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L.  R  A.  CASES  AS  AUTHORITIES. 


CASES  IN    26  L.   R  A. 


26  L.  R.  A.  33,  SIMMONS  v.  VAN  DYKE,  138  Ind.  380,  46  Am.  St.  Rep.  411,  37 

N.  E.  973. 
Extradition    of    fn&itiveM. 

Cited  in  footnote  to  State  ex  rel.  McNichols  v.  Justus,  55  L.  R.  A.  325,  which 
holds  requisition  for  extradition  "by  the  acting  governor"  made  by  chief  magis- 
trate. 

Cited  in  notes    (28  L.R.A.  803)    on  what  papers  are  necessary  to  obtain  sur- 
render of  fugitive  from  another  state;    (112  Am.  St.  Rep.  105,  111)    on  extra- 
dition proceedings. 
Right    to    arrest. 

Approved  in  Harness  v.  Steele,  159  Ind.  295,  64  N.  E.  875,  holding  peace  officer 
justified  in  making  arrest  on  reasonable  or  probable  cause,  although  it  subse- 
quently appears  accused  was  not  guilty. 

Cited  in  Palmer  v.  Maine  C.  R.  Co.  92  Me.  408,  44  L.  R.  A.  675,  69  Am.  St. 
Rep.  513,  42  Atl.  800,  to  point  that  officer  may  arrest  on  reasonable  suspicion, 
and  is  justified,  although  no  felony  has  been  committed;  Westberry  v.  Clanton, 
136  Ga.  796,  72  S.  E.  238,  holding  that  officer  has  no  authority  to  arrest  person 
upon  telegram  that  warrant  is  in  hands  of  sheriff  in  another  state. 

Cited  in  note  (2  L.R.A. (N.S.)  731)  on  necessity  to  prevent  escape,  as  condition 
of  right  to  arrest  without  warrant. 
False  imprisonment. 

Approved  in  Harness  v.  Steele,  159  Ind.  295,  64  N.  E.  875,  holding  officer  de- 
taining innocent  person  arrested  without  warrant,  for  longer  period  than  neces- 
sary, liable  for  false  imprisonment. 

26  L.  R.  A.  36,  STATE  ex  rel.  HIRNI  v.  MISSOURI  P.  R.  CO.  123  Mo.  72,  27 

S.  W.  367. 
Taxation    for   connty   or   totvnship   pnrpoae. 

Followed  in  State  ex  rel.  Burgess  v.  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  145  Mo. 
598,  47  S.  W.  500,  holding  that  road  taxes  are  county  taxes  within  meaning  and 
prohibition  of  Constitution. 

Disapproved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Klein,  52  Neb.  266,  71  N.  W.  1069, 
nolding  that  restriction  on  power  of  county  to  assess  does  not  preclude  assess- 
ment for  township  purposes. 
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26  L.  R.  A.  42,  CHICAGO,  B.  &  Q.  R.  CO.  v.  HONEY,  12  C.  C.  A.  190,  27  U.  S. 

App.  196,  63  Fed.  39. 
Imputed    negligence   of  husband  and   wife. 

Cited  in  note   (110  Am.  St.  Rep.  286)   on  imputed  negligence  of  husband  and 
wife. 
Ileeovery    for   IOM*  of   consortium.     . 

Cited  in  note  'i ;;::  I.. It.  \.(N.S.)  1045)  bii  right  to  recover  for  loss  of  consortium 
through  personal  injury  to  wife. 

26  L.  R.  A.  46,  BUTLER  v.  MANHATTAN  R.  CO.  143  N.  Y.  417,  62  N.  Y.  S.  R. 

432,  42  Am.  St.  Rep.  738,  38  N.  E.  454. 
!<ON»  of  prospective   offspring  as  damage. 

Approved  in  Witrak  v.  Nassau  Electric  R.  Co.  52  App.  Div.  236,  65  N.  Y.  Supp. 
257,  holding  loss  of  offspring  by  miscarriage  not  element  of  damage  aside  from 
augmented  injury  to  mother. 

Cited  in  Sullivan  v.  Old  Colony  Street  R.  Co.  197  Mass.  517,  125  Am.  St.  Rep. 
378,  83  N.  E.  1091,  holding  no  recovery  could  be  had  for  the  mental  suffering 
resulting  from  the  contemplation  of  the  suffering  and  death  of  a  child  conceived 
seven  months  after  the  accident  and  prematurely  delivered;  Lennox  v.  Interurban 
Street  R,  Co.  104  App.  Div.  Ill,  93  N.  Y.  Supp.  230,  holding  no  recovery  could  be 
had  for  damages  suffered  by  reason  of  the  inability  to  bear  children  as  a  result 
of  injuries  received  as  a  result  of  the  negligence  of  defendant's  employees;  De- 
vine  v.  Brooklyn  Heights  R.  Co.  131  App.  Div.  143,  115  N.  Y.  Supp.  263,  holding 
evidence  that  as  a  result  of  the  injury  plaintiff  would  be  subject  to  miscarriages 
was  not  admissible  for  the  purpose  of  furnishing  a  basis  of  computing  damages 
for  the  loss  resulting  from  the  deprivation  of  future  offspring;  Prescott  v.  Robin- 
son, 74  N.  H.  465,  17  L.R.A.(N.S.)  598,  124  Am.  St.  Rep.  987,  69  Atl.  522,  hold 
ing  a  pregnant  woman  cannot  recover  when  injured  by  the  negligent  act  of 
another  for  the  pain  and  the  inability  to  labor  of  the  child  to  which  she  after- 
wards gave  birth. 

Cited  in  note   (32  L.  R.  A.  144)   on  recovery  of  damages  for  miscarriage. 
Vilin  issibillty    of   evidence. 

Approved  in  Felska  v.  New  York  C.  &  H.  R.  R.  Co.  152  N.  Y.  343,  46  N.  E. 
1)13,  holding  testimony  that  witness  heard  someone  say  after  accident  at  cross- 
ing, that  flagman  did  not  attend  to  his  business,  inadmissible;  Re  Kennedy,  167 
N.  Y.  173,  60  N.  E.  442,  holding  declarations  of  deceased  tending  to  show  that 
will  has  not  been  revoked  inadmissible;  Ehrhard  v.  Metropolitan  Street  R.  Co. 
69  App.  Div.  126,  74  N.  Y.  Supp.  551,  holding  exclamation  of  bystander  who  saw 
woman  thrown  or  fall  from  car  inadmissible;  Klock  v.  Stevens,  20  Misc.  387.  4-> 
N.  Y.  Supp.  603,  holding  testimony  of  dyaughtsman  of  will  that  testator  con- 
sidered gift  of  mortgage  a  satisfaction  of  debt,  competent  as  part  of  res  gcstce; 
Burns  v.  Borden's  Condensed  Milk  Co.  93  App.  Div.  568,  87  N.  Y.  Supp.  883, 
holding  negligence  of  corporation  cannot  be  established  by  declarations  of  its 
-'•wants  made  after  event. 

Cited  in  American  Mfg.  Co.  v.  Bigelow,  110  C.  C.  A.  77,  188  Fed.  36,  to  the  point 
that  evidence  that  foreman  swore  at  injured  person  while  he  was  carrying  her 
after  accident  and  told  her  to  keep  quiet  was  not  admissible:  Illinois  C.  R.  Co. 
v.  Hoaehins,  125  Ky.  488,  101  S.  W.  924,  holding  declarations  made  by  a  rail- 
road engineer  within  five  minutes  after  the  wreck  as  to  the  cause  thereof,  made  to 
the  first  person  reaching  him  while  he  was  lying  near  the  wreck  were  admissible 
as  part  of  the  res  gestse;  Beyer  v.  Isaacs,  104  App.  Div.  13,  93  N.  Y.  Supp.  312, 
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on  when  declaration  admissible  as  part  of  the  res  gestse  as  admissions  of  negli- 
gence. 

Cited  in  note  (11  Eng.  Rul.  Cas.  292)  on  admissibility  of  declarations  as  part 
of  the  res  gest«. 
Recovery    by   husband    for   injury    to    wife. 

Approved  in  Zingrebe  v.  Union  R.  Co.  56  App.  Div.  557,  67  N.  Y.  Supp.  554, 
holding  that  husband  may  recover,  not  only  expenses  incident  to  wife's  injury, 
but  for  loss  of  her  aid,  comfort,  and  society;  Gray  v.  Brooklyn  Heights  R.  Co. 
72  App.  Div.  455,  76  N.  Y.  Supp.  24,  holding  husband  entitled  to  recover  for 
loss  of  wife's  services  due  to  injury  sustained  through  another's  negligence; 
McVeigh  v.  Gentry,  72  App.  Div.  600,  76  N.  Y.  Supp.  535,  holding  that  loss  of 
society  applies  only  to  intentional  injury  to  consortium  and  not  to  negligent  act 
resulting  in  loss  of  services  or  society. 
Expected  service*  as  insnrable  interest. 

Cited  in  O'Rourke  v.  John  Hancock  Mut.  L.  Ins.  Co.  10  Misc.  408,  63  N.  Y. 
S.   R.  524,  31   N.   Y.   Supp.    130,   holding  that  parent  has   insurable  interest  in 
life  of  child,  resting  upon  expected  benefit  from  its  services. 
Remedy    for    injury. 

Cited  in  Conley  v.  Blinebry,  29  Misc.  373,  60  N.  Y.  Supp.  531,  to  point  that 
where  there  is  injury  there  should  also  be  remedy;  Dunham  v.  Binghamton  &  L. 
Baseball  Asso.  44  Misc.  113,  89  N.  Y.  Supp.  762,  to  same  point. 
Question    for   jury. 

Cited  in  Purcell  v.  Lauer,  14  App.  Div.  50,  43  N.  Y.  Supp.  988  (dissenting 
opinion),  majority  holding  it  question  for  jury  whether  fall  over  obstruction  on 
walk  caused  death  sixteen  months  later. 

26  L.  R.  A.  48,  CITY  NAT.  BANK  v.  KUSWORM,  88  Wis.  188,  43  Am.  St.  Rep. 

880,  59  N.  W.  564. 
Duress   by   threats. 

Subsequent  appeal  in  91  Wis.  168,  64  N.  W.  843,  holding  duress  in  procuring 
notes  not  a  defense  where  prior  valid  notes  were  surrendered  in  consideration 
of  same  and  retained  by  maker. 

Approved  in  Jaeger  v.  Koenig,  30  Misc.  582,  62  N.  Y.  Supp.  803,  holding  money 
obtained  from  wife  under  threat  of  arresting  husband  for  larceny,  recoverable; 
Mack  v.  Prang,  104  Wis.  5,  45  L.  R.  A.  409,  footnote  p.  407,  76  Am.  St.  Rep. 
848,  79  N.  W.  770,  holding  threats  of  arresting  man  for  embezzlement,  unless  wife 
executes  mortgage,  duress;  Loud  v.  Hamilton  (Tenn.  Ch.  App.)  45  L.  R.  A.  405, 
footnote  p.  400,  51  S.  W.  140,  holding  duress  not  defense  to  one  deliberately 
giving  deed  and  notes  to  settle  claim  against  son-in-law;  Perkins  v.  Adams,  17 
Tex.  Civ.  App.  334,  43  S.  W.  529,  holding  that  father  may  avoid  mortgage  execu- 
ted because  of  threats  to  imprison  his  son. 

Cited  in  Price  v.  Bank  of  Poynette,  144  Wis.  199,  128  N.  W.  895;  Ball  v.  Ward. 
76  N.  J.  Eq.  28,  74  Atl.  158, — holding  that  contract  of  parent  for  payment  of 
son's  debt  executed  because  of  threat  of  debtor  to  bring  criminal  prosecution. 
may  be  avoided  in  equity;  Burton  v.  McMillan,  52  Fla.  482,  8  L.R.A. (N.S.)  99G. 
42  So.  849,  11  Ann.  Cas.  380,  holding  a  wife  might  have  a  deed  of  her  separate- 
property  under  threats  that  if  she  did  not  do  so  her  husband  would  be  prosecuted 
for  embezzlement,  set  aside  without  reference  to  the  question  of  whether  or  not 
the  threatened  prosecution  was  lawful;  Kwentsky  v.  Sirovy,  142  Iowa,  399,  121 
N.  W.  27,  holding  a  stipulation  whereby  a  deed  executed  by  a  husband  to  his 
wife  upon  a  good  consideration  was  to  be  set  aside  by  decree  which  was  obtained 
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by  threats  of  prosecution  of  the  wife  for  adultery  might  be  avoided  on  the  grounds 
of  duress;  Gray  v.  Freeman,  37  Tex.  Civ.  App.  562,  84  S.  W.  1105,  holding  a  mort- 
gage obtained  from  an  ignorant  negro  by  means  of  threats  that  if  he  did  not  give 
the  mortgage  his  son  would  be  prosecuted  for  obtaining  money  under  false  pre- 
tenses would  be  set  aside  for  duress;  Fred  Rueping  Leather  Co.  v.  Watke.  135 
Wis.  619,  116  X.  W.  174,  holding  it  no  defense  in  an  action  on  certain  notes  that 
they  were  executed  to  save  the  defendant  from  prosecution  for  receiving  stolen 
goods  where  no  allegation  or  proof  that  at  the  time  there  was  any  criminal  prose- 
cution pending  against  him;  Williamson,  Halsell,  Frazier  Co.  v.  Ackerman,  77 
Kan.  510,  20  L.R.A.(N.S.)  492,  94  Pac.  807,  holding  the  giving  of  a  mortgage 
under  threat  of  the  prosecution  of  the  son  for  embezzlement  would  be  avoided 
for  duress  without  reference  to  the  guilt  or  innocence  of  the  charge. 

Cited  in  footnotes  to  Thompson  v.  Niggley,  26  L.  R.  A.  803,  which  holds  un- 
enforceable, securities  extracted  from  guilty  person  by  threats  of  prosecution ; 
Galusha  v.  Sherman,  47  L.  R.  A.  417,  which  holds  threats  rendering  one  incapable 
of  exercising  free  will  in  making  contract,  duress. 

Cited  in  notes   (16  L.R.A.  (N.S.)   977)   on  validity  of  contract  to  pay  existing 
indebtedness  or  value  of  property  or  money  feloniously  obtained,  upon  considera- 
tion of  stifling  prosecution;    (20  L.R.A.(N.S.)    484;    37   L.R.A.(N.S.)    539)    on 
contracts  procured  by  threats  to  prosecute  relative. 
Restitution   as   condition   precedent. 

Approved  in  Wyss  v.  Grunert,  108  Wis.  47,  83  N.  W.  1095,  holding  return  of 
valueless  thing  received  not  condition  precedent  to  action  for  deceit. 
Estoppel. 

Cited  in  Hall  v.  Hardaker,  61  Fla.  273,  55  So.  977,  holding  that  person  who 
violates  his  contract  by  his  own  wrong  cannot  recover  thereon. 

26  L.  R.  A.  68,  PHILOMATH  COLLEGE  v.  \V\ATT.  27  Or.  390.  31   Pac.  206, 

37  Pac.  1022. 
Conclnsiveness    of    decision    of   ecclesiastical    tribunal    on    courts. 

Approved  in  Trinity  M.  E.  Church  v.  Harris,  73  Conn.  225,  50  L.  R.  A.  640, 
47  Atl.  116,  holding,  in  all  matters  ecclesiastical,  decision  of  ecclesiastical  tri- 
bunals binding  on  courts;  Brundage  v.  Deardorf,  92  Fed.  230,  holding  deter- 
mination of  ecclesiastical  question  by  church  tribunal  binding  on  courts. 

Cited  in  Boyles  v.  Roberts,  222  Mo.  755,  121  S.  W.  805  (dissenting  opinion)  on 
the  civil  courts  as  bound  by  the  decision  of  ecclesiastical  bodies  of  a  church  as  to 
the  standing  of  members  of  such  church. 

Cited  in  footnote  to  Krecker  v.  Shirey,  29  L.  R.  A.  476,  as  to  what  decisions 
of  ecclesiastical  courts  bind  civil  courts. 

Cited  in  notes  (49  L.  R.  A.  399)  on  conclusiveness  of  decisions  of  tribunals  of 
associations  and  corporations;  (3  L.R.A.  (X.S.)  862)  on  enjoining  control,  use 
of,  or  interference  with,  church  property:  (24  L.R.A. (X.S.)  702.  723)  on  liti- 
gation growing  out  of  schism  in  religious  society;  (68  Am.  St.  Rep.  8(55.  866, 
870)  on  jurisdiction  of  equity  over  voluntary  unincorporated  associations:  (100 
Am.  St.  Rep.  735,  736)  on  jurisdiction  of  civil  courts  over  church  controversies. 
Miulif.  of  majority  and  minority  of  church. 

Approved  in  Horsman  v.  Allen,  129  Cal.  135,  61  Pac.  796,  holding  that  lands 
held  in  trust  for  specified  denomination  may  be  occupied  by  "liberal"  majority 
rather  than  "radical"  seceding  minority. 

Cited  in  Landrith  v.  Hudgins,  121  Tenn.  660,  120  S.  W.  783,  as  a  case  growing 
out  of  the  controversy  between  two  divisions  of  a  church  on  the  amendment  of 
the  church  constitution. 
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Cited  in  footnotes  to  Park  v.  Champlin,  31  L.  R.  A.  141,  which  sustains  right 
of  minority  of  religious  society  to  prevent  transfer  of  property  by  majority; 
Smith*  v.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of  majority  of  church  aban- 
doning its  religious  faith  to  hold  church  property;  Franke  v.  Mann,  48  L.  R.  A. 
856,  which  denies  right  of  majority  of  church  members  to  employ  pastor  whose 
teachings  inconsistent  with  those  of  sect  to  which  local  church  belongs;  Krecker 
v.  Shirey,  29  L.  R.  A.  476,  which  holds  title  to,  and  right  of  control  over,  prop- 
erty of  religious  society  dependent  on  ecclesiastical  standing,  not  numbers. 
Quorum. 

Cited  in  Re  Schuylkill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  that 
quorum  is  number  required  to  transact  business,  and  is  majority  unless  other- 
wise provided;  Fabro  v.  Gallup,  15  N.  M.  123,  103  Pac.  271,  holding  that  two- 
thirds  of  those  actually  voting  and  not  two-thirds  of  all  voters  of  municipality  are 
required  to  authorize  issue  of  bonds,  under  act  of  Congress  of  1898. 

26  L.  R.  A.  92,  KELLY  v.  MINNEAPOLIS,  57  Minn.  294,  47  Am.  St.  Rep.  605, 

59  N.  W.  304. 
Unties    imposed    on    railroads. 

Cited  in  footnotes  to  Birmingham  Mineral  R.  Co.  v.  Parsons,  27  L.  R.  A.  263, 
which  holds  valid,  act  requiring  railroads  to  build  cattle  guards  on  demand  of 
landowner;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  35  L.  R.  A.  684, 
which  denies  power  of  town  to  compel  railroad  company  to  keep  watchman  and 
maintain  gates  at  crossing  at  own  expense;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Connersville,  37  L.  R.  A.  175,  which  denies  city's  power  to  require  railroad  to 
light  streets  crossed  by  track;  Bristol  v.  New  England  R.  Co.  40  L.  R.  A.  479, 
which  holds  order  of  state  railroad  commission  to  abolish  grade  crossing  a  de- 
fense to  suit  for  injunction  against  abutments  in  street  according  to  plans; 
Chicago,  B.  &  Q.  R.  Co.  v.  State,  41  L.  R.  A.  481,  which  sustains  power  to  com- 
pel railroads  to  maintain  and  repair  viaducts  on  which  roads  cross  city  streets; 
Cleveland  v.  Augusta,  43  L.  R.  A.  638,  which  holds  railroad  company  required 
to  alter  grade  of  crossings  at  own  expense  when  highway  requiring  different 
grade  laid  across  it;  Chicago  &  E.  R.  Co.  v.  Keith,  60  L.  R.  A.  525,  which  holds 
void,  statute  for  construction  of  ditch  to  drain  off  water  along  railroad  right  of 
way  on  petition  of  adjoining  owner,  without  giving  company  opportunity  to  be 
heard. 

Cited  in  note  (26  L.R.A.  (N.S.)   226)  on  liability  of  railroad  to  abutting  owner 
for  damages  from  change  of  grade  to  carry  highway  across  tracks. 
Tower  of  city  to  relieve  railroad  company. 

Cited  in  footnotes  to  Argentine  v.  Atchison,  T.  &  S.  F.  R.  Co.  30  L.  R.  A.  255, 
which  holds  expense  of  building  viaducts  over  railroad  tracks  properly  shared 
between  city  and  railroad;  State  ex  rel.  St.  Paul  v.  Minnesota  Transfer  R.  Co. 
50  L.  R.  A.  656,  which  denies  city's  power  to  relieve  railroad  company  from  duty 
of  maintaining  bridge  over  tracks. 
Municipal  control  over  nuisances  on  streets. 

Cited  in  note   (39  L.  R.  A.  619)   on  municipal  control  over  public  nuisances  on 
public    streets    and    highways   created   by   street    railways    and    other    electrical 
companies. 
Compelling  landlord  to  provide  water. 

Cited  in  footnote  to  Health  Department  v.  Trinity  Church,  27  L.  R.  A.  710, 
which  upholds  act  compelling  tenement-house  owners  to  provide  water  on  every 
floor. 
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I 

Title  of  act. 

Approved  in  State  v.  Courtney,  27  Mont.  385,  71  Pac.  308,  holding  that  act 
to  amend  specified  sections  of  Code,  and  providing  for  new  section  on  licenses, 
sufficiently  expresses  its  subject  where  it  treats  of  licenses  only. 

Cited  in  notes   (64  Am.  St.  Rep.  102)   on  sufficiency  of  title  of  statute;      (79 
Am.  St.  Rep.  480)    as  to  when  title  of  statute  embraces  only  one  subject  and 
what  may  be  included  thereunder. 
Necessity    of    hearing:    to    validity    of    ji--«--»m«-n  t . 

Cited  in  Ross  v.  Wright  County,  128  Iowa,  438,  1  L.R.A.  (X.S.)  438,  104  X. 
\V.  506,  holding  the  drainage  act  is  not  unconstitutional  because  it  does  not  pro- 
vide for  notice  and  hearing  to  the  property  owners  as  to  what  property  shall  be 
included  in  the  district  to  be  assessed  for  the  drainage;  McMillan  v.  Free- 
born  County,  93  Minn.  21,  100  X.  W.  384,  holding  an  act  not  unconstitutional  as 
not  being  due  process  of  law  in  regard  to  levying  a  special  assessment,  where 
opportunity  was  given  to  the  parties  interested  to  question  the  amount  and  va- 
lidity of  the  assessment. 

Cited  in  footnote  to  Chicago  &  E.  R.  Co.  v.  Keith,  60  L.R.A.  525  which  holds 
notice  to  owner  and  opportunity  to  be  heard  necessary  to  validity  of  assessment. 
Objections  to  special  assessments. 

Cited  in  Comstock  v.  Eagle  Grove,  133  Iowa,  605,  111  N.  W.  51  (dissenting 
opinion),  on  waiver  of  defects  in  making  special  assessment. 

26  L.  R.  A.  98,  RENO  LODGE  NO.  99,  I.  O.  0.  F.  v.  GRAND  LODGE,  I.  O.  0.  F. 

54  Kan.  73,  37  Pac.  1003. 
Interference   by    court    with   affairs    of    fraternal   society. 

Approved  in  Supreme  Lodge,  O.  of  S.  F.  v.  Raymond,  57  Kan.  651,  49  L.  R.  A. 
378,  47  Pac.  533,  holding  that  fraternal  organization  cannot  abridge  member's 
right  to  resort  to  courts  after  claim  for  benefits  has  been  rejected  by  its  officers 
or  tribunals;  Moore  v.  National  Council.  K.  &  L.  of  S.  65  Kan.  455,  70  Pac.  3.V2. 
holding  that  courts  will  not  decide  questions  relating  to  discipline  of  members 
of  fraternal  organization. 

Cited  in  McLaughlin  v.  Wall.  86  Kan.  49,  119  Pac.  541.  holding  that  decision 
of  supreme  tribunal  of  voluntary  organization,  that  subordinate  organization  lias 
ceased  to  exist  is  final,  unless  contrary  to  law  or  public  policy. 

Approved  in  footnote  to  Supreme  Lodge,  O.  of  G.  C.  v.  Simering.  41  L.  R.  A. 
720,  which  sustains  right  to  injunction  against  excluding  representative  from 
right  to  vote  in  supreme  lodge  of  benefit  society. 

Cited  in  note   (68  Am.  St.  Rep.  859)   on  jurisdiction  of  equity  over  voluntary 
unincorporated  associations. 
Failure    to    follow    metbod    of    redress    provided    by    society. 

Approved  in  Modern  Woodmen  v.  Taylor,  67  Kan.  371,  71  Pac.  806,  holding 
action  not  maintainable  on  benefit  certificate  where  insured  failed  to  appeal  from 
refusal  of  officer  of  order  to  accept  his  assessment. 

26  L.  R.  A.  101.  JACKSON  v.  WISCONSIN  TELEPH.  CO.  88  Wis.  243.  60  N. 

W.   430. 
Proximate   cause. 

Approved  in  O'Connor  v.  Chicago  &  N.  W..R.  Co.  92  Wis.  615,  66  N.  W.  795, 
holding  complaint  for  fire  set  by  locomotive  not  amendable  by  addition  of  other 
land  burned  over,  unless  railroad's  negligence  was  proximate  cause  of  such  in- 
jury. 

Cited  in  Tolleman  v.  Sheboygan  Light,  Power  &  R.  Co.  148  Wis.  205,  134  X.  W. 
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40(5,  holding  that  swaying  of  passengers  in  vestibule  of  car  cannot  be  regarded 
us  intervening  efficient  cause  of  injury  so  as  to  relieve  railroad  from  liability  to 
p:isf(Miger  pushed  against  trolley  pole;  Lower  v.  Whitney  Bros.  Co.  147  Wis.  45, 
132  N.  W.  588.  holding  that  owner  of  tug  was^  liable  for  injury  to  mate  caused 
by  use  of  improper  tie  line,  where  owner  had  knowledge  of  danger  in  use  of 
such  line;  Central  U.  Teleg.  Co.  v.  Sokola,  34  Ind.  App.  436,  73  N.  E.  143,  hold- 
ing a  telephone  company  which  leaves  a  wire  in  a  broken  condition  is  not  re- 
lieved from  liability  for  the  death  of  one  who  comes  in  contact  therewith  by 
reason  of  the  fact  that  a  storm  caused  the  wire  to  come  in  contact  with  the 
live  wire  of  an  electric  light  company;  Brown  v.  West  Riverside  Coal  Co.  143 
Iowa,  67],  28  L.R.A.  (N.S.)  1264,  120  N.  W.  732,  holding  the  defendant  com- 
pany who  negligently  stored  dynamite  in  the  only  building  provided  for  the 
workmen  as  a  shelter  were  not  relieved  from  liability  by  reason  of  the  fact 
that  the  explosion  was  caused  by  lightning. 

Cited  in  footnote  to  Wood  v.  Pennsylvania  R.  Co.  35  L.  R,  A.  199,  which  hold* 
failure  to  give  warning  of  approach  of  train  not  proximate  cause  of  injury  to 
one  struck  by  body  of  other  person  hit  by  train. 
Negrlig-ence   as    to    electric   wires. 

Cited  in  Byron  Teleg.  Co.  v.  Sheets,  122  111.  App.  10,  on  the  duty  resting  upon 
telephone  companies  to  protect  its  patrons  from  the  dangers  incident  to  the  busi- 
ness. 

Cited  in  footnotes  to  Cumberland  Teleg.  &  Teleph.  Co.  v.  Martin,  63  L.R.A. 
469,  which  denies  liability  of  telephone  company,  negligently  stretching  inade- 
quately insulated  wire  over  roof  of  store  porch,  to  passerby  killed  while  taking 
refuge  under  roof  from  storm,  by  lightning  escaping  from  wire;  Phoenix  Light 
&  Fuel  Co.  v.  Bennett,  63  L.R.A.  219,  which  holds  provision  for  sufficient  insula- 
tion to  withstand  lightning  striking  the  wires,  not  within  obligation  of  electric 
lighting  company. 

Cited  in  notes   (31  L.  R.  A.  588)   on  liability  for  injuries  by  electric  wires  in 
highways;    (32  L.  R.  A.  401)   on  negligence  as  to  electric  wires  on  or  in  build- 
ing. 
Matter**    of   common   knowledge. 

Cited  in  Wells  v.  Northeastern  Teleph.  Co.  101  Me.  378,  64  Atl.  648,  on  it 
being  a  matter  of  common  knowledge  that  lightning  will  follow  wires  to  their 
source  unless  diverted  by  more  attractive  conductors. 

26  L.  R.  A.    107,  HAVENS  v.  GERMANIA  F.   INS.   CO.    123  Mo.  403,  27   S. 
W.  718. 

Subsequent  appeal  in  135  Mo.  652,  37  S.  W.  497. 
Concurrent    insurance. 

Approved  in  Home  F.  Ins.  Co.  v.  Weed,  55  Neb.  151,  75  N.  W.  539,  holding,  in 
case  of  concurrent  insurance  and  total  loss,  each  company  liable  for  full  amount 
of  its  policy. 

Cited  in  note    (26  L.  R.  A.   107)    on  how  far  aggregate  of  several  policies  is 
binding  as  to  value  of  insured  property. 
Mill   machinery  as  real  estate. 

Approved  in  British  America  Assur.  Co.  v.  Bradford,  60  Kan.  84,  55  Pac.  335, 
holding  mill   machinery   firmly   attached  to  building,   real   property;    Murphy   v. 
New  York  Bowery  F.  Ins.  Co.  62  Mo.  App.  497,  holding  flouring  mill  and  ma- 
chinery covered  by  policy,  real  estate. 
Total    loss. 

Approved  in  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Heckman,  64  Kan.  396,  67  Pac. 
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879,  holding  that  total  loss  means  such  destruction  of  property  as  deprives  it  of 
character  in  which  it  was  insured;  O'Keefe  v.  Liverpool,  L.  &  G.  Ins.  Co.  140 
Mo.  564,  39  L.  R.  A.  820,  41  S.  W.  922,  holding  loss  total  if  identity  and  specific 
character  of  building  destroyed,  although  lower  floors  may  be  used  for  rebuilding ; 
Pennsylvania  F.  Ins  Co.  x.  Drackett,  63  Ohio  St.  56,  81  Am.  St.  Rep.  608,  57 
N.  E.  962,  holding  loss  total  if  identity  and  specific  character  of  building  de- 
stroyed, and  where  parts  standing  are  of  no  value  in  rebuilding. 

Cited  in  Rogers  v.  Connecticut  F.  Ins.  Co.  157  Mo.  App.  682,  139  S.  W.  265, 
holding  that  term  "total  loss"  mean  such  destruction  of  property  as  would 
render  it  of  no  value  for  purpose  for  which  it  was  used  Lawver  v.  Globe  Mut. 
Ins.  Co.  25  S.  D.  563,  127  N.  W.  615,  holding  that  under  standard  policy  value 
of  real  property  on  total  loss  is  conclusively  fixed  by  total  of  all  insurance  writ- 
ten thereon  which  is  amount  of  policy  and  concurrent  insurance;  Stevens  v. 
Norwich  Union  F.  Ins.  Co.  120  Mo.  App.  102,  96  S.  W.  684,  holding  a  building 
is  a  total  loss  within  the  meaning  of  a  statute  providing  on  the  occurring  of  a 
total  loss  the  amount  of  the  policy  might  be  recovered  where  it  has  lost  its 
identity  as  a  building  although  part  thereof  remains  standing. 

Cited  in  notes   (56  L.R.A.  786)   on  constructive  total  loss  of  insured  building: 
(59  Am.  St.  Rep.  812)  as  to  when  property  is  "wholly  destroyed"  or  "total  loss" 
within  meaning  of  insurance  policy. 
Amount  of  recovery  in  case  of  total  loss. 

Approved  in  Marshal  v.  American  Guarantee  Mut.  F.  Ins.  Co.  80  Mo.  App. 
23,  and  Rennolds  v.  German  American  Ins.  Co.  62  Mo.  App.  107,  holding  that 
measure  of  damages  in  case  of  total  loss  is  amount  of  policy  less  any  depreciation 
from  its  date  to  time  of  fire;  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63  Ohio  St. 
54,  81  Am.  St.  Rep.  608,  57  N.  E.  962,  holding  that  in  case  of  total  loss,  insured 
may  recover  full  amount  of  policy,  although  arbitrators  have  fixed  loss  at  less 
sum;  Daggs  v.  Orient  Ins.  Co.  136  Mo.  389,  35  L.  R,  A.  228,  footnote  p.  227, 
58  Am.  St.  Rep.  638,  38  S.  W.  85,  upholding  statute  requiring  payment  of  full 
amount  of  policy  on  total  loss. 

Cited  in  McCollum  v.  Liverpool,  L.  &  G.  Ins.  Co.  67  Mo.  App.  72,  holding  that 
under  statute  where  loss  is  total,  and  there  is  no  proof  of  depreciation,  holder 
of  policy  is  entitled  to  recover  full  amount  stated  in  policy;  New  Orleans  Real 
Estate  Mortg.  &  Securities  Co.  v.  Teutonia  Ins.  Co.  128  La.  67,  54  So.  466,  to  the 
point  that  under  statute  amount  written  in  policy  of  insurance  must  be  considered 
as  liquidated  damages  agreed  upon. 

Cited  in  footnote  to  Hartford  Fire  Ins.  Co.  v.  Redding,  67  L.R.A.  518,  which 
upholds  statute  requiring  insurer  to  fix  insurable  value  of  property  and  state 
the  same  in  the  policy  and  making  measure  of  damages  in  case  of  total   loss 
the  amount  so  fixed. 
Contract   as   affected   by   statute. 

Cited  in  State  ex  rel.  Hobart  v.  Smith,  173  Mo.  420,  73  S.  W.  211,  holding 
decision  that  surety  on  bond  executed  to  a  company  is  liable  to  another  with 
which  it  is  incorporated  does  not  make  new  contract,  but  interprets  obligation 
in  connection  with  existing  statutes;  Dennis  v.  Moses,  18  Wash.  588,  40  L.  R.  A. 
313,  52  Pac.  333  (dissenting  opinion),  majority  holding  that  appraisement  re- 
quired by  statute  before  sale  on  foreclosure  cannot  be  waived  in  mortgage,  but 
may  be  after  default. 
Insurance  contract. 

Approved  in  Daggs  v.  Orient  Ins.  Co.  136  Mo.  390,  35  L.  R,  A.  228,  58  Am.  St. 
Rep.  638,  38  S.  W.  85,  and  Christian  v.  Connecticut  Mut.  L.  Ins.  Co.  143  Mo. 
465,  45  S.  W.  268,  holding  statute  in  force  when  policy  issued  becomes  part  of 
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it  by  implication;  Cravens  v.  New  York  L.  Ins.  Co.  148  Mo.  604,  53  L.  R.  A.  311, 
71  Am.  St.  Rep.  628  50  S.  W.  519,  holding  policy  issued  by  foreign  corporation 
is  governed  by  law  of  state  in  which  it  is  delivered  and  premium  paid;  Western 
Assur.  Co.  v.  Phelps,  77  Miss.  657,  27  So.  745,  holding  provision  restricting 
liability  to  three  quarters  of  loss  invalid  under  "valued  policy  statute;"  McCol- 
lum  v.  Liverpool  L.  &  G.  Ins.  Co.  67  Mo.  App.  72,  upholding  recovery  for  full 
amount  of  policy  in  case  of  total  loss,  regardless  of  stipulation  restricting  lia- 
bility to  three  fourths  of  value  of  building;  O'Keefe  v.  Liverpool,  L.  &  G.  Ins. 
Co.  140  Mo.  566,  39  L.  R.  A.  821,  41  S.  W.  922,  holding  agreement  to  arbitrate 
total  loss  repugnant  to  statute  and  void ;  Karnes  v.  American  F.  Ins.  Co.  144 
Mo.  417,  46  S.  W.  166,  holding  statutory  time  within  which  suit  may  be  brought 
on  insurance  contract  cannot  be  changed  by  agreement;  Phoenix  Ins:  Co.  v.  Levy, 
12  Tex.  Civ.  App.  47,  33  S.  W.  992,  holding  rebuilding  clause  void  in  case  of  total 
loss,  where  statute  makes  full  amount  of  policy  liquidated  demand  against  com- 
pany; Branigan  v.  Jefferson  Mut.  F.  Ins.  Co.  102  Mo.  App.  74,  76  S.  W.  643, 
holding  that  by  statute  company  may  be  required  to  pay  partial  loss  in  money, 
although  policy  reserves  privilege  of  repairing;  Sachs  v.  London  &  L.  F.  Ins.  Co. 
113  Ky.  95,  67  S.  W.  23,  holding  stipulation  making  insured  coinsurer  invalid 
where  by  statute  insurer  must  pay  full  amount  of  policy  on  total  loss  and  actual 
value  on  partial  loss. 

Cited  in  Freund  v.  Freund,  218  111.  198,  109  Am.  St.  Rep.  283,  75  N.  E.  925, 
holding  a  statute  requiring  the  consent  of  the  insurance  company  to  a  change  of 
beneficiary  becomes  part  of  a  policy  issued  while  such  statute  was  in  force  al- 
though the  policy  was  silent  on  such  matter;  Adams  v.  Atlas  Mut.  Ins.  Co.  135 
Iowa,  301,  112  N.  W.  651,  holding  a  statutory  provision  providing  that  condi- 
tions in  the  policy  making  it  void  before  loss  shall  be  of  no  effect  if  the  loss  is 
not  caused  by  a  violation  of  such  conditions  controls  over  provisions  making  any 
removal  an  increase  of  risk  per  se;  Whittaker  v.  Mutual  L.  Ins.  Co.  133  Mo.  App. 
669,  114  S.  W.  53;  Urick  v.  Western  Travelers  Acci.  Asso.  81  Neb.  333,  116  N. 
W.  48;  Ritchey  v.  Home  Ins.  Co.  104  Mo.  App.  150,  78  S.  W.  341, — on  the  statu- 
tory law  of  the  state  as  becoming  part  of  a  contract  of  insurance  by  implica- 
tion. 

Cited  in  footnote  to  Dugger  v.  Mechanics'  &  T.  Ins.  Co.  28  L.  R.  A.  796,  which 
refuses  to  construe  as  retrospective,  act  making  void  stipulations  limiting  lia- 
bility on  policy  to  less  than  full  amount  of  loss. 
Loan  association  contract. 

Approved  in  Bertche  v.  Equitable  Loan  &  Invest.  Asso.  147  Mo.  362,  71  Am. 
St.  Rep.  571,  48  S.  W.  954,  holding  provision  as  to  maturity  of  stock  in  deed 
of  trust  given  by  loan  association  controlled  by  statute  and  by-laws  then  in 
force;  Latimer  v.  Equitable  Loan  &  Invest.  Co.  81  Fed.  781.  holding  statutory 
right  of  stockholder  to  withdraw  from  loan  association  not  waived  by  receipt  of 
certificates  restricting  right. 
Averment  of  value  of  property. 

Approved  in  Jones  v.  Philadelphia  Underwriters,  78  Mo.  App.  304,  holding  aver- 
ment of  value  of  property  insured  unnecessary  when  policy  is  by  statute  a  valued 
one;  Bode  v.  Firemen's  Ins.  Co.  103  Mo.  App.  293,  77  S.  W.  116,  holding  petition 
need  not  allege  value  of  property  destroyed  or  interest  of  insured  therein;  Bright 
v.  Hanover  F.  Ins.  Co.  48  Wash.  64,  92  Pac.  779,  holding  under  the  valued  policy 
law  of  the  state,  where  plaintiff  who  had  agreed  to  purchase  a  hotel,  and  the 
deed  and  bill  of  sale  were  in  escrow,  took  out  a  policy  on  the  hotel  in  his  own 
name,  he  could  in  case  of  loss  recover  the  amount  of  his  policy  without  show- 
ing the  value  of  his  special  interest  therein. 
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Failure  to  fnrnlxh    plans  and  specifications. 

Approved  in  Murphy  v.  New  York  Bowery  F.  Ins.  Co.  62  Mo.  App.  499,  hold- 
ing failure  of  insured  to  furnish  plans  and  specifications  of  building  as  part  of 
proofs  of  loss  does  not  defeat  policy. 
Compelling   issuance   of   policy   after    loud. 

Cited  in  footnote  to  Insurance  Co.  of  N.  A.  v.  Schall,  61  L.  R.  A.  300,  which 
denies   right  of  one  who  has  received  more  than  value  of  insured   property   to 
compel  issuance  of  other  policy  in  pursuance  of  contract  to  insure. 
Fixtures  remaining-   personalty   by  agreement. 

Cited  in  note  (84  Am.  St.  Rep.  880)  on  fixtures  retaining  by  agreement  the 
character  of  personal  property. 

26  L.  R.  A.  112,  BURKHEISER  v.  MUTUAL  ACCI.  ASSO.   10  C.  C.  A.  94,  18 

U.  S.  App.  704,  61  Fed.  816. 
Construction    of    policy. 

Approved  in  Woodside  v.  Canton  Ins.  Office,  84  Fed.  287,  holding  that  policy 
should  be  construed  strictly  as  respects  underwriter,  and  liberally  as  regards 
insured;  Canton  Ins.  Office  v.  Woodside,  33  C.  C.  A.  68,  61  U.  S.  App.  214,  90 
Fed.  306,  holding  that  if  policy  admits  of  two  constructions,  that  should  be 
adopted  which  will  indemnify  the  insured. 

Cited  in  note    (14   Eng.  Rul.  Gas.   16,   19)    on  rules  for  construing  insurance 
policies. 
Vesting  of  interest  under  insurance  policy. 

Cited  in  Woodmen  Acci.  Asso.  v.  Hamilton,  70  Neb.  31,  97  N.  W.  1017,  holding 
the  beneficiary  under  an  accident  insurance  policy  has  no  interest  therein  until 
the  death  of  the  certificate  holder. 

26  L.  R.  A.  114,  WILKINSON  v.  COLLEY,  164  Pa.  35,  30  Atl.  286. 
Penalty   or   liquidated    damages. 

Cited  in  Brunswick  v.  /Etna.  Indemnity  Co.  4  Ga.  App.  728,  62  S.  E.  475,  hold- 
ing that  the  designation  of  liquidated  damages  does  not  necessarily  limit  the 
amount  of  recovery  where  no  such  intent  is  apparent;  Boulware  v.  Crohn,  122 
Mo.  App.  585,  99  S.  W.  796,  holding  a  stipulation  in  a  contract  for  the  sale  of 
real  estate  for  the  payment  of  five  hundred  dollars  if  either  party  failed  to  per- 
form his  part  of  the  contract  was  for  a  simple  penalty  and  not  for  liquidated 
damages;  Wills  v.  Forester,  140  Mo.  App.  330,  124  S.  W.  1090,  holding  a  pro- 
vision in  a  contract  not  to  engage  in  a  particular  business  in  a  particular  place 
for  a  specified  time  which  provides  for  the  payment  of  a  stipulated  sum  in 
case  of  a  breach  will  be  regarded  as  a  provision  for  liquidated  damages. 

Cited  in  footnotes  to  State  v.  Larson,  54  L.  R.  A.  487,  which  holds  amount  of 
liquor  license  bond  a  penalty;  Chicago  House- Wrecking  Co.  v.  United  States, 
53  L.  R.  A.  122,  which  holds  stipulation  for  certain  sum  as  damages  for  failure 
to  remove  building  by  certain  time,  penalty,  when  actual  damages  easily  assess- 
able; Salem  v.  Anson,  56  L.  R.  A.  169,  which  holds  stipulated  amount  to  be  paid 
to  city  for  failure  to  complete  electric  light  plant  within  specified  time,  liquidated 
damages;  Kilbourne  v.  Burt  &  B.  Lumber  Co.  55  L.  R.  A.  275,  which  holds  pro- 
vision for  retaining  15  cents  per  hundred  feet  for  logs  not  delivered  by  specified 
date,  one  for  liquidated  damages. 

Cited  in  notes  (10  L.R.A.(N.S.)  208)  on  effect  of  stipulation  for  liquidated 
damages  in  contract  not  to  engage  in  business,  upon  equitable  jurisdiction  to 
enjoin  breach;  (10'8  Am.  St.  Rep.  60)  on  agreements  purporting  to  liquidate 
damages. 
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Injnnctive    relief. 

Approved  in  McCurry  v.  Gibson,  108  Ala.  456,  54  Am.  St.  Rep.  177,  18  So. 
806,  holding  injunction  proper  remedy  to, restrain  broach  of  valid  contract  not 
to  practise  profession  in  competition  with  complaining  party;  American  Ice  Co. 
v.  Luff,  28  Pa.  Co.  Ct.  627,  granting  injunction  to  restrain  former  employee  from 
violating  his  agreement  not  to  engage  in  same  business  as  employer  for  specified 
time  within  certain  district;  Knickerbocker  Ice  Co.  v.  Montgomery,  21  Pa.  Co. 
Ct.  415,  7  Pa.  Dist.  R.  466,  holding  that  provision  in  agreement  in  restraint  of 
trade  for  stipulated  or  liquidated  damages  does  not  exclude  remedy  by  injunc- 
tion; Cleburne  Water,  Ice  &  Lighting  Co.  v.  Cleburne,  13  Tex.  Civ.  App.  144,  35 
S.  W.  733,  holding  injunction  to  prevent  water  company  charging  unauthorized 
rates,  proper  remedy  because  of  uncertainty  in  calculation  of  damages. 

Cited  in  American  Ice  Co.  v.  Luff,  12  Pa.  Dist.  R.  384,  holding  defendant  who 
had  been  in  the  employment  of  plaintiff  company  under  an  agreement  tha,t  in 
case  he  left  the  employment  of  plaintiff  he  would  not  engage  in  the  same  busi- 
ness for  a  period  of  a  year,  would  be  enjoined  from  working  for  another  in  the 
same  capacity  although  provision  was  in  contract  for  liquidated  damages. 

Cited  in  note   (90  Am.  St.  Rep.  639)   on  injunction  against  breach  of  contract. 

Distinguished  in  Rucker  v.  Campbell,  35  Tex.  Civ.  App.  179,  79  S.  W.  627, 
holding  equity  would  not  compel  the  enforcement  of  a  contract  by  which  one 
sells  his  business  and  agrees  not  to  engage  in  the  same  business  in  that  place, 
where  there  is  a  provision  in  the  contract  for  liquidated  damages  in  case  of  a 
violation  thereof. 
Specific  performance. 

Cited  in  Peale  v.  Marion  Coal  Co.  190  Fed.  388,  holding  that  contract  to  de- 
liver all  coal  reclaimed  from  culm  bank  in  consideration  for  advances  will  be 
specifically  enforced  where  quantity  is  uncertain  and  damages  for  breach  in- 
capable of  ascertainment;  Boyd  v.  Reed,  57  Pittsb.  L.  J.  289,  holding  that  agree- 
ment upon  sale  of  good  will  of  doctor's  practice  that  seller  will  not  practise 
within  one  and  one-half  miles  of  former  office  will  be  specifically  enforced. 

26  L.  R.  A.  117,  CAMPBELL  v.  FOSTER  HOME  ASSO.  163  Pa,  609,  43  Am.  St. 

Rep.  818,  30  Atl.  222. 
Power  to  mortgrag'e. 

Approved  in  Morris  v.  Evving,  8  N.  D.  100,  76  N-  W.  1047,  and  Minnesota 
Stoneware  Co.  v.  McCrossen.  110  Wis.  321,  84  Am.  St.  Rep.  927,  85  N.  W.  1019, 
holding  that  power  to  sell  and  convey  real  estate  does  not  include  power  to 
mortgage;  Golinsky  v.  Allison,  114  Cal.  460,  46  Pac.  295.  holding  attorney  au- 
thorized to  superintend  and  sell  real  estate  without  power  to  execute  note  in 
name  of  principal  and  secure  it  by  mortgage.  < 

Power    of    attorney. 

Approved  in  MacDonald  v.  O'Neil,  21  Pa.  Super.  Ct.  366,  holding  power  of 
attorney  to  sell  or  lease  land  for  oil  or  gas  purposes  does  not  authorize  attorney 
to  recognize  outstanding  title  asserted  by  third  person. 

Cited  in  Stokes  v.  Dewlls.  24  Pa.  Super.  Ct.  474.  holding  where  a  power  of 
attorney  authorizes  an  agent  to  become  bail  and  to  pledge  certain  real  estate 
particularly  described  a  judgment  executed  by  the  agent  will  be  restricted  to  the 
properties  named  although  not  containing  such  restraining  effect;  Califf  v.  First 
Nat.  Bank,  37  Pa.  Super.  Ct.  419,  holding  an  attorney  having  power  to  lease  and 
manage  a  farm  has  no  power  on  the  strength  of  such  authority  to  indorse  a  check 
having  no  connection  with  the  business  of  the  farm. 
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Cited    in    note    (84    Am.    St.    Rep.    767)    on    power    of    attorney   by    married 
woman. 
.!  iiilu    of  subrogation. 

Approved  in  Irvine  v.  Kearney  County,  75  Fed.  767,  holding  purchaser  »f 
Bounty  bonds  thereafter  declared  invalid  subrogated  to  rights  of  original  holders 
of  county  warrants  for  which  bonds  were  exchanged;  Brown  v.  Rouse,  125  Lai. 
(J51,  58  Pac.  267,  holding  that  subrogation  cannot  be  claimed  by  one  who  has 
paid  prior  mortgage  and  taken  new  mortgage,  invalid  for  attorney's  want  of 
authority;  Gray  v.  Zellmer,  66  Kan.  518,  72  Pac.  228,  holding  subrogation  caa- 
not  be  claimed  to  prior  mortgage  paid  without  mortgagor's  knowledge  out  of 
proceeds  of  subsequent  invalid  mortgage  executed  by  agent  of  mortgagor  without 
authority;  Cumberland  Bldg.  &  L.  Asso.  v.  Sparks,  106  Fed.  103,  holding  second 
mortgagee  who  furnished  mortgagor  money  upon  security  of  laud  used  to  pay 
prior .  encumbrance  not  subrogated  to  rights  of  prior  mortgagee. 

Cited  in  International  Harvester  Co.  v.  Tuscarora  Twp.  43  Pa.  Super.  C't.  41.1. 
holding  that  subrogation  will  not  be  decreed  in  favor  of  mere  volunteer. 

Cited  in  footnote  to  Dorrah  v.  Hill,  32  L.  R.  A.  631,  which  sustains  right  of 
one  loaning  money  on  invalid  deed  of  trust  to  be  subrogated  to  prior  valid  deed 
paid  off  with  money  loaned. 

Cited  in  notes  (5  L.R.A.  (X.S. )  842)  on  right  of  one  advancing  money  to  pay 
off  lien  or  encumbrance  upon  security  which  proves  defective,  to  be  subrogated 
thereto;  (99  Am.  St.  Rep.  513,  519,  523)  on  right  of  subrogation. 

Distinguished  in  Haverford  Loan  &  Bldg.  Asso.  v.  Fire  Asso.  180  Pa.  528,.  40 
W.  N.  C.  153,  57  Am.  St.  Rep.  657,  37  Atl.  179,  holding  one  who  pays  mortgage 
at  mortgagor's  request,  under  agreement  that  he  should  be  secured  by  land,  sub- 
rogated to   rights   of  mortgagee. 
Bond    to    pay    labor   claims. 

Cited  in  footnote  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Rundle,  52 
L.  R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond 
for  paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting 
work. 

26  L.  R.  A.  124,  WILLIS  v.  PERRY,  92  Iowa,  297,  60  N.  W.  727. 
Reasonable   nse. 

Approved  in  People  v.  Hulbert,  131  Mich.  169,  64  L.  R.  A.  273,  100  Am.  St. 
Rep.  588,  91  N.  W.  211,  holding  landowner  entitled  to  have  stream  flowing  over 
his  land  continue  undiminished  and  unimpaired  so  far  as  is  consistent  with  rea- 
sonable use  by  upper  proprietors;  People  v.  Hulbert.  131  Mich.  169,  64  L.  R.  A. 
273,  100  Am.  St.  Rep.  588,  91  N.  W.  211,  holding,  in  absence  of  superior  rights 
acquired  by  license,  grant,  or  prescription,  lower  proprietor  desiring  to  use  water 
for  drinking  purposes  cannot  compel  upper  proprietor  to  refrain  from  bathing 
in  it. 

Cited  in  Ohlen  Bros.  v.  Knorr,  101  Iowa,  704,  36  L.  R.  A.  698,  63  Am.  St. 
Rep.  416,  70  X.  \V.  757,  holding  that  riparian  owner  may  cut  ice  for  storage 
or  sale  so  long  as  he  keeps  within  limits  of  reasonable  use. 

Cited  in  note   (41  L.  R.  A.  740)   on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream. 
Profits    as    damages. 

Approved  in  Findlay  v.  Carson,  97  Iowa,  544.  66  N.  W.  7.">n.  holding  profits 
allowable  as  damages  where  one  has  been  wrongfully  enjoined  froii!  selling  coal. 

Cited  in  Jordan  v.  Cedar  Rapids  &  M.  C.  R.  Co.  124  Iowa.  182.  99  X.  W.  693. 
holding  in  an  action  for  damages  for  personal  injuries  evidence  of  the  earnings 
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of  the  plaintiff  before  the  accident  and  his  earnings  after  the  accident  were 
admissible  for  the  purpose  of  showing  the  decrease  in  his  earning  capacity  as  a 
result  of  the  accident. 

Distinguished  in  Mystic  Mill.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  131  Iowa,  14, 
107  N.  W.  943,  holding  where  a  railroad  company  wrongfully  refuses  to  switch 
cars  onto  the  private  track  of  a  miller  the  miller  cannot  recover  the  loss  of  profits 
and  the  rent  of  the  mill  as  damages  without  making  any  effort  to  move  the  con- 
tents of  the  cars  to  the  mill  and  the  produce  of  the  mill  to  the  cars. 
Appropriation  of  water. 

Approved  in  Barclay  v.  Abraham,  121  Iowa,  622,  64  L.  R.  A.  256,  100  Am.  St. 
Rep.  365,  96  N.  W.  1080,  holding  landowner  without  right  to  maliciously  divert 
well-defined  subterranean  stream  to  detriment  of  neighboring  owner. 

Cited  in  Gagnon  v.  French  Lick  Springs  Hotel  Co.  163  Ind.  697,  68  L.R.A. 
179,  72  N.  E.  849,  holding  the  pumping  of  subterranean  waters  will  be  enjoined 
where  it  appears  that  the  pumping  is  for  the  purpose  and  with  the  result  of 
preventing  the  flow  of  springs  on  other  lands  and  that  the  water  pumped  goes  to 
waste;  Erickson  v.  Crookston  Waterworks,  Power  &  Light  Co.  100  Minn.  488, 
8  L.R.A.  (N.S.)  1254,  111  N.  W.  391,  10  Ann.  Cas.  843,  holding  a  water  company 
could  not  deprive  the  adjoining  land  owners  of  the  use  of  water  from  an  under- 
ground basin  by  pumping  the  water  in  order  to  supply  a  .neighboring  com- 
munity with  water  as  merchandise;  Hathorn  v.  Natural  Carbonic  Gas  Co.  194 
N.  Y.  337,  23  L.R.A.(N.S.)  444,  128  Am.  St.  Rep.  555,  87  N.  E.  504,  16  Ann.  Cas. 
989,  holding  a  land  owner  could  not  as  the  expense  of  the  owners  of  adjoining 
lands  so  increase  the  flow  of  waters  by  artificial  means  so  as  to  supply  a  public 
market.  [  ,-,  " 

Cited  in  footnotes  to  Wheelock  v.  Jacobs,  43  L.  R.  A.  105,  which  holds  as 
percolating  water  which  owners  of  land  may  appropriate,  small  stream  without 
well-defined  channel,  coming  through  hole  in  bed  rock  below  surface;  Vineland 
Irrig.  District  v.  Azusa  Irrig.  Co.  46  L.  R,  A.  820,  which  holds  subsurface  flow 
of  river  through  gravelly  bed  subject  to  legal  appropriation  subordinate  to  rights 
of  prior  appropriator  of  surface  flow;  Brosnan  v.  Harris,  54  L.  R.  A.  628,  which 
sustains  right  under  statute  to  appropriate  water  of  spring  without  natural  out- 
let; Still  water  Water  Co.  v.  Farmer,  60  L.  R.  A.  875,  which  sustains  right  to 
injunction  against  landowner  draining,  collecting,  and  diverting  percolating  waters 
solely  to  waste  them. 

Distinguished  in  Huber  v.  Merkel,  117  Wis.  363,  62  L.  R.  A.  593,  98  Am.  St. 
Rep.  933,  94  N.  W.  354,  holding  landowner  has  right  to  sink  well  and  use  water 
as  he  chooses,  regardless  of  effect  of  such  use  upon  his  neighbor's  wells. 

Disapproved  in  E-rickson  v.  Crookston  Waterworks,  Power  &  Light  Co.  105 
Minn.  197,  17  L.R.A. (N.S.)  659,  117  N.  W.  435,  holding  a  water  company 
organized  to  furnish  water  for  domestic  and  municipal  purposes  may  pump 
water  from  an  artesian  basin  to  supply  water  for  domestic  purposes  although  it 
lowers  the  flow  from  the  well  of  a  private  owner. 
Percolating  water*. 

Cited  in  Pence  v.  Carney,  58  W.  Va.  304,  6  L.R.A. (N.S.)  271,  112  Am.  St. 
Rep.  963,  52  S.  E.  702,  on  land  owner  as  being  entitled  to  a  reasonable  use  of 
percolating  waters. 

Cited  in   notes    (64  L.R.A.  238)    on  correlative  rights  in  percolating  waters: 
(2  Brit.  Rul.  Cas.  993)    on  character  of  water  flowing  underground  in  defined 
but  unknown  channel. 
Liability  of  city  for  draining  sources  of  snrface   stream. 

Cited  in  footnote  to   Smith  v.   Brooklyn,  45  L.   R.   A.   664,   which   holds   city 
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liable  for  draining  underground  sources  of  surface  stream  by  pumping  water  for 
city  reservoir. 

26  L.  R.  A.  129,  BURGH  v.  BALTIMORE  &  P.  R.  CO.  3  App.  D.  C.  346. 
Ejection   from   train. 

Cited  in  footnotes  to  St.  Louis  S.  W.  R.  Co.  v.  Harper,  53  L.  R.  A.  220,  which 
denies  right  to  eject  at  other  than  usual  stopping  place,  one  boarding  train 
not  stopping  at  station,  and  refusing  to  pay  to  next  stopping  place;  Enright  v. 
Pittsburgh  Junction  R.  Co.  53  L.  R.  A.  330,  which  denies  right  to  eject  or  frighten 
ten-year-old  boy  from  rapidly  moving  train. 

26  L.  R.  A.  135,  MILAN  MILL.  &  MFG.  CO.  v.  GORTON,  93  Tenn.  590,  4  In- 
ters. Com.  Rep.   851,  27   S.   W.  J)71. 
What    constitute*    doing:    business    by    foreign    corporation. 

Approved  in  Havens  &  G.  Co.  v.  Diamond,  93  111.  App.  566,  holding  foreign  cor- 
poration making  sales  by  sample  through  agents  not  doing  business  within  state; 
Hart  v.  Livermore  Foundry  &  Mach.  Co.  72  Miss.  834X  17  So.  769,  holding  corpo- 
ration engaged  in  dealing  with  citizens  of  other  states  in  reference  to  property 
situated  without  state  not  engaged  in  business  therein. 

Cited  in  Markwood  v.  Southern  R.  Co.  65  Fed.  820,  as  raising  question  under 
statute  as  to  terms  on  which  foreign  corporations  may  carry  on  business:  W.  H. 
Lutes  Co.  v.  Wysong,  100  Minn.  114,  110  N.  W.  367,  holding  the  sale  and  de- 
livery by  a  foreign  corporation  of  a  machine  to  a  person  within  the  state  is  not 
doing  business  within  the  state  within  the  meaning  of  a  statute  providing  the 
requirements  for  a  corporation  doing  business  within  the  state;  Haughton  Ele- 
vator &  Mach.  Co.  V;  Detroit  Candy  Co.  156  Mich.  27,  120  X.  W.  18,  holding  a 
contract  by  a  foreign  corporation  for  the  installation  of  an  elevator  and  the  re- 
pair of  an  old  one  was  ''local"  business  within  the  meaning  of  a  statute  pro- 
viding for  compliance  with  certain  requirements  by  foreign  corporations:  Ammons 
v.  Brunswick-Balke-Collender  Co.  72  C.  C.  A.  614,  141  Fed.  577,  holding  the 
completion  of  an  executory  contract  of  sale  by  a.  foreign  corporation  by  the  de- 
livery of  the  property  and  the  taking  of  notes  and  a  mortgage  for  the  purchase 
price  through  a  local  bank  was  not  carrying  business  within  the  state  within 
the  meaning  of  a  statute;  McBath  v.  Jones  Cotton  Co.  79  C.  C.  A.  203,  149  Fed. 
387,  holding  the  contracting  by  a  foreign  corporation  having  no  place  of  busi- 
ness in  the  state  with  a  local  broker  for  the  sale  of  cotton  to  be  delivered  to 
a  foreign  carrier  for  foreign  trade  was  not  local  commerce  within  the  meaning 
of  a  statute;  State  use  of  Hart-Parr  Co.  v.  Robb-Lawrence  Co.  15  X.  D.  60,  106 
X.  W.  406,  on  when  a  corporation  is  doing  business  within  the  state  within  the 
meaning  of  a  statute;  Coweta  Fertilizer  Co.  v.  Brown.  89  C.  C.  A.  612.  163  Fed. 
168;  Xew  York  Cotton  Exch.  v.  Hunt.  144  Fed.  517. — on  when  foreign  corpora- 
tion doing  business  within  a  state  within  the  meaning  of  a  statute  regulating 
foreign  corporations  doing  business  within  the  state:  Black-Claw  son  Co.  v. 
Carlyle  Paper  Co.  133  111.  App.  66,  holding  the  sale  and  delivery  of  machinery 
in  the  state  and  the  furnishing  of  a  man  to  see  to  its  erection  does  not  consti- 
tute doing  business  within  the  state  as  applied  to  a  foreign  corporation. 

Cited  in  footnote  to  Florsheim  Bros.  Dry  Goods  Co.  v.  Lester  27  L.  R.  A. 
505,  which  holds  taking  of  single  mortgage  by  foreign  corporation  for  past- 
due  indebtedness  not  doing  business. 

Cited  in  notes  (2  L.R.A.(X.S.)  128)  on  sale  of  single  cargo  by  foreign  corpo- 
ration as  doing  business  in  state;  (14  L.R.A. (X.S.)  674)  on  agreement  to  install 
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article  within  state  as  bringing  promisor  within  statute  regulating  foreign  corpo- 
rations. 
What   im  interstate  commerce. 

Cited  in  Imperial  Curtain  Co.  v.  Jacob,  163  Mich.  78,  127  N.  VV.  772,  holding 
that  placing  printed  advertisement,  prepared  in  another  state,  on  theater  cur- 
tain in  city  here  under  contract  for  three  years,  where  contract  was  negotiated 
here,  is  not  interstate  commerce;  Flint  &  W.  Mfg.  Co.  v.  McDonald,  21  S.  D.  531, 
14  L.R.A. (X.S.)  673,  130  Am.  St.  Rep.  735,  114  N".  W.  684,  holding  that  trans- 
action was  interstate  commerce,  where  foreign  corporation  sold  water  tank  and 
tower  to  person  erecting  waterworks  system  here. 

Cited  in  footnotes  to  Smith  v.  Jackson,  47  L.  R.  A.  416,  which  holds  agent 
collecting  garments  and  sending  them  to  laundry  outside  of  state,  and  redeliver- 
ing  to  owners,  not  engaged  in  commerce;  Racine  Iron  Co.  v.  McCommons,  51 
L.  R.  A.  134,  which  holds  traveling  agent  taking  orders  and  distributing  contents 
of  original  package  among  customers  not  engaged  in  interstate  commerce;  Croy 
v.  Epperson,  51  L.  R.  A.  254,  which  holds  one  taking  orders  in  own  name  for 
articles  manufactured  in  other  state,  and  delivering  separate  articles  to  cus- 
tomers, not  engaged  in  interstate  commerce;  French  v.  State,  52  L.  R.  A.  160, 
which  holds  agent  of  nonresident  company  selling  organ  taken  with  him,  or 
taking  orders  for  others  to  be  delivered  by  him,  engaged  in  interstate  com- 
merce; State  v.  Willingham,  52  L.  R,  A.  198,  which  holds  interstate  commerce, 
delivery  of  portraits  and  frames  by  agent  previously  taking  order  for  nonresi- 
dent manufacturer. 
Enforcement  <>r  contract  made  frith  foreign  corporation. 

Approved  in  Eastern  Bldg.  &  L.  Asso.  v.  Bedford,  88  Fed.  12,  holding  that  Fed- 
eral court  will  enforce  valid  and  harmless  contract  nonenforceable  in  state  court 
because  not  in  conformity  with  administrative  regulations;  Hamilton  v.  Fowler, 
40  C.  C.  A.  50,  99  Fed.  21,  holding  that  bona  fide  purchaser  may  enforce  note  se- 
cured by  mortgage  on  land  in  state  and  payable  to  corporation  not  authorized 
to  do  business,  where  note  made  in  foreign  state;  Oakland  Sugar  Mill  Co.  v. 
Fred  W.  Wolf  Co.  55  C.  C.  A.  99,  118  Fed.  246,  holding  that  statute  prescribing 
terms  on  which  foreign  corporation  may  transact  business  does  not  invalidate 
single  contract  not  indicating  purpose  to  carry  on  business;  New  York  Nat. 
Bldg.  &  L.  Asso.  v.  Cannon,  99  Tenn.  348,  41  S.  W.  1054,  holding  that  mortgage 
executed  to  foreign  corporation  not  entitled  to  do  business  for  failure  to  com- 
ply with  statute  will  not  be  enforced,  although  loan  applied  for  before  statute 
enacted. 

Cited  in  United  Shoe  Machinery  Co.  v.  Ramlose,  231  Mo.  540,  132  S.  W.  1133, 
holding  that  statute  does  not  deny  foreign  corporation  right  to  sue  for  recovery 
of  property  in  this  state,  but  only  denies  right  to  do  business. 
Regulation   of   interstate   business  of   foreign   corporation. 

Cited  in  Ryman  Steamboat  Line  v.  Com.  125  Ky.  261,  10  L.R.A.(N.S.)  1189, 
101  S.  W.  403,  holding  an  act  providing  that  all  corporations  doing  business  in 
the  state  must  have  one  or  more  places  of  business  in  the  state  and  agents  at 
such  places  that  might  be  served  with  process  is  void  in  as  far  as  it  affects 
corporations  doing  an  interstate  business;  Flint  &  W.  Mfg.  Co.  v.  McDonald,  21 
S.  D.  531,  14  L.R.A. (N.S.)  676,  130  Am.  St.  Rep.  735,  114  N.  W.  684,  holding 
that  a  contract  by  a  foreign  corporation  to  erect  a  water  tank  and  tower  is 
valid  though  the  corporation  did  not  comply  with  the  statute  regulating  a  foreign 
corporation  doing  business  within  the  state,  since  the  transaction  was  within 
the  commerce  clause  of  the  Federal  constitution. 
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26  L.  R,  A.  138,  STATE  v.  SIOUX  FALLS  BREWING  CO.  5  S.  D.  39,  360,  58 

S.  W.  1,  928. 
Intoxicating;    liquor. 

Cited  in  Shreveport  Ice  &  Brewing  Co.  v.  Brown,  128  La.  412,  54  So.  923, 
holding  that  commodity  sold  under  local  option  statutes  must  be  intoxicating  in 
order  to  sustain  conviction;  Cassens  v.  State,  48  Tex.  Crim.  Rep.  188,  88  S.  W. 
229,  holding  a  conviction  for  the  sale  of  intoxicating  liquor  to  a  minor  is  not 
warranted  on  the  mere  proof  of  the  sale  of  beer  to  the  minor  without  proof  that 
it  was  not  intoxicating;  Potts  v.  State,  50  Tex.  Crim.  Rep.  370,  7  L.R.A.(N.S.) 
197,  123  Am.  St.  Rep.  847,  97  S.  W.  477,  on  it  being  necessary  to  the  obtaining 
of  a  conviction  for  the  violation  of  the  local  option  law  that  it  be  shown  that 
the  beverage  sold  was  intoxicating. 

Cited  in  note  (25  L.R.A.  (N.S.)  447)  on  proof  of  sale  of  "beer"  as  sustaining 
conviction  under  statutes  prohibiting  sale  of  vinous,  malt,  fermented,  or  in- 
toxicating liquors. 

26  L.  R.  A.  142,  WILLIS  v.  WINONA,  59  Minn.  27,  60  N.  W.  814. 

Additional    .servitude*    in    utreet. 

Cited  in  Sauer  v.  New  York,  206  U.  S.  544,  51  L.  ed.  1180,  27  Sup.  Ct.  Rep. 
686,  holding  that  the  erection  of  a  viaduct  on  the  street  to  promote  the  public 
use  of  streets,  by  connecting  a  street  which  was  on  two  different  levels,  was  not 
a  taking  of  private  property  without  due  process  of  law;  De  Lucca  v.  North 
Little  Rock,  142  Fed.  603,  holding  that  a  construction  of  a  viaduct  the  whole 
width  of  the  street  to  enable  a  safer  crossing  of  railroad  tracks  is  not  an  ad- 
ditional servitude,  or  taking  of  the  property  of  the  owner  though  the  fee  of  the 
street  is  in  the  abutter. 

Cited  in  note    (106  Am.  St.  Rep.  265)    on  what  are  additional  servitudes  in 
highways. 
Construction  of  bridge  approach   as. 

Approved  in  Brand  v.  Multnomah  County,  38  Or.  99,  50  L.  R,  A.  395,  84  Am. 
St.  Rep.  772,  62  Pac.  209,  holding  that  construction  of  bridge  approach  does  not 
impose  additional  servitude  upon  street;  Home  Bldg.  &  Conveyance  Co.  v. 
Roanoke,  91  Va.  63,  27  L.  R.  A.  554,  20  S.  E.  895,  holding  building  approach 
to  bridge  over  railroad  tracks  leaving  access  to  abutting  owners,  not  additional 
servitude;  Colclough  v.  Milwaukee,  92  Wis.  187,  65  N.  W.  1039,  holding  con- 
struction of  approach  to  viaduct  mere  change  of  grade,  and  not  new  servitude. 

Cited  in  footnote  to  Boston  &  A.  R.  Co.  v.  Worcester,  55  L.  R.  A.  623,  which 
holds  use  of  part  of  railroad  location  outside  of  tracks  for  approach  of  high- 
way bridge  over  tracks  to  abolish  grade  crossing  not  new  easement  on  right  of 
way. 
Establishment   of   grade. 

Approved  in  Brand  v.  Multnomah  County,  38  Or.  103,  50  L.  R.  A.  396,  84  Am. 
St.  Rep.  772,  62  Pac.  209,  holding  that  legislative  authority  to  construct  bridge 
at  established  grade  is  in  itself  establishment  of  grade. 
Liability    of   city    for    negligence    in    maintenance   of    bridge. 

Cited  in  Winona  v.  Botzet,  23  L.R.A.  (N.S.)  211,  94  C.  C.  A.  563,  169  Fed. 
325,  on  liability  of  city  for  negligence  in  maintenance  of  bridge. 

26  L.  R.  A.  145,  YOCKEY  v.  NORN,  101  Mich.  193,  60  N.  W.  685. 
When     title    passes. 

Approved    in    MeCormick    Harvesting   Mach.    Co.    v.    Cusack,    116   Mich.    653, 


17  L.  R.  A.  CASES  AS  AUTHORITIES.  [26  L.R.A.  148 

74  N.  W.  1005,  holding  that  title  to  machine  does  not  vest  in  vendee  where  it 
was  not  delivered  because  of  his  failure  to  give  approved  notes. 

Cited  in  footnotes  to  Macomber  v.  Detroit,  L.  &  N.  R.  Co.  32  L.  R.  A.  102, 
which  holds  title  to  logs  not  forfeited  by  failure  to  remove  within  time  fixed 
by  contract;  H.  M.  Tyler  Lumber  Co.  v.  Charlton,  55  L.  R.  A.  301,  which  holds 
title  does  not  pass  by  acceptance  of  offer  to  sell  lumber  piled  at  mill  to  be  in- 
spected by  common  employee;  Feeley  v.  Boyd,  65  L.R.A.  943,  which  holds  im- 
mediate delivery  followed  by  actual  and  continued  change  of  possession  of  fruit 
in  bins  shown  by  purchaser  sending  representative  the  same  evening  to  take  pos- 
sssion,  and  sending  man  the  next  morning  to  prepare  for  shipment. 

Cited  in  note  (23  Eng.  Rul.  Cas.  348)  on  presumption  as  to  passing  of  title 
where  goods  are  not  in  deliverable  state. 

26  L.  R.  A.  148,  ROTHMILLER  v.  STEIN,  143  N.  Y.  581,  62  N.  Y.  S.  R.  788, 

38  N.  E.  718. 
Liability  for  misrepresentation. 

Approved  in  Re  Davis,  112  Fed.  296,  and  David  Adler  &  Sons  Clothing  Co. 
v.  Thorp,  102  Wis.  75,  78  N.  W.  184,  holding  mere  failure  of  purchaser  to  dis- 
close insolvency  not  fraudulent;  Butler  v.  Duke,  39  Misc.  243,  79  N.  Y.  Supp. 
419,  holding  complaint  alleging  misrepresentation,  whereby  plaintiff  was  in- 
duced to  exchange  stock  for  bonds  to  his  injury,  sufficient  on  demurrer. 

Cited  in  Kemmerer  v.  Pollard,  15  Idaho.  39,  96  Pac.  206,  holding  the  cross- 
complaint  in  an  action  on  a  promissory  note  which  charges  fraud,  deceit  and 
false  and  fraudulent  representations  is  insufficient  where  it  fails  to  allege 
that  the  defendant  was  induced  to  purchase  by  reliance  on  such  false  and  fraudu- 
lent representations. 

Cited  in  footnotes  to  James  v.  Crosthwait,  36  L.  R.  A.  631,  which  holds  bank 
liable  for  loss  incurred  in  reliance  on  fab  3  entry  of  credit  on  bank  book  induced 
by  conduct  authorizing  belief  that  credit  is  genuine;  H.  W.  Williams  Transp. 
Line  v.  Darius  Cole  Transp.  Co.  56  L.  R.  A.  939,  which  denies  right  to  rely 
on  false  representations  as  to  speed  of  steamboat,  if  warranty  as  to  speed  inserted 
in  contract;  Hindman  v.  First  Is  at.  Bank,  57  L.  R.  A.  108,  which  holds  bank- 
falsely  certifying  that  all  of  authorized  capital  of  insurance  company  on  de- 
posit liable  to  one  purchasing  stock  in  reliance  on  same. 

Cited  in  note  (1  L.R.A.  (N.S.)  260)  on  liability  of  corporate  officer  for  mis- 
representations which  induce  sale  or  purchase  of  stock. 

Action     for     fraud. 

Approved  in  New  York  C.  &  H.  R.  R.  Co.  v.  Reeves,  41  Misc.  499  85  N.  Y. 
Supp.  28,  holding  that  to  sustain  action  for  fraud  and  deceit,  fraud  must  be 
proximate  cause  of  injury  complained  of. 

Cited  in  Von  Au  v.  Magenheimer,  126  App.  Div.  264,  110  N.  Y.  Supp.  629? 
holding  a  stockholder  might  recover  damages  from  the  directors  of  a  corporation 
who  for  the  purpose  of  purchasing  his  stock  at  a  price  below  its  true  value  repre- 
sented that  the  corporation  was  in  a  bad  way  financially  and  would  not  pay 
dividends:  Scoville  v.  Brock,  76  Vt.  393,  57  Atl.  967,  on  the  sale  of  stocks  on  the 
open  market  without  representations  as  to  their  value  as  not  amounting  to  a 
fraud  because  of  knowledge  that  they  were  worthless. 

C'ited  in  note  (12  Eng.  Rul.  Cas.  298)   on  what  constitutes  fraud  and  liability 
therefor. 
Implied    warranty   on   sale   of   corporate    stock. 

Cited  in  note  (53  L.  R.  A.  156)  on  implied  warranty  on  sale  of  corporate 
stock. 

L.R.A.  Au.  Vol.  IV.— 2. 
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of    action    for    \\  mnu    committed    against    stockholder    or    corpora- 
tion. 

Approved  in  Butler  v.  Duke,  39  Misc.  242,  79  N.  Y.  Supp.  419,  holding  stock- 
holder entitled  to  redress  for  wrong  committed  against  him,  as  such,  as  distin- 
guished from  damage  to  corporation;  Xiles  v.  New  York  C.  &  H.  R.  R.  Co.  6!> 
App.  Div.  148,  74  N.  Y.  Supp.  617,  holding  that  right  of  action  for  precipitat- 
ing foreclosure  of  property  of  corporation,  whereby  its  stock  has  been  depreciated, 
vests  in  corporation;  Niles  v.  New  York  C.  &  H.  R.  R.  Co.  176  N.  Y.  124,  08. 
N.  E.  142,  denying  right  of  individual  stockholder  to  maintain  action  for  con- 
spiracy to  render  corporation  insolvent  and  to  sacrifice  its  property. 
Implied  warranty. 

Cited  in  notes  (10  L.R.A.  (X.S.)  545)  on  implied  warranty  on  transfer,  with- 
out indorsement,  of  worthless  check,  or  note  of  third  person;  (23  Eng.  Rul. 
Cas.  465)  on  implied  warranty  on  sale  of  goods  by  description. 

Distinguished  in  Kinch  v.  Haynes,  58  Misc.  502,  111  N.  Y.  Supp.  618,  hold- 
mg  on  the  sale  of  cows  to  a  butcher  there  is  no  implied  warranty  that  they  artj 
not  diseased  and  unfit  for  food. 
I  'run  1  1    in    concealment    of   fact    of    insolvency. 

Cited  in  Re  Lawrence,  92  C.  C.  A.  251,  166  Fed.  245,  holding  it  was  the  duty 
of  a  payee  of  notes  to  notify  an  accommodation  indorser  of  the  insolvency  of  a 
prior  indorser  where  he  sought  to  withdraw  his  name  from  the  notes  before 
their  delivery  and  he  was  informed  that  the  first  indorser  was  regarded  as  good. 

26  L.  R,  A.  153,  WILLIAMS  v.  HAYS,  143  N.  Y.  442,  42  Am.  St.  Rep.  743,  38 

N.   E.   449. 
Civil   liability   of   insane   person. 

Approved  in  Mutual  F.  Ins.  Co.  v.  Showalter,  3  Pa.  Super.  Ct.  458,  40  W.  X. 
C.  84,  holding  insane  person  setting  fire  to  building  liable  to  insurance  company 
for  amount  paid  by  it;  Showalter  v.  Mutual  F.  Ins.  Co.  3  Pa.  Super.  Ct.  452. 
40  W.  X.  C.  80,  holding  burning  of  building  by  insured  while  insane,  no  defense 
to  action  on  policy  in  absence  of  special  provision;  Ullrich  v.  New  York  Press 
Co.  23  Misc.  170,  50  N.  Y.  Supp.  788,  holding  lunatic  liable  for  actual  damage 
done  by  his  libels. 

Cited  in  Young  v.  Young,  141  Ky.  79,  132  S.  W.  155.  holding  that  under  stat- 
ute next  of  kin  have  cause  of  action  against  lunatic  for  killing  relative;  Feld 
v.  Borodofski,  87  Miss.  731,  40  So.  816,  holding  the  estate  of  an  insane  person  is 
liable  for  assault  and  battery:  Stanley  v.  Hayes,  8  Ont.  L.  Rep.  82,  holding  the 
insanity  of  defendant  is  no  defense  in  an  action  for  the  burning  of  the  property 
of  another  while  in  that  condition. 

Cited  in  footnote  to  Flach  v.  Gottschalk  Co.  42  L.  R.  A.  745,  which  holds 
lunatic  bound  by  fair  contract  with  one  ignorant  of  his  lunacy. 

Cited  in  note   (71  Am.  St.  Rep.  429)   on  contracts  of  insane  persons. 

Distinguished  in  Ward  v.  Rogers,  51  Misc.  300,  100  N.  Y.  Supp.  1058.  holding 
an  insane  person  was  not  liable  for  injuries  received  by  the  plaintiff  because 
of  the  negligence  of  such  insane  person's  committee  in  failing  to  properly  guard 
.an  opening. 

Disapproved  in  Williams  v.  Hays,  157  N.  Y.  546,  43  L.  R.  A.  254,  68  Am.  St. 
Rep.  797,  52  N.   E.  589,  Reversing  2  App.  Div.  185,  37  X.  Y.  Supp.  708,  holding 
charterer  of  vessel  becoming  insane  from  exhaustion  in  attempting  to  save  ship 
in  storm  not  liable  for  her  negligent  loss. 
Insane  act  as  a   defence. 

Cited  in  Central  R,  Co.  v.  Hall,  124  Ga.  333,  4  L.R.A.(X.S.)   905,  110  Am.  St. 
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Rep.  170,  52  S.  E.  679,  4  Ann.  Cas.  128,  holding,  a  carrier  could  not  in  an  action 
for  damages  to  property  set  up  that  the  damage  which  was  due  to  the  sudden 
insanity  of  the  engineer  could  not  be  excused  as  an  act  of  God. 
Insane    act    causing    insurance    loss. 

Approved  in  Holdom  v.  Ancient  Order,  U.  W.  159  111.  622,  31  L.  R.  A.  69,  50 
Am.  St.  Rep.  183,  43  N.  E.  772,  holding  killing  of  insured  by  insane  beneficiary 
does  not  forfeit  policy. 

Distinguished   in   Bindell  v.   Kenton   County   Assessment   F.   Ins.   Co.   128   Ky. 
394,  17  L.R.A.  (N.S.)   192,  footnote  p.  190,  129  Am.  St.  Rep.  303,  108  S.  W.  325, 
holding  an  insurance  company  is  not  relieved  from  liability  for  a  loss  by  reason 
of  the  fact  that  the  insured  destroyed  the  property  while  insane. 
Liability   of   bank   paying'   check   of   insane   person. 

Cited  in  footnote  to  American  Trust  &  Bkg.  Co.  v.  Boone,  40  L.  R.  A.  250, 
which  holds  bank  liable  for  paying  check  of  one  judged  insane  in  other  state, 
though  insanity  not  known  to  bank. 
Liability    of    conspirators    as    affected,    by    insanity    of    coconspirators. 

Cited  in  footnote  to  Tucker  v.  Hyatt,  44  L.  R.  A.  129,  which  holds  coconspira- 
tor's  unsoundness  of  mind  ineffectual  to  relieve  others  from  liability. 
Charterers  liability  for  damage  by  collision. 

Approved  in  The  Barnstable,   181   U.  S.  468,  45  L.  ed.  957,  21   Sup.  Ct.  Rep. 
684,  holding  charterers  liable  for  damage  to  another  vessel  by  collision  due  to 
negligence,  although  owners  agreed  to  pay  for  insurance. 
Infant's  liability  for  trespass. 

Approved  in  Buch  v.  Armory  Mfg.  Co.  69  N.  H.  262,  76  Am.  St.  Rep.  163,  44 
Atl.  809,  holding  infant  liable  in  law  for  his  trespasses. 
Liability    of    part-owners   of    vessels. 

Cited  in  notes   (90  Am.  St.  Rep.  369,  381)   on  part  owners  of  vessels;    (5  Eng. 
Rul.  Cas.  631;  24  Eng.  Rul.  Cas.  230)   on  liability  of  part  owners  of  vessels. 
Effect    of    motive    on    -wrong. 

Cited  in  E.  T.  Fraim  Lock  Co.  v.  Shimer,  43  Pa.  Super.  Ct.  227,  12  North.  Co. 
Rep.  7,  to  the  point  that  wrong  is  inflicted  in  legal  contemplation  whether  or 
not  it  was  done  with  bad  motive,  as  that  ingredient  is  only  question  of  aggrava- 
tion. 

26   L.    R,    A.    158,    UNITED   STATES   v.    WORKINGMEN'S    AMALGAMATED 
COUNCIL,  4   Inters.  Com.  Rep.  831,  54  Fed.  994. 

Affirmed  in  6  C.  C.  A.  258,  13  U.  S.  App.  426,  57  Fed.  58,  13  U.  S.  App.  426, 
57  Fed.  85. 
"What    is    conspiracy. 

Approved  in  Farmers  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  25  L.  R.  A.  423  note, 
60  Fed.  803.  holding  combination  to  accomplish  object  not  criminal  is  conspiracy 
where  in  jury  and  oppression  result;  Thomas  v.  Cincinnati.  N.  O.  &  T.  P.  R.  Co. 
4  Inters.  Com.  Rep.  797,  62  Fed.  803,  holding  combination  to  incite  railroad 
employees  to  quit  their  service  to  compel  one  whose  cars  are  drawn  by  the  rail- 
way to  increase  his  employees'  wages  an  illegal  conspiracy :  Re  Grand  Jury,  4 
Inters.  Com.  Rep.  785,  62  Fed.  840,  and  United  States  v.  Cassidy,  67  Fed.  705, 
holding  combination  to  interrupt  transportation  of  commodities  between  states  an 
illegal  conspiracy  in  restraint  of  trade  and  commerce  under  act  July  2,  1890. 

Cited  in  footnote  to  Gibbs  v.  McNeeley,  60  L.  R.  A.  152,  which  holds  antitrust 
act  violated  by  combination  of  manufacturers  of  product  of  state,  market  for 
four  fifths  of  which  is  in  other  states,  to  limit  production  and  raise  price. 
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I   nln>\  ful    restraints    and    monopolies. 

Cited  in  Loewe  v.  Lawlor,  208  U.  S.  301,  52  L.  ed.  502,  28  Sup.  Ct.  Rep.  301,  13 
Ann.  Cas.  815,  holding  a  boycott  organized  by  the  members  of  a  labor  union  to 
be  a  combination  in  restraint  of  trade. 

Cited  in  footnote  to  Montague  v.  Lowry,  63  L.R.A.  58,  which  holds  unlawful 
combination  created  by  association  to  unite  all  acceptable  dealers  engaged  in 
certain  business  within  200  miles  of  designated  city. 

Cited  in  note   (64  L.  R.  A.  709)   on  unlawful  restraints  and  monopolies  under 
anti-trust  laws. 
Enjoining-   conspiracy,    unlawful    force,    or   strike*. 

Approved  in  United  States  v.  Elliott,  62  Fed.  803,  holding  combination  to 
stop  operation  of  railroads  until  demands  are  acceded  to,  unlawful  conspiracy  in 
restraint  of  commerce  and  enjoinable;  United  States  v.  Debs,  5  Inters.  Com.  Rep. 
211,  64  Fed.  724,  holding  Federal  court  may  enjoin  conspiracy  to  prevent  opera 
tion  of  railroads  as  in  restraint  of  trade  and  commerce,  under  act  July  2,  1890: 
Davis  v.  Zimmerman,  91  Hun,  492,  36  N.  Y.  Supp.  303,  holding  injunction  proper 
remedy  to  restrain  conspirators  from  destroying  property,  attacking  employees, 
and  menacing  persons  seeking  employment;  American  Steel  &  Wire  Co.  v.  Wire 
Drawers'  &  Die  Makers'  Unions  Nos.  1  &  3,  90  Fed.  615,  holding  massing  of 
large  bodies  of  men  during  strike,  near  employer's  premises,  unlawful  force  and 
violence  and  enjoinable;  Union  P.  R,  Co.  v.  Ruef,  120  Fed.  105,  holding  equity 
may  enjoin  labor  organization  from  committing  acts  of  violence  or  intimidation 
in  conduct  of  strike. 

Cited  in  Piano  &  O.  Workers'  International  Union  v.  Piano  &  G.  Supply  Co. 
124  111.  App.  360,  holding  an  interlocutory  injunction  order  against  strike 
might  be  made  permanent  within  the  discretion  of  the  court  although  the  difficul- 
ties out  of  which  it  grew  have  ceased. 

Cited  in  note  (28  L.  R.  A.  468)  on  injunction  against  strikes. 
Restrictions   on   commerce. 

Distinguished  in  United  States  v.  Trans-Missouri  Freight  Asso.  24  L.  R.   A. 
83,  4  Inters.  Com.  Rep.  453,  7  C.  C.  A.  74,  19  U.  S.  App.  36,  58  Fed.  70,  holding 
contracts  between  carriers  not  necessarily  invalid  because  they  incidentally  re- 
strict competition. 
Answer   under    oath. 

Cited  in  Ford  v.  Taylor,  137  Fed.  151,  holding  an  answer  under  oath  might  be 
used  an  an  affidavit  on  a  motion  for  the  appointment  of  a  receiver. 

26  L.  R.  A.  162,  STATE  v.  DUPAQUIER,  46  La.  Ann.  577,  49  Am.  St.  Rep.  334, 

15  So.  502. 
Inspection   or   regulation   of   trade   or   business. 

Approved  in  State  v.  Bixman,  162  Mo.  35,  62  S.  W.  828,  holding  statute  re- 
quiring inspection  of  beer  not  unconstitutional  on  ground  that  it  is  not  enforce- 
able without  destruction  of  beer. 

Cited  in  St.  Louis  v.  Liessing,  190  Mo.  484,  1  L.R.A.(N.S.)  923,  109  Am.  St. 
Rep.  774,  89  S.  W.  611,  4  Ann.  Cas.  112,  holding  an  ordinance  providing  for  the 
inspection  of  the  milk  offered  for  sale  and  providing  for  the'  amount  of  butter 
fat  it  should  contain  was  not  unconstitutional  as  being  unreasonable  and  oppres- 
sive. 

Cited  in  footnotes  to  State  v.  Nelson,  34  L,  R.  A.  318,  which  sustains  municipal 
authority  to  provide  tuberculin  test  of  cows  from  which  milk  supplied  to  city : 
State  v.  Broadbelt,  45  L.  R.  A.  433.  which  sustains  statute  prohibiting  shipment 
oi  milk  from  unsanitary  premises  until  compliance  with  sanitary  regulations: 
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State  v.  Schlenker,  51  L.  R.  A.  347,  which  sustains  power  of  legislature  to  pro- 
hibit addition  of  water  to  milk  sold;  State  v.  Crescent  Creamery  Co.  54  L.  R.  A. 
466,  which  sustains  statute  against  selling  cream  containing  less  than  20  per  cent 
of  fat;  People  v.  Biesecker,  57  L.  R,  A.  178,  which  denies  legislative  power  to  pro- 
hibit sale  of  certain  preservatives  or  of  dairy  products  containing  same;  Norfolk 
v.  Flynn,  62  L.  R.  A.  771,  which  sustains  ordinance  requiring  inspection  of  milk 
sold  within  city  limits  and  providing  for  licensing  of  venders ;  St.  Louis  •  v. 
Fischer,  64  L.  R.  A.  679,  which  sustains  ordinance  prohibiting  maintenance  of 
dairy  within  city  limits;  Frost  v.  Chicago,  49  L.  R.  A.  657,  which  holds  void, 
ordinance  prohibiting  colored  netting  over  package  of  fruit,  etc.;  State  v.  Layton, 
62  L.  R.  A.  164,  which  sustains  statutory  prohibition  against  manufacture  or 
sale  of  baking  powder  containing  alum;  Arbuckle  v.  Blackburn,  65  L.R.A.  864, 
which  upholds  statute  prohibiting  the  coloring,  coating,  or  polishing  of  article 
intended  for  food  whereby  damage  or  inferiority  is  concealed. 

Cited  in  notes   (38  L.  R.  A.  657)   on  municipal  power  over  nuisances  relating 
to  trade  or  business;    (48  L.R.A.  261)  on  legal  restrictions  on  department  stores; 
(1   L.R.A.  (N.S.)    918)    on   police   regulations   describing   standard  of   quality   of 
milk. 
Seizure   of   property. 

Cited  in  footnotes  to  Deems  v.  Baltimore,  26  L.  R.  A.  541,  which  authorizes 
destruction  of  milk  not  up  to  prescribed  standard;   Newberry  v.  Carpenter,  31 
L.  R.  A.  163,  which  holds  taking  boiler,  engine,  etc.,  as  exhibits  on  prosecution 
for  explosion  of  boiler,  unreasonable  seizure. 
Unreasonableness    of    ordinances. 

Cited  in  New  Orleans  &  N.  W.  R.  Co.  v.  Vidalia,  117  La.  571,  42  So.  139, 
holding  ordinances  providing  for  the  extension  of  the  limits  of  a  municipality 
were  not  unconstitutional  as  being  unreasonable  in  their  operation. 

26  L.  R.  A.  167,  LAWRENCE  T.  PORTER,  11  C.  C.  A.  27,  22  U.  S.  App.  483, 

63  Fed.  f>2. 
Minimizing-   damagre. 

"Cited  in  Borden  &  Co.  v.  Vinegar  Bend  Vinegar  Co.  2  Ala.  App.  357,  56  So. 
775,  holding  that  buyer,  upon  seller's  breach  of  contract,  may  purchase  from 
seller,  where  purchase  can  be  made  that  will  minimize  damages,  without  aban- 
doning contract  or  waiver  of  action  for  breach ;  Coulter  v.  B.  F.  Thompson  Lum- 
ber Co.  74  C.  C.  A.  38,  142  Fed.  708;  Kentucky  Distilleries  &  Warehouse  Co.  v. 
Lillard,  87  C.  C.  A.  190,  160  Fed.  40;  W.  H.  Kiblinger  Co.  v.  Sauk  Bank,  131 
Wis.  598,  111  N.  W.  709, — on  duty  of  person  suffering  damages  on  breach  of  con-- 
tract to  minimize  the  loss. 

Distinguished  in  Minneapolis  Threshing  Mach.  Co.  v.  McDonald,  10  N.  D.  414, 
87  N.  W.  993,  holding  rule  as  to  minimizing  damages  not  applicable  where  pur- 
chaser refuses  to  accept  property  on  terms  on  which  it  was  purchased;  Hirsch 
v.  Georgia  Iron  &  Coal  Co.  95  C.  C.  A.  76,  169  Fed.  581,  holding  on  the  refusal 
of  the  purchaser  of  a  quantity  of  iron  refused  to  receive  a  delivery  of  it  in 
accordance  with  the  terms  of  the  contract,  no  duty  rested  on  the  seller  to  comply 
with  the  demand  of  the  purchaser  that  it  be  otherwise  delivered  at  an  increased 
expense  to  the  seller. 

Criticized  in  Creve  Coeur  Lake  Ice  Co.  v.  Tamm,  90  Mo.  App.  198,  holding  that 
on  vendor's  failure  to  furnish  goods  vendee  must  provide  himself  as  cheaply  as 
he  can  and  lighten  loss. 

Disapproved  in  Coxe  Bros.  v.  Anoka  Waterworks,  Electric  Light  A  P.  Co.  87 
Minn.  57,  91  N.  W.  265,  holding  vendee's  duty  to  minimize  loss  arising  from 
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vendor's  refusal  to  carry  out  contract  to  sell  on  credit  does  not  require  him  to 
accept  offer  to  sell  at  reduced  price  for  cash,  and  referring  particularly  to  anno- 
tation in  26  L.  R.  A.  167. 
Allegation    of   special    damage. 

Approved  in  Crug  v.  Gorham,  74  Conn.  544,  51  Atl.  519,  holding  special  or 
peculiar  damages  not  recoverable  unless  alleged  in  complaint. 
General    and    special    damages. 

Cited  in  Howard  Supply  Co.  v.  Wells,  100  C.  C.  A.  70,  176  Fed.  515;  Lillard  v. 
Kentucky  Distilleries  &  Warehouse  Co.  67  C.  C.  A.  74,  134  Fed.  177, — distinguish- 
ing between  general  and  special  damages. 
Measure    of   damages    for   breach    of   contract. 

Cited  in  Salmon  v.  Helena  Box  Co.  77  C.  C.  A.  586,  147  Fed.  413,  on  the 
measure  of  damages  for  breach  of  contract. 

Distinguished  in  Campfield  v.  Sauer,  38  L.R.A. (N.S.)  837,  111  C.  C.  A.  14, 
189  Fed.  579,  holding  that  where  plaintiff  contracted  to  furnish  defendant  with 
lumber  under  building  contract,  but  lumber  having  advanced  in  price,  refused  to 
deliver  unless  advanced  price  was  paid,  fact  that  defendant  refused,  did  not  pre- 
clude him  from  recovering  damage  from  delay  in  obtaining  lumber  elsewhere. 

26  L.  R.  A.  171,  DAILEY  v.  PREFERRED  MASONIC  MUT.  ACCI.  ASSO.   102 

Mich.  289,  299,  57  N.  W.  184,  60  N.  W.  694. 
Forfeiture   of   policy  by   false   representations. 

Cited  in  note   (55  L.  R.  A.  134)   on  forfeiture  of  life  insurance  by  false  repre- 
sentations as  to  previous  applications  for  insurance. 
Knowledge    of    agent    or    medical    examiner. 

Cited  in  Parsons  v.  Lane  (Re  Miller's  &  Mfrs.  Ins.  Co.)  97  Minn.  107,  4  L.R.A. 
(N.S.)  236,  106  N.  W.  485,  7  Ann.  Cas.  1144,  on  insurance  company  as  having 
no  right  to  take  advantage  of  conditions  in  a  policy  of  insurance  where  facts 
invalidating  the  policy  were  known  to  the  agent  when  policy  issued. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds 
statement  that  life  tenant  has  fee-simple  title  to  insured  property  does  not  avoid 
policy  where  agent  knew  facts;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A. 
319,  which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers 
properly  recorded,  where  medical  examiner  knew  otherwise. 

Cited  in  note    (16  L.R.A.(N.S.)    1227)   on  estoppel  to  forfeit  policy  for  addi- 
tional insurance  known  to  agent. 
Risk    incident    to    business. 

Approved  in  Standard  Life  &  Acci.  Ins.  Co.  v.  Schmaltz.  66  Ark.  597,  74  Am.  St. 
Rep.  112,  53  S.  W.  49.  holding  one  injured  while  lifting  in  course  of  his  employ- 
ment may  recover,  although  policy  excepts  injuries  from  lifting. 

Cited  in  Richards  v.  Travelers'  Ins.  Co.  18  S.  D.  293,  67  L.R.A.  178,  100  N.  W. 
428,  holding  a  provision  in  an  accident  policy  issued  to  one  classified  "a  cattle 
dealer  or  broker  visiting  yards  by  occupation"  which  restricts  him  to  the  use  of 
cars  provided  for  passengers  is  ineffectual. 

Cited  in  note    (139   Am.  St.   Rep.   715)    on   voluntary   exposure  of  insured   to 
danger  by  alighting  from  train. 
Oral    contract    as    to    insurance. 

Cited  in  footnotes  to  Hicks  v.  British  America  Assur.  Co.  48  L.R.A.  424,  which 
holds  rights  of  one  whose  property  destroyed  after  oral  contract  to  insure  it,  but 
kef  ore  policy  issued,  subject  to  provisions  of  standard  policy  prescribed  by  law : 
Bummers  v.  Mutual  Life  Ins.  Co.  66  L.R.A.  812,  which  holds  contract  for  present 
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insurance  not  made  by  applicant  giving  note  for  first  premium  in  consideration 
that  a  pdlicy  shall  be  issued  where  his  examination  is  to  be  made  in  future  and 
he  expressly  stipulates  that  note  shall  not  be  negotiated  until  policy  has  been 
delivered  and  accepted. 

Cited  in  note  (69  Am.  St.  Rep.  147,  153)  as  to  when  parol  insurance  con- 
tract is  complete. 

Distinguished  in  Kleis  v.  Niagara  F.  Ins.  Co.   117  Mich.  476,  76  N.  W.   155, 
holding  acceptance  of  policy  precludes  recovery  under  prior  oral  agreement  as  to 
form  of  policy. 
Assessment   of   policy   holders   in    mutual    fire    insurance   company. 

Cited  in  Commonwealth  Mut.  F.  Ins.  Co.  v.  Swift,  174  Mass.  229,  54  N.  E.  1097, 
holding  policy  holders  in  mutual   fire  insurance  company  liable  for  assessment 
levied  upon  them. 
Delivery   of   policy    of    insurance. 

Cited  in  Neff  v.  Metropolitan  L.  Ins.  Co.  39  Ind.  App.  260,  73  N.  E.  1041,  on 
the  placing  of  a  policy  of  insurance  in  the  mails  as  constituting  a  constructive 
delivery  from  such  time;  Robinson  v.  United  States  Benev.  Soc.  132  Mich.  700, 
102  Am.  St.  Rep.  436,  94  N.  W.  211,  on  when  the  delivery  of  a  policy  to  local 
agent  of  insurer  amounts  to  a  delivery  to  the  insured. 

Cited  in  notes    (52  Am.  St.  Rep.  554;   138  Am.  St.  Rep.  60)   on  delivery  and 
acceptance  of  insurance  policies. 
Waiver    of    conditions    by    receipt    of    policy. 

Cited  in  Employer's  Liability  Assur.  Corp.  v.  Grand  Rapids  Bridge  Co.  139 
Mich.  356,  102  N.  W.  975,  holding  an  insured  by  receiving  a  policy  and  filing  it 
away  without  reading  it  did  not  waive  the  right  to  insist  that  the  application 
was  a  part  of  the  contract. 

Cited  in  note   (52  Am.  St.  Rep.  554,  556)    on  waiver  of  conditions  of  mutual 
or  membership  life  or  accident  insurance  policy. 
Judicial    notice    of    railroad    business. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Heineman,  46  Ind.  App.  392,  90 
N.  E.  899.  holding  that  courts  take  judicial  notice  of  manner  in  which  ordinary 
railroad  business  is  conducted. 

26  L.  R.  A.  175,  BRADY  v.  DETROIT  STEEL  &  SPRING  CO.  102  Mich,.  277,  60 

N.  W.  687. 
Liability  for  negligence  in  escape  of  oil  or  g;as. 

Cited  in  footnote  to  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  which  denies  lia- 
bility of  lessor  of  lot  for  production  of  oil  and  gas  therefrom,  for  injury  to  adjoin- 
ing owner's  property  through  escape  of  oil  by  lessee's  negligence. 

Cited  in  notes    (29  L.R.A.  359)    on  liability  for  negligence  in  escape  and  ex- 
plosion of  gas;    (15  L.R.A. (N.S.)   536)   on  liability  for  escape  of  dangerous  sub- 
stance stored  on  premises;    (15  L.R.A. (N.S.)   958)   on  liability  for  turning  steam 
or  dangerous  gases  into  sewer. 
Nuisance. 

Cited  in  Detroit  Realty  Co.  v.  Barnett  (Detroit  Realty  Co.  v.  Oppenheim)  156 
Mich.  389,  21  L.R.A. (N.S.)  588,  120  N.  W.  804,  holding  equity  might  properly 
enjoin  the  maintenance  of  a  saloon  as  a  nuisance  where  adjoining  owners  suffer 
special  damage  by  reason  of  its  existence  and  manner  of  use. 

Cited  in  note  (25  Eng.  Rul.  Cas.  84)  on  liability  for  wilfully  and  intention- 
ally harming  another  in  exercise  of  a  legal  right. 
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26  L.  R.  A.  177,  ENGLEBERT  v.  PRITCHETT,  40  Xeb.  195,  42  Am.  St.  Rep.  665, 
58  N.  W.  852. 

Action  to  foreclose  mortgage  executed  by  remote  grantee  of  infant  in  Troxell 
v.  Stevens,  57  Neb.  332,  77  N.  W.  781. 
What   are   neceasarlea. 

Cited  in  Crafts  v.  Carr,  24  R.  I.  403,  60  L.  R.  A.  131,  96  Am.  St.  Rep.  721,  53 
Atl.  275,  holding  that  services  of  attorney  rendered  in  prosecuting,  for  infant, 
action  to  recover  damages  for  assault  are  necessaries;  Cobbey  v.  Buchanan,  48 
Neb.  397,  67  N.  W.  176,  holding  question  as  to  what  are  necessaries  a  mixed  ques- 
tion of  law  and  fact  to  be  determined  from  particular  facts  in  each  case;  Crafts 
v.  Carr,  24  R.  I.  403,  60  L.R.A.  128,  96  Am.  St.  Rep.  721,  53  Atl.  275,  holding  an 
infant  is  impliedly  liable  for  the  counsel  fees  in  an  action  brought  in  her  behalf 
for  an  alleged  indecent  assault. 
Return  of  consideration. 

Approved  in  American  Freehold  Land  &  Mortg.  Co.  v.  Dykes,  111  Ala.  187, 
56  Am.  St.  Rep.  38,  18  So.  292,  holding  infant  may  avoid  his  contract  without 
returning  consideration  received,  if  he  has  wasted  or  consumed  it:  Sanger  v.  Hib- 
bard,  2  Ind.  Terr.  550,  53  S.  W.  330,  and  Lane  v.  Dayton  Coal  &  I.  Co.  101  Tenn. 
585,  48  S.  W.  1094,  holding  that  on  disaffirmance  of  contract  minor  must  return 
consideration  if  in  his  possession;  Rea  v.  Bishop,  41  Neb.  205,  59  N.  W.  555.  hold- 
ing executed  contract  of  insane  person  may  be  rescinded  without  returning  consid- 
eration received,  when  return  is  impossible;  Rowe  v.  Griffiths,  57  Neb.  496,  78  N. 
W.  20,  holding  minors  may  maintain  action  to  recover  property  sold  on  foreclos- 
ure, although  their  guardian  received  and  expended  surplus  money  for  their  bene- 
fit. 

Cited  in  Lake  v.  Perry,  95  Miss.  567,  49  So.  569,  holding  that  contracts  of  in- 
fant may  be  disaffirmed  without  returning  consideration  received  and  squandered; 
Owen  v.  Smith,  89  Neb.  498,  131  N.  W.  914,  holding  that  conditional  vendor  of 
piano  cannot  recover  it  from  infant,  on  his  disaffirmance  of  contract,  without  re- 
turning partial  payments;  Michael  v.  Bacon,  5  Ga.  App.  331,  63  S.  E.  228,  hold- 
ing a  guardian  may  maintain  an  action  for  the  recovery  of  property  sold  by  a 
minor  without  offering  to  return  the  consideration  although  the  minor  does  not 
want  the  contract  rescinded;  Muskogee  Development  Co.  v.  Green,  22  Okla. 
•243.  97  Pac.  619,  on  it  being  necessary  that  an  infant  on  the  disaffinnauce  of  a 
contract  make  a  tender  of  the  benefits  received. 

Cited  in  footnotes  to  Johnson  v.  Northwestern  Mut.  L.  Ins.  Co.  26  L.  R.  A.  187, 
which  holds  infants  required  to  restore  benefits  of  fair  contract  before  disaffirm- 
ing; Bullock  v.  Sprowls,  47  L.  R.  A.  327,  which  holds  restoration  of  consideration 
unnecessary  on  infant's  disaffirmance  of  deed  after  dissipating  consideration ; 
Drude  v.  Curtis,  62  L.  R.  A.  755,  which  denies  right  of  infant  avoiding  contract 
of  purchase  of  property  from  other  infant  to  maintain  trover  for  purchase  price 
against  latter,  who  has  spent  same. 

Cited  in  note   (42  L.  ed.  U.  S.  327  J   on  right  of  infants  to  disaffirm  contract 
without  restoring  consideration. 
Compenaatlon   of   guardian   ad   lltem. 

Approved  in  Shelby  v.  Meikle,  62  Neb.  13,  86  N.  W.  939,  holding  order  dis- 
missing appeal  from  county  court  in  will  contest  does  not  deprive  court  of  jurisdic- 
tion to  allow  fee  to  guardian  ad  litem  for  his  services. 

Cited  in  Troxell  v.  Johnson,  52  Neb.  50,  71  N.  W.  968.  as  holding  infant's  deed 
to  guardian  ad  litem  in  consideration  of  services  voidable. 

Distinguished  in  Bailey  v.  Garrison.  68  Neb.  782.  94  N.  W.  990.  holding  where 
•erviees  as  guardian  ad  litem  were  rendered  in  the  same  court  as  that  in  which 
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the  general  guardian's  accounts  were  adjusted  the  fees  of  the  guardian  ad  litem 
may  be  included  in  the  total  allowance  of  attorney's  fees  for  the  entire  service. 
Avoidance  of  infant'*  contracts. 

Cited  in  Krbel  v.  Krbel,  84  Neb.  166,  120  N.  W.  935,  holding  disaffirmanw 
necessary  to  relieve  an  infant  from  liability  on  his  contract  after  reaching  his 
majority;  Gonackey  v.  General  Acci.  F.  &  Life  Assur.  Corp.  6  Ga.  App.  383,  6,1 
IS.  E.  53,  on  an  infant  as  having  a  right  to  avoid  contracts  relating  to  personalty 
during  his  minority. 
Incapacity  to  contract. 

Cited  in  T.  G.  Northwall  Co.  v.  Osgood,  80  Neb.  768,  115  N.  W.  308,  holding  a 
purchaser  of  a  note  before  maturity  signed  by  a  married  woman  cannot  as 
against  the  defense  of  coverture  invoke  the  rule  of  innocent  purchaser  by  show- 
ing want  of  notice  or  knowledge  of  the  coverture. 

Cited  in  notes  (96  Am.  St.  Rep.  731,  732)  on  infant's  liability  for  attorneys' 
fees;  (6  Eng.  Rul.  Cas.  54)  on  validity  of  contract  by  infant. 

26  L.  R.  A.  187,  JOHNSON  v.  NORTHWESTERN  MUT.  L.  INS.  CO.  56  Minn. 

365,  45  Am.  St.  Rep.  473,  57  N.  W.  934,  59  N.  W.  992. 
Insurance    of    minor. 

Approved  in  Metropolitan  L.  Ins.  Co.  v.  Bowser,  20  Ind.  App.  563,  50  N.  E.  86. 
holding  company's  liability  to  return  premiums  paid  depends  upon  whether,  un- 
der contract,  risk  is  run  by  insurer  in  favor  of  insured. 

Cited  in  Link  v.  New  York  L.  Ins.  Co.  107  Minn.  34,  119  N.  W.  488,  holding 
that  infant  cannot  recover  amount  of  premiums  paid  during  infancy,  where  con 
tract  is  fair  and  benefits  are  such  that  they  cannot  be  restored. 

Cited  in  note   (57  L.R.A.  496,  504,  505,  506)  on  insurance  on  life  of  minor. 
Restoration    of   consideration. 

Approved  in  United  States  Invest.  Corp.  v.  Ulrickson,  84  Minn.  20,  87  Am.  St. 
Rep.  326,  86  N.  W.  613,  holding  minor  misrepresenting  his  age  at  time  of  execut- 
ing mortgage  to  pay  off  encumbrances  cannot  disaffirm  contract  and  retain  land. 

Cited  in  Braucht  r.  Graves-May  Co.  92  Minn.  120,  99  N.  W.  417,  holding  where 
the  minor  has  parted  with  what  he  received  under  an  executed  personal  contract, 
or  the  benefits  received  are  of  such  a  nature  that  he  cannot  restore  them,  he 
may  rescind  and  recover  what  he  parted  with  under  the  contract,  unless  contract 
was  a  fair,  reasonable  and  provident  one. 

Cited  in  footnote  to  Bullock  v.  Sprowls,  47  L.  R.  A.  327,  which  holds  restoration 
of  consideration  unnecessary  on  infant's  disaffirmance  of  deed  after  dissipating 
consideration. 
Harden    of    proof. 

Approved  in  Alt  v.  Graff,  65  Minn.  195,  68  N.  W.  9,  holding  where  party  seeks 
to  avoid  mortgage  executed  by  him  during  minority,  mortgagee  must  show  con 
tract  was  fair,  reasonable,  and  free  from  fraud;  Svanburg  v.  Fosseen,  75  Minn. 
365,  43  L.  R.  A.  433,  74  Am.  St.  Rep.  490,  78  N.  W.  4,  holding  that  every  pre- 
sumption is  against  adult,  as  though  he  bore  to  infant  the  relation  of  guardian 
to  ward. 
Diaaffirmance  for  fraud  «r  nndne  influence. 

Approved  in  O'Rourke  v.  Hall,  38  App.  Div.  538,  56  N.  Y.  Supp.  471,  holding 
unaffirmed  deed  of  infant,  executed  to  father  for  nominal  consideration  and  with- 
out regard  for  former's  welfare,  null  and  void. 

Cited  in  Kochendorfer  v.  McKercher,  118  Minn.  537,  133  N.  W.  1133,  holding 
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tliat  question  was  for  jury  in  action  for  balance  of  infant's  wages,  where  payment 

was  alleged  based  on  series  of  trades  with  infant. 

Infancy   as   defense   to   executory   contract.  , 

Approved  in  Nichols  &  S.  Co.  v.  Snyder,  78  Minn.  503,  81  N.  W.  516,  holding  in- 
fancy a  good  defense  to  executory  contract  not  affirmed  after  becoming  of  age. 

26  L.  R.  A.  192,  -LITTLE  ROCK  &  M.  R.  CO.  v.  ST.  LOUIS  &  S.  W.  R.  CO.  4 

Inters.  Com.  Rep.  854,  11  C.  C.  A.  417,  27  U.  S.  App.  280,  63  Fed.  775. 
Prepayment    of    charges    by    connecting    carrier. 

Approved  in  Southern  Indiana  Exp.  Co.  v.  United  States  Exp.  Co.  88  Fed.  662, 
holding  carrier   not  required   to  continue  transportation   for   connecting  carrier 
without  prepayment  of  charges,  because  it  extends  credit  to  others. 
Equal  rights  of  rival  companies. 

Approved  in  St.  Louis  Drayage  Co.  v.  Louisville  &  N.  R,  Co.  5  Inter.  Com.  Rep. 
141,  65  Fed.  39,  holding  railroad  company  may  make  exclusive  contract  with 
connecting  carrier  for  forwarding  freight;  Prescott  &  A.  C.  R.  Co.  v.  Atchison,  T. 
&  S.  F.  R.  Co.  73  Fed.  438,  holding  exclusive  interchange  of  freight  and  passen- 
gers between  carriers  not  unlawful  restraint  of  trade;  People  ex  rel.  Cairo  Teleph. 
Co.  v.  Western  U.  Teleg.  Co.  166  111.  22,  36  L.  R.  A.  640,  46  N.  E.  731,  holding 
telegraph  company  will  not  be  compelled  to  permit  telephone  company  to  put 
telephone  in  its  office  for  transmitting  messages,  although  it  has  allowed  another 
company  that  privilege;  West  Coast  Naval  Stores  Co.  v.  Louisville  &  N.  R.  Co. 
57  C.  C.  A.  677,  121  Fed.  651,  holding  carrier  erecting  wharf  as  terminal  is  with- 
out right  to  discriminate  against  shippers  and  competing  vessels  in  its  use. 

Cited  in  Vaught  v.  East  Tennessee  Teleph.  Co.  123  Tenn.  324,  31  L.R.A.(N.S.) 
317,  130  S.  W.  1050,  Ann.  Cas.  1912  C,  132,  holding  that  exacting  payment  of 
rentals  in  advance  from  some  patrons  is  not  discrimination  subjecting  telephone 
company  to  penalty;  Gamble-Robinson  Commission  Co.  v.  Chicago  &  N.  W.  R. 
Co.  21  L.R.A.(N.S.)  982,  94  C.  C.  A.  217,  168  Fed.  164,  16  Ann.  Cas.  613,  hold- 
ing the  exaction  by  an  interstate  carrier  of  prepayment  of  freight  charges  from 
a  shipper  after  due  notice  does  not  constitute  an  undue  advantage  or  prejudice; 
Brown  &  B.  Coal  Co.  v.  Grand  Trunk  R.  System,  159  Mich.  569,  29  L.R.A.(N.S.) 
842,  124  N.  W.  528,  holding  the  refusal  of  a  carrier  to  extend  credit  to  a  shipper 
with  which  it  had  had  previous  difficulty  does  not  constitute  an  unlawful  dis- 
crimination; Louisville  &  N.  R.  Co.  v.  West  Coast  Naval  Stores  Co.  198  U.  S. 
497,  49  L.  ed.  1141,  25  Sup.  Ct.  Rep.  745,  holding  a  railroad  company  might  prop- 
erly grant  to  one  connecting  carrier  the  exclusive  privilege  of  loading  and  unload- 
ing at  its  wharf. 

Cited  in  note   (12  L.R.A.  (N.S.)   513)   on  right  of  carrier  to  discriminate  with 
respect  to  special  or  unusual  service. 
Compelling    issue    of    bill    of    lading. 

Approved  in  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  112  Fed.  828, 
holding  court  will  not  compel  carrier  to  issue  bills  of  lading  to  points  on  connect- 
ing lines,  when  carrier  does  not  deem  it  proper  or  just  to  itself  to  do  so. 

Cited   in  United  States  v.  Union  P.   R.  Co.   188  Fed.   113,   to  the   point  that 
statute  does  not  empower  courts  or  interstate  commerce  commission  to  compel 
carriers  to  make  contracts  for  through  billing  of  freight. 
FlxiBgr   rate    for   carrier. 

Approved  in  Southern  P.  Co.  v.  Colorado  Fuel  &  Iron  Co.  42  C.  C.  A.  19,  101 
Fed.  786,  holding  court  of  equity  cannot  fix  maximum  freight  rate  in  advance  and 
enjoin  violation  of  it. 
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Cited  in  footnote  to  Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co.  40  L.  R.  A.  389, 
which  sustains  power  of  commission  to  make  joint  rates  for  through  shipments 
over  connecting  failroads. 
Carrier's  right   to   designate   route. 

Approved  in  Post  v.  Southern  R.  Co.  103  Tenn.  207,  55  L.  R.  A.  488,  52  S.  W. 
301,  holding  carrier  has  right  to  designate  route  of  through  shipments  at  through 
rates,  and  not  shipper. 
Transfer   of   shipment*. 

Approved  in  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  192  U.  S.  571, 
48  L.  ed.  570,  24  Sup.  Ct.  Rep.  339,  holding  railway  maintaining  live  stock  depot 
not  required  to  receive  cattle  billed  to  similar  depot  at  same  point  on  another 
line  and  transfer  cattle  to  latter  at  point  of  connection. 
Compelling?   grant   of   use   of    tracks. 

Cited  in  Home  Teleph.  Co.  v.  Granby  &  N.  Teleph.  Co.  147  Mo.  App.  239,  126 
S.  W.  773,  to  the  point  that  under  interstate  commerce  law  carrier  cannot  be  re- 
quired to  give  use  of  its  tracks  to  another  carrier;  Com.  ex  rel.  Norton  Bd.  of 
Trade  v.  Norfolk  &  W.  R.  Co.  Ill  Va.  68,  68  S.  E.  351,  holding  that  under  section 
1294c(4)  of  code  state  corporation  commission  is  prohibited  from  requiring  one 
railroad  to  grant  use  of  tracks  to  another  company. 

26  L.  R.  A.  197,  LEE  v.  McLAUGHLIN,  86  Me.  410,  30  Atl.  65. 
Landlord's  liability  for  condition  of  leased  premises. 

Approved  in  Texas  Loan  Agency  v.  Fleming,  18  Tex.  Civ.  App.  673,  46  S.  W.  63, 
holding  owner  liable  for  death  of  person  due  to  dangerous  condition  of  premises, 
existing  when  house  was  rented. 

Cited  in  footnotes  to  Gleason  v.  Boehm,  32  L.  R.  A.  645,  which  holds  landlord 
not  required  to  furnish  light  at  night  in  common  halls  and  stairways  of  rented 
building;  Whitmore  v.  Orono  Pulp  &  Paper  Co.  40  L.R.A.  377,  which  denies 
lessor's  liability  to  lessee's  employee  for  explosion  of  digester  in  pulp  mill  operated 
by  lessee;  West  Chicago  Masonic  Asso.  v.  Cohn,  55  L.  R.  A.  235,  which  denies 
landlord's  liability  for  injury  by  defective  condition  of  coal  hole  in  sidewalk; 
Gardner  v.  Rhodes,  57  L.  R.  A.  749,  which  denies  landlord's  liability  for  fall  on 
ice  which  tenant  permits  to  accumulate  on  sidewalk ;  Louisville  &  N.  Terminal 
Co.  v.  Jacobs,  61  L.  R.  A.  188,  which  holds  construction  of  roundhouse  for  housing 
engines  not  render  owner  liable  for  nuisance  created  by  tenant's  improper  manner 
of  using;  Barrett  v.  Lake  Ontario  Beach  Improv.  Co.  61  L.  R.  A.  829,  which  sus- 
tains owner's  liability  for  insufficiency  of  railing  of  leased  toboggan  slide;  Langen- 
baugh  v.  Anderson,  62  L.  R.  A.  948,  which  denies  liability  of  lessor  of  lot  for  pro- 
duction of  oil  or  gas  therefrom,  for  injury  to  adjoining  owner's  property  through 
escape  of  oil  by  lessee's  negligence;  Wixon  v.  Bruce,  68  L.R.A.  248,  which  sus- 
tains liability  of  tenants  of  lower  floor  of  building  for  injuries  to  travelers  due 
to  formation  of  ice  on  sidewalk  from  conductor  pipes.  ii:*h< 

(  ited  in  notes  (34  L.R.A.  616)  on  landlord's  liability  for  injuries  to  tenant's 
guests  and  servants  from  defects  in  premises:  (32  L.R.A. (N.S.)  890)  on  connec- 
tion with  or  participation  in  nuisance  essential  to  responsibility:  (92  Am.  St. 
Rep.  503,  539)  on  liability  to  third  persons  of  lessors  of  real  or  personal  prop 
erty. 
Injury  from  falling-  objects. 

Approved  in  Atwill  v.  Blatz,  118  Wis.  228,  95  N.  W.  99,  holding  landlord  not 
liable  to  traveler  injured  by  snow  and  ice  falling  from  roof  of  building  occupied 
by  tenant. 
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Cited  in  footnotes  to  Dettmering  v.  English,  48  L.  R.  A.  106,  which  holds  per- 
son constructing  wall  liable  for  failure  to  use  due  care  to  prevent  its  fall;  Davis 
v.  Niagara  Falls  Tower  Co.  57  L.  R.  A.  545,  which  sustains  right  to  injunction 
against  maintaining  structure  so  that  ice  forming  on  it  falls  on  adjoining  prop- 
erty. 

Cited   in   notes    (34  L.R.A.   558)    on   individual   liability  for   falling   walls   or 
buildings;    (24  L.R.A. (N.S.)    141)   on  liability  for  injury  from  falling  of  object 
suspended  over  street. 
Owner's  liability  for  injnry  caused  by  independent  contractor. 

Approved  in  Leavitt  v.  Bangor  &  A.  R.  Co.  89  Me.  518,  36  L.  R.  A.  384,  36- 
Atl.  998,  holding  railroad  company  not  liable  for  damages  by  fire  communicated 
from  cooking  car  of  independent  contractor  cutting  wood  for  it. 
Liability  of  purchaser  of  railroad   for  injnry   dne  to   defective   construc- 
tion. 

Cited  in  footnote  to  Schaefer  v.  Fond  du  Lac,  41  L.  R.  A.  287,  which  holds 
purchaser  of  street  railway   liable  for  injury  to  traveler  from  defect  in  street, 
due  to  mode  of  its  construction. 
What    constitutes    nuisance. 

Cited  in  note  (17  L.R.A.  (N.S.)  1029)  on  stable  for  horses  as  nuisance. 

26  L.  R.  A.  203,  HYSONG  v.  SCHOOL  DISTRICT,  164  Pa,  629,  44  Am.   St. 

Rep.   632,  30  Atl.  482. 
Use  of  schoolhonse  for  religious  or  lycenm  purpose*. 

Approved  in  Bender  v.  Streabich,  182  Pa.  253,  40  W.  N.  C.  489,  37  Atl.  853, 
and  Spring  v.  Harmar  Twp.  31  Pittsb.  L.  J.  N.  S.  194,  holding  school  directors 
without  authority  to  permit  use  of  schoolhouse  for  sectarian  or  religious  meet- 
ing; Bender  v.  Streabich,  13  Lane.  L.  Rev.  179,  17  Pa.  Co.  Ct.  612,  Holding  school 
directors  without  power  to  permit  use  of  schoolhouse  for  religious  or  lyceum 
purposes. 

Cited  in  notes  (31  L.R.A.  (N.S.)   592,  594)   on  use  of  school  property  for  other 
than  school  purposes;   (105  Am.  St.  Rep.  155)  on  religious  and  sectarian  teaching 
in  public  schools. 
Mandamus    to    control    discretion    of    county    superintendent. 

Approved  in  Kell  v.  Rudy,   1   Pa.  Super.  Ct.  516,  38  W.  N.  C.   170,  holding 
court  will  not  by  mandamus  control  discretion  of  county  superintendent  as  to 
granting  teacher's  certificate. 
Reading:   extracts   from    Bible. 

Cited  in  People  ex  rel.  Ring  v.  Board  of  Education,  245  111.  351,  29  L.R.A. 
(N.S.)  448,  92  N.  E.  251,  19  Ann.  Cas.  220,  holding  that  reading  from  Bible,  re- 
peating Lord's  prayer  and  singing  hymns  violates  constitution. 

Cited  in  footnote  to  Pfeiffer  v.  Board  of  Education,  42  L.  R.  A.  536,  which 
sustains  use,  as  supplemental  reading  book,  of  extracts  from  Bible  consisting 
mostly  of  moral  precepts. 

Employment    of    members    of    a    sectarian    order    as    teachers    in    public 
schools. 

Cited  in  Com.  v.  Herr,  229  Pa.  138,  78  Atl.  68,  Ann.  Cas.  1912  A,  422,  11  Del. 
Co.  Rep.  18,  holding  that  statute  prohibiting  wearing  of  religious  garb  by  teach- 
ers in  public  schools  is  constitutional;  Rogers  v.  School  Dist.  No.  2,  1  N.  B.  Eq. 
295,  holding  it  no  violation  of  the  school  act  against  sectarian  education  in 
the  public  schools  to  employ  as  teachers  sisters  of  a  religous  order  of  the  Roman 
Catholic  church  who  wore  the  garb  of  their  order  while  so  doing:  Com.  v.  Herr.. 
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35  Pa.  Co.  Ct.  357,  25  Lane.  L.  Rev.  353,  39  Pa.  Super.  Ct.  461,  holding  an  act  to 
prevent  the  wearing  of  a  religious  dress  by  a  public  school  teacher  is  unconstitu- 
tional as  amounting  to  religious  discrimination. 

C'ited  in  note  (7  L.R.A. (N.S.)  403)  on  validity  of  rule  forbidding  religious 
garb  in  school. 

Disapproved  in  O'Connor  v.  Hendrick,  184  N.  Y.  429,  7  L.R.A. (N.S.)  406,  77 
X.  E.  612,  6  Ann.  Cas.  432,  holding  a  regulation  prohibiting  the  wearing  by 
teachers  in  the  public  schools  of  distinctly  religious  garb  is  reasonable  on  the 
ground  that  the  wearing  of  such  garb  is  sectarian. 

26  L.  R,  A.  213,  BUTTS  v.  ARMOR,  164  Pa.  73,  30  Atl.  357. 
Majority  of  court. 

Approved  in  Re  Huntingdon  County  Line,  8  Pa.  Super.  Ct.  391,  holding  order 
made  by  majority  of  court,  consisting  of  president  and  two  associates,  must  be 
regarded  as  action  of  court. 

Cited  in  Morrow  v.  Tunkhannock  Ice  Co.  9  North.  Co.  Rep.  259,  holding  that 
associate  lay  judges  of  court  of  common  pleas  had  no  authority  to  make  order 
for  reargument  in  vacation ;  Com.  v.  Murphy,  45  Pa.  Super.  Ct.  192,  to  the 
point  that  one  of  three  judges  of  court,  when  sitting  alone,  cannot  substitute 
his  discretion  in  matter  of  sentence  for  that  of  full  court  after  conference. 
Right  to  dissent. 

Cited  in  footnote  to  State  ex  rel.  Hezel  v.  Bland,  43  L.  R.  A.  845,  as  to  when 
judge  sits  in  case  so  as  to  be  entitled  to  dissent  from  decision  of  majority. 
Reservation   of  case  after  verdict. 

Approved  in  Barge  v.  Haslam,  65  Neb.  658,  91  N.  W.  528,  holding  case  can- 
not be  reserved  after  verdict  upon  general  question  whether,  under  the  evidence, 
plaintiff  is  entitled  to  recover. 
•Judgement   notwithstanding1   verdict. 

Cited  in  Confer  v.  Pennsylvania  R.  Co.  209  £a.  429,  58  Atl.  811,  holding  where 
the  jury  answer  a  specific  question  submitted  to  them  in  favor  of  the  plaintiff  it 
is  error  for  the  trial  court  to  enter  judgment  for  defendant  on  the  ground  that 
the  evidence  was  insufficient  to  support  the  finding;  Murphey  v.  Philadelphia 
Rapid  Transit  Co.  30  Pa.  Super.  Ct.  90;  Dalmas  v.  Kemble,  215  Pa.  412,  64  Atl. 
559, — on  the  right  of  the  trial  court  to  enter  judgment  notwithstanding  the 
verdict. 

26  L.  R.  A.  218,  IRWIN  v.  McKECHNIE,  58  Minn.  145,  49  Am.  St.  Rep.  495, 

59   N.   W.   987. 
Garnishment    of    receiver. 

Cited  in  Bardon  v.  McCall,  108  Wis.  186,  84  N.  W.  168,  raising,  but  not 
deciding,  question  whether  receivers  appointed  by  Federal  court  are  subject  to 
garnishment. 

Cited  in  note  (26  L.  R.  A.  218)   on  garnishment  of  money  due  from  receiver. 

Distinguished  and  denied   in   Central  Trust   Co.   v.   Chattanooga,   B.   &   C.   R. 
Co.   68    Fed.   687,   holding   receivers   of   railway   company   appointed   by    Federal 
court  not  subject  to  garnishment  therein. 
Suit    against    assignee    in    insolvency. 

Approved  in  Church  v.  St.  Paul  Title  Ins.  &  T.  Co.  58  Minn.  473,  59  N.  W. 
1103,  holding  assignee  in  insolvency  may  be  sued  for  indebtedness  incurred  by 
him  in  any  court  having  jurisdiction  of  the  amount. 

Distinguished  in  Cross  v.  Brown,  19  R.  I.  246,  33  Atl.   147,  holding  assignees 
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in  insolvency  not  chargeable  as  garnishees,  when  neither  liable  to  principal  de- 
fendant not  having  personalty  belonging  to  him. 
Recognition  and   status   of  receivers   of   Federal    courts. 

Cited  in  Davis  Coal  &  Coke  Co.  v.  Hess,  30  Pa.  Super.  Ct.  196,  holding  the 
possession  of  a  receiver  appointed  by  the  Federal  court  will  not  be  disturbed, 
notwithstanding  right  given  to  reduce  a  judgment  obtained  in  the  state  court  to 
possession. 
Enforcement    of   claims   against    receivers. 

Cited  in  notes  (71  Am.  St.  Rep.  356)  on  relation  of  receivers  to  pre-existing 
liens  and  remedies  for  their  enforcements;  (74  Am.  St.  Rep.  290,  298,  299) 
on  action  without  leave  of  court  against  receiver  or  person  for  whom  he  is 
appointed;  (94  Am.  St.  Rep.  56)  on  effect  of  judgments  against  receivers. 

26  L.  R.  A.  220,  BALTIMORE  &  O.  R.   CO.  v.   BARGER,  80  Md.  23,  45  Am. 

St.  Rep.   319,  30  Atl.  560. 
Master's    liability    for    servant's    misconduct. 

Cited  in  Rosenkovitz  v.  United  R.  &  Electric  Co.  108  Md.  313,  70  Atl.  !()•>, 
on  railroad  company  as  being  liable  for  an  assault  and  eviction  of  a  passenger 
by  the  conductor. 

Cited  in  footnote  to  McDermott  v.  American  Brewing  Co.  52  L.  R.  A.  684. 
which  denies  master's  liability  for  assault  by  servant  to  protect  his  own  in- 
terest. 

Cited  in  notes  (4  L.R.A.  (N.S.)  505)  on  liability  for  malicious  act  of  servant 
when  master  owes  special  duty  to  party  injured;  (40  L.R.A. (N.S.)  1075,  1070. 
1082,  1083)  on  liability  of  carrier  for  wilful  torts  of  servants  to  passengers. 

Distinguished  in  Baltimore  Consol.  R.  Co.  v.  Pierce,  89  Md.  501,  45  L.  R.  A.  52!). 

43  Atl.  940.  holding  mere  fact  that  servant's  act  is  unlawful  or  wanton  does  noi 
show  that  he  is  no  longer  in  master's  employment  so  as  to  relieve  latter  from 
liability. 

—  Assault    on    passenger. 

Cited  in  Tall  v.   Baltimore  Steam  Packet  Co.  90  Md.   254,  47  L.  R.   A.  122. 

44  Atl.    1007,    holding    carrier    liable    for    assault    on    passenger    only    when    in- 
jury  might   have   been   anticipated   and   prevented   by   its    servants;    United   R. 
&  Electric  Co.  v.  State,  93  Md.  622,  54  L.  R.  A.  943,  86  Am.   St.  Rep.  453,  49 
Atl.   923,   holding  carrier   liable   for   injury  to   passenger   by   turbulent   drunken 
man  whom  employees  failed  to  remove;  Birmingham  R.  &  Electric  Co.  v.  Baird, 
130  Ala.  352,  54  L.  R.  A.  756,  footnote  p.  752,  89  Am.  St.  Rep.  43,  30  So.  456. 
holding   company   liable   where    conductor   assaulted   passenger   who    pulled    bell 
rope  after  being  carried  past  his  destination ;  Layne  v.  Chesapeake  &  O.  R.  Co.  6(5 
W.  Va.  620,  67  S.  E.  1103,  holding  that  provocation  on  part  of  passenger  does 
not  bar   recovery   for   injury   where  more   force   is   exercised   than   necessary   to 
repel    assault    or   prevent   other   injury;    Jackson   v.   Old    Colony   Street   R.   Co. 
206  Mass.  486,  30  L.R.A. (N.S.)    1049,  92  N.  E.  725,  19  Ann.  Cas.  615,  holding 
that  offensive  language  addressed  by  passenger  to  conductor  is  no  justification 
for  assault  that  will  relieve  carrier  from  liability;  Mason  v.  Nashville,  C.  &  St. 
L.   R.  Co.   135  Ga.  758,  33  L.R.A.(N.S.)    290,   70   S.   E.   225,   holding  that  rail- 
road was  not  liable  for  assault  on  passenger  where  conduct  of  passenger  justified 
assault. 

Cited  in  footnotes  to  West  Memphis  Packet  Co.  v.  White,  38  L.  R.  A.  427. 
which  holds  carrier  liable  for  injury  to  passenger  on  excursion  boat  by  care- 
less discharge  of  gun  by  other  passenger;  St.  Louis  S.  W.  R.  Co.  v.  Jones.  39 
L.  R.  A.  784,  which  holds  carrier  liable  for  conductor's  unreasonably  beating  pas- 
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senger  slapping  his  face;  Savannah,  F.  &  W.  R.  Co.  v.  Quo,  40  L.  R.  A.  483, 
which  holds  carrier  liable  for  baggage  master's  assault  with  intent  to  rape 
passenger;  Haver  y.  Central  R.  Co.  43  L.  R,  A.  84,  which  holds  carrier  liable 
lor  malicious  assault  by  employee  on  passenger;  Kohner  v.  Capital  Traction  Co. 
02  L.  R.  A.  875,  which  requires  carrier,  when  peaceable  passenger  on  street 
car  is  unlawfully  assaulted  by  conductor,  to  show  that  there  was  no  negli- 
gence on  its  part. 

Cited  in  note   (33  L.R.A.  (N.S.)   281)    on  abusive  language  as  justification  for 
assault  on  passenger  by  train  employee. 
-—  Insult    to     passenger. 

Cited  in  footnotes  to  Lucy  v.  Chicago  G.  W.  R.  Co.  31  L.  R.  A.  551,  which 
holds  carrier  liable  for  abuse  and  insult  to  passenger  by  drunken  fellow  pas- 
senger, without  conductor's  interference;  Knoxville  Traction  Co.  v.  Lane,  46  L. 
R.  A.  549,  which  sustains  liability  for  insulting  language  by  employee  to  woman 
on  street  car. 
Illegal  arrest  of  passenger. 

Cited  in  footnote  to  Atchison,  f.  &  S.  F.  R.  Co.  v.  Henry,  29  L.  R.  A.  465, 
which  holds  carrier  liable  for  illegal  arrest  of  passenger  without  warrant,  caused 
by  conductor. 
Mitigation    of    punitive    damages. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  Batchler,  32  Tex.  Civ.  App.  17,  73  S.  W. 
981,  holding  that  an  assault  was  provoked  by  the  abusive  language  of  the 
plaintiff  might  be  shown  in  mitigation  of  damages  in  an  action  for  damages 
because  of  the  assault. 

Cited  in  footnote  to  Mahoning  Valley  R.  Co.  v.  De  Pascale,  65  L.R.A.  860, 
which  holds  that  words  of  provocation  may  be  considered  in  mitigation  of  puni- 
tive, but  not  of  compensatory  damages. 

Distinguished  in  Gambrill  v.  Schooley,  95  Md.  286,  63  L.  R.  A.  447,  52  Atl. 
500,  holding  speaking  of  slanderous  words  by  plaintiff,  but  of  which  defend- 
ant was  ignorant  when  he  spoke  the  words  complained  of,  not  basis  for  miti- 
gation of  punitive  damages;  Mahoning  Valley  R.  Co.  v.  De  Pascale,  70  Ohio 
St.  186,  65  L.R.A.  863,  71  N.  E.  633,  1  Ann.  Cas.  896,  holding  words  of  provoca- 
tion cannot  be  considered  in  mitigation  of  compensatory  damages  in  an  action 
for  damages  for  an  unlawful  eviction  from  a  street  car. 
Propriety  of  instruction. 

Approved   in   Thillman   v.   Neal,   88   Md.    531.    42    Atl.    242,   holding  that   in- 
struction, "if  jury  find  defendant  assaulted  plaintiff,"  does  not  leave  them  to  de 
t  ermine  what  constitutes  an  assault. 
Aggravation,    of    damages. 

Cited  in  Stockham  v.  Malcolm,  111  Md.  620,  74  Atl.  569.  holding  in  an  action 
for  damages  for  an  assault  and  battery  evidence  of  defendant's  pecuniary  con- 
dition is  inadmissible  where  punitive  damages  not  in  issue. 
Exemplary    damages    against    corporations. 

Cited  in  Thomas  v.  Wheeling  Electrical  Co.  54  W.  Va.  404,  46  S.  E.*217,  on 
the  liability  of  corporations  for  punitive  damages;  Baltimore  &  O.  R.  Co.  v. 
Strube.  Ill  Md.  129,  73  Atl.  697,  holding  in  an  action  against  a  railroad  com- 
pany for  an  assault  by  an  employee  where  there  is  evidence  of  provocation  on 
the  part  of  the  plaintiff  an  instruction  in  ge'.ieral  terms  that  he  is  entitled  to 
punitive  damages  is  erroneous. 

Cited  in  footnote  to  McXamara  v.  St.  Louis  Transit  Co.  66  L.R.A.  486.  which 
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holds   exemplary   damages   against   street  car   company   justified   by   conductor's 
intentional  and  unjustified  kicking  of  boy  attempting  to  board  car. 

Cited  in  note    (59  Am.  St.   Rep.  593)    on  exemplary  damages  against  corpo- 
rations. 
\.ln.i- ,;  i  :;it  >    of   fact   collateral   to    i»»n«-. 

Cited  in  note  (11  Eng.  Rul.  Cas.  240,  243)  on  admissibility  of  fact  collateral 
to  issue. 

26  L.  R.  A.  224,  CHICAGO  &  A.  R.  CO.  v.  PEOPLE,  152  111.  230,  38  N.  E.  ot>2. 
Mandamus    to    compel    or    regrulate    operation    of    railroad. 

Cited  in  State  ex  rel.  Skeen  v.  Ogden  Rapid  Transit  Co.  38  Utah.  2.V2.  112 
Pac.  120,  holding  that  courts  have  ordinarily  no  inherent  power  to  control 
carrier  in  its  determination  of  number  of  depots  it  will  establish;  Jacquelin  v. 
Erie  R.  Co.  69  N.  J.  Eq.  446,  61  Atl.  18,  holding  mandamus  to  be  the  proper 
remedy  to  compel  a  railroad  to  maintain  a  station  at  a  certain  point;  People 
ex  rel.  Schaumleffel  v.  Illinois  C.  R.  Co.  241  111.  479,  89  N.  E.  744,  holding 
mandamus  would  not  lie  to  compel  the  running  of  trains  both  ways  on  a  certain 
track,  where  the  trains  are  run  on  another  track  close  at  hand,  the  depots  of 
the  respective  roads  being  close  at  hand;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Nebraska 
State  R.  Commission,  85  Neb.  828,  26  L.R.A.(N.S-)  450,  124  N.  W.  477.  on  vdion 
the  discretion  of  a  railroad  in  establishing  and  maintaining  stations  will  ix 
interfered  with. 

Cited  in  footnotes  to  People  ex  rel.  Cantrell  v.  St.  Louis,  A.  &  T.  H.  R.  Co. 
35  L.  R.  A.  656,  which  holds  that  mandamus  lies  to  compel  running  passenger 
cars  separately  from  freight  cars;  San  Antonio  Street  R.  Co.  v.  State,  35  L. 
R.  A.  662,  which  denies  right  to  compel  street  railway  company  by  mandamus  to 
operate  abandoned  portion  of  line:  State  ex  rel.  Grinsf elder  v.  Spokane  Strcci 
R,  Co.  41  L.  R.  A.  515,  which  sustains  right  to  enforce  operation  of  street  mil- 
way  by  mandamus ;  State  ex  rel.  Knight  v.  Helena  Power  &  Light  Co.  44  L. 
R.  A.  692,  which  denies  power  to  compel  operation  of  abandoned  street  railway 
line;  State  ex  rel.  Bridgeton  v.  Bridgeton  &  M.  Traction  Co.  45  L.  R.  A.  837. 
which  holds  street  railway  company's  duty  to  operate  road  enforceable  by  man- 
damus. 

Cited  in  notes    (13   L.R.A.  (N.S.)    321)    on  right  of  state  to  require  railroad 
company  to  equip  its  road;    (26  L.R.A.(N.S-)   444)    as  to  whether  railroad  may 
be  required  to  establish  or  maintain  unprofitable  station. 
Control    of    railroad    over    Its   affairs. 

Cited  in  Beckman  v.  Lincoln  &  N.  W.  R.  Co.  79  Xeb.  95,  112  N.  W.  348,  hold- 
ing a  railroad  company  might  maintain  condemnation  proceedings  in  its  own 
name  for  the  benefit  of  the  lessee  of  its  lines,  where  the  lease  provides  for  the 
extension  of  the  lines. 

26  L.  R.  A.  229,  L.  WOLFF  MFG.  CO.  v.  WILSON,  152  111.  9.  38  N.  E.  694. 
Question  for  jury. 

Approved  in  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Callaghan,  157  111.  412.  41   X. 
E.  909,  holding  negligence  of  one  who  crossed   tracks  by  commonly   used   path. 
instead  of  going  farther  to  use  stairs,  question  for  jury. 
Proximate    cause. 

Cited  in  Seith  v.  Commonwealth  Electric  Co.  241  111.  263,  24  L.R.A.  (N.S.  • 
983,  132  Am.  St.  Rep.  204,  89  N.  E.  425.  holding  no  liability  on  part  of  defend- 
ant company  where  plaintiff  came  in  contact  with  a  fallen  live  wire  where  the 
injury  would  not  have  occurred  but  for  the  act  of  another  in  striking  it  so  that 
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it  was  thrown  on  plaintiff;  Wells  Bros.  Co.  v.  Flanagan,  139  111.  App.  241,  on 
when  the  concurring  negligence  of  third  persons  is  no  defense  in  an  action  for 
negligent  injuries.  - 

Cited  in  footnote  to  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  399,  which 
holds  placing  on  platform  heavy  doors,  blown  on  track  by  severe  gale,  not  proxi- 
mate cause  of  derailment  of  engine. 

Distinguished     in  Schillinger  Bros.  Co.  v.  Smith,  128  111.  App.  34,  holding  a 
recovery  might  be  had  for  injuries  received  on  the  falling  of  a  defective  scaffold, 
although  there  would  have  been  no  fall  but  for  the  heavy  weight  placed  on  it. 
Nuisance    on    edge    of    walk. 

Cited  in  footnote  to  Robert  v.  Powell,  55  L.  R.  A.  775,  which  holds  stepping 
stone  near   edge  of  sidewalk  not  nuisance. 
Question    for   special   finding. 

Cited  in  Illinois  Steel  Co.  v.  Mann,  197  111.  189,  64  N.  E.  328,  holding  question 
for  special  finding  should  be  single,  direct,  and  relate  to  ultimate  fact;   Nelson 
v.   Richardson,    108   111.   App.    127,   holding   question   for   special    finding   should 
relate  to  ultimate  and  controlling  fact. 
Negligence. 

Cited  in  Ferryman  v.  Chicago  City  R.  Co.  242  111.  275,  89  N.  E.  980,  holding 
an  instruction  defining  negligence  as  the  omission  to  do  or  the  doing  of  some- 
thing which  a  reasonable  man  guided  by  the  considerations  ordinarily  regulat- 
ing human  affairs  would  or  would  not  do,  was  not  erroneous. 

26  L.  R.  A.  232,  KENYON  v.  SAUNDERS,  18  R.  I.  590,  30  Atl.  470. 
Right  of  husband  to  wife's  personalty. 

Approved  in  Caswell  v.  Robinson,  21-- R.  I.  194,  42  Atl.  877,  holding  husband 
has  right  to  surplus  of  Deceased  wife's  personal  estate,  in  case  of  her  intes- 
tacy. 

Cited  in  footnote  to  Re  McPherson,  52  L.  R.  A.  420,  which  holds  foreign  citi- 
zen marrying  Missouri  woman  does  not  acquire  absolute  title  to  her  personalty 
therein. 
Right    of   husband   to    act   as   administrator. 

Approved  in   Battey  v.  Mathewson,   23   R.   I.   475,   51   Atl.    102,   holding  hus- 
band not  under  any  disability  entitled  by  statute  to  administer  personal  estate 
of  deceased  wife  in  case  of  her  intestacy. 
Life    sentence   as    casting    descent    of   property   on    heirs. 

Approved  in  Schmidt  v.  Northern  Life  Asso.  112  Iowa,  44,  51  L.  R.  A.  143, 
84  Am.  St.  Rep.  323,  83  N.  W.  800,  holding  children  of  imprisoned  beneficiary 
who  murdered  insured  cannot  claim  insurance  as  her  heirs. 

Cited  in  footnote  to  Smith  v.  Becker,  53  L.  R.  A.  141,  which  holds  descent  of 
property  not  cast  on  heirs  by  sentence  to  life  imprisonment. 
Construction   of   deed. 

Cited  in  Featherston  v.  Merrimon,  148  N.  C.  205,  61  S.  E.  675,  holding  in  a 
conveyance  of  certain  described  lands  "including  a  lot  to"  another  "which  is  still 
retained"  the  meaning  of  the  word  "retained"  excludes  the  conveyance  of  that 
part  of  the  land. 
'Who  can   contest   frill. 

Cited  in  note  (130  Am.  St.  Rep.  207)   on  who  can  contest  a  will. 
L.R.A.  Au.  Vol.  IV.— 3. 
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26  L.  R.  A.  234,  THEISEN  v.  McDAVID,  34  Fla.  440,  16  So.  321. 
Validity  of  ordinance. 

Approved  in  Kansas  City  v.  Grubel,  57  Kan.  439,  46  Pac.  714,  holding  valid. 
authorized  ordinance  prohibiting  acts  or  omissions  made  penal  by  laws  of  state, 
although  ordinance  covers  less  ground  than  statute. 

Cited  in  Schiller  v.  State,  49  Fla.  31,  38  So.  706,  holding  a  provision  of  an 
ordinance  that  the  holder  of  a  license  who  sells  at  times  prohibited  by  the  act 
shall  be  deemed  guilty  of  selling  without  a  license,  is  not  discriminative;  Pat- 
terson v.  Taylor,  51  Fla.  282,  40  So.  493,  holding  an  ordinance  requiring  the  sepa- 
ration of  races  on  street  cars  is  a  valid  exercise  of  the  police  power;  Neola  v. 
Reichart,  131  Iowa,  499,  109  N.  W.  5,  holding  an  ordinance  passed  under  statu- 
tory authority  is  not  void  because  of  the  fact  of  the  existence  of  a  statute  de- 
fining the  same  offense  and  inconsistent  with  it;  Neola  v.  Reichart,  131  Iowa. 
500,  109  N.  W.  5,  on  the  power  of  cities  to  pass  ordinances  with  reference  to  of- 
fences defined  by  statute,  under  the  general  powers  conferred  on  municipalities 
by  statute. 

Cited  in  footnotes  to  Ogden  v.  Madison,  55  L.  R.  A.  506,  which  sustains  city'* 
power  to  impose  penalty  for  keeping  house  of  ill  fame,  though  misdemeanor  un- 
der state  statute;  Judy  v.  Lashley,  57  L.  R.  A.  414,  which  denies  power  to  make 
punishable  by  city  ordinance,  carrying  of  deadly  weapons,  made  punishable  by 
state  law;  Watson  v.  Thomson,  59  L.  R.  A.  602,  which  denies  city's  power  to 
prevent  carrying  on  of  lawful  avocation  on  Christmas  day;  State  v.  Ray,  60  L. 
R.  A.  634,  which  holds  unauthorized,  ordinance  for  closing  stores  at  7:30  P.  M. 
except  Saturdays. 

Cited  in  notes   (1  L.R.A. (N.S.)  382)   on  power  of  municipality  to  legislate  on 
subjects  covered  by  state  laws;    (14  L.R.A. (N.S.)    1260)    on  validity  of  classifi- 
cation in  Sunday  law;    (17  L.R.A. (N.S.)    51,  65,  70)    on  power  of  municipality 
to  punish  act  also  an  offense  under  state  law. 
Conviction   nnder   ordinance   as   bar   to   subsequent   conviction. 

Approved  in  Bueno  v.  State,  40  Fla.  165,  23  So.  862,  holding  conviction  in  po 
lice  court  under  city  ordinance,  no  bar  to  subsequent  conviction  for  same  acts 
under  state  statute. 

Cited   in   notes    (31   L.R.A.(N.S.)    700,   708)    on  right  to   convict  for   several 
offenses  growing  out  of  same  facts;   (92  Am.  St.  Rep.  96,  100,  102)  on  identity  of 
offenses  on  plea  of  former  jeopardy. 
lli>\\    far  proceeding1  nnder   ordinance   prosecution    for   crime. 

Cited  in  note  (33  L.  R.  A.  37)  on  how  far  proceedings  for  violation  of  ordinance 
are  to  be  regarded  as  prosecution  for  crime. 

26  L.  R.  A.  237,  BENTON  v.  FARMERS'  MUT.  F.  INS.  CO.  102  Mich.  281,  60 

N.  W.  691. 
Location  of  insured  property. 

Approved  in  Jackson  v.  British  America  Assur.  Co.  106  Mich.  53.  30  L.  R. 
A.  642,  63  N.  W.  899,  holding  provision  in  marine  policy  for  navigation  of  ves- 
sel not  in  such  conflict  with  fire  policy  insuring  property  while  at  certain  loca- 
tion, as  to  be  waived  by  rider  waiving  conflicting  provisions. 

Cited  in  Wilson  v.  Farmers'  Mut.  F.  Ins.  Co.  156  Mich.  549,  121  N.  W.  284, 
on  what  property  is  covered  by  a  policy  which  is  meant  to  cover  the  contents  of 
certain  described  buildings. 

Cited  in  footnotes  to  Lakings  v.  Phenix  Ins.  Co.  28  L.  R.  A.  70,  which  denies  ef- 
fect to  insurance  on  horses  and  farming  utensils  on  specified  premises  when 
taken  20  miles  away  to  work;  Graybill  v.  Penn  Twp.  Mut.  F.  lus.  Asso.  20 
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L.  R.  A.  55,  which  holds  smoked  meats  in  storage  room  after  taking  from  smoke 
house  covered  by  policy  on  smoke  house  and  butcher  shop  and  their  contents; 
British  America  Assur.  Co.  v.  Miller,  39  L.  R.  A.  545,  which  holds  insurance 
on  personal  property  while  contained  in  certain  building  does  not  cover  property 
while  in  other  place,  where  family  temporarily  staying  in  accordance  with  known 
habit;  L'Anse  v.  Fire  Asso.  43  Li.  R.  A.  838,  which  holds  insurance  on  fire  en- 
gine, etc.,  while  in  engine  house  not  cover  property  while  being  used  in  ex- 
tinguishing fire;  Ohio  Farmers'  Ins.  Co.  v.  Burget,  55  L.  R.  A.  825,  which 
authorizes  recovery  of  insured  chattels  destroyed  at  place  to  which  removed 
with  insurer's  consent,  notwithstanding  previous  removal  without  consent;  Ben- 
nett v.  Western  Underwriters'  Asso.  130  Mich.  216,  89  N.  W.  702,  holding  in- 
sured may  recover  for  loss  of  property  after  removal,  where  written  transfer 
was  made  by  agent,  although  not  attached  to  policy. 

Cited  in  notes  (26  L.R.A.  241)  on  location  of  movable  property  as  affecting 
fire  insurance  thereon;  (14  Eng.  Rul.  Cas.  21)  on  same  point;  (22  L.R.A.  (X.S. ) 
848)  on  temporary  absence  of  insured  property  from  location  stated  in  policy. 

Distinguished  in  Farmers'  Mutual  v.  Roser,  43  Ind.  App.  642,  88  N.  E.  349,  hold- 
ing a  policy  covering  "grain     .     .     .     stacks  on  the  farm"  covered  wheat  ricked 
under  a  shed  open  on  the  sides. 
Insurance  against   loss   by   lightning:. 

Cited  in  note    (26  L.   R.  A.  269)    on  insurance  against  loss  by  lightning 

26  L.  R.  A.  245,  BENTON  HARBOR  v.  ST.  JOSEPH  &  B.  H.  STREET  R.  CO. 

102  Mich.  386,  47  Am.  St.  Rep.  553,  60  N.  W.  758. 
Financial    inability    of    corporation. 

Approved  in  Somerville  v.  Wood,  115  Ala.  539,  22  So.  476,  holding  mandamus 
will  issue  to  compel  township  treasurer  to  pay  warrants  although  no  funds  are 
on  hand,  when  inability  to  pay  not  shown. 

Distinguished  in  People  ex  rel.  Wolcott  v.  Plainfield  Ave.  Gravel-Road  Co.  105 
Mich.  13,  62  N.  W.  998,  holding  financial  inability  of  road  company  to  rebuild 
bridge  not  defense  in  proceeding  to  forfeit  its  charter  for  failure  to  do  so. 
When   answer   in   mandamus    taken   as   true. 

Approved  in  Keeler  v.  Deo,  117  Mich.  4,  75  N.  W.  145,  holding  in  mandamus 
proceedings,  where  hearing  is  on  petition  and  answer,  latter  must  be  taken  as 
true. 

Cited  in  Kenyon  v.  Ionia  County,  138  Mich.  545,  101  N.  W.  851,  holding  on 
certiorari  to  review  the  judgment  of  a  circuit  judge  refusing  to  issue  a  writ  of 
mandamus,    the   application   for  which   was   heard   on   petition   and   answer   the 
answer  must  be  taken  as  true. 
'When    111:1 1)  il:i  in  us    lies. 

Cited  in  note  (125  Am.  St.  Rep.  495)  on  duties,  performance  of  which  may  be 
compelled  by  mandamus. 

26  L.  R.  A.  246,  FREIDAY  v.   SIOUX  CITY  RAPID  TRANSIT  CO.   92   Iowa, 

191,  60  N.  W.  656. 
Street    railway   as    "railway." 

Approved  in  Manhattan  Trust  Co.  v.  Sioux  City  Cable  R.  Co.  68  Fed.  84, 
holding  street  railway  not  "railway  corporation"  within  statute  as  to  lien  of 
judgment  for  personal  injuries;  Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118 
Iowa.  308,  92  N.  W.  79,  holding  term  "street  railway"  in  statute  refers  to 
railways  whose  rails  conform  to  surface  of  street,  and  which  do  not  exclude  pub- 
lic from  use  of  street. 
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Cited  in  Simoneau  v.  Pacific  Electric  R.  Co.  159  Cal.  500,  115  Pac.  320,  holding 
that  term  "street  railway"  applies  only  to  roads  rails  of  which  are  laid  to  con- 
form to  grade  and  surface  of  street. 
Additional   servitude. 

Cited  in  footnote  to  Doane  ,v.  Lake  Street  Elev.  R.  Co.  36  L.  R.  A.  97,  which 
holds  elevated  railroad  on  pillars  in  public  street  not  additional  servitude. 

*Cited  in  notes   (36  L.R.A.  (N.S.)    717)    on  abutter's  right  to  compensation  for 
railroads  in  streets;   (106  Am.  St.  Rep.  247)  on  what  are  additional  servitudes  in 
highways. 
Taking   or   injury   of   property   by   elevated   railroad. 

Cited  in  footnotes  to  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L.  R. 
A.  237,  which  denies  right  to  recover  for  injury  to  apartment  house  front  ele- 
vated road  crossing  highway  19  feet  away;  De  Geofroy  v.  Merchants'  Bridge 
Terminal  R.  Co.  64  L.  R.  A.  959,  which  holds  construction  of  elevated  railroad 
track  in  street  a  taking  of  abutting  owner's  property  for  which  compensation 
must  be  made. 

Applicability    of    ordinance    removing:    restriction*    to    pending    proceed- 
ing^. 

Cited  in  footnote  to  Tudor  v.  Chicago  &  S.  S.  Rapid  Transit  R.  Co.  36  L.  R. 
A.  379,  which  holds  ordinance  removing  restrictions  of  prior  ordinance  as  to 
width  of  right  of  way  for  elevated  railroad  applicable  to  pending  proceedings. 

26  L.  R.  A.  248,  BETTS  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  92  Iowa,  343,  54  Am.  St. 

Rep.  558,  60  N.  W.  623. 
Carrier's    liability    for    injury    to    live    stock. 

Cited  in  Swiney  v.  American  Exp.  Co.  144  Iowa,  345,  115  N.  W.  212,  holding 
that  carrier  of  livestock  must  take  notice  of  ordinary  weakness,  character  and 
propensities  of  domestic  animals,  and  make  reasonable  provisions  against  loss  or 
injury  therefrom;  Chicago,  B.  &  Q.  R.  Co.  v.  Morris,  16  Wyo.  326,  93  Pac.  604. 
holding  evidence  that  at  the  time  a  horse  was  missed  from  a  car  the  door  of  the 
car  was  found  to  be  partly  open  was  sufficient  evidence  of  negligence  to  justify  a 
recovery. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Harris,  48  L.  R.  A.  175,  which  holds 
carrier  liable  for  communication  of  Texas  fever  by  infected  cars  to  cattle  trans- 
ported; Chicago,  B.  &  Q.  R.  Co.  v.  Williams,  55  L.  R.  A.  289,  which  holds 
carrier  liable  for  failure  to  properly  provide  for  live  stock  knowingly  taken  with- 
out caretaker. 

Cited  in  notes  (63  Am.  St.  Rep.  553)   on  respective  duties  of  carriers  and  ship- 
pers of  livestock;   (130  Am.  St.  Rep.  438,  442)  on  carrier's  liability  for  loss  of,  or 
injury  to.  livestock. 
Carrier's    dnty    to    furnish    safe    cars. 

Cited  in  Green  v.  Chicago,  M.  &  St.  P.  R.  Co.  156  Mo.  App.  263,  137  S.  W.  611; 
Berry  v.  Chicago,  M.  &  St.  P.  R.  Co.  24  S.  D.  619,  124  N.  W.  859,— holding  that 
carrier  of  livestock  must  furnish  car  reasonably  safe  in  view  of  kind,  character 
and  nature  of  stock  to  be  carried. 

Cited  in  footnote  to  Lake  Erie  &  W.  R.  Co.  v.  Holland,  63  L.  R.  A.  948,  which 
denies  carrier's  power  to  relieve  itself  from  duty  to  furnish  safe  cars  by  exacting 
contract  requiring  shipper  to  inspect  and  select  car. 
Opinion    of    -witness. 

Approved  in  Anderson  v.  Illinois  C.  R.  Co.  109  Iowa,  528,  80  X.  W.  561,  holding 
testimony  of  men  familiar  with  methods  of  moving  timbers  competent  to  show  im- 
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plements  commonly  used;  Taylor  v.  Star  Coal  Co.  110  Iowa,  45,  81  N.  W.  249, 
holding  expert  witness  may  express  opinion  whether  certain  strata  of  rock  in  a 
mine  was  likely  to  fall;  Daly  v.  Milwaukee,  103  Wis.  590,  79  N.  W.  752,  holding 
opinions  of  witnesses  relating  to  matters  of  science,  art,  or  skill  in  some  particu- 
lar calling  admissible. 

Cited  in  Cotton  v.  Center  Coal  Min.  Co.  147  Iowa,  434,  123  N.  W.  381,  to  the 
point  that  evidence  of  expert  miner  who  was  timberman  in  mine  when  employee 
was  injured,  that  he  examined  roof  of  mine  and  found  it  safe,  was  admissible; 
Stone  v.  Chicago,  R.  I.  &  P.  R.  Co.  149  Iowa,  245,  128  N.  W.  354,  holding  that  in 
action  for  injury  to  livestock  resulting  from  defective  car,  testimony  of  expert 
as  to  suitableness  of  car  is  immaterial;  Colsch  v.  Chicago,  M.  &  St.  P.  R.  Co.  149 
Iowa,  188,  34  L.R.A.  (N.S.)  1019,  127  N.  W.  198,  Ann.  Cas.  1912  C,  915,  holding 
that  stock  shippers  who  saw  carload  of  cattle  alleged  to  have  been  injured  by 
freezing  may  testify  as  to  whether  cattle  would  freeze  in  such  car;  Wilder  v. 
Great  Western  Cereal  Co.  134  Iowa,  457,  109  N.  W.  789,  holding  evidence  of  the 
usual  and  ordinary  method  of  fastening  pile  drivers  is  admissible  in  an  action  for 
injuries  alleged  to  have  resulted  from  negligent  fastening;  Hammer  v.  Janowitz, 
131  Iowa,  24,  108  N.  W.  109,  on  the  opinion  of  an  expert  as  being  admissible  on 
the  question  of  the  proper  method  of  constructing  and  operating  mechanical  ap- 
pliances. 

Distinguished  in  Cahow  v.  Chicago,  R.  I.  &  P.  R.  Co.  113  Iowa,  230,  84  N.  W. 
1056,  holding  opinion  of  witness  whether  two  men  were  sufficient  to  move  loco- 
motive tender  with  pinch  bars  inadmissible. 

26  L.  R.  A.  250,  FLEMING  v.  TEXAS  LOAN  AGENCY,  87  Tex.  238,  27  S.  W.  126. 

Reports  of  later  appeals  in  92  Tex.  458,  44  L.  R.  A.  279,  49  S.  W.  1039,  Revers- 
ing 18  Tex.  Civ.  App.  668,  46  S.  W.  63,  24  Tex.  Civ.  App.  205,  58  S.  W.  971. 
Corporate    liability    for    ne&ligrence    causing:    death. 

Approved  in  Rigdon  v.  Temple  Waterworks  Co.  11  Tex.  Civ.  App.  545,  32  S. 
W.  828,  holding  corporation  liable  for  death  caused  by  its  own  act  or  omission; 
Burns  v.  Merchants  &  P.  Oil  Co.  26  Tex.  Civ.  App.  227,  63  S.  W.  1061,  and  Parker 
v.  Dupree,  28  Tex.  Civ.  App.  342,  67  S.  W.  185,  holding  private  corporation  liable 
for  injuries  resulting  in  death. 

Cited  in  Pulom  v.  Jacob  Dold  Packing  Co.  182  Fed.  358,  holding  that  under 
statute  giving  right  of  action  for  injuries  causing  death,  private  corporation  is  not 
liable  for  death  occurring  through  acts  of  agents  or  servants. 

Cited  in  note  (38  L.R.A.  (N.S.)  155)  on  liability  of  municipality  for  death 
caused  by  negligence  in  the  performance  of  a  governmental  function. 

Distinguished  in  Kirby  Lumber  Co.  v.  Owens,  56  Tex.  Civ.  App.  376,  120  S.  W. 
936,  holding  that  under  section  3017,  Rev.  Stats,  receiver  of  railroad  is  liable  for 
death  of  person  caused  by  negligence  of  servant. 

Limited  in  Lipscomb  v.  Houston  &  T.  C.  R.  Co.  95  Tex.  18,  55  L.  R.  A.  872, 
93  Am.  St.  Rep.  804,  64  S.  W.  923,  holding  express  company  not  liable  in  suit  to 
recover  damages  for  negligent  killing. 
Ordinance   forbidding'  excavation  as   binding;   on   city. 

Cited  in  Browne  v.  Bachman,  31  Tex.  Civ.  App.  431,  72  S.  W.  622,  holding  or- 
dinance  imposing   penalty   for   making  excavation   in   street  and  leaving  it   un- 
fenced  not  applicable  to  municipal  corporation. 
Liability   of   private   corporation   for   nei^ligrence. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Freeman,  97  Tex.  398,  79  S.  W.  9,  1  Ann. 
Cas.  481,  holding  a  railroad  company  maintaining  a  hospital  for  employees  was 
not  liable  where  through  the  negligence  of  a  surgeon  smallpox  was  communicated 
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to  a  third  person;  Adams  v.  San  Antonio  A.  P.  R.  Co.  34  Tex.  Civ.  App.  415,  79 
S.  W.  79,  holding  a  railroad  company  is  not  liable  for  exemplary  damages  be- 
cause of  gross  negligence  on  the  part  of  the  receiver  where  it  would  not  have 
been  liable  for  actual  damages;  Citizens  Teleph.  Co.  v.  Thomas,  45  Tex.  Civ. 
App.  22,  99  S.  W.  879,  holding  a  private  corporation  liable  for  injuries  the  result 
of  its  own  negligence  as  distinguished  from  the  negligence  of  its  employees. 

26  L.  R.  A.  252,  STATE  v.  O'BRIEN,  94  Tenn.  79,  28  S.  W.  311. 
Illegality  of  contract  as  defense. 

Approved  in  State  v.  Cunningham,  154  Mo.  177,  55  S.  W.  282.  holding  broker 
appropriating  money  sent  him  to  be  used  in  a  gambling  or  illegal  contract,  guilty 
of  embezzlement;  People  v.  Hawkins,  106  Mich.  484,  64  X.  W.  736,  and  Com.  v. 
Shober,  14  Lane.  L.  Rev.  158,  3  Pa.  Super.  Ct.  559,  holding  fact  that  foreign  cor- 
poration was  not  authorized  to  do  business  in  state,  no  defense  to  prosecution  of 
its  agent  for  embezzlement;  Caesar  v.  Capell,  83  Fed.  417,  holding  that  one  who 
has  executed  mortgage  to  foreign  corporation  not  entitled  to  transact  business  in 
state  cannot  set  up  invalidity  of  contract  to  avoid  payment. 

Cited  in  State  v.  Blakemore,  226  Mo.  572,  27  L.R.A.  (X.S.)  419,  126  8.  \V. 
429,  holding  a  person  charged  with  embezzlement  cannot  set  up  as  a  defense  that 
his  employer  illegally  obtained  the  money. 

Cited  in  note  (27  L.R.A. (N.S.)  416)  on  embezzlement;  illegality  of  trans- 
action by  which  owner  obtained  property  as  defense. 

Distinguished  in  New  Hampshire  Ins.  Co.  v.  Kennedy,  96  Tenn.  716,  36  S.  W. 
709,  holding  note  given  by  insurance  agent  for  uncollected  premiums  void  where 
insurance  company  not  entitled  to  do  business  for  noncompliance  with  statute. 
Estoppel  or  validity  of  defense  In  criminal  case. 

Approved  in  Newman  v.  People,  23  Colo.  308,  47  Pac.  278,  holding  officer  prose- 
cuted for  receiving  money  for  omitting  to  enforce  statute  estopped  to  set  up  in- 
validity of  statute;  State  v.  Pohlmeyer,  59  Ohio  St.  496,  52  X.  E.  1027.  holding 
one  who  receives  property  in  assumed  exercise  of  authority  as  agent  estopped  to 
deny  such  authority  in  criminal  prosecution. 

Cited  in  Moore  v.  State,  53  Neb.  852,  74  N.  W.  319  (dissenting  opinion),  ma- 
jority holding  embezzling  official  not  estopped  by  receipt  of  money  from  denying 
validity  of  statute  under  which  he  received  it;  State  v.  Carter,  67  Ohio  St.  438, 
66  N.  E.  537,  holding  invalidity  of  improvement  ordinance  no  defense  to  pnis.-c-u- 
tion  of  village  clerk  for  embezzlement  of  assessment  funds;  State  v.  Patterson, 
66  Kan.  458,  71  Pac.  860,  holding  it  no  defense  to  prosecution  of  city  treasurer  for 
embezzlement  that  fund  was  collected  from  persons  unlawfully  engaged  in  liquor 
traffic;  State  ex  rel.  Clark  v.  District  Ct.  31  Mont.  433,  78  Pac.  769,  3  Ann. 
C'as.  841,  holding  a  member  of  a  jury  commission  who  by  his  misconduct  has 
rendered  the  making  of  the  jury  list  irregular,  cannot  take  advantage  of  such 
irregularity  when  called  on  to  answer  a  criminal  charge;  Marker  v.  State.  47 
Fla.  57,  37  So.  53,  on  the  application  of  the  doctrine  of  estoppel  in  criminal 
cases. 

•26  L.  R.  A.  254,  BEMIS  v.  TEMPLE,  162  Mass.  342,  38  X.  E.  970. 
Proof    of    condition    of    machine    before    or    after    accident. 

Approved  in  Tremblay  v.  Harnden,  162  Mass.  384,  38  X.  E.  972,  holding  pit-sent 
condition  of  machinery  by  which  plaintiff  was  injured  admissible  to  show  its  con- 
dition at  time  of  accident;  Flaherty  v.  Powers.  167  Mass.  63.  44  X.  E.  1074,  hold- 
ing plaintiff  may  show  working  condition  of  machine  just  before  accident,  as 


39  L.  R.  A.  CASES  AS  AUTHORITIES.  [26  L.R.A.  254 

bearing  on  its  behavior  at  time  of  accident  and  on  defendant's  knowledge  of  dan- 
ger. 

Cited  in  Alcott  v.  Public  Service  Corp.  78  N.  J.  L.  486,  32  L.R.A.  (N.S.) 
1090,  138  Am.  St.  Rep.  619,  74  Atl.  499,  20  Ann.  Cas.  151,  holding  that  evidence 
of  defective  condition  of  crossing  switch  before  and  after  injury  is  admissible; 
Bache  v.  Central  Leather  Co.  78  N.  J.  L.  486,  81  Atl.  571,  holding  that  evidence 
of  defective  condition  of  sidewalk  within  reasonable  time  before  and  after  in- 
jury is  admissible  to  show  its  condition  at  time  of  injury. 

C'.ted   in   note    (32   L.R.A.  (N.S.)    1159)    on  admissibility   of  evidence   of   con- 
dition before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 
Proof  of  habit   of   dog   to   attack   teams. 

Approved  in  Broderick  v.  Higginson,   169  Mass.  484,  61  Am.  St.  Rep.  296,  48 
N.  E.  269,  holding  proof  that  dog  habitually  attacks  passing  teams  competent  in 
support  of  allegation  that  he  attacked  a  particular  team. 
Proof    of    similar    occurrence. 

Approved  in  Nye  v.  Dibley,  88  Minn.  468,  93  N.  W.  524,  holding,  in  action  for 
personal  injuries,  proof  that  other  horses  of  ordinary  gentleness  were  frightened 
by  same  pile  of  stone  admissible. 

Cited  in  Frazee  v.  Cedar  Rapids,  151  Iowa,  259,  131  N".  W.  33,  holding  that 
in  action  for  injury  from  fright  of  horse  evidence  that  other  safe  and  gentle 
horses  were  frightened  at  same  object  is  admissible;  Yore  v.  Newton,  194  Mass. 
252,  80  N.  E.  472,  holding  in  an  action  for  damages  caused  when  complainant's 
wagon  tipped  over  on  an  alleged  defective  grade,  evidence  of  other  similar  ac- 
cidents happening  at  the  same  place  was  admissible;  Johnstone  v.  Tuttle,  196 
Mass.  113,  81  N.  E.  886,  holding  in  action  for  injuries  received  by  plaintiff 
when  his  horse  started  suddenly  by  reason  of  the  alleged  barking  of  defendant's 
dogs,  evidence  of  a  habit  of  plaintiff's  horse  to  so  start  was  improperly  ex- 
cluded; Baker  v.  Harrington,  196  Mass.  342,  82  N.  E.  33,  holding  in  action  for 
injuries  received  because  of  the  alleged  improper  lighting  of  a  stairs,  observa- 
tions as  to  the  light  coming  from  the  outside  under  similar  conditions  on  the 
same  stairs  was  properly  admitted;  Dulligan  v.  Barber  Asphalt  Pav.  Co.  201 
Mass.  232,  87  N.  E.  567,  holding  in  an  action  for  injuries  alleged  to  be  due  to 
the  negligence  of  defendant's  superintendent  in  sending  injured  person  to  examine 
tanks  with  a  light,  evidence  of  the  existence  of  gas  in  one  of  them  a  short  time 
previous  was  admissible;  Powell  v.  Nevada,  C.  &  O.  R.  Co.  28  Nev.  348,  82  Pac. 
96,  holding  in  action  for  injuries  received  where  plaintiff's  horse  took  fright 
at  a  steam  whistle  in  defendant's  shops,  evidence  that  other  horses  had  been 
frightened  thereby  was  admissible. 

Cited  in  note    (11  Eng.  Rul.  Cas.  240)    on  admissibility  of  fact  collateral  to 
issue. 
Opinions    as    to    gentleness    of    borses. 

Cited  in  Heinmiller  v.  Winston  Bros.  131  Iowa,  36,  6  L.R.A.  (N.S.)  153,  117 
Am.  St.  Rep.  405,  107  N.  W.  1102.  holding  the  testimony  of  experienced  horse- 
men was  admissible  as  to  whether  a  steam  shovel  situated  on  a  railroad  right 
of  way  near  a  crossing  would  frighten  horses  of  ordinary  gentleness:  Schmidt 
v.  Dubuque  County,  136  Iowa,  403,  113  N.  W.  820,  holding  it  was  competent  for 
a  witness  to  testify  what  caused  a  horse  to  shy  in  crossing  a  particular  bridge: 
Horr  v.  New  York,  N.  H.  &  H.  R.  Co.  193  Mass.  102,  78  N.  E.  776.  holding  it  was 
a  question  for  the  jury  as  to  frightening  horse  of  a  gentle  nature,  whether  the 
defendant  was  guilty  of  negligence  in  piling  articles  in  close  proximity  to  a 
travelled  highway. 
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Relevancy  of  evidence. 

Cited  in  Woburn  v.  Adams,  109  C.  C.  A.  629,  187  Fed.  783,  holding  that  value 
of  land  to'be  condemned  may  be  shown  by  experts  in  court's  discretion,  where  it 
has  peculiar  value  because  of  underground  water  courses;  Sargent  v.  Merrimac, 
196  Mass.  174,  11  L.R.A.(N.S.)  1000,  124  Am.  St.  Rep.  528,  81  N.  E.  970,  on 
the  relevancy  of  evidence  as  being  ,a  matter  resting  largely  within  the  discretion 
of  the  trial  court. 

26  L.  R.  A.  256,  CORK  v.  BLOSSOM,  162  Mass.  330,  44  Am.  St.  Rep.  362,  38  N. 

E.  495. 
Injury    from    falling    objects. 

Approved  in  Quinn  v.  Crimmings,  171  Mass.  258,  42  L.  R.  A.  102,  68  Am.  St. 
Rep.  420,  50  N.  E.  624,  holding  owner  of  common  fence  not  called  upon  to  provide 
against  winds  he  could  not  have  anticipated. 

Cited  in  Teepen  v.  Taylor,  141  Mo.  App.  286,  124  S.  W.  1062,  holding  the 
honest  belief  of  the  owner  and  the  advice  of  others  that  a  wall  is  safe  will  not 
relieve  him  from  liability  for  its  fall  if  in  fact  not  safe. 

Cited  in  footnote  to  Dettmering  v.  English,  48  L.R.A.  106,  which  holds  person 
constructing  wall  liable  for  failure  to  use  due  care  to  prevent  its  fall. 

Cited  in  notes  (34  L.  R.  A.  560)  on  individual  liability  for  falling  walls  or 
buildings;  (36  L.R.A. (N.S.)  1172)  on  liability  for  injuries  from  matter  pre- 
cipitated upon  adjoining  property;  (123  Am.  St.  Rep.  570)  on  duty  and  liability 
of  land  owners  to  adjoining  proprietors  as  to  dangerous  chimneys;  (25  Eng.  Rul. 
Cas.  426)  on  liability  for  injury  to  adjoining  land  due  to  protecting  one's  own 
land  from  flood. 
Negligence  of  independent  contractor. 

Approved  in  Boomer  v.  Wilbur,  176  Mass.  484,  53  L.  R.  A.  173,  57  N.  E.  1004, 
holding  owner  not  liable  for  failure  of  independent  contractor  repairing  chimneys, 
to  protect  travelers  from  falling  bricks. 

Cited  in  note  (3  L.R.A. (N.S.)  598)  on  liability  of  employer  after  assuming 
control  of  subject-matter  of  work  executed  by  contractor. 

Distinguished  in  Harding  v.  Boston,  163  Mass.  19,  39  N.  E.  411,  holding  city 
not  liable  for  negligence  of  servants  of  independent  contractor  employed  by  it  to 
construct  sewers. 

Propriety     of     instruction. 

Approved  in  Van  Houten  v.  Morse,  162  Mass.  421,  26  L.  R.  A.  435,  44  Am.  St. 
Rep.  373,  38  N.  E.  715,  holding  request  sufficient  to  require  instruction  as  to  what 
constitutes  fraudulent  concealment;  Boyd  v.  Portland  Electric  Co.  41  Or.  344,  68 
Pac.  810,  holding  instruction  that  if  injury  was  caused  by  breaking  of  live  wire, 
negligence  presumed,  proper  where  complaint  alleges  wire  weak,  defective,  and 
improperly  strung. 
Presumption  of  negligence. 

Cited  in  note  (113  Am.  St.  Rep.  999)  on  presumption  of  negligence  from  hap- 
pening of  accident  causing  personal  injuries. 

26  L.  R,  A.  259,  MINOT  v.  WINTHROP,  162  Mass.  113,  38  X.  E.  512. 
Inheritance    tax    not    property    tax. 

Approved  in  Re  Inheritance  Tax,  23  Colo.  493,  48  Pac.  535,  holding  inheritance 
tax  not  property  tax;  Frothingham  v.  Shaw,  175  Mass.  61,  78  Am.  St.  Rep.  475, 
55  N.  E.  623;  Laeey's  Estate,  6  Pa.  Dist.  R.  501,  19  Pa.  Co.  Ct.  434;  State  v. 
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Alston,  94  Tenn.  681,  28  L.  R.  A.  180,  30  S.  W.  750, —  holding  inheritance  tax  not 
imposed  upon  property,  but  upon  right  of  succession. 

Cited  in  State  Street  Trust  Co.  v.  Treasurer  &  Receiver  General,  209  Mass. 
379,  95  N.  E.  851,  holding  that  policy  of  succession  tax  law  is  that  owner  of 
property  shall  not  defeat  tax  by  any  form  of  conveyance,  where  after  death  en- 
joyment enures  to  benefit  of  those  not  exempted;  Atty.  Gen.  v.  Stone,  209  Mass. 
190,  95  N.  E.  395,  holding  that  succession  tax  is  excise  tax  upon  right  of  owner 
to  transmit  property  after  his  death  and  also  a  privilege  of  beneficiaries  to 
receive  such  property;  Booth  v.  Com.  130  Ky.  102,  33  L.R.A. (N.S.)  604,  113  S. 
W.  61,  holding  an  inheritance  tax  to  be  a  tax  on  a  privilege  created  by  law  and 
not  a  tax  on  property;  Re  Macky,  46  Colo.  82,  23  L.R.A.(N.S.)  1212,  102  Pac. 
1075,  holding  an  inheritance  tax  a  tax  on  a  privilege,  not  a  tax  on  property; 
Thompson  v.  Kidder,  74  N.  H.  94,  65  Atl.  392,  12  Ann.  Cas.  948,  sustaining  a  tax 
upon  collateral  legatees  and  successions;  Stevens  v.  Bradford,  185  Mass.  441,  70 
X.  E.  425,  on  taxation  of  inherited  life  estate. 

Cited  in  note  (33  L.R.A. (N.S. )   610)   on  nature  of  inheritance  tax. 
Taxability  of  personalty   without   state. 

Approved  in  Frothingham  v.  Shaw,  175  Mass.  61,  78  Am.  St.  Rep.  475,  55  N. 
E.  623,  holding  personal  property  in  foreign  state  subject  to  collateral  inheritance 
tax  domicil  of  owner. 
Constitutionality   of   tax. 

Approved  in  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  288,  42  L.  ed. 
1041,  18  Sup.  Ct.  Rep.  594;  Knowlton  v.  Moore,  178  U.  S.  55,  44  L.  ed.  975,  20 
Sup.  Ct.  Rep.  747,  9  Pa.  Dist.  R.  308;  Plumber  v.  Coler,  178  U.  S.  133,  44  L.  ed. 
1 007,  20  Sup.  Ct.  Rep.  829, —  holding  legacy  and  inheritance  taxes  constitutional ; 
Crocker  v.  Shaw,  174  Mass.  267,  54  N.  E.  549,  holding  succession  tax  upon  prop- 
erty passing  by  will  constitutional;  Dixon  v.  Ricketts,  26  Utah,  225,  72  Pac.  947, 
upholding  constitutionality  of  inheritance  tax. 

Cited  in  notes   (33  L.R.A. (N.S.)   594,  595;   127  Am.  St.  Rep.  1037,  1039,  1048, 
1051,  1083;  23  Eng.  Rul.  Cas.  105)   on  validity  of  inheritance  taxes. 
Power   of   legislature. 

Approved  in  Callahan  v.  Woodbridge,  171  Mass.  597,  51  N.  E.  176,  holding  im- 
position of  excise  tax  upon  privilege  of  succession  to  property  within  constitu- 
tional authority  of  legislature;  Re  Wilmerding,  117  Cal.  284,  49  Pac.  181,  holding 
collateral  inheritance  tax  an  excise  tax  or  tax  upon  right  of  succession  and  within 
constitutional  power  of  legislature;*  Gelsthorpe  v.  Furnell,  20  Mont.  305,  39  L.  R. 
A.  173,  51  Pac.  267,  holding  legislature  may  constitutionally  limit  the  power  of 
disposing  of  and  acquiring  property. 

Cited  in  Nunnemacher  v.  State,  129  Wis.  203,  9  L.R.A. (N.S.)    128,  108  N.  W. 
627,  9  Ann.  Cas.  711,  holding  that  right  to  take  property  by  will,  or  inheritance 
is  a  right  which  cannot  be  taken  away  or  substantially  impaired  by  the  legis- 
lature. 
Exemption. 

Approved  in  State  v.  Alston,  94  Tenn.  684,  28  L.  R.  A.  181,  30  S.  W.  750,  hold- 
ing exempting  every  estate  under  $250  does  not  make  succession  tax  unconstitu- 
tional; Black  v.  State,  113  Wis.  220,  90  Am.  St.  Rep.  853,  89  N.  W.  522,  holding 
exemption  from  inheritance  tax  of  all  estates  under  $10,000  unreasonable;  Day 
v.  Lawrence,  167  Mass.  372,  45  N.  E.  751,  holding  exemption  from  taxation  of 
household  furniture  not  exceeding  $1,000  in  value,  constitutional. 

Cited  in  footnotes  to  State  ex  rel.  Schwartz  v.  Ferris,  30  L.  R.  A.  218,  which 
holds  void,  for  lack  of  uniformity,  inheritance  tax  law  exempting  estates  less 
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than  $20,000  in  value;  State  ex  rel.  Gelsthorpe  v.  Furnell,  39  L.  R.  A.  170,  which 
sustains  exemption  from  succession  tax  of  estate  of  less  than  $7,500;  Billings  v. 
People,  59  L.  R.  A.  807,  which  sustains  transfer  tax  on  lineal  descendants  to  whom 
life  estate  given  with  remainder  to  lineal  descendants,  but  exempting  lineal  de- 
scendants taking  fee. 
Inequality. 

Approved  in  Handley's  Estate,  3  Lack.  Legal  News,  17,  holding  succession  tax 
not  unconstitutional  for  inequality,  because  legacies  to  collaterals  taxed  but  5  per 
cent  while  one  given  annuity  was  subject  to  pay  much  more;  State  v.  Alston,  94 
Tenn.  682,  28  L.  R.  A.  180,  footnote  p.  17.8,  30  S.  W.  750,  holding  discrimination 
between  direct  descendants  and  collateral  kindred  does  not  make  succession  tax 
unconstitutional;  State  v.  Clark,  30  Wash.  446,  71  Pac.  20,  holding  statute  im- 
posing inheritance  tax  not  unconstitutional  for  want  of  uniformity,  since  charge 
made  is  not  tax  on  property. 

Cited  in  footnotes  to  State  ex  rel.  Garth  v.  Switzler,  40  L.  R.  A.  280,  which 
holds  succession  tax  at  different  rates  on  legacies  of  different  amounts  invalid; 
Drew  v.  Tifft,  47  L.  R.  A.  525,  which  requires  uniformity  and  equal  application 
in  exemption  from  inheritance  tax. 
Exemption  of  corporation  from  tax. 

Approved  in  United  States  v.  Perkins,  163  U.  S.  630,  41  L.  ed.  289,  16  Sup.  Ct. 
Rep.  1073,  holding  United  States  not  corporation  exempt  from  taxation  under 
New  York  inheritance  tax  law;  Rice  v.  Bradford,  180  Mass.  546,  63  N.  E.  7,  hold- 
ing educational  and  charitable  institution  not  exempt  from  collateral  inheritance 
tax,  unless  its  property  is  exempt  from  taxation  by  law  of  state. 

Cited  in  Davis  v.  Treasurer  &  Receiver  General,  208  Mass.  344,  94  N.  E.  556, 
to  the  point  that  exemption  from  succession  tax  did  not  apply  to  bequest  to 
church  outside  of  state;  Re  Hickok,  78  Vt.  262,  62  Atl.  724,  6  Ann.  Cas.  578; 
Alfred  University  v.  Hancock,  69  N.  J.  Eq.  473,  46  Atl.  178,— holding  statute 
providing  that  charitable  institutions  should  be  exempt  from  inheritance  tax  not 
applicable  to  a  foreign  charitable  institution. 

Cited  in  note  (17  L.R.A.  (N.S.)  734)  on  right  of  charitable,  etc.  institution 
to  exemption  from  taxation  as  affected  by  geographical  field  of  operation. 

Distinguished  in  Balch  v.  Shaw,  174  Mass.  149,  54  N.  E.  490,  holding  domestic 
charitable  corporation  not  liable  to  succession  tax  because  fund  expended  in  chari- 
table purposes  in  another  state. 
'When    tax    payable. 

Cited  in  Howe  v.  Howe,  179  Mass.  551,  55  L.  R.  A.  629,  61  N.  E.  225,  holding 
inheritance  tax  payable  by  statute  at  expiration  of  two  years  after  executors  have 
given  bonds,  unless  time  extended  by  probate  court. 
Notice    of    proceeding    to    fix    amount    of    tax. 

Cited  in  footnote  to  Ferry  v.  Campbell,  50  L.  R.  A.  92,  which  holds  succession 
tax  void  for  want  of  notice  of  proceedings  to  fix  amount  of  tax. 
Validity   of    tax    on    privilege. 

Cited  in  Atty.  Gen.  ex  rel.  Corporation  Comrs.  v.  Electric  Storage  Battery  Co. 
188  Mass.  240,  74  N.  E.  467,  3  Ann.  Cas.  633,  holding  a  tax  on  privilege  of  a 
foreign  corporation  doing  business  in  state  valid;  O'Keeffe  v.  Somerville,  190 
Mass.  112,  112  Am.  St.  Rep.  316,  76  N.  E.  457,  5  Ann.  Cas.  684,  holding  an  excise 
tax  on  business  of  selling  or  giving  trading  stamps  invalid ;  Opinion  of  Justices, 
196  Mass.  612,  denying  right  to  impose  a  tax  on  sales  of  certificates,  of  stock 
except  as  ordinary  property. 
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26  L.  R.  A.  267,  BEAKES  v.  PHOENIX  INS.  CO.  143  N.  Y.  402,  38  N.  E.  453. 
Insurer's  liability   for  loss   by   explosion. 

Approved  in  Hustace  v.  Phenix  Ins.  Co.  175  N.  Y.  303,  62  L.  R.  A.  656,  67  N. 
E.  592,  holding  insurer  not  liable  for  loss  caused  by  explosion  in  burning  building 
in  vicinity,  where  policy  insures  against  direct  loss  by  fire  and  excepts  explosions. 

Cited  in  German  American  Ins.  Co.  v.  Hyman,  42  Colo.  176,  16  L.R.A.  (N.S. ) 
85,  94  Pac.  27,  holding  burden  on  plaintiff  to  show  what  proportion  of  destruc- 
tion is  by  fire,  under  a  policy  providing  no  liability  in  case  of  an  explosion  ex- 
cept in  case  a  fire  ensues. 
—  ','••••-   by    I  i :,  ii  I  ii  i  iiu . 

Cited  in  Russell  v.  German  F.  Ins.  Co.  100  Minn.  533,  10  L.R.A. (N.S.)  329, 
111  N.  W.  400,  on  what  constitutes  a  loss  by  lightning  under  lightning  clause  of 
an  insurance  policy. 

26  L.  R.  A.  270,  Re  BROOKLYN,  143  N.  Y.  596,  62  N.  Y.  S.  R,  809,  38  N.  E.  983. 

Affirmed  in  166  U.  S.  685,  41  L.  ed.  1165,  17  Sup.  Ct.  Rep.  718. 

Proceeding  to  compel  issue  of  stock  to  pay  for  water  works  plant,  in  People 
ex  rel.  Sherrill  v.  Guggenheimer,  28  Misc.  738,  59  N.  Y'.  Supp.  913. 
Grant  of  exclusive   franchise. 

Cited  in  footnotes  to  Thrift  v.  Elizabeth,  44  L.  R.  A.  427,  which  holds  invalid, 
grant  of  exclusive  privilege  for  thirty  years  to  maintain  water  works  within  city 
limits;  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  518,  which  holds 
invalidity  of  exclusive  grant  of  right  to  conduct  water  in  city  streets,  no  defense 
to  action  against  city  for  rent. 

Cited  in  note  (61  L.  R.  A.  82)  on  exclusiveness  of  franchise  of  water  company. 
Power  of  municipality  as  to  waterworks. 

Approved  in  Skanea teles  Waterworks  Co.  v.  Skaneateles,  161  N.  Y.  162,  46 
L.  R.  A.  690,  footnote  p.  687,  55  N.  E.  562,  holding  that  unless  franchise  to 
water  works  company  is  made  exclusive,  legislature  may  authorize  city  to  main- 
tain water  works  or  grant  franchise  to  another  private  company. 

Cited  in  Re  Beauty  Spring  Water  Co.  134  App.  Div.  21,  118  N.  Y.  Supp.  659, 
holding  the  incorporation  of  a  village  will  not  impair  the  previous  right  of  a 
water  company  to  supply  water  to  village. 

Cited  in  footnotes  to  White  v.  Meadville,  34  L.  R.  A.  567,  which  denies  Tight 
of  city  to  erect  water  plant  after  contracting  for  water  supply  with  private  cor- 
poration; North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214,  which  sustains 
city's  right  to  build  own  water  works  after  granting  franchise  to  water  company; 
Helena  Consol.  \Vater  Co.  v.  Steele,  37  L.  R.  A.  412,  which  holds  statute  allowing 
city  to  acquire  water  plant  only  by  purchase  from  private  parties  void. 
Acquisition  of  property  of  water  company  or  water  rights. 

Approved  in  Kennebec  Water  District  v.  Waterville,  96  Me.  244,  52  Atl.  774, 
holding  legislature  may  authorize  condemnation  of  plant  of  water  company  by 
quasi  municipal  corporation. 

Cited  in  Re  Brooklyn,  148  N.  Y.  Ill,  42  N.  E.  413,  to  statement  that  special 
statute  is  necessary  to  enable  city  to  acquire  property  of  water  company; 
Tacoma  v.  Nisqually  Power  Co.  57  Wash.  431,  107  Pac.  199,  sustaining  the  con- 
demnation by  city  of  a  water  plant  of  a  private  corporation  already  devoted  to 
a  public  use. 

Cited  in  footnote  to  Kennebec  Water  District  v.  Waterville,  60  L.  R.  A.  856, 
which  authorises  water  company  to  acquire  franchise  possessed,  but  not  exercised, 
by  other  company. 
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Cited  in  note  (58  L.  R.  A.  247)  on  acquisition  of  water  supply  by  right  of  em- 
inent domain. 
—  Compulsory  purchase. 

Approved  in  Skaneateles  Water  Works  Co.  v.  Skanea teles,  184  U.  S.  362,  46  L. 
ed.  590,  22  Sup.  Ct.  Rep.  400,  holding  grant  of  franchise  to  water  works  company 
does  not  imply  contract  that  if  municipality  establishes  independent  works  it  will 
purchase  existing  plant;  Colby  University  v.  Canandaigua,  69  Fed.  672,  same  case 
on  final  hearing  in  96  Fed.  452,  holding  village  may  establish  independent  system 
of  water  works  without  condemning  existing  private  plant  not  enjoying  exclusive 
privilege;  Warsaw  Waterworks  Co.  v.  Warsaw,  16  App.  Div.  505,  44  N.  Y.  Supp. 
876,  holding  water  company  without  exclusive  privilege  cannot  compel  munici- 
pality establishing  independent  water  works  to  acquire  its  system. 
Purchase  by  city  of  property  for  public  use. 

Approved  in  Duffy  v.  New  Orleans,  49  La.  Ann.  122,  21  So.  179,  holding  city 
may  be  authorized  to  provide  funds  for  purchase  of  property  for  public-  use. 
Impairing1  obligation   of  contract. 

Cited  in  note  (50  L.  R.  A.  142,  145)  on  privilege  of  using  street,  as  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts. 

Distinguished  in  Southwest  Missouri  Light  Co.  v.  Joplin,  113  Fed.  823,  holding 
grant  of  ordinance  to  competing  electric  light  company  impairs  obligation  of  con- 
tract with  prior  company  granted  franchise  for  term  of  years. 
Value  of  property  or  franchise. 

Approved  in  Kennebec  Water  District  v.  Waterville,  97  Me.  205,  60  L.  R.  A. 
863,  54  Atl.  6,  holding  fact  that  water  company  had  no  competitor  should  be  con- 
sidered by  appraisers  in  valuing  its  property. 

Cited  in  Re  Water  Comrs.  55  App.  Div.  79,  66  N.  Y.  Supp.  1005,  on  question  of 
value  of  corporate  franchise  and  apportionment  of  compensation. 

Cited  in  footnote  to  National  Waterworks  Co.  v.  Kansas  City,  27  L.  R.  A.  827, 
which  holds  value  of  existing  connections  included  in  amount  city  must  pay  for 
water  works  on  expiration  of  franchise. 
Organization  of  water  company. 

Approved  in  Re  Water  Comrs,  71  App.  Div.  547,  76  N.  Y.  Supp.  11,  holding 
assent   of  village   authorities   necessary  preliminary  in   formation   of  water   com- 
pany. 
Forfeiture    of    charter. 

Cited  in  footnote  to  Capital  City  Water  Co.  v.  State,  29  L.  R.  A.  743,  which 
upholds  right  to  forfeit  water-works  charter  for  failure  to  supply  water  according 
to  contract. 
Injury  to   property   by   termination   of   franchise. 

Approved  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  257,  91  N.  W. 
1081,  holding  water  company  accepting  franchise  for  definite  period  cannot,  after 
its  expiration,  complain  that  termination  of  its  privilege  will  destroy  value  of  its 
property. 
Necessity    of    public    improvement. 

Approved  in  People  ex  rel.  Sherrill  v.  Guggenheimer,  28  Misc.  742,  59  N.   Y. 
Supp.  913,  holding  legislature  best  judge  of  necessity  of  public  works  and  improve- 
ments. 
Property    subject    to    condemnation. 

Cited  in  note    (1  L.R.A.(N.S.)    612)    on   property  subject  to  condemnation. 
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Judicial  power  over  eminent  domain. 

Cited  in  note  (22  L.R.A.  (N.S.)  52,  65)  on  judicial  power  over  eminent  domain. 

26  L.  R,  A.  278,  LEWIS  v.  FISHER,  80  Md.  139,  45  Am.  St.  Rep.  327,  30  Atl.  608. 
"Who   preferred   as   clerk,   servant,    employee,   or   laborer. 

Approved  in  American  Casualty  Ins.  Co.'s  Case,  82  Md.  566,  38  L.  R.  A.  113, 
34  Atl.  778,  holding  insurance  adjuster  not  clerk,  servant,  or  employeee;  Latta 
v.  Lonsdale,  52  L.  R.  A.  480,  footnote  p.  479,  47  C.  C.  A.  2,  107  Fed.  585,  holding 
lawyer  employed  by  railroad  company  on  yearly  salary  payable  monthly  not  em- 
ployee or  laborer;  Clark  v.  Renninger,  89  Md.  71,  44  L.  R.  A.  414,  footnote  p.  413, 
42  Atl.  928,  holding  one  engaged  to  cut  timber  and  paid  monthly,  except  sum 
retained  to  secure  performance,  is  contractor  and  not  employee. 

Cited  in  footnote  to  Palmer  v.  Van  Santvoord,  38  L.  R.  A.  402,  which  holds 
employee  at  monthly  salary,  to  sell  and  set  up  machines  and  unpack  and  repack 
them  when  necessary,  entitled  to  preference  as  employee. 

Cited  in  note    (2  L.R.A. (N.S.)    1062)    on  priority  of  claims  against  property 
in  hands  of  receiver  over  recorded  liens. 
Priority  of   claim    for   vragres. 

Approved  in  Hess  v.  Jewell,  85  Md.  238,  36  Atl.  758,  holding  wages  entitled 
to  priority  of  payment  to  all  claims,  except  liens  recorded  three  months  before 
assignment.          >   AI 
Statutory    construction. 

Approved  in  Commercial  Bldg.  &  L.  Asso.  v.  Mackenzie,  85  Md.  138,  36  Atl. 
754,  holding  statute  will  not  be  literally  interpreted  if  intent  of  legislature  is 
thereby  defeated. 

26  L.  R.  A.  281,  STATE,  KENNELLY,  PROSECUTOR,  v.  JERSEY  CITY,  57  N. 

J.  L.  293,  30  Atl.  531. 
Additional    servitude. 

Approved  in  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119 
Ala.  142,  43  L.  R.  A.  235,  24  So.  502,  holding  municipality  may  permit  use  ot 
street  by  street  railway  without  violating  any  right  of  owner  of  fee;  Budd  v. 
Camden  Horse  R,  Co.  61  N.  J.  Eq.  553,  48  Atl.  1028,  and  Ehret  v.  Camden  &  T. 
R,  Co.  60  N.  J.  Eq.  249,  46  Atl.  578,  holding  introduction  of  trolley  system  on  city 
street  not  invasion  of  private  rights;  Merrick  v.  Intramontaine  R.  Co.  118  X.  C. 
1083,  24  S.  E.  667,  holding  use  of  street  by  street  railway  does  not  impose  addi- 
tional servitude  or  require  condemnation  or  consent  of  lot  owners. 

Cited  in  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  311,  63  N.  E.  357  (dissenting 
opinion ) ,  majority  holding  use  of  street  by  street  surface  railroad  imposes  added 
servitude;  St.  Columbia's  Church  v.  Public  Service  R.  Co.  80  N.  J.  L.  356,  78  Atl. 
219,  to  the  point  that  street  railway  is  not  additional  servitude  on  land  within 
public  highway;  Hester  v.  Durham  Traction  Co.  138  N.  C.  291,  1  L.R.A. (N.S. > 
984,  50  S.  E.  711,  holding  a  street  railway  in  street,  not  an  additional  burden; 
Budd  v.  Camden  Horse  R.  Co.  76  N.  J.  L.  784,  59  Atl.  229;  Montclair  Military 
Academy  v.  North  Jersey  Street  R.  Co.  70  N.  J.  L.  231,  57  Atl.  1050, — holding 
the  construction  and  operation  of  a  street  railway  in  street,  not  an  additional 
servitude  on  abutting  property;  State  ex  rel.  Rutherford  v.  Hudson  River  Trac- 
tion Co.  73  N.  J.  L.  234,  63  Atl.  84,  on  same  point. 

Cited  in  footnotes  to  State  ex  rel.  Roebling  v.  Trenton  Pass.  R.  Co.  33  L.  R.  A. 
129,  which  holds  substitution  of  trolley  system  for  horses  not  create  additional 
burden;  Chicago  &  N.  W.  R.  Co.  v.  Milwaukee,  R.  &  K.  Electric  R.  Co.  37  L.  R.  A. 
856,  which  holds  electric  railway  in  village  street,  additional  servitude;  Jaynes 
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v.  Omaha  Street  R.  Co.  39  L.  R.  A.  751,  which  holds  trolley  railway  additional 
burden  on  street;  Zehren  v.  Milwaukee  Electric  R  &  Light  Co.  41  L.  R.  A.  575, 
which  holds  electric  passenger  railroad  on  country  highway  an  additional  burden; 
La  Crosse  City  R.  Co  v.  Higbee,  51  L.  R.  A.  923.  which  holds  electric  street  rail- 
road pole  in  city  street  not  additional  burden ;  Mordhurst  v.  Fort  Wayne,  &  S. 
\V.  Traction  Co.  66  L.R.A.  105.  which  holds  operation  of  interurban  railway  by 
electric  power  upon  T  rails  through  city  street  with  authority  to  carry  passen- 
gers, baggage,  mail,  and  light  express  matter  running  no  more  than  two  cars  in 
train  not  an  additional  servitude  on  street. 

Cited  in  note   (36  L.R.A.(N.S.)    722,  723,  808)    on  abutter's  right  to  compen- 
sation for  railroads  in  streets. 
Notice   to   owners. 

Approved  in  West  Jersey  Traction  Co.  v.  Camden  Horse  R.  Co.  53  X.  J.  Eq.  170, 
35  Atl.  49,  holding  notice  of  application  for  consent  to  route  not  necessary  unless 
private  rights  affected;  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v. 
Cape  May,  58  N.  J.  L.  572,  34  Atl.  397,  and  Byrnes  v.  Riverton,  64  X.  J.  L.  212, 
44  Atl.  857,  holding  actual  or  constructive  notice  to  owners  must  be  given  before 
adoption  of  ordinance  affecting  property  right;  State,  Moore,  Prosecutor,  v.  Had- 
donfield  Street,  61  N.  J.  L.  473,  39  Atl.  681,  holding  restriction  as  to  use  of  street 
by  street  railway  may  be  modified  or  removed  without  public  hearing  on  notice: 
Xewark  &  H.  Traction  Co.  v.  North  Arlington,  67  N.  J.  L.  163,  50  Atl.  345,  holding 
notice  to  traction  company  is  necessary  prerequisite  to  passage  of  ordinance  re- 
pealing ordinance  authorizing  it  to  construct  and  operate  its  road;  Delaware  & 
A.  Teleph.  Co.  v.  Pensauken  Twp.  67  N.  J.  L.  93,  50  Atl.  452,  holding  township 
without  right  to  remove  poles  of  telephone  company  as  having  been  erected  with- 
out consent  of  public  authorities,  in  violation  of  ordinance,  unless  company  is 
given  opportunity  to  be  heard. 

Cited  in  Shepard  v.  East  Orange,  69  N.  J.  L.  140,  53  Atl.  1047,  on  right  of 
abutting  owners  to  be  heard  as  to  location  of  poles  for  a  street  railway. 
Certainty  of  ordinance. 

Approved  in  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May, 
58  N.  J.  L.  569,  34  Atl.  397,  holding  ordinance  authorizing  construction  of  street 
railway  must  be  certain  as  to  tracks,  curves,  sidings,  and  turnouts. 
"Slay"  as  imposing:  duty. 

Approved  in  Doane  v.  Omaha,  58  Neb.  817,  80  N.  W.  54,  holding  provision  that 
copy  of  resolution  requiring  construction  of  sidewalk  "may"  be  served  on  prop- 
erty owners  affected,  mandatory. 

Cited  in  Stowe  v.  Kearny,  72  N.  J.  L.  107,  59  Atl.  1058,  on  construction  of 
word  "may"  in  a  statute. 

Cited  in  note    (5  L.R.A.  (N.S.)    344)    on  "may"  in  constitutional  or  statutory 
provision  as  mandatory. 
Location    of    tracks. 

Approved  in  Moore  v.  Street  Commissioner,  62  X.  J.  L.  389,  41  Atl.  946,  hold- 
ing location  of  tracks  of  street  railroad  a  legislative  act;  Knoxville  v.  Africa, 
23  C.  C.  A.  261,  47  U.  S.  App.  74,  77  Fed.  501,  holding  grant  to  street  railway  to 
occupy  every  street  in  city  invalid  as  delegating  discretion  which  city  must  ex- 
ercise. 
Delegation  of  legislative  power. 

Distinguished  in  Brady  v.  Bayonne,  57  N.  J.  L.  381,  30  Atl.  968,  holding 
contract  for  further  water  supply  may  properly  leave  it  to  mayor  to  designate 
point  at  which  connection  shall  be  made. 
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Grant    of    exclusive    privilege. 

Cited  in  footnote  to  Detroit  Citizens'  Street  R.   Co.  v.  Detroit,  35  L.  R.  A. 
859,    which   holds    power   to   grant   exclusive    privilege    for    street   railways    not 
conferred  on  city  by  statute. 
Regulation   of   conduct   of   street   railway. 

Approved  in  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May, 
59  N.  J.  L.  402,  36  L.  R.  A.  655,  36  Atl.  696,  holding  city  may  require  electric  cars 
to  be  equipped  with  fenders;  State,  Consolidated  Traction  Co.,  Prosecutor,  v. 
East  Orange  Twp.  61  N.  J.  L.  207,  38  Atl.  803,  holding  ordinance  forbidding  cut- 
ting or  trimming  of  shade  trees  without  permission  valid  as  against  electric  rail- 
way company. 

26  L.  R.  A.  283,  PENNSYLVANIA  R.  CO.  v.  RUSS,  57  N.  J.  L.  126,  30  Atl.  524. 
Liability    of   railroad    for   frightening   horse   by   mail    crane. 

Cited  in  footnote  to  Cleghorn  v.  Western  R.  Co.  60  L.  R.  A.  269,  which  holds 
railroad  company  liable  for  frightening  of  horse  by  mail  crane  erected  in  or 
beside  highway. 

Cited  in  note  (54  Am.  St.  Rep.  75)  on  acts  of  servant  for  which  master  is  not 
responsible. 

26  L.  R.  A.  284,  WARREN  v.  WTESTBROOK  MFG.  CO.  86  Me.  32,  29  Atl.  927. 
Rights    of    riparian    owners    on    channels. 

Approved  in  Skowhegan  Water  Power  Co.  v.  Weston,  94  Me.  291,  47  Atl.  515, 
holding  riparian  owners  on  channels  into  which  river  is  divided  by  island  en- 
titled to  natural  flow  of  river  ana  no  more. 
Apportionment  of  water  power. 

Later  appeal  in  88  Me.  58,  35  L.  R.  A.  388,  51  Am.  St.  Rep.  372,  33  Atl.  665, 
authorizing  division  in  equity  of  use  of  water  power  to  adjust  rights  of  all  parties. 

Cited  in  footnote  to  Wiggins  v.  Muscupiabe  Land  &  Water  Co.  32  L.  R.  A. 
667,  which  authorizes  apportionment  of  flow  of  stream  by  time,  instead  of  di- 
vision of  quantity. 
Contribution  by  part  owner. 

Cited  in  footnote  to  Brown  v.  Cooper,  33  L.  R.  A.  61,  which  denies  power  to 
compel  part  owners  of  water  power  to  contribute  to  building  of  apportionment 
weirs. 
Ownership  of  riparian  owner  to  thread  of  stream. 

Cited  in  Wilson  v.  Watson,  144  Ky.  365,  35  L.R.A.(N.S.)  237,  138  S.  W.  283, 
holding  that  in  non-tidal  river,  where  title  to  bed  is  in  riparian  owner,  grantee 
of  island  has  title  to  bed  of  stream  between  island  and  thread  of  stream,  if  that 
is  state  boundary. 

Cited  in  note  (23  Eng.  Rul.  Cas.  189)  on  ownership  of  riparian  owner  to  thread 
of  stream. 

26  L.  R.  A.  289,  FIRST  NAT.  BANK  v.  NORTHWESTERN  NAT.  BANK,   152 

111.  296,  43  Am.  St.  Rep.  247,  38  N.  E.  739. 
Requests    to    find. 

Approved  in  High  Court  I.  O.  of  F.  v.  Schweitzer,  171  111.  327,  49  N.  E.  506, 
holding  court  trying  case  without  jury  should  refuse  requests  to  make  findings  of 
fact;  Smith  v.  Rountree,  185  111.  226,  56  N.  E.  1130,  holding  court  need  not 
find  particular  facts;  Gilbert  v.  Sprague,  196  111.  450,  63  N.  E.  993,  holding  prop- 
ositions of  fact  should  not  be  submitted  to  trial  court  to  be  held  or  refused; 
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Gillie  v.  Bingham,  84  111.  App.  182,  holding  requests  to  find  specially  the  non- 
existence  of  ultimate  facts  properly  refused;  Lesh  &  M.  Lumber  Co.  v.  Sedlaceck, 
104  111.  App.  154,  holding  propositions  submitted  to  be  held  by  court  should  state 
law  only. 
Demurrer    to    evidence. 

Approved  in  Crerar  v.  Daniels,  2Us)  111.  298,  70  N.  E.  569,  holding  that  legal 
effect  of  requesting  court  at  close  of  evidence  to  instruct  that  it  finds  the  issues 
for  defendants  is  to  demur  to  evidence. 

Cited  in  Schell  v.  Weaver,  128  111.  App.  110,  holding  that  a  demurrer  to  evi- 
dence raises  a  question  of  law;  Grand  Pacific  Hotel  Co.  v.  Pinkerton,  217  111.  74. 
75  N.  E.  427,  holding  a  motion  to  strike  testimony  from  files  and  to  find  issues 
for  defendant  raises  a  question  of  law  whether  evidence  tends  to  show  a  right  to 
recover;  Chicago  Chronicle  Co.  v.  Franklin,  119  111.  App.  388,  holding  that  a 
motion  for  an  instructed  verdict  must  be  denied  if  there  is  any  evidence  which 
fairly  tends  to  establish  case. 
Question  for  review. 

Approved  in  Hogan  v.  Stophlet,  179  111.  153,  44  L.  R.  A.  810,  53  N.  E.  604, 
holding  request  that  court  hold,  under  law  of  case,  plaintiff  cannot  recover,  pre- 
serves question  of  law  for  review. 

Cited  in  Whipple  v.  Tucker,  123  111.  /App.  226,  holding  that  a  proposition  of 
law  cannot  assume  the  existence  of  facts  in  dispute. 
Recovery   of   money   paid   on    forgred    or   altered    instrument. 

Approved  in  Metropolitan  Nat.  Bank  v.  Merchants'  Nat.  Bank,  182  111.  374,  74 
Am.  St.  Rep.  180,  55  N.  E.  360,  holding  drawee  bank  which  has  certified  altered 
draft  may  show  fact  of  such  alteration  and  recover  money  paid;  First  Nat.  Bank 
v.  Marshalltown  State  Bank,  107  Iowa,  329,  44  L.  R.  A.  132,  77  N.  W.  1045,  hold- 
ing drawee  bank  cannot  recover  money  paid  holder  in  good  faith  of  forged  check ; 
Citizens'  Nat.  Bank  v.  City  Nat.  Bank,  111  Iowa,  216,  82  N.  W.  464,  holding 
bank  paying  check  with  forged  indorsement  and  indorsing  same  to  drawee  bank 
"for  collection"  must  refund  to  latter  money  paid. 

Cited  in  Bartlett  v.  First  Nat.  Bank,  247  111.  497,  93  N.  E.  337,  Affirming  156 
111.  App.  420,  holding  that  payment  made  by  drawee  of  draft  to  indorser  who 
derives  title  through  forged  indorsement,  may  be  recovered  back;  Bank  of 
Williamson  v.  McDowell  County  Bank,  66  W.  Va.  552,  36  L.R.A.(N.S.)  609,  66 
S.  E.  761,  holding  that  if  drawee  of  forged  check  pay  it  to  bona  fide  holder,  who 
is  without  fault,  he  cannot  recover  money  from  person  to  whom  it  was  paid ; 
National  Council,  K.  &  L.  S.  v.  Hibernian  Bkg.  Asso.  137  111.  App.  185.  holding 
that  in  case  of  a  forgery  the  loss  must  be  born  by  the  party  through  whose 
negligence  the  fraud  was  successful. 

Cited  in  footnote  to  La  Fayette  v.  Merchants'  Bank,  68  L.R.A.  231,  which  sus- 
tains right  of  drawee  paying  draft  on  forged  indorsement  in  ignorance  of 
forgery  on  presentation  bearing  indorsement  of  collecting  bank  to  recover  back 
amount  so  paid. 

Cited  in  notes   (10  L.R.A.  (N.S.)   51,  71)   on  right  of  drawee  to  recover  money 
paid  on  forged  check  or  draft;    (94  Am.  St.  Rep.  642,  647)    on  liability  of  one 
receiving  payment  of  check  through  forged  indorsement. 
Drawee's    duty    to    know    drawer's    signature. 

Cited  in  Missouri  Lincoln  Trust  Co.  v.  Third  Nat.  Bank,  154  Mo.  App.  100, 
133  S.  W.  357,  holding  that  bank  is  not  chargeable  with  knowledge  of  genuineness 
of  signature  of  depositor  appearing  as  indorser  on  paper  drawn  by  third  person, 
and  by  accepting  paper  does  not  admit  genuineness  of  signature;  State  Bank 
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v.  First  Nat.  Bank,  87  Neb.  357,  29  L.R.A.(N.S.)  104,  127  N.  W.  344,  holding 
that  where  forged  draft  by  reason  of  payee's  indorsement  is  negotiable  by  de- 
livery, indorsement  by  holder  is  not  warranty  to  drawee  that  drawer's  signa- 
ture is  genuine;  First  Nat.  Bank  v.  Bank  of  Cottage  Grove,  59  Or.  392,  117  Pac. 
293,  holding  that  bank  is  bound  to  know  signature  of  depositors  on  checks; 
National  Bank  v.  First  Nat.  Bank,  141  Mo.  App.  725,  125  S.  W.  513,  holding 
that  bank  must  stand  loss  of  money  paid  by  it  on  forged  signature  of  a  check 
drawn  on  it;  Trust  Co.  v.  Hamilton  Bank,  127  App.  Div.  518,  112  N.  Y.  Supp. 
84,  holding  that  a  bank  having  paid  a  check  drawn  on  it  the  drawer  and  in- 
dorser's  signature  being  forged  cannot  recover  from  holder  in  due  course. 

Cited  in  notes   (27  L.R.A.  636)   on  drawee's  duty  to  know  signature  of  drawer; 
(128  Am.  St.  Rep.  703)    on  forged  certified  checks. 
Estoppel  by  lease. 

Approved  in  Chicago  &  A.  R.  Co.  v.  Keegan,  152  111.  423,  39  N.  E.  33,  holding 
estoppel  by  lease  must  bind  both  parties,  and  one  not  bound  cannot  take  advan- 
tage of  it. 

26  L.  R.  A.  295,  PEOPLE  ex  rel.  STEPHENS  v.  FIDELITY  &  C.  CO.  153  111.  25, 

38  N.  E.  752. 
Formation  and   licensing;   of  insurance   companies. 

Approved  in  People  ex  rel.  Ocean  Acci.  &  Guarantee  Corp.  v.  Van  Cleave,  187 
111.  134,  58  N.  E.  422,  holding  statutory  authority  to  form  corporation  to  con- 
duct "any"  of  specified  kinds  of  insurance  business  means  "all"  or  "every" 
kind;  State  ex  rel.  Sheets  v.*  ^Etna  L.  Ins.  Co.  69  Ohio  St.  327,  69  N.  E.  608, 
holding,  in  absence  of  statute  forbidding  employers'  liability  insurance,  foreign 
company  may  be  licensed,  although  right  to  engage  in  such  insurance  has  not 
been  conferred  on  domestic  companies  by  positive  statutory  grant. 

Cited  in  footnotes  to  State  ex  rel.  National  Life  Asso.  v.  Matthews,  40  L.  R.  A. 
418,  which  authorizes  licensing  of  insurance  on  assessment  plan  for  sole  benefit 
of  policy  holders;  Travelers'  Ins.  Co.  v.  Fricke,  41  L.  R.  A.  557,  which  holds 
license  of  foreign  insurance  company  properly  revoked  for  failure  to  pay  full 
license  fees  in  past  years;  People  ex  rel.  Traders'  F.  Ins.  Co.  v.  Van  Cleave,  47 
L.  R.  A.  795,  which  sustains  right  to  license  of  foreign  insurance  company  com- 
plying with  requirements,  regardless  of  similarity  of  name  to  that  of  domestic 
corporation;  Bankers'  L.  Ins.  Co.  v.  Rowland,  57  L.  R.  A.  374,  which  denies 
insurance  commissioners'  power  to  question  foreign  company's  mode  of  com- 
puting reserve  set  forth  in  statement  for  license. 
What  is  insurance. 

Approved  in  People  ex  rel.  Kasson  v.  Rose,  174  111.  313,  44  L.  R.  A.  126, 
51  N.  E.  246,  holding  that  guaranteeing  fidelity  of  officers  and  performance  of 
contracts  is  insurance  within  statute  excepting  insurance  from  those  kinds  of 
business  for  which  corporations  may  be  formed. 

Cited  in  note   (100  Am.  St.  Rep.  775)   on  nature  of  fidelity  insurance. 

Distinguished  in  United  States  Fidelity  &  G.  Co.  v.  Ridgley,  70  Neb.  628,  97 
N.  W.  836,  holding  that  the  signing  of  bond  by  obligor  and  its  delivery  to  em- 
ployee does  not  make  employee  agent  of  obligor  on  a  fidelity  bond. 
Conclnsiveness  of  acceptance  of  improvement. 

Approved  in  Darnell  v.  Keller,  18  Ind.  App.  108,  45  N.  E.  676,  holding  accept- 
ance of  sidewalk  by  board  of  public  works  conclusive  on  property  owner,  unless 
fraudulent. 
Construction    of   statute   by    other    departments. 

Approved  in  Harrison  v.  People,  97   111.  App.  429,  holding  court  will  regard, 
L.R.A.  Au.  Vol.  IV.— 4. 
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and  in  doubtful  cases  adopt,  construction  placed  on  statute  by  department  exe- 
cuting it. 

Cited  in  Xye  v.  Foreman,  215  111.  288,  74  X.  E.  159,  holding  that  construction 
given  a  statute  by  legislative  department  is  to  be  accorded  great  weight  by 
judicial  department;  Chicago  v.  Wilshire,  243  111.  126,  90  N.  E.  245,  holding  that 
title  of  an  ordinance  may  be  considered  in  its  construction. 

Distinguished  in  Chicago  Union  Traction  Co.  v.  Chicago,  209  111.  448,   70  X. 
E.  659,  holding  construction  of  general  statute  acted  on  by  municipal  authori- 
ties of  one  city  will  not  be  adopted  by  court. 
Control    of   general   statutory   provision   by   proviso. 

Approved  in  People  ex  rel.  Akin  v.  Adams  County,  185  111.  298,  56  N.  E.  1044, 
holding  general  provision  that  polling  place  front  on  highway,  qualified  by  pro- 
viso that  voting  place  at  soldiers'  home  be  within  inclosure. 
Powers  of  foreign  corporations. 

Cited  in  Edmunds  v.  Illinois  C.  R.  Co.  2  111.  C.  C.  465,  holding  that  the  prohi- 
bition against  a  foreign  corporation  holding  stock  in  another  corporation   does 
not  exist  unless  it  affirmatively  appears. 
Foreign    insurance    corporation    doing:    different    kinds    of    insurance. 

Cited  in  United  States  Fidelity  &  G.  Co.  v.  Linehan,  73  N.  H.  43,  58  Atl.  956, 
allowing  a  foreign  insurance  company  to  do  a  multiform  insurance  business  in 
state  subject  to  statutory  conditions. 

26  L.  R.  A.  300,  McGEE  v.  CONSOLIDATED  STREET  R.  CO.   102  Mich.   107, 

47  Am.  St.  Rep.  507,  60  N.  W.  293. 
Negligence  at  railway  crossing. 

Approved  in  Blakeslee  v.  Consolidated  Street  R.  Co.  105  Mich.  465,  63  X.  W. 
401,  holding  one  who  drives  upon  street  car  track  without  looking  chargeable 
with  contributory  negligence,  although  from  his  position  it  was  inconvenient  to 
look;  Graff  v.  Detroit  Citizens'  Street  R.  Co.  109  Mich.  86,  67  N.  W.  815,  hold- 
ing one  who,  in  endeavoring  to  avoid  car  in  front  of  which  he  attempted  to  pas*. 
is  struck  by  car  from  opposite  direction,  guilt}7  of  contributory  negligence: 
Garrity  v.  Detroit  Citizens'  Street  R.  Co.  112  Mich.  372,  37  L.  R.  A.  531,  70  X. 
W.  1018,  holding  driver  of  fire  truck  going  to  fire  negligent  in  approaching 
street  railway  crossing  without  having  his  horses  under  control ;  Doherty  v.  De- 
troit Citizens'  Street  R.  Co.  118  Mich.  210,  76  N.  W.  377,  holding  one  going  on 
track  in  front  of  approaching  car  negligent,  although  he  looked  when  at  such 
distance  from  track  that  car  was  not  visible;  Buckley  v.  Flint  &  P.  M.  R.  Co. 
119  Mich.  586,  78  X.  W.  655,  holding  one  guilty  of  contributory  negligence  who 
while  waiting  for  train  to  pass  at  crossing  stands  upon  tracks  and  is  struck  by 
incoming  train ;  McCarthy  v.  Detroit  Citizens'  Street  R.  Co.  120  Mich.  402,  79 
N.  W.  631,  holding  one  who,  after  train  has  passed,  steps  upon  further  track 
and  is  struck  by  incoming  train,  guilty  of  contributory  negligence;  Citizens' 
Street  R.  Co.  v.  Helvie,  22  Ind.  App.  520,  53  X.  E.  191,  holding  one  guilty  of 
contributory  negligence  in  attempting  to  cross  street  railway  track  without  look- 
ing and  listening;  Bennett  v.  Detroit  Citizens'  Street  R.  Co.  123  Mich.  695.  S2 
N.  W.  518,  holding  bicyclist  guilty  of  contributory  negligence  where  he  rode  upon 
street  railway  track  without  looking  both  ways:  Ames  v.  Waterloo  &  C.  F.  Rapid 
Transit  Co.  120  Iowa,  647.  95  N.  W.  161,  holding  failure  of  one  to  look  for  ap- 
proaching street  car  before  leaving  curbing  not  contributory  negligence;  Mer- 
ritt  v.  Foote.  128  Mich.  374.  87  N.  W.  262.  holding  one  who  drives  upon  car  track 
without  looking,  where  he  is  struck  by  car,  guilty  of  contributory  negligence, 
although  he  previously  looked  from  point  where  his  view  was  obstructed. 
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Cited  in  Cardinal  v.  Houghton  County  Street  R.  Co.  165  Mich.  160,  130  N. 
W.  627,  holding  that  person  attempting  to  cross  street  car  track  at  curve,  with 
car  coming  behind  in  plain  view  is  guilty  of  contributory  negligence;  Capital 
Traction  Co.  v.  Crump,  35  App.  D.  C.  187,  to  the  point  that  person  has  impera- 
tive duty  of  looking  and  listening  before  entering  on  street  railway  track ; 
Stevenson  v.  Detroit  United  R.  Co.  167  Mich.  49,  132  N.  W.  451,  upholding 
verdict  directed  for  defendant,  where  automobile  was  driven  upon  street  car 
track  after  turning  corner  without  looking  for  approaching  car;  Smith  v.  Minne- 
apolis Street  R.  Co.  95  Minn.  259,  104  N.  W.  16,  holding  that  one  going  upon 
a  street  railway  track  must  make  reasonable  use  of  his  senses  of  sight  and 
hearing;  Wolf  v.  City  &  Suburban  R.  Co.  45  Or.  453,  72  Pac.  329;  Beerman  v. 
Union  R.  Co.  24  R.  I.  280,  52  Atl.  1090;  Metropolitan  R.  Co.  v.  Fonville,  19 
Okla.  290,  91  Pac.  902, — holding  one  attempting  to  cross  a  street  railway  track 
without  looking  and  listening  for  an  approaching  car  guilty  of  contributory 
negligence;  Ward  v.  Marshalltown  Light,  Power  &  R.  Co.  132  Iowa,  580,  108  N. 
W.  323,  holding  it  negligence  to  rely  upon  nice  calculation  as  whether  or  not  a 
track  can  be  crossed  before  a  moving  car. 

Cited  in  footnotes  to  Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  34  L.  R. 
A.  350,  which  holds  bicyclist  negligent  in  continuing  on  track  until  struck  by 
street  car;  Baltimore  Traction  Co.  v.  Helms,  36  L.  R.  A.  215,  which  holds  at- 
tempt by  one  alighting  from  street  car  to  cross  other  track  without  looking  for 
car,  negligence;  Evansville  Street  R.  Co.  v.  Gentry,  37  L.  R.  A.  378,  which 
holds  rules  as  to  crossing  steam  railroad  track  not  strictly  applicable  to  travelers 
crossing  street  railroads;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  53  L.  R.  A. 
618,  which  requires  traveler  to  look  and  listen  at  place  reasonably  certain  to 
effect  purpose  before  crossing  street  car  track;  Kansas  City- Lea venworth  R.  Co. 
v.  Gallagher,  64  L.  R.  A.  344,  wnich  sustains  right  of  one  about  to  cross  street 
car  tracks  to  believe  that  car  is  running  at  lawful  speed  and  is  under  control; 
Marden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  69  L.R.A.  300,  which  holds 
failure  to  look  and  listen  before  crossing  street  car  track  at  public  crossing  not 
negligence  per  se. 

Cited  in  note  (15  L.R.A.  (N.S.)  258)  on  duty  to  look  and  listen  before  crossing 
electric  road. 

Distinguished  in  Becker  v.  Detroit  Citizens'  Street  R.  Co.  121  Mich.  583,  80  N. 
W.  581,  holding  motorman  not  guilty  of  contributory  negligence  in  running  on 
crossing  before  car  of  intersecting  line,  required  by  ordinance  to  stop;  Chauvin 
v.  Detroit  United  R.  Co.  135  Mich.  86,  97  X.  W.  160,  holding  one  attempting  to 
cross  street  car  track  when  in  the  exercise  of  common  prudence  he  may  reason- 
ably think  there  is  time  to  cross  safely  not  negligent  though  there  are  cars  in 
sight;  dissenting  opinions  in  Hebblethwaite  v.  Detroit  United  R.  Co.  145  Mich. 
16,  108  X.  W.  433;  Indianapolis  Street  R.  Co.  v.  Tenner,  32  Ind.  App.  326.  67 
N.  E.  1044, — on  crossing  a  track  without  ascertaining  whether  car  coming  as 
negligence. 
Walking  alongr  tracks. 

Approved  in  Young  v.  Citizens'  Street  R.  Co.  148  Ind.  59,  44  N.  E.  927,  hold- 
ing one  walking  along  car  track  without  looking  behind  him,  negligent. 

Distinguished  in  Montgomery  v.  Lansing  City  Electric  R.   Co.   103  Mich.  53, 
29  L.  R.  A.  289,  61  N.  W.  543,  holding  negligence  of  member  of  band  in  walk- 
ing close  to  track  not  proximate  cause  of  injury  where  motorman  guilty  of  reck- 
less and  wanton  conduct. 
Relative    riR-hts    of   street    cars    and    travelers. 

Approved   in   Laufer  v.   Bridgeport  Traction  Co.   68   Conn.   491,   37   L.   R.   A. 
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539,  37  Atl.  379,  holding  electric  car  has  no  right  in  highway  superior  to  other 
travelers. 

Cited  in  Plant  v.  Heraty,   131  Mich.   623,  92  N.  W.   284,  dissenting  opinion 
by   Grant,   J.,   who   holds   motorman   not   required   to    check    car   to    less    than 
lawful    speed   upon    assumption   that   person    approaching    in   vehicle    does    not 
see  him. 
Municipal    control    over    street    rail-ways. 

Cited  in  notes   (39  L.R.A.  619)   on  municipal  control  over  public  nuisances  on 
public  streets  and  highways  created  by  street  railways  and  other  electrical  com- 
panies;   (104  Am.  St.  Rep.  657)   on  municipal  regulations  of  street  railways  for 
protection  of  public. 
Sufficiency  of  headlight  on  car. 

Cited  in  Ensley  v.  Detroit  United  R.  Co.  134  Mich.  200,  96  N.  W.  34,  holding 
a  headlight  sufficient  to  give  reasonable  notice  of  approach  of  car  sufficient. 

Annotation  cited  in  Briggs  v.  Durham  Traction  Co.  147  N.  C.  393,  61  S.  E. 
373,  on  what  constitutes  a  sufficient  headlight  on  a  street  car. 
Question   of   law   or   fact. 

Cited  in  Welch  v.  Michigan  C.  R.  Co.  147  Mich.  215,  110  N.  W.  1069,  holding 
it  always  a  question  of  law  for  trial  court  to  determine  whether  there  is  any 
evidence  to  sustain  a  verdict  against  the  defendant. 

26  L.  R.  A.  305,  RICHARDSON  v.  RICHARDSON,  148  111.  563,  36  N.  E.  608. 
Statute    of    frauds. 

Approved  in  Austin  v.  Kuehn,  111  111.  App.  508,  holding  parol  agreement  to 
convey  lands  in  consideration  of  marriage,  within  statute  of  frauds. 
Validity  of  gift. 

Approved  in  Shaw  v.  Camp,  160  111.  429,  43  N.  E.  608,  holding  promissory  note 
intended  as  gift,  mere  promise  to  make  gift  in  future,  which  is  not  enforceable; 
Martin  v.  Martin,  89  111.  App.  151,  holding  check  intended  as  gift  is  but  prom- 
ise to  make  gift,  and  not  executed  till  note  is  paid;  Williams  v.  Chamberlain, 
165  111.  218,  46  N.  E.  250,  holding  there  must  be  delivery  or  acts  equivalent  to 
delivery  to  validate  gift,  whether  inter  vivos  or  causa  mortis;  Taylor  v.  Harmi- 
son,  79  111.  App.  383,  holding  donor's  delivery  of  notes  to  agent  with  instruc- 
tions to  deliver  them  to  donees  on  donor's  death  not  valid  gift  inter  vivos. 

Cited  in  Re  Sexton,  162  111.  App.  236,  holding  that  testamentary  gifts  cannot 
be  made  in  form  of  unattested  promissory  notes:  Smith's  Estate,  23  Lane.  L. 
Rev.  14,  holding  that  delivery  of  promissory  note  is  not  executed  gift  of  money 
but  remains  revocable,  and  is  revoked  by  death  of  maker  before  payment;  Lacey 
v.  Hutchinson,  5  Ga.  App.  874,  64  S.  E.  105,  to  the  point  that  gift  of  promissory 
note  under  seal  may  be  enforced;  Switzer  v.  Gertenbach,  122  111.  App.  29,  holding 
a  mere  promise  to  make  a  gift  out  of  the  promisor's  estate  even  where  evidenced 
by  a  promissory  note  is  not  binding. 

Cited  in  footnotes  to  Re  Wagoner,  32  L.  R,  A.  766,  which  holds  valid,  bond 
•rith  warrant  of  attorney  to  be  delivered  on  donor's  death;  Royston  v.  McCul- 
ley,  52  L.  R.  A.  899,  which  holds  gift  of  note  to  servant  made  by  indorsing  and 
giving  it  to  her,  though  retaining  it  as  her  agent. 

Cited  in  note    (27  L.R.A. (N.S.)    308)   on  check  or  note  as  subject  of  gift  by 
maker. 
—  Sufficiency   of   consideration. 

Approved  in  Keady  v.  White,  168  111.  82,  48  X.  E.  314,  Affirming  69  111.  App. 
408,  holding  consummation  of  marriage  not  sufficient  consideration  to  validate 
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deed  from  husband  to  wife,  as  against  latter's  creditors;  Beatty  v.  Western  Col- 
lege, 177  111.  292,  42  L.  R.  A.  802,  49  Am.  St.  Rep.  242,  52  N.  E.  432,  holding  note 
not  invalid  as  gift,  if  money  has  been  expended  or  liabilities  incurred  in  reliance 
upon  it. 

Cited  in  Sullivan  v.  Sullivan,  122  Ky.  713,  7  L.R.A.  (N.S.)  161,  92  S.  W.  966, 
13  Ann.  Cas.  163,  holding  blood  and  affection  not  sufficient  to  support  an  execu- 
tory contract ;  Armstrong  v.  Armstrong, '  142  111.  App.  509,  holding  natural 
affection  not  sufficient  consideration  for  a  promissory  note;  Dacy  v.  Gott,  150 
111.  App.  13,  holding  intended  gift  not  sufficient  consideration  for  a  promissory 
note. 

Cited  in  footnotes  to  Irwin  v.  Webster,  36  L.  R.  A.  239,  which  holds 'accom- 
plishment of  purposes  for  which  college  incorporated  sufficient  consideration  for 
note;  School  District  v.  Stocking,  37  L.  R.  A.  406,  which  holds  gift  of  note  to 
purchase  school  district  library  enforceable  where  obligations  incurred  on  faith 
of  same;  Rogers  v.  Galloway  Female  College,  39  L.  R.  A.  636,  which  holds  sub- 
scription to  obtain  location  of  college  at  certain  town  binding  when  location 
has  been  made  and  agencies  are  at  work  to  carry  out  enterprise;  Albert  Lee  Col- 
lege v.  Brown,  60  L.  R.  A.  870,  which  holds  enforceable  after  maker's  death,  note 
payable  in  future  for  permanent  endowment  fund  of  charitable  educational  in- 
stitution; Ricketts  v.  Scothorn,  42  L.  R.  A.  794,  which  holds  void  for  lack  of 
consideration,  note  to  granddaughter  to  enable  her  to  live  without  working,  al- 
though enforceable  if  lucrative  position  given  up  in  reliance  thereon;  Hunt  v. 
Hunt,  59  L.  R.  A.  306,  which  holds  parol  contract  to  convey  land  in  consideration 
of  marriage  not  validated  by  marriage. 

Cited  in  note   (26  L.R.A. (N.S.)   525)   on  moral  obligation  as  consideration  for 
express  promise. 
Liability    for    transferring    note    so    as   to    cut    off    defenses. 

Approved  in  Mader  v.  Cool,  14  Ind.  App.  303,  56  Am.  St.  Rep.  304,  42  N.  E. 
945.  holding  one  to  whom  note  is  executed  without  consideration,  and  who  trans- 
fers it  to  innocent  holder,  liable  to  maker  for  loss  accruing  to  him. 

Cited  in  note  (27  L.  R.  A.  519,  521)  on  liability  for  transferring  negotiable 
note  to  bona  fide  holder  so  as  to  cut  off  defenses. 

26  L.  R.  A.  311,  CRANE  v.  WEST  CHICAGO  PARK,  153  111.  348,  38  N.  E.  943. 
Tax    for    maintenance    of    boulevards. 

Cited  in  People  ex  rel.  Deneen  v.  Ennis,  188  111.  534,  59  N.  E.  236,  as  holding 
levy  of  special  tax  for  maintenance  of  boulevards  and  pleasure  ways  unconsti- 
tutional. 
Boulevard    us    street. 

Cited  in  footnote  to  Burridge  v.  Detroit,  42  L.  R.  A.  684,  which  holds  boule- 
vard a  street  so  as  to  make  city  liable  for  defective  sidewalk. 
Conversion    of   highway    into    pleasnre    driveway. 

'Cited  in  footnote  to  Cicero  Lumber  Co.  v.  Cicero,  42  L.  R.  A.  696,  which  sus- 
tains conversion  of  public   highway   into   pleasure  driveway  from   which  loaded 
vehicles  excluded. 
Rural    highway    as    local    improvement. 

Cited  in  footnote  to  Sperry  v.  Flygare,  49  L.  R.  A.  757,  which  holds  rural 
highway  not   local   improvement  authorizing  assessment  on   farm  lands. 
Validity   of    local   assessment    tax. 

Cited  in  Harrigan  v.  Jacksonville,  220  111.  135,  77  N.  E.  85,  holding  a  local 
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improvement  to  be  made  by  special  taxation  of  contiguous  property  not  uncon- 
stitutional being  a  tax  not  levied  according  to  valuation. 

26  L.  R.  A.  313,  MOODY  v.  AMAZON  INS.  CO.  52  Ohio  St.  12,  49  Am.  St.  Rep. 
699,  38  N.  E.   1011. 

Followed  without  discussion  in  Insurance  Co.  v.  Moore,  52  Ohio  St.  607,  44  N. 
E.  1139,  and  Retterer  v.  Ohio  Ins.  Co.  55  Ohio  St.  635,  48  N.  E.  1117. 
Violation    of   condition. 

Cited  in  Milwaukee  Mechanics'  Ins.  Co.  v.  Niewedde,  12  Ind.  App.  150,  39 
N.  E.  757,  holding,  in  absence  of  statute,  insured  cannot  recover  on  policy  where 
condition  against  future  encumbrances  has  been  violated;  Mahoney  v.  Scottish 
Union  &  Nat.  Ins.  Co.  3  Ohio  N.  P.  N.  S.  248,  16  Ohio  S.  &  C.  P.  Dec.  133,  hold- 
ing right  to  examine  insured  touching  matters  covered  by  policy  where  provided 
for  in  policy  was  condition  precedent  and  the  burden  of  proving  compliance 
therewith  was  upon  insured. 

Approved  and  distinguished  in  Sun  Fire  Office  v.  Clark,  53  Ohio  St.  426,  38 
L.R.A.  568,  42  N.  E.  248,  holding  additional   insurance  without  consent  of   in- 
surer not  change  within  statute  requiring  insurer  to  pay  full  amount  on  total 
loss  in  absence  of  change  increasing  risk. 
—  Necessity    of    pleading. 

Cited  in  Phillips  v.  Ohio  Farmer's  Ins.  Co.  13  Ohio  C.  C.  683,  6  Ohio  C.  D. 
266,  holding  conditions  relieving  insurer  wholly  or  partially  from  liability  upon 
some  contingency  must  be  pleaded  to  be  available;  Port  Blakely  Mill  Co.  v. 
Hartford  F.  Ins.  Co.  50  Wash.  664,  97  Pac.  781;  Taylor  v.  Modern  Woodmen  of 
America,  42  Wash.  309,  84  Pac.  867,  7  Ann.  Cas.  607, — holding  that  conditions  in 
an'  insurance  policy  which  relieve  insurer  from  liability  must  be  pleaded  and 
their  breach  alleged  by  the  defense;  Adams  v.  Atlas  Mut.  Ins.  Co.  135  Iowa,  302, 
112  N.  W.  651,  holding  that  an  increased  risk  is  a  matter  of  defense  which  must 
be  pleaded  and  proved  by  the  insurer;  Mullins  Co.  v.  Jacob  Freund  Roofing  Co. 
5  Ohio  N.  P.  N.  S.  5,  17  Ohio  S.  &  C.  P.  Dec.  745,  holding  condition  precedent 
to  action  on  contract  for  building  material  should  be  fully,  accurately  and  clearly 
pleaded  and  proven;  Kehm  v.  German  Mut.  Ins.  Co.  8  Ohio  N.  P.  548,  11  Ohio 
S.  &  C.  P.  Dec.  752,  holding  clause  in  insurance  policy  requiring  insured  to 
notify  insurer  if  other  insurance  was  taken  out  was  condition  subsequent  waiver 
of  which  need  not  be  alleged  in  petition  in  action  on  policy  but  might  be  raised 
in  reply. 
Burden  of  proof. 

Cited  in  Interstate  Casualty  Co.  v.  Bird,  18  Ohio  C.  C.  489,  10  Ohio  C.  D. 
211,  holding  burden  is  on  defense  to  prove  by  affirmative  evidence  breach  of 
conditions  invalidating  policy;  New  Pittsburg  Coal  Co.  v.  New  York  Coal  Co. 
12  Ohio  C.  C.  N.  S.  474,  31  Ohio  C.  C.  466,  holding  in  action  to  recover  royalty 
under  mining  lease  which  made  lessee  liable  for  royalty  on  minimum  tonnage 
and  bound  him  to  explore  for  minable  coal,  the  burden  of  proving  that  minimum 
fixed  by  contract  was  not  mined  because  of  causes  beyond  lessee's  control,  was 
upon  the  lessee;  Travelers'  Ins.  Co.  v.  Leibus,  8  Ohio  C.  C.  N.  S.  206.  28  Ohio 
C.  C.  704,  holding  charge  that  insurer  had  burden  of  proving  specific  cause  of 
death  which  would  avoid  accident  insurance  policy  was  not  so  inconsistent  with 
preceding  charge  that  plaintiff  must  prove  that  death  of  insured  resulted  alono 
from  accident  as  to  be  reversible  error:  Interstate  Casualty  Co.  v.  Bird,  18  Ohio 
('.  C.  489.  10  Ohio  C.  D.  212,  holding  burden  of  proving  by  affirmative  evidence 
that  deceased  died  of  causes  not  insured  against  was  upon  insurer  where  relied 
upon  as  defense. 
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Occupancy  of  premises. 

Approved  in  Eureka  F.  &  M.  Ins.  Co.  v.  Baldwin,  17  Ohio  C.  C.  151,  9  Ohio  C. 
D.  118,  holding  house  occupied  where  person  sleeps  in  it,  and  members  of  family 
visit  it  daily  to  obtain  water;  Home  Ins.  Co.  v.  Hancock,  106  Tenn.  521,  52 
L.R.A.  668,  footnote  p.  665,  62  S.  W.  145,  holding  house  not  vacant  when  in 
charge  of  custodian  having  access  to  but  one  room;  Doten  v.  ^Etna  Ins.  Co.  77 
Minn.  477,  80  N.  W.  630,  holding  statutory  provision  invalidating  policy  for 
vacancy  of  premises  not  qualified  by  requirement  that  whole  amount  be  paid  for 
total  loss,  in  absence  of  change  increasing  risk;  Bellevue  Roller  Mill  Co.  v.  Lon- 
don &  L.  F.  Ins.  Co.  4  Idaho,  318,  39  Pac.  196,  holding  mill  which  has  been  closed 
down  not  "unoccupied"  within  meaning  of  insurance  policy. 

Cited  in  Eureka  F.  &  M.  Ins.  Co.  v.  Baldwin,  17  Ohio  C.  C.  151,  9  Ohio  C. 
X).  122,  holding  residence  was  not  unoccupied  under  insurance  policy  where 
though  not  occupied  at  all  times  by  insured  it  was  used  by  his  son  as  place  to 
sleep  was  daily  visited  by  members  of  insured's  family  and  contained  insured's 
household  furniture. 

Cited  in  footnotes  to  Hampton  v.  Hartford  F.  Ins.  Co.  52  L.  R.  A.  344,  which 
holds  church  in  which  services  held,  though  with  windows  boarded  up,  not  un- 
occupied, as  matter  of  law,  though  services  are  not  held  and  windows  are  boarded 
up  for  more  than  the  ten-day  limit  fixed  by  policy;  McGannon  v.  Michigan  Millers' 
Mut.  F.  Ins.  Co.  54  L.  R.  A.  739,  which  holds  policy  not  avoided  by  temporary  ab- 
sence of  competent  watchman  from  mill;  German  Ins.  Co.  v.  Russell,  58  L.  R.  A. 
234,  which  holds  policy  absolutely  forfeited  by  allowing  premises  to  remain 
vacant  time  specified  in  policy. 

Cited  in  notes  (52  L.R.A.  344)  as  to  what  constitutes  vacancy  of  building: 
(40  L.R.A.  (N.S.)  58,  62)  on  sleeping  on  premises  as  preventing  their  becoming 
vacant  or  unoccupied  within  insurance  policy. 

—  Idle    plant. 

Cited  in  footnotes  to  Louck  v.  Orient  Ins.  Co.  33  L.R.A.  712,  which  holds 
policy  on  idle  distillery  not  void  because  not  in  operation;  Brehm  Lumber  Co. 
v.  Svea  Ins.  Co.  68  L.R.A.  110,  which  holds  policy  on  shingle  mill  and  dry  kiln 
in  close  proximity  divisible  as  to  amounts  of  indemnity  and  avoided  in  entire- 
ty by  shutting  down  of  mill  without  permission,  though  shingles  are  still  trans- 
ferred into  and  out  of  the  kiln. 

—  Executor's    liability    for    loss    of    insurance   by    •vacancy. 

Cited   in   footnote  to  Henderson  Trust  Co.   v.   Stuart,  48  L.  R.   A.  49,   whicn 
holds  executor  liable  for  loss  of  insurance  from  failure  to  apply  for  extension 
of  vacancy  permit. 
Option  to  rebuild. 

Approved   in  Milwaukee  Mechanics'   Ins.   Co.  v.  Russell,   65   Ohio  St.   256,   56 
L.R.A.  161,  62  N.  E.  338,  holding  provision  giving  insurer  option  to  rebuild  in 
case  of  total  loss,  repugnant  to  statute  requiring  in  such  case  that  policy  be  paid 
in  full. 
Change    increasing:    risk    insured. 

Overruled  in  Germania  F.  Ins.  Co.  v.  Werner,  76  0.  S.  356,  12  L.R.A. (N.S.) 
456,   118  Am.  St.  Rep.  891,  81  N.  E.  980,  holding  words  "any  change  increas- 
ing risk"  to  refer  only  to  change  in  the  insured  building  or  structure  itself. 
Increased    risk    as   jury    question. 

Followed  in  Germania  F.  Ins.  Co.  v.  Werner.  6  Ohio  X.  P.  N.  S.  517,  16  Ohio 
S.  &  C.  P.  Dec.  526,  holding  condition  in  policy  that  it  should  be  effective  only 
while  building  insured  was  used  in  specified  way  was  condition  subsequent;  and 
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whether  change  of  use  and   subsequent  occupancy   increased   risk  was   question 
for  jury. 

Cited  in  Northwestern  Mut.  L.  Ins.  Co.  v.  Risley,  22  Ohio  C.  C.  163,  12  Ohio 
C.  D.   188,   holding  it  was  for  jury  to  determine  the  materiality  of   false  and 
fraudulent   statements   by    insured    as   to   his   use   of   intoxicants   in   answer   to 
interrogatories  in  life  insurance  application. 
Statute  as  part  of  contract. 

Cited  in  Cincinnati  v.  Cincinnati  Street  R.  Co.  16  Ohio  S.  &  C.  P.  Dec.  227, 
holding  interurban  railroad  operating  by  agreement  over  lines  of  street  railway 
built  under  franchise  given  in  consideration  of  certain  transfer  privileges  was 
bound  by  such  agreement. 
Legislative    regulation    of    Insurance. 

Cited  in  Adams  v.  Atlas  Mut.  Ins.  Co.  135  Iowa,  301,  112  N.  W.  651,  holding 
the  business  of  insurance  subject  to  legislative  restriction  and  control. 
Construction    favoring-    Insured. 

Cited  in  note  (14  Eng.  Rul.  Cas.  19)  on  construction  of  insurance  policies  in 
favor  of  insured. 

26  L.  R.  A.  317,  STATE  v.  NELSON,  52  Ohio  St.  88,  39  N.  E.  22. 
Uniform    operation    of    laws. 

Approved  in  State  v.  Spellmire,  67  Ohio  St.  82,  65  N.  E.  619,  holding  special  or 
local  legislation  invalid  as  to  every  subject-matter  which  can  reasonably  be 
covered  by  general  law;  State  ex  rel.  Schwartz  v.  Ferris,  53  Ohio  St.  336,  30 
L.R.A.  224,  41  N.  E.  579,  holding  law  of  general  nature,  in  full  force  in  every 
part  of  state,  conforms  to  constitutional  requirement  that  general  laws  have 
uniform  operation;  Hixou  v.  Burson,  54  Ohio  St.  482,  43  N.  E.  1000,  holding 
general  act  concerning  construction  and  repair  of  highways,  which  is  limited 
to  single  county,  unconstitutional  for  want  of  uniform  operation;  State  ex  rel. 
Monnett  v.  Baker,  55  Ohio  St.  8,  44  N.  E.  516,  holding  act  classifying  cities  ac- 
cording to  population  and  including  any  city  coming  within  the  class  in  general : 
State  ex  rel.  Wilmot  v.  Buckley,  60  Ohio  Ct.  297,  54  N.  E.  272,  holding  act 
operating  only  in  cities  not  unconstitutional;  Seifert  v.  Weidner,  12  Ohio  C.  C. 
7,  5  Ohio  C.  D.  506,  holding  crematory  act  applicable  only  to  cities  of  specified 
class  and  grade  constitutional;  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C. 
C.  A.  672,  55  U.  S.  App.  730,  85  Fed.  32,  holding  act  authorizing  city  on  vote  of 
electors  to  charge  cost  of  sewers  on  property  benefited,  unconstitutional  as  grant- 
ing power  not  possessed  by  others  of  same  class;  State  v.  Whitaker,  160  Mo.  71, 
60  S.  W.  1068,  holding  statute  requiring  electric  cars  to  furnish  screens  for 
motormen  in  cold  weather  not  unconstitutional;  Pierce  v.  Van  Dusen,  24  C.  C. 
A.  289,  47  U.  S.  App.  339,  78  Fed.  703,  holding  that  act  imposing  liability  for 
negligence  of  fellow  servants  against  railroads  in  state  is  of  uniform  operation. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  351,  33  L.R.A.  (N.S.) 
706,  108  N.  W.  902,  holding  a  law  general  if  it  be  so  made  that  all  persons  sub- 
ject to  its  terms  are  treated  alike  under  like  circumstances  and  conditions ; 
Cincinnati  Street  R.  Co.  v.  Horstman,  72  Ohio  St.  105,  73  N.  E.  1075.  holding  a 
law  operating  throughout  the  state  upon  every  individual  corporation  of  the 
class  therein  defined  to  be  general ;  Peirce  v.  Van  Dusen,  69  L.R.A.  705.  24  C.  C. 
A.  280,  47  U.  S.  App.  339,  78  Fed.  703,  sustaining  statute  abrogating  fellow 
servant  rule  as  to  superior  servants  of  a  railroad  company;  Kane  v.  Erie  Ry. 
68  L.R.A.  788,  67  C.  C.  A.  653,  133  Fed.  685,  sustaining  a  statute  abrogating  fel- 
low servant  rule  as  to  those  employees  having  charge  of  other  servants;  State  v. 
Tower,  185  Mo.  94,  68  L.R.A.  402,  84  S.  W.  10,  holding  a  smoke  nuisance  statute 
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applying  only  to  cities  of  over  100,000  inhabitants  up  to  300,000  constitutional; 
State  v.  Thompson,  142  Ala.  110,  38  So.  679,  holding  a  general  election  law  ex- 
cepting from  its  provisions  special  primary,  county  and  municipal  elections,  to 
be  a  general  and  not  a  local  law;  Smith  v.  State,  54  Tex.  Crim.  Rep.  316,  113 
S.  W.  289,  holding  that  if  the  operation  and  effect  of  a  law  is  necessarily  special 
the  act  is  special  without  reference  to  its  form;  Re  Bachtel,  1  Ohio  C.  C.  N.  S. 
543,  31  Ohio  C.  C.  164,  upholding  statute  applicable  only  to  banks  organized 
under  the  free  banking  act  as  a  general  law  of  uniform  operation  where  such 
class  existed  and  other  banks  might  be  so  organized;  Allen  v.  Smith,  84  Ohio 
St.  294,  95  N.  E.  829,  holding  an  act  regulating  the  use  of  automobiles  and 
providing  for  safety  of  persons  using  highways  by  service  of  summons  against 
one  violating  its  provisions  by  sheriff  of  any  county  was  a  valid  exercise  of  the 
right  of  the  legislature  to  classify  for  legislative  purposes;  State  v.  Craig,  8 
Ohio  N.  P.  148,  10  Ohio  S.  &  C.  P.  Dec.  578,  holding  statute  requiring  appoint- 
ment of  deputy  state  supervisors  of  elections  which  excepted  cities  from  their 
jurisdiction  was  general  law  operating  uniformly  in  all  counties:  Horstman  v. 
Cincinnati  Street  Ry.  1  Ohio  N.  P.  N.  S.  51,  13  Ohio  S.  &  C.  P.  Dec.  698,  holding 
under  power  of  legislature  to  classify  for  legislative  purposes  a  statute  giving 
taxpayers  only,  the  right  to  enjoin  the  use  of  illegal  franchise  was  valid  general 
law  of  uniform  operation;  Froelich  v.  Toledo  &  O.  C.  R.  Co.  5  Ohio  C.  C.  N.  S. 
14,  24  Ohio  C.  C.  366,  holding  statute  which  made  railroad  employees  having 
charge  or  control  of  other  employee  the  superiors  of  employees  in  other  depart- 
ments having  no  control  of  other  employees  was  valid  as  affording  equal  pro- 
tection to  all  in  a  class,  was  uniform  in  operation  and  granted  no  special 
privileges;  McKisson  v.  Wright,  15  Ohio  S.  &  C.  P.  Dec.  Ill,  holding  it  was 
within  the  power  of  the  legislature  to  exempt  from  operation  of  a  compulsory 
fiduciary  bond  law  estates  not  exceeding  a  certain  fixed  sum;  Seifert  v.  Weidner, 
12  Ohio  C.  C.  7,  5  Ohio  C.  D.  509,  holding  crematory  law  which  was  operative  in 
all  cities  of  the  second  grade  second  class  was  general  law,  uniform  in  operation, 
though  applicable  at  passage  to  but  one  city  in  state;  State  v.  Jones,  22  Ohio 
C.  C.  697,  11  Ohio  C.  D.  505,  declaring  validity  of  municipal  classification  legis- 
lation was  settled  law  and  upholding  statute  regulating  construction  of  bridges 
in  cities  of  certain  grade  and  class  situated  upon  navigable  rivers. 
Street  car  line  as  railroad. 

Approved  in  Sams  v.  St.  Louis  &  M.  River  R.  Co.  174  Mo.  96,  61  L.R.A.  475, 
73   S.   W.  686    (dissenting  opinion),   majority   holding   street  car   company   not 
railroad  within  meaning  of  term  as  used  in  fellow-servant  act. 
Exercise  of  police  power. 

Approved  in  State  v.  Layton,  160  Mo.  499,  62  L.R.A.  171,  83  Am.  St.  Rep. 
487,  61  S.  W.  171,  holding  statute  prohibiting  use  of  alum  in  manufacture  of 
baking  powder  not  unconstitutional  where  evidence  as  to  effect  of  alum  is  con- 
tradictory. 

Cited  in  Bd.  of  Ed.  v.  Sawyer,  7  Ohio  N.  P.  N.  S.  411,  19  Ohio  S.  &  C.  P.  Dec. 
1,  holding  statute  delegating  to  inspector  of  work  shops  and  factories  the  power 
of  ascertaining  whether  school  houses  were  properly  protected  from  fire  and  its 
dangers  and  to  specify  necessary  appliances,  additions  and  alterations  was  a 
proper  exercise  of  the  police  power. 

Cited  in  notes  (31  L.  R.  A.  804.  805)  on  police  regulation  of  electric  com- 
panies; (32  L.R.A.  853)  on  police  power  to  protect  health  of  employees  '104 
Am.  St.  Rep.  647)  on  municipal  regulations  of  street  railways  for  protwtion 
of  public;  (31  L.R.A.  804,  805)  on  police  regulation  of  electric  companies;  (62 
Am.  St.  Rep.  176;  32  L.R.A.  853)  on  police  power  to  protect  health  of  em- 
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ployees;    (30  L.R.A.  (N.S.)    428)    on  liability  of  street  railway  to  employees  for 
failure  to  perform  statutory  duty  to  provide  vestibules. 
Sufficiency   of    Indictment. 

Cited  in  State  v.  Schoepf,  5  Ohio  N.  P.  N.  S.  164,  17  Ohio  S.  &  C.  P.  Dec.  674, 
holding  indictment  copied  after  that  in  leading  case  sufficiently  charged  the  of- 
fense. 

26  L.  R.  A.  321,  COLGATE  v.  LATTA,  115  X.  C.  127,  20  S.  E.  388. 
Parol    evidence    to    vary    vrritten    contract. 

Approved  in  Foreign  Hardwood  Log  Co.  v.  Coffin,  130  N.  C.  435,  41  S.  E.  931, 
holding  evidence  admissible  to  show  separate  oral  agreement,  where  written  con- 
tract not  intended  to  be  complete  statement  of  whole  transaction. 

Cited  in  Ivey  v.  Bessemer  City  Cotton  Mills,  143  N.  C.  194,  55  S.  E.  613, 
holding  where  writing  shows  on  its  face  that  whole  of  contract  is  not  reduced 
to  writing  parol  evidence  is  admissible  to  supply  the  omission;  Brown  v.  Hobbs, 
147  N.  C.  76,  60  S.  E.  716,  allowing  parol  evidence  to  show  that  plaintiff  sold 
land  to  defendant  on  agreement  that  defendant  was  to  sell  land  at  a  profit  and 
divide  profits  with  plaintiff. 

26  L.  R.  A.  323,  PITTSBURGH  &  W.  E.  PASS.  R.  CO.  v.  POINT  BRIDGE  CO. 
165  Pa.   37,  30  Atl.  511. 

Subsequent  action  between  the  same  parties,  223  Pa.  136,  72  Atl.  348. 
Bridge   as   highvray. 

Approved  in  Chamberlain  v.  People's  Bridge  Co.  2  Dauphin  Co.  Rep.  333, 
holding  bridge  a  highway  and  that  bridge  company  may  grant  electric  railway 
exclusive  right  to  lay  its  tracks  upon  it;  Com.  ex  rel.  Elkin  v.  Sycamore  Street 
R.  Co.  3  Dauphin  Co.  Rep.  103,  30  Pittsb.  L.  J.  N.  S.  337,  denying  street  railway 
exclusive  right  to  lay  its  tracks  on  bridge  to  determine  public  travel  and  ac- 
commodation; Brand  v.  Multnomah  County,  38  Or.  94,  50  L.  R.  A.  394,  84  Am. 
St.  Rep.  772,  62  Pac.  209,  holding  bridge  connecting  public  highways  is  public 
highway,  whether  built  at  public  expense  or  by  private  corporation. 

Cited  in  Point  Bridge  Co.  v.  Pittsburg  &  West  End  R.  Co.  230  Pa.  291,  79 
Atl.  567,  holding  that  equity  has  power  to  fix  rate  to  be  paid  to  bridge  company 
for  use  of  bridge  where  there  is  disagreement  because  of  change  of  motive  power 
to  electricity. 

Cited  in  note  (30  L.R.A.  ( N.S. )  361,  362,  363)  on  rights  and  duties  of  toll- 
bridge  proprietors. 

26  L.  R.  A.  325,  TARLETON  v.  LAGARDE,  46  La.  Ann.  1368,  49  Am.  St.  Rep. 

353,  16  So.  180. 
Charge    of    passing:    counterfeit    money. 

Approved   in   Mequet   v.   Silverman,   52   La.   Ann.    1374,   27    So.    885,   holding 
malice  and   injury   presumed  where  one,   without  reason,   charges   another   with 
having  passed  counterfeit  money  on  him. 
Charge  affecting  person  in  his  vocation. 

Approved  in  Bornmann  v.  Star  Co.  174  N.  Y.  219,  66  N.  E.  723,  holding  slan- 
derous words  affecting  person  in  his  vocation,  actionable  per  se. 

Cited  in  footnote  to  Triggs  v.  Sun  Printing  &  Pub.  Asso.  66  L.R.A.  612,  which 
holds  public  right  of  comment  or  criticism  upon  acts  of  author  and  instructor 
in  university  not  to  extend  to  attack  upon  him  individually  or  to  justify  defama- 
tion of  his  character. 
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26  L.  R.  A.  329,  NEW  ORLEANS  v.  ABAGNATTO,   10  C.  C.  A.  361,  23  U.  S. 

App.  533,   62  Fed.   Rep.   240. 
Liability-   of    municipality    for    injury    to    private    individual. 

Approved  in  Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  10,  43  L.  ed. 
345,  19  Sup.  Ct.  Rep.  77,  holding  ordinance  impairing  charter  of  water  com- 
pany creates  case  within  jurisdiction  of  Federal  court ;  Esberg  Cigar  Co.  v. 
Portland,  34  Or.  289,  43  L.  R.  A.  440,  75  Am.  St.  Rep.  651,  55  Pac.  961,  holding 
city  liable  for  injury  to  private  individual,  due  to  negligent  construction  or 
operation  of  water  works. 

Cited  in  Hull  v.  Roxboro,  142  N.  C.  456,  12  L.R.A.  (N.S.)  640,  55  S.  E.  351, 
holding  a  municipality  not  civilly  liable  for  failure  to  enforce  an  ordinance. 

Cited  in  notes    (38  L.R.A. (N.S.)    152)    on  liability  of  municipality  for  death 
caused  by  negligence  in  the  performance  of  a  governmental  function;    (108  Am. 
St.  Rep.  166)   as  to  what  municipal  corporations  are  answerable  for  injuries  due 
to  defects  in   streets  and  other  public  places. 
Mob  violence. 

Approved  in  New  Orleans  v.  Kerr,  50  La.  Ann.  417,  69  Am.  St.  Rep.  442,  23 
So.  384,  holding  city  liable  for  breach  of  its  contract  to  afford  police  protection 
to  pound  keeper;  Fischer  Land  &  Improv.  Co.  v.  Bordelon,  52  La.  Ann.  435,  27 
So.  59,  holding  parish  not  liable  for  damage  inflicted  on  private  property  by  mob. 

Cited  in  footnotes  to  Brown  v.  Orangeburg  County,  44  L.  R.  A.  734,  which 
sustains  county's  liability  for  lynching  of  person  other  than  prisoner;  Chicago 
v.  Manhattan  Cement  Co.  45  L.  R.  A.  848,  which  sustains  statute  compelling 
county  to  pay  three  fourths  of  value  of  property  destroyed  by  mob;  Wallace  v. 
Norman,  48  L.  R.  A.  620,  which  denies  city's  liability  for  acts  of  officers  when 
participating  in  conspiracy  or  mob. 

Cited  in  note   (23  Eng.  Rul.  Cas.  140)   on  what  constitutes  a  riot  and  liability 
therefor. 
Rig-hts    of    foreign    citizens. 

Disapproved  in  Fulco  v.  Schuylkill  Stone  Co.  163  Fed.  126,  holding  foreign 
citizens  residing  in  foreign  country  having  no  property  in  United  States  have 
no  right  of  action  for  a  wrongful  death  under  treaty  between  United  States  and 
Italy. 

26  L.  R.  A.  337,  CHICAGO  &  C.  TERMINAL  R.  CO.  v.  WHITING,  H.  &  E.  C. 
STREET  R.  CO.  139  Ind.  297,  47  Am.  St.  Rep.  264,  38  N.  E.  604. 

Cited  in  Chicago  &  C.  Terminal  R.  Co.  v.  Hammond,  W.  &  E.  C.  Electric  R. 
Co.  151  Ind.  577,  46  N.  E.  999,  for  statement  of  facts. 
Grade   crossing. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Bowling  Green  R.  Co.  110  Ky.  796,  63 
S.  W.  4,  holding  equity  without  jurisdiction  to  enjoin  street  railway  from 
crossing  steam  railroad's  track  at  grade  in  public  street,  in  absence  of  statute  or 
constitutional  provision  conferring  jurisdiction. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Houston  Electric  Co.  57  Tex.  Civ.  App. 
174,  122  S.  W.  287,  holding  that  street  railway  with  right  to  construct  road 
along  street  cannot  be  prevented  by  steam  road  from  intersecting  its  tracks; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Muncie  &  P.  Traction  Co.  174  Ind.  176,  91 
N.  E.  600:  Evansville  &  S.  I.  Traction  Co.  v.  Evansville  Belt  R.  Co.  44  Ind. 
App.  161,  87  N.  E.  21, — holding  that  city's  grant  to  railroad  to  run  trains  upon 
street  does  not  prevent  grant  of  franchise  to  street  railroad  to  run  cars  across 
such  street. 

Cited  in  footnote  to  New  York,  N.  H.  &  H.  R.  Co.  v.  Bridgeport  Traction  Co. 
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29  L.  R.  A.  367,  which  sustains  right  to  make  grade  crossing  at  intersection  of 
steam  and  street  railroads. 
Compensation. 

Approved  in  Southern  R.  Co.  v.  Atlanta  Ry.  &  Power  Co.  Ill  Ga.  687,  51  L. 
R.  A.  128,  36  S.  E.  873;  Central  Pass.  R.  Co.  v.  Philadelphia,  W.  &  B.  R.  Co.  95 
Md.  443,  52  Atl.  752;  Chicago,  B.  &  Q.  R.  Co.  v.  Steel,  47  Neb.  744,  66  N.  W. 
830, — holding  street  railway  may  cross  tracks  of  railroad  without  making  com- 
pensation. 

Cited  in  South  East  &  St.  L.  L.  R.  Co.  v.  Evansville  &  Mt.  V.  Electric  R.  Co. 
169  Ind.  343,  13  L.R.A.(N.S-)  920,  82  N.  E.  765,  14  Ann.  Cas.  214,  denying  right 
of  a  steam  railroad  to  compensation  from  an  electric  interurban  for  the  cross- 
ing of  its  track;  Kinsey  v.  Union  Traction  Co.  169  Ind.  627,  81  N.  E.  922,  hold- 
ing the  operation  of  an  interurban  railroad  within  a  city  over  the  tracks  of  a 
street  railroad  company  not  an  additional  servitude. 

Cited  in  note    (29  L.  R.  A.  485)   on  right  of  railroad  company  to  compensa- 
tion for  laying  street  railway  across  railroad  track  on  street  crossing. 
Damages    for    delay    and    danger. 

Approved  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  General  Electric  R.  Co.  50  C.  C.  A. 
428,   112  Fed.  693,  holding  damages  for  increased  delay  and  danger  in  crossing 
not  allowable  to  steam  railroad  whose  tracks  are  crossed  at  grade  by  street  rail- 
way. 
Additional    burden. 

Approved  in  Magee  v.  Overshiner,  150  Ind.  130,  40  L.  R.  A.  372.  65  Am.  St. 
Rep.  358,  49  N.  E.  951,  holding  use  of  street  for  telephone  and  wires  not  addi- 
tional servitude;  Coburn  v.  New  Teleph.  Co.  156  Ind.  93,  52  L.  R.  A.  673,  59  N. 
E.  324,  holding  trench  and  pipes  as  conduit  for  telephone  wires  not  additional 
burden,  although  so  close  to  walk  as  to  interfere  with  intended  areas  under  it; 
Citizens  Street  R.  Co.  v.  Hamer,  29  Ind.  App.  429,  62  N.  E.  658,  holding  street 
railway  not  additional  burden. 

Cited  in  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  312,  63  N.  E.  357  ( dissenting 
opinion),  majority  holding  construction  of  street  railway  imposes  additional  bur- 
den upon  land  of  adjoining  owner;  Grank  Trunk  Western  R.  Co.  v.  South  Bend, 
174  Ind.  224,  36  L.R.A.(N.S.)  858,  91  N.  E.  809,  holding  that  ordinance  re- 
stricting number  of  tracks  to  be  laid  upon  street  to  one  for  distance  of  three 
or  four  blocks  cannot  be  said  to  be  unreasonable  as  matter  of  law;  Fowler  v. 
Ft.  Wayne  &  W.  V.  Traction  Co.  45  Ind.  App.  444,  91  N.  E.  47,  holding  that 
authorized  use  of  interurban  railroad  of  highway  does  not  constitute,  of  itself  a 
nuisance;  Indiana  R.  Co.  v.  Orr,  41  Ind.  App.  426,  84  N.  E.  32.  holding  an  in- 
terurban railroad  not  an  additional  servitude;  Mordhurst  v.  Ft.  Wayne  &  S.  W. 
Traction  Co.  163  Ind.  277,  66  L.R.A.  115,  106  Am.  St.  Rep.  222,  71  N.  E.  642,  2 
Ann.  Cas.  967,  holding  an  interurban  electric  railway  having  an  authority  to 
carry  passengers,  baggage  and  light  express  not  an  additional  servitude;  Michi- 
gan C.  R.  Co.  v.  Hammond,  W.  &  E.  Chicago  Electric  R.  Co.  42  Ind.  App.  70,  83 
N.  E.  650;  Indianapolis  Street  R.  Co.  v.  Tenner,  32  Ind.  App.  319,  67  X.  E. 
1044, — holding  a  street  railroad  not  an  additional  burden  on  street;  Pittsburgh, 
C.  C.  &  St,  L.  R.  Co.  v.  Browning,  34  Ind.  App.  93,  71  S.  W.  227,  holding  a  street 
car  an  additional  vehicle  on  street. 

Cited  in  notes   (36  L.R.A.(N.S.)   709,  712)   on  abutter's  right  to  compensation 
for  railroads  in  streets;    (106  Am.  St.  Rep.  234,  243,  244)  on  what  are  additional 
servitudes  in  highways. 
Apportionment   of   cost    of    safety    devices. 

Approved  in  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  ARailroad  Comrs.  127  Mich.  219. 
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62  L.  R.  A.  154,  86  N.  W.  842,  holding  street  railway  whose  tracks  are  crossed 
by  steam  railroad  must  pay  portion  of  cost  of  safety  devices  at  intersection. 

26  L.  R.  A.  340,  AUGUSTA  v.  BURUM,  93  Ga.  68,  19  S.  E.  820. 
Revocability  of  license. 

.Approved  in  Hiers  v.  Mill  Haven  Co.  113  Ga.  1004,  39  S.  E.  444,  holding  license 
to  maintain  tram  road  in  consideration  of  free  transportation  and  wharfage  not 
revocable  after  acted  upon.  ' 

Cited  in  Stewart  v.  Slocumb,  120  Ga.  762,  48  S.  E.  311,  holding  that  owner  of 
servient  estate  has  no  right  to  revoke  license  after  licensee  has  executed  it  and 
has  incurred  expense;  Brown  v.  Bowman,  119  Ga.  158,  46  S.  E.  410,  on  the  irrev- 
ocability of  an  executed  parol  license. 

Cited  in  footnotes  to  Snyder  v.  Mt.  Pulaski,  44  L.  R.  A.  407,  which  holds  per- 
mission to  use  well  in  city  street,  license  revocable  at  city's  pleasure;  Wallace 
v.  Reno,  63  L.  R.  A.  337,  which  authorizes  revocation  of  liquor  license  by  legis- 
lature or  municipal  officers  with  or  without  notice  to  licensee. 

Cited  in  notes  (49  L.R.A.  505)  on  revocability  of  license  to  maintain  burden 
on  land  after  licensee  has  incurred  expense  in  creating  burden;  (9  L.R.A. (N.S.) 
733)  on  expenditure  in  reliance  upon  license  from  public,  as  preventing  revoca- 
tion in  interest  of  public  health. 

Distinguished  in  Macon  Consol.  Street  R.  Co.  v.  Macon,  112  Ga.  788,  38  S.  E. 
60,  holding  city  may  require  street  railway  to  remove  its  tracks  from  side  to 
center  of  street. 
Rig-ht   to  maintain  awnings   or  sigrns. 

Approved  in  Ivins  v.  Trenton,  68  N.  J.  L.  506,  53  Atl.  202,  holding  ordinance 
forbidding  erection  of  signs,  awnings,  or  sheds  over  walk  does  not  invade  rights 
of  n  butting  owner. 

Cited  in  footnote  to  Hibbard  v.  Chicago,  40  L.  R.  A.  621,  which  holds  awning 
permit  revocable. 

Cited  in  notes   (26  L.R.A.  340)    on  right  to  maintain  awnings  in  street;    (20 
L.R.A.  (N.S.)    146)    on  power  of  municipality  to  compel  removal  of  awnings  or 
signs  encroaching  on   streets. 
Municipal    power   over   nuisances. 

Cited  in  notes   (36  L.  R.  A.  609)   on  power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances;    (39  L.  R.  A.  668,  670)    on  municipal  power  over 
nuisances  affecting  highways  and  waters. 
Bay   window  as   indictable   nuisance. 

Cited  in  footnote  to  State  v.  Kean,  48  L.  R.  A.  102,  which  holds  indictable  nui- 
sance created  by  bay  window  extending  over  street. 
Prescriptive   right. 

Approved  in  Norrell  v.  Augusta  R.  &  Electric  Co.  116  Ga.  315,  59  L.  R.  A.  103, 
42  S.  E.  466,  holding  prescription  does  not  run  against  municipal  corporation  in 
regard  to  land  held  for  benefit  of  public. 

Cited  in  Foley  v.  County  Ct.  54  W.  Va.  29,  46  S.  E.  246,  holding  that  adverse 
possession  must  be  under  a  claim  of  title. 

Cited  in  note   (53  L.  R.  A.  903)   on  prescriptive  right  to  maintain  public  nui- 
sance. 
Dedication. 

Approved  in  Atlanta  R.  &  Power  Co.  v.  Atlanta  Rapid  Transit  Co.  113  Ga.  492, 
39  S.  E.  12.  holding  land  dedicated  to  public  use  as  highway,  where  owner  con- 
sents, expressly  or  by  acts,  to  its  improvement  and  use  by  public. 
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I  ii  in  n.-i  i  \  .-    relief. 

Cited  in  footnotes  to  State  ex  rel.  Kenamore  v.  Wood,  48  L.  R.  A.  596,  which 
denies  right  to  injunction  against  enforcing  alleged  unconstitutional  statute  for 
inspection  of  beer;  State  ex  rel.  Rose  v.  Superior  Court,  48  L.  R.  A.  819,  which 
denies  right  to  injunction  against  passage  of  ordinance  creating  contract:  First 
Nat.  Bank  v.  Tyson,  59  L.  R,  A.  399,  which  sustains  right  of  injunction  against 
pillars  in  street  in  front  of  adjoining  lot,  obstructing  light  and  air  from  street; 
Paul  v.  Washington,  65  L.R.A.  902,  which  denies  right  to  enjoin  enforcement  of 
municipal  ordinance  on  ground  that  it  is  unreasonable  and  void;  Ramsey  v. 
Shelbyville,  68  L.R.A.  300.  which  sustains  right  of  taxpayers  to  maintain  action 
to  annul  ordinance  accepting  gift  and  obligating  city  for  its  maintenance  though 
it  has  not  yet  taken  effect. 

26  L.  R,  A.  345,  STATE  ex  rel.  GEORGE  v.  AIKEN,  42  S.  C.  222,  20  S.  E.  221. 

Followed  without  discussion  in  Melchers  v.  Bates,  42  S.  C.  271,  20  S.  E.  240. 
Stare   decisis. 

Approved  in  Denney  v.  State,  144  Ind.  539,  31  L.  R.  A.  738,  42  N.  E.  929,  hold- 
ing rule  of  stare  decisis  does  not  bind  court  in  deciding  constitutionality  of  stat- 
ute not  involving  property  right  or  contract. 

Cited  in  note  (73  Am.  St.  Rep.  104  )on  limitations  on  doctrine  of  stare  decisis. 
Legislative  power. 

Approved  in  State  ex  rel.  Lamar  v.  Jacksonville  Terminal  Co.  41  Fla.  398,  27 
So.  225,  holding,  under  general  grant  of  legislative  power  in  Constitution,  legis- 
lature has  complete  power,  subject  only  to  limitations  in  state  or  Federal  Consti- 
tution; State  v.  Potterfield,  47  S.  C.  77,  25  S.  E.  39,  upholding  constitutionality 
of  dispensary  act  forbidding,  under  penalty,  sale  of  intoxicating  liquors  except  as 
prescribed;  Farmville  v.  Walker,  101  Va.  332,  61  L.  R.  A.  129,  99  Am.  St.  Rep. 
870,  43  S.  E.  558,  holding  legislature  may  permit  town  to  establish  dispensary, 
although  it  may  render  necessary  the  expenditure  of  public  money  and  imposition 
of  tax;  State  ex  rel.  Barber  v.  Parler,  52  S.  C.  218,  29  S.  E.  651,  holding  legis- 
lature may  provide  for  second  election  to  determine  location  of  county  seat. 

Cited  in  Gordon  v.  Corning,  174  Ind.  340,  92  N.  E.  59,  holding  that  right  to 
sell  liquor  may  be  regulated  by  law;  State  v.  Durein,  70  Kan.  32,  15  L.R.A. 
(N.  S.)  948,  80  Pac.  987,  sustaining  a  statute  prohibiting  the  sale  and  manu- 
facture of  intoxicating  liquors  except  for  medical,  scientific  and  mechanical  pur- 
poses. 

Cited  in  notes   (1  L.R.A.  (N.S.)   640)   on  regulating  sale  of  intoxicants  on  ves- 
sels engaged  in  interstate  commerce;    (15  L.R.A.(X.S.)    916,  927,  933.  947)    on 
constitutional  right  to  prohibit  sale  of  intoxicants;    (78  Am.  St.  Rep.  253)    on 
acts  respecting  intoxicating  liquors  which  legislature  may  declare  criminal. 
Establishment    of    dispensary    by    municipality. 

Cited  in  footnotes  to  Plumb  v.  Christie,  42  L.  R.  A.  181,  which  holds  establish- 
ment of  dispensaries  by  municipalities  for  exclusive  sale  of  liquor,  within  police 
power;  Farmville  v.  Walker,  61  L.  R.  A.  125,  which  sustains  legislative  power  to 
permit  town  to  establish  dispensary  for  exclusive  sale  of  liquor;  Lofton  v.  Collins, 
61  L.  R.  A.  150,  which  denies  municipal  authority  to  organize  dispensary  by  ap- 
pointing commissioners  authorized  to  sell  liquor.  < 
Monopoly. 

Approved  in  Plumb  v.  Christie,  103  Ga.  697,  42  L.  R.  A.  187,  30  S.  E.  759,  and 
Guy  v.  Cumberland  County,  122  N.  C.  474,  29  S.  E.  771,  holding  dispensary  act 
restraining  right  to  sell  liquor  to  government  agencies  not  invalid  as  creating 
monopoly. 
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Cited  in  State  ex  rel.  Lyon  v.  State  Dispensary  Commission,  79  S.  C.  323,  60 
S.  E.  928,  sustaining  right  of  state  to  monopolize  liquor  business  of  state. 
,     Cited  in  note   (53  L.  R.  A.  764)   on  constitutionality  of  statute  attempting  to 
grant  monopoly. 
Dispensary  as  carrying1  on   business   by  municipality. 

Approved  in  Sheppard  v.  Dowling,  127  Ala.  10,  85  Am.  St.  Rep.  68,  28  So.  791, 
holding  dispensary  act  does  not  provide  for  carrying  on  of  business  of  private  na- 
ture by  counties  and  towns  in  violation  of  Constitution. 
Validity    of    ordinance. 

Approved  in  Darlington  v.  Ward,  48  S.  C.  578,  38  L.  R.  A.  337,  26  S.  E.  906 
(dissenting  opinion),  majority  holding  ordinance  making  it  unlawful  to  keep  any 
hog  within  corporate  limits  reasonable. 

Cited  in  Sandys  v.  Williams,  46  Or.  341,  80  Pac.  642,  sustaining  an  ordi- 
nance forbidding  the  sale  of  intoxicating  liquors  in  any  room  or  box  connected 
with  a  saloon. 

Cited  in  footnote  to  Bennett  v.  Pulaski,  47  L.  R.  A.  278,  which  sustains  or- 
dinance for  closing  saloons  between   10  and  4  o'clock  at  night  and  on  Sundays, 
but  not  requirement  for  removing  curtains  on  front  doors  and  windows. 
Seizure   of   liquors. 

Approved  in  State  v.  Holleyman,  55  S.  C.  239,  45  L.  R.  A.  576,  33  S.  E.  366, 
holding  liquors  purchased  in  another  state  and  brought  across  state  line  by  pur- 
chaser not  contraband  while  in  course  of  transportation. 

Cited  in  footnote  to  Lanahan  v.  Bailey,  42  L.  R.  A.  297,  which  holds  attachment 
of  liquors  shipped  into  South  Carolina  for  unlawful  purpose  invalid. 
Uniformity  of  taxation. 

Approved  in  State  ex  rel.  Grigsby  v.  Buechler,  10  S.  D.  161,  72  N.  W.  114,  hold- 
ing constitutional   requirement  as   to  uniformity  of  taxation  not  applicable   to 
police  regulation  imposing  license  on  liquor  traffic. 
Authority    of    taxpayer. 

Distinguished  in  Butler  v.  Ellerbe,  44  S.  C.  283,  22  S.  E.  425  (dissenting  opin- 
ion ) ,  on  right  of  a  taxpayer  to  bring  action  in  respect  to  moneys  of  county. 

26  L.  R.  A.  366,  DOOLITTLE  v.  SHAW,  92  Iowa,  348,  54  Am.  St.  Rep.  562,  60 

N.  W.  621. 
Conversion    of    property. 

Cited  in  State  v.  Worthen,  124  Iowa,  408,  100  N.  W.  330,  holding  that  where 
ownership  is  in  dispute,  one  having  possession  and  not  claiming  ownership  may 
refuse  to  deliver,  until  he  is  protected;  Carney  v.  Rease,  60  W.  Va.  678,  55  S.  E. 
729,  on  the  diversion  from  a  trip  for  which  a  horse  hired  as  amounting  to  a 
conversion  of  the  animal. 

Cited  in  notes  (26  L.R.A.  366)  on  liability  of  hirer  for  driving  team  to  place 
where  it  was  not  hired  to  go;  (28  L.R.A.  (N.S.)  1106)  on  liability  for  injury 
to  horse  used  for  purpose  other  than  for  which  hired;  (25  Eng.  Rul.  Cas.  172) 
on  what  constitutes  a  conversion  and  liability  therefor. 

Distinguished  in  Colby  v.  W.  W.  Kimble  Co.  99  Iowa,  325,  68  N.  W.  786,  hold- 
ing mortgagee's  disposal  of  mortgaged  chattel  at  private  sale  a  conversion,  where 
mortgage  provided  for  public  sale. 

26  L.  R.  A.  370,.  ECKFORD  v.  ECKFORD,  91  Iowa,  54,  58  N.  W.  109. 
Parol   evidence   to   correct   or   explain   description. 

Approved  in  Stewart  v.  Stewart,  96  Iowa,  625,  65  N.  W.  976,  holding  parol 
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evidence  admissible  to  show  testator's  intent,  where  he  owned  southeast  quarter 
of  specified  section,  but  devised  northeast;  Freund  v.  Kearney,  23  Misc.  688,  52 
N.  Y.  Supp.  149,  holding  parol  evidence  admissible  to  show  intent  of  parties  to 
lease  of  "westerly  half"  of  building;  Pate  v.  Bushong,  161  Ind.  545,  63  L.  R.  A. 
599,  footnote  p.  593,  100  Am.  St.  Rep.  287,  69  N.  E.  291,  Holding,  when  two  things 
equally  answer  description  in  will,  ambiguity  may  be  removed  by  evidence; 
Flynn  v.  Holman,  119  Iowa,  737,  94  N.  W.  447,  admitting  extrinsic  evidence  to 
identify  tracts  of  land  devised,  where  will  fails  to  name  county  and  state  in  which 
land  lies  and  omits  number  of  township  and  range;  Be  Frahm,  120  Iowa,  92,  94 
N.  W.  444,  holding  latent  ambiguity  arising  from  testator's  contracts  and  agree- 
ments with  reference  to  his  stocks  and  bonds  explainable  by  parol  evidence  identi- 
fying same. 

Cited  in  Graves  v.  Rose,  246  111.  92,  30  L.R.A. ( N.S. )  309,  92  N.  E.  601  (dis- 
senting opinion),  on  admissibility  of  parol  evidence  to  explain  description  of 
land  in  will;  Collins  v.  Capps,  235  111.  564,  126  Am.  St.  Rep.  232,  85  N.  E.  934, 
correcting  a  description  "west  half"  of  a  certain  section  "containing  about  76 
acres"  to  read  "north  half"  where  this  was  only  land  testator  had  in  the  sec- 
tion; Whitehouse  v.  Whitehouse,  136  Iowa,  169,  125  Am.  St.  Rep.  250,  113  X. 
W.  759,  admitting  parol  evidence  to  identify  property  owned  by  testator  for  pur- 
pose of  ascertaining  his  intent;  Rine  v.  Wagner,  135  Iowa,  632,  113  N.  W.  471, 
holding  that  burden  is  upon  contestant  to  show  that  devise  in  question  is  within 
a  rule  of  law  limiting  power  to  will  property;  Lewis  v.  Sherman  Bros.  129  Iowa, 
685,  104  N.  W.  511,  holding  a  devise  of  a  certain  lot  "being  120  feet  of  lot  13" 
to  pass  whole  of  lot  which  was  occupied  by  testator  without  limitation  of  plat 
on  lot  13. 

Cited  in  footnote  to  Whitcomb  v.  Rodman,  28  L.  R.  A.  149,  which  holds  extrin- 
sic evidence  admissible  to  identify  land  devised  by  incorrect  description. 

Cited  in  notes  (6  L.R.A.(N.S.)  973)  on  correction  of  misdescription  of  land 
in  will;  (50  Am.  St.  Rep.  287,  290,  292)  on  extrinsic  evidence  to  explain  wills. 

Distinguished  in  Oliver  v.  Henderson,  121  Ga.  840,  104  Am.  St.  Rep.  ]85,  49  S. 
E.  743,  holding  that  where  testator  devised  lot  78  but  did  not  own  lot  78  but 
did  own  lot  68  that  will  passed  neither  lot. 
Effect  on  device   of  mistake  in   description. 

Cited  in  footnote  to  Pate  v.  Bushong,  63  L.R.A.  593,  which  holds  that  mistake 
as  to  section  in  which  land  is  located  will  not  defeat  attempted  devise  of  same. 
Cited  in  note   (14  Eng.  Rul.  Cas.  815)    on  effect  on  devise  of  mistake  in  de- 
scription of  land. 

i 
26  L.  R.  A.  378,  SAUNDERS  v.  NEW  YORK  C   &  H.  R.  R,  CO.  144  N.  Y.  75,  63 

N.  Y.  S.  R.  53,  43  Am.  St.  Rep.  729,  38  M.  E.  992. 
Title  by  filling:  np  submerged  land. 

Approved  in  Archibald  v.  New  York  C.  &  H.  R.  R.  Co.  157  N.  Y.  580,  52  N.  E. 
567,  holding  railroad  does  not  acquire  title  to  land  under  water  by  filling  it  up 
and  indicating  parcel  on  map. 

Cited  in  Sioux  City  v.  Chicago  &  N.  W.  R.  Co.  129  Iowa,  704.  1]3  Am.  St. 
Rep.  501,  106  N.  W.  183,  holding  that  title  to  accretions  or  reclaimed  land  in  one 
who  owns  fee  to  land  to  which  it  is  annexed;  Park  Comrs.  v.  Kimball,  133  Iowa, 
462,  108  N.  W.  927,  denying  right  of  riparian  owner  to  encroach  upon  the  banks 
of  a  navigable  stream  by  filling  out  his  lots. 

Cited  in  note   (58  L.  R.  A.  193)   on  law  of  accretion  to  shore  lands. 
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Alienation  of  state's  title. 

Approved  in  Coxe  v.  State,  144  N.  \ .  406,  39  N.  E.  400,  holding  title  of  state  to 
tidal  shores  a  sovereign  right,  inalienable  except  for  public  purpose. 

Cited  in  New  York  &  L.  I.  Bridge  Co.  v.  Skelly,  90  Hun,  322,  35  N.  Y.  Supp.  920, 
holding  that  lands  under  water  owned  by  state  cannot  be  granted  by  legislature 
without  two-thirds  vote;  New  York  C.  &  H.  R.  R.  Co.  v.  Matthews,  70  Misc.  574, 
128  N.  Y.  Supp.  138,  holding  that  state  lands  under  navigable  waters  may 
under  section  17  of  Railroad  Law  be  acquired  for  railroad  purposes;  Lally  v. 
New  York  C.  &  H.  R.  R.  Co.  61  Misc.  205,  113  N.  Y.  Supp.  177,  holding  that  a 
grant  as  patent  from  the  state  is  not  assailable  collaterally  unless  void  upon  its 
face;  Oelsner  v.  Nassau  Light  &  P.  Co.  134  App.  Div.  286,  118  N.  Y.  Supp.  960, 
on  right  of  legislature  to  grant  land  abutting  on  navigable  streams. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Chicago,  53  L.  R.  A.  408,  which  denies 
state's  power  to  grant  land  under  Lake  Michigan  for  private  use  of  railroad  com- 
pany. 

Cited  in  notes   (22  L.R.A. (N.S.)    339)    on  right  of  state  to  grant  tide  lands; 
(52  Am.  St.  Rep.  220)  on  conclusiveness  of  decisions  of  land  department. 
Rights    of    riparian    owner. 

Approved  in  Hedges  v.  West  Shore  R.  Co.  150  N.  Y.  156,  55  Am.  St.  Rep.  660, 
44  N.  E.  691,  holding  riparian  owner  cannot  maintain  action  against  railroad 
company  lawfully  erecting  structure  in  river  bed,  cutting  off  his  access  to  chan- 
nel; Sage  v.  New  York,  154  N.  Y.  70,  38  L.R.A.  610,  61  Am.  St.  Rep.  592,  47  N. 
E.  1096,  holding  riparian  proprietor  on  tide  water  has  easement  of  right  of  access 
as  against  all  but  government;  Sage  v.  New  York,  10  App.  Div.  303,  41  N.  Y. 
Supp.  938  (dissenting  opinion),  majority  holding  riparian  owner  on  Harlem  river, 
claiming  under  grant  of  Governor  Nicholls,  not  entitled  to  compensation  for  de- 
struction of  riparian  rights;  Slingerland  v.  International  Contracting  Co.  43  App. 
Div.  230,  60  N.  Y.  Supp.  12,  holding  riparian  owner  has  right  of  navigable 
access  to  uplands;  Slingerland  \.  International  Contracting  Co.  169  N.  Y.  71, 
56  L.  R,  A.  499,  61  N.  E.  995,  Affirming  43  App.  Div.  228,  60  N.  Y.  Supp. 
12,  holding  riparian  owner  cannot  recover  for  damages  to  his  right  to  fish 
and  take  ice,  due  to  deposit  of  dredged  material  by  United  States  contractor  in 
improving  navigation., 

Cited  in  North  Hempstead  v.  Gregory,  53  App.  Div.  351,  65  N.  Y.  Supp.  867, 
holding  riparian  owner's  right  below  high-water  mark  limited  to  right  of  access 
to  channel  for  navigation,  fishing,  and  the  like;  Kansas  v.  Meriwether,  106  C. 
C.  A.  191,  182  Fed.  463,  holding  that  riparian  owner  may  drive  piles  to  hold 
accretion  raised  above  water,  and  to  accelerate  further  deposits  thereon;  New 
York  C.  &  H.  R.  R.  Co.  v.  Mathews,  144  App.  Div.  733,  129  N.  Y.  Supp.  828, 
holding  that  lands  of  abutting  owner  upon  navigable  river  is  proper  party  to 
condemn  lands  under  water  as  he  has  riparian  rights  therein;  Champlain  Stone 
&  Sand  Co.  v.  State,  66  Misc.  468,  123  N.  Y.  Supp.  546;  Fulton  Light,  Heat 
&  P.  Co.  v.  State,  65  Misc.  291,  121  N.  Y.  Supp.  536,  holding  a  riparian  right  is  a 
property  right;  Barnes  v.  Midland  R.  Terminal  Co.  126  App.  Div.  439,  110  N. 
Y.  Supp.  545,  on  right  of  state  in  navigable  streams. 

Cited  in  notes  (40  L.R.A.  600)  on  right  of  owner  of  upland  to  access  to  navi- 
gable waters;  (127  Am.  St.  Rep.  50)  on  relative  rights  of  state  and  riparian 
owner  in  navigable  waters. 

Distinguished  in  Sage  v.  New  York,  154  N.  Y.  77,  38  L.  R.  A.  612,  61  Am.  St. 
Rep.  592,  47  N.  E.  1096,  holding  state  has  absolute  power  to  improve  water  front 
for  benefit  of  navigation,  and  riparian  owner's  sole  right  is  that  of  pre-emption- 
L.R.A.  Au.  Vol.  IV.— 5. 
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Rights    as    t«t    wharves. 

Approved  in  Buffalo  v.  Delaware,  L.  &  W.  R.  Co.  39  N.  Y.  Supp.  9,  holding 
right  of  riparian  owner  to  build  wharf  cannot  be  taken  away  without  just  com- 
pensation; Buffalo  v.  Delaware,  L.  &  W.  R.  Co.  68  App.  Div.  507,  74  N.  Y.  Supp. 
343,  holding  private  wharves  cannot  be  taken  for  highway  without  just  compen- 
sation; People  v.  Mould,  37  App.  Div.  38,  55  N.  Y.  Supp.  453,  holding  state  cannot 
compel  riparian  owner  to  remove  wharf  erected  without  grant,  when  not  an  ob- 
struction, and  no  public  necessity  exists  for  its  removal. 

Cited  in  Brookhaven  v.  Smith,  188  N.  Y.  82,  9  L.R.A.(N.S-)    329,  80  N.  E. 
665,  11  Ann.  Cas.  1,  sustaining  right  of  a  riparian  owner  to  make  a  pier  in  front 
of  his  lot  for  his  use. 
—  Effect  of  grant  or  construction   of  railroad   way   on   snore. 

Cited  in  Colgate  v.  New  York  C.  &  H.  R.  R.  Co.  51  Misc.  507,  100  N.  Y.  Supp. 
650,  holding  that  the  riparian  rights  of  one  granting  a  strip  along  a  navigable 
stream  for  the  purpose  of  a  railroad  are  diminished  to  the  extent  necessary  for 
operation  of  a  railroad;  New  York  C.  &  H.  R.  R.  Co.  v.  Shattemuc  Yacht  & 
Canoe  Club,  57  Misc.  488,  109  N.  Y.  Supp.  933,  sustaining  right  of  yacht  club 
to  lay  gas  and  water  pipes  across  railroad  track  to  its  riparian  land  held  subject 
to  railroad  uses. 
Title  to  bed  of  navigable  streams. 

Cited  in  Niagara  County  Irrig.  &  Water  Supply  Co.  v.  College  Heights  Land 
Co.  Ill  App.  Div.  772,  98  N.  Y.  Supp.  4,  holding  that  state  holds  title  to  bed  of 
navigable  stream  in  trust  for  public. 
Conveyance    of   an    easement. 

Cited  in  Furniss  v.  Fogarty,  63  Misc.  529,  117  N.  Y.  Supp.  385,  holding  that 
an  easement  passes  by  deed. 
Conveyance   of  riparian   rights. 

Cited  in  People  ex  rel.  Bryan  v.  State  Tax  Comrs.  142  App.  Div.  802,  127  N. 
Y.  Supp.  858  (dissenting  opinion),  on  irrevocability  of  grant  of  easement  in  land 
under  navigable  waters;  Naylor  v.  New  York  C.  &  H.  R.  R.  Co.  119  App.  Div. 
27,  103  N.  Y.  Supp.  966,  holding  that  a  grantor  may  reserve  to  himself  riparian 
rights. 
Property  in  way  occupied  by  railroad. 

Cited  in  Re  New  York  City,  127  App.  Div.  76,  111  N.  Y.  Supp.  916,  holding 
railroad  way  to  full  width  was  property  in  public  use  and  not  assessable  for  local 
improvements. 

26  L.  R,  A.  384,  BURDICT  v.  MISSOURI  P.  R,  Co.  123  Mo.  221,  45  Am.  St.  Rep. 

528,  27  S.  W.  453. 
Presumption  as  to   law  of  otber  state. 

Approved  in  Searles  v.  Lum,  81  Mo.  App.  611,  holding  that  in  absence  of  stat- 
ute it  will  be  presumed  that  common  law  of  arbitration  and  award  prevails  in 
other  state;  A.  G.  Edwards  Brokerage  Co.  v.  Stevenson,  160  Mo.  528,  61  S.  W. 
617,  holding,  in  absence  of  any  showing  to  contrary,  it  will  be  presumed  that 
common  law  prevails  in  other  state;  Price  v.  Clevenger,  99  Mo.  App.  542.  74  S. 
W.  894,  holding  that  it  will  be  presumed,  in  absence  of  proof  of  statutes  of  another 
state,  that  common  law  prevails  there. 

Cited  in  Biggie  v.  Chicago,  B.  &  Q.  R.  Co.  159  Mo.  App.  351,  140  S.  W.  602, 
holding  that  in  absence  of  showing  to  contrary,  it  is  presumed  that  law  of  sister 
state  is  same  as  our  own:  Lee  v.  Missouri  P.  R.  Co.  195  Mo.  416,  92  S.  W.  614. 
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sustaining  an  action  by  widow  for  damages  for  wrongful  death  of  husband   in 
another  state  presuming  its  law  to  be  same  as  that  of  former. 

Cited  in  footnote  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies 
presumption  that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey. 

Cited  in  note    (67  L.R.A.  49)    on  how  case  determined  when  proper  foreign 
law  not  proved. 
Duty    of    railroad    company    to    keep    track    in   repair. 

Approved  in  Hollenbeck  v.  Missouri  P.  R.  Co.  141  Mo.  109,  38  S.  W.  723,  hold- 
ing railroad  companies  must  keep  tracks  in  reasonably  safe  repair  to  prevent 
injury  to  employees. 
Refusal  of  instruction   covered  by  another. 

Approved  in  Turner  v.  Dixon,  150  Mo.  424,  51  S.  W.  725,  holding  refusal  of  in- 
struction not  erroneous  when  question  presented  fully  covered  by  instruction  given 
by  court  of  its  own  motion. 
Interference   with   verdict   for  excessive   or   inadequate   damages. 

Approved  in  Creve  Coeur  Lake  Ice  Co.  v.  Tamm,  90  Mo.  App.  202,  holding  trial 
court  may  direct  or  receive  release  of  excessive  damages  as  condition  of  refusing 
new  trial ;  Nicholds  v.  Crystal  Plate  Glass  Co.  126  Mo.  68,  27  S.  W.  516,  requiring 
in  action  by  servant  for  personal  injuries,  remission  of  excessive  damages  or  sub- 
mission to  new  trial ;  Chitty  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  148  Mo.  78,  49  S.  W. 
868.  same  case  on  subsequent  appeal  in  166  Mo.  445.  65  S.  W.  959,  upholding 
power  of  supreme  court  to  order  remittitur  when  damages  excessive;  Kodney  v. 
St.  Louis  S.  W.  R.  Co.  127  Mo.  692,  28  S.  W.  887,  holding  that  supreme  court  has 
power  on  appeal,  in  actions  for  personal  injuries,  to  require  remission  of  excessive 
damages  as  condition  of  affirmance  (Reversed  in  bane)  ;  F.  M.  Davis  Iron  \Yorks 
Co.  v.  White,  31  Colo.  88,  71  Pac.  384,  holding  trial  court  cannot  remit  part  of 
excessive  verdict  due  to  passion  or  prejudice  on  part  of  jury,  but  should  set  it 
aside  and  award  new  trial;  Bolton  v.  Missouri  P.  R.  Co.  172  Mo.  106,  72  S.  W. 
530,  holding  verdict  for  $9,000,  for  broken  leg  not  excessive  where,  fifteen  months 
after  injury,  bones  had  not  united:  Black  v.  Missouri  P.  R.  Co.  172  Mo.  190,  72 
S.  W.  559,  upholding  verdict  for  $5,000  in  favor  of  switchman  crushed  between 
cars  which  he  attempted  to  uncouple;  Henderson  v.  Kansas  City,  177  Mo.  492, 
76  S.  W.  1045.  upholding  verdict  for  $8,000  in  favor  of  young  man  nineteen  years 
old,  who  suffered  loss  of  right  arm. 

Cited  in  Clifton  v.  Kansas  City  Southern  R.  Co.  232  Mo.  714,  135  S.  W.  40, 
holding  verdict  of  $11,800  for  severe  injury  to  arm  of  railway  mail  clerk  is  ex- 
cessive by  $5,800;  Alabama,  G.  S.  R.  Co.  v.  Roberts,  113  Tenn.  496,  67  L.R.A.  498, 
82  S.  W.  314,  3  Ann.  Cas.  937,  sustaining  right  of  appellate  court  to  require 
prevailing  part  to  remit  part  of  damages  which  court  deems  excessive  on 
penalty  of  a  new  trial;  Cook  v.  Globe  Printing  Co.  227  Mo.  547,  127  S.  W.  332, 
holding  where  only  objection  which  can  be  sustained  is  that  verdict  is  excessive 
that  appellate  court  will  reduce  verdict;  Woodard  v.  Cooney,  111  Mo.  App.  162, 
85  S.  W.  598,  holding  that  appellate  court  will  interfere  with  a  verdict  as  exces- 
sive only  when  it  is  shown  that  verdict  is  the  result  of  passion,  prejudice,  or  mis- 
conduct on  part  of  jury;  Devoy  v.  St.  Louis  Transit  Co.  192  Mo.  225,  91  S.  W. 
140,  requiring  plaintiff  to  remit  a  verdict  of  $15,000  to  $10,000  in  a  personal  in- 
jury action;  Evansville  &  P.  Traction  Co.  v.  Broerman,  40  Ind.  App.  54,  80  X.  E. 
0~2,  sustaining  power  of  appellate  court  to  require  plaintiff  to  remit  a  part  of 
verdict  or  submit  to  a  new  trial:  Smoot  v.  Kansas  City,  194  Mo.  524,  92  S.  W. 
303.  on  power  of  appellate  court  over  an  award  of  unliquidated  damages;  Osborn 
v.  Quincy,  0.  &  K.  C.  R.  Co.  144  Mo.  App.  124,  129  S.  W.  226,  on  right  of 
appellate  court  to  require  a  remittitur  of  amount  of  a  verdict. 
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Cited  in  footnotes  to  Smith  v.  Times  Pub.  Co.  35  L.R.A.  819,  which  sustains 
statute  authorizing  reversal  for  excessive  damages,  thougli  motion  for  new  trial 
denied  below;  Alabama  G.  S.  R.  Co.  v.  Roberts,  67  L.R.A.  495,  which  sustains 
power  of  appellate  court  to  require  prevailing  party  to  remit  excessive  portion 
of  damages  on  penalty  of  reversal  for  refusal  to  comply;  Heimlich  v.  Tabor,  68 
L.R.A.  669,  which  sustains  practice  of  naming  sum  for  which  judgment  may  be 
rendered  at  option  of  one  of  the  parties  where  verdict  is  excessive. 

Cited  in  notes  (26  L.  R.  A.  386)   on  power  of  appellate  court  to  interfere  with 
verdict  for  excessive  damages;    (47  L.  R.  A.  52)   on  inadequacy  of  damages  as 
ground    for    setting    aside    verdict;     (39  L.R.A.(N.S.)    1068,  1083)    on  power  of 
trial  court  to  cure  excessive  verdict  by  requiring  or  permitting  reduction. 
New  trial  where  verdict  arbitrary  or  result  of  prejudice. 

Approved  in  Chouquette  v.  Southern  Electric  R.  Co.  152  Mo.  266,  53  S.  W.  897, 
holding  new  trial  will  be  granted  where  verdict  arbitrary,  wrong,  or  result  of  pas- 
sion or  prejudice. 

Cited  in  McGraw  v".  O'Neill,  123  Mo.  App.  703.  101  S.  VV.  132,  holding  that 
amount  of  verdict  may  of  itself  show  that  it  is  the  result  of  passion  or  improper 
influence. 
Assumption   of   risk  by   employee   in   bnilrtia.ur   track. 

Cited  in  Meehan  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  114  Mo.  App.  401,  90  S.  W. 
102,  holding  that  the  risks  ordinarily  incident  to  the  construction  of  a  skeleton 
tract  which  the  track-layers  understand  are  assumed  by  them. 
Conflict  of  laws,  as  to  torts. 

Cited  in  Root  v.  Kansas  City  S.  R.  Co.  195  Mo.  372,  6  L.R.A.  (N.8.)   212,  92 
S.  W.  621,  holding  that  if  one  injured  by  negligence  has  no  cause  of  action  in 
the  state  where  the  injury  occurred  he  has  none  elsewhere. 
Jurisdiction  of  foreign   corporations. 

Cited  in  note   (85  Am.  St.  Rep.  926)   on  jurisdiction  of  foreign  corporations. 
Master's  duty  as  to  places  and  appliances. 

Cited  in  note  (6  L.R.A.  (N.S.)  603)  on  different  forms  of  stating  general  rule 
with  respect  to  master's  duty  as  to  places  and  appliances. 

26  L.  R.  A.  406,  ANTHONY  v.  MERCANTILE  MUT.  ACCI.  ASSO.  162  Mass.  354, 

44  Am.  St.  Rep.  367,  38  N.  E.  973. 
Burden  of  proof. 

Approved  in  Lampkin  v.  Travelers'  Ins.  Co.  11  Colo.  App.  256,  52  Pac.  1040, 
and  Railway  Officials  &  E.  Acci.  Asso.  v.  Drummond,  56  Neb.  241,  76  N.  W.  562, 
holding  burden  is  on  defendant  in  action  on  accident  policy  to  prove  death  was 
from  excepted  cause;  Fidelity  &  C.  Co.  v.  Weise,  80  111.  App.  511,  holding  burden 
is  on  defendant  in  action  on  accident  policy  to  maintain  defense  of  suicide  or  in- 
sanity; Meadows  v.  Pacific  Mut.  L.  Ins.  Co.  129  Mo.  92,  50  Am.  St.  Rep.  427,  31 
S.  W.  578,  holding  burden  is  on  accident  insurance  company  to  maintain  plea  of 
contributory  negligence;  Travelers'  Protective  Asso.  v.  Gilbert,  55  L.  R.  A.  542,  49 
C.  C.  A.  312,  111  Fed.  269,  holding  provision  exempting  company  from  liability 
for  death  by  poison  is  condition  subsequent,  imposing  burden  of  proof  upon  it. 

Cited  in  Arnd  v.  Aylesworth,  145  Iowa,  191,  29  L.R.A. (N.S.)  640,  123  N.  W. 
1000,  holding  that  purchaser  of  note  secured  by  fraud  has  burden  of  showing  his 
good  faith  in  transaction;  Link  v.  Jackson,  158  Mo.  App.  91,  139  S.  YV.  588, 
holdin^  that  uncontradicted  oral  evidence  of  party  holding  burden  of  proof  is 
not  sufficient  to  command  directed  verdict  where  inference  to  be  drawn  are  open 
to  different  conclusions;  Price  v.  National  Acci.  Soc.  37  Pa.  Super.  Ct  305; 
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Fowlie  v.  Ocean  Acci.  &  Guarantee  Corp.  4  Ont.  L.  Rep.  153, — holding  burden 
on  insurance  company  to  show  negligent  or  voluntary  exposure;  Johnston  v. 
Canada  Guarantee  &  Acci.  Ins.  Co.  17  Ont.  L.  Rep.  474,  on  same  point;  Garcelon 
v.  Commercial  Travelers'  Eastern  Acci.  Asso.  195  Mass.  534,  10  L.R.A.  (N.S.) 
962,  81  N.  E.  201,  holding  burden  of  proving  voluntary  exposure  or  lack  of  due 
diligence  to  be  on  part  of  insurance  company ;  Starr  v.  JEtn&  L.  Ins.  Co.  41  Wash. 
207,  4  L.R.A.(N.S.)  642,  83  Pac.  113,  holding  burden  of  proving  that  death  re- 
sulted from  one  of  causes  named  in  an  insurance  policy  to  be  on  insurer ;  Stevens 
v.  Continental  Casualty  Co.  12  N.  D.  470,  97  N.  W.  862,  holding  that  burden  of 
proving  death  by  one  of  excepted  causes  in  a  policy  is  on  insurer;  Schofield  v. 
Metropolitan  L.  Ins.  Co.  79  Vt.  171,  64  Atl.  1107,  8  Ann.  Cas.  1152,  holding  burden 
to  be  on  insurer  to  prove  answers  of  insured  were  false  warranties. 

Cited  in  note    (50  Am.  St.  Rep.  441)   on  burden  of  proof  as  to  cause  of  death 
of  insured. 
Liability    under    terms    of   policy. 

Approved  in  JEtna  L.  Ins.  Co.  v.  Hicks,  23  Tex.  Civ.  App.  79,  56  S.  W.  87,  hold- 
ing company  liable  for  accident  sustained  while  ill  and  traveling  on  railway,  al- 
though policy  exempts  from  liability  if  insured  is  diseased  or  exposes  hmself  to 
unnecessary  danger. 

Cited  in  Whalen  v.  Peerless  Casualty  Co.  75  N.  H.  299,  73  Atl.  642,  holding 
that  "voluntary  exposure"  to  danger  within  meaning  of  accident  policy  is 
conscious  intentional  exposure  to  known  risk;  Rudd  v.  Great  Eastern  Casualty 
&  Indemnity  Co.  114  Minn.  516,  34  L.R.A.(N.S.)  1207,  131  N.  W.  633,  Ann.  Cas. 
1912  C,  606,  holding  that  platform  of  railway  depot,  used  by  public  is  public 
highway  within  meaning  of  accident  policy,  containing  provision  against  injury 
on  highway. 

Cited  in  notes  (40  L.  R.  A.  443,  448)  on  voluntary  exposure  to  unnecessary 
danger  within  meaning  of  insurance  policy;  (10  L.R.A. (N.S.)  957)  on  boarding 
or  alighting  from  moving  train  as  within  provision  of  accident  policy  as  to  ex- 
posure to  danger;  (139  Am.  St.  Rep.  702,  715)  on  voluntary  exposure  of  in- 
sured to  danger. 

Distinguished  in  Berliner  v.  Travelers'  Ins.  Co.  121  Cal.  463,  66  Am.  St.  Rep. 
49,  53  Pac.  918,  holding  passenger  injured  while  riding  on  locomotive  at  invitation 
of  railroad  official  not  within  proviso  in  accident  policy  exempting  company  if 
injuries  received  on  conveyance  not  provided  for  passengers. 

26  L.  R,  A.  408,  BREMBER  v.  JONES,  67  N.  H.  374,  30  Atl.  411. 
Failure   to   turn   to   right. 

Cited  in  Ballard  v.  Collins,  63  Wash.  497,  115  Pac.  1050,  holding  that  driving 
automobile  on  dark  night  on  left  hand  side  of  street,  at  crossings,  without  hav- 
ing sufficient  light,  is  gross  negligence;  Nadeau  v.  Sawyer,  73  N.  H.  71,  59 
Atl.  369,  holding  that  a  disregard  of  the  law,  of  the  road  is  evidence  of  negli- 
gence. 

Cited  in  footnotes  to  Reipe  v.  Elting,  26  L.  R.  A.  769,  which  holds  horse-back 
traveler  not  negligent  per  se  in  turning  to  left  on  dark  night;  Perlstein  v.  Ameri- 
can Exp.  Co.  52  L.  R.  A.  959,  which  holds  violation  of  statute  for  turning  to  right 
shown  by  collision  with  one  driving  close  to  sidewalk  on  right-hand  side  of  high- 
way; Winter  r.  Harris,  54  L.  R.  A.  643,  which  holds  person  on  left  of  center  of 
full  width  of  road  in  fault,  though  on  right  of  center  of  macadamized  part;  Neal 
v.  Kendall,  63  L.  R.  A.  668,  which  holds  that  driving  on  wrong  side  of  road  may 
be  found  to  be  proximate  cause  of  collision  with  vehicle  traveling  in  opposite 
direction. 
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"What   Is   negligence. 

Cited  in  Anderson  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  103  Minn.  233,  14 
L.R.A.  (N.S.)  892,  114  N.  W.  1123  (dissenting  opinion),  on  failure  to  use  ordi- 
nary care,  as  a  defense  to  an  action  based  on  wilful  negligence. 

Cited  in  footnotes  to  Queen  v.  Dayton  Coal  &  I.  Co.  30  L.  R,  A.  82,  which  holds 
violation  of  statute  against  hiring  boy  under  twelve  to  work  in  mine,  negligence 
per  se;  Marino  v.  Lehmaier,  61  L.  R,  A.  812,  which  holds  violation  of  penal  stat- 
ute against  employing  children  of  certain  age  in  factory,  negligence;  Fronteir 
Steam  Laundry  Co.  v.  Connolly,  68  L.R.A.  425,  which  holds  owner's  failure  to 
comply  with  ordinance  requiring  fire-proof  shutters  on  brick  buildings  not  such 
negligence  as  to  render  him  liable  for  destruction  by  fire  communicated  through 
unprotected  windows  of  goods  in  his  possession  as  bailee. 

Cited  in  note  (9  L.R.A.(N.S.)  342,  346,  389)  on  private  action  for  violation  of 
statute  not  expressly  conferring  it. 
Imputed  negligence. 

Approved  in  Warren  v.  Manchester  Street  R.  Co.  70  N.  H.  358,  47  Atl.  735,  hold- 
ing negligence  of  parent  allowing  child  to  stray  into  street  not  imputable  to  child. 
Carrier's  liability  to  drunken  passenger. 

Approved  in  Wheeler  v.  Grand  Trunk  R.  Co.  70  N.  H.  614,  54  L.  R.  A.  956.  50 
Atl.  103,  holding  railroad  company  liable  to  drunken  passenger  who  fell  from  open 
door  of  baggage  car,  if  it  could  have  prevented  injury. 
Conclusiveness    of    proof. 

Approved  in  Lane  v.  Concord,  70  N.  H.  487,  85  Am.  St.  Rep.  643,  49  Atl.  687, 
holding,  in  action  against  city  for  creating  nuisance  by  dumping  garbage,  ordi- 
nance forbidding  such  acts  not  conclusive  as  to  reasonable  use;  Bresnehan  v.  Gove. 
71  N.  H.  239,  51  Atl.  916,  holding,  in  action  by  one  driven  over,  proof  of  illegal 
speed  of  team  not  conclusive  as  to  driver's  negligence. 
Proximate  cause  of  Injury. 

Cited  in  Caher  v.  Grand  Trunk  R.  Co.  75  N.  H.  127,  71  Atl.  225,  to  the  point 
that  where  person  is  injured  while  continuing  journey  on  foot  after  being  ejected 
from  train  for  nonpayment  of  fare,  ejection  is  not  proximate  cause  of  injury 
making  railroad  liable. 

26  L.  R.  A.  410,  JACKSONVILLE,  T.  &  K.  W.  R.  CO.  v.  THOMPSON,  34  Fla. 

346,  16  So.  282. 
Abatement    of    liquor    nuisance. 

Cited  in  footnote  to  State  v.  Stark,  54  L.  R.  A.  910,  which  denies  right  of  pri- 
vate person  to  abate  liquor  nuisance  without  due  process  of  law. 
Obstruction   of   public   liiiili  way. 

Cited  in  Brown  v.  Florida  Chautauqua  Asso.  59  Fla.  452,  52  So.  802,  holding 
that  obstruction  in  public  highway  where  it  interferes  only  with  rights  common 
to  all  must  be  remedied  through  public  authorities. 

Cited  in  footnotes  to  Brunswick  &  W.  R.  Co.  v.  Hardey,  52  L.  R.  A.  396.  which 
authorizes  recovery  by  merchant  specially  damaged  by  wilful  obstruction  of  street : 
O'Brien  v.  Central  Iron  &  Steel  Co.  57  L.  R.  A.  508.  which  authorizes  private  ac- 
tion for  permanent  obstruction  of  street  within  200  feet  of  abutter:  South  Caro- 
lina S.  B.  Co.  v.  Wilmington.  C.  &  A.  R.  Co.  33  L.  R.  A.  542.  which  denies  steam- 
boat owner's  right  of  action  for  obstructing  navigation  of  river;  Griffith  v.  Hoi- 
man.  54  L.  R.  A.  178,  which  denies  priate  individual's  right  to  abate  public  nui- 
sanec  consisting  of  fence  aeross  navigable  stream. 

Cited  in  notes   (9  L.R.A.  N.  S.  497)   on  right  of  landowner  to  damages  for  ob- 
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struction  of  street  or  highway  by  railroad  not  adjacent  to  property;  (28  L.R.A. 
(N.S.)  1054)  on  right  of  one  prevented  by  unlawful  obstruction  from  using  high- 
way to  maintain  action;  (36  L.R.A.  (N.S.)  759,  777)  on  abutter's  right  to  com- 
pensation for  railroads  in  streets;  (101  Am.  St.  Rep.  109)  on  rights,  obligations 
and  remedies  of  persons  over  whose  land  a  highway  runs.  -,k.ii  -y 

Parties    to    action    for    a,    public    injury. 

Cited  in  Fowler  v.  Norfolk  &  W.  R.  Co.  68  W.  Va.  280,  69  S.  E.  811,  holding  that 
property  owner  has  no  cause  of  action  for  destruction  of  street  crossing  by  rail- 
road, where  he  suffers  only  in  common  with  public  therefrom;  Strickland  v. 
Knight,  47  Fla.  331,  36  So.  363,  holding  that  for  a  common  injury  there  can  be  no 
relief,  except  by  some  authorized  action  in  behalf  of  the  people;  Thomas  v.  Wade, 
48  Fla.  313,  37  So.  743,  holding  that  one  who  suffers  no  special  or  particular  in- 
jury cannot  maintain  an  action  to  abate  an  obstruction  in  a  navigable  stream; 
Bowden  v.  Jacksonville,  52  Fla.  225,  42  So.  394,  holding  that  an  injury  to  the 
owner  in  the  use  of  a  street  in  common  with  public  is  to  be  redressed  through 
proceedings  by  public  authority;  Robbins  v.  White,  52  Fla.  625,  42  So.  841,  bolduig 
that  an  individual,  must  differ  from  public  in  kind  of  damage  to  sustain  an  ac- 
tion to  abate  a  nuisance  in  a  public  street. 

Cited    in    footnote    to    Reyburn    v.    Sawyer,    65    L.R.A.    931,    which    sustains 
right   of    owner    of    island    to    injunction   against   maintenance   of    fishing   nets 
in   adjoining   waters   so  as  to   obstruct  navigation. 
Repugnant  parts  of  complaint. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  Benedict  Pineapple  Co.  52  Fla.  184, 
42  So.  529;  Hoopes  v.  Crane,  56  Fla.  411,  47  So.  992;  Florida,  C.  &  P.  R. 
Co.  v.  Ashmore,  43  Fla.  283,  32  So.  832, — holding  complaint  demurrable  where 
allegations  of  a  declaration  containing  one  count  are  repugnant. 

26  L.  R.  A.  412,  CLOW  v.  CHAPMAN,  125  Mo.  101,  46  Am.  St.  Rep.  468,  28  S.  W. 

328. 
Wife's    right    of    action. 

Approved  in  Humphrey  v.  Pope,  122  Cal.  258,  54  Pac.  847;  Lockwood  v.  Lock- 
wood,  67  Minn.  484,  70  N.  W.  784;  Knapp  v.  Wing,  72  Vt.  338,  47  Atl.  1075,— 
holding  wife  may  sue  for  alienation  of  husband's  affection;  Clark  v.  Hill,  69  Mo. 
App.  544,  holding  married  woman  may  sue  for  loss  of  husband's  support,  comfort, 
and  society;  Wolf  v.  Frank,  92  Md.  143,  52  L.  R.  A.  105,  footnote  p.  102,  48  Atl. 
132,  and  Gernerd  v.  Gernerd,  185  Pa.  236,  40  L.  R.  A.  550,  64  Am.  St.  Rep.  646, 
39  Atl.  884,  holding  wife  entitled  to  sue  for  torts  can  maintain  action  against  one 
inducing  husband  to  leave  her;  Betser  v.  Betser,  186  111.  539,  52  L.  R.  A.  631, 
footnote  p.  630,  78  Am.  St.  Rep.  303,  58  N.  E.  249,  holding  married  woman  au- 
thorized to  sue  without  joining  husband  may  maintain  action  against  third  person 
for  alienating  husband's  affections. 

Cited  in  Kirkpa trick  v.  Metropolitan  Street  R.  "Co.  129  Mo.  App.  529,  107 
S.  W.  1025,  on  right  of  wife  to  recover  for  her  services;  Nelson  v.  Metro- 
politan Street  R.  Co.  113  Mo.  App.  665,  88  S.  W.  781,  holding  that  hus- 
band has  no  right  to  recover  for  services  of  wife. 

Cited  in  footnotes  to  Brown  v.  Brown,  38  L.  R.  A.  242.  which  sustains  right 
of  action  in  own  name  by  abandoned  wife  against  person  causing  abandonment; 
Dietzman  v.  Mullin.  50  L.  R.  A.  808,  which  sustains  wife's  right  of  action  for 
alienating  husband's  affections. 
Liability    for    alienating:   affections    or    inducing    separation. 

Approved  in  Nichols  v.  Nichols,  134  Mo.  192.  35  S.  W.  577,  holding  wife  may 
maintain  action  against  third  person  for  alienating  husband's  affections;  Nichols 
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v.  Nichols,  147  Mo.  400,  48  S.  W.  947,  holding  wife  may  maintain  action  against 
husband's  parents  for  inducing  him  to  leave  her,  although  his  affections  not 
wholly  alienated. 

Cited  in  Lonstorf  v.  Lonstorf,  118  Wis.  167,  95  N.  W.  961  (dissenting  opinion), 
majority  holding  wife  cannot  maintain  action  against  her  mother-in-law  for  alien- 
ation of  husband's  affections;  Burch  v.  Goodson,  85  Kan.  89,  116  Pac.  216, 
Ann.  Gas.  1912C,  1177,  holding  that  wife  has  cause  of  action  against  one 
who  by  continued  wilful  machinations  succeeds  in  wholly  or  partially  de- 
priving her  of  husband's  affections;  Powers  v.  Sumbler,  83  Kan.  5,  110  Pac. 
97,  holding  that  in  action  by  wife  against  stranger  for  alienation  of  affec- 
tions it  must  be  shown  that  defendant's  acts  were  done  knowingly;  Nolin  v. 
Pearson,  191  Mass.  290,  4  L.R.A.(N.S.)  649,  114  Am.  St.  Rep.  605,  77  N.  E. 
890,  6  Ann.  Cas.  658;  King  v.  Hanson,  13  N.  D.  97,  99  X.  W.  1085,— 
sustaining  under  statute  the  right  of  the  wife  to  maintain  an  action  for 
alienation  of  husband's  affections;  Hodge  v.  Wetzler,  69  N.  J.  L.  492,  55  Atl. 
49,  on  right  at  common  law  for  a  wife  to  maintain,  action  for  alienation 
of  her  husband's  affections. 

Cited  in  footnotes  to  Hodgkinson  v.  Hodgkinson,  27  L.  R.  A.  120,  which  holds 
one  bringing  about  husband's  desertion  liable  to  suit  by  wife;  Tucker  v.  Tucker, 
32  L.  R.  A.  623,  which  holds  parent  not  liable  for  advising  son  to  separate  from 
wife;  Hough  ton  v.  Rice,  47  L.  R.  A.  310,  which  denies  right  of  action  against  other 
woman  for  alienating  husband's  affections,  unaccompanied  by  adultery. 

Distinguished  in  Hamilton  v.  McNeill,   150  Iowa,  487,   129  N.  W.  480,  Ann. 
Cas   1912   D,   604,   holding  that  guilty   party,   under   statute,   forfeits   right   of 
action   for   alienation   of   affections. 
Admissibility    of    -wife's    confession    in    action    against    paramour. 

Cited   in   footnote  to   Sanborn  v.   Gale,   26  L.  R.   A.   864,   which  denies   right 
of  husband  in  action  against  wife's  paramour  for  alienating  her  affections,  to 
testify  as  to  her  confessions  made  to  him. 
Loss   of    society   as    element    of    damage. 

Distinguished  in  Knight  v.  Sadtler  Lead  &  Zine  Co.  75  Mo.  App.  550,  holding, 
in  action  for  negligent  killing  of  husband,  loss  of  society  not  element  of  damage. 

26  L.  R.  A.  415,  CRAWFORD  v.  CARROLL,  93  Term.  661,  42  Am.  St.  Rep.  943, 

27  S.  W.  1010. 
Benefit  of  exemption. 

Approved  in  Ellis  Y.  Pratt  City,  111  Ala.  632,  33  L.  R.  A.  265,  56  Am.  St. 
Rep.  76,  20  So.  649,  holding  proceeds  of  insurance  on  city  hall  used  by  city  for 
municipal  purposes  not  subject  to  garnishment;  Cleveland  v.  McCanna,  7  N.  D. 
458,  41  L.  R.  A.  853,  66  Am.  St.  Rep.  670,  75  N.  W.  908,  holding  mutual  judg- 
ments cannot  be  set  off  in  such  manner  as  to  defeat  exemption  laws;  Wright  v. 
Brooks,  101  Tenn.  602,  49  P.  W.  828,  holding  proceeds  of  insurance  policy  upon 
exempt  property  exempt;  Wabash  R.  Co.  v.  Bowring,  103  Mo.  App.  163,  77  S.  W. 
106,  holding  judgment  for  value  of  property  exempt  from  execution  is  also  ex- 
empt. 

Cited  in  note  (66  Am.  St.  Rep.  383)  on  exemption  of  proceeds  of  exempt 
personalty. 

26  L.  R.  A.  416,  MARVEL  v.  PHILLIPb,  162  Mass.  399,  44  Am.  St.  Rep.  370,  38 

N.  E.  1117. 
Termination   of  contract   by   death. 

Approved  in  Smith  v.  Preston,  170  111.  186,  48  N.  E.  688,  Affirming  67  111.  App. 
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617,  holding  contract  to  push  sale  of  patented  article  is  of  personal  nature  and 
terminates  on  death  of  party;  Blakely  v.  Sousa,  197  Pa.  330,  80  Am.  St.  Rep. 
821,  47  Atl.  286,  holding  death  of  business  manager  of  musical  organization 
terminates  contract;  Pinkham  v.  Libbey,  93  Me.  577,  49  L.  R.  A.  694,  45  Atl. 
823,  holding  death  of  stallion,  preventing  privilege  of  return  by  one  who  had 
paid  for  fruitless  service,  does  not  give  right  to  repayment. 

Cited  in  Campbell  v.  Faxon,  73  Kan.  678,  5  L.R.A.  (N.S.)  1005,  85  Pac. 
760,  holding  a  managing  agency  contract  the  compensation  depending  on 
duccess  of  business  to  terminate  by  death;  Lane  v.  Richards,  119  Iowa,  28; 
91  N.  W.  786,  holding  a  contract  in  respect  to  advancement  of  money  in  a 
joint  enterprise  on  judgment  of  one  of  parties  to  be  a  personal  contract. 

Cited  in  footnote  to  Cox  v.  Martin,  36  L.  R.  A.  800,  which  holds  executory  con- 
tract requiring  peculiar  skill  or  taste  terminated  by  death. 

Cited  in  note  (78  Am.  St.  Rep.  201)  on  common-law  powers  of  executor 
as  to  executory  contracts  of  decedent. 

Distinguished    in    Barrett    v.    Towne,    196    Mass.    489,    13    L.R.A. (N.S.)     644, 
82   N.   E.    698,   holding   a   contract   for   legal   services  to   defend   in   a   criminal 
cause  not  to  terminate  with  death   of   promisor  who  was  brother  of  the  ac- 
cused. 
Termination   of  employment  by   dissolution   of    firm. 

Cited  in  footnote  to  Madden  v.  Jacobs,  50  L.  R.  A.  827,  which  holds  clerk's 
employment  for  year  not  terminated  by  burning  of  property  and  dissolution  of 
employing  firm. 

Cited  in  note    (69  L.R.A.  126)    on  recovering  for  services  and  expenses  un- 
der   running    contract    with    corporation    ended    by    its    insolvency    and    disso- 
lution. 
Contract    of    exclusive   agency. 

Cited   in  Mills  v.  Smith,  193  Mass.   17,   6  L.R.A.(N.S.)    870,  78  N.  E.  765, 
sustaining  a   contract    placing    one's    property    solely    in    another's    hands   to 
manage    and    sell. 
Discharge    of    contract. 

Cited  in  Hawkes  v.  Kehoe,  193  Mass.  423,  10  L.R.A.  (N.S.)  127,  79  N.  E. 
766,  9  Ann.  Gas.  1053,  relieving  vendee  in  an  action  for  specific  performance 
where  the  building  which  constituted  an  important  part  of  premises  is  ac- 
cidentally destroyed  by  fire. 

26  L.  R.  A.  418,  UNITED  STATES  v.  JAMES,  5  Inters.  Com.  Rep.  578,  60  Fed. 

257. 
Compulsory   self-incriminating   testimony. 

Approved  in  United  States  v.  Bell,  81  Fed.  843,  holding  witness  cannot  be  com- 
pelled to  testify  against  himself  when  statutory  immunity  not  as  broad  as  con- 
stitutional protection. 

Cited  in  Levy  v.  Superior  Court,  105  Cal.  619,  29  L.  R.  A.  824,  38  Pac.  965 
(dissenting  opinion),  majority  holding  compulsory  disclosure  of  knowledge  con- 
cerning possession  of  decedent's  property  not  within  constitutional  provision 
against  making  person  witness  against  himself;  Shaw  v.  United  States,  103 
C.  C.  A.,  494,  180  Fed.  355,  holding  a  confession  not  voluntarily  made  in- 
admissible against  an  accused;  United  States  v.  Delaware  &  H.  Co.  164  Fed. 
251  (dissenting  opinion),  on  the  constitutionality  of  an  immunity  clause. 

Cited  in  footnotes  to  Ex  parte  Cohen,  26  L.  R.  A.  423,  which  upholds  right  to 
compel  witness  protected  by  statute  to  testify  against  third  person,  though  own 
guilt  shown:  Re  Carter,  57  L.  R.  A.  654,  which  holds  mere  exemption  from  lia- 
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bility  to  have  testimony  used  against  witness  in  case  of  subsequent  prosecution 
insufficient  to  prevent  claim  01  privilege. 

Cited  in  notes  (26  L.  R.  A.  418)  on  statutory  exemption  from  prosecution 
as  substitute  for  constitutional  exemption  from  self-incriminatinjr  evidence;  (29 
L.  R.  A.  812)  on  constitutional  protection  against  being  forced  to  furnish  evi- 
dence to  be  used  against  one's  self  in  civil  case;  (1  L.R.A.  (N.S.)  168) 
on  constitutional  guaranty  against  self -incrimination ;  equivalent  exemption  to 
witness;  (75  Am.  St.  Rep.  324,  347)  on  privilege  of  witness  as  to  incriminating 
testimony;  (48  L.  ed.  U.  S.  861)  on  sufficiency  of  statutory  immunity  to  satis- 
fy constitutional  guaranty  against  self-incrimination. 

"  Disapproved  in  Brown  v.  Walker,  161  U.  S.  628,  40  L.  ed.  832,  16  Sup.  Ct.  Rep. 
644.  Affirming  26  Pittsb.  L.  J.  N.  S.  90,  70  Fed.  50,  holding  statute  exempting 
witness  from  prosecution  satisfies  constitutional  guaranty  of  protection  against 
being  compelled  to  be  a  witness  against  himself. 

26  L.  R.  A.  423,  Ex  parte  COHEN,  104  Cal.  524,  43  Am.  St.  Rep.  127,  38  Pac. 

364. 
Self-incriminating-    testimony. 

Approved  in  Brown  v.  Walker,  26  Pittsb.  L.  J.  N.  S.  90,  70  Fed.  50,  holding 
compulsory  incriminating  testimony  not  unconstitutional  where  statute  exempts 
witness  from  prosecution:  Bradley  v.  Clark,  133  Cal.  207,  65  Pac.  395,  holding 
witness,  whether  co-offender  or  not,  may  be  required  to  testify  as  to  illegal  elec- 
tion expenditures. 

Cited  in  Rebstock  v.  San  Francisco,  146  Cal.  314,  80  Pac.  65;  People  ex  rel. 
Lewisohn  v.  O'Brien,  176  N.  Y.  261,  68  N.  E.  353,  15  Am.  Crim.  Rep.  97;  State 
v.  Murphy,  128  Wis.  209,  107  N.  W.  470;  Brown  v.  WTalker,  161  U.  S.  603,  40 
T,.  ed.  823,  16  Sup.  Ct.  Rep.  644,  5  Inters.  Com.  Rep.  644, — Affirming  70  Fed. 
50, — holding  that  a  witness  could  not  refuse  to  answer  where  he  was  afforded 
absolute  immunity  from  prosecution  for  offense  to  which  question  relates. 

Cited  in  footnote  to  Re  Carter,  57  L.  R.  A.  654,  which  holds  mere  exemption 
from  liability  to  have  testimony  used  against  witness  in  case  of  subsequent 
prosecution  insufficient  to  prevent  claim  of  privilege. 

Cited  in  notes  (26  L.R.A.  418)  on  statutory  exemption  from  prosecution  as 
substitute  for  constitutional  exemption  from  self-incriminating  evidence;  (1 
L.R.A. (N.S.)  170)  on  constitutional  guaranty  against  self-incrimination;  equiv- 
alent exemption  to  witness;  (24  L.R.A. (N.S. )  168)  on  conclusiveness  of  wit- 
ness's statement  that  his  answer  would  tend  to  criminate  him:  (75  Am.  St.  Rep. 
322,  346),  on  privilege  of  witness  as  to  incriminating  testimony;  (87  Am.  St. 
Rep.  183)  on  review  on  habeas  corpus  of  commitment  for  refusal  to  answer 
incriminating  questions;  (136  Am.  St.  Rep.  151)  on  limitations  of  constitution- 
al privilege  against  self-incrimination;  (48  L.  ed.  U.  S.  861)  on  sufficiency  of 
statutory  immunity  to  satisfy  constitutional  guarantv  against  self-incrimina- 
tion. 

Distinguished  in  People  ex  rel.  Lewisohn  v.  O'Brien,  81  App.  Div.  60.  SO  X.  Y. 
Supp.   816.  holding  that  where  an  absolute  immunity   from  prosecution   is  not 
afforded  witness  cannot  be  compelled  to  testify. 
Statutory   construction. 

Approved  in  Re  National  Guard,  71  Vt.  499,  45  Atl.  1051,  holding  statute  sus- 
ceptible of  two  constructions  should  be  given  that  which  will  carry  out  its 
manifest  object. 

Cited  in  note   (14  Eng.  Rul.  Cas.  833)   on  rules  for  interpretation  of  statute. 
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26  L.  R.  A.  425,  RIGNEY  v.  TAOOMA  LIGHT  &  WATER  CO.  9  Wash.  576,  38 

Pac.  147. 
Outspreading   waters  as    water   course. 

Cited  in  Case  v.  Hoffman,  100  Wis.  350,  72  N.  W.  390  (dissenting  opinion), 
majority  holding  marsh  through  which  water  percolates  and  on  which  it  stands 
or  flows  not  a  water  course;  Anderson  Land  &  Stock  Co.  v.  McConnell,  188  Fed. 
831,  holding  that,  though  water  course  spread  over  meadow  into  several 
channels,  if  it  could  be  identified  on  surface  and  flowed  in  denned  course 
through  depressions,  it  was  natural  watercourse;  Mason  v.  Yearwood,  58  Wash. 
281,  30  L.R.A.(N.S.)  1161,  108  Pac.  608,  holding  that  one  who  uses  water 
flowing  from  springs  on  another's  land,  through  ditch,  for  period  sufficient  to 
secure  easement  in  land  has  prescriptive  right  to  such  flow;  Hastie  v.  Jenkins, 
53  Wash.  25,  101  Pac.  495,  holding  a  dam  causing  the  overflow  of  lands  border- 
ing upon  a  depression  which  was  a  continuation  of  and  received  the  overflow  of 
a  lake  and  was  the  only  outlet  thereof  was  unlawful  as  obstructing  a  water- 
course. 

Cited   in  note    (1   L.R.A.  (N.S.)    757)    on   distinguishing   character   of   water 
course. 
Water    supply. 

Approved  in  New  Whatcom  v.  Fairhaven  Land  Co.  24  Wash.  502,  54  L.  R.  A. 
195,  footnote  p.  190,  64  Pac.  735,  holding  city  cannot  divert  waters  of  lake  for 
water  supply  to  injury  of  riparian  owner  whose  rights  are  vested;  Valparaiso 
City  Water  Co.  v.  Dickover,  17  Ind.  App.  238,  46  N.  E.  591,  holding  water  com- 
pany liable  to  riparian  owner  for  diversion  of  water  from  lake,  resulting  in 
sensible  diminution  of  water  at  any  season. 

Cited  in  notes    (58  L.R.A.  241,  251)    on  acquisition  of  water  supply  by  right 
of  eminent  domain;    (81  Am.  St.  Rep.  485)   on  liability  of  water  companies. 
Rights    of    riparian    owner. 

Approved  in  Benton  v.  Johncox,  17  Wash.  280,  39  L.  R,  A.  109,  61  Am.  St. 
Rep.  912,  49  Pac.  495,  holding  riparian  rights  of  patentee  will  be  protected 
against  subsequent  appropriation  of  water  naturally  flowing  over  land. 

Cited  in  Still  v.  Palouse  Irrig.  &  Power  Co.  64  Wash.  608,  117  Pac.  466,  hold- 
ing that  lower  riparian  owner  can  restrain  impounding  of  natural  flow  of  flood 
waters  by  upper  owner  and  their  release  during  summer  months  to  his  damage; 
Monroe  Mill  Co.  v.  Menzel,  35  Wash.  493,  70  L.R.A.  277,  102  Am.  St.  Rep.  905,  77 
Pac.  813,  holding  a  riparian  owner  was  not  estopped  from  enjoining  another  from 
interrupting  the  natural  flow  of  a  stream  because  lie  had  for  some  time  acquiesced 
in  such  interruption;  White  v.  Codd,  39  Wash.  16,  80  Pac.  836,  holding  that  no 
prescriptive  rights  are  acquired  by  the  obstruction  of  a  navigable  stream  and 
the  flooding  of  lands  and  the  storage  of  logs  thereon  for  a  period  of  six  years; 
Everett  Water  Co.  v.  Powers,  37  Wash.  150,  79  Pac.  617,  holding  a  grant  of  a 
right  of  way  for  a  water  pipe  line  and  of  the  right  to  divert  the  waters  of  a  cer- 
tain stream  may  properly  be  made;  Madson  v.  Spokane  Valley  Land  &  Water  Co. 
40  Wash.  417,  6  L.R.A. (N.S.)  259,  82  Pac.  718,  holding  a  riparian  owner  on  a 
lake  was  not  estopped  from  enjoining  the  operation  of  a  dam  constructed  on  the 
lands  of  others,  which  would  entirely  drain  the  water  from  his  land  by  his  failure 
to  object  while  the  dam  was  being  built;  Judson  v.  Tide  Water  Lumber  Co.  51 
Wash.  169,  98  Pac.  377,  holding  a  riparian  owner  on  a  navigable  tidal  river  had 
a  right  to  maintain  an  action  for  damages  where  part  of  his  land  was  washed 
away  by  tho  obstruction  of  the  stream;  Morris  v.  Bean,  146  Fed.  435,  holding  a 
person  cannot  set  up  that  a  prior  appropriation  of  the  waters  of  a  stream  was 
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estopped  to  deny  his  right  of  diversion  of  the  waters  of  the  stream  because  he 
stood  and  permitted  the  building  of  improvements  on  the  strength  of  the  diver- 
sion; Kalama  Electric  Light  &  P.  Co.  v.  Kalama  Driving  Co.  48  Wash.  616,  22 
L.R.A.(N.S.)  643,  125  Am.  St.  Rep.  948,  94  Pac.  469,  on  a  riparian  owner  as  hav- 
ing the  right  to  the  natural  flow  of  a  stream  through  his  land. 

Cited  in  footnotes  to  Fisk  v.  Hartford,  38  L.  R.  A.  474,  which  denies  riparian 
owner's  right  to  have  sewage  of  city  turned  into  stream  above  his  mill;  Canton 
v.  Shock,  58  L.  R,  A.  637,  which  holds  city  liable  to  lower  proprietor  for  fur- 
nishing water  to  outside  persons  or  for  transportation,  or  unreasonable  amount 
to  manufacturers. 

Cited  in  notes  (41  L.  R.  A.  740,  756)  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  use  and  flow  of  water  in  stream;   (37  L.R.A.  (N.S.)  312)  on  the 
right  of  government  to  divert  water  without  compensation  to  riparian  owner. 
Liability  for  damming:  stream. 

Cited  in  note    (59    L.    R.    A.    822)    on    liability  for  damming  back  water   of 
stream. 
Liability    for    trespass. 

Cited  in  Inglesice  Mfg.  Co.  v.  Charleston  Light  &  Water  Co.  76  S.  C.  100,  56 
S.  E.  664,  holding  a  corporation  having  power  to  condemn  land  is  liable  for  dam- 
ages, where  it  enters  upon  the  land  of  another  without  consent,  for  the  trespass 
up  to  the  time  of  condemnation. 

Cited  in  note  (99  Am.  St.  Rep.  738)  on  injunction  against  trespass  on  realty. 
Iiijmietive    relief. 

Cited  in  State  ex  rel.  Burrows  v.  Superior  Ct.  43  Wash.  228,  86  Pac.  632,  hold- 
ing the  superior  courts  exercising  equity  jurisdiction  have  inherent  power  to  sus- 
pend the  effect  of  an  injunction  pending  an  appeal. 

Cited  in  note  (10  Eng.  Rul.  Gas.  314)  on  mandatory  injunction  for  protection 
of  easement. 

26  L.  R.  A.  430,  VAN  HOUTEN  v.  MORSE,  162  Mass.  414,  44  Am.  St.  Rep.  373, 

38  S.  E.  715. 
Use   of   photographs   as   evidence. 

Approved  in  De  Forge  v.  New  York,  N.  H.  &  H.  R.  Co.  178  Mass.  63,  86  Am. 
St.  Rep.  464,  59  N.  E.  669,  holding  X-ray  picture  admissible  in  evidence  if  veri- 
fied as  true  representation,  sufficiency  of  verification  being  for  court. 

Cited  in  Consolidated  Gas,  Electric  Light  &  P.  Co.  v.  State,  109  Md.  199,  72 
Atl.  651,  holding  the  evidence  as  to  correctness  of  photographs  for  the  purpose  of 
being  admissible  as  evidence  is  addressed  to  the  discretion  of  the  trial  court; 
McKarren  v.  Boston  &  N.  Street  R.  Co.  194  Mass.  180,  80  X.  E.  477,  10  Ann.  Cas. 
961,  holding  that  the  competence  of  a  picture  or  diagram  as  an  accurate  repre- 
sentation of  the  thing  testified  to  is  a  preliminary  inquiry  for  the  presiding  judge 
whose  decision  is  final. 

Cited  in  notes  (35  L.  R.  A.  804)  on  use  of  photographs  as  evidence;  (75  Am. 
St.  Rep.  470,  475)  on  same  point;  (114  Am.  St.  Rep.  442)  on  same  point. 

Disapproved  in  Cunningham  v.  Fair  Haven  &  W.  R.  Co.  72  Conn.  250,  43  Atl. 
1047,  holding  sufficiency  of  verification  of  photograph  reviewabh'. 
Justification  for  breach   of   promise   to  marry. 

Cited  in  Gross  v.  Hochstim,  72  Misc.  346,  130  N.  Y.  Supp.  315,  holding  that  de- 
ceit, false  representation  and  bad  reputation  on  part  of  plaintiff  is  defense  to 
action  for  breach  of  promise  of  marriage  brought  by  man  against  woman;  Colburn 
v.  Marble,  196  Mass.  383,  124  Am.  St.  Rep.  561,  82  N.  E.  28,  on  it  being  proper 
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in  an  action  for  breach  of  promise  to  marry  for  the  defendant  to  show  that  as  a 
reason  for  the  breach  the  material  misconduct  of  the  plaintiff. 

Cited  in  note   (14  L.R.A.  (N.S.)  749)   on  evidence  of  specific  instances  to  prove 
character  in  action  for  breach  of  promise  to  marry. 
Annulling;   marriage    for   fraud. 

Approved  in  Smith  v.  Smith,  171  Mass.  406,  41  L.  R.  A.  800,  68  Am.  St.  Rep. 
440,  50  N.  E.  933,  annulling  unconsummated  marriage  for  fraud,  where  husband 
constitutionally  affected  with  syphilis. 

Cited  in  Batty  v.  Greene,  206  Mass.  564,  138  Am.  St.  Rep.  407,  92  N.  E.  715, 
to  the  point  that  intentional  concealment  by  woman  of  fact  that  she  had  husband 
living  at  time  of  marriage,  ie  fraud  for  which  marriage  might  be  annulled. 

26  L.  R.  A.  435,  VICTOR  COAL  CO.  v.  MUIR,  20  Colo.  320,  46  Am.   St.  Rep. 

299,  38  Pac.  378. 
Contributory   negligence. 

Approved  in  Narramore  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  48  L.  R.  A.  77,  37 
C.  C.  A.  506,  96  Fed.  305,  holding  employee's  contributory  negligence,  defense 
to  action  based  on  railroad  company's  violation  of  statutory  duty  to  block  guard 
rails  and  frogs;  Acme  Coal  Min.  Co.  v.  Mclver,  5  Colo.  App.  281,  38  Pac.  596, 
denying  recovery  for  injuries  due  to  known  incompetency  of  fellow  servant; 
Island  Coal  Co.  v.  Sherwood,  153  Ind.  700,  53  N.  E.  1135,  denying  recovery  for 
injuries  sustained  by  fall  of  coal  upon  experienced  miner  who  knew  of  danger; 
Bodell  v.  Brazil  Block  Coal  Co.  25  Ind.  App.  660,  58  N.  E.  853,  holding  vio- 
lation by  employer  of  statutory  duty  to  keep  cage  in  mine  covered  does  not  en- 
title employee,  injured  because  of  such  defect,  to  recover  unless  he  used  due 
care;  Fowler  v.  Pleasant  Valley  Coal  Co.  16  Utah,  355,  52  Pac.  594,  holding  ex- 
perienced miner  who  sits  down  under  hanging  wall  of  coal,  with  knowledge  of 
its  dangerous  condition,  cannot  recover  for  injuries  due  to  its  fall. 

Cited  in  Metallic  Gold  Min.  Co.  v.  Watson,  51  Colo.  284,  117  Pac.  609,  holding 
that  servant  assumes  risk  where  his  duty  is  that  of  making  dangerous  place  safe; 
Mammoth  Vein  Coal  Co.  v.  Bubliss,  83  Ark.  573,  104  S.  W.  210,  holding  a  miner 
remaining  at  work  under  a  rock  which  he  knows  to  be  loose  and  which  may  fall 
at  any  minute,  is  guilty  of  contributory  negligence;  Union  Coal  &  Coke  Co.  v. 
Sundberg,  36  Colo.  16,  85  Pac.  319,  holding  an  employee  who  was  killed  by  being 
thrown  off  of  coal  cars  when  being  hauled  up  to  the  mine,  was  guilty  of  con- 
tributory negligence  preventing  a  recovery  for  his  death,  it  being  against  rules 
to  ride  on  the  cars  and  where  no  accident  would  have  happened  had  he  ridden  in- 
side the  car;  Langlois  v.  Dunn  Worsted  Mills,  25  R.  I.  651,  57  Atl.  910,  holding 
there  could  be  no  recovery  for  an  injury  received  because  of  the  defective  condition 
of  a  machine  where  plaintiff  was  aware  of  the  defects  and  continued  to  work  with 
it  and  the  accident  would  not  have  happened  but  for  his  forgetting  the  existence 
of  such  defective  condition;  Hall  v.  West  &  S.  Mill  Co.  39  Wash.  480,  81  Pac.  915, 
4  Ann.  Cas.  587  (dissenting  opinion),  on  same  point;  Denver  &  R.  G.  R.  Co.  v. 
Norgate,  6  L.R.A. (N.S.)  995,  72  C.  C.  A.  365,  141  Fed.  258,  5  Ann.  Cas.  448; 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  205  U.  S.  15,  51  L.  ed.  687,  27  Sup.  Ct.  Rep. 
407  (dissenting  opinion), — on  the  fact  of  the  violation  of  a  statutory  obligation 
as  not  preventing  the  defense  of  contributory  negligence. 

Cited  in  notes  (6  L.R.A. (N.S.)  988)  on  assumption  of  risk  of  master's  breach 
of  statutory  duty;  (87  Am.  St.  Rep.  580,  587)  on  contributory  negligence  of 
miners;  (97  Am.  St.  Rep.  889)  on  right  of  recovery  by  employee  accepting  extra 
hazardous  duties. 
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Assumption  by  servant  of  safe   condition   of  working   place. 

Approved  in  Ashland  Coal  &  I.  R.  Co.  v.  Wallace,  101  Ky.  645,  43  S.  \V.  :207. 
holding  that  tracklayer  has  right  to  assume  that  roof  to  entrance  of  mine  is  in 
safe  condition. 
Direction  of  verdict. 

Approved  in  De  Graffenried  v.  Wallace,  2  Ind.  Terr.  662,  53  S.  W.  452,  hold- 
ing trial   court  after  hearing  testimony  should  direct  verdict  for   defendant,  if 
he  would  feel  bound  to  set  verdict  aside  should  it  be  for  plaintiff. 
l)n  i  >    of  mine  owner  to  prop  roof. 

Cited  in  note  (87  Am.  St.  Rep.  589)  on  duty  of  mine  owners  to  prop  roof  to  pre- 
vent injury  to  employees. 

26  L.  R.  A.  443,  MILLER  v.  GREEN  BAY,  W.  &  ST.  P.  R.  CO.  59  Minn.   169, 

60  N.  W.  1006. 
Additional    servitudes    in    highways. 

Cited  in  notes  (106  Am.  St.  Rep.  259)  on  what  are  additional  servitudes  in 
highways;  (36  L.E.A.  (N.S.)  705)  on  abutter's  right  to  compensation  for  rail- 
roads in  streets. 

26  L.  R.  A.  445,  BISHOP  v.  MIDDLETON,  43  Neb.   10,  61   N.  W.   129. 
Presumption   from   facts  pleaded. 

Approved  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Young,  58  Neb.  680,  79  N.  W.  556, 
liolding,  in  action  by  passenger  for  personal  injuries,  petition  need  not  directly 
aver  carrier's  negligence. 
Waiver    of    assignment    of    error. 

Approved  in  Humpert  v.  McGavock,  59  Neb.  348,  80  N.  W.  1038,  holding  er- 
rors assigned  waived  by  failure  to  argue  them. 
.Exemption    laws. 

Followed  in  Gordon  Bros.  v.  Wageman,  77  Neb.  189,  108  N.  W.  1067,  holding 
an  act  providing  that  for  the  better  protection  of  the  earnings  of  certain  em- 
ployees by  exempting  from  attachment  or  garnishment  was  constitutional. 

Cited  in  McCormack  v.  Tincher,  77  Neb.  860,  110  X.  W.  547,  holding  a  non- 
resident was  not  entitled  to  the  benefits  of  an  act  providing  for  the  better  pro- 
tection of  earnings  of  servants  of  corporations,  firms,  or  individuals  engaged  in 
interstate  business. 

Cited  in  footnote  to  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as  to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy. 

Cited  in  note  ( 36  L.  R.  A.  583 )   on  debtor's  right  of  action  against  creditor  for 
collecting  debt  in   another   jurisdiction   in   evasion   of   exemption   laws   of   other 
domicil. 
Shortening    time    of    insurance    company's    immunity    from    suit. 

Cited  in  footnote  to  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains 
statute  shortening  time   of   insurance   company's   immunity   from   suit,   without 
extending  period  of  limitations. 
Avoidance   of   exemption    laws. 

Cited  in  Frieden  v.  Conkling,  4  Neb.  (Unof.)  816,  96  X.  W.  615,  holding  the 
assignment  of  a  judgment  was  not  bona  fide  but  made  for  the  purpose  of  avoid- 
ing the  exemption  laws  of  a  state,  where  the  judgment  creditor  discovers  that 
it  cannot  be  enforced  because  of  the  exemption  laws  and  assigns  it  to  another, 
who  garnishes  the  wages  of  the  judgment  debtor  in  another  state.  • 
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Rebuttal   of  presumption  of   -violation   of  statute. 

Cited  in  Gordon  Bros.  v.  Wageman,  77  Neb.  189,  108  N.  W.  1067,  holding  the 
presumption  created  by  a  statute  that  any  attempt  of  a  debtor  to  assign  or 
transfer  a  claim  or  wages  was  a  violation  of  the  statute  was  subject  to  rebuttal. 
Impairment  of  obligation  of  contracts. 

Cited  in  footnote  to  Miners'  &  Merchants'  Bank  v.  Snyder,  68  L.R.A.  313, 
which  holds  corporate  creditor's  contract  rights  not  impaired  by  statute  re- 
quiring all  creditors  to  unite  in  one  suit  against  all  stockholders  for  equitable 
distribution  of  liability  fund  among  creditors. 

26  L.  R.  A.  449,  MAIRE  v.  KRUSE,  85  VVis.  302,  55  N.  W.  389. 
Abandonment   or   discontinuance    of   high-way. 

Approved  in  Herrick  v.  Geneva,  92  Wis.  117,  65  N.  W.  1024,  holding  country 
road  half  a  mile  long,  highway  within  statute  as  to  abandonment;  Racine  v. 
Chicago  &  N.  W.  R.  Co.  92  Wis.  121,  65  N.  W.  857,  holding  mere  nonuser  not 
abandonment  of  dedicated  road  not  required  for  actual  public  use;  Madison  v. 
Mayers,  97  Wis.  412,  40  L.  R.  A.  650,  65  Am.  St.  Rep.  127,  73  N.  W.  43,  holding 
nonuser  of  portion  of  street  does  not  work  abandonment  of  public  rights  therein. 

Cited  in  Olwell  v.  Travis,  140  Wis.  554,  123  N.  W.  Ill;  Konkel  v.  Pella,  122 
Wis.  148,  99  X.  W.  453, — on  a  slight  diviation  from  the  limits  of  a  highway  as 
laid  out  as  not  amounting  to  an  abandonment  thereof. 

Cited  in  footnote  to  McAlpine  v.  Chicago  G.  W..R.  Co.  64  L.  R.  A.  85,  which 
holds  strip  of  land  dedicated  as  street  and  levee  not  abandoned  because  diffi- 
cult to  approach,  or  because  river  commerce  has  ceased  and  land  is  used  for  un- 
authorized purposes. 

Cited  in  notes    (26  L.  R.  A.  659)    on  effect  of  abandonment  of  highway;    (26 
L.   R.  A.  821)    on  discontinuance  or  vacation  of  highway  by  act  of  public  au- 
thorities;   (22  L.R.A.  (N.S.)    881)    on  abandonment  or  loss  of  private  way  by 
nonuser  or  improvements  inconsistent  with  use. 
Failure    to    repair. 

Cited  in  footnote  to  Bembe  v.  Anne  Arundel  County,  57  L.  R.  A.  279,  which 
sustains  right  of  action  against  county  commissioners  by  one  suffering  special 
injury  from  failure  to  keep  highway  in  repair. 
Ad-verse   use. 

Approved  in  Randall  v.  Rovelstad,  105  Wis.  430,  81  N.  W.  819,  holding  de- 
viation of  travel  from  laid-out  course  of  highway  not  adverse  use  giving  pre- 
scriptive right;  Baker  v.  Hogaboom,  12  S.  D.  409,  81  N.  W.  730,  holding  en- 
croachment on  highway  for  number  of  years  in  violation  of  rights  of  public  does 
not  confer  right  to  inclose  or  cultivate  it. 

Annotation  cited  in  Eble  v.  State,  77  Kan.  184,  127  Am.  St.  Rep.  412,  93  Pac. 
803,  holding  lapse  of  time  no  bar  to  an  action  on  behalf  of  the  state  to  enjoin 
the  encroachment  of  defendant  upon  a  public  highway;  Quinn  v.  Baage,  138 
Iowa,  432,  114  N.  W.  205,  on  the  statute  of  limitations  as  not  running  against 
a  municipality  with  respect  to  encroachments  on  a  highway  established  by  it. 
Estoppel  against  assertion  of  public  easement. 

Cited  in  Baldwin  v.  Trimble,  85  Md.  402,  36  L.  R.  -A.  492,  footnote  p.  489,  37 
Atl.  176,  holding  evident  and  notorious  abandonment  of  public  road  on  faith 
of  which  private  parties  have  improved  it  constitutes  estoppel  against  reasser- 
tion  of  public  easement. 

Cited  in  footnote  to  Reuter  v.  Lawe,  34  L.  R.  A.  733,  which  sustains  estoppel 
against  claim  to  park  by  dedication  on  plat  by  one  continuing  in  possession. 
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26  L.  R.  A.  470,  WECHSELBERG  v.  FLOUR  CITY  NAT.  BANK,  12  C.  C.  A. 

56,  24  U.  S.  App.  308,  64  Fed.  90. 
Liability  as  partners  of  members  of  foreign  corporation. 

Cited  in  footnote  to  Taylor  v.  Branham,  39  L.  R.  A.  362,  which  holds  liable 
as  partners,  members  of  foreign  corporation  carrying  on  business  in  state  with- 
out being  incorporated  therein. 
Incorporator'a    liability    for    nonpayment    of    capital    stock. 

Approved  in  Singer  Mfg.  Co.  v.  Peck,  9  S.  D.  31,  67  N.  W.  947,  holding  ineor- 
porators  not  liable  to  creditors  under  Dakota  statute,  because  corporation  trans- 
acts business  without  subscription  or  payment  of  capital  stock. 

Distinguished  in  American  Radiator  Co.  v.  Kinnear,  56  Wash.  212,  35  L.R.A. 
(N.S. )   455,  105  Pac.  630,  holding  there  being  no  express  statute  to  that  effect, 
officers  of  a  corporation  are  not  individually  liable  to  creditors  of  corporation 
because  the  capital  stock  was  not  fully  subscribed. 
Stockholder's    liability    for    failure    to    publish    notice. 

Cited  in  footnote  to  Globe  Pub.   Co.  v.  State  Bank,  27  L.  R.  A.  854,  which 
holds  unenforceable  after  repeal  of  statute,  stockholder's  liability  for  failure  to 
publish  notice  of  debts. 
Estoppel    of    creditor    to    deny    legal    organization    of    corporation. 

Approved  in  Andrews  v.  National  Foundry  &  Pipe  Works,  36  L.  R.  A.   154, 
23  C.  C.  A.  457,  77  Fed.  778,  holding  contract  and  judgment  creditors  estopped 
by  their  contracts   with   corporation   from   denying   its   legal   organization. 
Corporate   rights   nnder   attempted   incorporation. 

Cited  in  Central  Nat.  Bank  v.  Sheldon,  86  Kan.  464,  121  Pac.  340,  holding 
that  persons  who  assume  to  act  for  corporation,  which  they  have  failed  to  in- 
corporate are  liable  as  partners  for  debts  incurred;  Harrill  v.  Davis,  22  L.R.A. 
(N.S.)  1157,  94  C.  C.  A.  47,  168  Fed.  191,  on  the  burden  being  upon  persons  as- 
sociating together  and  engaging  in  business  under  a  particular  name,  to  show 
that  they  are  not  liable  as  partners,  and  that  organization  was  corporate  in 
nature. 

Cited  in  footnote  to  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons  at- 
tempting to  incorporate  by  filing  original  articles  instead  of  copies  entitled  to 
all  rights  of  corporation  as  to  persons  dealing  with  them  as  such. 

Cited  in  note  (35  L.R.A. (N.S.)  454)  on  liability  of  directors  for  permitting 
business  before  capital  stock  all  subscribed. 

26  L.  R.  A.  480,  POWELL  v.  KOEHLER,  52  Ohio  St.  103,  49  Am.  St.  Rep.  705. 

39  N.  E.  195. 
Exceptions  in   statutes  of  limitations. 

Cited  in  Pietsch  v.  Milbrath,  123  Wis.  670,  68  L.R.A.  945,  107  Am.  St.  Rep. 
1017,  101  N.  W.  388,  holding  the  fraudulent  concealment  of  a  cause  of  action 
at  law  will  not  prevent  the  running  of  the  statute  of  limitations  where  provided 
by  statute  that  it  shall  not  run  under  such  circumstances  in  cases  cognizable 
in  equity. 

26  L.  R,  A.  484,  HURST  v.  WARNER,  102  Mich.  238,  47  Am.  St.  Rep.  525,  60 

N.   W.   440. 
Quarantine   regulations. 

Approved  in  Potts  v.  Breen,  167  111.  77,  39  L.  R,  A.  155,  59  Am.  St.  Rep. 
262,  47  N.  E.  81,  holding  that  without  law  making  vaccination  compulsory, 
school  board  cannot,  in  absence  of  emergency,  exclude  un vaccinated  children ; 
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State  ex  rel.  Adams  v.  Burdge,  95  Wis.  404,  37  L.  R.  A.  162,  60  Am.  St.  Rep. 
123,  70  N.  W.  347,  holding  rule  of  board  of  health  excluding  children  not  vac- 
cinated from  public  school  void  unless  there  is  statute  authorizing  it;  Pierce  v. 
Dillingham,  203  111.  164,  62  L.  R.  A.  894,  67  N.  E.  846,  Affirming  96  111.  App. 
315,  holding  act  to  prevent  spread  of  contagion  among  domestic  animals  does 
not  authorize  executive  officers  to  forbid  importation  of  classes  of  cattle  unless 
they  pass  a  tuberculin  test;  Wilson  v.  Alabama  G.  S.  R.  Co.  77  Miss.  718,  52 
L.  R.  A.  358,  footnote  p.  357,  78  Am.  St.  Rep.  543,  28  So.  567,  holding  order  of 
board  of  health  establishing  quarantine  against  yellow  fever  void  so  far  as  it 
excludes  persons  seeking  to  enter  state  from  noninfected  points. 

Cited  in  footnotes  to  Re  Smith,  28  L.  R.  A.  820,  which  denies  authority  to 
quarantine  for  refusal  to  be  vaccinated,  one  not  shown  to  have  been  exposed  to 
small  pox;  Compagnie  Francaise  De  Navigation  A  Vapeur  v.  State  Bd.  of  Health, 
56  L.  R.  A.  795,  which  sustains  power  of  state  health  board  to  prohibit  landing 
within  infested  district  of  healthy  persons  from  vessel  from  foreign  port. 

Cited  in  notes    (23  L.R.A.  (N.S.)    1189)    on  right  to  injunction  against  being 
sent   to  pesthouse;    (78   Am.   St.   Rep.   243,   262)    on   compulsory  vaccination. 
Power   ami   liability   of   municipality   in    times    of   epidemic. 

Cited  in  Kirby  v.  Barker,  143  Iowa,  482,  121  N.  W.  1071,  holding  that  mayor 
of  town  who  is  a'so  president  of  board  of  health  and  who  simply  executes  re- 
quirements of  board  in  establishing  quarantine  is  not  liable  for  false  imprison- 
ment. 

Cited  in  footnotes  to  Davock  v.  Moore,  28  L.  R.  A.  783,  which  sustains  legis- 
lative power  to  provide  for  city  board  of  health  with  power  to  incur  expenses 
without  city's  consent;  Safford  v.  Board  of  Health,  33  L.  R.  A.  300,  which  re- 
quires compensation  by  board  of  health  for  use  of  hotel  for  smallpox  hospital 
during  quarantine;  Twyman  v.  Frankfort,  64  L.  R.  A.  572,  which  denies  liability 
of  municipality  for  negligent  acts  of  officials  in  enforcing  provisions  of  ordinance 
for  removal  of  smallpox  patient  to  pest  house. 

Cited  in  note   (26  L.  R.  A.  727)    on  special  powers  and  liabilities  of  munici- 
palities in  times  of  epidemic. 
Municipal    power    over   nuisance. 

Cited  in  footnote  to  State  v.  Speyer,  29  L.  R.  A.  573,  which  holds  unreason- 
able, resolution  against  maintaining  pig  pen  within  100  feet  of  street  or  inhabited 
house. 

Cited  in  notes  (38  L.R.A.  315,  322)  on  municipal  power  over  nuisances  affect- 
ing  safety,   health,   and   personal   comfort;     (107   Am.   St.  Rep.   202)    on   power 
of  municipality  to  declare  certain  acts  to  be  public  nuisances. 
Delegation  of  power. 

Cited  in  State  ex  rel.  Davis  v.  Evans,  122  Tenn.  192,  122  S.  W.  81,  holding 
that  statute  requiring  county  superintendents  of  schools  to  possess  literary 
and  scientific  qualifications  to  be  evidenced  by  certificate  of  state  board  of 
education  is  not  unconstitutional  as  delegating  legislative  power;  State  ex  rel. 
Moodie  v.  Bryan,  50  Fla.  371,  39  So.  929,  holding  a  statute  authorizing  the 
state  board  of  education  and  the  board  of  control  acting  jointly  to  determine  the 
place  of  location  of  a  state  university  was  not  unconstitutional  as  a  delega- 
tion of  legislative  powers;  King  v.  Concordia  F.  Ins.  Co.  140  Mich.  268,  103 
N.  W.  616,  6  Ann.  Cas.  87,  holding  a  statute  providing  for  an  insurance  com- 
mission and  vesting  it  with  power  to  prescribe  a  standard  form  of  fire  insurance 
policies  is  unconstitutional  as  a  delegation  of  legislative  powers;  Chandler  v. 
Heisler,  153  Mich.  3,  116  N.  W.  626;  Albert  v.  Gibson,  141  Mich.  706,  105  N.  W. 
L.R.A.  Au.  Vol.  IV.— 6. 
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19} — holding  the  legislature  might  properly  delegate  to  the  county  board  of 
supervisors  the  power  to  fix  and  determine  conditions  in  contracts  for  the  con- 
struction of  drains;  Michigan  C.  R.  Co.  v.  Michigan  R.  Commission,  160  Mich. 
361,  125  N.  W.  549,  holding  it  within  the  power  of  the  legislature  to  create  a 
railroad  commission  with  power  to  fix  maximum  rates. 

Cited  in  footnote  to  Schae/lein  v.  Cabaniss,  56  L.  R.  A.  733,  which  denies  right 
to  delegate  to  commissioner  of  labor  statistics  discretion  to  determine  possibil- 
ity of  preventing  liability  to  inhalation  of  dangerous  substances  in  particular 
factories. 

Cited  in  note   (80  Am.  St.  Rep.  228,  230,  233)   on  powers  which  may  be  dele- 
gated to  boards  of  health. 
Injunction   auninst    contract   for  care   of   leper. 

Cited  in  footnote  to  Baltimore  v.  Fairfield  Improv.  Co.  40  L.  R.  A.  494,  which 
sustains  right  to  injunction  against  contract  by  city  for  care  of  leprous  person 
by  inexperienced  laborers  having  families  of  children. 
Liability   of   persons   communicating-   contagions   diseases. 

Cited  in  note  (93  Am.  St.  Rep.  848)  on  liability  of  persons  communicating 
contagious  or  infectious  disease  to  others. 

26  L.  R.  A.  493,  HOWARD  v.  HURON,  5  S.  D.  539,  6  S.  D.  180,  59  N.  W.  833, 

60  N.  W.  803. 
Collateral    impeachment    of   judgment    or    of    validity    of    debt. 

Approved  in  Helena  v.  United  States,  43  C.  C.  A.  433,  104  Fed.  116,  holding 
in  proceeding  to  enforce  judgment  against  city  by  mandamus,  judgment  cannot 
be  impeached  on  ground  that  it  was  taken  by  consent,  although  defense  existed; 
Minnesota  Thresher  Mfg.  Co.  v.  Schaack.  10  S.  D.  513,  74  X.  \\~.  445,  holding 
in  acfcion  by  judgment  creditor  to  set  aside  fraudulent  sale  that  his  judgment 
cannot  be  impeached  by  setting  up  matters  which  might  have  been  tried  in  ac- 
tion in  which  it  was  rendered;  Lake  County  v.  Platt,  25  C.  C.  A.  92,  49  U.  S. 
App.  216,  79  Fed.  573,  holding,  in  action  to  enforce  collection  of  judgment  or 
bonds  issued  in  payment  of  judgment  against  municipal  corporation,  latter  can- 
not set  up  that  original  indebtedness  exceeded  constitutional  limitation. 

Cited  in  footnote  to  Grand  Island  &  N.  W.  R.  Co.  v.  Baker,  34  L.  R.  A.  835, 
which  denies  right  to  question  validity  of  debt  on  which  judgment  sought  to  be 
recovered  against  county  was  rendered. 
Conclusiveness  and   bar. 

Cited  in  Kelley  v.  R.  J.  Schwab  &  Sons  Co.  22  S.  D.  409,  118  N.  W.  696, 
holding  that  judgment  in  favor  of  foreign  corporation  is  conclusive  against 
debtor's  right  to  have  enforcement  restrained  because  corporation  is  not  entitled 
to  one  because  of  noncompliance  with  law;  Minnesota  Thresher  Mfg.  Co.  v. 
Schaack,  10  S.  D.  513,  74  N.  W.  445,  holding  in  an  action  to  set  aside  a  sale  as 
in  fraud  of  a  judgment  creditor  the  defendant  cannot  in  the  absence  of  fraud 
set  up  to  impeach  the  judgment  matters  that  might  have  constituted  a  defense 
to  that  action;  Selbie  v.  Graham,  18  S.  D.  374,  100  N.  \V.  755,  holding  the  dis- 
missal of  an  action  against  an  administrator  asserting  title  to  the  entire  prop- 
erty held  by  the  decedent  is  no  bar  in  an  action  by  administrator  for  the  re- 
covery and  use  of  the  property  of  a  defense  that  defendant  was  a  joint  owner 
with  decedent;  Remilliard  v.  Authier,  20  S.  D.  296,  4  L.R.A. (N.S.)  300.  105  X. 
W.  626,  holding  where  the  title  of  property  is  in  issue  an  adjudication  in  favor 
of  either  party  is  a  bar  to  any  title  to  an  action  as  to  title  claimed  at  the  time 
of  the  commencement  of  the  action;  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co. 
79  Fed.  874,  18  Mor.  Min.  Rep.  592,  holding  the  decision  of  the  land  office  award- 
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ing  a  patent  for  a  mining  claim  is  conclusive  upon  an  adverse  claimant  failing 
to  file  his  claim;  Dewey  v.  Feiler,  11  S.  D.  633,  80  N.  W.  130,  on  a  judgment  on  . 
the  merits  as  being  final  with  regard  to  the  matters  in  controversy;   Ft.  Pierre 
v.  Hall,  19  S.  D.  667,  117  Am.  St.  Rep.  972,  104  N.  W.  470;  Belcher  Land-Mortg. 
Co.  v.  Norris,  34  Tex.  Civ.  App.  113,  78  S.  W.  390;  Pitts  v.  Oliver,  13  S.  D.  566, 
79  Am.  St.  Rep.  907,  83  N.  W.  591, — on  the  finality  or  collusiveness  of  judg- 
ments; State  ex  rel.  Ledger  Pub.  Co.  v.  Gloyd,  14  Wash.  7,  44  Pac.  103;  Stall- 
cup  v.  Tacoma,  13  Wash.  147,  52  Am.  St.  Rep.  25,  42  Pac.  541, — on  a  judgment 
as  being  a  bar  to  every  defense  that  might  have  been  raised  in  the  action. 
Party    entitled    to    apply    for    mandamus. 

Approved  in  Heintz  v.  Moulton,  7  S.  D.  276,  64  N.  W.  135,  holding  taxpayer 
having  children  of  school  age  entitled  to  apply  for  writ  of  mandamus  to  compel 
removal  of  school  in  accordance  with  vote  of  electors. 

Cited  in  Alabama  G.  S.  R.  Co.  v.  Davis,  119  Ala.  483,  24  So.  862,  holding 
mandamus  will  not  be  denied  because  the  surplus  of  revenues  from  which  the 
demand  is  to  be  paid  has  not  been  determined  where  the  court  is  satisfied  there 
will  be  a  surplus. 

Cited  in  note  (105  Am.  St.  Rep.  123)  on  necessary  parties  to  proceedings  in 
mandamus. 

26  L.  R.  A.  504,  FIRST  PRESBY.  CONGREGATION  v.  SMITH,   163  Pa.  561, 

43  Am.  St.  Rep.  808,  30  Atl.  279. 
Liability    of    contractor. 

Approved  in  Daugherty  v.  Herzog,  145  Ind.  256,  32  L.  R.  A.  837,  footnote  p. 
837,  57  Am.  St.  Rep.  204,  44  N.  E.  457,  holding  contractor  not  liable  to  third 
person  injured  in  consequence  of  negligent  construction  of  building,  but  after 
completion  and  acceptance  of  work  by  owner;  Salliotte  v.  King  Bridge  Co.  58 
C.  C.  A.  469,  122  Fed.  381,  denying  liability  of  contractor  to  stranger  for  de- 
fective construction  of  bridge,  where  damage  did  not  occur  until  after  comple- 
tion of  structure  and  its  acceptance;  Thomas  v.  Altoona  &  L.  Valley  Electric  R. 
Co.  ]P1  Pa.  366.  43  Atl.  215,  holding  street  railway  not  liable  for  injury  sus- 
tained by  pedestrian  from  upsetting  of  plank  crossing,  driven  against  by  serv- 
ant of  independent  contractor  constructing  railway;  Dawson  v.  St.  Louis  Ex- 
panded Metal  Fireproofing  Co.  94  Tex.  427,  61  S.  W.  118,  holding  independent 
contractor  not  liable  to  third  person  for  injury  occurring  after  completion  of 
work. 

Cited  in  Memphis  Asphalt  &  Paving  Co.  v.  Fleming,  96  Ark.  444,  132  S.  W. 
222,  Ann.  Cas.  1912  B,  709,  holding  that  contractor  is  not  liable  to  third  persons 
for  injury  from  defective  condition  of  work  occurring  after  acceptance  by  owner; 
Thornton  v.  Dow,  60. Wash.  639,  32  L.R.A. (N.S.)  979,  111  Pac.  899,  holding  that 
independent  contractor  is  not  liable  for  injury  caused  by  insufficiency  of  railing 
in  armory,  after  acceptance  of  building,  where  he  followed  plans  given  him; 
Ralliotte  "v.  King  Bridge  Co.  65  L.R.A.  S32,  58  C.  C.  A.  466,  122  Fed.  381  ; 
Richards  v.  O'Brien  Bros.  1  Ga.  App.  Ill,  57  S.  E.  907, — on  a  contractor  as 
not  being  liable  to  third  persons  for  injuries  received  after  the  completion  of  the 
work  and  its  acceptance  by  the  employer;  Casey  v.  Wrought  Iron  Bridge  Co.  114 
Mo.  App.  63,  89  S.  W.  330,  on  a  contractor  as  not  relieved  from  liability  for  in- 
juries due  to  the  defective  condition  of  the  work,  because  of  its  acceptance, 
where  the  negligent  defects  such  as  would  escape  inspection. 

Cited  in  notes  (21  L.R.A.(N.S.)  479)  on  liability  of  contractor  to  tenant  for 
injury  by  defects  in  building;  (32  L.R.A. (N.S.)  968,  969)  on  liability  of 
contractor  to  third  persons  for  defects  after  completion  and  acceptance;  (111 
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Am.  St.  Rep.  712)   on  contractor's  liability  to  third  persons  after  acceptance  of 

structure  by  contractee. 

Liability    for    nets    of    independent    contractor. 

Cited  in  Winslow  v.  Commercial  Bldg.  Co.  147  Iowa,  242,  28  L.R.A.(N.S.) 
563,  124  N.  W.  320,  holding  that  owner  of  building  is  liable  for  injury  to  serv- 
ant caused  by  improper  fastenings  of  fire  escape  although  fire  escape  was  erected 
by  independent  contractor  selected  with  due  care;  Sigman  v.  G.  R.  McAbee 
Powder  &  Oil  Co.  25  Lane.  L.  Rev.  347,  holding  that  owner  of  property  is  not 
-  responsible  for  negligence  of  person  acting  independently  when  owner  does  not 
have  right  to  control  method  of  execution;  Rech  v.  South  Bethlehem,  10  North. 
'Co.  Rep.  231,  holding  that  city  is  not  liable  for  negligence  of  property  owner 
temporarily  occupying  street  for  building  purpose  under  permit,  unless  obstruc- 
tion is  unreasonable;  Winslow  v.  Commercial  Bldg.  Co.  147  Iowa,  242,  28  L.R.A. 
(N.S.)  564,  124  N.  W.  320,  holding  an  owner  of  a  building  cannot  escape  liabil- 
ity for  injuries  received  because  of  the  defective  condition  of  a  fire  escape  on 
the  ground  that  the  work  was  done  by  an  independent  contractor;  Sipe  v. 
Pennsylvania  R.  Co.  222  Pa.  405,  71  Atl.  847,  holding  defendant  company  can- 
not relieve  themselves  from  liability  for  damage  to  plaintiff's  darn  because  it 
was  done  by  an  independent  contractor  after  an  acceptance  of  his  work; 
Foehr  v.  New  York  Short  Line  R.  Co.  40  Pa.  Super.  Ct.  18,  holding  the  fact  that 
the  work  was  done  by  an  independent  contractor  will  not  relieve  the  employer 
from  liability  where  the  work  was  that  that  contractor  was  employed  to  do; 
Southern  Oil  Co.  v.  Church,  32  Tex.  Civ.  App.  327,  74  S.  W.  797,  holding  one 
furnishing  defective  machinery  to  an  independent  contractor  to  do  work  for 
the  party  furnishing,  is  not  liable  for  injuries,  resulting  because  of  such  defective 
condition  to  contractor's  servants;  Connor  v.  Pennsylvania  R.  Co.  24  Pa.  Super. 
Ct.  243,  on  the  owner  of  property  as  not  being  responsible  for  the  negligence  of 
a  person  acting  independently  in  an  undertaking  where  the  owner  does  not 
have  the  right  of  control. 

Cited  in  notes    (3  L.R.A. (N.S.)    601)   on  liability  of  employer  after  assuming 
control  of  subject  matter  of  work  executed  by  contractor;    (54  Am.  St.  Rep.  91; 
76  Am.   St.  Rep.  396,  409,  410)    on  liability  for  negligence  and  torts  of  inde- 
pendent contractors. 
Who    is    independent    contractor. 

Approved  in  Wallace  v.  Southern  Cotton  Oil  Co.  91  Tex.  21,  40  S.  W.  399, 
holding  independent  contractor  is  one  free  from  control  as  to  manner  in  which 
work  is  to  be  done. 
Manufacturer's  liability   for   injnry   while  repairing:  machine. 

Distinguished  in  Empire  Laundry  Machinery  Co.  v.  Brady,  164  111.  62,  45  N. 
E.  486,  holding  manufacturer  in  charge  of  machinery  for  purpose  of  making  re- 
pairs liable  to  one  injured  while  assisting  him  at  his  request. 
Individual    liability    for    falling?    walls. 

Cited  in  note    (34  L.  R.  A.  559)    on  individual   liability  for  falling  walls  or 
buildings. 
Ratification  by  city. 

Approved  in  Collins  v.  Carbondale  Traction  Co.  5  Pa.  Dist.  R.  20,  holding 
change  of  location  of  street  railway  made  by  agents  of  city  may  be  ratified  by  it. 
Proximate  cause. 

Cited  in  Eshleman  v.  Union  Stock  Yards  Co.  222  Pa.  30,  70  Atl.  899,  15  Ann. 
Cas.  998,  25  Lane.  L.  Rev.  78,  holding,  on  strength  of  opinion  of  lower  court,  that 
there  was  no  liability  on  part  of  defendant  company  where  the  cattle  of  a  dealer 
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owning  pens  in  the  yards  were  placed  there  after  southern  cattle  had  been  there 
and  after  sale  to  plaintiff  suffered  from  Texas  fever;  Bannon  v.  Pennsylvania 
R.  Co.  29  Pa.  Super.  Ct.  237,  holding  no  liability  on  part  of  defendant  for  in- 
juries received  by  plaintiff  on  the  falling  of  a  fence  where  the  uncontradicted 
evidence  showed  the  fall  was  caused  by  a  large  crowd  of  trespassers  climbing 
upon  it  although  warned  to  keep  off. 

26  L.  R.  A.  509,  SHIELDS  v.  CLIFTON  HILL  LAND  CO.  94  Tenn.  123,  45  Am. 

St.  Rep.  700,  28  S.  W.  668. 
Impairment  or  validation  of  rights   by  subsequent   statute. 

Approved  in  Deitch  v.  Staub,  53  C.  C.  A.  142,  115  Fed.  314,  holding  curative 
statute  validating  corporate  organization  does  not  impair  contract  obligations; 
Burget  v.  Merritt,  155  Ind.  150,  57  N.  E.  714,  holding  subsequent  statute  which 
renders  deed  effectual  according  to  original  intention  of  parties  does  not  de- 
stroy vested  rights  or  impair  contract  obligations;  Swope  v.  Jordan,  107  Tenn. 
179,  64  S.  W.  52,  holding  act  validating  mortgages  given  to  foreign  corporations 
which  had  neglected  to  register  their  charters  not  unconstitutional  as  retro- 
spective or  impairing  contract  obligation;  Swope  v.  Jordan,  107  Tenn.  182,  64 
S.  W.  52,  holding  act  validating  mortgages  given  to  foreign  corporations  which 
had  failed  to  register  their  charters  cannot  be  given  retroactive  effect  so  as  to 
devest  vested  rights  of  innocent  third  persons;  Conrad  v.  Smith,  6  N.  D.  341, 
70  N.  W.  815,  holding  lien  and  vested  right  of  attaching  creditor  cannot  be  taken 
away  by  subsequent  statute  changing  rule  making  failure  to  deliver  property 
conclusive  presumption  of  fraud. 

Cited  in  Provident  Bank  &  T.  Co.  v.  Saxon,  123  La.  257,  48  So.  922,  holding 
an  act  recognizing  the  validity  of  corporations  heretofore  attempted  to  be  formed 
and  providing  for  the  validity  of  their  acts  is  not  unconstitutional  as  impairing 
the  obligations  of  contracts;  Red  River  Furnace  Co.  v.  Tennessee  C.  R.  Co.  113 
Tenn.  721,  87  S.  W.  1016,  holding  a  statute  validating  a  city's  subscription  for 
stock  operator  to  legalize  the  subscription  as  if  the  authority  had  been  pre- 
viously given:  Muse  v.  Lexington,  110  Tenn.  665,  76  S.  W.  481,  on  it  being 
within  the  power  of  the  legislature  to  validate  acts  that  it  can  authorize  in 
advance. 

Cited  in  footnotes  to  Lindsay  v.  United  States  Sav.  &  L.  Co.  42  L.  R.  A.  783, 
which  denies  validity  of  statute  attempting  to  legalize  transactions  with  loan 
associations,  such  as  have  been  held  invalid  by  court;  Merchants'  Bank  v.  Bal- 
lou.  44  L.  R.  A.  306,  which  holds  statute  curing  defects  in  acknowledgment  of 
deed  of  trust  does  not  give  it  priority  over  previous  judgment  lien. 
Liability  of  subscribers  or  shareholders  to  corporate  creditors. 

Approved  in  Jones  v.  Whitworth,  94  Tenn.  607,  30  S.  W.  736,  holding  sub- 
scribers to  capital  stock  liable  to  creditors  whose  debts  were  created  before  sub- 
scription was  made. 

Cited  in  note   (42  L.  R.  A.  603)   on  how  far  payment  for  stock  in  corporation 
by  transfer  of  property  will  protect  shareholder  against  corporate  creditors. 
Pleading    frand   in    payment    of   capital    stock. 

Approved   in   Jones   v.   Whitworth,   94   Tenn.   607,   30   S.   W.   736,   holding,   in 
creditor's  action   against  stock,   subscriber's  allegation  that  land  taken  in  pay- 
ment of  stock  was  not  conveyed  at  fair  cash  value  insufficient,  but  facts  showing 
actual  or  constructive  fraud  should  be  alleged. 
Res  jndicata. 

Approved  in  Wallace  v.  Goodlett,  104  Tenn.  676,  58  S.  W.  343,  holding  decree 
refusing  to  enforce  mortgage  because  of  apparent  usury  not  adjudication  upon 
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the  merits  precluding  foreclosure  under  subsequent  statute  authorizing  recovery 
of  principal  with  legal  interest. 
Statutory  requisites  of  incorporation. 

Cited  in  Collier  v.  Union  R.  Co.  113  Tenn.  Ill,  83  S.  W.  155,  on  the  things 
which  a  statute  require  to  complete  the  organization  of  a  corporation  as  being 
mandatory  and  essential. 
Acknowledments   before   notary. 

Cited  in  note  (48  Am.  St.  Rep.  914)   on  personal  liability  of  corporate  officers 
to  third  persons. 
Personal   liability  of   corporate  officers. 

Cited  in  note   (57  Am.  St.  Rep.  68)   on  capital  stock  as  trust  fund. 
Capital  stock  as  trust  fund. 

Distinguished  in  E.  W.  M.  v.  J.  C.  M.  2  Tenn.  Ch.  App.  469,  as  inapplicable  to 
the  case  of  an  affidavit  to  a  divorce  bill  signed  before  a  notary  under  code 
§  1802b. 

26  L.  R.  A.  524,  BRIGHT  v.  BARNETT  &  R.  CO.  88  Wis.  299,  60  N.  W.  418. 
Servant's    right    to    recover    damages    from    third    persons. 

Approved  in  Huber  v.  La  Crosse  City  R.  Co.  92  Wis.  645,  31  L.  R.  A.  587.  ".:; 
Am.  St.  Rep.  940,  66  N.  W.  708,  holding  reasonable  care  in  use  of  electric  cur- 
rent by  street  railway  is  required  for  safety  of  employees  of  light  company 
engaged  by  railway  to  move  electric  lamps;  Huset  v.  J.  I.  Case  Threshing  Marh. 
Co.  61  L.  R.  A.  308,  57  C.  C.  A.  243,  120  Fed.  865,  holding  owner  who  impliedly 
invites  third  parties  to  use  defective  machines  manufactured  by  him  liable  for 
injuries  resulting  from  his  negligence;  Kelleher  v.  Schmitt  &  H.  Mfg.  Co.  122 
Iowa,  639,  98  N.  W.  482,  holding  o\yner  of  premises  liable  to  employees  of  in 
dependent  contractor  for  injury  due  to  his  negligence. 

Cited  in  Steele  v.  Grahl- Patter  son  Co.  135  Iowa,  424,  109  N.  W.  882,  holding 
a  contractor  liable  for  injuries  received  by  an  employee  of  a  subcontractor  be- 
cause of  contractor's  negligence  in  the  performance  of  his  work  when  the  em- 
ployee was  rightfully  in  the  place  where  injured;  Loehring  v.  Westlake  Constr. 
Co.  118  Mo.  App.  173,  94  S.  W.  747,  holding  a  contractor  liable  for  the  death 
of  an  employee  of  subcontractor  because  of  the  defective  condition  of  scaffold- 
ing erected  by  the  contractor  and  properly  used  by  the  subcontractor;  Stevens 
v.  United  Gas  &  Electric  Co.  73  N.  H.  169,  70  L.R.A.  124,  60  Atl.  848,  holding 
defendant  company  was  liable  for  the  injury  of  an  employee  rightfully  on  the 
premises  from  defectively  insulated  electric  wires  carrying  a  current  of  high 
voltage  of  which  the  servant  was  unaware;  Pierce  v.  C.  H.  Bidwell  Thresher 
Co.  153  Mich.  327,  116  N.  W.  1104,  on  the  liability  of  the  manufacturer  of  a 
machinery  to  an  employee  of  purchaser  for  injuries  received  because  of  de- 
fective construction. 

Cited  in  footnote  to  Stevens  v.  United  Gas  &  E.  Co.  70  L.R.A.  119,  which 
holds  electric  light  company  not  relieved  from  liability  for  injuries  to  employees 
of  independent  contractor  by  contact  with  defectively  insulated  wires  by  fact 
that  contractor  knew  of  defect  and  that  work  could  have  been  done  without  ex- 
posing employees  to  danger. 

Cited  in  notes  (46  L.R.A.  39,  45,  68,  112,  118)  on  right  of  servant  to  recover 
damages  from  persons  other  than  his  master  for  injuries  received  in  perform- 
ance of  his  duties;  (22  L.R.A. (N.S.)  859)  on  liability  of  owner  to  contractor  or 
his  employees  for  existing  defects  in  building  being  erected;  (36  L.R.A. (X.S.) 
269)  as  to  whether  statutory  duty  of  employer  to  guard  place  or  machinery 
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is  owing  to  employees  of  contractor;    (100  Am.  St.  Rep.  196,  201)    on  right  to 
recover  for  negligence  in  absence  of  privity. 

Distinguished  in  Zieman  v.  Kieckhefer  Elevator  Mfg.  Co.  90  Wis.  502,  63 
N.  W.  1021,  holding  company  constructing  freight  elevator  for  another  company 
not  liable  to  employee  of  latter  injured  by  fall  of  elevator  when  standing,  with- 
out invitation,  near  foot  of  shaft;  McCaffrey  v.  Mossberg  &  G.  Mfg.  Co.  23  R.  I. 
385,  55  L.  R.  A.  824,  91  Am.  St.  Rep.  637,  50  Atl.  651,  holding  manufacturer  of 
drop  press  not  liable  to  purchaser's  employee  injured  by  breaking  of  defective 
hook;  Central  Coal  &  I.  Co.  v.  Grider,  115  Ky.  752,  65  L.R.A.  458,  74  S.  W. 
1058,  holding  defendant  company  who  under  a  contract  with  a  contractor  to 
do  certain  work  was  to  furnish  a  hoist,  was  not  liable  for  the  death  of  an 
employee  of  the  contractor  because  of  the  defective  condition  of  the  hoist; 
King  v.  Creekmore,  117  Ky.  175,  77  S.  W.  689,  holding  a  lessee  of  a  mill  who 
gives  possession  and  control  thereof  to  a  lessee  is  not  liable  for  injuries  received 
by  an  employee  of  lessee  because  of  a  failure  to  keep  in  a  reasonably  safe  con- 
dition. 
Contractor's  liability  for  defect  after  acceptance. 

Cited  in  notes   (26  L.R.A.  506)   on  liability  of  contractor  to  third  persons  for 
defect  in  work  after  completion  and  acceptance;    (32  L.R.A. (N.S. )   969)   on  same 
point. 
I );i  m .-lives    recoverable    for    causing:    death. 

Cited  in  footnote  to  Smith  v.  Chicago,  M.  &  St.  P.  R.  Co.  28  L.  R.  A.  573, 
which  holds  only  pecuniary  damages  recoverable  for  causing  death. 
Damag-es    for    death    of    minor. 

Cited  in  Hayes  v.  Chicago,  M.  &  St.  P.  R.  Co.  131  Wis.  408,  111  N.  W.  471, 
holding  that  in  action  for  death  jury  had  right  to  take  into  consideration  evi- 
dence tending  to  show  that  deceased  son  would  haA'e  continued  to  assist  father 
after  having  reached  majority;  Crabtree  v.  Missouri  P.  R.  Co.  86  Neb.  42,  136 
Am.  St.  Rep.  663,  124  N.  W.  932,  holding  in  action  for  the  death  of  a  minor 
child  by  the  wrongful  act  of  defendant,  evidence  of  the  circumstances  of  the 
father  and  the  family  is  admissible  in  ascertaining  the  pecuniary  loss. 
Damages  for  wrong-fal  death. 

Cited  in  Leque  v.  Madison  Gas  &  Electric  Co.  133  Wis.  554,  113  N.  W.  946, 
holding  a  verdict  of  $2,500  not  excessive  for  the  negligent  killing  of  a  lineman 
twenty-one  years  of  age,  he  being  oldest  child  of  a  family  in  poor  circum- 
stances; Ryan  v.  Oshkosh  Gaslight  Co.  138  Wis.  474,  120  N.  W.  264,  Jiolding  a 
verdict  of  seven  thousand  dollars  for  the  wrongful  death  of  a  married  man  of 
over  forty  years  of  age  and  worth  about  that  amount  was  not  excessive. 
I>M(>  owed  to  persons  rightfully  on  premises. 

Cited  in  Walker  v.  Simmons  Mfg.  Co.  131  Wis.  554,  111  N.  W.  694,  on  it  being 
the  duty  of  a  person  furnishing  another  a  place  to  work  to  see  that  it  is  rea- 
sonably safe  for  that  purpose. 
Liability    to    third    person    using    defective    thing:. 

Cited  in  Hasbrouck  v.  Armour  &  Co.  139  Wis.  364,  23  L.R.A.  (N.S.)  879,  121 
N.  W.  157,  on  the  liability  of  a  manufacturer  for  injury  to  a  purchaser  of 
the  defective  article  from  a  retail  dealer. 

Cited  in  note  (92  Am.  St.  Rep.  549,  552,  554,  558)  on  liability  to  third  persons 
of  lessors  of  real  or  personal  property. 

26  L.  R.  A.  531,  PRESS  PUB.  CO.  v.  McDONALD,   11   C.  C.  A.   155,  26  U.  S. 

App.  167,  63  Fed.  238. 
Subsequent  appeal  in  19  C.  C.  A.  516,  38  U.  S.  App.  557,  73  Fed.  440. 
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Libelons  character  of  publication. 

Approved  in  Young  v.  Fox,  26  App.  Div.  267,  49  N.  Y.  Supp.  634,  holding  ar- 
ticle charging  married  woman  with  going  into  bedroom  with  a  man  and  being 
surprised  by  husband,  who  broke  in  door,  libelous  per  se. 

Cited   in   Chanler   v.   Town  Topics   Pub.   Co.   88   C.   C.   A.   269,   161    Fed.   106, 
holding  a  complaint  in  an  action  for  libel  is  not  demurrable  unless  the  words 
used  are  incapable  of  any  reasonable  defamatory  construction. 
Reading:  from  books  or  papers  to  jury. 

Approved  in  Boltz  v.  Sullivan,  101  Wis.  617,  77  N.  W.  870,  holding  reading 
of  law  or  other  books  or  papers  for  purpose  of  influencing  jury,  improper. 

Cited  in  Olney  v.  Boston  &  M.  R.  Co.  73  N.  H.  88,  59  Atl.  387,  holding  it 
was  grounds  for  the  setting  aside  of  a  verdict  to  permit  counsel  to  read  to  the 
jury  excerpts  from  an  opinion  rendered  in  the  same  case. 
Evidence    of   social    and    business    standing. 

Approved  in  Morning  Journal  Asso.  v.  Duke,  63  C.  C.  A.  463,   128  Fed.  661. 
holding  evidence  as  to  plaintiff's  general  social  and  business  standing  admissihlt 
in  libel  suit. 
Evidence   admissible   in   snit   for   libel   or   slander. 

Approved  in  New  York  Evening  Journal  Pub.  Co.  v.  Simon,  77  C.  C.  A.  36(i. 
147  Fed.  225,  holding  in  an  action  for  libel  the  general  high  reputation  of  the 
plaintiff  may  be  properly  put  in  evidence. 

Cited  in  Re  Baker,  26  App.  D.  C.  265.   holding  in  an   action  for  libel  testi- 
mony of  the  plaintiff  to  the  effect  that  she  had  no  parents  living  was  admissi- 
ble  on  her  mental  suffering  as  affected  by  fact  of  having  no  parents  to  sustain 
and  comfort  her. 
Construction  of  libelons  publication  as  for  jnry. 

Cited  in  Klaw  v.  New  York  Press  Co.  137  App.  Div.  688,  122  N.  Y.  Supp.  437, 
holding  that  if  publication  is  susceptible  of  more  than  one  meaning,  one  of  which 
would  make  it  libelous,  question  is  one  for  jury;  Morse  v.  Times-Republican 
Printing  Co.  124  Iowa,  715,  100  N.  W.  867,  holding  it  a  question  for  the  jury  to 
determine  what  construction  to  put  on  an  alleged  libelous  publication  which  is 
ambiguous  in  character. 
Exemplary  damages. 

Cited  in  notes  (16  L.R.A.  (N.S.)  442)  on  necessity  of  actual  malice  to  justify 
exemplary  damages  for  tort;  (59  Am.  St.  Rep.  594)  on  exemplary  damages 
against  corporations;  (115  Am.  St.  Rep.  726)  on  corporate  liability  for  ex- 
emplary damages  for  libel  and  slander;  (8  Eng.  Rul.  Cas.  377)  on  right  to 
punitive  damages. 

26  L.  R.  A.  537,  BOGGESS  v.  RICHARDS,  39  W.  Va.  567,  45  Am.  St.  Rep.  938, 
20  S.  E.  599. 

Followed  without  discussion  in  Vance  v.  Richards,  39  W.  Va.  579,  20  S.  E. 
603. 
Marriage    as    consideration. 

Approved  in  Dent  v.  Pickens,  46  W.  Va.  391,  33  S.  E.  303,  holding  conveyance 
of  property  in  consideration  of  marriage  cannot  be  impeached  as  fraudulent  by 
existing  creditor,  unless  both  parties  participated  therein  or  grantee  had  notice 
of  fraudulent  intent. 

Cited  in  J.  P.  Leininger  Lumber  Co.  v.  Dewey,  86  Neb.  664,  126  N.  W.  87, 
on  marriage  as  being  a  sufficient  consideration  to  sustain  an  antenuptial  settle- 
ment and  conveyance  of  property  as  against  the  creditors  of  the  grantor. 
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Cited  in  footnote  to  Wright  v.  Wright,  55  L.  R.  A.  261,  which  holds  marriage 
sufficient  to  support  promise  by  groom's  father  to  maintain  bride  and  child  if 
groom  fails  to. 

Cited  in  note   (24  Eng.  Rul.  Cas.  184)   on  marriage  as  consideration  for  con- 
tract to  make  settlement. 
Liability  of  wife   to   husband's   creditors. 

Approved  in  Board  of  Education  v.  Mitchell,  40  W.  Va.  435,  21  S.  E.  1017, 
holding  wife's  separate  property  not  liable  for  husband's  debts  because  of  hus- 
band's labor  upon  it,  when  value  of  services  not  shown;  W.  F.  Johnson  &  Co. 
v.  Christie,  79  Mo.  App.  52,  holding  wife  may  employ  husband  as  agent  to  man- 
age her  business,  but  arrangement  must  not  be  device  to  keep  from  his  credit- 
ors profits  of  business  really  his  own. 

Cited  in  Anderson  v.  Davis,  55  W.  Va.  435,  47  S.  E.  157,  holding  the  separate 
estate  of  a  wife  is  not  liable  for  an  account  for  family  necessaries  furnished  by 
a  merchant  where  it  is  not  shown  she  agreed  to  pay  for  them  or  estopped  herself 
from  denying  liability  thereof. 

Cited  in  footnote  to  Trefethen  v.  Lynam,  38  L.  R.  A.  190,  which  holds  wife 
liable  to  husband's  creditors  for  amount  in  which  value  of  her  property  was 
enhanced  by  improvements  made  by  his  earnings. 

Cited  in  notes  (23  L.R.A.  (N.S.)  1128)  on  right  of  husband's  creditors  to 
reach  fruits  of  management  of,  or  services  in  connection  with,  wife's  separate 
estate  or  business;  (77  Am.  St.  Rep.  104,  105,  106)  on  liability  of  wife's  separate 
estate  to  husband's  creditors  for  value  of  increase  due  to  his  acts;  (90  Am.  St. 
Rep.  510)  on  attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 

Distinguished  in  Miller  v.  Gillispie,  54  W.  Va.  463,  46  S.  E.  451,  holding  where 
a  wife  claims  in  a  contest  with  creditors  of  her  husband  to  have  purchased 
and  improved  real  estate,  the  burden  is  on  her  of  showing  that  it  was  done  with 
money  other  than  that  furnished  by  the  husband;  Wasem  v.  Raben,  45  Ind.,App. 
229,  90  N.  E.  636,  holding  that  work  performed  by  husband  for  his  wife  upon 
her  separate  estate  is  not  subject  to  execution  nor  can  it  be  reached  by  his 
creditors.  r  ,j,(  , 

Rights  of  creditors. 

Cited  in  footnotes  to  Roberts  v.  Winton,  41  L.  R.  A.  275,  which  denies  rights 
of  creditors  in  insurance  obtained  by  insolvent  without  paying  premium  other 
than  by  giving  worthless  check;  Flynn  v.  Baisley,  45  L.  R.  A.  645,  which  denies 
creditor's  rights  in  earnings  of  emancipated  minor  child. 
Sufficiency    of    consideration    between    husband   and    wife. 

Cited  in  Jones  v.  Hogan,   135  Mo.  App.  363,  116  S.  W.  21,  holding  where  a 
wife  mortgaged  real  estate  settled  upon  her  by  her  husband,  to  secure  his  debt 
and  the  property  was  thus  lost,  such  facts  showed  a  sufficient  consideration  for 
a  note  given  by  the  husband  at  time  of  the  making  of  the  mortgage. 
Hiu'lit    to   profits   made   out    of    spouse's   separate   estate. 

Cited  in  Pereira  v.  Pereira,  156  Cal.  7,  23  L.R.A.(N.S.)  884,  134  Am.  St. 
Rep.  107,  103  Pac.  488,  holding,  where  a  person  at  time  of  marriage  had  separate 
property  invested  in  his  business  as  capital,  in  determining  what  portion  of  the 
profits  of  such  business  is  community  property,  some  of  the  profits  are  due  the 
capital  invested  as  interest  and  constitute  his  separate  property. 

Cited  in  note  (58  Am.  St.  Rep.  498)   on  agreements  to  compensate  husband  or 
wife  for  services,  or  to  relinquish  claims  on  earnings  or  profits. 
Validity    of    judgments   against    married    woman. 

Cited  in  note  (134  Am.  St.  Rep.  940)  on  validity  of  judgments  against  married 
women  on  death  of  husband  pending  suit. 


26  L.R.A.  541]  L.  R.  A.  CASES  AS  AUTHORITIES.  90 

26  L.  R.  A.  541,  DEEMS  v.  BALTIMORE,  80  Md.  164,  45  Am.  St.  Rep.  339,  30 

Atl.  648. 
Control   of  trade  or   business. 

Cited  in  Nelson  v.  Minneapolis,  112  Minn.  22,  29  L.R.A.  (N.S.)  264,  127  N.  W. 
445,  holding  that  ordinance  authorizing  seizure  of  milk  not  conforming  to 
standard  is  not  violative  of  constitutional  rights. 

Cited  in  footnotes  to  State  v.  Nelson,  34  L.  R.  A.  318,  which  sustains  munici- 
pal authority  to  provide  tuberculin  test  of  cows  from  which  milk  supplied  to 
city;  State  v.  Broadbelt,  45  L.  R.  A.  433,  which  sustains  statute  prohibiting 
shipment  of  milk  from  unsanitary  premises  until  compliance  with  sanitary  regu- 
lations; Frost  v.  Chicago,  49  L.  R.  A.  657,  which  holds  void,  ordinance  prohib- 
iting colored  netting  over  package  of  fruit,  etc.;  State  v.  Schlenker,  51  L.  R.  A. 
347,  which  sustains  power  of  legislature  to  prohibit  addition  of  water  to  milk 
sold;  State  v.  Crescent  Creamery  Co.  54  L.  R.  A.  466,  which  sustains  statute 
against  selling  cream  containing  less  than  20  per  cent  of  fat;  People  v.  Biesecker, 
57  L.  R.  A.  178,  which  denies  legislative  power  to  prohibit  sale  of  certain  pre- 
servatives or  of  dairy  products  containing  same;  St.  Louis  v.  Fischer,  64  L.  R. 
A.-  679,  which  sustains  ordinance  prohibiting  maintenance  of  dairy  within  city 
limits;  Norfolk  v<  Flynn,  62  L.  R.  A.  771,  which  sustains  ordinance  requiring 
inspection  of  milk  sold  within  city  limits  and  providing  for  licensing  of  venders; 
State  v.  Layton,  62  L.  R.  A.  164,  which  sustains  statutory  prohibition  against 
manufacture  or  sale  of  baking  powder  containing  alum. 

Cited  in  notes  (48  L.R.A.  261)  on  legal  restrictions  on  department  stores; 
<1  L.R.A. (N.S.)  926)  on  right  to  prescribe  particular  test  or  analysis  of  milk; 
(1  L.R.A. (N.S.)  918)  on  police  regulations  describing  standard  of  quality  of 
milk;  (29  L.R.A. (N.S.)  260)  on  validity  of  statute  or  ordinance  for  destruction 
of  food  products  below  prescribed  standard. 
municipal  power  over  nuisances. 

Approved  in  Sprigg  v.  Garrett  Park,  89  Md.  415,  43  Atl.  813,  holding  town 
has  power  to  summarily  abate  unlawful  use  of  privy  vault. 

Cited  in  note   (38  L.  R.  A.  657)    on  municipal  power  over  nuisances  relating 
to  trade  or  business. 
Seizure    of    gambling    device. 

Approved  in  Police  Comrs.  v.  Wagner,  93  Md.  191,  52  L.  R.  A.  777,  86  Am. 
St.  Rep.  423,  48  Atl.  455,  upholding  seizure  by  police  officers  of  slot  machine 
maintained  in  violation  of  law. 

Cited  in  Robertson  v.  Porter,  1  Ga.  App.  228,  57  S.  E.  993,  holding  trover 
would  not  lie  against  a  sheriff  to  recover  articles  seized  on  the  raid  of  a 
gambling  house  and  used  only  in  the  operation  of  the  same;  J.  B.  Mullen  &  Co. 
v.  Moseley,  13  Idaho,  469,  12  L.R.A. (N.S.)  400,  121  Am.  St.  Rep.  277,  90  Pac. 
986,  13  Ann.  Cas.  450,  holding  same  in  action  to  recover  "slot  machines"  seized 
by  sheriff. 
Injnnctive  relief. 

Approved  in  Trading  Stamp  Co.  v.  Memphis,  101  Tenn.  183,  47  S.  W.  136, 
holding  chancery  may  restrain  enforcement  of  illegal  or  ultra  rires  ordinance; 
Baltimore  v.  Fairfield  Improv.  Co.  87  Md.  362,  40  L.  R.  A.  496,  67  Am.  St.  Rep. 
344,  39  Atl.  1081,  enjoining  city  from  maintaining  hospital  for  care  of  leper 
at  such  place  as  will  cause  injury  to  others;  Ewing  v.  Webster  City,  103  Iowa, 
230,  72  N.  W.  511,  denying  injunction  to  restrain  enforcement  of  ordinance 
requiring  grain  to  be  weighed  on  city  scales,  where  it  does  not  appear  plaintiff 
will  sustain  irreparable  injury  for  which  he  has  no  adequate  remedy  at  law. 
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Cited  in  El  Reno  v.  Cleveland-Trinidad  Paving  Co.  25  Okla.  661,  27  L.R.A. 
(N.S. )  650,  107  Pac.  163,  holding  that  enforcement  of  invalid  ordinance  may  b« 
enjoined  in  equity ;  Bessemer  v.  Bessemer  City  Waterworks,  152  Ala.  403,  44  So. 
663,  on  equity  as  having  jurisdiction  to  protect  a  vested  franchise  from  unlaw- 
ful invasion;  Bryan  v.  Birmingham,  154  Ala.  450,  129  Am.  St.  Rep.  63,  45  So. 
922,  on  equity  as  having  jurisdiction  to  restrain  an  act  tending  to  impair  prop- 
erty or  property  rights;  El  Reno  v.  Cleveland-Trinidad  Paving  Co.  25  Okla.  661, 
27  L.R.A.  (N.S. )  658,  107  Pac.  163,  on  equity  as  having  jurisdiction  to  protect 
private  rights  by  restraining  the  enforcement  of  an  invalid  ordinance. 

Cited  in  footnotes  to  State  ex  rel.  Kenamore  v.  Wood,  48  L.  R.  A.  596,  which 
denies  right  to  injunction  against  enforcing  alleged  unconstitutional  statute  for 
inspection  of  beer;  State  ex  rel.  Rose  v.  Superior  Court,  48  L.  R.  A.  819,  which 
denies  right  to  injunction  against  passage  of  ordinance  creating  contract;  Agua 
Pura  Co.  v.  Las  Vegas,  50  L.  R.  A.  224,  which  holds  compliance  with  water  com- 
pany's valid  contract  not  condition  to  injunctive  relief  against  interference  with 
same  by  city  ordinance;  General  Electric  Co.  v.  Chicago,  I.  &  L.  R.  Co.  58  L.  R. 
A.  231,  which  sustains  right  of  railroad  company  to  injunction  against  con- 
struction, under  invalid  ordinance,  of  street  railway  which  would  specially  in- 
jure former  company:  St.  Louis  v.  Fischer,  64  L.R.A.  679,  which  upholds  ordi- 
nance forbidding  dairy  within  city  limits  without  permission  from  the  city 
council;  Arbuckle  v.  Blackburn,  65  L.R.A.  864,  which  upholds  statute  prohibit- 
ing the  coloring,  coating,  or  polishing  of  article  intended  for  food  whereby  dam- 
age or  inferiority  is  concealed;  Paul  v.  Washington,  65  L.R.A.  902,  which  denies 
right  to  enjoin  enforcement  of  municipal  ordinance  on  ground  that  it  is  unrea- 
sonable and  void :  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  sustains  right  of 
taxpayers  to  maintain  action  to  annul  ordinance  accepting  gift  and  obligating 
city  for  its  maintenance  though  it  has  not  yet  taken  effect. 

Cited  in  note  (118  Am.  St.  Rep.  373,  376)  on  injunction  against  enforcement 
of  void  municipal  ordinance. 

Distinguished  in  Watson  v.  Fairmont  &  Suburban  R.  Co.  49  W.  Va.  535,  39 
S.   E.   193,   holding  enforcement  of  valid  ordinance  granting  right  to  construct 
and  maintain  street  railway  will  not  be  enjoined. 
Power  of  court  to  declare  act  void  for  unreasonableness. 

Approved  in  State  v.  Hyman,  98  Md.  616,  64  L.  R.  A.  642,  57  Atl.  6,  holding 
court  without  power  to  declare  act  having  real  and  substantial  relation  to  po- 
lice power  void  for  unreasonableness. 
Validity   of   exercise    of   police   power. 

Cited  in  State  v.  Hyman.  98  Md.  616,  64  L.R.A.  637,  57  Atl.  6,  1  Ann.  Cas.  742, 
holding  an  act  prohibiting  the  use  of  rooms  in  tenements  or  dwelling  houses 
for  the  manufacture  of  wearing  apparel  for  other  than  members  of  the  family 
therein  without  a  permit  from  the  proper  authorities  therein  designated  was 
a  valid  exercise  of  power  for  the  preservation  of  public  health;  Windsor  v. 
State.  103  Md.  619,  12  L.R.A. (N.S.)  873,  64  Atl.  288,  holding  it  within  the  police 
power  of  the  state  to  prohibit  the  possession  of  oysters  under  a  certain  size 
although  taken  from  private  beds;  St.  Louis  v.  Liessing.  190  Mo.  484,  1  L.R.A. 
(N.S.)  923,  109  Am.  St.  Rep.  774,  89  S.  W.  611,  4  Ann.  Cas.  112,  holding  it 
within  power  of  a  municipality  to  fix  a  reasonable  standard  of  purity  of  milk 
and  cream  to  be  sold  in  the  city  and  to  prohibit  the  sale  of  an  inferior  quality: 
North  American  Cold  Storage  Co.  v.  Chicago.  151  Fed.  123.  holding  an  ordi- 
nance authorizing  the  summary  destruction  of  "putrid,  decayed  and  poisoned" 
articles  of  food  found  for  sale,  was  within  the  police  powers  of  a  state;  Berry 
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v.  De  Maris,  76  N.  J.  L.  308,  70  Atl.  337,  on  the  power  of  the  legislature  to  au- 
thorize the  summary  destruction  of  property. 

26  L.  R.  A.  544,  OAKES  v.  CATTARAUGUS  WATER  CO.  143  N.  Y.  430,  62  N. 

Y.  S.  R.  445,  38  N.  E.  461. 
Authority  of  corporate  officer. 

Approved  in  Sun  Printing  &  Pub.  Asso.  v.  Moore,  183  U.  S.  651,  46  L.  ed. 
373,  22  Sup.  Ct.  Rep.  240,  holding  managing  editor  of  newspaper  has  authority 
to  charter  yacht  for  purpose  of  gathering  war  news;  Scribner  v.  Flagg  Mfg.  Co. 
175  Mass.  538,  56  N.  E.  603,  holding  president  of  corporation  authorized  to  make 
written  contract  under  which  corporation  makes  payments  may  bind  corporation 
by  further  agreement  provided  for  in  contract;  Hudson  River  &  W.  County  Mid- 
land R,  Co.  v.  Hanfield,  36  App.  Div.  607,  55  N.  Y.  Supp.  877,  holding  contracts 
acknowledged  by  president  as  made  under  authority  of  board  of  directors  and 
within  their  power  to  authorize,  binding  unless  lack  of  authority  shown;  Co- 
lumbia Nav.  Co.  v.  Vancouver  Transp.  Co.  32  Or.  535,  52  Pac.  513,  holding  au- 
thority of  president  and  general  manager  to  enter  into  charter  contract  for 
steamboat  may  be  shown  by  parol;  Norton  v.  Genesee  Nat.  Sav.  &  L.  Asso.  57 
App.  Div.  523,  68  N.  Y.  Supp.  32,  holding  general  manager  may  employ  real 
estate  broker  to  effect  sale  or  exchange  of  corporate  property;  Kelley  v.  Chenan- 
go  Valley  Sav.  Bank,  21  Misc.  244,  79  N.  Y.  S.  R.  654,  45  N.  Y.  Supp.  651,  hold- 
ing bank  responsible  for  conduct  of  its  cashier  and  treasurer  in  receiving  de- 
posits. 

Cited  in  Jenkins  S.  S.  Co.  v.  Preston,  108  C.  C.  A.  473,  186  Fed.  611,  holding 
that  general  manager  of  steamship  company  has  power  to  make  binding  mn- 
tract  for  employment  of  master  for  two  years;  Re  Jefferson  Casket  Co.  182  Fed. 
695,  holding  that  president  of  corporation  has  no  power,  unless  authorized  by 
directors,  to  execute  assignment  for  benefit  of  creditors;  Model  Clothing  House 
v.  Hirsch,  42  Ind.  App.  273,  85  N.  E.  719,  holding  the  president  of  a  corporation 
having  authority  to  hire  servants  necessary  to  the  business  will  be  presumed  to 
have  authority  to  increase  a  servant's  salary  when  necessary;  Studebaker  Bros. 
Co.  v.  R.  M.  Rose  Co.  65  Misc.  326,  119  N.  Y.  Supp.  970,  holding  it  would  not  be 
presumed  that  the  general  manager  of  a  corporation  engaged  in  the  manufac- 
ture and  sale  of  whisky  had  authority  to  contract  for  the  purchase  of  an 
automobile;  Daly  v.  O'Brien,  60  Misc.  426,  112  N.  Y.  Supp.  304,  holding  a  bid  of 
a  corporation  duly  signed  by  the  officer  authorized  to  do  so  cannot  be  disregarded 
because  it  violates  the  previsions  of  a  rule  established  by  the  municipal  corpora- 
tion requiring  bids  to  be  signed  with  the  corporate  name. 

Cited  in  footnote  to  Wells,  F.  &  Co.  v.  Enright,  49  L.  R.  A.  647,  which  holds 
bank  bound  by  agreement  executed  by  president  and  general  manager  with  vice 
president's  approval. 
Ratification    of    contract. 

Approved  in  Mesinger  v.  Mesinger  Bicycle  Saddle  Co.  44  App.  Div.  27,  60 
N.  Y.  Supp.  431,  holding  agreement  made  by  promoter  may  be  ratified  by  him 
after  he  has  become  executive  officer  of  company;  Quee  Drug  Co.  v.  Plaut,  55 
App.  Div.  90,  67  N.  Y.  Supp.  10,  holding  corporation  may  adopt  engagements 
of  promoter  as  its  own;  Dupignac  v.  Bernstrom,  37  Misc.  682,  76  N.  Y.  Supp. 
381,  holding  corporation  which  accepts  benefits  of  services  of  manager  employed 
by  directors,  and  partially  pays  his  agreed  compensation,  ratifies  contract  made 
with  him. 

Cited  in  Bond  v.  Atlantic  Terra  Cotta  Co.  137  App.  Div.  677.  122  X.  Y.  Supp. 
425,  holding  that  corporation  is  not  bound  by  contract  of  promoter  unless  sub.se- 
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quently  raitfied  or  adopted;  Martin  v.  Remington-Martin  Co.  95  App.  Div.  21, 
88  N.  Y.  Supp.  573,  refusing  to  enjoin  an  increase  of  the  capital  stock  of  a  corpo- 
ration because  of  an  agreement  of  promoters  prior  to  organization  as  to  interest 
the  promoters  were  to  have  in  the  corporation  where  no  ratification  of  such 
agreement  on  organization  was  made. 
Burden  of  proof  as  to  want  of  authority. 

Approved  in  Patteson  v.  Ongley  Electric  Co.  87  Hun,  464,  34  N.  Y.  Supp. 
209,  holding  burden  rests  on  corporation  to  show  president's  want  of  authority 
to  make  contract  which  corporation  might  authorize  him  to  make  or  ratify. 

Cited  in  Smith  v.  Wells  Mfg.  Co.   148  Ind.  344,  46  N.  E.  1000,  to  point  that 
burden  rests  on  corporation  asserting  act  of  its  officer  not  binding,  to  establish 
absence  of  authority  or  ratification. 
Corporate    liability    for    services    rendered. 

Cited  in  West  Point  Teleph.  &  Teleg.  Co.  v.  Rose,  76  Miss.  63,  23  So.  629, 
holding  director  acting  as  secretary  for  promoters  of  corporation  cannot  re- 
cover for  services  rendered  prior  to  existence  of  corporation,  in  absence  of  ex- 
press contract  to  pay  therefor;  West  Point  Teleph.  &  Teleg.  Co.  v.  Rose,  76  Miss. 
65,  23  So.  629,  holding  corporation  liable  on  ground  of  estoppel  for  services 
rendered  by  third  parties  or  promoters,  without  express  contract;  Tuttle  v. 
Tuttle,  101  Me.  292,  64  Atl.  496,  8  Ann.  Cas.  260,  on  the  liability  of  a  corpora- 
tion for  services  performed  for  it  prior  to  its  organization. 

Cited  in  footnote  to  Morton  v.  Hamilton  College,  35  L.  R.  A.  275,  which  sus- 
tains right  of  promoters  of  college  to  recover  amount  paid  under  obligation  as- 
sumed in  order  to  obtain  subscription. 
Contracts  in  restraint  of  trade. 

Approved  in  Ru  Ton  v.  Everitt,  35  App.  Div.  415,  54  N.  Y.  Supp.  896,  holding 
valid,  agreement  on  sale  of  commission  business  not  to  enter  into  similar  busi- 
ness in  competition  with  vendee  for  ten  years;  Cohen  v.  Berlin  &  J.  Envelope  Co. 
38  App.  Div.  504,  56  N.  Y.  Supp.  588,  holding  combination  of  manufacturers 
to  prevent  ruinous  competition  and  secure  reasonable  profits  not  unlawful ; 
Trentman  v.  Wahrenburg,  30  Ind.  App.  313,  65  N.  E.  1057,  upholding  agreement, 
made  on  sale  of  business,  not  to  engage  in  similar  business  within  county  for 
five  years. 

Cited  in  C.  F.  Simmons  Medicine  Co.  v.  Simmons,  81  Fed.  165,  holding  con- 
tract of  employee  not  to  make  or  sell  medicine  made  in  accordance  with  secret 
formula  imparted  to  him  not  void  as  in  restraint  of  trade;  Central  New  York 
Teleph.  &  Teleg.  Co.  v.  Averill,  129  App.  Div.  759,  114  N.  Y.  Supp.  99,  overruling 
55  Misc.  348.  105  N.  Y.  Supp.  378,  holding  an  agreement  to  use  a  particular 
telephone  line  in  consideration  of  the  installation  of  an  exchange  in  defendant's 
hotel  is  not  void  as  in  restraint  of  trade. 

Cited  in  note  (74  Am.  St.  Rep.  259)  on  combinations  constituting  unlawful 
trusts. 

26  L.  R.  A.  553,  ATLANTA  &  C.  AIR-LINE  R.  CO.  v.  GRAVITT,  93  Ga.  369, 

44  Am.  St.  Rep.  145,  20  S.  E.  550. 
Admissibility   of   testimony   of  absent  witness   taken   on   former   trial. 

Approved  in  Owen  v.  Palmour,  111  Ga.  885,  36  S.  E.  969,  holding  evidence  of 
absent  witness  taken  on  former  trial  admissible  on  proof  of  his  removal  from 
state. 

Cited  in  Swift  v.  Oglesby.  8  Ga.  App.  542,  70  S.  E.  97,  holding  that  testimony 
of  witness  on  former  trial  is  admissible  if  at  time  of  second  trial  witness  is 
resident  of  another  state;  Tillman  v.  Bomar,  134  Ga.  661,  68  S.  E.  504,  holding 
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where  one  party  to  an  action  of  ejectment  has  taken  the  interrogatories  of  a  wit- 
ness living  without  the  state,  which  has  been  duly  crossed  by  the  other   jmity 
and  introduced  in  evidence,  the  other  party  cannot  introduce  the  interro^;u»i  u  < 
of  such  witness  taken  in  another  action  between  the  parties,  on  the  grou; 
the  inaccessibility  of  the  witness. 

Cited  in  note    (91  Am.  St.  Rep.  195)    on  admissibility  of  evidence  given  on 
former  trial  in  civil  case. 
Dependence   on   child    negligently    killed. 

Approved  in  Augusta  Southern  R.  Co.  v.  McDade,  105  Ga.  139,  31  S.  E.  420, 
holding  mother  cannot  recover  for  homicide  of  child,  unless  dependant  on  him 
for  support;  Georgia  R.  &  Bkg.  Co.  v.  Spinks,  111  Ga.  574,  36  S.  E.  855,  holding 
father  earning  wages  more  than  sufficient  for  his  individual  support  not  de- 
pendent on  minor  son  negligently  killed,  although  latter  made  contributions  to 
assist  family;  Mulhall  v.  Fallon,  176  Mass.  267,  54  L.  R.  A.  938,  79  Am.  St.  Rep. 
309,  57  N.-E.  386,  holding  mother's  partial  dependence  on  son  for  necessaries  of 
life  enough  to  confer  right  of  action  for  his  negligent  homicide. 

Cited  in  Atlantic  Coast  Line  R.  Co.  v.  McDonald,  135  Ga.  636,  70  S.  E.  24(.», 
holding  that  mother  is  dependent  on  child,  where  she  is  living  apart  from  hus- 
band, and  earnings  of  mother  and  child  who  lived  together  were  necessary  for 
support  of  both;  Trammell  v.  Southern  R.  Co.  105  C.  C.  A.  221,  182  Fed.  793 
(dissenting  opinion),  on  necessity  of  showing  that  child  who  was  killed  con- 
tributed to  support  of  parents  in  order  to  maintain  action  for  death;  Fuller  v. 
Inman,  10  Ga.  App.  686,  74  S.  E.  287,  holding  that  it  is  fact  of  contribution 
and  dependency  which  creates  right  of  action  in  favor  of  mother,  and  not  legal 
obligation  for  support;  Central  R.  Co.  v.  Henson,  121  Ga.  464,  49  S.  E.  278, 
holding  in  an  action  by  a  father  for  damages  for  the  killing  of  a  minor  daughter 
it  was  not  necessary  for  him  to  show  that  he  was  entirely  dependent  on  the 
daughter  for  his  support  where  he  showed  partial  dependence  on  her  earnings. 

Cited  in  footnote  to  Brink  v.  Wabash  R.  Co.  53  L.  R.  A.  811,  which  denies 
right  to  recover  for  nonperformance  of  contract  to  support  parent,  made  by 
son  negligently  killed. 

Cited  in  note   (70  Am.  St.  Rep.  679)   on  necessity  of  dependency  and  expecta- 
tion of  benefits  to  action  for  death  of  child. 
Right  of  mother  to  sue   for  negligent   injury  to  child. 

Cited  in  footnote  to  McGarr  v.  National  &  P.  Worsted  Mills,  60  L.  R.  A.  122, 
which  holds  mother  caring  for  family  entitled  to   sue   for   loss   from   negligent 
injuries  to  minor  child. 
Imputed  negligence. 

Approved  in  Berry  v.  Lake  Erie  &  W.  R.  Co.  70  Fed.  683,  holding  parent's 
negligence  in  permitting  child  to  wander  from  home  not  imputable  to  latter, 
if  injured  by  negligence  of  third  person;  Murphy  v.  Derby  Street  R.  Co.  73 
Conn.  252,  47  Atl.  120,  holding  parent's  negligence  in  permitting  child  to  be  in 
street  unattended,  immaterial  in  suit  by  administrator  based  on  injury  to  child; 
Evansville  v.  Senhenn,  151  Ind.  56,  41  L.  R.  A.  733,  68  Am.  St.  Rep.  218,  47 
N.  E.  634,  holding  negligence  of  parent  or  guardian  in  exposing  child  to  danger 
not  imputable  to  latter  so  as  to  preclude  recovery  for  injury  by  third  person; 
Jeffersonville  v.  McHenry,  22  Ind.  App.  15,  53  N.  E.  183,  holding  negligence  of 
parent  not  imputable  to  child  who  is  non  sui  juris,  so  as  to  preclude  recovery 
for  his  injury  caused  by  third  person's  negligence;  Roach  v.  Western  &  A.  R.  Co. 
93  Ga.  788,  21  S.  E.  67,  holding  negligence  of  driver  not  imputable  to  one  riding 
with  him  by  invitation,  unless  person  so  invited  lias  right  or  was  under  duty 
to  prevent  driver's  negligence. 
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Cited  in  Richmond,  F.  &  P.  R.  Co.  v.  Martin,  102  Va.  206,  45  S.  E.  894,  holding 
a  father  as  the  administrator  for  his  minor  child  eould  not  maintain  an  action 
for  her  homicide  for  his  own  benefit  where  through  his  agent  in  charge  of  the 
child  he  was  contributorily  negligent;  Macdonald  v.  O'Reilly,  45  Or.  592,  78 
Pac.  753,  holding  in  an  action  by  a  father  as  administrator  for  the  homicide  of 
his  child  the  contributory  negligence  of  the  mother  is  no  bar  to  the  maintenance 
of  the  action;  Davis  v.  Seaboard  Air  Line  R.  Co.  136  N.  C.  121,  48  S.  E.  591, 
1  Ann.  Cas.  214,  on  the  availability  of  the  defense  of  contributory  negligence  of 
parents  in  an  action  by  an  administrator  for  the  homicide  of  a  chilld. 

Cited  in  footnotes  to  Ives  v.  Welden,  54  L.  R.  A.  854,  which  holds  child  in- 
jured by  explosion  of  unlabeled  gasoline  not  affected  by. father's  negligence; 
\iishville  R.  Co.  v.  Howard,  64  L.  R.  A.  437,  which  holds  mother's  negligence 
in  permitting  four-year-old  child  to  sit  alone  on  seat  of  open  street  car,  from 
which  he  is  thrown  by  jolting  due  to  defect  in  tract,  not  imputable  to  him; 
Mattson  v.  Minnesota  &  N.  W.  R.  Co^  70  L.R.A.  503,  which  holds  parent's  or 
guardian's  negligence  not  imputable  to  child  non  sui  juris  in  action  by  it  for 
injuries  to  his  person. 

Cited  in  notes   (8  L.R.A.  (N.S.)  600,  665,  667)   on  imputed  negligence  of  driver 
to  passenger;    (32  L.R.A. (N.S.)   410)  on  imputing  negligence  of  child's  custodian 
r<>  parent  in  action  for  death  or  injury;    (110  Am.  St.  Rep.  283,  284)  on  imputed 
negligence. 
Contributory    negligence    of    parent    as    defense. 

Approved  in  Tucker  v.  Draper,  62  Neb.  76,  54  L.  R.  A.  327,  footnote  p.  321, 
86  N.  W.  917,  holding  negligence  of  father  contributing  to  child's  death  is  de- 
fense in  action  for  father's  benefit;  O'Shea  v.  Lehigh  Valley  R.  Co.  79  App.  Div. 
258,  79  N.  Y.  Supp.  890,  holding  parent  whose  negligence  contributed  to  death 
of  his  son  cannot  maintain  action  therefor  as  administrator,  where  he  would  be  en- 
titled to  whole  recovery;  Donk  Bros.  Coal  &  Coke  Co.  v.  Leavitt,  109  111.  App.  392, 
holding  contributory  negligence  of  mother  in  allowing  child  to  play  in  dangerous 
place  does  not  preclude  father  from  recovering  for  death  of  child. 

Cited  in  Ploof  v.  Burlington  Traction  Co.  70  Vt.  518,  43  L.  R.  A.  112,  footnote 
p.  108,  41  Atl.  1017,  holding  contributory  negligence  of  parents  is  defense  to 
action  for  death  of  their  minor  child;  Nashville  Lumber  Co.  v.  Busbee,  100  Ark. 
87.  38  L.R.A.(N.S.)  760,  139  S.  W.  301,  holding  that  contributory  negligence  of 
father,  sole  beneficiary,  is  not  defense  to  his  action  as  administrator  for  dam- 
ages for  conscious  suffering  of  son;  Scherer  v.  Schlaberg,  18  N.  D.  431,  24  L.R.A. 
(X.S.)  520,  122  N.  W.  1000,  holding  that  contributory  negligence  of  beneficiary 
is  defense  to  action  under  statute  for  recovery  of  damages  for  death  by  wrong- 
ful act;  Stamps  v.  Xewton  County,  8  Ga.  App.  232,  68  S.  E.  947,  to  the  point 
that  evidence  that  i-.other  was  present  or  in  sight  when  child  went  upon  dangerous 
bridge  is  admissible  to  show  her  contributory  negligence;  Scherer  v.  Schlaberg, 
38  N.  D.  431,  24  L.R.A. (N.S.)  526,  122  N.  W.  1000,  holding  that  in  an  action 
under  the  statute  for  death  by  wrongful  act,  the  contributory  negligence  of  the 
plaintiff,  who  is  the  beneficiary,  is  a  defense. 

Cited  in  notes   (18  L.R.A.  (N.S.)   332)   on  contributory  negligence  of  parent  as 
bar  to  action  by  parent  or  administrator  for  death  of  child  non  sui  juris;    (49 
Am.  St.  Rep.  407,  408,  413)   on  contributory  negligence  of  parents. 
Duty   of   railroad   company   as    to   trespassers. 

Approved  in  Schug  v.  Chicago,  M.  &  St.  P.  R.  Co.  102  Wis.  522,  78  N.  W.  1090, 
holding  railroad  company  not  bound  to  keep  lookout  for  trespassers  on  track; 
Hambright  v.  Western  &  A.  R.  Co.  112  Ga.  36,  37  S.  E.  99,  holding  duty  of  ob- 
serving ordinary  care  for  protection  of  trespasser  does  not  devolve  on  company's 
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servants  until  aware  of  his  presence  on  track;  Central  R.  &  Bkg.  Co.  v.  Golden. 
93  Ga.  513,  21  S.  E.  68;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Smith,  94  Ga.  580, 
20  S.  E.  127;  Martin  v.  Georgia  R.  &  Bkg.  Co.  95  Ga.  362,  22  S.  E.  626;  Central 
R.  Co.  v.  Bond,  111  Ga.  18,  36  S.  E.  299,  — holding  failure  to  sound  whistle  or 
check  speed  of  train  on  approaching  crossing  not  negligence  as  to  trespasser  on 
track;  Crawford  v.  Southern  R.  Co.  106  Ga.  872,  33  S.  E.  826,  holding  negligence 
of  engineer  who  ran  over  child  which  had  strayed  on  track,  question  for  jury. 

Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Priest,  117  Ga.  769,  45  S.  E.  35,  hold- 
ing no  duty  owed  by  a  railroad  company  to  a  child  of  tender  years  trespassing 
on  their  property  where  it  was  not  shown  that  her  danger  was  discovered  before 
or  in  time  to  avoid  the  accident;  Charleston  &  W.  C.  R.  Co.  v.  Johnson,  1  Ga. 
App.  443,  57  S.  E.  1064;  Southern  R.  Co.  v.  Chatman,  124  Ga.  1035,  6  L.R.A. 
(N.S.)  288,  53  S.  E.  692,  4  Ann.  Cas.  675, — on  no  duty  devolving  upon  employees 
of  railroad  company  towards  trespassers  until  their  presence  on  the  track  is 
discovered;  Hall  v.  Western  &  A.  R.  Co.  123  Ga.  215,  51  S.  E.  311,  holding  there 
was  no  error  in  directing  a  verdict  for  the  defendant  railroad  company  in  an 
action  for  the  homicide  of  plaintiff's  husband  whose  dead  body  was  found  near 
the  tracks  it  being  undisputed  that  the  employees  on  the  train  had  no  knowledge 
of  the  accident  and  that  the  decedent  was  intoxicated  at  the  time;  Southern  R. 
Co.  v.  Cash,  131  Ga.  541,  62  S.  E.  823,  on  breach  of  duty  as  the  basis  for  action- 
able negligence  and  holding  railway  not  liable  for  injury  where  engineer  was  not 
charged  with  knowledge  of  perilous  position  of  brakeman. 

Cited  in  note  (G9  L.R.A.  526.  552,  556)  on  duty  of  railroad  to  trespasser. 

Distinguished  in  Shaw  v.  Georgia  R.  Co.  127  Ga.  12,  55  S.  E.  960,  holding  a 
charge  to  the  jury  that  the  duty  to  exercise  reasonable  care  and  diligence 
towards  persons  not  on  a  railroad  crossing  did  not  arise  until  their  presence 
was  discovered  was  erroneous  where  there  was  knowledge  on  the  part  of  de- 
fendant's employees  that  that  part  of  the  track  was  frequently  used  by  pedes- 
trians. 
Trespassing  animals. 

Approved  in  Georgia  R.  &  Bkg.  Co.  v.  Clary,  103  Ga.  640,  30  S.  E.  433;  Cen- 
tral R.  Co.  v.  Ross,  107  Ga.  75,  32  S.  E.  904;  Willingham  v.  Macon  &  B.  R.  Co. 
113  Ga.  377,  38  S.  E.  843, — holding  failure  to  sound  whistle  or  check  speed  at 
crossing  not  negligence  as  to  owner  of  animal  killed  on  track  elsewhere  than  at 
crossing;  Central  R.  Co.  v.  Neidlinger,  110  Ga.  329,  35  S.  E.  364,  holding  failure 
to  check  speed  at  crossing  not  cause  of  injury  to  animal  coming  suddenly  on 
track  at  point  50  yards  beyond  crossing. 

Cited  in  Macon  &  B.  R.  Co.  v.  Revis,  119  Ga.  335,  46  S.  E.  418,  holding  a  ver- 
dict for  the  plaintiff  in  an  action  for  the  negligent  killing  of  the  plaintiff's  horse 
by  a  train  on  defendant's  road  was  erroneous  where  the  evidence  of  the  defend- 
ant's employees  that  the  engineer  did  everything  available  to  avoid  the  accident 
after  discovering  the  horse  to  stop  the  train  and  that  he  was  not  negligent  was 
not  contradicted. 
Failure  to  observe  statutory  requirement  as  neg-llgrence. 

Approved  in  Bowen  v.  Gainesville,  J.  &  S.  R.  Co.  95  Ga.  690,  22  S.  E.  695, 
holding  railroad  company  liable  for  failure  to  give  statutory  signal,  whereby 
driver  was  nearly  run  over  at  crossing  and  was  injured  by  his  mule  running 
away;  Macon  Consol.  Street  R.  Co.  v.  Barnes,  113  Ga.  217,  38  S.  E.  756,  holding 
failure  to  stop  street  car  before  crossing  intersecting  track  may  be  considered 
on  question  of  negligence,  if  failure  to  stop  contributed  to  derailment  of  car  and 
consequent  injury. 

Cited  in  Connell  v.  New  York  C.  &  H.  R.  R.  Co.  144  App.  Div.  669,  129  N.  Y. 
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Supp.  666,  holding  that  failure  of  railroad  to  ring  bell  at  crossing  did  not  in- 
volve breach  of  duty  to  deceased  who  was  flagman  attending  to  duty  at  time; 
Southern  R.  Co.  v.  Davis,  132  Ga.  817,  65  S.  E.  131,  holding  the  violation  of  a 
municipal  ordinance  in  regard  to  the  speed  of  trains  is  not  sufficient  to  show 
wilful  and  wanton  negligence;  Harden  v.  Georgia  R.  Co.  3  Ga.  App.  347,  59  S. 
E.  1122;  Georgia  R.  &  Bkg.  Co.  v.  Williams,  3  Ga.  App.  273,  59  S.  E.  846,— hold- 
ing the-  failure  to  observe  the  statutory  requirement  as  to  the  checking  of  the 
speed  of  the  train  and  ringing  the  bell  at  a  street  crossing  is  not  negligence  as 
to  a  person  on  .the  track  who  is  not  at  the  crossing;  Norfolk  &  W.  R.  Co.  v. 
Gesswine,  75  C.  C.  A.  214,  144  Fed.  59,  holding  the  failure  of  those  in  charge 
of  a  train  to  give  the  statutory  signals  at  a  crossing  could  not  be  taken  ad- 
vantage of  in  an  action  for  the  killing  of  a  track  man  at  work  on  the  tracks 
near  the  crossing;  Jackson  v.  Georgia  Southern  &  F.  R.  Co.  132  Ga.  147,  63  S.  E. 
841  (dissenting  opinion),  on  the  fact  that  an  engine  which  collided  with  one  on 
which  a  decedent  was  riding  did  not  stop  at  a  railroad  crossing,  as  not  being 
negligence  towards  the  decedent  who  at  the  time  was  not  acting  in  the  scope 
of  his  employment;  Platt  v.  Southern  Photo  Material  Co.  4  Ga.  App.  165,  60 
S.  E.  1068,  on  when  the  violation  of  a  statute  is  such  negligence  as  will  support 
an  alleged  cause  of  action. 

Cited  in  notes  (5  L.R.A.  (N.S.)  207)  on  violation  of  police  ordinance  as  ground 
for  private  action:  (9  L.R.A.(N.S.)  339,  345,  371,  391)  on  private  action  for 
violation  of  statute  not  expressly  conferring  it;  (14  L.R.A.  (N.S.)  999)  on  duty 
of  railroad  to  give  signals  for  benefit  of  persons  near,  but  who  are  not  about  to 
use  crossing;  (49  Am.  St.  Rep.  429)  on  failure  to  observe  statutory  requirements 
as  negligence;  (100  Am.  St.  Rep.  202)  to  whom  railroad  owes  statutory  duty  as 
to  signals. 

Distinguished  in  Kennedy  v.  Savannah,  9  Ga.  App.  764,  72  S.  E.  160,  holding 
that    policeman   may   recover    damages    from   city    for    personal    injuries   caused 
by  city's  neglect  to  keep  highway  in  repair. 
—  AH    evidence    of   negligence. 

Cited  in  Charleston  &  W.  C.  R.  Co.  v.  Camp,  3  Ga.  App.  233,  59  S.  E.  710; 
Southern  R.  Co.  v.  Pope,  129  Ga.  843,  60  S.  E.  157, — holding  evidence  of  a  fail- 
ure on  the  part  of  an  engineer  to  blow  the  whistle  or  check  the  speed  of  the  train 
was  admissible  where  plaintiff's  mule  killed  at  a  crossing  although  the  failure 
of  the  engineer  to  observe  such  requirements  was  not  the  proximate  cause  of  the 
accident;  Atlantic  Coast  Line  R.  Co.  v.  Adams,  7  Ga.  App.  146,  66  S.  E.  494, 
holding  in  an  action  for  injury  of  a  person  on  the  tracks  but  not  at  a  crossing, 
the  court  did  not  err  in  charging  that  the  omission  of  the  engineer  to  give  the 
statutory  signals  at  a  crossing  might  be  considered  in  connection  with  other  evi- 
dence for  the  purpose  of  determining  whether  the  railroad  company  was  negli- 
gent; Bussey  v.  Charleston  &  W.  C.  R.  Co.  78  S.  C.  363,  58  S.  E.  1015,  holding  to 
same  effect. 
Recovery  by  -wrongdoer  of  damages  for  iieftl'neiit  injuries. 

Cited  in  note    (28  L.  R.  A.  750)    on  whether  wrongdoer  may  take  advantage 
of  general  statutory  imposition  of  damages  for  negligent  injuries.  • 
Conclnsiveness  of  expert  testimony. 

Cited  in  note   (42  L.  R.  A.  763)   on  conclusiveness  of  testimony  of  experts. 
Admissibility   of  evidence  of   husband   or  -wife  in   action  by  the  other  a* 
administrator. 

Cited  in  Miles  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  90  Ark.  493,  119  S.  W.  837,  hold- 
ing in  an  action  by  the  father  as  the  administrator  of  his  child's  estate  for  its 
L.R.A.  Au.  Vol.  IV.— 7. 
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death  by  reason  of  the  negligence  of  defendant's  employees,  it  was  proper  for 
his  wife  to  testify  as  to  the  circumstances  of  the  accident. 

26  L.  R.  A.  568,  FAMOUS  SHOE  &  CLOTHING  CO.  v.  CROSSWHITE,    124 

Mo.  34,  46  Am.  St.  Rep.  424,  27  S.  W.  397. 
Presumption    of    consideration. 

Approved  in  Columbia  Incandescent  Lamp  Co.  v.  American  Electrical  MTg.  Co. 
64  Mo.  App.  119,  holding  negotiable  character  of  bank  check  raises  prima  facie 
presumption  of  consideration. 
Negotiability   of  check  or  note. 

Approved  in  Gate  City  Bldg.  &  Loan  Asso.  v.  National  Bank  of  Commerce, 
126  Mo.  87,  27  L.  R.  A.  406,  47  Am.  St.  Rep.  633,  28  S.  W.  633,  and  Kavanaugh 
v.  Farmers'  Bank,  59  Mo.  App.  547,  holding  bank  check  a  negotiable  instrument; 
Farmers'  Nat.  Bank  v.  Dreyfus,  82  Mo.  App.  402,  holding  bank  check  a  negotiable 
instrument,  though  not  expressed  to  be  for  value  received;  Lowrey  v.  Danforth, 
95  Mo.  App.  448,  69  S.  W.  39,  holding  note  not  expressed  to  be  for  value  not  ne- 
gotiable; Crawford  v.  Johnson,  87  Mo.  App.  483,  holding  promissory  note  prom- 
ising to  pay  money  at  a  certain  time  to  designated  payee  or  order,  for  value 
received,  is  negotiable  instrument. 

Cited  in  note  (26  L.  R.  A.  568)  on  negotiability  of  check. 
Check   as   payment. 

Approved  in  Keet-Roundtree  Shoe  Co.  v.  Lisman,   149  Mo.  90,  50  S.  W.  276, 
holding  indorsement  and  delivery  of  negotiable  check,  payment  for  goods. 
Bona   fide   purchaser. 

Approved  in  Schroeder  v.  Seittz,  68  Mo.  App.  238,  holding  rights  of  one  re- 
ceiving check  in  usual  course  of  trade  can  only  be  defeated  by  proof  of  actual 
notice  of  facts  impeaching  its  validity;  Burrows  v.  Western  U.  Teleg.  Co.  86 
Minn.  501,  58  L.  R.  A.  434,  91  Am.  St.  Rep.  380,  90  N.  W.  1111,  holding  tele- 
graph company  which,  upon  order  by  telegraph,  delivers  its  check  to  wrong  party 
liable  to  innocent  purchaser  who  takes  same  upon  his  indorsement. 

Cited  in  Clifford  Bkg.  Co.  v.  Donovan  Commission  Co.  195  Mo.  285,  94  S.  W. 
527,  holding  in  an  action  by  a  bank  to  recover  the  proceeds  of  drafts  fraudulently 
issued  by  one  of  its  servants  and  paid  by  the  drawee  to  the  defendant,  the  bur- 
den was  on  the  bank  to  prove  good  faith. 
Check  issued  or  indorsed  to  impostor. 

Cited  in  note   (50  L.  R,  A.  79)   as  to  who  must  bear  loss  where  check  or  bill 
issued  or  indorsed  to  impostor. 
Stipulation    against    payment. 

Cited  in  footnote  to  Commercial  Nat.  Bank  v.  First  Nat.  Bank,  32  L.  R.  A. 
712,  which  upholds  stipulation  against  payment  of  check  if  presented  through 
specified  agency. 
Acceptance  of  check  as  assignment  of  fund. 

Approved  in  Young  v.  Bank  of  Princeton,  97  Mo.  App.  584,  71  S.  W.  713, 
holding  acceptance  by  bank  of  check,  drawn  on  fund  in  its  possession,  amount  of 
which  is  credited  to  payee,  operates  as  assignment. 

26  L.  R.  A.  573,  STATE  ex  rel.  BELL  v.  ST.  LOUIS  CLUB,   125  Mo.  308,  28 

S.  W.  604. 
Sale   of   liquor   to   club   members. 

Approved  in  People  v.  Adelphi  Club,  149  N.  Y.  12,  31  L.  R.  A.  513,  footnote 
p.  510,  52  Am.  St.  Rep.  700,  43  N.  E.  410,  holding  distribution  of  liquors  to  club 
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members  at  price  covering  cost  and  expense  of  serving  not  sale;  Klein  v.  Living- 
ston Club,  177  Pa.  232,  34  L.  R.  A.  96,  39  W.  N.  C.  96,  55  Am.  St.  Rep.  717,  35 
Atl.  606,  holding  distribution  of  liquor  by  club  to  members,  without  profit  but 
on  payment  by  each  member  for  what  he  receives,  not  sale. 

Cited  in  Ada  County  v.  Boise  Commercial  Club,  20  Idaho,  440,  38  L.R.A.  (N.S.) 
112,  118  Pac.  1086,  holding  that  social  club  corporation  which  keeps  in  stock 
liquor  for  distribution  to  members  for  consideration,  is  required  to  take  out  li- 
cense; State  v.  McMurty,  161  Mo.  App.  423,  143  S.  W.  521,  holding  that  in  prose- 
cutions for  violating  Local  Option  Law,  question  of  whether  accused  acted  in 
good  faith  will  be  left  to  jury;  Moriarty  v.  State,  122  Tenn.  444,  25  L.R.A.(N.S.) 
1252,  124  S.  W.  1016;  holding  that  incorporated  fraternal  association  is  not  en- 
gaged in  selling  liquor  within  meaning  of  statute,  where  it  incidentally  furnishes 
liquors  to  its  members  at  cost;  Cuzner  v.  California  Club,  155  Cal.  312,  20 
L.R.A.  (N.S.)  1099,  100  Pac.  868,  holding  an  ordinance  imposing  a  license  fee  on 
corporations  and  others  engaged  in  the  business  of  a  retail  liquor  dealer  does 
not  apply  to  a  bona  fide  social  club  selling  liquor  to  its  members  and  guests  where 
no  license  had  been  required  of  the  club  by  the  municipal  authorities;  Creighton 
v.  People,  36  Colo.  317,  83  Pac.  1057,  holding  an  ordinance  prohibiting  the  sale 
of  intoxicating  liquor  without  a  license  applied  to  a  so-called  social  club  which 
was  organized  after  a  refusal  of  a  license  to  the  organizers  and  which  sold  liquor 
to  customers  without  regard  to  membership;  State  ex  rel.  Hadley  v.  Meramac 
Rod  &  Gun  Club,  121  Mo.  App.  373,  98  S.  W.  815;  State  ex  rel.  Hadley  v.  Rose 
Hill  Pastime  Athletic  Club,  121  Mo.  App.  86,  97  S.  W.  978,— holding  the  charter 
of  a  corporation  organized  for  the  purpose  of  promoting  athletics  would  be  dis- 
solved where  the  evidence  disclosed  that  the  promoters  organized  it  on  their 
failure  to  procure  a  licnese  for  the  sale  of  intoxicating  liquors  and  the  main  pur- 
pose was  to  avoid  the  liquor  laws;  Moriarty  v.  State,  122  Tenn.  444,  25  L.R.A. 
(X.S.)  1253,  124  S.  W.  1016,  holding  the  furnishing  of  intoxicating  liquors  by 
an  Elk's  club  to  its  members  being  merely  incidental  to  the  purposes  of  the  organ- 
ization was  not  the  sale  of  intoxicating  liquors  within  the  meaning  of  an  act 
imposing  a  tax  on  the  sale  of  intoxicating  liquors. 

Cited  in  footnotes  to  State  v.  Austin  Club,  30  L.  R.  A.  500,  which  holds  sale 
of  liquor  to  members  by  social  club  not  illegal ;  State  ex  rel.  Stevenson  v.  Law 
&  Order  Club,  62  L.  R.  A.  885,  which  denies  right  of  social  club  without  license, 
to  dispense  liquors  to  members  in  exchange  for  checks  given  them  on  payment 
of  special  assessments. 

Cited  in  note  (12  L.R.A. (N.S.)  519)  on  applicability  of  liquor  laws  to  social 
club. 

Distinguished  in  State  ex  rel.  Young  v.  Minnesota  Club,  106  Minn.  522,  20 
L.R.A.(N.S.)  1105,  119  N.  W.  494,  holding  the  furnishing  of  intoxicating  liquor 
to  the  members  of  a  duly  incorporated  social  club  without  profit  constitutes  a 
"sale"  within  the  meaning  of  a  statute  prohibiting  the  sale  of  intoxicating  liquors 
without  a  license. 

Disapproved  in  Manning  v.  Canon  City,  45  Colo.  577,  23  L.R.A. (N.S.)  195,  101 
Pac.  978.  holding  the  sale  of  intoxicating  liquors  by  an  Elk's  club  through  its 
board  of  control  to  its  members  in  any  quantity  they  might  request  was  a  ''sale" 
within  the  meaning  of  an  ordinance  imposing  a  fine  for  the  sale  of  intoxicating 
liquor;  South  Shore  Country  Club  v.  People,  228  111.  84,  12  L.R.A. (N.S.)  525, 
119  Am.  St.  Rep.  417,  81  N.  E.  805,  10  Ann.  Cas.  383,  holding  the  furnishing  by 
a  bona  fide  social  club  of  intoxicating  liquor  to  its  members  without  profit  and 
as  incidental  to  the  purposes  of  the  club  is  a  sale  within  the  meaning  of  a  statute 
punishing  the  sale  of  intoxicating  liquor  without  a  license. 
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26  L.  R,  A.  581,  COM.  ex  rel.  FRY  v.  UPPER  SWATARA  TWP.  164  Pa.  603, 

30  Atl.  507. 
Admission  of  child  to  school  privileges. 

Approved  in  Com.  ex  rel.  Parris  v.  Brookville  School  District,  164  Pa.  609,  26 
L.  R.  A.  584,  30  Atl.  509,  holding  children  in  charitable  institution  not  entitled 
to  admission  to  public  schools,  where  school  exists  in  institution  itself. 

Cited  in  Com.  ex  rel.  Strong  v.  Meiss,  11  Pa.  Dist.  R.  41 ;  Com.  ex  rel.  Boyd  v. 
Wenner,  211  Pa.  638,  61  Atl.  247, — on  the  mere  physical  presence  of  a  child  in  a 
district  as  not  being  sufficient  to  give  the  child  the  right  to  attend  school  in  the 
district. 

Cited  in  footnote  to  Com.  ex  rel.  Parris  v.  Balmer,  26  L.  R.  A.  584,  which  holds 
residence  for  school  purposes  not  acquired  by  inmate  of  charitable  institution. 

Cited  in  note  (36  L.R.A.  (N.S.)  341,  344)  on  residence  entitling  child  to  school 
privileges. 
Review    of    decision    of   school    board. 

Approved  in  Com.  ex  rel.  Strong  v.  Meiss,  8  Del.  Co.  Rep.  284,  8  Northampton 
Co.  Rep.  49,  10  Kulp,  280,  holding  exclusion  of  pupil  by  school  board  not  review- 
able  on  mandamus  in  absence  of  abuse  of  discretion. 

26  L.  R.  A.  584,  COM.  ex  rel.  PARRIS  v.  BALMER,  164  Pa.  607,  30  Atl.  509. 
Constitutionality   of   school   law. 

Cited  in  York  City  School  District  v.  West  Manchester  School  District,  8  Pa. 
Dist.  R.  98,  as  declining  to  pass  upon  constitutionality  of  school  law  concerning 
nonresident  children  of  soldiers. 

Right  of  child  to  school  privileges. 

Cited  in  Com.  ex  rel.  Boyd  v.  Wenner,  211  Pa.  638,  61  Atl.  247,  on  the  mere 
physical  presence  of  a  child  in  a  district  as  not  sufficient  to  give  the  child  a 
right  to  attend  school  in  the  district. 

Cited  in  note  (36  L.R.A.  (N.S.)  344)  on  residence  entitling  child  to  school 
privileges. 

26  L.  R.  A.  585,  STATE  v.  MOREHEAD,  42  S.  C.  211,  46  Am.  St.  Rep.  719,  20 

S.  E.  544. 
Who    is    peddler   subject    to    tax. 

Approved  in  Kimmel  v.  Americus,  105  Ga.  697,  31  S.  E.  623,  holding  single 
sale  of  sample  does  not  constitute  vendor  a  peddler;  Alexander  Bros.  v.  Green- 
ville County,  49  S.  C.  529,  27  S.  E.  469,  holding  dealers  in  musical  instruments 
and  sewing  machines,  who  keep  their  stock  in  a  storehouse,  not  hawkers  and 
peddlers  although  making  occasional  sales  from  delivery  wagon;  Laurens  v. 
Elmore,  55  S.  C.  479,  45  L.  R.  A.  250,  33  S.  E.  560,  holding  ordinance  imposing 
license  tax  on  person  selling  picture  frames  invalid  when  he  sells  them  only  on 
pictures  made  in  another  state  and  pursuant  to  orders  given. 

Cited  in  State  v.  Ivey,  73  S.  C.  285,  53  S.  E.  428,  holding  one  who  solicits 
orders  for  medicines,  taking  notes  for  the  price,  the  medicine  to  be  delivered  by 
another  is  not  a  peddler  within  the  meaning  of  a  statute  prohibiting  the  peddling 
of  medicines;  Potts  v.  State,  45  Tex.  Grim.  Rep.  50,  74  S.  W.  31,  2  Ann.  Cas. 
827,  holding  a  person  taking  orders  for  ranges  by  sample,  deliveries  to  be  made 
in  the  future  is  not  a  peddler  within  the  meaning  of  a  statute  imposing  a  tax 
on  peddlers. 

Cited  in  footnotes  to  Singer  Mfg.  Co.  v.  Wright,  35  L.  R.  A.  407,  which  sus- 
tains state  statute  requiring  every  company  selling  sewing  machines  in  state 
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to  pay  license  tax;   State  v.  Wells,  48  L.  R.  A.  99,  which  holds  one  soliciting 
orders  for  goods,  and  carrying  goods  to  fill  previous  sales,  not  a  peddler. 

Cited  in  note   (12  Eng.  Rul.  Cas.  504)   on  who  are  peddlers. 

Distinguished  in  State  v.  Coop,  52  S.  C.  512,  41  L.  R.  A.  502,  30  S.  E.  609  (dis- 
senting opinion),  majority  holding  one  not  a  peddler  who  sells  frame  for  por- 
trait made  in  another  state,  to  fill  order  which  provided  portrait  should  be  de- 
livered in  frame  which  purchaser  might  buy  at  wholesale  price. 

Disapproved  in  State  v.  Looney,  214  Mo.  225,  29  L.R.A.  ( N.S. )  415,  97  S.  W. 
934,  holding  who  takes  orders  for  crayon  portraits  and  on  the  delivery  of  the 
portraits  has  them  framed  which  frames  he  endeavors  to  sell  is  a  peddler  within 
the  meaning  of  an  act  making  it  a  misdemeanor  to  deal  as  a  peddler  without  a 
license. 
Who  la  engaged  in  business. 

Approved  in  Wilson  v.  Greenville,  65  S.  C.  429,  43  S.  E.  966,  holding  architect 
soliciting  and  transacting  business  in  city  subject  to  license  tax,  although  he 
prepares  his  plans  and  specifications  in  his  offices  in  another  city. 

Cited  in  Theus  v.  State,  114  Ga.  53,  39  S.  E.  913,  as  to  what  constitutes  being 
engaged  in  or  doing  business  so  as  to  make  business  subject  to  taxation. 
Judicial   review   of   official   acts. 

Cited  in  Kirk  v.  Board  of  Health  (Kirk  v.  Wyman)  83  S.  C.  381,  23  L.R.A. 
(N.S.)  1192,  65  S.  E.  387,  on  the  extent  to  which  administrative  boards  created 
by  statutory  authority  are  subject  to  judicial  review. 

26  L.  R.  A.  591,  GERMANIA  F.  INS.  CO.  v.  HOME  INS.  CO.   144  N.  Y.  195, 

63  N.  Y.  S.  R.  91,  43  Am.  St.  Rep.  749,  30  N.  E.  77. 
Breach   of  condition   avoiding  policy. 

Approved  in  Planters'  Mut.  Ins.  Asso.  v.  Dewberry,  69  Ark.  301,  86  Am.  St. 
Rep.  195,  62  S.  W.  1047,  holding  renting  of  property  by  insured  and  occupancy 
by  tenant  constitute  change  of  possession  avoiding  policy;  Loeb  v.  Firemen's 
Ins.  Co.  38  Misc.  109,  77  N.  Y.  Supp.  106,  holding  change  of  interest  by  transfer 
from  one  partner  to  another  does  not  avoid  policy;  Moulton  v.  Aetna  F.  Ins.  Co. 
25  App.  Div.  281,  49  N.  Y.  Supp.  570,  holding  chattel  mortgage  on  firm  property 
given  by  one  partner  to  another  to  secure  advances  not  encumbrance  avoiding 
policy;  Herman  Bros.  v.  Katz  Bros.  101  Tenn.  125,  41  L.  R.  A.  .702,  47  S.  W.  86, 
holding  levy  of  attachments  and  executions  without  increasing  hazard  does  not 
avoid  policy  providing  that  it  shall  be  void  for  change  of  interest,  title,  or  pos- 
session, except  change  of  occupants  without  increase  of  hazard. 

Cited  in  Queen  of  Arkansas  Ins.  Co.  v.  Pendola,  94  Ark.  597,  128  S.  W.  559, 
holding  that  lease  of  insured  property,  together  with  change  of  possession,  execut- 
ed without  insurer's  consent  renders  policy  void;  Adolph  G.  Hupfel  &  Sons  v. 
Boston  F.  Ins.  Co.  55  Misc.  128,  104  N.  Y.  Supp.  659,  holding  a  policy  issued  in 
favor  of  the  mortgagee  of  a  building  erected  by  a  tenant  which  required  notice 
of  any  change  of  ownership  of  possession  is  avoided  where  the  mortgagee  fails  to 
give  notice  when  the  landlord  executed  a  warrant  of  dispossess  against  the 
tenant. 

Cited  in  footnote  to  Clinton  v.  Norfolk  Mut.  F.  Ins.  Co.  50  L.  R.  A.  833,  which 
holds  insurance  on  house  not  forfeited  by  conveyance  of  all  interest  of  insured, 
except  life  estate  in  house. 

Cited  in  note  (21  L.R.A.  (X.S.)  445)  on  formation  of  partnership  or  change  in 
personnal  of  firm  as  affecting  change  of  title  or  ownership  within  provision  of 
policy. 

Distinguished  in  Burke  v.  Continental  Ins.  Co.   100  App.  Div.  113,  91   N.  Y. 
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Supp.  402,  holding  the  conditional  sale  of  the  entire  product  of  a  glass  manufac- 
turer's plant  is  not  a  transfer  within  the  inhibition  of  policy  covering  the  product 
of  the  plant,  owned,  held  in  trust,  or  on  commission,  or  sold  but  not  delivered 
and  for  which  a  liability  exists. 

26  L.  R.  A.  593,  Re  ENDERLIN  STATE  BANK,  4  N.  D.  319,  58  N.  W.  514. 
Necessary    parties. 

Cited  in  Bradley  v.  Bailey,  95  Iowa,  752,  64  N.  W.   758,  holding,  in  suit  by 
attaching  creditor  claiming  as  against  intervening  general  assignee  that  assign- 
ment is  void  for  preferences,  preferred  creditors  not  necessary  parties. 
Attachment  of  property  in  hands  of  assignee. 

Cited  in  note   (26  L.  R.  A.  595)    on  right  to  attach  property  in  hands  of  as- 
signee for  creditors. 
Effect  of  assignment   on   right   to   declare   forfeiture   of   lease. 

Cited  in  footnote  to  Potter  v.  Gilbert,  35  L.  R.  A.  580,  which  holds   lessor's 
right   to  declare  forfeiture  of  lease   of  coal   mine  for   defaults   not   defeated    In 
lessee's  assignment  for  creditors. 
Restitution    of    money    paid    under    reversed    judgment. 

Approved  in  First  Nat.  Bank  v.  Elliott,  60  Kan.  175,  55  Pac.  880,  holding  resti- 
tution of  money  paid  upon  judgment  thereafter  reversed  may  be  enforced  in  sun; 
mary  manner  upon  motion. 
Superintending  control  over   inferior  tribunal. 

Cited  in  note  (51  L.  R.  A.  64)  on  superintending  control  and  supervisory  juris 
diction  of  superior  over  inferior  or  subordinate  tribunal. 
Review  by  certiorari. 

Cited  in  State  ex  rel.  Clyde  v.  Lauder,  11  N.  D.  148,  90  N.  W.  564;  Hemmer  v. 
Bonson,  139  Iowa,  215,  19  L.R.A.  (N.S.)  614,  117  N.  W.  257,— on  the  right  of  re- 
view by  certiorari  of  the  judgment  or  order  of  a  court. 

26  L.  R.  A.  605,  GROSS  v.  MILLER,  93  Iowa,  72,  61  N.  W.  385. 
Recovery   by   one   injured    while    violating   statute. 

Approved  in  Young  v.  Chicago,  M.  &  St.  P.  R.  Co.  100  Iowa,  359,  69  N.  W.  682, 
holding  one  injured  while  attempting  to  board  moving  train  in  violation  of  stat- 
ute, guilty  of  contributory  negligence  precluding  recovery;  Taylor  v.  Star  Coal 
Co.  110  Iowa,  48,  81  N.  W.  249,  holding  miner  injured  by  fall  of  part  of  roof  of 
mine,  due  to  employer's  negligence,  may  recover  although  he  was  working  on 
Sunday  in  violation  of  statute;  Matthes  v.  Imperial  Acci.  Asso.  110  Iowa,  225, 
81  N.  W.  484,  holding  one  injured  by  fall  while  attempting  to  get  some  pigeons 
from  cupola  of  barn  on  Sunday  may  recover  on  accident  policy,  where  he  wanted 
the  pigeons  for  food;  Kansas  City  v.  Orr,  62  Kan.  68,  50  L.  R.  A.  786,  61  Pac. 
397,  holding  switchman  injured  by  defect  in  street  while  at  work  on  Sunday  may 
recover  from  city  where  the  defect  was  proximate  cause  of  injury;  Tackett  v. 
Taylor  County,  123  Iowa,  152,  98  N.  W.  730,  holding  one  injured  by  fall  of  high- 
way bridge  while  he  was  taking  a  traction  engine  over  it  may  recover  although 
he  failed  to  place  planks  under  engine  as  required  by  statute. 

Cited  in  Hughes  v.  Atlanta  Steel  Co.  136  Ga.  514,  36  L.R.A. (N.S.)  551,  71  S. 
E.  728,  Ann.  Cas.  1912  C,  394;  holding  that  fact  that  plaintiff  and  defendant  are 
engaged  in  violating  law  does  not  prevent  former  from  recovering  damages  for 
injury  negligently  inflicted  unless  unlawful  act  contributed  to  injury;  Beckler  v. 
Merringer,  131  Iowa,  615,  109  N.  W.  185,  holding  under  a  statute  imposing 
liability  for  damage  done  by  dogs  except  when  the  party  injured  is  doing  an  an- 
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lawful  act,  permitting  a  horse  to  run  at  large  was  not  such  an  unlawful  act  as 
would  defeat  a  recovery  for  injury  to  the  horse  attacked  by  the  dogs. 
Hiring;  on  Sunday  a*  defense  to  action  for  damages. 

Approved  in  Newbury  v.  Luke,  68  N.  J.  L.  192,  52  Atl.  625,  holding  fact  that 
horse  overdriven  was  hired  on  Sunday,  no  defense  to  action  for  damages. 

Cited  in  note  (36  L.R.A.  (N.S.)  549)  on  violation  of  Sunday  law  as  defense  to 
action  for  personal  injuries. 

26  L.  R.  A.  609,  NO  YES  v.  COLLINS,  92  Iowa,  566,  54  Am.  St.  Rep.  571,  61 

N.  W.  250. 
Accretion  to  shore  lands. 

Cited  in  note  (58  L.  R.  A.  208)  on  law  of  accretion  to  shore  lands. 
Rigrhts  of  grantee  of  riparian  land. 

Followed  in  Noyes  v.  Harrison  County,  104  Iowa,  175,  73  N.  W.  480,  holding 
riparian  owner  does  not  take  to  center  of  lake  or  pond,  nor  can  he  claim  title 
to  lake  bed  by  accretion. 

Approved  in  Schlosser  v.  Cruickshank,  96  Iowa,  419,  65  N.  W.  344,  holding 
meander  line  not  a  boundary,  but  that  owner  takes  to  water's  edge ;  Mills  v.  Evans, 
100  Iowa,  716,  69  N.  W.  1043,  holding  owner  of  land  bounded  by  lake  has  right 
to  build  pier  which  does  not  interfere  with  public  right  of  navigation;  Fuller 
v.  Shedd,  161  111.  487,  33  L.  R.  A.  159,  52  Am.  St.  Rep.  380,  44  N.  E.  286,  holding 
grant  of  land  bounded  on  meandered  lake  conveys  to  water's  edge  with  riparian 
rights,  but  does  not  include  land  under  water;  Boardman  v.  Scott,  102  Ga.  407, 
51  L.  R.  A.  181,  30  S.  E.  982,  holding,  under  deed  bounding  premises  conveyed 
on  lake  or  pond,  title  of  grantee  does  not  extend  beyond  low-water  mark. 

Cited  in  footnotes  to  Axline  v.  Shaw,  28  L.  R.  A.  391,  which  holds  land  below 
high-water  mark  in  lake  not  necessarily  pass  to  grantee  of  upland;  Sizor  v. 
Logansport,  44  L.  R.  A.  814,  which  holds  title  carried  to  water  line,  if  not  to 
thread  of  stream,  by  naming  meander  line  as  boundary;  Security  Land  &  Ex- 
ploration Co.  v.  Burns,  63  L.  R.  A.  157,  which  holds  that  supposed  meander  line 
will  be  held  boundary  line  if  consistent  with  other  calls  and  distances  indicated 
on  plat;  Smoulter  v.  Boyd,  66  L.R.A.  829,  which  denies  right  of  any  riparian 
grantee  to  use  of  entire  lake  where  boundary  lines  are  run  through  the  lake. 
Title  to  lake  beds. 

Approved  in  Rood  v.  Wallace,  109  Iowa,  8,  79  N.  W.  449,  holding  title  to  lake 
beds  vested  in  state;  Carr  v.  Moore,  119  Iowa,  156,  97  Am.  St.  Rep.  292,  93  N.  W. 
52,  holding  title  of  abutting  owners  on  meandered  waters  of  lake  extends  only 
to  high-water  mark  in  absence  of  accretion  or  reliction. 

Cited  in  Wright  v.  Council  Cluffs,  130  Iowa,  276,  114  Am.  St.  Rep.  412,  104 
N.  W.  492,  holding  owner  of  land  bounded  on  a  non-navigable,  meandered  body 
of  water  have  no  title  to  the  bed  of  such  body  of  water;  State  v.  Thompson,  134 
Iowa,  27,  111  N.  W.  328,  on  a  riparian  owner  of  land  bordering  on  an  inland 
lake  as  taking  only  to  the  high  water  mark. 

Cited  in  footnote  to  People  v.  Silberwood.  32  L.  R.  A.  694,  which  holds  fee  of 
land  under  waters  of  Lake  Erie  in  state. 
Hit:  lit    of   action    for   crossing:    land    to    reach,    -water. 

Cited  in  footnote  to  New  England  Trout  &  Salmon  Club  v.  Mather,  33  L.  R.  A. 
569,  which  denies  right  of  action  for  mere  crossing  of  uncultivated  land  to  reach 
public  waters  for  purpose  of  fishing. 
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26  L.  R.  A.  610,  PROSPECT  PARK  &  C.  I.  R.  CO.  v.  CONEY  ISLAND  &  B.  R. 

CO.  144  N.  Y.  152,  63  N.  Y.  S.  R,  48,  39  N.  E.  17. 
Specific    performance    of    contract* 

Approved  in  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.  157  N.  Y.  66,  43->  L.  R. 
A.  857,  68  Am.  St.  Rep.  749,  51  N.  E.  408,  holding  enforcement  of  contract  will 
not  be  denied  although  it  will  require  constant  superintendence  by  court,  when 
court's  inconvenience  in  acting  is  more  than  counterbalanced  by  inconvenience 
of  public  if  it  does  not  act;  Standard  Fashion  Co.  v.  Siegel-Cooper  Co.  30  App. 
Div.  570,  52  N.  Y.  Supp.  433,  holding  equity  will  not  enforce  affirmative  covenant 
to  sell  goods  of  plaintiff,  but  will  enforce  negative  covenant  not  to  sell  similar 
goods  of  Another;  Union  P.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  163  U.  S.  602, 
41  L.  ed.  278,  16  Sup.  Ct.  Rep.  1173,  holding  specific  performance  may  be  decreed 
of  contract  by  one  railroad  company  to  give  another  right  to  run  trains  over  road 
of  former;  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.  173  N.  Y.  160,  65 
N.  E.  967,  holding  time  over  which  contract  extends  not  necessarily  controlling 
as  to  specific  performance;  Southern  R.  Co.  v.  Franklin  &  P.  R.  Co.  96  Va.  706, 
44  L.  R,  A.  303,  32  S.  E.  485,  holding  equity  may  compel  continued  operation  of 
leased  railroad  during  term  of  lease;  Schmidt  v.  Louisville  &  N.  R.  Co.  101  Ky. 
475,  38  L.  R.  A.  820,  footnote  p.  809,  41  S.  W.  1015,  holding  operation  of  railroad 
for  term  of  years  under  lease  may  be  required  by  mandatory  injunction  com- 
pelling specific  performance  of  contract  of  lease;  Columbia  Ave.  Sav.  Fund  S.  D. 
T.  &  T.  Co.  v.  Dawson,  130  Fed.  176,  holding  trustee  for  bondholders  of  water 
company  entitled  to  injunction  requiring  both  city  and  company  to  specifically 
perform  contract  for  water  supply. 

Cited  in  Western  U.  Teleg.  Co.  v.  Pennsylvania  Co.  129  Fed.  872,  decreeing 
specific  performance  of  contract  which  had  long  been  in  existence  and  fulfilled 
by  the  parties,  but  which  one  of  them  threatened  to  terminate;  Western  U.  Teleg. 
Co.  v.  Pennsylvania  Co.  68  L.R.A.  987,  64  C.  C.  A.  285,  129  Fed.  872,  holding  the 
specific  performance  of  a  contract  is  not  precluded  because  it  is  continuous  in  its 
operation  where  the  principal  relief  required  is  injunctive;  Herzog  v.  Atchison. 
T.  &  S.  F.  R.  Co.  153  Cal.  500,  17  LJR.A.(N.S.)  430,  95  Pac.  898,  on  a  right 
to  have  the  specific  performance  of  a  contract  on  the  part  of  a  railroad  company 
to  locate  a  station  at  a  certain  point,  where  founded  on  a  valid  consideration ; 
Taylor  v.  Florida  East  Coast  R.  Co.  54  Fla.  647,  16  L.R.A.(N.S.)  314,  127  Am. 
St.  Rep.  155,  45  So.  574,  14  Ann.  Gas.  472,  on  the  right  to  have  the  specific  per- 
formance of  a  contract  on  the  part  of  a  corporation  of  a  contract  fairly  within 
its  powers;  People  ex  rel.  Central  Park,  N.  &  E.  River  R.  Co.  v.  Wilcox,  ]94 
X.  Y.  387,  87  N.  E.  517,  on  the  specific  performance  of  contracts  extending  over 
a  long  period  of  time  where  the  courts  may  dictate  the  details  of  performance. 

Cited  in  notes  (68  Am.  St.  Rep.  758,  760)  on  specific  performance  of  contract 
where  decree  cannot  be  enforced;  (128  Am.  St.  Rep.  412)  on  refusal  of  specific 
performance  of  valid  contract  for  other  reason  than  that  property  is  of  a  par- 
ticular class;  (6  Eng.  Rul.  Cas.  728)  on  refusal  to  enforce  specific  performance 
of  unfair  contract  or  one  involving  hardship. 

Distinguished  in  Lone  Star  Salt  Co.  v.  Texas  Short  Line  R.  Co.  99  Tex.  446, 
3  L.R.A.(N.S.)  836,  90  S.  W.  863,  holding  where  the  plaintiff  constructed  a  road 
to  a  certain  town  in  consideration  that  the  defendant  company  for  a  term  of 
years  furnish  for  a  term  of  years  a  certain  per  centage  of  its  tonnage  for  trans- 
portation over  the  plaintiff's  road  the  court  would  not  decree  that  the  defendant 
regularly  deliver  that  per  cent  of  its  tonnage  as  it  accrued. 
Payment  of  interest  as  condition  of  specmc  performance. 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W.  I.  R.  Co.  35 
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L.  R.  A.  107,  which  refuses  to  require  payment  of  interest 'not  provided  for  as 
condition  of  specific  performance  of  contract. 
Defeat  of   contract  by  conditions   subsequent. 

Approved  in  Pacific  States  Sav.  Loan  &  Bldg.  Co.  v.  Green,  59  C.  C.  A.  170, 
123  Fed.  46,  holding  contract,  fair  when  made,  not  defeated  by  conditions  subse- 
quent not  within  expectations  of  parties. 
•"Steam"  and  "electric"  roads. 

Cited  in  Kansas  City,  0.  B.  &  Electric  R.  Co.  v.  Railroad  Comrs.  73  Kan.  172, 
84  Pac.  755,  holding  a  line  of  railroad  so  constructed  as  to  be  only  operated  by 
electricity  is  when  so  operated  not  a  railroad  operated  by  steam  within  the  mean- 
ing of  an  act  although  the  charter  of  the  company  permits  the  use  of  steam  as 
motive  pow^r. 

26  L.  R.  A.  614,  SCHENECTADY  v.  UNION  COLLEGE,  144  N.  Y.  241,  63  N.  Y. 

S.  R.  104,  39  N.  E.  67. 
Agreement  by  contractor  to  keep  .pavement  in  repair. 

Approved  in  Barber  Asphalt  Paving  Co.  v.  Ullman,  137  Mo.  568,  38  S.  W.  458. 
holding  agreement  by  contractor  to  keep  pavement  in  repair  for  specified  term 
of  years  is  guaranty  that  work  shall  be  sound  and  durable;  Robertson  v.  Omaha, 
55  Neb.  728,  44  L.  R.  A.  538,  76  N.  W.  442,  holding  paving  contract  which  binds 
corporation  to  bear,  for  ten  years,  expense  of  repairs  due  to  imperfection  in  work 
does  not  include  ordinary  repairs. 

Cited  in  Williamsport  v.  Hughes,  10  Pa.  Dist.  R.  610,  holding  an  assessment 
for  street  paving  which  includes  the  cost  of  a  plant  for  making  repairs  from  time 
to  time  was  bad. 

Disapproved  in  Boyd  v.  Milwaukee,  92  Wis.  463,  66  N.  W.  603,  holding  inclusion 
in  contract  for  paving,  of  charge  for  repairs  for  series  of  years,  fatal  to  validity 
of  assessment. 
Assessment   of   public   street. 

Approved  in  Smith  v.  Buffalo,  159  N.  Y.  432,  54  N.  E.  62,  holding  public  street 
not  assessable  for  local  improvement. 

Cited  in  O'Leary  v.  Glens  Falls,  200  N.  Y.  221,  93  N.  E.  513,  21  Ann.  Cas.  633, 
holding  that  where  lot  is  situated  at  corner  of  two  streets  owner  is  liable  for 
expense  in  paving  street  in  front  and  is  not  liable  for  expense  of  paving  intersect- 
ing street. 
Title    of    abutter    to    street. 

Cited  in  Coatsworth  v.  Lehigh  Valley  R.  Co.  73  Misc.  647,  131  N.  Y.  Supp.  300; 
Re  New  York,  71  Misc.  484,  130  N.  Y.  Supp.  510, — to  the  point  that  owner  of  lot 
abutting  on  street  cannot  be  considered  owner  of  street  so  as  to  entitle  him  to 
consequential  damages  for  taking  of  fee  for  public  purpose. 

26  L.  R.  A.  616,  CHURCH  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  6  S.  D.  235,  60  N.  W. 

854. 
Declarations    of   agent   as    to   proper   route. 

Approved  in  Illinois  C.  R.  Co.  v.  Harper,  83  Miss.  563,  64  L.  R.  A.  286,  35 
So.  764,  holding,  where  ticket  does  not  specify  route,  declarations  of  agents  and 
conductor  admissible,  although  regulations  require  use  of  more  direct  route. 

Cited  in  note   (2  L.R.A. (N.S.)    Ill)   on  liability  of  carrier  for  misdirection  of 
passenger  by  employee. 
Right    of   carrier   to   make   reasonable   regulations  as    to   carriage. 

Cited  in  Kelly  v.  New  York  City  R.  Co.  119  App.  Div.  228,  104  N.  Y.  Supp. 
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561,  holding  a  regulation  of  a  street  railroad  company  requiring  passengers  mak- 
ing use  of  transfers  to  use  the  same  only  in  the  same  general  direction  of  the'r 
initial  route  was  not  in  conflict  with  a  statute  requiring  the  road  to  carry  passen- 
gers for  one  fare  between  two  points  on  a  continuous  trip. 

26  L.  R.  A.  620,  ALLEN  v.  LEAVENS,  26  Or.  164,  46  Am.  St.  Rep.  613,  37  Pac. 

488. 
Review  on  appeal. 

Cited  in  Miller  v.  Head  Camp,  45  Or.  193,  77  Pac.  83,  holding  on  appeal  the 
only  question  is  whether  the  findings  support  the  judgment,  there  being  no  bill 
of  exceptions. 

26  L.  R.  A.  623,  BROCK  v.  DWELLING  HOUSE  INS.  CO.  102  Mich.  583,  47 

Am.  St.  Rep.  562,  61  N.  W.  67. 
Demand  of  appraisal. 

Approved  in  National  Home  Bldg.  &  L.  Asso.-  v.  Dwelling  House  Ins.  Co.  106 
Mich.  240,  64  N.  W.  21,  holding  action  on  fire  insurance  policy  not  prematurely 
brought  although  appraisal  is  condition  precedent,  when  for  nine  months  none 
had  been  demanded. 

Cited  in  footnote  to  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R.  A.  555,  which 
holds  appraisal  of  loss  not  required  by  policy  unless  demand  made  by  insurer. 
Qualification  of  appraiser. 

Approved  in  Hickerson  v.  German- American  Ins.  Co.  90  Tenn.  203,  32  L.  R.  A. 
175,  33  S.  W.  1041,  holding  appraisers  in  insurance  case  must  be  free  from  bias 
in  favor  of  either  party;  Hall  v.  Western  Assur.  Co.  133  Ala.  640,  32  So.  257, 
holding  clause  in  policy  providing  for  arbitration  before  disinterested  parties. 
no  defense  to  action  where  one  of  appraisers  was  known  not  to  be  "disinterested" 
by  party  choosing  him. 

Cited  in  Insurance  Co.  of  N.  A.  v.  Hegewald,  161  Ind.  640,  66  N.  E.  902,  holding 
appraiser  to  be  disinterested  must  not  only  be  without  pecuniary  interest,  but 
not  biased  or  prejudiced ;  Young  v.  .-Etna  Ins.  Co.  101  Me.  298,  64  Atl.  584,  hold- 
ing the  unexplained  refusal  by  the  referee  named  by  the  insurer  to  agree  to  any 
man  in  the  vicinity  of  the  property  as  a  third  referee  in  such  evidence  want  cl" 
disinterestedness  as  to  disqualify  him  from  acting  as  a  referee;  Fowble  v.  Phoenix 
Ins.  Co.  106  Mo.  App.  531,  81  S.  W.  485,  on  the  conduct  required  of  arbitrators 
in  the  selection  of  a  third  one  to  act  in  arbitrating  the  amount  of  the  loss. 
Selection  of  umpire  from  other  locality. 

Cited  in  footnote  to  Hickerson  v.  German-American  Ins.  Co.  32  L.  R.  A.  172, 
which   denies    appraiser's    right   to   demand   selection    of   umpire    not   living   in 
vicinity. 
failure   or  waiver   of  arbitration. 

Approved  in  Grosvenor  v.  Flint,  20  R.  I.  24,  37  Atl.  304,  holding  refusal  to 
agree  to  third  man  constitutes  failure  of  arbitration,  authorizing  court  of  equity 
to  do  whatever  arbitrators  could  have  done;  Harrison  v.  Hartford  F.  Ins.  Co. 
112  Iowa,  81,  83  N.  W.  820,  holding  insurance  company  precluded  from  insisting 
on  arbitration  as  condition  precedent  to  suit,  by  failure  to  furnish  arbitrators 
who  would  proceed  with  reasonable  promptness;  Vernon  Ins.  &  T.  Co.  v.  Maitlen, 
158  Ind.  402,  63  N.  E.  755,  holding  inability  of  disagreeing  appraisers  to  decide 
upon  umpire  does  not  waive  condition,  precedent  to  right  of  action  that  ap- 
praisal be  made. 

Cited   in  Jerrils  v.  German  American  Ins.  Co.   82  Kan.  324,  28  L.R.A.  (N.S.) 
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107,  108  Pac.  114;  Bernhard  v.  Rochester  German  Ins.  Co.  79  Conn.  395;  tio  Atl. 
134,  8  Ann.  Cas.  298, — holding  although  a  policy  provides  for  a  submission  to 
arbitration  of  the  amount  of  loss,  the  insured  may  sue  though  no  award  made 
where  the  appraisers  without  fault  disagreed  and  the  insurer  refuse  to  any  offers 
of  compromise  made  by  the  insured;  Continental  Ins.  Co.  v.  Vallandingham,  116 
Ky.  362,  105  Am.  St.  Rep.  218,  76  S.  W.  22,  holding  an  insurer  waives  a  condi- 
tion in  a  policy  of  insurance  for  a  submission  to  arbitration  where  it  selects  as 
an  appraiser  one  who  is  knowingly  partisan  to  its  interests  and  refuses  to  ap- 
point another;  Shawnee  F.  Ins.  Co.  v.  Pontfield,  110  Md.  365,  132  Am.  St.  Rep. 
449,  72  Atl.  835,  holding  the  failure  of  the  appraisers  to  agree  on  an  umpire 
within  a  reasonable  time  will  give  the  insured  the  right  to  maintain  a  suit  al- 
though the  appraisement  has  not  'been  abandoned  by  the  insurer;  O'Rourke  v. 
German  Ins.  Co.  96  Minn.  160,  104  N.  W.  900,  holding  the  refusal  of  the  referee 
appointed  by  the  insurer  to  agree  with  other  referee  in  the  selection  of  a  third 
referee  and  to  continue  further  to  act  as  a  referee  amounts  to  a  waiver  by  the  in- 
surer of  the  submission  to  arbitration;  Providence  Washington  Ins.  Co.  v.  Wolf, 
168  Ind.  699,  120  Am.  St.  Rep.  395;  80  N.  E.  26,  on  when  insured  relieved  from 
an  obligation  provided  by  the  policy  to  arbitrate;  Kaufman  v.  Liggett,  209  Pa. 
101,  67  L.R.A.  358,  103  Am.  St.  Rep.  988,  58  Atl.  129,  holding  where  the  arbi- 
trators fail  to  agree  on  the  rental  to  be  charged  on  the  renewal  of  the  lease 
equity  may  fix  the  amount  of  the  rent  for  the  new  term. 

Cited  in  footnote  to  Chapman  v.  Rockford  Ins.  Co.  28  L.  R,  A.  405,  which  holds 
right  to  arbitration  waived  by  appraiser  rejecting  umpire  from  locality  of  loss. 

Cited  in  notes  (4  L.R.A. (N.S.)  291)  on  effect  of  failure  of  arbitration  under 
provision  of  insurance  policy;  (15  L.R.A. (N.S.)  1077)  on  arbitration  as  condi- 
tion precedent  to  action  on  insurance  policy. 

26  L.  R.  A.  627,  LE  CLEAR  v.  PERKINS,  103  Mich.  131,  61  N.  W.  357. 
Malice  and  want  of  probable  cause. 

Approved  in  Liquid  Carbonic  Acid  Mfg.  Co.  v.  Convert,  82  111.  App.  45,  holding 
that  in  action  for  malicious  prosecution  both  malice  and  want  of  probable  cause 
must  exist;  Mitchell  v.  Silver  Lake  Lodge,  29  Or.  301,  45  Pac.  798,  holding,  in 
action  for  wrongful  attachment  of  property,  malice  must  be  alleged  and  proved. 

Cited  in  Marlatte  v.  Weickgenant,  147  Mich.  269,  110  N.  W.  1061,  on  a  want 
of  probable  cause  as  not  being  inferrable  from  malice  alone. 

Cited  in  note   (16  Eng.  Rul.  Cas.  756)   on  burden  of  proving  malice  and  want 
of  probable  cause. 
Advice    of    counsel* 

Approved  in  Poupard  v.  Dumas,  105  Mich.  328,  63  N.  W.  301,  and  Fletcher 
v.  Chicago  &  N.  W.  R.  Co.  109  Mich.  366,  67  N.  W.  330,  holding  one  who  acts 
in  good  faith  on  advice  of  counsel  after  fairly  stating  the  facts  to  him  not  liable 
to  action  for  malicious  prosecution;  Wiesinger  v.  First  Nat.  Bank,  106  Mich. 
294,  64  N.  W.  59,  holding  advice  of  counsel  establishes  probable  cause  in  action 
for  malicious  prosecution  of  attachment;  Pawlowski  v.  Jenks,  115  Mich.  276, 
73  N.  W.  238,  holding  advice  of  counsel  based  on  all  the  facts  establishes  prob- 
able cause  for  civil  suit  in  action  for  malicious  prosecution  of  such  suit;  Con- 
nelly v.  White,  122  Iowa,  395,  98  N.  W.  144,  holding  advice  of  attorney  no  de- 
fense to  suit  for  malicious  prosecution,  where  party  acted  in  bad  faith. 

Cited  in  Adkin  v.  Pillen,  136  Mich.  685,  100  N.  W.  176,  on  it  being  a  com- 
plete defense  to  an  action  of  malicious  prosecution  that  the  defendant  submitted 
all  the  fact  to  his  counsel  and  bona  fide  acted  upon  them. 

Cited  in  footnote  to  Cooper  v.  Flemming,  68  L.R.A.  849,  which  holds   prose- 
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cuting  witness  protected  against  action  for  malicious  prosecution  by  advice  or 
public  prosecutor  based  on  full  and  fair  disclosure  of  facts  that  a  statutory 
offense  has  been  committed. 

Cited  in  note    (18  L.R.A.  ( X.S. )    51,   54)    on  advice   of  counsel  as   defense   to 
action  for  malicous  prosecution. 
Malicious  prosecution  of  civil  suit. 

Cited  in  footnotes  to  Doctor  v.  Riedel,  37  L.  R.  A.  580,  which  holds  maliciously 
entering  judgment  against  solvent  person  at  10  o'clock  at  night,  and  breaking 
into  store  under  execution  immediately  issued,  not  actionable;  McCormick  Har- 
vesting Mach.  Co.  v.  Willan,  56  L.  R.  A.  338,  which  authorizes  suit  for  malicious 
prosecution  of  civil  action  without  restraint  of  person  or  seizure  of  property : 
Abbott  v.  Thorne,  65  L.R.A.  826,  which  denies  right  of  action  for  malicious 
prosecution  of  civil  action  in  which  there  was  no  arrest  or  attachment  of 
property  and  no  special  injuries  inflicted. 

Cited  in  note  (93  Am.  St.  Rep.  461,  472)  on  liability  for  malicious  prosecution 
of  civil  action. 
When   probable   cause   is   question   of   law. 

Approved  in  Kompass  v.  Light,  122  Mich.  93,  80  N.  W.  108,  holding  that  wheie 
facts  are  undisputed  probable  cause  is  question  of  law  for  court. 
Defenses  to  malicious  prosecution. 

Cited  hi  Birdsall  v.  Smith,  158  Mich.  394,  122  N.  W.  626,  holding  in  an 
action  for  malicious  prosecution,  pleas  of  the  general  issue  without  notice  of  the 
defenses  will  support  proof  contravening  want  of  probable  cause. 

26  L.  R.  A.  632,  SHEEHAN  v.  FLYNN,  59  Minn.  436,  61  N.  W.  462. 
Drainage    of    surface    -water. 

Approved  in  Gilfillan  v.  Schmidt,  64  Minn.  36,  31  L.  R.  A.  550,  58  Am.  St. 
Rep.  515,  66  N.  W.  126,  holding  landowner  may,  in  the  interests  of  good  hus- 
bandry, aid  natural  drainage  of  surface  waters  so  long  as  he  inflicts  no  unneces- 
sary injury  on  others;  Jungblum  v.  Minneapolis,  N.  U.  &  S.  W.  R.  Co.  70  Minn. 
157,  72  N.  W.  971,  holding  railroad  company  which  failed  to  construct  culvert, 
but  unreasonably  and  unnecessarily  drained  surface  water  on  land  of  adjacent 
owner,  liable  therefor;  Burnett  v.  Great  Northern  R.  Co.  76  Minn.  464,  79  X.  ^'. 
523,  and  Oftelie  v.  Hammond,  78  Minn.  278,  80  N.  W.  1123,  holding  right  to  dis- 
charge surface  water  on  land  ot  another  limited  by  requirement  that  act  be 
necessary  and  reasonable;  Garland  v.  Auin,  103  Tenn.  559,  48  L.  R.  A.  863.  foot- 
note p.  862,  76  Am.  St.  Rep.  699,  53  S.  W.  940,  holding  owner  of  city  lot  has  no 
ri^ht  to  fill  in  or  raise  surface  so  as  to  prevent  natural  flow  upon  it  of  surface 
water  from  higher  ground. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  20  Okla.  113,  22  L.R.A.(X.S.) 
808,  93  Pac.  755,  holding  that  surface  water  in  well  defined  channel  cannot  be 
obstructed  to  injury  of  dominant  proprietor;  Howard  v.  Illinois  C.  R.  Co.  114 
Minn.  193,  130  N.  W.  946.  holding  that  landowner  who  collects  and  conveys  sur- 
face water  over  his  own  laud  must  use  all  reasonable  means  to  avoid  injury  to 
land  of  others;  Fraught  v.  Bukosky,  116  Minn.  212,  133  X.  W.  564,  holding  that 
where  meadow  is  natural  receptacle  for  surface  waters  person  making  ditches 
on  his  own  land  is  not  liable  for  overflow  of  such  meadow;  Hume  v.  Des  Moines. 
146  Iowa,  630,  29  L.R.A.(X.S.)  130,  125  X.  W.  846,  Ann.  Cas.  1912  B,  904, 
holding  that  city  which,  in  bringing  street  to  grade  negligently  obstructs  en- 
trance to  drains  carrying  surface  water,  without  notice  to  owner  of  abutting 
property  will  be  liable  for  injuries  docc  by  backing  water:  Philips  v.  Taylor, 
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93  Minn.  30,  100  N.  W.  649,  holding  that  the  defendant  was  not  liable  for  the 
discharge  of  rainwater  upon  the  lands  of  the  plaintilf  from  a  gutter  or  culvert 
upon  the  former's  land;  Aldritt  v.  Fleischauer,  74  Neb.  71,  70  L.R.A.  305,  103 
N.  W.  1084,  holding  that  a  land  owner  has  a  right  to  drain  water  from  his 
lands  which  gather  in  small  depressions,  into  artificial  drains  upon  his  land 
and  then  through  natural  drains  to  adjoining  lands  and  into  such  lands,  accord- 
ing to  the  natural  drainage,  if  reasonably  done;  Todd  v.  York  County,  72 
Neb.  220,  66  L.R.A.  568,  100  N.  W.  299,  holding  same,  but  for  any  negligence  in 
draining  his  land,  the  owner  is  responsible  and  accountable  to  those  injured; 
Shaw  v.  Ward,  131  Wis.  656,  111  N.  W.  671,  11  Ann.  Cas.  1139,  holding  that  the 
mere  change  in  the  surface  of  one's  land  where  reasonably  necessary  to  drain 
the  surface  water  therefrom  is  not  an  accumulation  of  water  so  as  to  be  action- 
able though  cast  upon  the  neighboring  land  by  means  of  a  ditch ;  Werner  v. 
Popp,  94  Minn.  120,  102  N.  W.  366,  3  Ann.  Cas.  845,  holding  that  the  land 
owner  may  dispose  of  surface  waters  in  such  manner  as  he  pleases  provided  he 
does  not,  injure  his  neighbor  to  an  unreasonable  or  unnecessary  extent ;  Ginter 
v.  St.  Mark's  Church,  95  Minn.  22,  69  L.R.A.  625,  111  Am.  St.  Rep.  438,  103  N. 
W.  738,  holding  that  owners  of  improved  city  property  are  required  to  connect 
the  gutters  and  spouts  upon  their  buildings  with  the  sewers  or  drains  if  it 
can  reasonably  be  done,  and  not  to  permit  it  to  be  discharged  upon  adjoining 
property. 

Cited  in  footnotes  to  Gilfillan  v.  Schmidt,  31  L.  R.  A.  547,  which  sustains 
power  to  deepen  natural  line  of  drainage  of  marsh  fed  entirely  by  surface  water; 
Brandenberg  v.  Zeigler,  55  L.  R.  A.  414,  which  denies  owner's  right  to  drain 
surface  water  from  pond  on  neighbor's  land  by  cutting  through  natural  rim  of 
basin;  Franklin  v.  Durgee,  58  L.  R.  A.  112,  which  denies  right  to  fill  depressions 
in  land,  casting  surface  water  back  on'  highway  to  its  injury;  Todd  v.  York 
County,  66  L.R.A.  561,  which  holds  that  owner's  right  to  discharge  surface  water 
from  premises  does  not  permit  him  to  collect  it  in  volume  and  by  means  of  arti- 
ficial channel  discharge  it  on  another's  land  contrary  to  natural  course  of  drain- 
age; Baldwin  v.  Ohio  Township,  67  L.R.A.  642,  which  sustains  right  of  one 
through  whose  lands  natural  water  course  flows  to  accumulate  surface  waters  in 
such  stream  as  against  lower  riparian  owner;  Ginter  v.  St.  Mark's  Church,  69 
L.R.A.  621,  which  holds  owners  of  improved  property  adjacent  to  sewer  required 
to  connect  gutters  and  spouts  on  buildings  therewith  as  against  owners  of  prem- 
ises adjoining  alley  on  which  water  otherwise  falls. 

Cited  in  notes  (22  L.R.A.  (N.S.)  795,  798)  on  right  of  owner  of  lower  as 
against  upper  landowner  to  obstruct  surface  water  in  natural  channel;  (85  Am. 
St.  Rep.  729,  735)  on  right  of  land  owner  to  accelerate  or  diminish  flow  of 
water  to  or  from  lands  of  another. 

Distinguished  in  Krupke  v.  Stockard,  103  Minn.  352,  115  N.  W.  175,  holding 
that  all  ponds,  sloughs  or  lakes  which  are  fed  and  maintained  by  surface  waters 
do  not  become  subject  to  drainage,  except  where  they  are  merely  temporary  in 
character;  State  ex  rel.  Wickstrom  v.  Isanti  County,  98  Minn.  94,  107  N.  W.  730, 
recognizing  right  of  parties  substantially  injured  by  the  establishment  of  a 
public  ditch  to  maintain  certiorari  to  review  order  of  county  commissioner  to 
establish  such  ditch;  Erhard  v.  Wagner,  104  Minn.  261,  116  N.  W.  577,  holding 
that  the  doctrine  of  Sheehan  v.  Flynn,  should  not  be  extended  so  as  to  allow 
the  drainage  of  wet,  marshy  lands  by  deepening  the  natural  outlet;  Davis  v. 
Fry,  14  Okla.  350,  69  L.R.A.  464,  78  Pac.  180,  2  Ann.  Cas.  193,  holding  that 
where  waters  gathered  in  a  depression  on  land,  from  which  they  could  not 
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escape  except  by  evaporation  or  percolation,  they  lose  their  character  as  surface 
waters  and  cannot  be  drained  to  the  damage  of  other  land. 

—  Modification    of    common-law    rule. 

Cited  in  Erickson  v.  Crookston  Waterworks  Power  &  L.  Co.  100  Minn.  486, 
8  L.R.A. (N.S.)  1253,  111  N.  W.  391,  10  Ann.  Cas.  843,  on  the  modification  of  the 
common-law  rule  in  regard  to  surface  waters;  Du  Breuille  v.  Ripley,  106  Minn. 
514,  119  N.  W.  244,  on  the  right  of  landowner  to  maintain  dam  or  dyke  to  pre 
vent  surface  waters  from  coming  onto  his  land. 

—  Diversion   from  natural  course  of  drainage. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Johnson,  25  Okla.  762,  27  L.R.A. (N.S.) 
880,  107  Pac.  662,  holding  railroad  company  liable  if  it  so  constructs  its 
road  bed  as  to  divert  surface  water  from  natural  course  into  ditches,  thereby 
flooding  land  of  another;  Lieberknecht  v.  Great  Northern  R.  Co.  114  Minn.  56, 
129  N.  W.  1047,  upholding  verdict  against  railroad  in  action  for  damages  for 
overflow  of  land  caused  by  alleged  negligence  of  railroad;  Nye  v.  Kahlow,  98 
Minn.  84,  107  N.  W.  733,  holding  that  one  who  digs  a  ditch  across  a  high  strip 
of  land,  and  thereby  diverts  surface  waters  from  its  natural  course  of  drain- 
age, is  liable  to  the  adjoining  land  owner  who  is  damaged  thereby;  Block  v. 
Great  Northern  R.  Co.  101  Minn.  185,  112  N.  W.  66,  holding  that  where  the  rail- 
road had  diverted  surface  water  from  its  natural  channel,  it  was  a  question  of 
fact  whether  a  new  permanent  outlet  should  have  been  provided. 

26  L.  R.  A.  638,  GRIMES  v.  EDDY,   126  Mo.   168,  47  Am.  St.  Rep.  653,  28  S. 

W.  756. 
Judicial   notice. 

Approved  in  State  v.  Main,  69  Conn.  135,  36  L.  R.  A.  627,  61  Am.  St.  Rep.  30, 
37  Atl.  80,  holding  court  will  take  judicial  notice  of  existence  of  disease  of  peach 
trees  called  "yellows." 

Cited  in  State  v.  Asbell,  74  Kan.  400,  121  Am.  St.  Rep.  345,  86  Pac.  457,  on 
the  courts  as  taking  judicial  notice  of  the  prevelance  of  southern  tick  among 
cattle  in  a  particular  district;  Hobbs  v.  St.  Louis,  M.  &  S.  R.  Co.  113  Mo.  App. 
133,  87  S.  W.  525,  on  courts  as  taking  judicial  notice  of  whatever  is  generally 
known  within  the  limits  of  their  jurisdiction. 

Cited  in  note   (124  Am.  St.  Rep.  42)   on  facts  which  courts  will  take  judicial 
notice. 
Importation    or    through    transportation    of    cattle. 

Approved  in  Reid  v.  People,  29  Colo.  343,  93  Am.  St.  Rep.  69,  68  Pac.  228, 
holding  statute  forbidding  importation  of  cattle  into  state  from  specified  territory, 
unless  held  at  intermediate  point  for  ninety  days,  or  unless  bill  of  health  pro- 
cured not  unconstitutional;  Selvege  v.  St.  Louis  &  S.  F.  R.  Co.  135  Mo.  170,  36 
S.  W.  652,  holding  state  statute  forbidding  shipment  through  state  of  diseased 
cattle  unconstitutional  as  attempt  to  regulate  interstate  commerce. 

Cited  in  footnote  to  State  v.  Rasmussen,  52  L.  R.  A.  78,  which  sustains  statute 
establishing  quarantine  for  sheep  brought  from  infected  district  in  other  state. 

Cited  in  notes    (26  L.R.A. (N.S.)    279)    on  legislation  for  protection  of  health 
of  live  stock   as   interference   with   interstate   commerce;    (47   L.  ed.   U.   S.   108, 
109)    on  constitutionality  of  state  legislation  regulating  the  importation  of  in- 
fected animals. 
Owners  right  to  place  diseased  cattle  in  own  pasture. 

Cited  in  footnote  to  Clarendon  Land,  Invest.  &  Agency  Co.  v.  McClelland  Bros. 
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31   L.  R.  A.  669,  which  sustains  owner's  right  to  place  diseased  cattle  in  own 

pasture. 

Exercise    of    police    power. 

Cited  in  footnotes  to  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which  sus- 
tains validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood; 
Sifers  v.  Johnson,  54  L.  R.  A.  785.  which  sustains  statute  against  grazing  sheep 
within  2  miles  of  inhabited  dwelling;  Pierce  v.  Dillingham,  62  L.R.A.  888,  which 
holds  invalid  rules  of  state  board  of  livestock  commissioners  for  applying 
tuberculine  test  to  cattle  brought  into  state  for  dairy  or  breeding  purposes. 

Cited  in  notes    (38  L.R.A.  335)    on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;    (47  Am.  St.  Rep.  539,  549)   on  quarantine 
and  health  laws  and  regulations;    (97  Am.  St.  Rep.  246)   on  state  quarantine  of 
animals. 
Separation  of  constitutional   from  unconstitutional  part  of  statute. 

Approved  in  Scott  v.  Flowers,  61  Neb.  623.  85  N.  W.  857,  holding,  where  there 
is  conflict  between  legislative  act  and  state  Constitution,  statute  must  yield  to 
extent  of  repugnancy. 

Cited  in  State  v.  Heger,  194  Mo.  717,  93  S.  W.  252,  on  how  the  validity  of 
certain  sections  of  a  statute  affect  the  validity  of  the  remainder. 
Validity  of  ordinance. 

Approved  in  Morgan  v.  State,  64  Neb.  370,  90  N.  W.   108,  holding  provision 
in  ordinance  imposing  occupation  tax  on  business  of  keeping  billiard  room  may  be 
stricken  out  without  affecting  regulative  provisions  of  ordinance. 
Conductor    as    coservant    of    other    railway    employees. 

Cited  in  note  (46  L.  R.  A.  361)  as  to  when  conductor  is  deemed  to  be  coservant 
of  other  railway  employees. 
Liability  of  carrier  of  diseased  cattle. 

Cited  in  Wilson  v.  Missouri,  K.  &  T.  R.  Co.  129  Mo.  App.  664,  108  S.  W.  590, 
holding  a  carrier  not  liable  because  it  negligently  permitted  cattle  infected  with 
Texas  fever  to  escape  to  a  highway  leading  to  a  pasture  owned  by  plaintiff  and 
for  that  reason  was  shut  off  from  use  by  plaintiff's  patrons  it  being  unlawfully 
placed  under  quarantine  and  being  the  only  way  to  reach  the  plaintiff's  pasture. 

Cited   in   note    (63   Am.   St.   Rep.   560)    on   respective   duties   of   carriers   and 
shippers  of  livestock. 
Mutters  of  common  knowledge. 

Cited  in  Dorr  Cattle  Co.  v.  Chicago  G.  W.  R.  Co.  128  Iowa,  364,  103  N.  W. 
3003,  holding  a  trial  court  properly  charged  that  a  railroad  was  chargeable  with 
notice  that  Texas  fever  was  infectious  or  contagious. 

26  L.  R.  A.   646,  PEOPLE   ex  rel.   BENTLEY  v.  McCLEES.   20   Colo.   403,   38 

Pac.  468. 
Original    Jurisdiction    of    supreme    court. 

Approved  in  Whipple  v.  Stevenson,  25  Colo.  451,  55  Pac.  188,  holding  original 
jurisdiction  of  supreme  court  limited  to  cases  in  which  writs  contemplated  by 
Constitution  may  issue;  People  ex  rel.  Kocourek  v.  Chicago,  193  111.  519,  58  L. 
R.  A.  850.  62  N.  E.  179,  holding  original  jurisdiction  in  mandamus  vests  in  su- 
preme court  only  in  cases  which  directly  involve  interests  of  state  at  large,  or 
in  cases  of  local  public  interests  or  private  rights  when  necessary  to  prevent 
failure  of  justice. 

Cited  in  Homesteaders  v.  McCombs.  24  Okla.  208,  38  L.R.A.(N.S-)  1006,  103 
Pac.  693,  20  Ann.  Cas.  181,  holding  that  supreme  court  has  no  jurisdiction  to 
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issue  writ  of  mandamus  to  compel  issuance  of  permit  to  foreign  insurance  com- 
pany to  do  business  in  state;  People  ex  rel.  Foley  v.  Montez,  48  Colo.  452,  110 
Pac.  639  (dissenting  opinion),  on  grounds  upon  which  supreme  court  will  exer- 
cise original  jurisdiction;  Whipple  v.  Stevenson,  25  Colo.  451,  55  Pac.  188,  hold- 
ing the  supreme  court  had  no  original  jurisdiction  to  determine  which  of  two 
rival  factions  of  a  political  party  were  entitled  to  the  name  and  emblem  of  the 
party. 

Cited  in  note   (58  L.  R.  A.  863,  866)   on  original  jurisdiction  of  court  of  last 
resort  in  mandamus  case. 
Injunction   to   determine   title   to   office. 

Approved  in  People  ex  rel.  Hinckley  v.  District  Court,  29  Colo.  282,  93  Am.  St. 
Rep.  61,  68  Pac.  224,  holding  title  to  public  office  cannot  be  determined  by  in- 
junction. 

Cited  in  People  ex  rel.  Hinckley  v.  District  Ct.  29  Colo.  282,  93  Am.  St.  Rep. 
61,  68  Pac.  224,  holding  injunction  would  not  lie  at  the  request  of  a  person 
claiming  to  be  a  member  of  a  board  of  county  supervisors  to  restrain  the  board 
from  seating  a  rival  claimant;  Lawson  v.  Hays,  39  Colo.  255,  89  Pac.  968,  hold- 
ing an  injunction  would  not  lie  to  restrain  certain  persons  from  acting  as  mem- 
bers of  a  board  of  county  commissioners  at  the  instance  of  other  members  of  the 
board  on  the  ground  that  the  county  was  not  entitled  to  that  many  members  on 
the  board. 

26  L.  R.  A.  651,  LUNDY  v.  DELMAS,  104  Cal.  655,  38  Pac. '445. 
Incorporated   institutions  belonging;   to   state. 

Cited  in  note  (29  L.  R.  A.  385)   on  nature  of  incorporated  institutions  belong 
ing  to  state. 
Personal  liability  of  corporate  officers. 

.Cited  in  notes    (39  L.R.A. (N.S.)    902)   on  personal  liability  of  officer  for  per- 
sonal  injuries  from   torts   in  connection  with  the  business  of   corporation;    (48 
Am.  St.  Rep.  924)   on  personal  liability  of  corporate  officers  to  third  persons  for 
negligence  of  corporation. 
What   are   public   offices. 

Cited  in  note   (63  Am.  St.  Rep.  190)   on  what  are  public  offices. 

26  L.  R.  A.  653,  ALBANY  v.  SIKES,  94  Ga.  30,  47  Am.  St.  Rep.  132,  20  S.  E. 

257. 
Diversion    of    surface    water. 

Approved  in  Frisbie  v.  Cowen,  18  App.  D.  C.  391,  holding  railroad  company 
accumulating  surface  water  in  ditches  along  tracks  and  turning  it  by  outlets  on 
lower  lands  liable  for  damage  produced;  Farkas  v.  Towns,  103  Ga.  153,  98  Am. 
St.  Rep.  88,  29  S.  E.  700,  holding  owner  of  land  who  fills  up  natural  depression, 
so  that  surface  water  remains  upon  adjoining  land  to  its  injury,  liable  in  dam- 
ages; Jordan  v.  Benwood,  42  W.  Va,  316,  36  L.  R.  A.  520,  57  Am.  St.  Rep.  859, 
26  S.  E.  266,  holding  city  not  liable  because  change  of  grade  of  street  casts  sur- 
face water  on  lot  or  prevents  its  flowing  off. 

Cited  in  Hume  v.  Des  Moines,  146  Iowa,  634,  29  L.R.A.  (N.S.)  131,  125  X.  W. 
846,  Ann.  Cas.  1912  B,  904,  holding  city  liable  t«  owner  of  abutting  property 
caused  by  obstructing  drains  by  grading  street  where  it  gives  him  no  notice  or 
opportunity  to  bring  his  property  to  grade;  Chicago.  R.  I.  &  P.  R.  Go.  v.  Groves, 
20  Okla.  Ill,  22  L.R.A.(N.S.)  807,  93  Pac.  755,  on  the  right  of  the  dominant 
estate  to  cast  surface  waters  on  the  servient  estate. 
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Cited  in  footnotes  to  Gilfillan  v.  Schmidt,  31  L.  R.  A.  547,  which  sustains 
power  to  deepen  natural  line  of  drainage  of  marsh  fed  entirely  by  surface  water; 
Churchill  v.  Beethe,  35  L.  R.  A.  442,  which  sustains  right  of  county  to  divert 
surface  water  in  exercise  of  right  of  eminent  domain;  Jordan  v.  Benwood,  36 
L.  R.  A.  519,  which  denies  liability  of  city  for  change  of  street  grade,  preventing 
flow  of  surface  water  from  lot;  Carland  v.  Aurin,  48  L.  R.  A.  862,  which  denies 
right  of  city  lot  owner  to  prevent  natural  flow  of  surface  water  from  higher 
ground  by  raising  surface  of  his  lot;  Franklin  v.  Durgee,  58  L.  R.  A.  112,  which 
denies  right  to  fill  depressions  in  land,  casting  surface  water  back  on  highway 
to  its  injury;  Brandenberg  v.  Zeigler,  55  L.  R.  A.  414,  which  denies  owner's 
right  to  drain  surface  water  from  pond  on  neighbor's  land  by  cutting  through 
natural  rim  of  basin;  McAskill  v.  Hancock,  55  L.  R.  A.  738,  which  holds  town- 
ship liable  for  causing  surface  water  to  overflow  private  property;  Todd  v. 
York  County,  66  L.R.A.  561,  which  holds  that  owner's  right  to  discharge  sur- 
face water  from  premises  does  not  permit  him  to  collect  it  in  volume  and  by 
means  of  artificial  channel  discharge  it  on  another's  land  contrary  to  natural 
course  of  drainage;  Baldwin  v.  Ohio  Township,  67  L.R.A.  642,  which  sustains 
right  of  one  through  whose  lands  natural  water  course  flows  to  accumulate 
surface  waters  in  such  stream  as  against  lower  riparian  owner;  Ginter  v.  St. 
Mark's  Church,  69  L.R.A.  621,  which  hold  owners  of  improved  property  adjacent 
to  sewer  required  to  connect  gutters  and  spouts  on  buildings  therewith  as  against 
owners  of  premises  adjoining  alley  on  which  water  otherwise  falls. 

Cited  in  note   (85  Am.  St.  Rep.  727,  731)   on  right  of  land  owner  to  accelerate 
or  diminish  flow  of  water  to  or  from  lands  of  another. 
Private   property   damaged    for   public    use. 

Approved  in  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  676,  47  L.  R.  A.  758, 
34  S.  E.  852,  holding  noise,  smoke,  and  cinders  from  operation  of  railway  do 
not  "damage"  adjoining  lot  owner  within  meaning  of  constitutional  provision 
that  private  property  shall  not  be  damaged  for  public  use  without  compensation. 

Cited  in  notes  (85  Am.  St.  Rep.  302)  on  flowage  or  overflow  as  element  of  dam- 
ages  allowable    in    eminent   domain   proceedings;     (109    Am.   St.   Rep.   916)    on 
what  constitutes  "damage"  to  property  within  provision  that  property  shall  not 
be  taken  or  damaged  for  public  use  without  compensation. 
Remittitnr  as   condition   of   refusing   neve   trial. 

Approved  in  Central  R.  Co.  v.  Perkerson,  112  Ga.  932,  53  L.  R.  A.  214,  foot- 
note p.  210,  38  S.  E.  365,  holding  court  without  power  to  order  portion  of  ver- 
dict stricken  off  as  condition  of  refusing  new  trial,  unless  excess  can  be  ac- 
curately ascertained. 

Cited  in  footnote  to  Heimlich  v.  Tabor,  68  L.R.A.  669,  which  sustains  practice 
of  naming  sum  fbr  which  judgment  may  be  rendered  at  option  of  one  of  the 
parties  where  verdict  is  excessive. 

Cited  in  note  (39  L.R.A.  (N.S.)  1075,  1076)  on  power  of  trial  court  to  cure 
excessive  verdict  by  requiring  or  permitting  reduction. 

26  L.  R.  A.  655,  GILL  v.  STATE,  39  W.  Va.  479,  45  Am.  St.  Rep.  928,  20  S.  E.  568. 
Enforcing1     judgment     for     costs     against     wife's     separate     estate. 

Cited  in  Thorn  v.  Sprouse,  39  W.  Va.  719,  20  S.  E.  676   (dissenting  opinion), 
majority  holding  judgment   for   costs   recovered   in   ejectment  suit  against   hus- 
band and  wife  not  enforceable  against  separate  estate  of  latter. 
Enforcement  of  fine  by  execution. 

Cited  in  Cleaver  v.  Jenkins,   84  Neb.  570,   121   N.  W.  992,  holding  execution 
leviable  for  fines  imposed  by  police  judge  for  violation  of  city  ordinance. 
L.R.A.  Au.  Vol.  IV.— 8. 
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Husband's    liability    for    wife's    antenuptial    debts. 

Approved  in  Kies  v.  Young,  64  Ark.  388,  62  Am.  St.  Rep.  198,  42  S.  W.  669, 
holding  married  woman's  emancipating  act  does  not  relieve  husband  from  com- 
mon-law liability  for  antenuptial  debts  of  wife. 
Liability  for  wife's  torts. 

Cited  in  Kellar  v.  James,  63  W.  Va.  142,  14  L.R.A. (N.S.)  1009,  59  S.  E.  939. 
holding  married  women's  act  does  not*  relieve  husband  from  common-law  lia- 
bility for  wife's  torts  but  that  it  was  misjoinder  to  sue  both  for  slanders 
uttered  by  them  independently. 

Cited  in  note   (131  Am.  St.  Rep.  155,  157)   on  liability  of  married  women  for 

torts. 

i 

26  L.  R.  A.   659,  PEOPLE  ex  rel.  HART  v.  MARIN   COUNTY,    103   Cal.  223, 

37  Pac.  203. 
Vacating  highway. 

Cited  in  footnotes  to  Chicago  v.  Burcky,  29  L.  R.  A.  568,  which  holds  abutter 
entitled  to  recover  for  vacating  part  of  street  and  erecting  viaduct  across  rail- 
road tracks;  Dantzer  v.  Indianapolis  Union  R.  Co.  34  L.  R.  A.  769,  which  denies 
recovery  for  vacation  of  part  of  street  ,at  some  distance  from  property. 

Cited  in  notes    (26  L.R.A.  821)    on  discontinuance  or  vacation  of  highway  by 
acts  of  public  authorities;    (67  L.R.A.  257)    on  municipal  liability  for  interfer- 
ence with  abutter's  rights  in  streets;   (36  L.R.A. (N.S.)   1115)  on  right  of  abutter 
to  compensation  for  vacation  of  highway. 
Intent   to   dedicate  highway   or   public    place. 

Approved  in  Sussman  v.  San  Luis  Obispo  County,  126  Cal.  540,  59  Pac.  24, 
holding  opening  road,  constructing  bridge,  and  filing  map  show  intent  on  part 
of  improvement  company  to  dedicate  highway. 

Cited  in  Helm  v.  McClure,  107  Cal.  204,  40  Pac.  437,  holding  fifteen  years  un- 
prevented  use  of  village  roadway  by  numerous  persons  showed  intention  to  dedi- 
cate and  acceptance;  Northport  Wesleyan  Grove  Campmeeting  Asso.  v.  Andrews, 
104  Me.  348,  20  L.R.A.(N.S.)  978,  71  Atl.  1027,  holding  leaving  an  open  space 
for  park  purposes,  in  a  plot  laid  out  into  lots  for  sale,  shows  an  intent  to  dedi- 
cate. 
Width  dedicated. 

Cited  in  Cordano  v.  Wright,  159  Cal.  621,  115  Pac.  227,  Ann.  Cas.  1912  C, 
1044,  holding  that  if  right  of  public  in  street  is  one  derived  from  user  alone, 
right  is  no  broader  than  use  at  common  law;  Southern  P.  Co.  v.  Pomona,  144 
Cal.  345,  77  Pac.  929,  holding  use  of  street  for  five  years  without  objection  con- 
stitutes a  dedication,  under  statute  though  full  width  may  not  have  been  general- 
ly used. 
Conclnsiveness  of  judgment  establishing  boundary. 

Cited  in  Long  v.  Wilson,  119  Iowa,  272,  60  L.  R.  A.  722,  footnote  p.  720,  97 
Am.  St.  Rep.  315,  93  N.  W.  282,  holding  judgment  establishing  boundary  of 
highway  not  conclusive  on  abutting  owner  not  party  to  suit,  and  whose  access 
will  be  interfered  with,  and  referring  particularly  to  annotation  in  26  L.  R.  A.  659. 
Action  to  enjoin  obstruction  of  cul  de  sac. 

Cited  in  footnote  to  Mahler  v.  Brumder,  31  L.  R.  A.  695,  which  denies  right 
of  private  action  to  enjoin  obstruction  of  public  cul  de  sac. 
Proximate   cause   of   collision   of   vehicles. 

Cited  in  footnote  to  Neal  v.  Rendail,  G3  L.  R,  A.  668,  which  holds  that  driv- 
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ing  on  wrong  side  of  road  may  be  found  to  be  proximate  cause  of  collision  with 
vehicle  traveling  in  opposite  direction. 
Authority   of   supervisors   over   highways. 

Cited  in  Potter  v.  Santa  Barbara  County,  160  Cal.  354,  116  Pac.  1101,  holding 
that  authority  over  roads  lying  outside  of  municipal  corporations  is  vested  in 
board  of  supervisors  of  county. 
Merger  of  easement. 

Cited  in  note  (101  Am.  St.  Rep.  105)  on  merger  of  easement  of  highway  in 
fee. 

26  L.  R.  A.  667,  DETROIT  CITIZENS'  STREET  R.  CO.  v.  DETROIT,  12  C.  C.  A. 
365,  22  U.  S.  App.  570,  64  Fed.  628. 

Subsequent  application  in  nature  of  quo  warranto  to  oust  same  company  from 
maintaining  tracks  in  street  in  Detroit  v.  Ellis,  103  Mich.  614,  27  L.  R.  A.  212, 
61  N.  W.  886. 
Grant    to    corporation    for    term    longer    than    its    corporate    life. 

Approved  in  Detroit  v.  Detroit  Citizens'  Street  R.  Co.  184  U.  S.  395,  46  L.  ed. 
610,  22  Sup.  Ct.  Rep.  410,  holding  ordinance  reviewing  consent  of  city  to  opera- 
tion of  street  railway  not  invalid  because  term  of  consent  extends  beyond  cor- 
porate life  of  company;  Louisville  Trust  Co.  v.  Cincinnati,  22  C.  C.  A.  337,  47 
U.  S.  App.  36,  76  Fed.  299,  holding  grant  to  corporation  of  right  to  use  street 
may  be  for  longer  or  shorter  term  than  its  corporate  life;  Brown  v.  Schleier,  55 
C.  C.  A.  478,  118  Fed.  984,  holding  national  bank  may  take  lease  of  property  for 
term  longer  than  its  corporate  life. 

Cited  in  Omaha  Electric  Light  &  P.  Co.  v.  Omaha,  172  Fed.  496,  holding 
franchise  to  a  corporation  for  an  unspecified  time  does  not  necessarily  expire 
with  corporate  life:  Farmers'  Loan  &  T.  Co.  v.  Meridian  Waterworks  Co.  139 
Fed.  665.  on  grant  to  corporation  of  franchise  to  maintain  city  waterworks  for 
a  period  beyond  corporate  existence;  Keith  v.  Johnson,  109  Ky.  426,  59  S.  W. 
487,  holding  corporate  charter  not  restrictable  to  the  life  of  a  franchise  under 
which  corporation  began. 

Distinguished  in  Rockwith  ex  rel.  Kerns  v.  State  Road  Bridge  Co.  145  Mich. 
457,  108  N.  W.  785,  holding  reorganization  of  corporation  extending  its  life  be- 
yond the  constitutional  limitation  invalid. 
Revocability   of   grant. 

Approved  in  Citizens'  Street  R.  Co.  v.  City  R.  Co.  64  Fed.  649,  holding  com- 
mon council  having  authority  to  impose  a  limitation  of  thirty  years  upon  its 
consent  to  operation  of  street  railway  may  grant  extension  of  seven  years; 
Africa  v.  Knoxville,  70  Fed.  734,  holding  city  empowered  to  consent  to  street 
railway  franchise  and  prescribe  conditions  upon  which  streets  are  to  be  used 
cannot  repeal  ordinance  consenting  to  street  railway  charter;  Morristown  v.  East 
Tennessee  Teleph.  Co.  53  C.  C.  A.  134,  115  Fed.  308,  holding  acceptance  by  tele- 
phone company  of  ordinance  as  amended,  authorizing  it  to  erect  poles  and  string 
wires,  renders  ordinance  irrevocable. 

C'ited  in  East  Tennessee  Teleph.  Co.  v.  Frankfort.  190  Fed.  352,  to  the  point 
that  consent  to  occupancy  of  street  by  poles  and  wires  of  telephone  company, 
was  grant  of  irrevocable  easement  in  street  unless  power  of  revocation  was  re- 
served. 

C'ited  in  note  (50  L.  R.  A.  143,  149)  on  privilege  of  using  streets,  as  contract 
\\iliiiu  constitutional  provision  against  impairing  obligation  of  contracts. 
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Right    of    way    as    easement. 

Approved  in  Knoxville  v.  Africa,  23  C.  C.  A.  258,  47  U.  S.  App.  74,  77  Fed. 
507,  holding  right  of  way  upon  public  street  is  easement  and  property  right,  and 
entitled  to  protection  afforded  other  property  rights. 

Disapproved  in  Currie  v.  Atlantic  City,  66  N.  J.  L.  143,  48  Atl.  615,  holding 
consent  of  property  owner  to  operation  of  street  railway  neither  license,  ease- 
ment, nor  incorporeal  hereditament. 
Grant    as    license. 

Cited  in  McPhee  &  McG.  Co.  v.  Union  P.  R.  Co.  87  C.  C.  A.  619,  158  Fed.  17, 
holding  municipal  grant  empowering  railroad  to  operate  its  railway  across  cer- 
tain streets  a  license  and  not  a  franchise. 

Cited  in  footnote  to  Belleville  v.  Citizens'  Horse  R.  Co.  26  L.  R.  A.  681,  which 
holds  mere  license  given  to  street  railway  company  by  consent  to  use  streets  for 
tracks. 
Implied  power  to  grant  right   of  -way. 

Cited  in  Morristown  v.  East  Tennessee  Teleph.  Co.  53  C.  C.  A.  134,  115  Fed. 
306,  to  proposition  that  power  of  city  to  grant  right  of  way  may  be  implied  from 
grant  of  general  control  over  its  streets. 
Power   to   confer   franchise   on    individuals. 

Approved  in  Allen  v.  Clausen,   114  Wis.  252,  90  N.  W.  181,  holding  city  au- 
thorized to  grant  franchise  to  street  railway  corporation  cannot  confer  one  on 
individuals. 
Grant    of   exclusive   privilege. 

Approved  in  Detroit  Citizens'  Street  R,  Co.  v.  Detroit,  110  Mich.  392,  35  L.  R. 
A.  863,  64  Am.  St.  Rep.  350,  68  N.  W.  304,  holding  statute  forbidding  construc- 
tion of  street  railway  without  consent  of  municipality  does  not  empower  it  to 
grant  exclusive  privilege. 
Reasonableness  of  ordinance. 

Approved  in  People  v.  Detroit  Citizens'  Street  R.  Co.  116  Mich.  137,  74  N.  W. 
520,  holding  ordinance  requiring  street  railway  to  run  cars  every  six  minutes 
on  specified  street  not  unreasonable  unless  action  of  council  capricious  and 
arbitrary. 

Cited  in  footnote  to  Des  Moines  City  R.  Co.  v.  Des  Moines,  26  L.  R,  A.  767, 
which  holds  that  court  may  declare  unreasonable  ordinance  void. 
Street  railway  as  work  of  internal   improvement. 

Approved  in  Atty.  Gen.  ex  rel.  Barbour  v.  Pingree,  120  Mich.  562,  46  L.  R.  A. 
414,   79- N.  W.  814,  holding  system  of  street  railways,   including   140  miles  of 
track  and  carrying  both  freight  and  passengers,  a  work  of  internal  improvement 
such  as  Constitution  forbids  state  to  be  interested  in. 
Res    jndicata. 

Cited  in  footnote  to  Detroit  v.  Ellis,  27  L.  R.  A.  211,  which  holds   decision 
against  city  as  to  validity  of  consent  to  laying  of  street  railroad  tracks,  bar  to 
quo  warranto  proceedings  against  company. 
Forfeiture    of   right    to   nse    street. 

Cited  in  footnote  to  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  36  L.  R. 
A.  45,  which  denies  city's  right  to  prevent  relaying  of  street  railway  tracks  by 
company  \vhose  franchise  not  declared  forfeited. 

Cited  in  note  (4  L.R.A.  (N.S.)  323)  on  municipal  declaration  of  forfeiture 
of  street  franchise  or  privilege  for  breach  of  conditions  as  a  judicial  determina- 
tion. 
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General   power   of  city  to   grant   street   privileges. 

Cited  in  T.  B.  Townsend  Brick  &  Contracting  Co.  v.  Central  Trust  Co.  109  C. 
C.  A.  381,  187  Fed.  67,  holding  that  ordinance  prescribing  rates  to  be  charged 
by  belt  line  road,  less  than  30  miles  long,  as  condition  to  granting  right  of  way 
over  street  for  part  of  its  line  is  ultra  vires  and  void;  Blair  v.  Chicago,  201  U. 
S.  486,  50  L.  ed.  837,  26  Sup.  Ct.  Rep.  42,  as  collating  cases  regarding  municipal 
corporation's  right  to  grant  use  of  streets  to  street  railway  companies  because 
of  its  charter  powers  of  control  over  streets;  Owensboro  v.  Cumberland  Teleph. 
&  Teleg.  Co.  99  C.  C.  A.  1,  174  Fed.  750,  holding  grant  of  nonexclusive  telephone 
easement  in  street  was  proper  under  general  power  to  regulate  and  control. 

Cited  in  note  (22  L.R.A.  (N.S.)  936)  on  power  of  municipality  in  absence  of 
express  authority  to  grant  street  franchises. 

26  L.  R.  A.  681,  BELLEVILLE  v.  CITIZENS'  HORSE  R.  CO.  152  111.  171,  38 

N.  E.  584. 
Conclnsiveness   of   findings   in   chancery   cases. 

Approved  in  Henry  v.  Caruthers,  196  111.  140,  63,  N.  E.  629,  holding  pro- 
vision of  practice  act  as  to  conclusiveness  of  findings  of  fact  not  applicable  to 
causes  in  chancery. 

Cited  in  Kix  v.  Thackaberry,  240  111.  354,  88  N.  E.  811,  holding  findings  of 
fact    in   chancery   cases   not   conclusive   upon    supreme   court  even   under   later 
statute. 
Grant   of   privilege   as   francbise. 

Approved  in  Chester  v.  Wabash  C.  &  W.  R.  Co.  182  111.  389,  55  N.  E.  524, 
holding  right  granted  by  city  council  to  railroad  company  to  lay  tracks  and 
operate  cars  not  franchise,  but  contractual  property  right;  Cain  v.  Wyoming, 
104  111.  App.  540,  holding  ordinance  granting  right  to  construct  and  operate 
waterworks  does  not  create  franchise. 

Cited  in  Chicago  v.  Rothschild,  212  111.  592,  72  N.  E.  698,  holding  ordinance 
granting  right  to  maintain  elevated  passageway  does  not  constitute  franchise; 
Potter  v.  Calumet  Electric  Street  R.  Co.  158  Fed.  527,  holding  grant  of  right  to 
extend  tracks  over  certain  roads  though  a  license  must  be  given  by  formally 
adopted  ordinance  and  not  by  resolution. 
Grant  of  privilege  as  contract. 

Approved  in  Harvey  v.  Aurora  &  G.  R.  Co.  186  111.  293,  57  N.  E.  857,  holding 
ordinance  granting  to  street  railway  for  adequate  consideration,  right  to  lay 
tracks,  becomes  contract  when  accepted  and  acted  upon;  People"  ex  rel.  Pontiac 
v.  Central  U.  Teleph.  Co.  192  111.  311,  85  Am.  St.  Rep.  338,  61  N.  E.  428,  hold- 
ing grant  of  right  to  erect  poles,  accepted  and  acted  upon,  binding  contract  revo- 
cable only  for  cause;  Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co.  169  111.  347, 
65  N.  E.  329,  holding  ordinance  granting  right  to  erect  poles  in  street  becomes, 
after  having  been  accepted  and  acted  upon,  contract  the  validity  of  which  can- 
not be  questioned  by  one  not  party  thereto;  Africa  v.  Knoxville,  70  Fed.  734, 
holding  grant  to  street  railway  of  franchise  to  use  street,  when  accepted  by  it, 
becomes  contract,  irrevocable  and  inviolable;  London  Mills  v.  Fairview-London 
Teleph.  Circuit,  105  111.  App.  150,  holding  license  to  erect  poles  in  streets  be- 
comes, when  acted  upon,  binding  and  irrevocable  contract. 

Cited  in  People  ex  rel.  Jackson  v.  Suburban  R.  Co.  178  111.  605,  49  L.  R.  A. 
655,  53  N.  E.  349,  holding  performance  of  conditions  beneficial  to  municipality 
in  which  railway  company  privileged  to  use  streets  not  performance  of  private 
contract,  but  may  be  compelled  by  mandamus;  Peoria  R.  Co.  v.  Peoria  R. 
Terminal  Co.  252  111.  81,  96  N.  E.  689;  Chicago  v.  Chicago  &  0.  Park  Elev.  R.  Co. 
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250  111.  497,  95  N.  E.  456, — holding  that  grant  by  ordinance  of  use  of  street  by 
railroad,  based  upon  consideration  and  accepted  is  binding  contract;  Madison 
v.  Alton,  G.  &  St.  L.  Traction  Co.  235  111.  349,  85  N.  E.  596,  holding  power  to 
require  street  railway  to  pave  as  condition  of  grant  included  power  to  require 
particular  paving  material  and  such  a  designation  became  part  of  contract  rights 
of  parties;  Chicago  v.  Chicago  Teleph.  Co.  230  111.  164,  13  L.R,A.(N.S.)  1089, 
82  N.  E.  607,  12  Ann.  Gas.  109,  Affirming  130  111.  App.  459,  holding  ordinance  re- 
quiring semi-annual  report  by  telephone  company  of  business  done  when  accepted 
becomes  binding  contract  not  enforcible  by  mandamus  but  by  action. 

Cited  in  footnotes  to  Wallace  v.  Reno,  63  L.  R,  A.  337,  which  authorizes  revo- 
cation of  liquor  license  by  legislature  or  municipal  officers,  with  or  without  notice 
to  licensee;  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  26  L.  R.  A.  667,  which  holds 
statute  authorizing  construction  of  railroad  with  consent  of  corporate  authori- 
ties empowers  city  to  grant  irrevocable  consent  to  use  of  streets. 

Cited  in  note  (50  L.  R,  A.  144,  148)  on  privilege  of  using  streets  as  a  con- 
tract within  constitutional  provision  against  impairing  obligation  of  contracts. 

Disapproved  in  State  ex  rel.  Fullerton  v.  Des  Moines  City  R.  Co.  135  Iowa. 
704,  109  X.  W.  867,  holding  an  action  in  the  nature  of  quo  warranto  will  lie  to 
test  the  right  to  exercise  the  privilege  of  placing  car  tracks  in  streets  such  not 
being  a  mere  contractual  right. 
Repeal    or    alteration    of    ordinance. 

Approved  in  Tudor  v.  Chicago  &  S.  S.  Rapid  Transit  R.  Co.  164  111.  77,  36 
L.  R.  A.  381,  46  N.  E.  446,  holding  ordinance  restricting  railroad  right  of  way 
and  location  of  line  may  be  changed  by  subsequent  ordinance  removing  such  re- 
strictions. 

Cited  in  McGann  v.  People,  194  111.  548,  62  N.  E.  941,  denying  mandamus  to 
compel    delivery   of   permit   to   lay   track,    where   ordinance   under   which    right 
claimed  repealed. 
Forfeiture  of  franchise  or  privilege. 

Approved  in  Union  Street  R.  Co.  v.  Saginaw  Circuit  Judge,  113  Mich.  699,  71 
N.  W.  1073,  holding  city  will  not  be  enjoined  from  enforcing  forfeiture  of  fran- 
chise of  street  railway  for  breach  of  condition  to  pay  for  paving  between  tracks: 
State  ex  rel.  Kansas  City  v.  East  Fifth  Street  R.  Co.  140  Mo.  549,  38  L.  R.  A. 
221,  62  Am.  St.  Rep.  742,  41  S.  W.  955,  holding  state  may  oust  street  railway 
company  by  quo  warranto  proceedings  from  its  franchises  derived  from  city  by 
ordinance. 

Cited  in  People  ex  rel.  Shallberg  v.  Central  U.  Teleg.  Co.  232  111.  277,  83  X.  E. 
829,  holding  ordinance  granting  privilege  unlimited  as  to  time  is  revocable  upon 
failure  of  corporation  to  fulfill  conditions  thereof. 

Cited  in  footnote  to  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  36  L.  R. 
A.  45,  which  denies  city's  right  to  prevent  relaying  of  street  railway  tracks  by 
company  whose  franchise  not  declared  forfeited. 
Right  to  compel  removal   of   track. 

Cited  in  footnote  to  Des  Moines  City  R.  Co.  v.  Des  Moines,  26  L.  R.  A.  767, 
which  denies  right  to  compel  removal  of  street  railway  from  center  to  side  of 
street. 
Acquisition   on    foreclosure    sale   of   right    to   construct   road. 

Cited  in  Denison  &  S.  R.  Co.  v.  St.  Louis  S.  W.  R.  Co.  96  Tex.  245,  72  S.  W. 
161,  Affirming  30  Tex.  Civ.  App.  479,  72  S.  W.  201  (dissenting  opinion).  ma.i<>riu- 
holding  right  granted  to  railway  company  to  construct  road  in  specified  street 
passes  on  foreclosure  sale  of  its  property. 
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Discontinuance    of    operation    of   railway. 

Approved  in  State  ex  rel.  Grinsfelder  v.  Spokane  Street  R.  Co.  19  Wash.  532, 
41  L.  R.  A.  519,  67  Am.  St.  Rep.  739,  53  Pac.  719,  holding  street  railway  com- 
pany which  has  entered  upon  enjoyment  of  franchise  received  from  state  cannot 
cease  to  operate  line  without  consent  of  granting  power. 
Discretion  as  to  reference. 

Approved  in  Harding  v.  Harding,  180  111.  499,  54  N.  E.  587,  Affirming  79  111. 
App.  605,  holding  power  of  chancellor  to  refer  cause  to  master  to  take  proof 
and  report,  an  act  of  judicial  discretion  which  will  not  be  disturbed  in  absence 
of  abuse;  Cusack  v.  Budasz,  187  111.  394,  58  N.  E.  326,  holding  reference  not 
necessary  on  accounting,  where  ascertainment  of  balance  due  is  simple  matter; 
Glos  v.  Gerrity,  190  111.  547,  60  N.  E.  833,  holding  reference  not  necessary  on 
accounting  where  there  are  no  counterclaims  and  no  complicated  or  intricate 
matters  of  account  to  be  investigated;  Davis  v.  Hofer,  38  Or.  156,  63  Pac.  56, 
holding,  where  court  has  means  to  take  account  satisfactorily,  it  may  do  so  and 
need  not  send  cause  to  referee. 
Presumptive  authority  of  city  officers  to  sue. 

Cited  in  Syracuse  v.  Roscoe,  66  Misc.  327,  123  N.  Y.  Supp.  403,  holding  action 
in  corporate  name  of  city  by  proper  law  officers  presumptively  authorized  and 
allegations  of  such  authority  were  immaterial. 
Enforcement  of  forfeiture  on   intervention  suit. 

Cited  in  Gunning  v.  Sorg,  214  111.  626,  73  N.  E.  870,  holding  lessor  may  inter- 
vene in  foreclosure  suit  of  a  deed  of  trust  of  the  lease  hold  where  execution  of 
the  deed  of  trust  was  breach  of  condition  of  lease. 

26  L.  R.  A.  686,  LEPNICK  v.  GADDIS,  72  Miss.  200,  48  Am.  St.  Rep.  547,  16 

So.  213. 
Liability    for    maintenance    of    dangerous    place. 

Approved  in  Clapp  v.  La  Grill,  103  Tenn.  170,  52  S.  W.  134,  holding  owner 
not  liable  to  party  injured,  while  rightfully  on  his  premises,  by  falling  through 
grating  broken  by  third  person,  where  owner  did  not  know  of  defect  and  could 
not  by  exercise  of  ordinary  care. 

Cited  in  Monroe  v.  Atlantic  Coast  Line  R.  Co.  151  N.  C.  376,  27  L.R.A.(N.S.) 
195,  66  S.  E.  315,  denying  liability  of  lot  owner  to  licensee  for  injuries  from 
falling  into  uncovered  pit  near  path  where  path  was  used  merely  for  licensee's 
convenience. 

Annotation  cited  in  Flint  v.  Bowman,  42  Tex.  Civ.  App.  355,  93  S.  W.  479, 
holding  owner  of  a  well  not  liable  for  injuries  where  well  was  remote  from 
roadway  and  covered  with  snow. 

Cited  in  footnotes  to  Lorenzo  v.  Wirth,  40  L.  R.  A.  347,  which  denies  liability 
of  occupant  of  house  for  injury  by  stepping  in  dark  into  coal  hole  2  feet  from 
street  line;  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  54  L.  R.  A.  314,  which  denies 
duty  of  one  making  excavation  on  own  land  to  guard  trespassing  children  from 
injury;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  38  L.  R.  A.  573,  which  denies  rail- 
road company's  liability  for  death  of  child  while  playing  in  excavation  near 
path  to  station  platform;  Norfolk  &  W.  R.  Co.  v.  Wheeler,  29  L.  R.  A.  825, 
which  denies  recovery  to  licensees  walking  on  path  on  right  of  way  for  injuries 
from  sliding  of  bank;  Kramer  v.  S.c.utiiprn  R.  Co.  52  L.  R.  A.  359,  which  denies 
railroad  company's  liability  for  death  of  child  by  fall  of  pile  of  cross-ties  in 
unused  portion  of  street;  Rachmel  v.  Clark,  62  L.  R.  A.  959,  which  holds  manu- 
facturer storing  stone  slabs  on  sidewalk  in  front  of  building  liable  for  injuries 
to  person  lawfully  using  the  sidewalk;  Temby  v.  Ishpeming,  69  L.R.A.  618,  which 
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denies  liability  of   city  for   injuries  to  traveler  by  fall  of  billboard   insecurely 
fastened  by  abutting  owner. 

Cited  in  notes    (32  L.R.A.  403)    on  negligence  as  to  electric  wires  on  or  in 
building;    (5  L.R.A. (N.S.)   733)  on  duty  of  trespasser  as  to  excavations  or  unin- 
closed  land  near  highway;    (13  L.R.A.  (N.S.)   1128)  on  duty  of  owner  to  licensees 
accustomed  to  cross  land,  with  respect  to  changes  in  conditions. 
Toward  invited  users. 

Cited  in  Matthews  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  511,  65  L.R.A.  292, 
46  S.  E.  335,  holding  acquiescence  in  frequent  use  of  path  along  railroad  for 
twenty  years  does  not  alone  imply  invitation  to  use. 

Annotation  cited  in  Burden  v.  Illinois  C.  R.  Co.  129  Ky.  767,  112  S.  W.  867, 
on  duty  of  owner  of  premises  which  by  custom  have  become  devoted,  temporarily, 
to  public  use. 
Ponds. 

Approved  in  Arnold  v.  St.  Louis,  152  Mo.  182,  48  L.  R.  A.  293,  footnote  p.  291, 
75  Am.  St.  Rep.  447,  53  S.  W.  900,  holding  neither  city  nor  owner  liable  for 
drowning  of  children  skating  on  pond  situated  partly  on  street  and  partly  on 
private  premises. 

Cited  in  Le  Grand  v.  Wilkes-Barre  &  W.  Valley  Traction  Co.  10  Pa.  Super. 
Ct.  17  (dissenting  opinion),  majority  holding  maintenance  of  pond  on  picnic 
grounds  not  actionable  negligence. 

Cited  in  footnotes  to  Pekin  v.  McMahon,  27  L.  R.  A.  206,  which  holds  city 
liable  for  drowning  of  child  in  dangerous  pit  in  vacant  lot  owned  by  city;  Moran 
v.  Pullman  Palace  Car  Co.  33  L.  R.  A.  755,  which  denies  liability  of  owner  for 
drowning  of  boy  in  pond  on  vacant  land  near  highway;  Omaha  v.  Bowman,  40 
L.  R.  A.  531,  which  denies  city's  liability  for  drowning  of  child  on  private  prem- 
ises in  pond  formed  by  city's  obstruction  of  water;  Stendal  v.  Boyd,  42  L.  R.  A. 
288,  which  holds  owner  not  liable  for  failure  to  fence  pond  against  trespassing 
children  allured  by  its  attractiveness;  Cooper  v.  Overton,  45  L.  R.  A.  591,  which 
denies  owner's  liability  for  drowning  of  trespassing  child  in  unfenced  city  lot  in 
pond  formed  by  city  damming  surface  water. 
Proximate  cause  of  injury. 

Cited  in  note  (18  L.R.A.  (N.S.)  1137)  on  what  injuries  may  be  deemed  proxi- 
mately  caused  by  absence  of  guard  rail  in  highway. 

26  L.  R.  A.  693,  FROST  v.  BERKELEY  PHOSPHATE  CO.  42   S.   C.   402,  46 

Am.  St.  Rep.  736,  20  S.  E.  280. 
Nuisance  by  operation  of  lawful  business. 

Cited  in  Paris  v.  Jenkins,  57  Tex.  Civ.  App.  385,  122  S.  W.  411,  holding  that 
city  is  liable  for  damage  to  property,  irrespective  of  negligence,  caused  by 
maintenance  of  dumping  ground  for  garbage;  Missouri,  K.  &  T.  R.  Co.  v.  An- 
derson, 36  Tex.  Civ.  App.  132,  81  S.  W.  781,  holding  operation  of  switch  yards 
and  coaling  and  watering  stations  in  location  injurious  to  other  property  was 
nuisance  though  lawful;  Durfey  v.  Thalheimer,  85  Ark.  554,  109  S.  W.  519, 
holding  negligence  not  essential  in  nuisance  by  livery  stable  which  gave  off  de- 
structive vapors  and  noxious  odors;  Matheny  v.  Aiken.  68  S.  C.  178,  47  S.  E.  56, 
on  the  liability  for  permitting  escape  of  deleterious  substances. 

Cited  in  footnote  to  Wade  v.  Miller,  69  L.R.A.  820,  which  holds  characteristic 
noises  and  odors  from  chicken  house  and  yard  maintained  in  cleanly  manner  not 
a  nuisance. 

Cited  in  notes  in  (118  Am.  St.  Rep.  870)   on  care  and  precaution  against  caus- 
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ing  injury  as  defense;    (123  Am.  St.  Rep.  567)  on  test  of  permissible  use  of  one's 

property. 

Fouling;   stream   as   public   nuisance. 

Approved  in  People  v.  Burtleson,  14  Utah,  264,  47  Pac.  87,  holding  one  keep- 
ing large  number  of  sheep  on  small  stream,  whereby  water  is  rendered  impure, 
commits  public  nuisance. 
Nuisance  concurring;  with  other  tort. 

Approved  in  Richards  v.  Daugherty,  133  Ala.  575,  31  So.  934,  holding  owner 
of  pond  causing  malaria  not  entitled  to  maintain  it,  although  other  ponds  in 
neighborhood  are  equally  deleterious  to  health. 

Cited  in  Perrin  v.  Crescent  City  Stockyard  &  Slaughterhouse  Co.  119  La.  98, 
43  So.  938,  12  Ann.  Cas.  903,  holding  existence  of  similar  plants  no  defense  in 
action  of  nuisance  against  fertilizer  and  tallow  company. 

Cited  in  note    (32  L.R.A.  (N.S.)    898)    on  connection  with  or  participation  in 
nuisance  essential  to  responsibility. 
Reasonable   use   as   Question   for   jury. 

Distinguished  in  White  v.  Whitney  Mfg.  Co.  60  S.  C.  269,  38  S.  E.  456,  hold- 
ing whether  use  of  water  by  riparian  owner  is  reasonable  is  question  for  jury. 
Burden    of    proof. 

Approved  in  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  201,  45  S.  E.  188,  hold- 
ing burden  of  proof  is  upon  defendant  to  establish  affirmative  defense  that  injury 
complained  of  was  due  solely  to  unprecedented  floods. 

Cited   in   footnote  to  Tucker   v.   State,   46   L.   R.   A.   181,   which  holds   person 
wrongfully  killing  another  with  deadly  weapon  has  burden  of  proving  justifica- 
tion or  legal  excuse  in  action  for  damages. 
Enjoining-   nuisance. 

Cited  in  footnotes  to  Froelicher  v.  Oswald  Iron  Works,  64  L.R.A.  228,  which 
sustains  right  to  injunction  against  construction  of  boilers  and  tanks  and  ham- 
mering of  sheet  iron  in  open  air;  Sullivan  v.  Jones  &  L.  Steel  Co.  66  L.R.A.  712, 
which  holds  that  manufacturer  of  pig  iron  will  be  enjoined  from  changing  man- 
ner of  operating  furnaces  if  result  is  to  cast  ore  dust  on  neighboring  residential 
property  in  such  quantity  as  to  destroy  homes  or  other  property  there  situated. 

26   L.   R.   A.   698,   WESTERN   U.   TELEG.   CO.   v.   FREMONT,   39   Neb.   692,   5 

Inters.  Com.  Rep.  46,  58  N.  W.  415. 
Liability    to    occupation    tax. 

Followed  in  York  v.  Chicago.  B.  &  Q.  R,  Co.  56  Neb.  578,  76  N.  W.  1065,  hold- 
ing ordinance  imposing  occupation  tax  on  railroad  company  does  not  unconstitu- 
tionally impose  burden  on  interstate  business  of  the  company. 

Approved  in  State  v.  Northern  P.  Exp.  Co.  27  Mont.  424,  94  Am.  St.  Rep. 
824,  71  Pac.  404,  holding  express  company  carrying  packages  between  points  both 
within  and  without  state  not  liable  to  occupation  tax;  German- American  F. 
Ins.  Co.  v.  Minden,  51  Neb.  874,  71  N.  W.  995,  holding  legislature  may  empower 
municipal  corporations  to  levy  occupation  taxes. 

Cited  in  Dodge  v.  Guidinger,  87  Neb.  350.  138  Am.  St.  Rep.  494,  127  N.  W. 
122,  holding  that  village  trustees  may  for  purpose  of  raising  revenue  enact  or- 
dinance levying  tax  upon  occupation  of  practicing  medicine;  Hunter  v.  Charleston 
&  W.  C.  R.  Co.  81  S.  C.  173,  62  S.  E.  13,  holding  "transportation  within  state" 
excluded  interstate  transportation:  Topeka  v.  Jones,  74  Kan.  170,  86  Pac.  162, 
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holding  finding  that  express  company  was  conducting  business  subject  to  occupa- 
tion tax  within  city,  correct  though  business  extended  without  city. 

Distinguished  in  Leavenworth  v.  Smith,  5  Kan.  App.  170,  48  Pac.  924,  hold- 
ing express  company  not  taxable  under  ordinance  levying  tax  upon  business  done 
exclusively  in  city;  Western  U.  Teleg.  Co.  v.  Wakefield,  69  Neb.  274,  95  N.  W. 
659,  holding  village  occupation  tax  on  telegraph  line  operating  "within"  state 
and  village  a  burden  on  interstate  business  but  void  where  government  message* 
were  not  excepted. 

Explained  in  Nebraska  Teleph.  Co.  v.  Lincoln,  82  Neb.  70,  28  L.R.A.(N.S.) 
226,  117  N.  W.  284,  holding  license  tax  on  telegraph  company  not  invalidated  be- 
cause tax  in  part  is  on  messages  from  points  without  city. 
Corporate    taxation. 

Cited  in  note  (60  L.  R.  A.  686,  687)  on  corporate  taxation  and  the  commerce 
clause. 

26  L.  R.  A.  707,  ANDERSON  v.  ST.  LOUIS  PUBLIC  SCHOOLS,  122  Mo.  61, 

27  S.  W.  610. 
Rights    of    lowest    bidder. 

Approved  in  Vincent  v.  Ellis,  116  Iowa,  617,  88  N.  W.  836,  denying  mandamus 
to  lowest  bidder  for  public  contract  on  ground  that  he  has  his  action  at  law  for 
damages. 

Cited  in  Williams  v.  Topeka,  85  Kan.  864,  38  L.R.A. (N.S.)  672,  118  Pac.  864, 
holding  that  city  authorities,  under  statute,  must  determine  who  is  lowest  re- 
sponsible bidder,  and  such  determination  cannot  be  set  aside  by  court,  unless  de- 
termination is  arbitrary  or  fraudulent;  Butler  v.  Printing  Comrs.  (Butler  v. 
Darst)  68  W.  Va.  495,  38  L.RA.(N.S.)  653,  70  S.  E.  119,  holding  that  mandamus 
will  not  lie  to  compel  commissioner  of  printing  to  award  contract  to  lowest  bid- 
der after  it  has  been  let  to  another;  Stern  v.  Spokane,  60  Wash.  330,  111  Pac. 
231,  holding  that  award  to  higher  bid  on  pumping  machinery  requiring  specified 
proficiency,  will  not  be  interfered  with  by  court;  Bank  of  Eastern  Arkansas  v. 
Bank  of  Forrest  City,  94  Ark.  317,  126  S.  W.  837,  holding  that  lowest  bidder  for 
funds  of  county  cannot  complain  because  another's  bid  is  accepted  where  county 
officer  reserved  right  to  reject  all  bids;  United  States  Wood  Preserving  Co.  v. 
Sundmaker,  110  C.  C.  A.  224,  186  Fed.  684,  holding  that  submission  by  responsible 
bidder  of  lowest  bid  to  official  will  not  authorize  court  to  compel  the  acceptance, 
when  award  has  been  made  or  about  to  be  made  to  another;  Trapp  v.  Newport, 
115  Ky.  848,  74  S.  W.  1109,  holding  lowest  bidder  could  not  complain  of  rejection 
of  his  bid  under  reserved  power  to  "reject  any  and  all  bids";  State  ex  rel.  Peo- 
ple's Land  &  Mfg.  Co.  v.  Holt,  132  Wis.  134,  111  N.  W.  1106,  holding  no  con- 
tractual relationship  created  by  bid  where  city  reserves  right  to  reject  any  and 
all  bids  for  lighting;  Phillips  v.  Belleville,  9  Ont.  L.  Rep.  748  (dissenting  opin- 
ion), on  right  of  municipal  authorities  to  reject  the  best  bid  after  advertising  for 
tenders. 

Annotation  cited  in  State  ex  rel.  Bank  of  Franklinton  v.  Louisiana  State  Bd. 
of  Agriculture  &  Immigration,  122  La.  683,  48  So.  148,  holding  mandamus  will  lie 
in  favor  of  highest  bidder  where  advertisement  for  bids  and  lowest  bid  creates  a 
contractual  relationship. 

Cited  in  footnotes  to  Frame  v.  Felix,  27  L.  R.  A-  802,  which  denies  city's 
power  to  evade  requirement  for  letting  contract  to  lowest  bidder;  Mulnix  v. 
Mutual  Ben.  L.  Ins.  Co.  33  L.  R.  A.  827,  which  denies  legislative  right  to  au- 
thorize secretary  of  state  to  purchase  in  open  market  instead  of  from  lowest 
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bidder;   Colorado  Paving  Co.  v.  Murphy,  37  L.  R.  A.  630,  which  denies  absolute 
right  of  lowest  responsible  bidder  to  city  contract. 

Cited  in  notes   (26  L.R.A.  707)   on  rights  of  lowest  bidder  on  public  contract; 
(30  L.R.A. (N.S.)   127)  on  remedy  of  lowest  bidder  for  refusal  to  award  contract; 
(30  L.R.A. (N.S.)   214)   on  sufficiency  of  specifications  for  guidance  of  bidder  for 
public  contract;    (38  L.R.A. (N.S. )    654,  657)    on  discretion  in  choosing  between/ 
bidders  for  public  contract. 
Suit    by    unsuccessful    bidder. 

Approved  in  Detroit  v.  Wayne  Circuit  Judge,  128  Mich.  439,  87  N.  W.  376, 
holding  unsuccessful  bidder  on  paving  contract  cannot  maintain  suit  to  enjoin 
city  from  making  contract  with  successful  bidder. 

Cited  in  State  ex  rel.  Eaves  v.  Rickards,  16  Mont.  156,  28  L.  R.  A.  302,  50  Am. 
St.  Rep.  476,  40  Pac.  210,  holding  unsuccessful  bidder  has  no  standing  in  court 
to  compel  by  mandamus  the  letting  of  the  contract  to  him. 

Cited  in  note   (50  Am.  St.  Rep.  490,  493)   on  who  are  responsible  bidders  and 
how  to  enforce  their  rights. 
Limitations   on   power  to   let   contracts. 

Approved  in  Packard  v.  Hayes,  94  Md.  252,  51  Atl.  32,  holding  limitations  upon 
power  to  let  contracts  by  competitive  bidding  must  be  strictly  observed. 
Liability   of   third   person   for   damages   sustained  by   breach   of   contract. 

Approved  in  Glencoe  Land  &  Gravel  Co.  v.  Hudson  Bros.  Commission  Co.  138 
Mo.  445,  36  L.  R.  A.  806,  60  Am.  St.  Rep.  560,  40  S.  W.  93,  holding  one  notifying 
railroad  not  to  haul  sand  from  certain  premises  not  liable  to  third  person  for 
damages  sustained  by  railroad's  refusal  to  fulfil  its  contract  to  haul  the  sand. 
Intent    as    affecting:    larrfnl    act. 

Approved  in  Horstman  v.  Adamson,  101  Mo.  App.  126,  74  S.  W.  398,  holding 
lawful    act   performed   in   discharge   of   official    duty    not    rendered   unlawful    or 
actionable  because  actuated  by  malice. 
Sufficiency   of   offer   and   acceptance. 

Cited  in  Stone  v.  St.  Louis  Union  Trust  Co.  150  Mo.  App.  341,  130  S.  W.  825, 
holding  that  advertisement  of  trust  company  that  "allows  interest  on  deposits" 
is  offer  sufficient  to  constitute  basis  of  contract,  if  depositor  makes  deposit  in 
reliance  thereon ;  State  ex  rel.  Stuewe  v.  Hundson,  44  Mont.  437,  120  Pac.  485, 
holding  that  party  whose  offer  is  not  accepted  cannot  compel  official  board  by 
mandamus  to  accept  offer. 

Cited  in  note  (6  Eng.  Rul.  Cas.  139)  on  performance  of  conditions  as  accept- 
ance of  offer  addressed  to  world  at  large. 

26  L.  R.  A.  712,  COM.  v.  DAVIS,   162  Mass.  510,  44  Am.  St.  Rep.  389,  39  N. 

E.  113. 
Validity   of   ordinance   requiring:   special    permit. 

Approved  in  Love  v.  Recorder's  Ct.  Judge,  128  Mich.  550,  55  L.  R.  A.  621,  foot- 
note, p.  618.  87  X.  W.  785,  holding  ordinance  prohibiting  public  address  in  pub- 
lic place  within  ,half  mile  of  city  hall,  without  license  from  mayor,  reasonable; 
Wilson  v.  Eureka  City,  173  U.  S.  37,  43  L.  ed.  605,  19  Sup.  Ct.  Rep.  317,  holding 
ordinance  requiring  written  permission  of  city  officer  before  moving  building  on 
streets  not  unconstitutional  as  denial  of  equal  protection  or  due  process  of  law; 
Eureka  City  v.  Wilson,  15  Utah,  64,  48  Pac.  41,  holding  city  may  delegate  to 
officer  discretionary  power  to  determine  whether  moving  of  building  upon  street 
shall  be  permitted;  Fischer  v.  St.  Louis,  194  U.  S.  372,  48  L.  ed.  1024,  24  Sup. 
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Ct.  Rep.   673,  upholding  ordinance  delegating  to   municipal   assembly   power   to 
permit  erection  of  dairy  and  cow  stalles  by  certain  persons. 

Cited  in  Re  Anderson,  69  Neb.  690,  96  N.  W.  149,  5  Ann.  Cas.  421,  holding 
ordinance  prohibiting  distribution  of  circulars  in  or  about  public  places  not  in 
contravention  of  freedom  of  speech. 

Cited  in  footnotes  to  Re  Flaherty,  27  L.R.A.  529,  which  holds  valid,  ordinance 
prohibiting  beating  of  drum  on  street  without  special  permit;  Fitts  v.  Atlanta,  67 
L.R.A.  803,  which  upholds  ordinance  making  it  unlawful  to  hold  public  meet- 
ings in  city  streets  without  consent  of  municipal  authorities. 

Cited  in  notes    (25  L.R.A. (X.S.)    252)    on  validity  of  ordinances  as  to  street 
parades;    (78  Am.  St.  Rep.  249)   on  acts  respecting  free  speech  which  legislature 
may  declare  criminal. 
Legislative  control  of  public   parks. 

Cited  in  Hartford  v.  Maslen,  76  Conn.  611,  57  Atl.  740,  holding  authority  of 
city  over  public  parks  subject  to  legislative  control  and  location  of  soldiers 
memorial  on  Capital  Park  not  a  diversion;  Codman  v.  Crocker,  203  Mas*.  149, 

25  L.R.A.(N.S.)    987,   89   N.  E.   177,  holding  legislature  might  regulate  use   of 
Boston  Common  in  so  far  as  city  held  it  as  trustee  of  general  public;  New  York 
ex  rel.  Lieberman  v.  Van  De  Carr,  199  U.  S.  562,  50  L.  ed.  310,  26  Sup.  Ct.  Rep. 
144,  on  delegation  of  discretionary  powers  to  official  boards. 

Cited  in  note  (27  L.R.A.  (N.S.)  939)  on  power  of  legislature  to  control  use  to 
which  property  taken  for  park  or  square  may  be  put. 

26  L.  R.  A.  715,  O'NEIL  v.  AMERICAN  F.  INS.  CO.   166  Pa.   72,  45  Am.   St. 

Rep.  650,  30  Atl.  943. 
Waiver  of  proofs  of  loss. 

Approved  in  Smaldone  v.  Insurance  Co.  15  App.  Div.  233,  44  N.  Y.  Supp.  201. 
holding  verbal  waiver  of  proofs  of  loss  by  agent,  on  ground  that  company  dis- 
claimed liability,  binding  on  it. 
Delegation    of    legislative    power. 

Approved  in  Anderson  v.  Manchester  Fire  Assiir.  Co.  59  Minn.  192,  28  L.  R.  A. 
611,  footnote  p.  609,  50  Am.  St.  Rep.  400,  63  N.  W.  241,  and  Dowling  v.  Lan- 
cashire Ins.  Co.  92  Wis.  75,  31  L.  R.  A.  116,  footnote  p.  112,  65  N.  W.  738,  holding 
statute  authorizing  insurance  commissioner  to  prepare  standard  policy  uncon- 
stitutional as  attempted  delegation  of  legislative  power;  State  v.  Gerhardt, 
145  Ind.  484,  33  L.  R.  A.  329,  44  N.  E.  469,  holding  power  given  to  county  com- 
missioners to  permit  sale  of  liquor  in  room  where  other  business  carried  on  does 
not  confer  arbitrary  authority,  where  personal  fitness  of  applicant  is  to  be  de- 
termined. 

Cited  in  Potts  v.  Breen,  167  111.  76,  39  L.  R,  A.  155,  59  Am.  St.  Rep.  262,  47 
N.  E.  81,  holding  that  it  will  not  be  presumed  legislature  has  by  implication  con- 
ferred upon  school  board  power  to  require  vaccination  of  pupils;  Jermyn  v. 
Scran  ton,  3  Lack.  Legal  News,  119,  6  Pa.  Dist.  R.  593.  holding  act  authorizing 
board  of  revision  to  make  assessment  in  other  than  triennial  years,  if  they  deem  it 
necessary,  unconstitutional  delegation  of  power:  Whaley  v.  State,  168  Ala.  160, 
30  L.R.A. (X.S.)  505,  52  So.  941  (dissenting  opinion),  on  validity  of  statute  mak- 
ing it  crime  to  fraudulently  violate  rules  made  by  street  car  companies  with 
respect  to  transfers;  Merchants'  Exch.  v.  Knott,  212  Mo.  642,  111  S.  W.  565. 
holding  authorization  of  Board  of  Railroad  and  warehouse  commissioners  to  de- 
termine where  and  when  law  shall  be  enforced  is  delegation  of  legislative  power: 
State  ex  rel.  Rusk  v.  Budge.  14  N.  D.  538.  105  X.  W.  724,  holding  appointment 
of  capitol  commission  to  erect  capitol  and  governor's  residence  without  specifying 
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cost  or  time  of  completion  invalid;  State  v.  Holland,  37  Mont.  404,  96  Pac.  719, 
holding  statute  prohibiting  as  crime  the  wearing  of  insignia  of  secret  societies  of 
ten  years  standing  unconstitutional  delegation  of  legislative  power  where  right 
to  wear  is  dependent  on  by  laws  of  societies ;  Phenix  Ins.  Co.  v.  Perkins,  19  S.  D. 
71,  101  N.  W.  1110,  holding  authorization  of  State  Auditor  to  prescribe  standard 
fire  insurance  policy  unconstitutional  delegation  of  legislative  power;  McGon- 
nell's  License,  209  Pa.  331,  58  Atl.  615,  24  Pa.  Super.  Ct.  651,  holding  law 
providing  that  repeal  of  intoxicating  liquor  act  be  submitted  to  a  majority  of 
the  voters  not  delegation  of  legislative  power;  King  v.  Concordia  F.  Ins.  Co. 
HO  Mich.  269,  103  N.  W.  616,  6  Ann.  Cas.  87,  holding  law  authorizing  commission 
to  prescribe  standard  form  for  fire  insurance  unconstitutional  delegation  of  leg- 
islative power;  Re  Foster  Twp.  Road  Tax,  32  Pa.  Super.  Ct.  55,  on  the  constitu- 
tionality of  an  act  permitting  the  taxpayers  of  a  road  district  to  elect  in  what 
manner  taxes  should  be  paid;  Com.  v.  Shaffer,  32  Pa.  Co.  Ct.  436,  10  North  Co. 
Rep.  295,  37  Pittsb.  L.  J.  N.  S.  72,  32  Pa.  Super.  Ct.  499,  holding  act  authorizing 
city  boards  of  health  to  regulate  the  business  of  plumbing  is  unconstitutional 
delegation  of  authority;  Com.  v.  Costello,  18  Pa.  Dist.  R.  1070,  which  held  a 
pure  drug  act  prescribing  tests  as  laid  down  in  certain  named  Pharmacopoeia  is 
not  an  unconstitutional  delegation  of  authority  such  works  being  already  pub- 
lished. 

Distinguished  in  Jermyn  v.  Fowler,  186  Pa.  602,  42  W.  N.  C.  391,  40  Atl.  972, 
Reversing  3  Lack.  Legal  News,  119,  6  Pa.  Dist.  R.  593,  holding  act  authorizing 
board  of  revision  to  make  assessment  in  other  than  triennial  years,  if  they  deem 
it  necessary,  not  unconstitutional  delegation  of  power;  Prather  v.  United  States, 
9  App.  D.  C.  91,  holding  statutory  provision  that  no  oleomargarine  shall  be 
sold,  except  in  packages  bearing  mark  of  commissioner,  not  delegation  of  legis- 
lative power  to  latter;  State  v.  Atlantic  Coast  Line  R.  Co.  56  Fla.  626,  32  L.R.A. 
(N.S.)  654,  47  So.  969,  holding  statute  authorizing  railroad  commission  to  make 
reasonable  rules  does  not  confer  unlimited  discretion  and  was  valid;  United 
States  v.  Oregon  R.  &  Nav.  Co.  163  Fed.  641,  holding  clause  in  penal  law  per- 
mitting contracting  parties  to  extend  lawful  time  of  consecutive  confinement  of 
live  stock  in  transit  from  twenty-eight  to  thirty-six  hours  not  delegation  of 
legislative  power. 

Cited  as  overruled  in  Pennsylvania  Teleph.  Co.  v.  South  Bethlehem,  10  North. 
Co.  Rep.  384,  10  Del.  Co.  Rep.  326,  16  Pa.  Dist.  R.  883,  but  commending  the  opin- 
ion as  one  which  merits  careful  study. 
lii.juiK'ti  ve  relief  against  adoption   of  standard  policy. 

Distinguished  in  Business  Men's  League  v.  Waddill,  143  Mo.  500,  40  L.  R.  A. 
502,  footnote  p.  501.  45  S.  W.  262,  holding  mere  possibility  of  injury  from  un- 
constitutional statute  authorizing  superintendent  of  insurance  to  adopt  standard 
policy  will  not  authorize  injunctive  relief. 
Special   or  local  legislation. 

Approved  in  Standard  Cattle  Co.  v.  Baird,  8  Wyo.  158,  56  Pac.  598,  holding 
provision  that  term  "home  range"  shall  be  construed  according  to  general  accepta- 
tion among  range  stock  grower  does  not  render  legislation  special :  Re  Delaware 
River  Road,  6  Northampton  Co.  Rep.  220,  holding  act  not  unconstitutional  as 
local  legislation,  although  some  localities  do  not  take  advantage  of  its  provisions, 
if  law  may  be  invoked  without  appeal  to  some  other  authority. 
Caiicelatioii  of  policy. 

Approved  in  Backenstoe  v.  O'Neil,  18  Pa.  Super.  Ct.  56,  holding  member  of 
mutual  fire  insurance  company  not  entitled  to  cancelation  of  policy  if  assessment 
remains  unpaid,  when  by-law  provides  that  nonpayment  renders  policy  void. 
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Option    to    suspend    lavr. 

Distinguished  in  Jannin  v.  State,  42  Tex.  Crhn.  Rep.  644,  62  S.  W.  419,  96  Am. 
St.  Rep.   821,  holding  invalid    statute  making  sale  of  railroad  ticket  by  other 
than  agent  penal  offense,  if  ticket  bears  statement  that  such  sale  is  penal. 
Right  of  legislature  to  prescribe  standard  policies. 

Cited  in  New  York  L.  Ins.  Co.  v.  Hardison,  199  Mass.  199,  127  Am.  St.  Rep. 
478,  85  N.  E.  410,  on  right  of  legislature  to  prescribe  standard  insurance  policy. 

26  L.  R.  A.  718,  JONES  v.  ST.  LOUIS  S.  W.  R.  CO,  125  Mo.  666,  46  Am.  St. 

Rep.  514,  28  S.  W.  883. 
Who  are   fellow   servant*. 

Approved  in  Kastl  v.  Wabash  R.  Co.  114  Mich.  58,  72  N.  W.  28,  holding  switch- 
man in  employ  of  terminal  association  representing  several  railroads  not  fellow 
servant  of  car  inspector  employed  by  one  of  the  railroad  companies;  Grattis  v. 
Kansas  City,  P.  &  G.  R.  Co.  153  Mo.  398,  48  L.  R.  A.  406,  77  Am.  St.  Rep.  721, 
55  S.  W.  108,  holding  conductor  and  engineer  of  freight  train  both  fellow  servants 
of  fireman. 
"Who  Is  master. 

Cited  in  notes   (37  L.R.A.  69,  81)   on  which  of  two  or  more  persons  is  master 
of  another  who  is  conceded  to  be  servant  of  one  of  them;   (66  L.R.A.  142)   on  lia- 
bility of  railroads  for  acts  of  independent  contractor  where  injuries  result  from 
nonperformance  of  absolute  duties  of  employer. 
Who    is   passenger. 

Approved  in  Kansas  City,  M.  &  B.  R.  Co.  v.  Southern  R.  News  Co.  151  Mo.  385, 
45  L.  R.  A.  384,  74  Am.  St.  Rep.  545,  52  S.  W.  205,  holding  news  agent  is  passen- 
ger; Voight  v.  Baltimore  &  O.  S.  W.  R.  Co.  79  Fed.  562,  and  Chenoweth  v.  Pacific 
Exp.  Co.  93  Mo.  App.  194,  holding  express  messenger  is  passenger  for  hire: 
Young  v.  Missouri  P.  R.  Co.  93  Mo.  App.  273,  holding  one  riding  on  free  pass 
is  passenger. 

Cited  in  Piper  v.  Boston  &  M.  R.  Co.  75  N.  H.  238,  72  Atl.  1024,  to  the  point 
that  persons  who  are  transported  by  railroad  under  special  contract  are  passen- 
gers. 

Cited  in  notes  (61  Am.  St.  Rep.  100)  on  wljo  are  passengers  and  when  they 
become  such;  (62  Am.  St.  Rep.  524)  on  relation  of  express  companies  and  their 
employees  to  other  carriers. 

Distinguished  in  Travelers'  Ins.  Co.  v.  Austin,  116  Ga.  268,  59  L.  R.  A.   109, 
94   Am.   St.   Rep.    125,   42   S.   E.   522,   holding   paymaster   of   railroad   company 
traveling  upon  business  of  company  from  station  to  station  not  passenger. 
Contract    exempting    carrier    front    liability. 

Approved  in  Central  R.  Co.  v.  Lippman,  110  Ga.  679,  50  L.  R.  A.  679,  36  S. 
E.  202,  holding  carrier  cannot  by  contract  exempt  itself  from  liability  to  passenger 
for  loss  or  injury  resulting  from  its  own  or  servants'  negligence. 

Cited  in  Texas  &  P.  R.  Co.  v.  Fenwick,  34  Tex.  Civ.  App.  228,  78  S.  W.  548, 
holding  contract  exempting  railroad  from  liability  for  injuries  to  newsboy 
through  company's  negligence  invalid;  Sager  v.  Northern  P.  R.  Co.  166  Fed.  531, 
holding  contract  with  Circus  Company  exempting  railroad  from  liability  for  in- 
juries to  employees'  without  employees'  knowledge  valid  between  parties  but  not 
binding  on  employees;  Davis  v.  Chesapeake  &  O.  R.  Co.  122  Ky.  536.  5  L.R.A. 
(N.S.)  460,  121  Am.  St.  Rep.  481,  92  S.  W.  339,  12  Ann.  Gas.  723,  holding  con- 
tract releasing  railroad  for  injuries  sustained  by  messenger  whether  through 
negligence  or  not,  void. 
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Cited  in  note  (11  L.R.A.  (N.S.)  434)  on  contract  exempting  railroad  from  lia- 
bility for  negligent  injury  to  sleeping  car  employees,  or  others  sustaining  simi- 
lar relation. 

Distinguished  in  Breeden  v.  Frankford  Marine  Acci.  &  Plate  Glass  Ins.  Co. 
220  Mo.  346,  119  S.  W.  576,  holding  a  contract  to  indemnify,  a  mining  company 
in  case  of  loss  through  injuries  to  employees  invalid. 

Disapproved  in  Russell  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  157  Ind.  319,  55 
L.  R.  A.  258,  87  Am.  St.  Rep.  214,  61  N.  E.  678,  holding  contract  by  sleeping  car 
employee  exempting  transportation  company  from  liability  for  personal  injuries 
valid. 

2G  L.  R.  A.  721,  MOSELY  v.  REILY,  126  Mo.  124,  28  S.  W.  895. 
Validity    of    judgment    for    delinquent    taxes. 

Approved  in  Nolan  v.  Taylor,  131  Mo.  229,  32  S.  W.  1144,  holding  judgment 
in  statutory  proceeding  to  enforce  tax  lien  good  against  collateral  attack,  although 
initial  letter  of  first  name  is  placed  after  second  Christian  name. 

Disapproved  in  Turner  v.  Gregory,  151  Mo.  106,  52  S.  W.  234,  holding  judgment 
for  delinquent  taxes  subject  to  collateral  attack  when  rendered  on  publication 
against  owner  by  his  middle  name  instead  of  his  Christian  name  appearing  on 
record;  Riffle  v.  Ozark  Land  &  Lumber  Co.  93  Mo.  App.  43,  holding  invalid, 
judgment  for  delinquent  taxes  rendered  on  constructive  service  against  owner  by 
his  initials,  instead  of  his  full  name  appearing  by  record  title. 
Identity  of  grantor  with  preceding  grantee. 

Approved  in  Geer  v.  Missouri  Lumber  &  Min.  Co.  134  Mo.  95,  56  Am.  St.  Rep. 
489,   34  S.  W.   1099,  holding  identity  of  grantee  under  patent  with  grantor  in 
subsequent  deed  is  prima  facie  sufficiently  shown  when  name  is  same  and  land 
conveyed  identical,  although  different  residence  given. 
Initials  as  notice  of  full  name. 

Approved  in  State  v.  Kelley,  191  Mo.  687,  90  S.  W.  834,  holding  criminal  infor- 
mation signed  by  prosecuting  attorney  with  initial  of  first  name  sufficient. 

Cited  in  Lewright  v.  Walls,  55  Tex.  Civ.  App.  645,  119  S.  W.  721,  holding  that 
deed  executed  by  "A.  W.  Caswell,  attorney  in  fact,"  was  sufficient  under  power 
of  attorney  given  to  "Aldace  W.  Caswell;"  Emery  v.  Kipp,  154  Cal.  90,  19  L.R.A. 
(X.IS.)  988,  97  Pac.  17,  16  Ann.  Gas.  792,  holding  service  by  publication  in  suit 
affecting  realty  sufficient  where  service  is  by  name  party  used  in  recording  his 
title. 

Cited  in  note  (132  Am.  St.  Rep.  574)  on  proceedings  against  persons  by  less 
or  other  tfean  full  Christian  names. 

Distinguished  in  Green  v.  Meyers,  98  Mo.  App.  443,  72  S.  W.  128,  holding 
initials  of  judgment  debtor  in  abstract  of  judgment  sufficient  notice  of  full  name; 
Vincent  v.  Means,  184  Mo.  345,  82  S.  W.  96,  holding  service  by  initials  insuffi- 
cient it  appearing  that  party  sued  in  ejectment  had  never  so  signed  his  name  in 
executing  conveyances;  Burkham  v.  Manewal,  195  Mo.  507,  94  S.  W.  520,  holding 
in  suit  for  taxes  published  notice  using  only  initials  when  record  title  appears 
in  full  name  insufficient ;  Ohlman  v.  Clarkson  Saw  Mill  Co.  222  Mo.  67,  28  L.R.A. 
(X.8.)  433,  133  Am.  St.  Rep.  506,  120  S.  W.  1155,  holding  service  on  "Mike" 
Ohlman  in  an  action  to  recover  taxes  insufficient  it  appearing  on  the  record  title 
tli at  the  name  was  "Michael"  Ohlman. 

26  L.  R.  A.  723,  SINDLINGER  v.  KANSAS  CITY,  126  Mo.  315,  28  S.  W.  857. 
Duty  to  keep  streets  safe. 

Approved  in  Chicago  v.  Kohlhof,  64  111.  App.  353,  holding  city  required  to  keep 
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streets  reasonably  safe  for  use  in  usual  manner;  Missouri-Edison  Electric  Co.  v. 
Weber,  102  Mo.  App.  104,  76  S.  W.  736,  holding  cover  of  manhole  need  not  be 
so  constructed  as  to  bear  as  much  weight  as  rest  of  street. 
Defective    railing. 

Cited  in  Kelley  v.  Lawrence,  195  Mo.  89,  92  S.  W.  1158,  holding  owner  of  prem- 
ises not  liable  for  damages  sustained  while  attempting  to  sit  on  guard  rail. 

Cited  in  footnote  to  Kinney  v.  Onsted,  38  L.  R.  A.  665,  which  holds  owner 
of  premises  not  liable  for  fall  of  person  while  leaning  against  defective  railing 
on  platform  of  grain  elevator. 
Contributory    negligence. 

Approved  in  Wheat  v.  St.  Louis,  179  Mo.  579,  64  L.  R.  A.  294,  78  S.  W.  790, 
holding  driver  who,  with  knowledge  of  obstruction,  attempts  to  turn  round  with- 
out paying  attention  to  his  course,  guilty  of  contributory  negligence. 

Cited  in  Knight  v.  Kansas  City,  138  Mo.  App.  158,  119  S.  W.  990,  holding  driv- 
ing at  trot  at  night  in  street  where  sewer  was  being  constructed  not  contributory 
negligence  per  se. 
Negligence    as    question    of    lavr. 

Approved  in  Luckel  v.  Century  Bldg.  Co.  177  Mo.  630,  76  S.  W.  1035,  approving 
instruction  that  certain  line  of  conduct  is  negligence. 

26  L.  R.  A.  727,  THOMAS  v.  MASON,  39  W.  Va.  526,  20  S.  E.  580. 
Mandamus   to   compel    payment   of   claim. 

Approved  in  Bacon  v.  Tacoma,  19  Wash.  677,  54  Pac.  609,  holding  mandamus 
proper  remedy  to  compel  payment  of  city  warrants  disputed  on  ground  that  they 
have  been  paid  or  are  forgeries.  * 

Cited  in  County  Court  v.  Holt,  53  W.  Va.  536,  44  S.  E.  887  (dissenting 
opinion),  majority  holding  justice  of  peace  may  entertain  suit  against  county 
court  to  compel  payment  of  claim,  and  is  not  restricted  to  remedy  by  man- 
damus; H.  P.  Cornell  Co.  v.  Barber,  31  R.  I.  380,  76  Atl.  801,  holding  that 
mandamus  will  lie  to  compel  payment  of  claim  against  town,  where  claim  is 
undisputed  and  all  that  remains  to  be  done  is  plain  duty  of  treasurer  to  pay  it. 
Municipal  powers  and  liabilities  in  times  of  epidemic. 

Approved  in  Warner  v.  Stebbins,  111  Iowa,  88,  82  N.  W.  457,  holding  township 
board  of  health  may  enjoin  city  from  maintaining  pest  house  on  land  owned  by  it. 

Cited  in  Yates  v.  Taylor  County  Court,  47  W.  Va.  388,  35  S.  E.  24,  to  point 
that  contingent  liability  of  town  may  be  shown. 

Cited  in  footnotes  to  Frazer  v.  Chicago,  51  L.  R.  A.  306,  which  holds  estab- 
lishment of  smallpox  hospital  not  taking  or  damaging  of  adjoining  property; 
Daniel  v.  Putnam  County,  54  L.  R.  A.  292,  which  denies  right  of  county  officials 
to  make  cost  of  vaccine  matter  a  county  charge;  Twyman  v.  Frankfort,  64  L.  R. 
A.  572,  which  denies  liability  of  municipality  for  negligent  acts  of  officials  in 
enforcing  provisions  of  ordinance  for  removal  of  smallpox  patient  to  pest  house. 

Cited  in  notes  (26  L.R.A.  727)  on  special  powers  and  liabilities  of  municipali- 
ties in  times  of  epidemic;  (18  L.R.A. (N.S.)  260)  on  right  of  municipality  to 
establish  contagious-disease  hospital  beyond  city  limits;  (47  Am.  St.  Rep.  543) 
on  quarantine  and  health  laws  and  regulations;  (49  L.  ed.  LT.  S.  644)  on  con- 
stitutionality of  compulsory  vaccination. 
Power  of  board  of  health. 

Cited  in  footnotes  to  Davock  v.  Moore,  28  L.  R.  A.  783,  which  sustains  legis- 
lative power  to  provide  for  city  board  of  health  with  power  to  incur  expenses 
without  city's  consent;  Wilson  v.  Alabama  G.  S.  R.  Co.  52  L.  R.  A.  357,  which 
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holds   void,   order   of   board  of  health   against  any   person   entering  state   until 
further  order  of  board. 

Cited   in  note    (26  L.  R.  A.   490)    on  quarantine  regulations   by  health   au- 
thorities. 
Right  of  legislature   to   empower   city   to   buy  and   sell   fuel. 

Cited  in  footnote  to  Re  Municipal  Fuel  Plants,  60  L.  R.  A.  592,  which  denies 
power  of  legislature  to  empower  city  to  buy  and  sell  fuel  in  competition  with 
individuals,  except  in  case  of  great  scarcity. 
Municipal    power    over    nuisances. 

Cited  in  note  (38  L.  R.  A.  315,  322)  on  municipal  power  over  nuisances  af- 
fecting safety,  health,  and  personal  comfort. 

26  L.  R.  A.  733,  JORY  v.  SUPREME  COUNCIL  A.  L.  OF  H.  105  Cal.  20,  45  Am. 

St.  Rep.  17,  38  Pac.  524. 
Substitution   of   beneficiaries. 

Approved  in  Grimbley  v.  Harrold,  125  Cal.  29,  73  Am.  St.  Rep.  19,  57  Pac. 
558,  holding  that  member  of  benefit  society  who  agrees  not  to  change  beneficiary 
in  policy  if  latter  will  pay  assessments  cannot  violate  his  agreement. 

Cited  in  Holden  v.  Modern  Brotherhood,  151  Iowa,  682,  132  N.  W.  329,  hold- 
ing that  change  of  beneficiary  was  effected  where  insured  complied  with  all  re- 
quirements except  delivery  of  certificate  which  was  in  hands  of  original  bene- 
ficiary; Carter  v.  Carter,  35  Ind.  App.  78,  72  N.  E.  187,  holding  assured's 
power  of  substitution  of  beneficiary  is  subject  to  his  contract;  Farra  v.  Braman, 
171  Ind.  541,  86  N.  E.  843,  holding  divorce  not  ipso  facto  substitution  of  sec- 
ond wife  in  place  of  former  as  beneficiary  where  assured  failed  to  comply  with 
rules  providing  manner  of  substitution;  Adams  v.  Grand  Lodge  A.  O.  U.  W.  105 
Cal.  324,  45  Am.  St.  Rep.  45,  38  Pac.  914,  holding  fixed  equities  of  named  bene- 
ficiary inure  to  benefit  of  unnamed  equitable  beneficiary;  Great  Camp  K.  0.  T. 
M.  v.  Savage,  135  Mich.  464,  98  JST.  W.  26,  holding  payment  of  dues  by  wife  in 
consideration  of  being  beneficiary  creates  equitable  interest  in  her  favor  that 
invalidates  subsequent  substitution  without  her  consent;  Grand  Lodge  A.  0.  U. 
W.  v.  McFadden,  213  Mo.  286,  111  S.  W.  1172,  Affirming  114  Mo.  App.  202, 
89  S.  W.  68,  holding  mere  payment  by  wife  of  assessments  creates  no  equitable 
interest  such  as  invalidates  subsequent  substitution  of  beneficiary;  Preusser  v. 
Supreme  Hive,  L.  M.  123  Wis.  167,  101  N.  W.  358,  holding  voluntary  payment  by 
husband  of  wife's  insurance  dues  creates  no  vested  right. 

Cited  in  footnote  to  Carson  v.  Vicksburg  Bank,  37  L.  R.  A.  559,  which  denies 
right  to  substitute  other  persons  for  wife  as  beneficiary  of  endowment  certificate. 

Cited  in  notes  (49  L.R.A.  750)  on  power  of  insured  to  destroy  rights  of  bene- 
ficiary; (12  L.R.A.  (N.S. )  1209)  on  effect  of  consideration  moving  from  original 
beneficiary  in  mutual-benefit  certificate,  upon  right  to  change  beneficiaries;  (52 
Am.  St.  Rep.  561,  563,  565,  567)  on  change  of  beneficiary  of  mutual  or  member- 
ship life  or  accident  insurance. 

Distinguished  in  Hoeft  v.  Supreme  Lodge  K.  H.  113  Cal.  96,  33  L.R.A.  176,  45 
Pac.  185,  holding  substitution  of  beneficiaries  by  policy  holder  during  his  life- 
time binding  upon  children  though  procured  by  fraud;  Knights  of  Maccabees  v. 
Sackett,  34  Mont.  367,  115  Am.  St.  Rep.  532,  86  Pac.  423,  holding  where  failure 
to  substitute  beneficiary  according  to  rules  of  association  was  due  to  fault  of 
assured  the  substitution  fails  regardless  of  intent  of  assured;  Leftwich  v.  Wells, 
101  Va.  260,  99  Am.  St.  Rep.  865,  43  S.  E.  364,  holding  payments  of  dues  by 
third  party  in  absence  of  contract  creates  no  equity  in  his  favor  against  bene- 
ficiary by  assignment. 

L.R.A.  Au.  Vol.  IV.— 9. 


26  L.R.A.  733]  L.  R.  A.  CASES  AS  AUTHORITIES.  130 

Criticised  as  obiter  in  Supreme  Council,  R.  A.  v.  Heitzman,  140  Mo.  App.  113, 
120  S.  W.  628,  holding  no  vested  right  created  in  favor  of  beneficiary  by  pay- 
ment of  all  assessments  under  agreement  that  beneficiary  should  be  irrevocable. 
Failure  to  chang-e  beneficiary. 

Approved  in  Courtois  v.  Grand  Lodge,  A.  O.  U.  W.  135  Cal.  557,  87  Am.  St.  Rep. 
137,  67  Pac.  970,  holding  divorced  Avife  named  as  beneficiary  in  policy  entitled 
to  fund  as  against  second  wife  and  children,  where  no  change  of  beneficiary  was 
attempted. 
Interest    of    beneficiary. 

Approved  in  Supreme  Council  A.  L.  of  H.  v.  Gehrenbeck,  124  Cal.  44,  56  Pac. 
640,  holding  interest  Of  beneficiary  named  in  benefit  certificate  a  mere  expectancy 
which  does  not  ripen  into  a  right  until  death  of  insured ;  Cade  v.  Head  Camp,  P.  J. 
W.  W.  27  Wash.  224,  67  Pac.  603,  holding  wife  has  not  such  vested  interest  in 
policy  delivered  to  her  as  will  prevent  husband  from  naming  volunteer  as  new 
beneficiary,  although  assessments  paid  with  community  money. 

Cited  in  Sage  v.  Finney,  156  Mo.  App.  41,  135  S.  W.  996,  holding  that  rights 
of  person  without  insurable  interest  who  pays  premiums  under  contract  with 
insured  and  insurer,  are  only  those  given  by  contract. 

Cited  in  footnotes  to  Carpenter  v.  Knapp,  38  L.  R.  A.  128,  which  denies  as- 
signable interest  of  beneficiary  in  endowment  certificate,  where  assured  has  right 
to  change  beneficiary;  Thomas  v.  Cochran,  46  L.  R.  A.  160,  which  holds  interest 
in  benefit  certificate  goes  to  representative  of  beneficiary  dying  before  insured. 

Cited  in  note  (87  Am.  St.  Rep.  516)  on  assignment  of  life  insurance  policies. 
Payment  of  assessments. 

Cited  in  Clark  v.  Supreme  Council  R.  A.  176  Mass.  471,  57  N.  E.  787,  holding 
wife  who  paid  assessments  on  benefit  certificate  and  advanced  money  on  hus- 
band's false  assurance  that  certificate  was  payable  to  her  cannot  recover  out  of 
fund. 

26  L.  R.  A.  737,  Re  ST.  PAUL  GERMAN  INS.  CO.  58  Minn.  163,  49  Am.  St.  Rep. 

497,  59  N.  W.  996. 
Limitation    as    to    commencement   of   suit. 

Approved  in  Rottier  v.  German  Ins.  Co.  84  Minn.  119,  86  N.  W.  888,  holding 
statutory  limitation  restricting  suit  on  policy  to  two  years  after  loss  begins  to 
run  from  date  of  fire,  and  not  from  expiration  of  time  to  file  proofs  of  loss; 
McCallum  v.  National  Credit  Ins.  Co.  84  Minn.  137,  86  N.  W.  892,  holding,  after 
adjustment  of  loss,  company  liable  on  settlement  and  not  limited  by  provision 
in  policy  as  to  time  of  commencing  suit;  Kaufman's  Assigned  Estate,  22  Pa. 
Co.  Ct.  392,  holding  that  if  debt  not  barred  when  assignment  made,  creditor  may 
claim  from  assigned  estate  after  action  against  debtor  barred. 

26  L.  R.  A.  739,  HALUPTZOK  v.  GREAT  NORTHERN  R.  CO.  55  Minn.  446, 

57  N.  W.  144. 
Liability  for  act  of  one   assisting  employee 

Approved  in  Leavenworth  Electric  R.  Co.  v.  Cusick,  60  Kan.  597,  72  Am.  St. 
Rep.  374,  57  Pac.  519,  holding  street  railway  liable  for  injury  due  to  act  of  one 
to  whom  employee  deputed  performance  of  his  duties. 

Cited  in  Board  of  Trade  Bldg.  Corp.  v.  Cralle,  109  Va.  250,  22  L.R.A.  (N.S.) 
300,  132  Am.  St.  Rep.  917,  63  S.  E.  995,  holding  owner  not  liable  for  negligence 
of  boy  directed  by  hall  boy  to  operate  elevator;  Hills  v.  Strong.  132  111.  App. 
177,  holding  that  when  a  servant  in  charge  of  a  team  turns  it  over  to  another, 
for  his  own  convenience,  and  such  person  is  negligent,  he  is  not  a  servant  so 
that  the  master  is  liable  for  his  act. 

Distinguished  in  Landers  v.  Ohio  River  R.  Co.  46  W.  Va.  507,  33  S.  E.  296, 


131  L.  R.  A.  CASES  AS  AUTHORITIES.  [26  L.R.A.  741 

holding  railroad  company  liable  for  act  of  conductor  who  directed  another   to 

kick  trespasser  from  train. 

One  employed  by  servant,  as  a  servant  of  the  common  master. 

Cited  in  Cooper  v.  Lowery,  4  Ga.  App.  121,  60  S.  E.  1015,  holding  that  where 
a  servant,  employed  to  do  some  particular  work,  employs  another  to  assist  him, 
the  latter  is  not  a  servant  of  the  master,  unless  the  former  had  implied  or 
express  authority  to  hire  him;  Aga  v.  Harbach,  127  Iowa,  147,  109  Am.  St.  Rep. 
377,  102  N.  W.  833,  4  Ann.  Cas.  441,  holding  that  a  substitute  employed  by  a 
servant,  with  the  knowledge  and  consent,  express  or  implied  of  the  master,  there- 
by assumes  the  relationship  of  servant,  though  not  entitled  to  pay;  Thyssen  v. 
Davenport  Ice  &  Cold  Storage  Co.  134  Iowa,  752,  13  L.R.A.  (N.S.)  576,  112  N. 
W.  177,  holding  that  one  who  volunteers  to  help  a  servant,  does  not  thereby 
also  become  a  servant  of  the  master,  where  the  former  servant  had  no  express 
or  implied  authority  to  employ  others;  Pugmire  v.  Oregon  Short  Line  R.  Co. 
33  Utah,  36,  13  L.R.A. (N.S.)  569,  126  Am.  St.  Rep.  805.  92  Pac.  762,  14  Ann. 
Cas.  384,  holding  that  where  the  defendant  hired  another  person  to  do  the 
cooking  for  their  work  crew,  he  to  do  it  himself  or  hire  it  done,  one  whom  he 
hired  to  do  it  was  a  servant  of  the  defendant  though  not  entitled  to  pay  from  it. 

26  L.  R  .  A.  741,  LORD  v.  AMERICAN  MUT.  ACCI.  ASSO.  89  Wis.  19,  46  Am. 

St.  Rep.  815,  61  N.  W.  293. 
Parol  testimony  to  vary  written  instrument. 

Approved  in  Jackowski  v.  Illinois  Steel  Co.  103  Wis.  453,  79  N.  W.  757,  holding, 
in  absence  of  fraud  or  mistake,  parol  testimony  not  admissible  to  enlarge  or 
modify  written  release  of  claim  for  personal  injuries. 

Cited  in  Kelly  v.  Chicago  &  P.  R.  Co.  138  Iowa,  281,  128  Am.  St.  Rep.  195, 
114  N.  W.  536,  holding  par'ol  evidence  admissible  to  enlarge  a  writing  obtained 
by  fraud. 

Instrument    signed    without    knowledge    of    contents. 

Distinguished  in  Ferrell  v.  Ferrell,  53  W.  Va.  522,  44  S.  E.  187,  holding  instru- 
ment  signed   without  knowledge  of   its   contents  binding  if   party   was   able   to 
and  not  prevented  from  reading  it. 
Recovery   nnder  accident   policy. 

Approved  in  Fuller  v.  Locomotive  Engineers'  Mut.  Life  Acci.  Ins.  Asso.  122 
Mich.  552,  48  L.  R.  A.  88,  footnote  p.  86,  80  Am.  St.  Rep.  598,  81  N.  W.  326, 
holding  under  by-law  providing  for  full  payment  in  case  of  amputation  of  limb 
(whole  hand  or  foot),  full  amount  not  recoverable  on  amputation  of  one  fourth 
of  foot. 

Cited  in  Peterson  v.  Modern  Brotherhood,  125  Iowa,  572,  67  L.R.A.  635,  101 
N.  W.  289  (dissenting  opinion),  on  liberal  construction  of  enumerations  and  def- 
initions of  injuries  in  accident  policies;  Beber  v.  Brotherhood  of  R.  Trainmen, 
75  Neb.  186,  121  Am.  St.  Rep.  782,  106  N.  W.  168,  holding  "loss  of  hand  at  or 
above  wrist  joint"  to  mean  loss  of  use  of  hand  above  wrist;  Weidner  v.  Standard 
L.  Acci.  Ins.  Co.  130  Wis.  19,  110  N.  W.  246,  holding  it  for  jury  whether  beating 
by  robber  in  defense  of  his  booty  was  a  beating  for  "sole  purpose  of  robbery." 

Cited  in  footnotes  to  Moge"  v.  Society  de  Bienfaisance  St.  Jean  Baptiste,  35  L. 
R.  A.  736,  which  holds  total  blindness  resulting  from  accident  covered  by  policy; 
Peterson  v.  Modern  Brotherhood  of  America,  67  L.R.A.  631,  which  holds  a  Pott's 
fracture  not  covered  by  policy  providing  indemnity  in  ease  of  breaking  of  shafts 
of  both  bones  between  knee  and  ankle  joints. 

Cited  in  note  (38  L.  R.  A.  536,  540)  on  what  constitutes  total  disability  of 
insured. 
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Disability    to    follow    any    occupation. 

Cited  in  Monahan  v.  Supreme  Lodge  O.  of  C.  K.  88  Minn.  229,  92  N.  W.  972, 
holding,  if  injured  person  unable  to  do  all  essential  acts  necessary  in  prosecution 
of  occupation,  he  is  disabled  from  "following  any  occupation." 
"Loss"  as  Ninnit  >  ini;   permanent   impairment. 

Cited  in  Fishburn  v.  Burlington  &  N.  W.  R.  Co.  127  Iowa,  500,  103  N.  W.  481, 
holding  use  of  words,  "destruction  of  nervous  system,"  in  charge  to  jury  not 
error  it  appearing  that  plaintiffs  nervous  system  was  seriously  injured. 

Cited  in  note  14  Eng.  Rul.  Cas.  24,  on  rules  for  construing  "loss"  in  insurance 
policies. 

26  L.  R.  A.  743,  INTERNAL  IMPROV.  FUND  v.  LEWIS,  34  Fla.  424,  43  Am.  St. 

Rep.  209,  16  So.  325. 
Interest   allowable   on   overdue   coupons. 

Approved  in  Fox  v.  Hartford  &  W.  H.  Horse  R.  Co.  70  Conn.  11,  38  Atl.  871, 
holding  interest  allowable  on  overdue  coupons,  especially  after  demand  of  pay- 
ment. 

Distinguished  in  National  Bank   of  Duval   County,   45  Fla.  500,  34   So.   894, 
3  Ann.   Cas.  457,  holding  interest  not  allowed   on  county  warrants   even  after 
demand  and  refusal  to  pay  for  want  of  funds. 
N  «-ii«u  ia  bill  t  >    of  corporate  coupon  bonds. 

Cited  in  note  (61  Am.  St.  Rep.  751)  on  negotiability  of  corporate  coupon 
bonds. 

26  L.  R.  A.  746,  WILLIAMS  v.  KIMBALL,  35  Fla.  49,  48  Am.  St.  Rep.  238,  16 

So.  783. 
Right    to    inherit. 

Approved  in  Moore  v.  Moore,  169  Mo.  441,  58  L.  R.  A.  454,  69  S.  W.  278,  hold- 
ing illegitimate  child  authorized  by  statute  to  inherit  on  part  of  mother  may 
take  her  share  in  estate  of  mother's  brother,  who  died  after  her;  McCully  v. 
Warrick,  61  N.  J.  Eq.  610,  46  Atl.  949,  holding  illegitimate  children  of  same 
mother  cannot  inherit  from  each  other;  Shepherd  v.  Carlin,  99  Tenn.  66,  41  S.  W. 
340,  holding  statute  legitimating  slave  marriages  confers  right  of  inheritance 
from  parents,  but  no  right  of  collateral  inheritance. 

Cited  in  Finley  v.  Brown,  122  Tenn.  336,  25  L.R.A.(N.S.)  1285,  123  S.  W.  359, 
holding  that  child  adopted  in  one  state,  has  right,  under  law  of  comity  to  inherit 
land  in  another  state,  having  similar  adoption  laws,  where  its  laws  permit 
adopted  children  to  inherit;  Truelove  v.  Truelove,  172  Ind.  446,  27  L.R.A.  (X.S. ) 
225,  86  N.  E.  1018,  holding  child  of  deceased  illegitimate  is  not  subrogated  to 
statutory  right  of  inheritance  which  would  have  accrued  to  parent  if  living. 

Cited  in  footnotes  to  Leonard  v.  Braswell,  36  L.  R.  A.   707,  which   sustains 
right  of  offspring  of  bigamous  marriage,  void  where  entered  into,  to  inherit  lands 
in  state  declaring  such  issue  legitimate;  Moore  v.  Moore,  58  L.  R.  A.  451.  which 
sustains  bastard's  right  to  inherit  from  brother  of  deceased  mother. 
Issue   of  slave  marriage. 

Approved  in  Butler  v.  Butler,  161  111.  457,  44  N.  E.  203,  holding  slave  marriage 
validated  by  cohabitation  subsequent  to  emancipation. 

Distinguished  in  Johnson  v.  Wilson,  48  Fla.  79,  37  So.  179,  holding  under  sub- 
sequent statute  slave  marriages  legitimate  although  parties  did  not  cohabit 
after  emancipation. 

Disapproved  in  Christopher  v.  Munger,  61  Fla.  532,  55  So.  273,  holding  that 
purpose  of  Revised  Statute  of  1892,  section  1829,  was  to  prevent  escheats  and  to 
provide  for  inheritance  by  blood  relations  of  ex-slaves. 
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Overruled  in  Adams  v.  Sneed,  41  Fla.  157,  25  So.  893,  holding  issue  of  slave 
marriage  not  ratified  after  emancipation,  neither  legitimate  nor  illegitimate. 
Right  of  mother  of  illegitimate  child  to  sue  for  negligent  homicide. 

Approved  in  Alabama  &  V.  R.  Co.  v.  Williams,  78  Miss.  216,  51  L.  R.  A.  837, 
84  Am.   St.  Rep.   624,  28   So.   853,  holding  mother  of   illegitimate   child   cannot 
maintain  suit,  under  statute  giving  mother  right  of  action  for  negligent  killing 
of  child. 
Conflict  of  laws. 

Approved  in  Irving  v.  Ford,  183  Mass.  451,  65  L.  R.  A.  184,  97  Am.  St.  Rep. 
447,  67  N.  E.  366,  holding  statute  legitimating  children  of  slave  marriage  recog- 
nized by  father  as  his  not  binding  on  father  domiciled  in  another  state. 

Cited  in  footnote  to  Fowler  v.  Fowler,  59  L.  R.  A.  317,  which  holds  bastard 
legitimated  by  laws  of  parents'  domicil  through  their  marriage,  legitimate  every- 
where. 

Cited  in  notes  (65  L.R.A.  178)  on  conflict  of  laws  as  to  legitimacy;  (5  Eng. 
Rul.  Gas.  769)  on  law  governing  status  of  legitimacy. 

Disapproved  in  Finley  v.  Brown,  122  Tenn.  336,  25  L.R.A.  (N.S.)  1291,  123 
S.  W.  359,  holding  child  adopted  in  another  state  inherits  according  to  law  of 
that  state. 

26  L.  R.  A.   749,  HUMBOLDT  COUNTY  v.  LANDER  COUNTY,  22  Nev.   248, 

58  Am.  St.  Rep.  750,  38  Pac.  578. 
Jurisdiction  of  equity  to  determine  boundaries. 

Cited  in  Watkins  v.  Childs,  80  Vt.  104,  66  Atl.  805,  11  Ann.  Gas.  1123,  hold- 
ing there  must  exist  some  cause  for  equitable  relief  other  than  the  mere  dispute 
as  to  boundaries  in  order  to  warrant  interference  of  equity. 

Cited  in  note  (119  Am.  St.  Rep.  67,  70,  72)   on  suit  to  ascertain  and  declare 

boundaries. 

26  L.  R.  A.  751,  ST.  LOUIS,  K.  &  N.  W.  R.  CO.  v.  CLARK,  121  Mo.  169,  25 

S.  W.  192,  906. 
Railroad's    interest    in    right    of    way. 

Approved  in  Boyce  v.  Missouri  P.  R,  Co.  168  Mo.  590,  58  L.  R.  A.  444,  68  S.  W. 
920,  holding  railroad  acquires  perpetual  and  continuous  easement  in  its  right  of 
way  as  long  as  it  uses  it  for  railroad  purposes. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Cape  Girardeau  Bell  Teleph.  Co.  134 
Mo.  App.  412,  114  S.  W.  586,  holding  fee  remains  in  owner  of  land  condemned 
for  railway. 

Cited  in  note  (66  L.R.A.  37)   on  nature  of  railroad  as  realty  or  personalty. 

Distinguished  in  Shelby  County  R.  Co.  v.  Crawford,  235  Mo.  494,  139  S.  W. 
115,  holding  that  neither  railroad  nor  landowner  is  given  right  to  dictate  location 
of  ordinary  grade  crossing. 
Evidence   of  other  sales   to   show    value. 

Approved  in  Markowitz  v.  Kansas  City,  125  Mo.  490,  46  Am.  St.  Rep.  498,  28 
S.  W.  642;  Re  Forsyth  Boulevard,  127  Mo.  422,  30  S.  W.  188;  St.  Louis  Terminal 
R.  Co.  v.  Heiger,  139  Mo.  320,  40  S.  W.  947, — holding  evidence  of  sales  of  similar 
property  in  same  neighborhood  about  same  time  admissible  to  show  value  of 
land  sought  to  be  taken;  St.  Louis,  0.  H.  &  C.  R.  Co.  v.  Fowler,  142  Mo.  678,  44 
S.  W.  771,  holding  evidence  of  sales  of  land  not  similar  in  character  inadmissible 
on  question  of  value  of  particular  tract. 

Cited  in  Louisville,  A.  &  P.  V.  Electric  R.  Co.  v.  Whipps,  118  Ky.  130,  80 
S.  W.  507,  4  Ann.  Cas.  996,  holding  evidence  of  immediately  prior  sales  of  ad- 
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joining  property  of  same  class  and  character  admissible  to  prove  market  value 
of  land;  State  v.  Meysenburg,  171  Mo.  63,  71  S.  W.  229,  holding  evidence  of 
individual  sales  of  shares  of  stock  admissible  to  prove  value  of  stock  where  no 
market  value  can  be  established;  Union  R.  Co.  v.  Hunton.  114  Tenn.  626,  88 
S.  W.  182,  holding  evidence  of  sales  of  adjoining  lots  within  a  reasonable  time 
prior  to  condemnation  admissible  to  prove  value. 

Distinguished  in  Metropolitan  Street  R.  Co.  v.  Walsh,  197  Mo.  403,  94  S.  W. 
860,  holding  evidence  of  sales  of  adjoining  property  in  condemnation  proceedings 
to  party  condemning  not  admissible  to  prove  market  value. 
Benefit    of    statute    of    frauds. 

Approved  in  Shelton  v.  Thompson,  96  Mo.  App.  332,  70  S.  W.  256,  holding 
benefit  of  statute  of  frauds  cannot  be  claimed  by  one  not  party  to  contract; 
B.  Roth  Tool  Co.  v.  Champ  Spring  Co.  93  Mo.  App.  537,  67  S.  W.  967,  holding 
statute  of  frauds  cannot  be  availed  of  to  invalidate  contract  by  one  not  a  party 
to  it. 

Cited  in  Bauer  v.  Weber  Implement  Co.  148  Mo.  App.  666,  129  S.  W.  59,  hold- 
ing that  stranger  to  contract  cannot  set  up  statute  of  frauds  against  it;  Purdom 
Xaval  Stores  Co.  v.  Western  U.  Teleg.  Co.  153  Fed.  330,  holding  in  suit  against 
telegraph  company  for  failure  to  deliver  message  it  cannot  avail  itself  of  defense 
that  message  contained  a  contract  void  under  statute  of  frauds. 
Interest  on  award. 

Approved  in  Chicago,  S.  F.  &  C.  R.  Co.  v.  Eubanks,  130  Mo.  274.  32  S.  W.  658, 
holding  railroad  company  not  liable  for  interest  on  award  paid  into  court  and 
left  there  by  landowner  pending  disposition  of  exceptions  to  award;  St.  Louis, 
O.  H.  &  C.  R.  Co.  v.  Fowler,  142  Mo.  688,  44  S.  W.  771,  holding  if  landowner  does 
not  withdraw  money  deposited  in  condemnation  proceedings,  he  is  entitled  to 
interest  which  money  earns  while  in  custody  of  court. 

Cited  in  note   (28  L.R.A.  (N.S.)   63)   on  interest  on  unliquidated  damages. 
Exception    to    award. 

Approved   in   Leaven  worth   Terminal   R.   &   Bridge   Co.    v.    Atchison,    137    Mo. 
229,  37   S.  W.  913,  holding  filing  of  report  and   payment  of  damages   complete 
appropriation,  but  parties  have  ten  days  after  notice  to  except  to  award. 
Reservation  to  landowner. 

Approved  in  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Knapp-Stout  &  Co.  Co.  160  Mo. 
407,  61  S.  W.  300,  holding  railroad  may  reserve  to  owner  of  land  condemned, 
surface  crossings  over  its  projected  roadbed. 

Cited  in  Indianapolis  &  C.  Traction  Co.  v.  Wiles,  174  Ind.  242,  91  N.  E.  161, 
holding  that  in  exercising  right  of  eminent  domain  party  may  leave  in  owner 
certain  rights  and  privileges  not  inconsistent  with  public  use;  Spokane  Valley 
Land  &  Water  Co.  v.  Jones,  53  Wash.  45,  101  Pac.  515,  holding  in  condemnation 
of  water  of  lake  for  irrigation  an  offer  to  exempt  sufficient  water  to  irrigate 
lands  of  littoral  owner  is  not  a  compensation  other  than  money. 

Cited  in  footnote  to  Louisville  &  N.  R.  Co.  v.  Pittsburgh  &  K.  Coal  Co.  55 
L.  R.  A.  601,  which  denies  power  of  railroad  company  to  bind  itself  to  coal 
dealer  not  to  allow  use  of  switch  track  for  hauling  coal  of  other  dealers. 

Cited  in  note    (26  L.  R.  A.   754)    on  mitigation  of  damages   in   condemnation 
cases  by   reserving  to   landowner  an   estate,   rights,   or   easements   in   respect  to 
the  property. 
Connecting?   track   -with    neighboring    establishment. 

Distinguished  in  St.  Louis,  K.  &  X.  W.  R.  Co.  v.  Knapp-Stout  &  Co.  Co.   160 
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Mo.  415,  61  S.  W.  300,  holding  railroad  company  not  required  to  connect  its  track 
with  neighboring  lumber  yard  when  highway  intervenes. 
Measure   of  damages. 

Cited  in  St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Knapp-Stout  &  Co.  Co.  160  Mo.  412, 
61  S.  W.  300,  holding  measure  of  damages  in  condemnation  proceedings  is  market 
value  of  land  taken  and  damages  to  remainder,  less  any  benefits  peculiar  to  it; 
Manitowoc  Clay  Product  Co.  v.  Manitowoc,  G.  B.  &  N.  W.  R.  Co.  135  Wis.  106, 
115  N.  W.  390,  holding  owner  bound  to  accept  crossing  provided  by  railroad  in 
reduction  of  damages  in  condemnation  proceedings  also  citing  annotation  on  this 
point;  Great  Western  R.  Co.  v.  Ackroyd,  44  Colo.  456,  98  Pac.  726,  on  conflict 
as  to  railroad's  offer  to  build  crossing  as  mitigation  of  damages  in  eminent 
domain  and  holding  that  no  such  mitigation  results  also  citing  annotation  with 
special  approval. 

Cited  in  footnote  to  Southern  P.  R.  Co.  v.  San  Francisco  Sav.  Union,  70  L.R.A. 
221,  which  holds  that  damages  for  condemning  railroad  right  of  way  across 
oil-bearing  land  should  represent  value  of  easement  only. 

Cited  in  notes   (9  L.R.A. (N.S.)    782)   on  right  to  set  off  benefits  against  dam- 
ages on  condemnation;    (85  Am.  St.  Rep.  311)   on  elements  of  damages  allowable 
in  eminent  domain  proceedings. 
Fencing;   tracks. 

Approved  in  Smith  v.  Missouri,  K.  &  T.  R.  Co.  94  Mo.  App.  401,  68  S.  W.  238, 
holding  railroad  company  not  required  to  fence  tracks  inside  corporate  limits, 
but  may  do  so. 

Cited  in  Schafer  v.  St.  Louis  &  H.  R.  Co.  144  Mo.  174,  45  S.  W.  1075  (same  case 
in  76  Mo.  App.  132,  after  remand  by  supreme  court),  refusing  to  take  jurisdic- 
tion of  case;  Duncan  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  Ill  Mo.  App.  197,  85  S. 
W.  661,  holding  railroad  bound  to  erect  and  maintain  fences  on  both  sides  of 
track  where  not  necessarily  left  unfenced  for  transaction  of  business;  Smith  v, 
St.  Louis,  M.  &  S.  E.  R.  Co.  Ill  Mo.  App.  417,  85  S.  W.  972,  holding  statutory 
duty  of  railway  to  fence  is  obligatory  and  damages  to  stock  by  reason  of  failure 
to  do  so  is  recoverable  by  owner;  Cape  Girardeau  &  C.  R.  Co.  v.  Wingerter,  324 
Mo.  App.  436,  101  S.  W.  1113,  holding  that  railroad  by  condemnation  acquires 
only  easement,  the  fee  remaining  in  the  landowner  whose  premises  were  con- 
demned hence  condemnation  and  sale  are  distinct  transactions  as  regards  amount 
of  compensation;  Welch  v.  St.  Louis  &  S.  F.  R.  Co.  131  Mo.  App.  468,  109  S. 
W.  1074,  holding  it  question  for  jury  whether  "flag  station"  constitutes  a  depot 
within  meaning  of  statutes  requiring  railroads  to  fence  track  except  at  depots; 
Bridges  v.  Missouri,  K.  &  T.  R.  Co.  132  Mo.  App.  580,  112  S.  W.  37,  holding 
railroad  bound  to  fence  "passing  track"  it  appearing  not  to  be  connected  with  a 
station  and  lying  outside  corporate  limits  of  city. 
Waiver  of  defense  of  statute  of  frauds. 

Cited  in  Miller  v.  Western  U.  Teleg.  Co.  157  Mo.  App.  585,  138  S.  W.  887, 
to  the  point  that  contract  voidable  because  not  in  writing  may  be  waived  by 
party  to  be  charged  and  thereby  make  it  binding. 

26  L.  R.  A.  765,  SWEARINGEN  v.  LAHNER,  93   Io\v      147,  57  Am.  St.  Rep. 

261,  61  N.  W.  431. 
Tender   of  overdue    interest    on    principal. 

Approved  in  Connecticut  Mut.  L.  Ins.  Co.  v.  Westerhoff,  58  Neb.  381,  76  Am. 
St.  Rep.  101,  78  N.  W.  724,  holding  tender  of  overdue  interest  after  / default  does 
not  deprive  mortgagee  of  his  right  of  foreclosure. 
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Cited  in  Caldwell  v.  Kimbrough,  91  Miss.  909,  45  So.  7,  holding  after  default 
and  option  declared  under  trust  deed  it  is  too  late  to  defeat  its  effectuation  by 
tender  of  the  amount  due  at  time  of  default. 

Cited  in  notes  (22  L.R.A.  (N.S.)  361)  on  prevention  of  foreclosure  of  real 
estate  mortgage  for  default  in  interest  or  taxes  by  payment  before  commence- 
ment; (36  L.R.A. (N.S.)  309)  on  tender  of  interest  which  will  prevent  accelera- 
tion of  maturity  of  mortgage  under  interest  clause. 

Disapproved  in  Weinberg  v.   Xaher,   51  Wash.  597,  22  L.R.A.(N.S.)    958,   99 
Pac.  736,  holding  tender  of  overdue  interest  prior  to  mortgagee's  affirmative  act 
of  election  defeats  right  to  declare  entire  debt  due. 
Necessity    of    demand    or    notice    of    election. 

Approved  in  Jurgensen  v.  Carlsen,  97  Iowa,  631,  66  N.  W.  877,  holding  neith 
er  demand  nor  notice  of  election  necessary  as  condition  precedent  to  foreclosure 
of  overdue  mortgage. 
—  Sufficiency. 

Cited  in  Dieter  v.  Bowers,  37  Tex.  Civ.  App.  618,  84  S.  W.  847,  holding  suir 
sufficient  notice  of  election  under  clause  in  trust  deed  providing  that  on  default 
in  payment  of  interest  notes  for  sixty  days  holder  might  declare  principal  and 
interest  due. 
Declaring:   -whole    debt   due   upon    default. 

Approved  in  Van  Vechten  v.  Jones,  104  Iowa,  440,  73  N.  W.  1032,  holding  mort- 
gagor may  declare  whole  debt  due,  if  interest  coupon  not  paid  within  time  to 
which  payment  was  extended;  Houston  v.  Curran,  101  111.  App.  206,  holding 
stipulation  that  mortgagee  may  declare  entire  principal  due  upon  default  in 
payment  of  principal  or  interest  valid. 

Cited  in  Moore  v.  Crandall,  146  Iowa,  28,  140  Am.  St.  Rep.  276,  124  X.  \V. 
812,  holding  that  bringing  of  foreclosure  suit  is  election  to  treat  whole  sum  due 
where  mortgagor  fails  to  effect  insurance  according  to  stipulation;  Mullen  v. 
Gooding  Implement  &  Hardware  Co.  20  Idaho,  353,  118  Pac.  666,  holding  that 
commencement  of  foreclosure  suit  was  election  by  mortgagee  to  declare  whole 
sum  due  on  account  of  failure  to  pay  interest  when  due. 
Construction  of  default  clause. 

Cited  in  Phillipi  Collieries  Co.  v.  Thompson,  89  C.  C.  A.  501,  163  Fed.  27. 
holding  under  express  clause   in  deed  that  all  unpaid  payments  shall  become 
due  on  failure  to  pay  accrued  annual  interest,  accrued  annual  interest  shall  mean 
interest  on  entire  amount  of  deferred  payments. 
Nature  of  default  clause. 

Cited  in  Snyder  v.  Miller,  71  Kan.  418,  69  L.R.A.  253,  114  Am,  St.  Rep.  489, 
80  Pac.  970,  holding  that  stipulation  that  entire  sum  becomes  due  upon  default 
of  any  payment  is  not  to  be  regarded  as  a  forfeiture. 
Waiver   of   default   by   delay   In    foreclosing:. 

Approved  in  Kansas  Loan  &  T.  Co.  v.  Gill,  2  Kan.  App.  492,  43  Pac.  991,  hold- 
ing  mortgagee's    delay    in    foreclosure   on    default   of   payment   of    interest    not 
waiver  of  right. 
Plea  of   •waiver  of  right  of  election. 

Approved  in  Pierson  v.  Benedict,  5  Kan.  App.  792,  48  Pac.  996,  holding  waiver 
of   right  of  election   should  be   pleaded. 
Relief  in  equity  from  forfeitures. 

Cited  in  note  (86  Am.  St.  Rep.  62)  on  relief  in  equity  from  forfeitures. 
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26  L.  R.  A.  767,  DES  M01NES  CITY  R.  CO.  v.  DES  MOINES,  90  Iowa,  770, 

58  N.  W.  906. 
Repeal  or  modification  of  ordinance. 

Limited  in  Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118  Iowa,  305,  92  N.  W.  79, 
holding  ordinance  authorizing  street  railway  to  lay  tracks  in  street  may  be  re- 
pealed or  modified  in  exercise  of  reasonable  discretion. 
Equitable  jurisdiction  to  avoid  ordinance. 

Cited  in  J.  K.  &  W.  H.  Gilcrest  Co.  v.  Des  Moines,  128  Iowa,  54,  111  Am.  St. 
Rep.  189,  5  Ann.  Cas.  945,  holding  equity  will  declare  void  ordinance  permitting 
railroad  to  stand  trains  on  public  street  unreasonable  length  of  time  as  creating 
nuisance. 
Power   of  municipality   over  street  railways. 

Cited  in  notes  (50  L.R.A.  144)  on  privilege  of  using  streets  as  a  contract, 
within  constitutional  provision  against  impairing  obligation;  (70  L.R.A.  853) 
on  power  of  municipality  to  compel  change  of  grade  of  railway  in  street;  (6 
L.R.A.  (N.S.)  1029)  on  reimbursement  by  municipality  of  public-service  corpo- 
ration for  expenses  entailed  by  street  improvements. 

26  L.  R.  A.  769,  REIPE  v.  ELTING,  89  Iowa,  82,  48  Am.  St.  Rep.  356,  56  N. 

W.  285. 
Violation    of    statute    as    negligence. 

Approved  in  Quinn  v.  O'Keeffe,  9  App.  Div.  71,  41  N.  Y.  Supp.  116,  holding 
fact  that  person  receiving  injury  was  on  wrong  side  of  road  will  not  prevent  him 
from  recovering  damages;  Cook  v.  Fogarty,  103  Iowa,  504,  39  L.  R.  A.  489,  72 
N.  W.  677,  holding  possibility  of  discovering  approach  of  another  in  time  to  turn 
to  right  on  highway  does  not  establish  negligence  in  not  doing  so. 

Cited  in  Needy  v.  Littlejohn,  137  Iowa,  711,  115  N.  W.  483,  holding  that 
failure  of  driver  to  observe  the  law  of  the  road  is  not  conclusive  of  negligence. 

Cited  in  footnotes  to  Perlstein  v.  American  Exp.  Co.  52  L.  R.  A.  959,  which 
holds  violation  of  statute  requiring  drivers  to  turn  to  right  shown  by  collision 
with  one  driving  close  to  sidewalk  on  right-hand  side  of  highway;  Winter  v. 
Harris,  54  L.  R.  A.  643,  which  holds  person  on  left  of  center  of  full  width  of 
road  in  fault,  though  on  right  of  center  of  macadamized  part;  Queen  v.  Dayton 
Coal  &  I.  Co.  30  L.  R.  A.  82,  which  holds  violation  of  statute  against  hiring  boy 
under  twelve  to  work  in  mine,  negligence  per  se;  Marino  v.  Lehmaier,  61  L. 
R.  A.  812,  which  holds  violation  of  penal  statute  against  employing  children  of 
certain  age  in  factory,  negligence;  Neal  v.  Rendall,  63  L.R.A.  668,  which  holds 
failure  of  driver  to  turn  to  right  of  highway  evidence  of  negligence  sufficient 
to  go  to  jury;  Frontier  Steam  Laundry  Co.  v.  Connolly,  68  L.R.A.  425,  which 
holds  owner's  failure  to  comply  with  ordinance  requiring  fire-proof  shutters  on 
brick  buildings  not  such  negligence  as  to  render  him  liable  for  destruction  by 
fire  communicated  through  unprotected  windows  of  goods  in  his  possession  as 
bailee. 
Subrogation  of  snrety. 

Cited  in  Woods  v.  Douglas,  46  W.  Va.  667,  33  S.  E.  771,  holding  surety  entitled 
to  subrogation  over  one  taking  deed  of  trust  with  knowledge  that  surety  paid 
debt. 
Contributory  negligence. 

Cited  in  note  (103  Am.  St.  Rep.  278)  on  contributory  negligence  of  persons 
injured  on  highways. 
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Uses  of  highway. 

Cited  in  note  (131  Am.  St.  Rep.  532)  on  purposes  for  which  highways  may 
not  be  used. 

26  L.  R,  A.  773,  METROPOLITAN  WEST  SIDE  ELEV.  R.  CO.  v.  STICKNEY, 
150  111.  362,  37  N.  E.  1098. 

Followed  without  discussion  in  Metropolitan  West  Side  Elev.  R.  Co.  v.  Clancy, 
153  111.  270,  38  N.  E.  557. 
Damages  to  land  not  taken. 

Approved  in  Allmon  v.  Chicago,  P.  &  M.  R.  Co.  155  111.  20,  39  N.  E.  569; 
Metropolitan  West  Side  Elev.  R.  Co.  v.  White,  166  111.  380,  46  N.  E.  978;  Davis 
v.  Northwestern  Elev.  R.  Co.  170  111.  602,  48  N.  E.  1058;  Metropolitan  West 
Side  Elev.  R.  Co.  v.  Springer,  171  111.  181,  49  N.  E.  416;  Galesburg  &  G.  E.  R. 
Co.  v.  Milroy,  181  111.  246,  54  N.  E.  939,  —  holding  measure  of  damages  to  land 
not  taken  by  railroad  is  effect  of  construction  of  road  upon  its  market  value : 
Rockford  v.  Doughty,  103  111.  App.  49,  holding  damage  to  land  not  taken  for 
public  improvement  determined  by  its  value  before  and  after  the  improvement; 
Chicago  v.  Anglurn,  104  111.  App.  190,  holding,  in  ascertaining  damages  to  prop- 
erty none  of  which  is  taken,  entire  improvement  made  by  city  must  be  consid- 
ered, and  not  merely  part  of  it. 

Cited  in  Sullivan  v.  Missouri,  K.  &  T.  R.  Co.  29  Tex.  Civ.  App.  431,  68  S. 
W.  745,  holding  market  value  before  and  after  appropriation  owing  to  its  adapta- 
bility to  a  certain  purpose  will  be  considered  in  ascertaining  damages  to  part  of 
land  not  taken. 
Setting-   off   benefits   against    damages. 

Approved  in  Chicago  v.  Lonergan,  196  111.  525,  63  N.  E.  1018,  holding  benefits 
arising  from  change  of  grade  must  be  such  as  affect  market  value  or  use  of 
land,  and  capable  of  measurement;  Brokaw  v.  Highway  Comrs.  99  111.  App.  417, 
holding  benefits  enjoyed  in  common  by  owners  of  surrounding  property  cannot  be 
considered  in  estimating  damages  due  to  opening  of  new  road;  Chicago  v.  Le 
Moyne,  56  C.  C.  A.  283,  119  Fed.  667,  holding  benefit  derived  from  trolley  system 
in  common  with  other  property  cannot  be  offset  against  actual  damages  arising 
from  construction  of  viaduct. 

Cited  in  Mantorville  R.  &  Transfer  Co.  v.  Slingerland,  101  Minn.  494,  11 
L.R.A.(N.S.)  281,  118  Am.  St.  Rep.  647,  112  N.  W.  1033,  holding  that  benefits 
which  may  be  set  off  must  be  actual  as  distinguished  from  speculative. 

Cited  in  footnote  to  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right 
to  deduct  benefits  from  damages  in  exercise  of  eminent  domain  by  individual. 

Cited   in  notes    (109   Am.   St.   Rep.   911;    9   L.R,A.(N!s.)    784,   814,   815)    on 
right  to  set  off  benefits  against  damages  on  condemnation. 
What    are    special    benefits.  i 

Approved  in  Fahnestock  v.  Peoria,  171  111.  457,  49  N.  E.  496,  holding  any  in- 
crease in  market  value  of  land  by  proposed  improvement  a  special  benefit;  Blair 
v.  Charleston,  43  W.  Va.  71,  35  L.  R,  A.  857,  64  Am.  St.  Rep.  837,  26  S.  E.  341, 
holding  special  benefit  is  enhancement  in  value  by  reason  of  public  improvement, 
as  distinguished  from  general  benefits  to  whole  community. 

Cited  in  Peoria,  B.  A  C.  Traction  Co.  v.  Vance,  225  111.  273,  9  L.R.A.(N.S.) 
786,  80  N.  E.  134,  holding  benefits  common  to  other  farms  in  vicinity  special 
benefits  provided  they  enhance  value  of  the  particular  property:  Eldorado,  M. 
&  S.  W.  R.  Co.  v.  Everett,  225  111.  535,  80  N.  E.  281,  holding  right  of  way  that 
enhances  value  of  farm  by  making  marketing  of  coal  taken  therefrom  easier 
a  special  benefit  although  surrounding  property  is  likewise  benefited;  Spokane 
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Traction  Co.  v.  Granath,  42  Wash.  511,  85  Pac.  261,  holding  erection  of  bridge 
over  river  with  terminus  fronting  owner's  property  a  special  benefit  although 
other  properties  are  enhanced  by  same  improvement;  Taber  v.  New  York.  P.  & 
B.  R.  Co.  28  R.  I.  277,  67  Atl.  9,  holding  erection  of  terminus  by  railroad  com- 
pany a  special  benefit  even  though  same  benefits  are  enjoyed  by  other  abutting 
owners;  Illinois,  I.  &  M.  R.  Co.  v.  Borms,  219  111.  181,  76  N.  E.  149,  holding 
intent  to  erect  depot  and  elevator  on  laud  adjoining  condemned  property  not  a 
special  benefit  where  landowner  could  not  enforce  its  erection, 
•liisi  compensation. 

Approved  in  Phillips  v.  Scales  Mound,  195  111.  363,  63  N.  E.  180,  holding  just 
compensation  means  payment  of  such  sum  as  will  make  landowner  whole. 

Cited  in  Neilson  v.  Chicago,  2  111.  C.  C.  363,  holding  police  power  no  exception 
to  constitutional  inhibition  of  taking  private  property  without  compensation, 

26  L.  R.  A.  779,  STATE  v.  MASON,  26  Or.  273,  38  Pac.  130. 
Editor's  responsibility  for  libel  published  in  newspaper. 

Cited  in  Ex  parte  Mason,  29  Or.  20,  54  Am.  St.  Rep.  772,  43  Pac.  651,  to 
statement  that  defendant  was  convicted  by  reason  of  carelessness  in  suffering 
libel  to  appear  in  paper  of  which  he  was  editor;  People  v.  Tuller,  238  111.  136, 
87  N.  E.  336,  holding  editor  responsible  for  libel  published  although  unknown 
to  him  it  appearing  that  he  did  not  exercise  proper  supervision  of  his  subordi- 
nates. 

Cited  in  footnote  to  Smith  v.  Utley,  35  L.  R.  A.  620,  which  holds  managing 
editor  responsible  for  libel  published  in  newspaper. 
Master's   liability   for  act   of   servant. 

Cited  in  Davis  v.  Hearst,  160  Cal.  165,  116  Pac.  530,  to  the  point  that  malice 
in  fact  is  not  imputable  to  master  merely  from  act  of  employee. 

Cited  in  note   (27  L.  R,  A.  199)   on  master's  civil  responsibility  for  wrongful 
or  negligent  act  of  servant  or  agent  toward  one  who  has  no  claim  on  master  by 
reason  of  contract,  incipient  or  perfected. 
Words  libelons  per  se. 

Cited  in  note  (116  Am.  St.  Rep.  805)  on  what  words  are  libelous  per  se. 

26  L.  R.  A.  784,  KING  v.  McLEAN  ASYLUM,   12  C.  C.  A.   145,  21  U.  S.  App. 

481,  64  Fed.  331. 
Jurisdiction    of    Federal    conrt. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  794,  holding  Fed- 
eral court  has  jurisdiction  of  proceeding  by  scire  facias  to  enforce  liability  for 
costs,  without •  reference  to  amount  in  controversy  or  citizenship  of  parties; 
Grand  Trunk  R.  Co.  v.  Tennant,  14  C.  C.  A.  191,  21  U.  S.  App.  682,  66  Fed.  923, 
holding  description  of  corporation  as  of  particular  state  sufficient  showing  of 
citizenship  to  confer  jurisdiction,  in  absence  of  specific  objection;  Re  Storti,  109 
Fed.  808,  holding  petition  for  habeas  corpus  on  ground  that  prisoner  is  in  cus- 
tody in  violation  of  Constitution,  law,  or  treaty  of  United  States  must  specify 
facts  relied  on;  Hale  v.  Coffin,  114  Fed.  574,  holding  Federal  court  has  jurisdic- 
tion of  suit  to  subject  assets  of  estate  of  deceased  stockholder  in  hands  of  leg- 
atee, to  assessment  made  against  stockholder  under  foreign  statute. 

Cited  in  Ex  parte  Moebus,  148  Fed.  40,  holding  Federal  court  has  no  juris- 
diction in  habeas  corpus  proceedings  discharging  state  prisoner  there  appearing 
no  diversity  of  citizenship. 

Limited  in  Clifford  v.  Williams,  131  Fed.   103,  holding  Federal  court  has  no 
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jurisdiction  in  habeas  corpus  proceedings  in  controversy  between  citizens  of  dif- 
ferent states  as  to  custody  of  child  who  is  not  imprisoned  nor  restrained. 
Jurisdiction  of  court  over  insane  persons. 

Cited  in  Re  Allen,  82  Vt.  381,  26  L.R.A.(N.S.)  242,  73  Atl.  1078,  holding  that 
in  releasing  dangerous   insane  person  from  illegal  confinement  the  court  under 
its  common  law  jurisdiction  may  restrain  him  pending  final  proceedings  for  legal 
detention. 
Appellate    review. 

.Approved  in  Blake  v.  United  States,  18  C.  C.  A.  118,  33  U.  S.  App.  376,  71 
Fed.  287,  holding  charge  as  whole  will  be  presumed  correct  where  only  detached 
sentence  is  brought  up;  Philip  Schneider  Brewing  Co.  v.  American  Ice  Mach. 
Co.  23  C.  C.  A.  100,  40  U.  S.  App.  382,  77  Fed.  149,  holding  objections  as  to 
amount  or  informality  of  verdict  not  available  on  appeal  unless  brought  to  at- 
tention of  trial  court. 
Dicta  in  opinion. 

Approved  in  Shute  v.  Morley  Sewing  Mach.  Co.  12  C.  C.  A.  358,  21  U.  S.  App. 
526,  64  Fed.  369,  and  Hubbell  v.  Houghton,  86  Fed.  550,  holding  dicta  in  opinion 
not  of  obligatory  force;  Re  Peabody,  55  C.  C.  A.  364,  118  Fed.  266,  holding  parts 
of  opinion  evidently  dicta,  and  in  which  it  does  not  appear  all  the  justice* 
concurred,  not  binding. 
Obviation  of  irregularity. 

Approved  in  Gregory  v.  Pike,  15  C.  C.  A.  41,  21  U.  S.  App.  658,  67  Fed.  840, 
holding  irregularity  in  making  person  party  defendant  not  ground  for  reversal  or 
modification  when  subsequently  obviated. 
Defenses    to   foreign    judgment. 

Approved  in  Union  &  P.  Bank  v.  Memphis,  49   C.  C.  A.  466,   HI   Fed.   572, 
holding,  where  foreign  judgment  is  sued  upon  or  pleaded  in  bar,  those  defenses 
only  can  be  interposed  which  might  be  made  to  it  at  home. 
Habeas    corpus. 

Cited  in  note   (64  L.  R.  A.  517)   on  right  of  insane  person  to  institute  habeas 
corpus  proceedings  by  next  friend. 
Recovery   of   pension   money. 

Approved  in  Pooler  v.  United  States,  62  C.  C.  A.  319,  127  Fed.  521,  holding 
right  of  United  States  to  recover  moneys  wrongfully  received  by  pensioner 
exists  at  common  law  and  is  not  superseded  by  penal  suit  authorized  by  statute. 

26  L.  R.  A.  799,  MARR  v.  RAY,  151  111.  340,  37  N.  E.  1029. 
Statute  of  frauds. 

Approved  in  Peck  v.  McCormick  Harvesting  Mach.  Co.  94  111.  App.  591, 
holding  statute  of  frauds  applicable  in  action  at  law  to  oral  contract  not  to 
be  performed  within  one  year,  although  there  has  been  partial  performance; 
Gernand  v.  Schmitt,  89  111.  App.  550,  holding  parol  lease  of  premises  for  term 
of  over  four  years  invalid  under  statute  of  frauds. 

Cited  in  Dobbs  v.  Atlas  Elevator 'Co.  25  S.  D.  181,  126  N.  W.  250,  holding 
that  tenant  who  takes  possession  and  enjoys  benefits  under  lease  void  under 
statute  of  frauds  must  pay  rent  according  to  terms  of  lease;  Chicago  Title  & 
T.  Co.  v.  Thomson,  139  111.  App.  158,  on  right  of  renewal  of  lease  on  verbal 
assignment  thereof. 

Cited  in  notes  (26  L.R.A.  801)  on  compensation  for  use  of  premises  where 
lease  is  invalid  under  statute  of  frauds;  (3  L.R.A.(N.S.)  793)  on  taking  pos- 
session of  realty  as  part  performance  to  satisfy  statute  of  frauds. 
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Distress    for    rent. 

Approved  in  Tanton  v.  Boomgarden,  89  111.  App.  503,  holding  interest  not 
collectible  in  proceeding  in  distress  for  rent. 

Cited  in  Bates  v.  Hallinan,  220  111.  26,  77  N.  E.  115,  holding  landlord  could 
recover  damages  for  improper  husbandry  where  lease  provided  for  payment  in 
one-half  grain  raised  and  damages  for  improper  husbandry  should  he  added  to 
and  be  recoverable  as  rent;  Lord  v.  Johnson,  120  111.  App.  58,  holding  distress 
is  not  available  as  a  remedy  to  recover  damages  for  breach  of  general  cove- 
nants in  lease. 

Cited  in  footnote  to  Hutsell  v.  Deposit  Bank,  39  L.  R.  A.  403,  which  holds 
right  of  distress  does  not  pass  to  assignee  of  rent  note. 
Action    for   use    and    occupation. 

Approved  in  Hill  v.  Coal  Valley  Min.  Co.  103  111.  App.  43,  holding  action  for 
use   and   occupation    founded   on   contract,    express   or   implied,   and   relation   of 
landlord  and  tenant  must  exist  between  parties. 
Tenancy    at    will. 

Cited  in  German  State  Bank  v,  Herron,  111  Iowa,  27,  82  N.  W.  430,  holding  ten- 
ant who  continues  in  possession  with  landlord's  assent  after  expiration  of  term 
becomes  tenant  at  will. 

Cited  in  note  (25  Eng.  Rul.  Cas.  8)  on  what  constitutes  a  tenancy  at  suffer- 
ance or  at  will. 

26  L.  R.  A.  803,  THOMPSON  v.  NIGGLEY,  53  Kan.  664,  35  Pac.  290. 
Duress  by  threat  of  imprisonment  of  husband  or  relative. 

Approved  in  Heaton  v.  Norton  County  State  Bank,  59  Kan.  292,  52  Pac.  876, 
holding  contract  executed  by  wife  because  of  threatened  arrest  of  her  husband 
not  binding  upon  her;  Heaton  v.  Norton  County  State  Bank.  5  Kan.  App.  502, 
47  Pac.  576,  holding  deed  of  homestead  obtained  from  wife  by  threat  to  arrest 
husband  void  for  undue  influence,  whether  latter  guilty  or  not;  Gorringe  v.  Reed, 
23  Utah,  137,  90  Am.  St.  Rep.  692,  63  Pac.  902,  holding  wife  may  avoid  deed  in- 
duced by  threat  to  imprison  husband. 

Cited  in  Delta  County  Bank  v.  McGranahan,  37  Wash.  309,  79  Pac.  796,  hold- 
ing notes  given  by  wife  under  threats  to  institute  criminal  prosecution  against 
husband  not  binding  on  wife,  in  hands  of  payee;  Williamson,  H.  F.  Co.  v.  Acker- 
man,  77  Kan.  506,  20  L.R.A.(N.S.)  490,  94  Pac.  807,  holding  mortgage  given 
by  father  under  threat  of  arrest  and  prosecution  of  son  for  embezzlement  may 
be  avoided  by  him. 

Cited   in  note    (20   L.R.A.(N.S.)    487,  489)    on  contracts  procured  by  threats 
to  prosecute  relative. 
Recovery    of    money    paid    under    duress. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Sargent,  59  L.  R.  A.  296,  which 
sustains  right  to  recover  back  money  paid  under  duress. 

26  L.  R.  A.  806,  WALLACE  v.  TRAVELERS'  INS.  CO.  54  Kan.  442,  45  Am.  St. 

Rep.  288,  38  Pac.   489. 
Power  of  attorney  to  mortgage. 

Approved  in  Oregon  Mortg.  Co.  v.  Hersner,  14  WTash.  518,  45  Pac.  40,  hold- 
ing husband  under  general  power  of  attorney  from  wife,  authorizing  him  to 
mortgage  their  real  estate,  may  mortgage  homestead. 

Cited  in  note   (84  Am.  St.  Rep.  771)   on  power  of  attorney  by  married  woman. 
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Validity  of  conveyance  of  homestead  by  husband. 

Cited  in  Thompson  v.  Foken.  81  Neb.  266,  115  N.  W.  770,  holding  signature 
of  wife's  name  to  homestead  by  husband  without  authority  from  wife,  not  bind- 
ing: Withers  v.  Love,  72  Kan.  153,  3  L.R.A.(N.S.)  521,  83  Pac.  204,  holding 
where  wife  is  insane  no  act  by  husband  will  estop  him  from  recovering  homo- 
stead  in  action  while  wife  is  alive;  Keeline  v.  Clark,  132  Iowa,  370,  106  N.  W. 
257,  holding  conveyance  of  homestead  by  husband  under  power  of  attorney  from 
wife  void. 

Cited  in  note  (95  Am.  St.  Rep.  938)  on  effect  of  conveyance  or  encumbrance 
of  homestead  by  one  spouse  only. 

26  L.  R.  A.  810,  HAYNES  v.  RALEIGH  GAS  CO.  114  N.  C.  203,  41  Am.  St.  Rep. 

786,  19  S.  E.  344. 
Presumption  of  negligence. 

Approved  in  Denver  Consol.  Electric  Co.  v.  Simpson,  21  Colo.  375,  31  L.  R. 
A.  569,  41  Pac.  499,  holding  fact  that  detached  electric  wire  hung  down  in  public 
alley  so  as  to  endanger  travel,  prima  facie  evidence  of  negligence  on  part  of 
company  maintaining  it;  Newark  Electric  Light  &  Power  Co.  v.  Ruddy,  62  N.  J. 
L.  506,  57  L.  R.  A.  625,  41  Atl.  712,  holding  proof  that  electric  light  wire  normal- 
ly suspended  upon  poles  was  trailing  broken  on  sidewalk  raises  presumption 
of  negligence;  Boyd  v.  Portland  Electric  Co.  40  Or.  131,  57  L.  R.  A.  622,  66  Pac. 
576,  holding  presumption  of  negligence  on  part  of  electric  company  arises  when 
injury  results  to  traveler  in  street  from  broken  live  wire  hanging  near  ground; 
Snyder  v.  Wheeling  Electrical  Co.  43  W.  Va.  669,  39  L.  R.  A.  503,  64  Am.  St. 
Rep.  922,  28  S.  E.  733,  holding  mere  fact  that  electric  wire  falls,  if  unexplained, 
sufficient  prima  facie  proof  of  negligence;  Walters  v.  Denver  Consol.  Electric 
Light  Co.  17  Colo.  App.  195,  68  Pac.  117,  holding  evidence  that  plaintiff  received 
injuries  from  uninsulated  wire  while  replacing  glass  insulator  on  bracket  is 
prima  facie  proof  of  negligence  of  defendant  electric  light  company;  Raleigh 
Hosiery  Co.  v.  Raleigh  &  G.  R.  Co.  131  N.  C.  239,  42  S.  E.  602,  holding  presump- 
tion of  negligence  arises  from  fact  that  railroad  engine  set  fire  to  property. 

Cited  in  Gannon  v.  Laclede  Gaslight  Co.  145  Mo.  536,  43  L.  R.  A.  515,  47 
S.  W.  907  (dissenting  opinion),  majority  holding  electric  company  maintaining 
overhead  wires  in  public  alley  prima  facie  liable  for  injuries  to  one  rightfully  in 
alley,  by  live  grounded  wires;  Turner  v.  Southern  Power  Co.  154  N.  C.  136,  32 
L.R.A. (N.S.)  852,  69  S.  E.  767,  holding  that  evidence  of  due  care  on  part  of 
electric  light  company  will  not  displace  doctrine  of  res  ipsa  loquitur  in  case 
consumer  is  injured  by  attempting  to  turn  on  light  in  usual  manner,  when 
fixtures  are  in  good  condition;  Carroll  v.  Grande  Ronde  Electric  Co.  47  Or.  434. 
(i  L.R.A. (N.S.)  295,  84  Pac.  389,  holding  it  prima  facie  negligence  for  electric 
company  to  permit  wire  charged  with  over  twenty-three  thousand  volts  of  elec- 
tricity to  remain  for  about  twenty  hours  fastened  to  picket  fence  beside  public 
highway  in  such  condition  that  any  creature  coming  in  contact  therewith  would 
meet  death;  Shawnee  Light  &  Power  Co.  v.  Sears,  21  Okla.  24,  95  Pac.  449. 
holding  there  is  a  presumption  of  negligence  against  electric  light  company 
where  pedestrian,  without  fault  on  her  part,  proceeding  on  public  highway  In 
place  she  had  right  to  be  comes  in  contact  with  appliances  of  defendant  company 
at  exposed  place  in  walk  where  people  were  liable  to  come  in  contact  with  it: 
Citizens  Teleph.  Co.  v.  Thomas,  45  Tex.  Civ.  App.  23,  99  S.  W.  879,  holding 
there  is  a  presumption  of  negligence  against  telephone  company  where  it  allows 
one  of  its  wires,  which  had  fallen  onto  wire  of  electric  light  company  and  become 
dangerously  charged,  to  remain  in  an  exposed  condition  on  public  highway, 
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whereby  pedestrian  coming  in  contact  therewith  was  killed;  Memphis  Street  R. 
Co.  v.  Katright,  110  Tenn.  284,  100  Am.  St.  Rep.  807,  75  S.  W.  719,  holding 
there  is  a  presumption  of  negligence  against  electric  street  railway  where  a 
trolley  wire,  loosened  by  trolley  pole,  strikes  pedestrian  on  sidewalk  below;  Ryan 
v.  Oshkosh  Gaslight  Co.  138  Wis.  472,  120  N.  W.  264,  holding  finding  of  negli- 
gence on  part  of  electric  light  company  sustained  by  evidence  that  a  highly 
charged  displaced  and  defective  primary  wire  which  had  come  in  contact  with 
a  guy  wire  had  been  allowed  to  remain  so  for  twelve  hours  after  notice;  Southern 
Bell  Teleph.  &  Teleg.  Co.  v.  Howell,  124  Ga.  1051,  53  S.  E.  577,  4  Ann.  Cas.  707, 
holding  it  negligence  for  a  telephone  company,  while  engaged  in  stretching  wires 
along  public  street  to  permit  one  while  charged  with  electricity  to  sag  at  place 
likely  to  injure  pedestrians,  and  give  no  warning  of  danger;  Memphis  Consol. 
Gas  &  Electric  Co.  v.  Letson,  68  C.  C.  A.  453,  135  Fed.  972,  holding  negligence 
is  presumed  where  wires  of  electric  company  get  out  of  order  whereby  deadly 
current  enters  residence  and  kills  customer  without  any  fault  on  his  part. 

Cited  in  footnote  to  Shafer  v.  Lacock,  29  L.  R.  A.  254,  which  holds  negligence 
presumed  from  burning  of  house  through  fire  set  from  sparks  from  fire-pot 
placed  on  roof  by  workmen. 

Cited  in  notes  (6  L.R.A.  (N.S.)  800)  on  applicability  of  res  ipsa.  loquitur  in 
absence  of  contractual  relations;  (22  L.R.A.  (N.S.)  1179)  on  applicability  of  res 
ipsa  loquitur  to  injury  on  highway  due  to  disordered  electrical  appliances; 
(113  Am.  St.  Rep.  1012)  on  presumption  of  negligence  from  happening  of  acci- 
dent causing  personal  injuries.  , 

Distinguished  in  Kepner  v.  Harrisburg  Traction  Co.  183  Pa.  26,  38  Atl.  416, 
holding  mere  breaking  of  trolley  wire  does  not  raise  presumption  of  negligence 
against  traction  company  in  action  for  injuries. 
Burden    of    shoiviiiii    due    care. 

Approved  in  Hebert  v.  Lake  Charles,  Ice,  Light  &  Waterworks  Co.  Ill  La. 
526,  64  L.  R.  A.  104,  100  Am.  St.  Rep.  505,  35  So.  731,  holding  burden  of  show- 
ing due  care  rests  on  defendant  electrical  company  where  pedestrian  not  con- 
tributorily  negligent  is  electrocuted  by  detached  wire  lying  on  sidewalk;  Boyd 
v.  Portland  General  Electric  Co.  41  Or.  344,  68  Pac.  810,  holding  that  in  action 
for  negligence  defendant  must  show  due  care  when  plaintiff's  proofs  indicate, 
through  inference  and  presumption,  negligence  'on  part  of  defendant. 

Cited  in  Ross  v.  Double  Shoals  Cotton  Mills,   140  N.  C.  120,  1  L.R.A.  (N.S.) 
302,  52  S.  E.  121,  on  necessity  of  sustaining  burden  of  issue  in  case  of  res  ipsa 
loquitur. 
Contributory   negrllg'ence. 

Approved  in  McLaughlin  v.  Louisville  Electric  Light  Co.  100  Ky.  191,  34  L. 
R.  A.  817,  37  S.  W.  851,  holding  man  who,  in  exercise  of  ordinary  care,  comes  in 
contact  with  electric  light  wire  on  building  which  he  is  engaged  in  painting  not 
guilty  of  contributory  negligence;  Frauenthal  v.  Laclede  Gaslight  Co.  67  Mo. 
App.  7,  holding  boy  seventeen  years  of  age  who,  with  knowledge  of  the  danger 
and  although  warned  not  to  do  so,  took  hold  of  broken  electric  wire,  guilty  of 
contributory  negligence. 

Cited  in  Harrington  v.  Wadesboro,  153  N.  C.  441,  69  S.  E.  399,  holding  that 
boy  who  takes  hold  of  live  wire  improperly  or  negligently  placed  by  municipality, 
is  not  necessarily  guilty  of  contributory  negligence;  Tackett  v.  Henderson  Bros. 
Co.  12  Cal.  App.  666,  108  Pac.  151,  holding  it  not  contributory  negligence  for 
boy  of  eleven  years  walking  on  sidewalk  on  public  street  to  take  hold  of  electric 
wire  lying  on  sidewalk,  there  being  nothing  to  show  dangerous  character  of 
wire;  Bice  v.  Wheeling  Electrical  Co.  62  W.  Va.  693,  59  S.  E.  626,  holding  the 
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age  and  general  information  of  infant  in  a  particular  case  prominent  facts  to 
be  specially  submitted  to  jury  in  determination  of  his  contributory  negligence, 
but  not  to  exclusion  of  all  other  facts  and  circumstances;  McGhee  v.  Norfolk 
&  S.  R.  Co.  147  N.  C.  152,  24  L.R,A.(N.S.)  123,  60  S.  E.  912,  holding  plaintiff's 
negligence  proximate  cause  of  injury  barring  recovery,  where  he,  standing  on 
public  highway,  shoots  at  knothole  in  building  on  right  of  way  of  defendant  in 
which  defendant  had,  under  circumstances  making  it  a  nuisance,  stored  large 
quantities  of  dynamite. 

Cited  in  notes  (31  L.R.A.  589)  on  contributory  negligence  of  one  injured  by 
electric  wires;  (1  L.R.A.  (N.S.)  823)  on  contributory  negligence  in  touching  live 
wires  in  street;  (6  L.R.A. (N.S.)  293)  on  contributory  negligence  of  volunteer 
as  to  electric  wire  or  apparatus;  (49  Am.  St.  Rep.  410)  on  contributory  negli- 
gence of  children. 
Care  required  of  electric  ligrnt  company. 

Approved  in  Leavenworth  Coal  Co.  v.  Ratchford,  5  Kan.  App.  159,  48  Pac. 
927,  holding  electric  light  company  held  to  highest  degree  of  care  known  for 
purpose  of  preventing  injuries  from  its  wires;  Perham  v.  Portland  Electric  Co. 
33  Or.  482,  40  L.  R.  A.  811,  72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  law  requires 
of  electric  companies  utmost  degree  of  care  in  construction,  inspection,  and  care 
of  wires  at  points  where  persons  are  liable  to  come  in  contact  with  them;  Geis- 
mann  v.  Missouri-Edison  Electric  Co.  173  Mo.  678,  73  S.  W.  654,  holding  elec- 
tric light  company  liable  for  personal  injuries  received  from  wire  not  properly 
insulated,  by  person  who  is  not  negligent,  and  while  in  place  where  he  has  right 
to  be. 

Cited  in  Terrell  v.  Dixie  Cotton  Mills,  157  N.  C.  533,  37  L.R.A.  (X.S.)  66, 
73  S.  E.  142,  holding  that  corporation  which  permits  guy  wire  to  hang  loose 
against  wire  carrying  deadly  current  at  place  used  by  children  to  play  is  liable 
for  death  of  trespassing  child  who  is  killed  by  contact  with  wire;  Birmington 
R.  Light  &  P.  Co.  v.  Murphy,  2  Ala.  App.  593,  56  So.  817,  holding,  that  electric 
street  railway  must  exercise  such  reasonable  care  as  prudent  man  would  exercise, 
considering  obligation  to  protect  persons  from  danger;  LaDow  v.  Oklahoma  Gas 
&  Electric  Co.  28  Okla.  29,  119  Pac.  250,  holding  that  electric  light  company 
using  streets  is  required  to  use  highest  degree  of  care  and  to  maintain  in  best 
possible  condition  best  appliances  known  to  science  to  render  business  safe: 
Hicks  v.  Western  U.  Teleg.  Co.  157  N.  C.  524,  73  S.  E.  139,  holding  that  tele- 
graph company  is  held  to  highest  degree  of  care  in  providing  proper  appliances 
for  use  of  employees  doing  work  in  proximity  to  live  wires  of  other  electric 
companies;  Freeman  v.  Missouri  &  K.  Teleph.  Co.  160  Mo.  App.  282.  142  S.  W. 
733,  holding  that  telephone  company  is  guilty  of  negligence  if  it  fails  to  secure 
its  wires  upon  street  from  contact  with  electric  light  wires;  Commonwealth 
Electric  Co.  v.  Melville,  210  111.  78,  70  N.  E.  1052,  holding  that  failure  of 
electric  company  to  use  some  device  to  guard  its  wires  strung  under  elevated 
sidewalk  so  that  person  could  not  inadvertently  touch  them  shows  lack  of  ordi- 
nary care;  Gilbert  v.  Duluth  General  Electric  Co.  93  Minn.  105,  106  Am.  St. 
Rep.  430,  100  N.  W.  653,  holding  company  held  to  high  degree  of  diligence 
where  wires  carry  strong  and  dangerous  currents  and  result  of  negligence  may 
be  exposure  to  death  or  serious  accident;  Mangan  v.  Louisville  Electric  Light 
Co.  (Phelan  v.  Louisville  Electric  Light  Co.)  122  Ky.  486,  6  L.R.A.  (X.S.)  463.. 
91  S.  W.  703,  holding  manufacturer  of  electricity  must  use  utmost  care  and 
skill;  Norfolk  R.  &  Light  Co.  v.  Spratley,  103  Va.  381,  49  S.  E.  502,  holding 
them  held  to  high  degree  of  care  in  construction  and  maintenance  of  dangerous 
appliances  employed  by  them;  Home  v.  Consolidated  R.  Light  &  P.  Co.  144  X. 


145  L.  R.  A.  CASES  AS  AUTHORITIES.  [26  L.R.A.  810 

C.  380,  57  S.  E.  19,  holding  company  using  electricity  for  lighting  bound  to  use 
utmost  degree  of  care  in  construction,  inspection  and  repair  of  appliances,  poles 
and  wires;  Colusa  Parrot  Min.  &  Smelting  Co.  v.  Monahan,  89  C.  C.  A.  256, 
162  Fed.  28 J,  holding  utmost  care  is  required  by  user  of  electric  power  in  its 
plant  to  keep  wires  properly  insulated  at  points  where  people  have  right  to  go 
for  work,  business  or  pleasure;  Royal  Electric  Co.  v.  Heve,  32  Can.  S.  C.  466, 
on  degree  of  care  required  in  maintenance  of  secondary  wires  near  guy  wires 
used  to  brace  highly  charged  primary  wire;  Metropolitan  Street  R.  Co.  v.  Gil- 
bert, 70  Kan.  264,  78  Atl.  807,  3  Ann.  Cas.  256,  holding  street  railway  company 
employing  electricity  as  motive  power  required  to  use  highest  care  to  protect 
persons  using  streets  from  danger  of  injury;  Western  U.  Teleg.  Co.  v.  Harris. 
6  Ga.  App.  270,  64  S.  E.  1123,  holding  it  negligence  for  telegraph  company  to 
allow  highly  charged  wire  to  sag  onto  highway  for  period  of  eighteen  days, 
whereby  pedestrian  is  injured. 

Cited  in  notes    (31   L.R.A.  572)    on  degree  of  care  required  of  electric  light 
companies;    (100  Am.  St.  Rep.  518,  529)   on  duties  and  liabilities  of  electric  cor- 
porations;   (1  Brit.  Rul.  Cas.  799,  804,  811)    on  duty  to  protect  traveler  from 
electricity  from  wires  on  highway. 
Care    recjuired    of    carrier. 

Approved  in  Witsell  v.  West  Asheville  &  S.  S.  R.  Co.  120  N.  C.  560,  27  S.  E. 
125,  holding  carrier  not  negligent  in  failing  to  equip  cars  with  all  known  and 
approved  machinery,  unless  in  general  use  and  necessary  for  safety  of  passengers. 

Cited  in  City  Electric  Street  R.  Co.  v.  Conery,  61  Ark.  385,  31  L.R.A.  570, 
54  Am.  St.  Rep.  262,  33  S.  W.  426,  holding  that  it  is  duty  of  electric  street 
railway  company  to  use  reasonable  care  to  prevent  injury  by  escape  of  electricity 
from  its  wires  suspended  over  streets  through  any  other  wires;  Edge  v.  Atlantic 
Coast  Line  R.  Co.  153  N.  C.  218,  69  S.  E.  74,  to  the  point  that  railroads  oper- 
ating trains  are  required  to  use  high  degree  of  care  on  account  of  dangerous 
agencies  employed,  and  serious  consequences  likely  to  result  from  performance 
of  duty;  Sawyer  v.  Roanoke,  R.  &  Lumber  Co.  145  N.  C.  28,  22  L.R.A. ( N.S ) 
202,  58  S.  E.  598,  holding  company  operating  logging  railroad  bound  to  keep 
outlook  along  track  for  purpose  of  avoiding  injury  to  persons  on  tracks,  appar- 
ently unconscious. 
>  «-iil  !«•«•''<•«•  as  question  for  jury. 

Approved  in  Western  U.  Teleg.  Co.  v.  State,  82  Md.  312,  51  Am.  St.  Rep.  464, 
33  Atl.  763,  holding  evidence  that  telephone  wire  from  which  injury  sustained 
had  for  days  been  hanging  over  feed  wire,  in  such  way  as  to  abrade  insulation, 
sufficient  to  take  question  of  negligence  to  jury;  Chesson  v.  John  L.  Roper  Lum- 
ber Co.  118  N.  C.  68,  23  S.  E.  925,  holding  it  error  to  leave  question  of  ordinary 
care  or  reasonable  diligence  to  jury. 

Cited  in  Williams  v.  Southern  R.  Co.  130  N.  C.  12.1,  40  S.  E.  979   (dissenting 
opinion ) ,  majority  holding  emission  of  black  smoke  and  sparks  by  engine  passing 
shortly  before  fire  not  sufficient  evidence  of  negligence  to  take  case  to  jury. 
Care    required    of    persons    lm-»  Inji    dangerous    instruments    in    their    pos- 
session. 

Cited  in  Brittingham  v.  Stadiem,  151  N.  C.  302,  66  S.  E.  128,  holding  utmost 
care  required  of  one  having  possession  and  control  of  firearms  that  harm  may 
not  come  to  others  therefrom;  Gould  v.  Winona  Gas  Co.  100  Minn.  267,  10 
L.R.A. (N.S.)  895,  111  N.  W.  254,  on  degree  of  care  required  from  owners  of 
gas  pipes  in  detection  of  leaks. 

Cited  in  note  (77  Am.  St.  itep.  29)  on  diligence  r«quired  -when  human  life 
is  involved. 

L.R.A.  Au.  Vol.  IV.— 10. 
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26  L.  R.  A.  814,  STERN  v.  LEE,  115  N.  C.  426,  20  S.  E.  736. 
Lien   of  judgment   on   land   In    which   homestead   alloted. 

Approved  in  Beva.n  v.  Ellis,  121  N.  C.  234,  28  S.  E.  471,  holding  lien  of  judg- 
ment on  land  in  which  homestead  has  been  allotted  does  not  terminate  in  ten 
years,  but  lasts  during  continuance  of  homestead  estate. 
Exemption  of  homestead  as  personal  right. 

Approved  in  Thomas  v.  Fulford,  117  N.  C.  681,  23  S.  E.  635,  holding  exemp- 
tion of  homestead  from  sale  under  execution  is  personal  right,  and  not  one  in  rem 
running  with  land. 
Sale   of   homestead. 

Approved  in  Joyner  v.  Sugg,  132  N.  C.  588,  44  S.  E.  122,  upholding  right  of 
owner  of  homestead  land  to  sell  same,  subject  to  right  of  exemption. 

Cited  in  footnote  to  Merrill  v.  Harris,  41  L.  R.  A.  714,  which  authorizes  sale 
of  infant's  homestead  by  order  of  probate  court  for  their  benefit. 
Effect  on  homestead  of  conveyance  by  Insolvent. 

Cited  in  footnotes  to  Kennedy  v.  First  Nat.  Bank,.  36  L.  R.  A.  308,  which 
sustains  right  to  claim  homestead  exemption  in  property  conveyed  to  defraud 
creditors;  Re  Tollett,  54  L.  R.  A.  222,  which  sustains  right  of  insolvent  to  have 
homestead  set  off  to  himself  in  bankruptcy,  though  all  land  previously  convoyed 
for  benefit  of  wife. 
Remainders  as  subject  to  execution. 

Cited  in  note  (30  LR.A.  (N.S.)  115)  on  vested  remainders  as  subject  of  at- 
tachment or  execution. 

26  L.  R.  A.  821,  MOFFITT  v.  BRA1NARD,  92  Iowa,  122,  60  N.  W.  226. 
Vacation  of  street. 

Cited  in  Johnston  v.  Lonstorf,  128  Wis.  23,  107  N.  W.  459,  holding  vacation 
of  public  alley  in  manner  other  than  as  prescribed  by  statute,  void;  J.  K.  & 
W.  H.  Gilcrest  Co.  v.  Des  Moines,  128  Iowa,  54,  102  N.  W.  831,  holding  city 
cannot  entirely  destroy  public  use  of  street,  nor  permit  such  use  as  will  con- 
stitute private  nuisance. 
Remedy  for  vacation  of  road. 

Approved  in  McLachlan  v.  Gray,  105  Iowa,  263,  74  N.  W.  773,  holding  remedy 
of  landowner  against  proposed  vacation  of  road  is  by  certiorari,  and  not  by 
injunction;  Sullivan  v.  Robbins,  109  Iowa,  239,  80  N.  W.  340,  holding  remedy 
against  illegal  vacation  of  road  is  by  certiorari,  and  not  by  mandamus. 

Cited  in  footnote  to  Borghart  v.  Cedar  Rapids,  68  L.R.A.  306,  which  sustains 
property  owner's  right  of  action  for  vacation  of  public  square  cutting  off  only 
means  of  access  to  his  property. 

Cited  in  notes   (7  L.R.A. (N.S.)   73)   on  injunctive  relief  as  to  fences  or  gates: 
(35  L.R.A. (X.S.)   195)   on  injunction  to  protect  right  of  ingress  and  egress  from 
street. 
Injury    from    discontinuance    of   part    of    street. 

Cited  in  .footnote  to  Cram  v.  Laconia,  57  L.  R.  A.  282,  which  denies  right  to 
recover  for  injury  by  discontinuing  part  of  street  on  which  property  abuts. 
Abandonment'    of    highway. 

Cited  in  note   (26  L.  R.  A.  659)   on  effect  of  abandonment  of  highway. 
Legalization   of  establishment  of   highway. 

Approved  in  Fair  v.  Buss,  117  Iowa,  165,  90  N.  W.  527,  holding  legislature  may 
legalize  establishment  of  highway  located  without  personal  notice  to  landowners. 
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Legislative    control   of  municipality. 

Cited  in  note  (48  L.  R.  A.  492)  on  power  of  legislature  to  impose  burdens  on 
municipalities,  and  to  control  their  ]o   i\  administration  and  property. 
Lease    by   city    of   levee. 

Approved  in  Sanborn  v.  Van  Duyne,  90  Minn.  223,  96  N.  W.  41,  holding  lease 
by  city  for  private  purposes  of  property  acquired  for  a  levee  is  void. 
Necessity   of   statutory    notice. 

Cited  in  Ross  v.  Wright  County,  128  Iowa,  434,  1  L.R.A.  (N.S.)  436,  104  N. 
W.  506,  holding  voluntary  appearance  and  filing  of  claim  for  damages  for  con- 
structing ditch  constituted  waiver  of  failure  to  give  notice. 

26  L.  R,  A.  840,  JOHNSON-BRINKMAN  COMMISSION  CO.  v.  MISSOURI  P. 

R.  CO.  126  Mo.  344,  47  Am.  St.  Rep.  675,  28  S.  W.  870. 
Election   of  remedy. 

Followed  on  subsequent  appeal  in  72  Mo.  App.  446,  holding  replevin  maintain- 
able to  recover  wheat,  although  vendor  first  chose  to  affirm  sale  and  institute 
action  in,  attachment  to  recover  purchase  price. 

Approved  in  Welsu  v.  Carder,  95  Mo.  App.  44,  68  S.  W.  580,  holding  suit 
against  pledgee  for  conversion  of  note  secured  by  chattel  mortgage  precludes 
replevin  for  goods;  Hargadine-McKittrick  Dry  Goods  Co.  v.  Warden,  151  Mo. 
584,  52  S.  W.  593,  holding  creditor  who  has  replevied  goods  from  insolvent 
debtor  cannot  ther^-fter  ask  allowance  of  his  claim  out  of  debtor's  assigned 
estate;  Ottumwa  Nat.  Bank  v.  Totten,  94  Mo.  App.  604,  68  S.  W.  386,  holding 
one  who  has  pursued  his  remedy  by  attachment  to  final  judgment  cannot  there- 
after take  possession  and  foreclose  under  his  mortgage;  First  Nat.  Bank  v. 
George  R.  Barse  Live  Stock  Commission  Co.  198  111.  236,  64  N.  E.  1097.  liold- 
ing  institution  of  attachment  suit,  not  prosecuted  to  judgment  but  dismissed 
•without  prejudice,  does  not  constitute  election;  Trimble  v.  Wollman,  71  Mo. 
App.  486,  holding  refusal  to  interplead  for  money  garnished  not  conclusive  elec- 
tion not  to  claim  money,  where  order  to  interplead  unauthorized ;  Bowman  v. 
Liekcy.  86  Mo.  App.  62,  holding  one  who  has  gi  on  deed  of  trust,  but  not  re- 
ceived loan  which  was  converted  by  lender's  agent,  has  remedy  against  lender, 
although  he  took  securities  from  agent  which  proved  worthless;  Hill  v.  Combs, 
92  Mo.  App.  257,  holding  fact  that  party  wrongfully  supposed  he  had  two  alterna- 
tive and  inconsistent  rights,  and  chose  one  to  which  he  was  not  entitled,  does 
not  prevent  his  exercising  the  other;  Garrett  v.  John  V.  Farwell  Co.  199  111. 
440,  65  N.  E.  361,  holding  election  of  remedies  obtained  by  misrepresentation  and 
fraud  not  binding. 

Cited  in  Baird  v.  Erie  R.  Co.  72  Misc.  178,  129  N.  Y.  Supp.  329,  holding  that 
bringing  action  at  law  on  contract  does  not  bar  subsequent  action  to  reform 
contract  and  for  relief  on  it  as  reformed,  unless  action  at  law  is  determined 
on  merits;  Zimmerman  v.  Robinson,  128  Iowa,  77,  102  N.  W.  814,  5  Ann.  Cas. 
960.  holding  unsuccessful  action  to  recover  price  for  rescission  of  purchase, 
being  a  mistake  of  remedy,  did  not  bar  action  for  breach  of  warranty;  Otto  v. 
Young.  227  Mo.  219,  127  S.  W.  9,  holding  mere  institution  of  suit  for  damages 
which  was  dismissed  before  judgment  did  not  bar  suit  for  specific  performance; 
Hau^hawout  v.  Royse,  122  Mo.  App.  77,  98  S.  W.  101,  holding  plaintiff  not 
held  to  an  election  of  remedies  where  he  brings  replevin  and  subsequently  learns 
of  transfer  of  property  and  is  required  to  make  expenditure  to  obtain  it,  the 
second  suit  being  for  such  expenditure;  Steinbach  v.  Murphy,  143  Mo.  App.  540, 
128  S.  W.  207,  holding  immediate  suit  for  accounting  by  plaintiff,  who  had 
additional  remedy  to  wait  until  termination  of  partnership,  which  was  dismissed 
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before  final  judgment  did  not  start  statute  of  limitations  running  against  other 
remedy;  Smith  v.  Jefferson  Bank,  120  Mo.  App.  551,  97  S.  W.  247,  holdim.' 
taking  of  draft  by  seller  for  goods  sold  did  not  prevent  him  from  maintaining 
assumpsit  for  their  value,  or  in  tort  for  conversion. 

Cited  in  notes  (8  L.R.A.  (N.S.)  146)  on  effect  of  choosing  by  mistake  remedy 
not  legally  available;  (34  L.R.A.(N.S.)  314)  on  bringing  suit  not  prosecuted 
to  judgment  as  election  of  remedies. 

II  n»t    be    pleaded. 

Approved  in  Kansas  Moline  Plow  Co.  v.  Wayland,  81  Mo.  App.  310,  holding 
estoppel  because  of  prior  assertion  of  inconsistent  remedy  not  available  unless 
pleaded;  First  Nat.  Bank  v.  Barse  Live  Stock  Commission  Co.  99  111.  App.  202. 
holding  defense  that  plaintiff  has  theretofore  pursued  inconsistent  remedy  musi 
be  pleaded. 
Estoppel  or  Indies. 

Approved  in  Brinkerhoff-Faris  Trust  &  Sav.  Co.  v.  Horn,  83  Mo.  App.  120, 
holding  act  will  not  operate  as  estoppel  unless  other  party  changed  his  con- 
dition in  reliance  upon  it;  Sanders  v.  Chartrand,  158  Mo.  362,  59  S.  W.  95, 
holding  loan  association  not  estopped  to  deny  authority  of  its  secretary  to  sign 
note,  in  absence  of  course  of  dealing  inducing  belief  in  such  authority;  First 
Xat.  Bank  v.  Ragsdale,  171  Mo.  185,  71  S.  W.  178,  holding  defendant  in  replevin 
not  estopped  by  statements  as  to  ownership  of  property,  when  not  acted  upon 
by  others  or  influencing  them  to  their  detriment;  St.  Louis  Safe  Deposit  &  Sav. 
Bank  v.  Kennett  Estate.  101  Mo.  App.  398,  74  S.  W.  474,  holding  one  objecting 
to  construction  of  smokestack  and  windows  does  not  acquiesce  therein  by  failing 
to  bring  action  before  work  is  completed. 

Cited  in  Youn-  v.  Gaus,  134  Mo.  App.  174,  113  S.  W.  735.  holding  officers 
of  a  corporation  which  is  doing  business  in  state  in  violation  of  law  who  make 
note  to  corporation  and  then  assign  note  to  innocent  purchaser  for  value,  es- 
topped to  set  up  invalidity  of  note  or  right  to  assign  same:  Tower  v.  Ccmpton 
Hill  Improv.  Co.  192  Mo.  393,  91  S.  W.  104,  holding  where  grantor  replatted 
his  own  property  contrary  to  a  condition  in  conveyance,  on  breach  of  covenant 
as  to  re-platting  by  the  grantee,  the  contract  providing  that  on  such  breach 
property  would  revert  to  grantor,  he  cannot  bring  ejectment. 

Assertion     of     title    in     attachment. 

Approved  in  Boettger  v.  Roehling,  74  Mo.  App.  264,  holding  plaintiff  in  attach- 
ment cannot,  in  defense  of  interplea,  assert  title  in  himself;   Stokes  v.   Burns. 
132  Mo.  226,  33  S.  W.  460,  holding  plaintiff  in  attachment  must  defend  against 
interpleader  on  sole  ground  of  defendant's  ownership. 
Rights  of  purchasers  of  goods  delivered   vrithoiit   payment. 

Cited  in  note  (13  L.R.A. (N.S.)  699)  on  right  of  purchasers  of,  or  creditors 
levying  on,  goods  sold  for  cash,  but  delivered  without  payment. 

26  L.  R.  A.  843,  BARKER  v.  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  126  Mo.  143,  47 

Am.  St.  Rep.  646,  28  S.  W.  866. 
Res  grestie. 

Approved  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Kelley,  61  Ark.  55,  31  S.  W.  884, 
holding  statement  of  brakeman  as  to  cause  of  injury,  made  in  response  to 
inquiry  after  injured  child  had  been  taken  away,  not  admissible  as  part  of 
res  gestce;  Ruschenberg  v.  Southern  Electric  R.  Co.  161  Mo.  80,  61  S.  W.  626, 
holding  statement  of  motorman,  made  immediately  after  accident  and  while 
standing  on  street,  inadmissible;  Cunningham  v.  Wabash  R.  Co.  79  Mo.  App. 
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527,  holding  declarations  of  conductor  of  freight  train  as  to  cause  of  delay, 
made  while  delay  was  occurring,  admissible;  Koenig  v.  Union  Depot  R.  Co.  173 
Mo.  721,  73  S.  W.  637,  holding  inadmissible,  statement  by  motorman  of  car  which 
ran  over  child,  that  he  was  looking  at  another  car  and  did  not  see  child;  King 
v.  Phoenix  Ins.  Co.  101  Mo.  App.  173,  76  S.  W.  55,  holding  admissions  of  agent 
not  competent  against  principal  unless  made  during  continuance  of  agency,  and 
as  part  of  pending  transaction;  Gotwald  v.  St.  Louis  Transit  Co.  102  Mo.  App. 
497,  77  S.  W.  125,  holding  inadmissible,  statement  of  conductor  after  ejecting 
passenger  from  moving  car,  that  he  was  "not  going  to  stop  the  line  for  a  man." 

Cited  in  Cromeenes  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  37  Utah,  493,  109  Pac. 
10,  Ann.  Cas.  1912  C,  307,  holding  that  instinctiveness  is  requisite,  and  when 
this  exists  statements  are  admissible  as  res  gestse;  Redmon  v.  Metropolitan 
Street  R.  Co.  185  Mo.  11,  105  Am.  St.  Rep.  558.  84  S.  W.  26,  holding  statement 
by  conductor  as  to  the  sudden  stop  of  a  street  car  made  to  passenger  who  was 
thrown  from  seat  and  rendered  unconscious,  made  while  conductor  was  remov- 
ing passenger  from  car,  inadmissible;  Wojtylak  v.  Kansas  &  T.  Coal  Co.  188 
Mo.  290,  87  S.  W.  506,  holding  statement  by  fellow  workman  charging  defend- 
ant's pit  boss  with  neglect  in  not  furnishing  instrumentalities  to  plaintiff,  and 
cursing  him  for  being  cause  of  plaintiff's  injury,  inadmissible;  Lee  v.  St.  Louis, 
M.  &  S.  E.  R.  Co.  112  Mo.  App.  410,  87  S.  W.  12,  declaring  statement  made  by 
a  section  foreman  as  to  cause  of  accident  some  time  thereafter,  inadmissible. 

Cited  in  footnote  to  Sample  v.  Consolidated  Light  &  R.  Co.  57  L.  R.  A.  186, 
which  holds  admissible,  declaration  of  motorman  as  to  cause  of  accident  while 
car  still  on  body  of  injured  child. 

Cited  in  note  (11  Eng.  Rul.  Cas.  291,  292)  on  admissibility  of  declarations  as 
part  of  the  res  gestse. 

Distinguished  in  White  v.  Metropolitan  Street  R.  Co.  132  Mo.  App.  347,  132 
S.  W.  278,  holding  statements  made  by  conductor  after  an  ejected  passenger  had 
returned  to  the  car  and  paid  fare  admissible  under  allegation  of  petition  that 
conductor  had  thereafter  continued  the  charge  that  plaintiff  had  attempted  to 
defraud  defenda'nt  in  presentation  of  transfer. 
Waiver  of  objection  or  contention. 

Approved  in  Scarborough  v.  Blackman,  108  Ala.  659,  18  So.  735,  holding 
cross-examination  of  witness  as  to  illegal  evidence  not  waiver  of  objection 
to  introduction  of  evidence;  Metropolitan  Nat.  Bank  v.  Commercial  State  Bank, 
104  Iowa,  693,  74  N.  W.  26,  holding  objection  to  incompetent  testimony  not 
waived  by  cross-examination  concerning  it,  or  introducing  evidence  to  rebut  it; 
Palmer  v.  Kinloch  Teleph.  Co.  91  Mo.  App.  114,  holding  request  that  issue  of 
negligence  be  submitted  to  jury  does  not  waive  right  to  review  court's  prior 
refusal  to  hold  party  negligent,  as  matter  of  law;  Donnell  v.  Wright,  147  Mo. 
648,  49  S.  W.  874,  holding  contention  that  matter  is  res  judicata,  not  waived  by 
offering  evidence,  where  party  constrained  to  do  so  by  adverse  ruling  of  court. 

Cited  in  Kenefick  v.  Norwich  Union  F.  Ins.  Co.  205  Mo.  308,  103  S.  W.  957, 
holding  defendant  who  at  close  of  all  the  evidence  offers  a  demurrer  to  the  evi- 
dence as  a  whole,  which  is  refused  iuy  court  and  exception  taken,  he  is  not 
estopped  to  urge  such  refusal  on  appeal  because  he  requests  court  to  give  in- 
structions converse  to  those  of  plaintiff. 

Cited  in  note  (33  L.R.A.(N.S.)  104)  on  waiver  of  objection  to  testimony  by 
cross-examination. 
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26  L.  R,  A.  847,  BARNEY  v.  HANNIBAL  &  ST.  J.  R.  CO.  126  Mo.  372,  28  S.  \V. 

1069. 
Reservoir  as  dangerous  machine. 

Approved  in  Ritz  v.  Wheeling,  45  W.  Va.  27J,  43  L.  R,  A.  153,  31  S.  E.  993, 
holding    reservoir    maintained    to    furnish    public    water    supply    not    dangerous 
machine. 
Duty    to    fence. 

Approved  in  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  412,  54  L.  R.  A. 
320,  59  S.  E.  82,  holding  railroad  not  liable  for  failure  to  protect  excavation  for 
water  tank  so  as  to  prevent  accident  to  trespassing  child;  Moran  v.  Pullman 
Palace  Car  Co.  134  Mo.  650,  33  L.  R.  A.  758,  56  Am.  St.  Rep.  543,  36  S.  W.  659, 
holding  ordinance  requiring  fencing  or  filling  of  excavation  only  applies  where 
excavation  is  in  such  proximity  to  highway  as  to  endanger  safety  of  travelers. 

Cited  in  Compton  v.  Missouri  R.  Co.  147  Mo.  App.  422,  126  S.  W.  821,  holding 
that  doctrine  of  "turntable  cases"  are  not  relevant  in  respect  to  cars  standing 
on  unfenced  tracks. 

Cited   in   notes    (49   Am.   St.   Rep.   430;    16   L.R.A.(N.S.)    1105)    on   duty   of 
railroad  to  fence  against  children. 
Liability   for  deatb   or  injury   of  trespasser. 

Approved  in  Smith  v.  Jacob  Bold  Packing  Co.  82  Mo.  App.  14,  holding  lessee 
entitled  to  dump  ashes  and  cinders  on  premises  not  liable  to  trespassing  boy 
burned  while  running  across  them  to  reach  pond;  Ryan  v.  Towar,  128  Mich.  476. 

55  L.  R.  A.  315,  footnote  p.  310,  92  Am.  St.  Rep.*  481,  87  N.  W.  644,  holding 
landowner   maintaining   unused   building   containing   water   wheel   not   liable   to 
one  injured  thereon  while  rescuing  child  who  had  broken  through  stone  wall  to 
reach  wheel;  Moran  v.  Pullman  Palace  Car  Co.   134  Mo.  650,  33  L.  R.  A.  758, 

56  Am.  St.  Rep.  543,  36  S.  W.  659,  holding  permitting  pond  of  water  to  remain 
on  vacant  land  a  short  distance  from  highway  does  not  render  owner  of  premises 
liable  for  drowning  of  boy  while  ba tiling  therein ;   Cooper  v.  Overton,   102  Tenn. 
228,  45  L.  R.  A.  597,  73  Am.  St.  Rep.  864,  52   S.  W.  183,  holding  owner  of  unfenced 
vacant  lot  not  liable  for  drowning  of  boy  in  pond  formed  thereon  without  owner's 
knowledge,  by  damming  up  of  natural  drain;  Ritz  v.  Wheeling,  45  W.  Va.  268, 
43  L.  R.  A.   152,  31  S.  E.  993,  holding  city  not  liable  for  death  of  trespassing 
infant  drowned  in  reservoir;  Union  Stock  Yard  &  Transit  Co.  v.  Butler,  92  111. 
App.   172,  holding  stock-yard  company  which  employed  watchman  to  keep  chil- 
dren  from  tracks  not  liable   for   injury   sustained  by  child   who   crawled   under 
car;   Griffin  v.   Chicago  &  W.   I.  R.   Co.   101   111.   App.  287,  holding  trespassing 
infant  over  nine  years  of  age  cannot  recover  for  injuries  sustained  while  hanging 
from   side  of  moving  car,   so  that  his   foot  came   in   contact  with   low  switch ; 
Griffin  v.  Chicago  &  W.  I.  R.  Co.   101   111.  App.  287,  holding  railroad  company 
owes  to  mere  trespasser  no  duty  save  to  avoid  wanton  injury;   Missouri,  K.  <fc 
T.  R.  Co.  v.  Edwards,  90  Tex.  71,  32  L.  R.  A.  827,  footnote  p.  825,  36  S.  W.  430, 
holding  injury  to  child  while  playing  on  railroad  ties  in  yard,  fenced  except  on 
side  of  track,  does  not  render  company  liable;   Clark  v.  Northern  P.  R.  Co.  29 
Wash.   149,  59  L.  R.  A.  512,  69  Pac.  636,  holding  railroad  company  permitting 
circus  to  exhibit  on   land  adjoining  its  yard   does  not   invite   citizens   to   er<><- 
yard  to  reach  grounds  instead  of  going  by  highway,  so  as  to  be  liable  to  one 
injured  in  yard;   Grant  v.  Hass,  31  Tex.  Civ.  App.  692,  75  S.  W.  342.  holding 
one  setting  spring  gun  to  protect  melon  crop  liable  to  innocent  person  injured 
by  discharge  of  gun;   Simonton  v.  Citizens  Electric  Light  &  Power  Co.  28  Tex. 
Civ.   App.   378,   67    S.   W7.   530,   holding  electric   light   pole   with    foot   rests   for 
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climbing  not   attractive   structure,   and  denying   recovery  for   injury   sustained 
by  child  while  climbing  it. 

Cited  in  Butler  v.  Chicago,  R.  I.  &  P.  R.  Co.  155  Mo.  App.  295,  136  S.  W. 
729,  holding  that  railroad  is  not  liable  to  trespasser  where  it  had  no  knowledge 
of  his  presence  in  time  to  avoid  injury  by  exercise  of  ordinary  care;  Peek  v. 
Western  U.  Teleg.  Co.  159  Mo.  App.  150,  140  S.  W.  638,  to  the  point  that  owner 
of  land  is  not  chargeable  with  negligence  for  injury  to  animals  trespassing, 
thereon;  Levelsmeiser  v.  St.  Louis  &  S.  R.  Co.  114  Mo.  App.  418,  90  S.  W.  104, 
holding  a  motorman  running  his  car  over  a  private  right  of  way  not  bound  to 
keep  a  lookout  ahead  for  trespassers  on  the  track  when  he  has  right  to  assume 
track  is  clear;  Shaw  v.  Goldman,  116  Mo.  App.  338,  92  S.  W.  165,  holding  owner 
of  real  property  is  under  no  duty  to  keep  premises  in  suitable  condition  for  those 
who  go  there  solely  for  own  convenience  or  pleasure  or  out  of  curiosity;  Kelly  v. 
Benas,  217  Mo.  12,  20  L.R.A.  (N.S.)  906,  116  S.  W.  557,  holding  defendant  not 
liable  for  injury  to  child  who  enters  lumber  yard  of  defendant  and  is  injured  on 
pile  Df  lumber;  Ransom  v.  Union  Depot  Co.  142  Mo.  App.  370,  126  S.  W.  785, 
holding  depot  company  liable  for  injury  to  expressman  caused  by  truck  being 
struck  by  incoming  train,  where  expressman  was  using  track  in  manner  invited 
by  company;  Houck  v.  Chicago  &  A.  R.  Co.  116  Mo.  App.  569,  92  S.  W.  738,  on 
right  of  jury  to  determine  whether  attractiveness  and  danger  of  place  made  owner 
liable  for  injury. 

Cited  in  footnotes  to  Savannah,  F.  &  W.  R.  Co.  v.  Waller,  34  L.  R.  A.  459, 
which  denies  liability  of  railroad  company  for  injury  to  seven-year-old  boy  run- 
ning under  freight  car  to  get  ball  on  request  of  employee;  Craddock  v.  Louisville 
&  N.  R.  Co.  63  L.  R.  A.  657,  which  denies  duty  of  those  in  charge  of  locomotive 
to  discover  at  earliest  possible  moment,  infants  on  track  at  place  remote  from 
highway;  Ashworth  v.  Southern  R.  Co.  59  L.  R.  A.  592,  which  holds  company 
liable  for  injury  to  young  child  while  riding  on  running  board  of  engine,  accord- 
ing to  known  custom  of  children;  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54 
L.  R.  A.  284,  which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young 
child  by  toppling  over  of  large  cement  pipe  used  by  children  as  plaything;  Utter- 
mohlen  v.  Bogg's  Run  Min.  &  Mfg.  Co.  55  L.  R.  A.  911,  which  denies  liability 
of  mine  owner  for  injury  to  trespassing  child  by  cable  and  pulleys  hauling  coal 
cars;  Brinkley  Car  Works  Mfg.  Co.  v.  Cooper,  57  L.  R.  A.  724,  which  denies 
liability  for  injury  to  six-year-old  boy  from  carelessly  walking  into  pool  of  hot 
water;  Paolino  v.  McKendall,  60  L.  R.  A.  133,  which  denies  duty  of  occupier 
of  land  burning  rubbish,  to  guard  young  children  accustomed  to  play  there 
from  fire. 

Cited  in  note    (77  Am.   St.  Rep.  28)    on  diligence  required  when  human  life 
is  involved. 
Duty   of   carrier   as   to   furnishing-   portable   steps. 

Approved  in  Young  v.  Missouri  P.  R.  Co.  93  Mo.  App.  274,  holding  carrier  not 
required  to  furnish  portable  steps  for  use  of  passengers  in  entering  or  leaving 
cars. 

Cited  in  Indianapolis  Traction  &  Terminal  Co.  v.  Pressell,  39  Ind.  App.  478, 
77  1ST.  E.  357,  holding  carrier  not  required  to  furnish  extra  step  although  sur- 
face of  street  at  point  of  accident  was  below  top  of  rail. 
Care   required,   of  child. 

Cited  in  Coleman  v.  Hinmelberger-Harrison  Land  &  Lumber  Co.  105  Mo.  App. 
272,  79  S.  W.  981,  holding  a  youth  of  18  years  of  ordinary  intelligence  and 
experience,  should  show  some  incapacity  in  addition  to  minority  to  warrant  court 
in  instructing,  as  matter  of  law,  that  he  was  not  required  to  use  same  care 
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as  adult;  Lee  v.  Jones,  181  Mo.  299,  103  Am.  St.  Rep.  596,  79  S.  W.  927,  on 
responsibility  of  boy  nine  years  old  as  for  contributory  negligence. 

Cited  in  note  (29  LJl.A. (N.S.)  846)  on  contributory  negligence  of  child  in 
jumping  on  or  off  moving  train. 

Distinguished  in  Riley  v.  Missouri  P.  R.  Co.  68  Mo.  App.  662,  holding  child 
not  negligent  if  he  exercises  degree  of  care  to  be  reasonably  expected  of  one 
of  his  years  and  capacity. 
Liability   'or   failure   to   continue   self -1m posed    non-legal    duty. 

Cited  in  Deskins  v.  Chicago,  R.  I.  &  P.  R.  Co.  151  Mo.  App.  437,  332  S.  W. 
45;  Central  of  Georgia  R.  Co.  v.  Carlisle,  2  Ala.  App.  518,  56  So.  737, — holding 
that  carrier  is  not  guilty  of  negligence  in  failing  to  assist  woman  passenger 
in  alighting,  although  rules  require  it,  unless  rules  are  known  to  passenger  and 
relied  upon. 

Distinguished  in  Montgomery  v.  Missouri  P.  R.  Co.  181  Mo.  502,  79  S.  W. 
930,  holding  it  evidence  of  negligence  for  railroad  to  fail  to  have  watchman 
at  public  crossing,  where  he  has  been  habitually  kept,  and  a  person  relying  on 
custom  is  injured  by  being  struck  by  train,  although  there  is  no  legal  duty  to 
place  watchman  at  crossing. 
Liability  for  injury  to  children  from  unguarded,  attractive  appliances. 

Cited  in  Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  245,  19  L.R.A.(N> 
1145,  122  Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas.  981,  disapproving  turntable 
doctrine;  Marcheck  v.  Klute,  133  Mo.  App.  291,  113  S.  W.  654,  holding  landlord 
not  liable  for  injury  to  tenant's  child  for  falling  through  chute  in  loft  of  stable, 
where  children  were  licensed  to  play;  Driscoll  v.  Clark,  32  Mont.  188,  80  Pac.  1, 
on  necessity  of  pleading  invitation  to  use,  or  unusual  attractiveness  of,  machinery 
to  child;  O'Hara  v.  Laclede  Gaslight  Co.  131  Mo.  App.  454,  110  S.  W.  642 
(dissenting  opinion),  on  liability  of  gas  company  for  piling  gas  pipes  in  street 
whereby  one  rolled  out  therefrom  and  injured  child  in  street. 

Cited  in  notes  (3  L.R.A.  (N.S.)  151)  on  doctrine  of  "attractive  nuisance"  as 
applied  to  injury  from  hot  water  or  ashes;  (10  L.R.A. (N.S.)  373,  386)  on 
liability  for  injury  by  servant  to  third  person  in  use  of  dangerous  agency;  (19 
L.R.A. (N.S.)  1136,  1140)  on  standing  and  moving  cars  as  attractive  nuisances. 

Distinguished  in  Kelley  v.  Parker- Washington  ~ Co.  107  Mo.  App.  494,  81  S. 
\V.  631,  holding  contractor,  not  having  exclusive  possession  of  street,  who  leavefi 
street-grader  in  street  in  such  condition  that  children  in  playing  thereon  may 
be'  injured,  liable  for  injury  to  child  while  so  playing. 

26  L.  R.  A.  853,  PLATT  v.  .ETNA  INS.  CO.  153  111.  113,  46  Am.  St.  Rep.  877, 

38  N.  E.  580. 
Repairing    or    rebuilding:. 

Approved  in  Lancashire  Ins.  Co.  v.  Barnard,  49  C.  C.  A.  562,  111  Fed.  705, 
holding  adjuster  of  insurance  company  has  authority  to  determine  whether  loss 
shall  be  paid  in  money  or  by  rebuilding. 

Cited  in  footnotes  to  Henderson  v.  Crescent  Ins.  Co.  35  L.  R.  A.  385,  which 
holds  failure  to  repair  after  electing  to  do  so  makes  company  liable  for  entire 
cost  of  repairs;  Milwaukee  Mechanics'  Ins.  Co.  v.  Russell,  56  L.  R.  A.  159,  which 
holds  void,  condition  giving  insurer  option  to  rebuild  in  case  of  total  loss; 
Pennsylvania  Co.  for  Ins.  on  Lives  &  G.  A.  v.  Philadelphia  Contributionship  for 
Ins.  of  H.  from  L.  by  Fire,  57  L.  R.  A.  510,  which  holds  recovery  not  limited 
to  cost  of  replacing  structure  burned,  where  statute  requires  more  expensive 
structure  as  condition  of  rebuilding. 
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Waiver    of    option    or    election. 

Approved  in  Houston  v.  Curran,  101  111.  App.  207,  holding  mortgagee  does  not, 
as  against  mortgagor,  waive  declaration  that  entire  debt  is  due  by  reason  of 
default  by  subsequently  accepting  payment  of  coupon  note. 

Cited  in  Langan  v.  Aetna  Ins.  Co.  96  Fed.  712,  holding  appraisal  of  loss  or 
damage  not  waiver  of  option  to  rebuild;  Alliance  Co-op.  Ins.  Co.  v.  Arnold,  65 
Kan.  107,  69  Pac.  174,  holding  agreement  to  arbitrate  loss  is  waiver  of  option 
to  repair;  Van  Vlissingen  v.  Lenz,  171  111.  167,  49  N.  E.  422,  holding  mortgagee 
may  waive  election  to  declare  entire  sum  due,  and  permit  indebtedness  to  con- 
tinue under  original  terms;  Western  Coal  &  Dock  Co.  v.  Traders'  Ins.  Co.  122 
111.  App.  141,  holding  stipulation  in  insurance  policy  limiting  time  in  which 
action  may  be  brought  not  stayed  by  submission  of  extent  of  damages  to  ap- 
praisers; Herpolsheimer  v.  Citizens'  Ins.  Co.  79  Neb.  690,  113  N.  W.  152,  holding 
demand  for  appraisal  waiver  of  option  to  take  property  where  subsequently  sold 
by  insured  for  actual  value. 

Distinguished  in  Elliott  v.  Merchants  &  B.  F.  Ins.  Co.  109  Iowa,  42,  79  N.  W. 
452,  holding  right  to  rebuild  waived  by  election  to  arbitrate,  although  award  not 
reached. 
Merger   of   verbal   contract   in    vrritingr. 

Approved  in  Todd  v.  Todd,  159  111.  415,  42  N.  E.  849,  holding  verbal  contract 
not  merged  in  release,  purpose  of  which  was  to  carry  into  effect  part  of  the 
unwritten  contract. 

Cited  in  Fuchs  &  L.  Mfg.  Co.  v.  R.  J.  Kittredge  &  Co.  242  111.  94,  89  N.  E. 
723,  holding  prior  correspondence  and  negotiations  inadmissible  to  vary  terms 
of  a  letter  where  lower  court  in  trial  without  jury  determined  that  it  consti- 
tuted party's  contract. 
Parol   evidence   to   vary   Healed   instrument. 

Approved  in  Osgood  v.  Skinner,  111  111.  App.  616,  holding  parol  evidence  incom- 
petent to  show  oral  agreement  made  contemporaneously  with  sealed  instrument. 

26  L.  R.  A.  859,  SEYMOUR  v.  SPRING  FOREST  CEMETERY  ASSO.  144  N.  Y. 
333,  39  N.  E.  365. 

Report  of  later  appeal  in  4  App.  Div.  364,  74  N.  Y.  S.  R.  246,  38  N.  Y.  Supp. 
726. 
Ratification  by  acceptance   of  benefits. 

Approved  in  Pocantico  Waterworks  Co.  v.  Low,  20  Misc.  486,  46  N.  Y.  Supp. 
633,  holding  corporation  cannot  maintain  suit  to  prevent  foreclosure  of  mortgage 
given  to  secure  bonds  issued  to  individual  with  consent  of  stockholders  in  con- 
sideration of  financial  assistance,  where  corporation  retains  benefits  received; 
Atlantic  Trust  Co.  v.  Crystal  Water  Co.  72  App.  Div.  546,  76  N.  Y.  Supp.  647, 
holding  corporation  retaining  benefit  of  transaction  cannot  defend  foreclosure 
suit  on  ground  that  mortgage  lacked  statutory  assent  of  stockholders;  Dickinson 
v.  Continental  Trust  Co.  23  Misc.  495,  52  N.  Y.  Supp.  672,  holding  association 
depositing  mortgages  to  secure  stock  cannot,  while  retaining  money  received  for 
stock,  recover  mortgages  on  ground  that  transaction  was  ultra  vires;  Loewers 
Gambrinus  Brewing  Co.  v.  Friedman,  21  Misc.  34,  46  N.  Y.  Supp.  867,  holding 
ratification  of  act  of  brewery  agent  in  giving  customer  new  bar  will  be  pre- 
sumed where  brewery  subsequently  received  his  trade  in  consideration  of  the 
gift;  Dupignac  v.  Uernstrom,  37  Misc.  682,  76  N.  Y.  Supp.  381,  holding  agree- 
ment made  by  stockholders  with  third  person  binding  on  corporation  where  it 
has  been  partially  performed  and  corporation  has  accepted  resulting  benefits; 
Drake  v.  New  York  Suburban  Water  Co.  26  App.  Div.  510,  50  N.  Y.  Supp.  826, 
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holding  validity  of  agreement  made  between  water  com  puny  and  contractors  to 
issue  stock  to  latter  in  payment  of  construction  cannot  be  assailed  where  benefits 
are  retained;  White  v.  Sheppard,  41  App.  Div.  117,  58  N.  Y.  Supp.  563,  holding 
corporation  estopped  from  questioning  authority  of  its  president  to  execute  deed 
and  bill  of  sale  by  its  acceptance  and  retention  of  consideration  paid ;  Wall  v. 
Niagara  Min.  &  Smelting  Co.  20  Utah,  484,  59  Pac.  399,  holding  corporation 
which  accepts  property  secured  for  it  by  its  promoters  in  consideration  of  stipu- 
lated payments  bound  by  their  agreement  where  it  has  retained  benefits. 

Cited  in  Osmer  v.  Lemay-Wegmann  Brokerage  Co.  155  Mo.  App.  221,  134  S. 
W.  65,  holding  that  cSrporation  cannot  avail  itself  of  defense  of  ultra  vires 
where  it  has  received  and  holds  benefit  of  contract  otherwise  valid;  McKee  v. 
Title  Ins.  &  Trust  Co.  159  Cal.  223,  113  Pac.  140,  holding  that  bonds  issued 
without  observing  requirements  of  section  359  of  Civil  Code,  are  not  void,  if 
corporation  holds  proceeds;  Kline  Bros.  &  Co.  v.  Royal  Ins.  Co.  192  Fed.  381, 
holding  that  insurance  policy  issued  in  name  of  projected  corporation  covering 
property  which  passed  into  its  ownership  upon  organization,  became  effective 
when  after  organization  corporation  ratified  it;  Bowers  v.  Ocean  Acci.  &  Guar- 
antee Corp.  110  App.  Div.  695,  97  N.  Y.  Supp.  485,  holding  contract  not  to  be 
avoided  as  ultra  vires  where  performed  and  the  benefits  of  which  have  been 
received  by  one  seeking  to  avoid;  Hyde  v.  Equitable  Life  Assurance  Soc.  61  Misc. 
524,  116  N.  Y.  Supp.  219,  holding  insurance  company  liable  on  ultra  vires  i-on- 
tract  procured  through  its  promise  to  indemnify  guarantor  where  company  had 
received  the  benefits  thereunder. 

Cited  in  notes  (70  Am.  St.  Rep.  168)  on  estoppel  arising  from  receipt  of 
benefits  of  ultra  vires  contracts  of  private  corporation;  (7  Eng.  Rul.  Cas.  370) 
on  presumption  of  performance  of  everything  necessary  to  make  executed  con- 
tract acted  upon  by  corporation  a  binding  one. 

Distinguished  in  Akers  v.  Mutual  L.  Ins.  Co.  59  Misc.  276,  112  N.  Y.  Supp. 
254,  holding  ultra  vires  contract  enforceable,  where  benefits  have  been  received 
under  it  although  it  is  malum  prohibitum,  by  party  not  in  pari  delicto. 
Purchase  by  officer  of  corporate  liabilities. 

Approved  in  Glenwood  Mfg.  Co.  v.  Byrne,  109  Wis.  364,  85  X.  W.  432,' holding 
officer  and  director  of  corporation  may  purchase  outstanding  liabilities  of  corpo- 
ration at  a  discount  and  enforce  them  in  full. 

Cited  in  Mclntyre  v.  Ajax  Min.  Co.  28  Utah,  171,  77  Pac.  613.  holding  pur- 
chase of  existing  claim  against  corporation  by  director  valid  although  at  dis- 
count where  he  was  under  no  duty  to  act  for  the  corporation. 

Distinguished  in  Yound  v.  Columbia  Land  &  Invest.  Co.  53  Or.  443,  133  Am. 
St.  Rep.   844,  99  Pac.  936,  holding  purchase   of  corporations  liabilities  at  dis- 
count by  corporate  officers  where  offer  is  first  made  to  corporation  and  changed 
to  a  personal  offer  at  officer's  request  will  accrue  to  benefit  of  corporation. 
Liability   of  corporation  on   contracts   of   predecessor. 

Distinguished  in  Bonanza  Min.  &  Smelter  Co.  v.  Ware,  78  Ark.  317,  95  S.  W. 
765,  where  corporation  was  held  not  liable  on  contract  of  purchase  which  was 
made  for  a  predecessor  corporation  by  officers  before  incorporation  and  which 
had  passed  nothing  on  either  side. 
Consent   of  stockholders. 

Approved  in  Atlantic  Trust  Co.  v.  Crystal  Water  Co.  72  App.  Div.  544,  76 
N.  Y.  Supp.  647,  holding  fact  that  bonds  were  given  for  inadequate  consideration 
no  defense  to  action  to  foreclose  mortgage  given  to  secure  them,  where  stock- 
holders assented  to  transaction. 

Cited  in  Bostwick  v.  Young,  118  App.  Div.  496,  103  X.  Y.  Supp.  607,  holding 
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transfer  of  stock  in  payment  for  contractor's  work  not  voidable  although  issued 
in   furtherance  of  a   scheme   to   obtain   it  without   payment  if  consented   to  at 
regular  director's  meeting. 
Kin  hi    of   corporation    to   have   stock:   canceled. 

Cited  in  footnote  to  Yeiser  v.  United  States  Board  &  Paper  Co.  52  L.  R.  A. 
724,  which  sustains  right  of  corporation  to  secure  cancelation  of  stock  paid  for 
out  of  secret  profits  by  subscribers  from  sale  of  property  to  corporation. 
Rig-lit    of    action    by    corporation.  . 

Approved  in  Stratton's  Independence  v.  Dures,  126  Fed.  977,  holding  mining 
corporation  cannot  maintain  action  for  false  representations  as  to  value  made  by 
former  owner  to  nominal  stockholders;  Hutchinson  v.  Simpson,  92  App.  Div.  405, 
87  N.  Y.  Supp.  369  (concurring  opinion),  holding  corporation  cannot  recover 
against  brokers  for  false  representations  made  to  subscribers  to  agreement  to 
purchase  stock  of  company. 
Lease  of  corporate  property. 

Approved  in  Farwell  v.  Babcock,  27  Tex.  Civ.  App.  169,  65  S.  W.  509,  holding 
lease  of  entire  property  of  corporation  to  syndicate  not  void,  even  when  assailable. 

Cited  in  footnote  to  Bath  Gaslight  Co.  v.  Claffy,  36  L.  R.  A.  664,  which  denies 
right  of  lessee  of  corporation  to  escape  payment  of  rent  on  ground  that  lease 
ultra  vires. 
Liability  of  promoters  for  secret  profits  made  prior  to  incorporation. 

Cited  in  Old  Dominion  Copper  Min.  &  Smelting  Co.  v.  Bigelow,  203  Mass. 
174,  40  L.R.A.(N.S.)  325,  89  N.  E.  193,  holding  promoters  liable  to  corporation 
for  secret  profits  made  prior  to  incorporation. 

Cited  in  footnote  to  Pietsch  v.  Milbrath,  68  L.R.A.  945,  which  holds  that  pro- 
moters of  corporation  cannot  escape  liability  to  take  for  fraudulent  profits  in 
transferring  to  it  property  at  an  excessive  value  by  limiting  stock  subscription 
to  themselves  until  the  transaction  is  consummated. 

Cited  in  note   (18  L.R.A.  (N.S.)    1117)    on  duty  and  liability  of  promoters  to 
corporation  and  its  members. 
Remuneration    of   promoters. 

Cited  in  footnote  to  Hayward  v.  Leeson,  49  L.  R.  A.  725,  which  denies  right 
of  corporate  promoters  to  remuneration  for  services  unless  voted  to  them,  or  full 
statement  incorporated  in  prospectus. 
Validity  of  .sales  of  property  to  corporation  at   excessive  value. 

Cited  in  Blum  v.  Whitney,  185  N.  Y.  242,  77  N.  E.  1159,  holding  sale  of 
property  to  corporation  far  in  excess  of  real  value  cannot  be  attacked  where 
stockholders  of  old  and  new  corporation  dealt  only  with  themselves;  Flanagan 
v.  Lyon,  54  Misc.  377,  105  N.  Y.  Supp.  1049,  holding  where  individuals  transfer 
property  to  corporation  at  excessive  value,  they  being  sole  stockholders  no  ac- 
tion will  lie  in  favor  of  the  corporation  or  a  stockholder  against  one  receiving 
an  excessive  amount  of  the  stock. 
Corporate  property  considered  as  individual  property. 

Cited  in  Bauernschmidt  v.  Bauernschmidt,  101  Md.  161,  60  Atl.  437,  holding 
equity  will  treat  property  transferred  to  a  corporation,  where  owner's  family 
alone  hold  stock  and  they  merely  to  qualify  as  stockholders,  as  owner's  personal 
estate. 

26  L.  R.  A.  864.  SANBORN  v.  GALE,  162  Mass.  412,  38  N.  E.  710. 
Frand  as  preventing-  running-  of  statute  of  limitations. 

Cited  in  Brackett  v.  Perry,  201  Mass.  505,  87  X.  E.  903,  holding  that  reaffirma- 


26  L.R.A.  864]  L.  R.  A.  CASES  AS  AUTHORITIES.  156 

tion  to  vendor  by  vendee  of  false  statement  that  no  broker  brought  matter  to 
his  attention  after  broker  informed  vendor  to  contrary  is  not  fraudulent  con- 
cealment of  cause  of  action  within  statute;  Boyd  v.  Beebe,  64  W.  Va.  220,  17 
L.R.A. (N.S.)  665,  61  S.  E.  304,  holding  fraudulent  concealment  does  not  stop 
running  of  statute  of  limitations  there  not  appearing  actual  affirmative  acts  of 
fraud. 

Cited  in  footnotes  to  Mereness  v.  First  Nat.  Bank,  51  L.  R.  A.  410,  which  holds 
running  of  limitations  on  demand  certificate  of  deposit  not  interrupted  by  bank's 
misrepresentations  in  denial  of  liability;  Smith  v.  Blachley,  53  L.  R.  A.  849, 
which  holds  running  of  limitation  against  action  to  recover  back  money  not 
prevented  by  fraud,  unless  investigation  prevented  by  affirmative  efforts. 
Barred  damages  for  alienating?  affections. 

Cited  in  Bailey  v.  King,  27  Ont.  App.  Rep.  707,  holding  in  an  action  for 
damages  for  criminal  conversation  only  such  damages  may  be  recovered  as 
accrued  six  years  immediately  prior  to  commencement  of  suit. 

Knowledge   of   accruing   of   action   as   preventing    running    of    statute    oi 
frauds. 

Cited  in  Linck  v.  Vorhauer,  104  Mo.  App.  373,  79  S.  W.  478,  on  knowledge 
of  wife  of  husband's  improper  conduct  as  defeating  plea  of  concealment  to  pre- 
vent running  of  statute  of  limitations. 
Admlsslblllty  of  declarations  between  husband  and   wife. 

Distinguished  in  Hardwick  v.  Hardwick,  130  Iowa,  234,  106  N.  W.  639,  holding 
declarations  of  husband  to  wife  admissible  in  suit  by  wife  against  husband'.' 
father  for  alienation  of  affections  if  made  at  the  time  of  and  resultiing  from 
acts  in  furtherance  of  such  alienation. 
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27  L.  R.  A.  33,  HANOVER  NAT.  BANK  v.  BLAKE,  142  N.  Y.  404,  59  N.  Y.  S. 

R.  794,  40  Am.  St.  Rep.  607,  37  N.  E.  519. 
'Effect  of   secret   preference   In   relation   to   composition   agreement. 

Cited  in  Re  Chaplin,  115  Fed.  166,  holding  amount  of  fraudulent  preference  in 
compositions,  if  paid,  recoverable  by  trustee  in  bankruptcy;  Continental  Nat. 
Bank  v.  McGeoch,  92  Wis.  308,  66  N.  W.  606,  holding  composition  agreement  not 
invalidated  by  payment  of  attorney's  fees  incurred  in  suits  up  to  time  of  agree- 
ment. 

Cited  in  notes  (12  Eng.  Rul.  Cas.  327)  on  invalidity  of  bargain  by  which 
creditor  on  composition  is  to  obtain  larger  payment  than  other  creditors;  (2 
Brit.  Rul.  Cas.  460,  462,  464)  on  composition  with  creditors:  preference  created 
by  act  or  undertaking  of  third  party. 

Distinguished  in  Powers  Dry-Goods  Co.  v.  Harlin,  68  Minn.  200.  64  Am.  St. 
Rep.  460,  71  N.  W.  16,  holding  payment  of  notes  given  in  composition  not  en- 
forceable against  sureties,  because  of  secret  agreement  of  holder  for  additional 
payment;  Glens  Falls  Nat.  Bank  v.  Van  Nostrand.  41  Misc.  528,  85  N.  Y.  Supp. 
50,  holding  guaranty  by  third  person  of  note  as  secret  preference  to  secure  signa- 
ture of  creditor  to  composition  agreement,  void  as  against  public  policy. 

27  L.  R.  A.  42,  CHAS.  S.  HIGGINS  CO.  v.  HIGGINS  SOAP  CO.  144  N.  Y.  462, 

63  N.  Y.  S.  R.  724,  43  Am.  St.  Rep.  769,  39  N.  E.  490. 
Unauthorized  use  or  infringement  of  trade-names  and  labels. 

Approved  in  Mtna,  Mill  &  Elevator  Co.  v.  Kramer  M.  Co.  82  Kan.  685,  23 
L.R.A.(N.S. )  940,  109  Pac.  692,  holding  that  a  person  who  uses  his  own  name 
to  designate  articles  of  his  own  manufacture  will  not  be  enjoined  to  prevent 
such  use  if  the  same  is  not  done  fraudulently. 

Cited  in  De  Long  v.  De  Long  Hook  &  Eye  Co.  89  Hun,  404,  35  N.  Y.  Supp. 
509,  restraining  use  of  name  "De  Long  Hook  &  Eye  Co."  in  imitation  of  trade- 
mark "The  De  Long  Hook  and  Eye,"  although  name  of  an  incorporator  was  De 
Long;  Tuerk  Hydraulic  Power  Co.  v.  Tuerk,  92  Hun,  69,  36  N.  Y.  Supp.  384, 
restraining  use  of  name  "The  Tuerk  Water  Meter  Company"  in  imitation  of 
name  ';The  Tuerk  Water  Motor  Company;"  Church  v.  Kresner,  26  App.  Div.  351, 
49  N.  Y.  Supp.  742,  restraining  use  of  trade-name  "Cameron"  by  person  not  of 
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that  name,  although  original  user  was  also  not  of  that  name;  Dr.  David  Ken 
nedy  Corp.  v.  Kennedy,  36  App.  Div.  604,  55  N.  Y.  Supp.  917,  restraining  per- 
son selling  right  to  use  his  own  name  as  trade-name,  from  receiving  mail  directed 
to  him  at  address  of  purchasing  corporation;  Cutter  v.  Gudebrod  Bros.  Co.  44 
App.  Div.  610,  61  N.  Y.  Supp.  225,  Modifying  36  App.  Div.  373,  55  N.  Y.  Supp. 
298,  holding  that  purchaser  of  assets  of  corporation  using  name  of  individual 
cannot  be  restrained  from  using  corporation  name  thereafter;  Society  of  the 
War  1812  v.  Society  of  the  War  1812,  46  App.  Div.  572,  62  N.  Y.  Supp.  355, 
restraining  use  of  corporate  name  "The  Society  of  the  War  of  1812."  as  part  of 
corporate  name  of  subsequently  organized  corporation;  Ft.  Stanwix  Canning 
Co.  v.  William  McKinley  Canning  Co.  49  App.  Div.  574,  63  N.  Y.  Supp.  704, 
holding  words  on  labels  "Our  Flag"  and  "Pride  of  the  Home"  infringement 
on  "F.  S.  Flag"  and  "Pride  of  Rome;"  Re  Adams,  24  Misc.  295,  53  X.  Y. 
Supp.  666,  upholding  right  of  plaintiff  to  restrain  sale  of  his  own 
name  as  trademark,  by  assignee;  Schmid  v.  De  Gxauw,  27  Misc.  695,  59  X.  Y. 
Supp.  569,  restraining  use  of  name  "De  Grauw,  Aymar,  &  Co."  against  prior 
right  to  use,  although  partners  were  named  De  Grauw  and  Aymar;  Roy  WaU'h 
Case  Co.  v.  Camm-Roy  Watch  Case  Co.  28  Misc.  48,  58  N.  Y.  Supp.  979,  holding 
use  of  name  "Camm-Roy  Watch  Case  Co."  restrainable  by  prior  corporation  named 
"Roy  Watch  Case  Co.;"  Arnheim  v.  Arnheim,  28  Misc.  399,  59  N.  Y.  Supp.  IMS. 
restraining  use  of  name  "Arnheim  the  Tailor"  by  person  of  name  of  Arnehini: 
Crawford  v.  Laus,  29  Misc.  249,  60  N.  Y.  Supp.  387,  holding  words  "The  Little 
Antique  Shop"  infringement  on  words  "The  Little  Shop;"  Falk  v.  American  West 
Indies  Trading  Co.  71  App.  Div.  322,  75  N.  Y.  Supp.  96-i,  Affirming  36  .Misc. 
378,  73  N.  Y.  Supp.  547,  holding  words  "El  Falco"  infringement  on  words  "Kl 
Falcon,"  not  justified  because  director  of  infringing  corporation  was  named  Greg 
orio  Lopez  of  Falco;  Rubel  v.  Allegretti  Chocolate  Cream  Co.  76  111.  App.  590,  re- 
straining use  of  firm  name  of  "Algretti  &  Co."  as  infringement  of  trade-name  of 
"Algretti,"  used  in  connection  with  sale  of  chocolate  creams;  Grand  Lodge. 
A.  O.  U.  W.  v.  Graham,  96  Iowa,  607,  31  L.  R.  A.  138,  65  N.  W.  837,  restraining 
use  of  name  "Grand  Lodge  of  the  Ancient  Order  of  United  Workmen  of  Iowa" 
by  seceding  body,  although  alone  incorporated ;  Red  Polled  Cattle  Club  v.  Red 
Polled  Cattle  Club,  108  Iowa,  111,  78  N.  W.  803.  enjoining  use  by  one  corpora- 
tion of  name  of  another  incorporated  in  different  state;  Supreme  Lodge,  K.  of  P. 
v.  Improved  Order,  K.  of  P.  113  Mich.  136,  38  L.  R.  A.  661,  71  N.  W.  470, 
refusing  injunction  against  use  of  name  "Improved  Order  Knights  of  Pythias" 
by  withdrawing  members  of  Knights  of  Pythias;  Lamb  Knit-Goods  Co.  v.  Lamb 
Glove  &  Mitten  Co.  120  Mich.  164,  44  L.  R.  A.  844,  footnote  p.  841,  78  N.  W.  1072. 
denying  right  to  use  one's  own  name  so  as  to  deceive  public  as  to  business  right- 
fully engaged  in  by  another;  Lafean  v.  Weeks,  177  Pa.  431,  34  L.  R.  A.  174. 
35  Atl.  693,  holding  use  of  initials  "W.  H.  W."  as  infringenrent  on  trademark 
"P.  C.  W."  improperly  enjoined;  American  Clay  Mfg.  Co.  v.  American  Clay  Mfg. 
Co.  198  Pa.  194,  47  Atl.  936,  enjoining  use  by  foreign  corporation  of  name  of 
older  domestic  corporation;  Armington  v.  Palmer,  21  R.  I.  113,  43  L.  R.  A. 
99,  footnote  p.  95,  79  Am.  St.  Rep.  786,  42  Atl.  308,  sustaining  private  suit  in 
equity  to  prevent  wrongful  assumption  by  corporation  of  name  belonging  to  plain- 
tiff; Robinson  v.  Storm,  103  Tenn.  48,  52  S.  W.  880,  restraining  unauthorized 
use  of  trame-name  "Storm's  Liver  Regulator;"  Clark  Thread  Co.  v.  Armitage. 
67  Fed.  902,  restraining  use  of  small  label  in  all  respects  like  plaintiff's,  except 
that  letters  "0.  N.  T."  were  replaced  by  letters  <;X-E-W;"  Godillot  v.  American 
Grocery  Co.  71  Fed.  875,  restraining  use  of  letters  "A.  S."  the  tradeinirk  of 
another,  where  combined  in  monogram,  infringers  using  letters  in  similar  mon- 
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ogram;  Lever  Bros.  Limited  Boston  Works  v.  Smith,  112  Fed.  999,  upholding  right 
of  defendant  to  use  name  "Welcome  A.  Smith"  on  soap  labels,  although  soap 
on  market  known  as  "Welcome"  soap;  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62 
L.  R.  A.  89,  footnote  p.  81,  51  C.  C.  A.  262,  113  Fed.  302,  enjoining  use  of  corpo- 
rate name  "Peck  Bros.  Co."  as  infringement  upon  name  "The  Peck  Bros.  &  Co.;" 
Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell  Plow  Co.  121  Fed.  367,  holding  name 
"The  Bissell  Chilled  Plow  Works"  infringed  by  name  "The  T.  M.  Bissell  Plow  Com- 
pany;'" Wyckoff  v.  Howe  Scale  Co.  58  C.  C.  A.  514,  122  Fed.  352,  enjoining 
use  of  word  "Remington"  in  name  of  corporation  manufacturing  typewriters, 
but  refusing  to  enjoin  use  of  "Rem-Sho"  for  name  of  typewriter,  as  infringe- 
ment on  original  name  "Remington  typewriter;"  Pettes  v.  American  Watch- 
man's Clock  Co.  89  App.  Div.  347,  85  N.  Y.  Supp.  900,  enjoining  use  by  cor- 
poration of  copartnership  name  of  another  company;  American  Novelty  &  Mfg. 
Co.  v.  Manufacturing  Electrical  Novelty  Co.  36  Misc.  455,  73  N.  Y.  Supp.  755, 
enjoining,  on  motion  of  American  novelty  and  manufacturing  company,  use  of 
name  "Manufacturing  Electrical  Novelty  Company,"  adopted  by  another  com- 
pany for  purpose  of  deception;  Van  Houten  v.  Hooton  Cocoa  &  Chocolate  Co. 
130  Fed.  603,  enjoining  sale  of  cocoa  under  name  of  "Hooton's"  by  new  company, 
where  well-known  brand  known  as  "Van  Houton's  Cocoa"  was  on  the  market; 
World's  Dispensary  Medical  Asso.  v.  Pierce,  203  N.  Y.  424,  96  N.  E.  738.  holding 
tliat  while  person  has  right  to  use  of  name  as  his  property  he  cannot  so  use 
it  as  to  deceive  public  by  selling  his  products  as  products  of  another;  James 
Van  Dyk  Co.  v.  F.  V.  Reilly  Co.  73  Misc.  94,  130  N.  Y.  Supp.  755,  holding 
that  person  who  uses  same  name  as  was  purchased  with  good  will  of  bankrupt's 
estate  is  guilty  of  infringement  of  purchaser's  rights;  Frohman  v.  Morris,  6S 
Mise.  465,  123  N.  Y.  Supp.  1090,  holding  that  presentation  of  burlesque  under 
name  of  "Chanticlair"  may  be  enjoined  by  owner  of  play  "Chanticler"  on  ground 
that  such  burlesque  tends  to  deceive  public;  Ludwig  &  Co.  v.  Claviola  Co.  144 
App.  Div.  392,  129  N.  Y.  Supp.  310,  holding  that  tradename  under  which  pianos 
have  become  known  passes  to  assignee  of  firm's  assets  and  good  will:  Atlas 
Assur.  Co.  v.  Atlas  Ins.  Co.  ]38  Iowa,  233,"  15  L.R.A.(N.S.)  631,  128  Am.  St. 
Rep.  189,  112  N.  W.  232,  holding  that  a  confusion  in  business  was  sufficient  to 
warrant  the  enjoining  of  the  use  of  a  similar  corporate  or  aggregate  name; 
Original  La  Tosca  Social  Club  v.  La  Tosca  Social  Club,  23  App.  D.  C.  104, 
holding  same  but  the  confusion  must  be  real  and  not  speculative:  Blackwell's 
Durham  Tobacco  Co.  v.  American  Tobacco  Co.  145  N.  C.  374,  59  S.  E.  123, 
holding  that  a  corporation  may  acquire  an  exclusive  right  to  the  use  of  a 
tradename,  which  will  be  protected  by  injunction;  Bates  Mfg.  Co.  v.  Bates  Num- 
bering Macli.  Co.  172  Fed.  898,  holding  that  the  use  of  a  tradename  for  the 
purpose  of  selling  goods  upon  the  reputation  of  another's  wares  will  be  enjoined: 
Nesne  v.  Sundet,  93  Minn.  301,  106  Am.  St.  Rep.  439,  101  N.  W.  490,  3  Ann. 
Cas.  30,  on  the  enjoining  of  the  use  of  a  partnership  name  by  a  corporation: 
Sheffield-King  Mill.  Co.  v.  Sheffield  Mill.  &  Elevator  Co.  105  Minn.  323,  127  Am. 
St.  Rep.  574,  117  N.  W.  447,  restraining  use  of  name  "Sheffield"  in  connection 
with  "mill"  or  the  like;  Martell  v.  St.  Francis  Hotel  Co.  51  Wash.  380.  98  Pac. 
1116.  16  Ann.  Cas.  593;  People  ex  rel.  Columbia  Chemical  Co.  v.  O'Brien,  101 
App.  Div.  299,  91  N.  Y.  Supp.  649, — on  the  granting  of  relief  by  a  court  of 
equity  against  the  unlawful  use  of  a  tradename;  Corning  Glass  Works  v.  Corning 
Cut  Glass  Co.  197  N.  Y.  178,  90  N.  E.  449,  Affirming  126  App.  Div.  919,  110 
N.  Y.  Supp.  1125,  holding  that  the  name,  The  Corning  Cut  Glass  Co.,  was  not 
such  an  infringement  of  a  tradename  of  the  Corning  Glass  Works,  that  its  us;; 
would  be  enjoined,  where  the  businesses  did  not  come  in  direct  competition; 
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Dodge  Stationery  Co.  v.  Dodge,  145  Gal.  389,  78  Pac.  879,  holding  that  where 
one  person  had  allowed  the  use  of  his  surname  in  designating  the  goods  of  a 
certain  corporation,  he  would  be  enjoined  from  using  the  same  name  to  designate 
the  goods  of  another  company  for  the  purpose  of  gaining  advantage  from  the 
use  by  the  first  company;  International  Silver  Co.  v.  William  H.  Rogers,  67 
X.  J.  Eq.  649,  110  Am.  St.  Rep.  506,  60  Atl.  187,  .3  Ann.  Cas.  804,  Reversing 
66  X.  J.  Eq.  126,  57  Atl.  1037,  2. Ann.  Cas.  407,  holding  that  a  corporation 
will  be  enjoined  from  using  the  individual  name  of  one  of  the  members  in 
designating  its  wares,  where  the  name  is  used  for  the  purpose  of  selling  tin- 
goods  as  the  goods  of  another  well  known  manufacturer;  Bear  Lithia  Springs 
Co.  v.  Great  Bear  Spring  Co.  71  N.  J.  Eq.  599,  71  Atl.  383,  holding  that  a 
corporation  cannot  appropriate  the  name  of  another  for  the  purpose  of  obtain- 
ing the  business  of  the  latter;  Salvation  Army  v.  American  Salvation  Anr.y. 
135  App.  Div.  273,  120  N.  Y.  Supp.  471,  Reversing  62  Misc.  363,  114  N.  Y. 
Supp.  1039,  holding  that  a  suit  would  lie  to  restrain  the  use  of  the  words 
"Salvation  Army"  by  the  defendant  corporation  since  the  names  were  calcu- 
lated to  deceive  the  public;  Andrew  Jurgens  Co.  v.  Woodbury,  56  Misc.  406,  106 
N.  Y.  Supp.  571,  holding  that  where  a  manufacturer  had  sold  all  his  rights 
in  a  certain  goods,  he  would  be  enjoined  from  manufacturing  a  similar  goods 
and  placing  them  on  the  market  under  a  name  similar  to  that  which  his  as- 
signee was  selling  his  former  goods;  Weist  Co.  v.  Weeks.  8  Kulp,  386,  35  Atl. 
693,  holding  that  the  use  of  the  initials,  W.  H.  W.,  would  not  be  enjoined  as 
an  infringement  of  the  trademark,  P.  C.  W.,  though  surrounded  by  lines  similar 
to  the  latter;  Von  Thodorovich  v.  Franz  Josef  Beneficial  Asso.  154  Fed.  914, 
holding  that  a  corporation  would  be  enjoined  from  using  a  tradename  calcu- 
lated to  deceive  the  public,  though  it  does  not  interfere  with  the  name  of  any 
other  corporation. 

Cited  in  footnotes  to  Nolan  Bros.  Shoe  Co.  v.  Nolan,  53  L.  R.  A.  384,  which 
sustains  right  of  one  using  family  name  as  trade-name  to  prevent  deceptive  u-i 
of  name  by  other  member  of  same  family;  International  Committee,  Y.  W.  C.  A. 
v.  Young  Women's  Christian  Asso.  56  L.  R.  A.  888,  which  sustains  right  of  local 
Y.  W.  C.  A,  to  enjoin  deceptive  use  of  similar  name  by  organization  subsequently 
incorporated;  Bagby  &  R.  Co.  v.  Rivers,  40  L.  R.  A.  632,  which  denies  assign- 
ability  of  continuing  partner's  right  to  use  retiring  partner's  name;  Slater  v. 
Slater,  61  L.  R.  A.  796,  Affirming  78  App.  Div.  454,  80  N.  Y.  Supp.  363,  which 
holds  firm  name  an  asset  of  partnership  which  executor  of  deceased  partner  has 
right  to  have  sold;  Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62  L.R.A.  81,  which  sus- 
tains rights  of  purchasers  of  name  and  good  will  of  corporation  to  injunction 
against  misleading  use  of  similar  name  by  persons  previously  connected  with 
such  corporation. 

Cited  in  notes  (1  L.R.A. (N.S.)  713)  on  sale  of  trademark;  (4  L.R.A.(N.S.) 
962)  on  necessity  of  fraudulent  intent  to  justify  injunction  against  unfair  com- 
petition; (85  Am.  St.  Rep.  102,  106,  107)  on  what  words  or  phrases  may  con- 
stitute a  valid  trademark;  (25  Eng.  Rul.  Cas.  221)  on  infringement  of  trade- 
mark. 

Distinguished  in  United  States  Frame  &  Picture  Co.  v.  Horowitz,  51  Misc. 
103,  100  N.  Y.  Supp.  705,  holding  that  the  use  of  the  name,  New  York  Frame 
&  Picture  Co.,  was  not  a  use  of  the  name,  the  United  States  Frame  and  Picture 
Co.,  such  that  the  use  of  the  same  would  be  enjoined,  where  there  was  no  in- 
tention to  deceive  shown. 
Examination  of  corporation  officer  before  trial. 

Cited  in  Rosenbaum  v.  Rice,  36  Misc.  413,  73  N.  Y.  Supp.  714,  upholding  right 
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of  examination  before  trial  of  president  and  director  of  corporation  at  suit  of 
minority  stockholder  on  allegations  on  information  and  belief. 

27  L.  R.  A.  45,  STATE  ex  rel.  MILLER  v.  BARBER,  4  Wyo.  409,  34  Pac.  1028. 
Jurisdiction  of  courts  of  last  resort  as  to  mandamus. 

Cited  in  note   (58  L.  R.  A.  867)   on  original  jurisdiction  of  courts  of  last  re- 
sort in  mandamus  case. 
Mandamus  against  public  officer. 

Cited  in  note  (]6  Eng.  Rul.  Gas.  787)  on  right  to  mandamus  against  a  public 
officer. 

27   L.  R.  A.  48,  McFARLAND  v.  RAILWAY  OFFICIALS  &  E.  ACCI.   ASSO. 

5  Wyo.  126,  63  Am.  St.  Rep.  29,  38  Pac.  347. 
{.limitation   of   time   to   sue   on   insurance   policy. 

Cited  in  Egan  v.  Oakland  Ins.  Co.  29  Or.  410,  54  Am.  St.  Rep.  798,  42  Pac. 
990,  and  Rottier  v.  German  Ins.  Co.  84  Minn.  118,  86  N.  W.  888,  holding  that 
limitation  of  time  for  suit  begins  to  run  from  date  of  fire,  although  "loss  not  pay- 
able until  sixty  days  after  proof  thereof;  Appel  v.  Cooper  Ins.  Co.  76  Ohio.  St. 
03.  10  L.R.A.(ks.)*  677,  80  N.  E.  955,  10  Ann.  Cas.  821,  holding  that  a  clause  in 
an  insurance  policy  limiting  the  time  within  which  to  bring  suit  upon  the  policy 
limits  the  time  as  running  from  the  time  of  the  loss;  Caywood  v.  Supreme  Lodge, 
K.  &  L.  H.  173  Ind.  412,  23  L.R.A.(N.S.)  308,  131  Am.  St.  Rep.  253,  86  N.  E. 
482,  17  Ann.  Cas.  503,  on  the  validity  of  a  clause  in  an  insurance  policy  limiting 
the  time  within  which  to  bring  suit. 

Cited  in  notes  (47  L.R.A.  705)  as  to  when  stipulation  limiting  time  for  suit 
on  insurance  policy  begins  to  run;  (14  Eng.  Rul.  Cas.  22)  on  rules  for  con- 
struing insurance  policies  as  to  limitation  of  time  for  suing. 

Distinguished  in  Pacific  Mut.  L.  Ins.  Co.  v.  Adams,  27  Okla.  503,  112  Pac. 
1026,   holding  that   notice  of  death   under   accident   policy   was   served   in   time 
although  stipulated  period  had  expired,  where  it  was  served  within  reasonable 
time  after  beneficiary  had   notice  of  death  and  existence  of  policy. 
Effect  of  affirmance  by  divided  court. 

Cited  in  Westhus  v.  Union  Trust  Co.  94  C.  C.  A.  95,  168  Fed.  619,  holding 
!  hat  an  affirmance  by  a  divided  court  is  not  controlling  upon  an  inferior  court 
in  other  cases. 

27  L.  R.  A.  56,  ENDERS  v.  ENDERS,  164  Pa.  266,  44  Am.  St.  Rep.  598,  30  Atl. 

129. 
Agreements  concerning   custody  and  support   of  children. 

Cited  in  Anderson  v.  Young,  54  S.  C.  394,  44  L.  R.  A.  279,  footnote  p.  277,  32 
S.  E.  448,  sustaining  court's  power  to  uphold,  in  interest  of  child,  custody  held 
under  void  agreement  with  parent;  Gilmore  v.  Kitson,  165  Ind.  408,  74  N.  E- 
1083,  holding  that  the  will  of  the  mother  could  not  deprive  the  father  of  the 
right  to  the  custody  of  his  child,  where  no  cause  was  shown  which  would  work 
to  the  detriment  of  the  child. 

Annotation  cited  in  Ex  parte  Reynolds,  73  S.  C.  303,  314  Am.  St.  Rep.  86, 
53  S.  E.  490,  6  Ann.  Cas.  !)3G,  holding  that  the  father  was  entitled  to  the 
custody  of  his  child  notwithstanding  a  parol  gift  of  the  latter  by  the  mother, 
where  the  best  interests  of  the  child  will  not  be  defeated. 

Cited  in  footnotes  to  Fletcher  v.  Hickman,  55  L.  R.  A.  896,  which  holds  father 
bound  by  agreement  intrusting  custody  of  infant  child  to  another;  Van  Epps  v. 
L.R.A.  Au.  Vol.  4—11. 
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Redfield,  34  L.  R,  A.  360,  which  sustains  agreement  by  father  of  bastard  to  con- 
vey property  to  mother  for  release  from  liability  as  to  maintenance  of  child. 

Cited  in  note  (88  Am.  St.  Rep.  870,  872)   on  contracts  for  transfer  of  parental 
custody  and  responsibility. 
Adoption  as  member   of  a   family. 

Cited  in  Adams  v.  Clark,  48  Fla.  211,  37  So.  734,  on  the  adoption  of  a  person 
as  a  member  of  a  family. 
Contracts  contrary  to  public  policy. 

Cited  in  Resnek  v.  Nazareth  School  Dist.  19  Pa.  Dist.  R.  724,  12  North  Co. 
Rep.  242,  holding  that  purchase  of  land  for  school  purpose  from  member  of 
board  of  directors  who  did  not  participate  in  action  of  board  is  only  voidable 
and  not  void  as  against  public  policy;  Moorshead  v.  United  R.  Co.  139  Mo  App. 
638,  96  S.  W.  261;  Grand  Union  Tea  Co.  v.  Lewitsky,  153  Mich.  252,  116  X.  W. 
1090, — on  what  constitutes  a  contract  contrary  to  public  policy. 

27  L.  R.  A.  63,  CENTRAL  R.  CO.  v.  BREWER,  78  Md.  394,  28  Atl.  615. 
Liability    of   principal    for    torts    of   agent. 

Cited  in  Barabasz  v.  Kabat,  86  Md.  36,  37  Atl.  720,  holding  pastor  not  liable 
for  act  of  his  door  keeper  in  causing  arrest  of  woman  attempting  to  enter  church 
without  ticket;  Baltimore  &  Y.  Turnp.  Road  v.  Green,  86  Md.  167,  37  Atl.  t>4:>. 
holding  turnpike  company  not  liable  for  arrest  and  prosecution  of  person  by  gate 
keeper  for  nonpayment  of  toll ;  Grand  Fountain  U.  O.  of  T.  R.  v.  Murray,  88  Md. 
426,  41  Atl.  896,  holding  supreme  lodge  of  benefit  society  not  liable  for  unau- 
thorized order  of  office  directing  subordinate  lodge  to  expel  member;  Carter  v. 
Worcester  County,  94  Md.  625,  51  Atl.  830,  holding  county  commissioners  not 
liable  for  unauthorized  act  of  road  supervisor  in  causing  arrest  of  person  for 
refusal  to  work  on  roads;  Little  Rock  Traction  &  Electric  Co.  v.  Walker.  65  Ark. 
148,  40  L.  R,  A.  474,  footnote  p.  473,  45  S.  W.  57,  denying  carrier's  liability 
for  arrest  of  street-car  passenger  by  policeman  c-alled  by  conductor,  who  was  only 
authorized  to  put  delinquent  passengers  off  car;  Schmidt  v.  New  Orleans  R.  Co. 
116  La,  322,  7  L.R.A.(N.S.)  174,  40  So.  714,  on  the  liability  of  the  master  for 
the  tort  of  a  servant  in  causing  false  arrest  and  imprisonment;  Beiswanger  v. 
American  Bonding  &  T.  Co.  98  Md.  299,  57  Atl.  202,  holding  that  the  defendant 
corporation  was  not  liable  for  the  acts  of  its  agent  in  procuring  the  false  arrest 
of  the  plaintiff  where  it  was  without  the  scope  of  his  authority;  Bernheimer 
Bros.  v.  Becker,  102  Md.  255,  3  L.R.A.(N.S.)  224,  111  Am.  St.  Rep.  356,  62  At'. 
526,  holding  that  a  member  of  an  ordinary  mercantile  business  has  not  the 
implied  authority  to  cause  the  arrest  and  search  of  a  person  suspected  of  steal- 
ing in  the  store,  so  as  to  make  the  other  partners  liable  for  his  acts;  Daniel 
v.  Atlantic  Coast  Line  R.  Co.  136  N.  C.  524,  67  L.R.A.  459,  48  S.  E.  816,  I  Ann. 
Gas.  718,  holding  that  a  railroad  corporation  was  not  liable  for  the  acts  of  its 
ticket  agent  in  procuring  the  arrest  of  a  person  suspected  of  stealing  money 
from  the  ticket  office;  Decker  v.  Lackawanna  &  W.  Valley  R.  Co.  39  Pa.  Super. 
Ct.  231,  holding  railroad  company  not  liable  for  act  of  its  conductor  in  causing 
the  arrest  of  disorderly  persons  on  train. 

Cited  in  footnotes  to  Eichengreen  v.  Louisville  &  N.  R.  Co.  31  L.  R.  A.  70-J. 
which  holds  carrier  liable  for  false  imprisonment  procured  by  railroad  detec- 
tive; Palmer  v.  Maine  C.  R.  Co.  44  L.  R.  A.  673,  which  holds  passenger's  univ.i- 
sonable  refusal  to  tell  whether  name  on  mileage  ticket  is  un,  no  justification  im 
procuring  his  arrest;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  29  L.  R.  A.  465, 
which  holds  carrier  liable  for  illegal  arrest  of  passenger  without  warrant,  caused 
by  conductor;  Brunswick  &  W.  R.  Co.  v.  Ponder,  60  L.  R,  A.  714,  which  denies 
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carrier's  liability  for  failure  to  prevent  illegal  arrest  by  officers,  or  for  stopping 
train  to  permit  removal;  Markley  v.  Snow,  64  L.  R.  A.  685,  which  denies  lia- 
bility of  employer  for  act  of  employee  in  causing  arrest,  long  after  commission 
of  crime,  of  one  suspected  of  having  set  fire  to  building  of  employer. 

Cited  in  notes   (88  Am.  St.  Rep.  793,  794)    on  liability  of  principal  for  unau- 
thorized acts  of  agent;    (17  Eng.  Rul.  Gas.  280)    on  master's  liability  for  acts 
of  servant. 
Reasonable    cause    for   arrest. 

Cited  in  Edger  v.  Burke,  96  Md.  724,  54  Atl.  986,  holding  officer  justified  in 
arresting,  without  warrant,  one  accused  of  rape  on  description  of  woman  believed 
to  be  truthful. 

Cited  in  footnotes  to  Daniel  v.  Atlantic  C.  L.  R.  Co.  67  L.R.A.  455,  whicti 
holds  railroad  company  not  liable  for  arrest  by  cashier  with  power  to  collect 
money,  give  receipts,  sell  tickets,  care  for  money  received  and  forward  it  to 
treasurer,  of  innocent  person  whom  he  suspects  of  having  stolen  money  which 
has  come  into  his  possession;  Texas  Midland  Railroad  v.  Dean.  70  L.R.A.  943, 
which  holds  railroad  company  liable  for  a«t  of  baggage  master  in  assisting  in 
wrongful  arrest  at  instance  of  city  authorities  of  passenger  awaiting  at  station 
for  train. 

Cited  in  notes  (7  L.R.A.  (N.S.)  171)  on  liability  of  carrier  for  arrest  of  pas- 
senger by  servant;  (67  Am.  St.  Rep.  426)  on  false  imprisonment. 

27  L.  R.  A.  67,  DASHIELL  v.  GROSVENOR,  13  C.  C.  A.  593,  25  U.  S.  Aop.  227, 

66  Fed.  334. 

Affirmed  in  162  U.  S.  425,  40  L.  ed.  1025,  16  Sup.  Ct.  Rep.  805. 
Government   use   of  machinery   Infringing  patents. 

Cited  in  International  Postal  Supply  Co.  v.  Bruce,  114  Fed.  515,  dismissing  bill 
to  enjoin  postmaster  from  leasing  infringing  canceling  machine. 

Cited  in  note  (108  Am.  St.  Rep.  836)  as  to  when  public  officers  assuming  to 
act  for  government  are  subject  to  suit  for  infringement  of  patents". 

27  L.  R.  A.  72,  BALTIMORE  &  E.  S.  R.  CO.  v.  SPRING,  80  Md.  510,  31  Atl.  208. 
Unauthorized  bond  issues. 

Cited  in  footnote  to  Wilkes  County  v.  Call,  44  L.  R.  A.  252,  which  holds  void, 
county  bonds  issued  under  authority  of  unconstitutional  statute. 
Public     purposes    authorizing    taxation     or    appropriations. 

Cited  in  Larabee  v.  Dolley,  175  Fed.  391,  holding  that  a  governmental  body 
cannot  by  means  of  taxation  take  private  property  for  private  use. 

Cited  in  footnotes  to  Bush  v.  Orange  County,  45  L.  R.  A.  566,  which  holds 
void,  statute  authorizing  counties  to  raise  by  taxation,  money  to  pay  drafted 
men  or  their  heirs;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes  taxes 
to  aid  in  building  for  highway  and  railway  purposes,  toll  bridge  owned  by  pri- 
vate corporation:  Allen  v.  State  Auditors,  47  L.  R.  A.  117,  which  denies  right 
to  appropriate  public  money  to  pay  pardoned  convict  for  alleged  wrongful  im- 
prisonment: Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion  of 
construction  and  operation  of  sugar  mills  a  private  purpose  not  authorizing  taxa- 
tion. 

27  L.  R.  A.  74,  STATE  v.  H1GGINS,  60  Minn.   1,  51   Am.  St.  Rep.  490,  61   X. 

\V.  816. 
Middle   initials  as   material   part   of   name. 

Cited  in  Hough  ton  v.  Tibbets,  126  Cal.  59,  58  Pac.  318,  holding  record  of  scry- 
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ice  upon  "W.  F.  Curtis,"  where  defendant's  name  was  William  T.  Curtis,  not 
to  justify  judgment  by  default;  D'Autremont  v.  Anderson  ( D' Autremont  v. 
Gaylord)  104  Minn.  167,  17  L.R.A.(N.S.)  238,  124  Am.  St.  Rep.  615,  116  N. 
W.  357,  15  Ann.  Cas.  114,  holding  that  publication  of  siimmons  to  George  H. 
Leslie  confers  no  jurisdiction  over  George  W.  Leslie. 

Cited  in  footnote  to  Beattie  v.  National  Bank.  43  L.  R.  A.  654,  which  holds 
middle  initial  letter  not  part  of  Christian  name. 

Cited  in  note  (132  Am.  St.  Rep.  567)  on  proceedings  against  persona  by  less 
or  other  than  full  Christian  names. 

27  L.  R.  A.  76,  STATE  v.  MROZINSKI,  59  Minn.  465,  61  N.  W.  560. 
Police    power. 

Cited  in  State  v.  Sherod,  80  Minn.  450,  50  L.  R.  A.  663,  81  Am.  St.  Rep.  2G8, 
83  N.  W.  417,  upholding  act  requiring  baking  powder  manufacturers  to  affix  la- 
bels on  product,  containing  names  of  ingredients;  State  v.  Chicago,  M.  &  St.  P. 
R,  Co.  114  Minn.  128,  33  L.R.A.  (N.S.)  498,  130  N.  W.  545,  Ann.  Cas.  I'.M-J  !',. 
1030.  holding  that  ordinance  providing  for  elimination  of  smoke  nuisance  caused 
by  use  of  soft  coal  in  yard  engines  is  within  police  power. 

Cited  in  note    (78  Am.  St.   Rep.  246)    on  acts  which  legislature  may  dtchiiv 
criminal. 
—  An  to  game  and    fl.sh. 

Cited  in  State  ex  rel.  Keith  v.  Chapel,  63  Minn.  536,  65  N.  W.  940.  upholding 
act  prohibiting  possession  of  illegally  captured  game  or  fish;  State  v.  Theriault. 
70  Vt.  624,  43  L.  R.  A.  293,  67  Am.  St.  Rep.  695,  41  Atl.  1030,  upholding  act 
for  protection  of  fish  in  ponds  or  streams  stocked  by  fish  and  game  commis- 
sioners; State  v.  Hanlon,  77  Ohio  St.  30,  13  L.R.A.(N.S.)  541,  122  Am.  St.  Rep. 
472,  82  N.  E.  662,  holding  a  law  regulating  the  catching  of  fish  in  Lake  Erie  and 
tributaries  thereto,  was  constitutional  as  being  uniform  in  its  application. 

Cited  in  footnotes  to  Peters  v.  State,  33  L.  R.  A.  114,  which  holds  valid,  as  to 
private  lake,  act  regulating  mode  of  taking  fish;  State  v.  Snowman,  50  L.  R.  A. 
544,  which  sustains  statute  requiring  license  for  business  of  guiding  in  inland 
fishing  and  forest  hunting;  Smith  v.  State,  51  L.  R.  A.  404,  which  sustains  stat- 
ute prohibiting  possession  of  quail  during  close  season;  State  v.  Mallory,  6T 
L.R.A.  773,  denying  right  of  state  to  forbid  nonresident  landowner  to  take  fisti 
and  game  on  his  property  within  the  state. 

Cited  in  note  (39  L.  R,  A.  586)   on  governmental  control  over  right  of  fishery. 

27  L.  R.  A.  77,  BOARD  OF  EDUCATION  v.  BEST,  52  Ohio  St.  138,  39  N.  E. 

694. 
Election   statutes  as   mandatory. 

Cited  in  Webber  v.  East  Liverpool,  5  Ohio  N.  P.  N.  S.  473,  52  Ohio  L.  J.  4,10. 
on  the  time  fixed  by  statute  for  holding  election  as  mandatory. 
Election   of  school-teachers. 

Cited  in  Youmans  v.  Board  of  Education.  13  Ohio  C.  C.  210,  7  Ohio  C.  D.  271, 
holding  statute  was  sufficiently  complied  with  where  minutes  of  board  of  educa- 
tion showed  yea  and  nay  vote  upon  election  of  teacher  and  the  vote  of  eacu 
member,  though  it  did  not  specifically  state  that  roll  was  palled  thereon:  Beck 
v.  Board  of  Education,  9  Ohio  C.  C.  N.  S.  o.vj:.  29  Ohio  C.  C.  718.  holding  omis- 
sion of  entry  from  original  minutes  of  board  of  education,  allowing  members 
voting  "aye"  and  those  voting  "no"  on  election  of  teacher  invalidated  contract 
entered  into  pursuant  to  such  election ;  Pierce  v.  Board  of  Education.  1  Ohio  N. 
!'.  -2!>0.  S  Ohio  S.  &  C.  P.  Dec.  653.  holding  statute  requiring  public  roll-call 
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and  "aye  and  no"  vote  by  members  of  board  of  education  on  election  of  teachers 
was  mandatory  and  noncomplianoe  therewith  was  fatal  to  election. 

27  L.  R,  A.  82,  Re  CASWELL,  18  R.  I.  835,  49  Am.  St.  Rep.  814,  29  Atl.  259. 
Right   to   inspect   public   records. 

Cited  in  Stuart  v.  Press  Pub.  Co.  83  App.  Div.  478,  82  N.  Y.  Supp.  401,  hold- 
ing that  at  common  law,  pleadings  and  papers  in  action  were  not  open  to  public 
inspection;  Payne  v.  Staunton,  55  W.  Va.  214,  46  S.  E.  927,  2  Ann.  Cas.  74, 
holding  that  a  clerk  of  the  county  court  may  refuse  to  allow  the  inspection 
of  the  records  of  his  office  where  the  inspection  is  not  such  as  is  called  for  by 
law;  State  ex  rel.  Nevada  Title,  Guaranty  &  T.  Co.  v.  Grimes,  29  Nev.  81,  3 
L.R.A.(N.S.)  559,  124  Am.  St.  Rep.  883,  84  Pac.  1061,  on  the  right  to  the  in- 
spection of  public  records  concerning  private  affairs. 

Cited  in 'footnote  to  Tryon  v.  Pingree,  37  L.  R.  A.  222,  which  denies  mayor's 
right  to  aid  private  individual  in  obtaining  examination  of  city  officer's  books 
for  private  purposes. 

Cited  in  notes  (5  L.R.A.  (N.S. )  547)  on  right  to  copy  real-estate  records  for 
independent  set;  (124  Am.  St.  Rep.  912)  on  right  of  abstractors  to  have  access 
to  public  records. 

Distinguished  in  Sloan  Filter  Co.  v.  El  Paso  Reduction  Co.  117  Fed.  507, 
upholding  right  of  users  of  patented  article  claimed  to  infringe  patent,  to  in- 
spect record  of  action  between  other  parties. 

27  L.  R,  A.  86,  HART  v.  NIAGARA  F.  INS.  CO.  9  Wash.  620,  38  Pac.  213. 
Acts   of  agent    binding   on    principal. 

Cited  in  Hall  v.  Union  Cent.  L.  Ins.  Co.  23  Wash.  613,  51  L.  R.  A.  291,  83  Am. 
St.  Rep.  844,  63  Pac.  505,  holding  that  principal  cannot  escape  responsibility 
for  acts  of  person  held  out  to  public  as  agent,  under  secret  agreement  that  he  be 
agent  of  another;  Coles  v.  Jetferson  Ins.  Co.  41  W.  Va.  267,  23  S.  E.  732,  holding 
insurance  company  bound  by  mistake  of  agent  acting  within  scope  of  apparent 
authority;  Nixon  v.  Travellers'  Ins.  Co.  25  Wash.  260,  65  Pac.  195  (concurring 
opinion),  holding  that  innocent  parties,  acting  on  advice  of  insurance  agents, 
should  not  suffer  therefor;  German  Ins.  Co.  v.  Shader,  68  Neb.  5,  60  L.R.A.  920, 
93  N.  W.  972,  holding  company  bound  by  act  of  agent  receiving  premium  after 
loss,  with  knowledge  of  facts;  Bothell  v.  National  Casualty  Co.  59  Wash.  214, 
109  Pac.  590,  holding  that  where  agent  wrote  false  answers  as  to  occupation 
of  applicant  for  accident  policy  insured  can  recover  amount  fixed  for  real  occu- 
pation which  was  more  hazardous. 

Cited   in  note    (16  L.R.A. (N.S.)    1245)    on  estoppel  by  fraud  or  mistake  of 
agent  preparing  application. 
Construction    of    insurance    policies. 

Cited  in  Cole  v.  Union  Cent.  L.  Ins.  Co.  22  Wash.  31,  47  L.  R.  A.  205,  60  Pac. 
68,  holding  insured  not  bound  by  unknown  condition  in  policy  never  delivered  to 
him;  Port  Blakely  Mill  Co.  v.  Springfield  F.  &  M.  Ins.  Co.  59  Wash.  509,  28 
L.R.A.(N.S.)  596,  140  Am.  St.  Rep.  863,  110  Pac.  36,  holding  that  insured  may 
recover  notwithstanding  violation  of  "sprinkler  clause"  provisions  in  policy,  pro- 
vided such  violation  was  not  cause  of  loss:  Starr  v.  Mutual  L.  Ins.  Co.  41  Wash. 
233,  83  Pac.  116,  holding  an  insurance  company  bound  by  the  contract  made 
by  its  agent  where  the  limitation  upon  his  authority  was  not  known  te  the 
insured;  Foster  v.  Pioneer  Mut.  Ins.  Asso.  37  Wash.  293,  79  Pac.  798,  holding 
that  a  clause  printed  in  fine  type  on  the  face  of  an  insurance  pc'lcy,  and  limit- 
ing the  authority  of  the  Insurance  solicitor  does  not  impart  knowledge  to  the 
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insured  of  the  limitation  on  the  agent's  authority;  Staats  v.  Pioneer  Ins.  Asso. 
55  Wash.  56,  104  Pac.  185,  holding  an  insurance  company  estopped  to  deny  the 
validity  of  a  policy  delivered  after  knowledge  of  condition  invalidating  the 
policy  according  to  the  terms  thereof;  Port  Blakely  Mill  Co.  v.  Sprirjfield  F.  & 
M.  Ins.  Co.  59  Wash.  509,  28  L.R.A.(N.S.)  599,  110  Pac.  36,  on  the  revival  of 
a  policy,  by  the  discontinuance  of  the  acts  of  the  insured  which  render  the 
policy  void. 

Cited  in  footnote  to  McGannon  v.  Michigan  Millers'  Mut.  F.  Ins.  Co.  54  L. 
R.  A.  739,  which  holds  policy  not  avoided  by  temporary  absence  of  competent 
watchman  from  mill. 

Distinguished  in  Rice  v.  Hartford  Ins.  Co.  50  Wash.  347,  97  Pac.  238.  holding 
that  the  procuring  of  additional  insurance  by  the  insured,  contrary  to  the  ex- 
press provisions  of  the  policy,  avoided  the  same. 
Instructions  as  to  preponderance  of  evidence. 

Cited  in  Carstens  v.  Carles,  26  Wash.  694,  67  Pac.  404,  holding  use  of  words 
"fair  preponderance"  in  instruction  in  civil  action,  as  to  necessary  preponderance 
of  evidence,  not  reversible  error;  Indianapolis  Street  R.  Co.  v.  Haverstick,  35 
Ind.  App.  287,  111  Am.  St.  Rep.  163,  74  N.  E.  34,  holding  that  an  instruction 
that  a  certain  thing  must  clearly  appear  by  a  preponderance  of  evidence,  was 
not  erroneous  as  placing  too  great  a  burden  upon  the  party  alleging  the  propo- 
sition; Bush  v.  Independent  Mill  Co.  54  Wash.  222,  103  Pac.  45,  holding  that 
an  instruction  that  if  the  evidence  was  evenly  balanced,  the  jury  should  decide 
against  the  party  having  the  burden  of  proof,  because  the  latter  must  establish 
his  case  by  a  fair  preponderance  of  evidence,  was  not  erroneous. 

27  L.  R.  A.  92,  THOMPSON  v.  JACKSON,  93  Iowa,  376,  61  N.  W.   1004. 
Appealable  amount  of  judgment. 

Cited  in  Wald  v.  Wald,  124  Iowa.  184,  99  N.  W.  720,  holding  alimony  decree 
appealable  without  certificate  though   for  less  than  $100.00   where   prayer  was 
for  $1500.00. 
Collateral   attack   on   judgments. 

Cited  in  note    (39  L.  R.  A.  459)    on  decision  against  constitutional  right,  as 
nullity  subject  to  collateral  attack. 
Residence   of   parties   as   affecting;    jurisdiction. 

Cited  in  Little  v.  Devendorf,   109   Iowa,  49,  79  N.  W.  476,   holding  residence 
of  parties,  in  absence  of  record  of  same,  presumed  to  have  been  such  as  to  con- 
fer jurisdiction  of  subject-matter  on  justice  of  peace. 
Individual    liability    for    erroneous    judicial    and    executive    acts. 

Cited  in  Robertson  v.  Parker,  99  Wis.  658,  67  Am.  St.  Rep.  889.  7.1  N.  W.  423, 
holding  wilful  assumption  of  criminal  jurisdiction  by  municipal  court  judge, 
knowing  he  had  none,  actionable;  Calhoun  v.  Little,  106  Ga.  340,  43  L.  R.  A. 
632,  footnote  p.  630,  71  Am.  St.  Rep.  254,  32  S.  E.  86,  denying  personal  lia- 
bility of  inferior  judicial  officer  for  unofficial  sentence  imposed  under  illegal 
ordinance  which  judge  held  valid ;  Wright  v.  t.  ^nes,  14  Tex.  Civ.  App.  430.  38 
S.  W.  249,  holding  members  of  county  commissioners  court  not  individually  lia- 
ble by  reason  of  judicial  act  done  through  misconstruction  of  law;  McGrew  v. 
Holmes,  145  Iowa,  542,  124  N.  W.  195,  holding  that  mayors  having  jurisdiction  of 
juvenile  offenders,  are  not  liable  for  false  imprisonment  for  exceeding  this  juris- 
diction, by  ordering  imprisonment;  Rush  v.  Buckley,  100  Me.  334.  70  L.R.A. 
469,  61  Atl.  774,  4  Ann.  Ca».  318,  holding  a  municipal  judge  was  not  liable 
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for  his  action  in  issuing  a  warrant  under  an  invalid  ordinance,  if  he  acted  in 
good  faith. 

Cited  in  footnotes  to  Guild  v.  Goodwin,  27  L.  R.  A.  660,  which  holds  mayor 
not  liable  for  malicious  prosecution  in  attempting  to  enforce  void  ordinance; 
Scott  v.  Fisliblate,  30  L.  R.  A.  696,  which  denies  liability  of  mayor  to  civil  action 
for  imprisonment  for  contempt;  Coleman  v.  Roberts,  36  L.  R.  A.  84,  which  holds 
failure  to  enter  sentence  of  imprisonment  for  contempt  does  not  render  justice 
liable  on  bond  for  imprisonment;  Glazer  v.  Hubbard,  39  L.  R.  A.  210,  which  holds 
police  judge  guilty  of  false  imprisonment  in  committing  person  without  other 
warrant  than  telegram  from  chief  of  police  for  his  arrest;  Tillman  v.  Beard,  46 
L.  11.  A.  215,  which  denies  liability  of  village  president  for  procuring  arrest  for 
violating  void  ordinance;  Webb  v.  Fisher,  60  L.  R.  A.  791,  which  holds  judge 
not  subject  to  private  action  for  corruptly  entering  decree  disbarring  attorney; 
Rush  v.  Buckley,  70  L.R.A.  464,  which  holds  magistrate  not  liable  to  civil  action 
for  erroneously  deciding  that  he  has  jurisdiction  over  particular  offense  of  which 
complaint  is  made  to  him  and  issuing  warrant  for  arrest  of  accused. 

Cited  in  notes  (62  L.R.A.  721)  on  effect  of  bad  motive  to  make  actionable  acts 
of  judges  without,  or  in  excess  of,  jurisdiction;    (15  Eng.  Rul.  Gas.  53)   on  civil 
liability  of  judges. 
Liability   of   officers   executing-  process   of  court. 

Cited  in  Heath  v.  Halfhill,  106  Iowa,  133,  76  N.  W.  522,  holding  constable 
not  liable  for  levy  under  execution  regular  on  its  face,  on  judgment  void  for 
want  of  jurisdiction  of  defendant. 

Cited  in  footnotes  to  Kelley  v.  Schuyler,  44  L.R.A.  435,  which  holds  officer  a 
trespasser  in  breaking  and  entering  dwelling  house  to  serve  replevin  writ:  Lowe 
v.  Conroy,  66  L.R.A.  907,  which  holds  health  officer  individually  liable  for  de- 
struction of  private  property  by  mistake  in  attempt  to  preserve  public  health. 
t 

27  L.  R.  A.  96,  TALBOT  PAVING  CO.  v.  GORMAN,  103  Mich.  403,  61  N.  W.  655. 
Acceptance  by  vendee  of  goods  not  conforming  to  contract. 

Cited  in  Williams  v.  Robb,  104  Mich.  247,  62  N.  W.  352,  holding  vendee  of 
potatoes  estopped  by  acceptance,  after  opportunity  for  inspection,  from  claiming 
damages  for  defects;  W.  K.  Henderson  Lumber  Co.  v.  Stilwell  &  Co.  130  Mich. 
127,  89  N.  W.  718,  holding  vendee,  inspecting  and  keeping  goods  knowing  they 
did  not  comply  with  contract,  not  entitled,  in  action  for  purchase  price,  to 
recoup  damages  for  loss  of  profits;  Buick  Motor  Co.  v.  Reid  Mfg.  Co.  150  Mich. 
123.  113  X.  W.  591,  holding  that  an  acceptance  without  inspection  waives  any 
defect  discoverable  by  reasonable  inspection,  but  does  not  waive  latent  defects; 
Wyandotte  Portland  Cement  Co.  v.  Bruner,  147  Mich.  402,  110  N.  W.  949,  on 
the  distinction  between  a  sale  and  a  delivery  and  acceptance  of  personal  prop- 
erty, with  and  without  warranty. 

Cited  in  footnote  to  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit 
Packing  Co.  53  L.  R.  A.  681,  which  requires  buyer  to  pay  for  fruit  received 
under  contract,  knowing  full  amount  cannot  be  delivered. 

Cited  in  note  (115  Am.  St.  Rep.  256)  on  acceptance  of  work  as  waiver  of 
imperfect  performance. 

Distinguished  in  Gorman  v.  Kennedy,  126  Mich.  184,  85  N.  W.  458,  upholding 
right  of  vendee  to  deduct  from  contract  price  expense  of  making  stone  conform 
to  specifications  under  verbal  warranty. 
Recovery   of   contract    price. 

Cited  in  Brown  v.  Harris,   139   Mich.   374,   102   N.  W.  960.  holding  that   the 
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defendants   having  accepted   the  goods   they   were   liable   for  the  contract   price 

thereof. 

Implied   warranty. 

Cited  in  notes  1 15  L.R.A.  (N.S.)  862)  on  implied  warranty  of  fitness  of  par- 
ticular article  purchased  ^from  manufacturer  or  producer  for  particular  use; 
(102  Am.  St.  Rep.  620,  621)  on  implied  warranty  of  quality. 

27  L.  R.  A.  98,  GRANT  v.  LOOKOUT  MOUNTAIN  CO.  93  Tenn.  691,  28  S.  W.  90. 
Recovery   of  misapplied   funds   of  corporation. 

Cited  in  Kimble  v.  Franklin  County,  32  Ind.  App.  387,  66  N.  E.  1023,  on  the 
right  of  taxpayers  to  maintain  action  to  recover  moneys  unlawfully  paid  out 
of  the  public  funds. 

Distinguished   in  McCampbell  v.   Foundain  Head  R.   Co.   Ill   Tenn.   78,    102 
Am.  St.  Rep.  731,  77  S.  W.  1070,  holding  that  stockholders  who  had  consented 
to  the  ultra  vires  acts,  can  afterward  avoid  the  same  by  a  suit  in  equity. 
Costs. 

Cited  in  Forrester  v.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  29  Mont.  405. 
74  Pac.  1088;  Graham  v.  Dubuque  Specialty  Mach.  Works,  138  Iowa,  462.  15 
L.R.A.(KS.)  732,  114  N.  W.  619, — holding  that  stockholders  recovering  funds 
of  the  corporation  were  entitled  to  the  costs  of  the  successful  litigation,  when.- 
the  directors  refused  to  bring  the  suits;  Meighan  v.  Mills,  106  App.  Div.  604. 
94  N.  Y.  Supp.  1153  (dissenting  opinion),  on  the  recovery  of  attorney's  fees 
in  action  to  recover  misappropriated  funds  of  a  corporation. 

Distinguished  in  Park  v.  Laurens,  68  S.  C.  218,  46  S.  E.  1012,  holding  that 
where  there  was  express  contract,  an  attorney  employed  by  a  citizen  to  compel 
certain  officials  to  perform  their  duties,  which  resulted  in  bringing  money  into 
the  municipal  treasury,  the  attorney  could  not  recover  his  fees  from  the  city. 
Lien    for   attorney's   fees. 

Cited  in  Bristol-Goodson  Electric  Light  &  P.  Co.  v.  Bristol  Gas,  Electric  Light 
&  P.  Co.  99  Tenn.  389,  42  S.  W.  19,  upholding  right  of  attorneys  to  reasonable 
compensation  from  fund  obtained  by  general  creditors  bill,  for  benefit  of  cred- 
itors; Meighan  v.  American  Grass  Twine  Co.  83  C.  C.  A.  124,  154  Fed.  -S47. 
holding  that  an  attorney  has  a  lien  upon  funds  recovered,  which  had  been  paid 
as  illegal  dividends. 

Cited  in  footnote  to  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds  lien 
for  attorneys'  fees  allowed  by  judgment  of  foreclosure  enforceable  against  land 
bid  in  by  mortgagee  or  assignee. 

Distinguished  in  Alexander  v.  Atlanta  &  W.  P.  R.  Co.  113  Ga.  205.  54  L.  R.  A. 
312,  footnote  p.  305,  38  S.  E.  772,  denying  right  of  minority  stockholders  to 
attorneys'  fees  in  successful  suit  to  enjoin  corporation  from  doing  ultra  fires 
acts,  where  no  property  recovered. 

27  L.  R.  A.  101,  BRAITHWAITE  v.  HARVEY,  14  Mont.  208,  43  Am.  St.  Rep. 

625,  36  Pac.  38. 
Judgments  of  foreign  state  against  executor  or  administrator. 

Cited  in  Jefferson  v.  Beall,  117  Ala.  440,  67  Am.  St.  Rep.  177.  23  So.  44. 
holding  judgment  rendered  in  foreign  state  against  executor  of  estate  void;  John- 
ston v.  McKinnon,  129  Ala.  225,  29  So.  696,  holding  foreign  judgment  against 
administrator  no  ground  of  action  in  intestate's  state;  Price  v.  Ward.  25  NVv. 
213.  46  L.  R.  A.  463,  58  Pac.  849.  holding  administrator  without  power  to  redeem 
intestate's  land  in  another  state  from  mortgage^  by  setting  off  waste  committed 
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by  mortgagee,  after  intestate's  death:  Burton  v.  Williams,  63  Neb.  435,  88  N.  W. 
765,  holding  action  not  maintainable  on  foreign  judgment  against  administrator. 

Cited  in  footnote  to  Smith  v.  Smith,  43  L.  R.  A.  403,  which  holds  judgment 
by  court  of  state  of  decedent's  domicil,  making  family  allowance  to  widow,  not 
binding  on  lands  in  other  state. 

Cited  in  note  (45  Am.  St.  Rep.  671,  673)  on  power  and  duty  of  personal 
representative  as  to  property  outside  of  state. 

Distinguished  in  Thomas  v.  Williams,  80  Kan.  639,  25  L.R.A.(N.S.)  1307,  103 
Pac.  772,  holding  under  statute  allowance  of  claim  in  foreign  administration 
admissible  in  forum  and  also  citing  annotation  on  recognition  of  judgments 
against  foreign  administrators.  « 

Statute  of  limitations. 

Cited  in  Slaughter's  Succession,  108  La.  494,  58  L.  R,  A.  409,  footnote  p.  408, 
32  So.  379,  holding  bar  of  limitation  not  removed  by  expression  of  ability  to  pay 
debt,  followed  by  part  payment;  Cotulla  v.  Urbahn,  —  Tex.  — ,  34  L.R.A. (N.S.) 
349,  135  S.  W.  1159,  holding  insufficient,  letter  to  bank,  holding  barred  note 
and  other  claims  against  writer,  promising  to  pay  without  identifying  par- 
ticular debt. 

Cited  in  footnote  to  Kleis  v.  McGrath,  69  L.R.A.  260,  which  holds  barred  note 
not  revived  by  giving  smaller  note  for  interest  due  without  referring  to  earlier 
note. 
Conclnsiveness  of  judgment  against  one  voluntarily  conducting  defense. 

Cited  in  note   (37  L.R.A. (N.S.)   962)   on  judgment:  collusiveness  as  against 
one  who  voluntarily  conducted  defense. 
Revival  of  suit  against  foreign  representative  of  deceased  defendant. 

Cited  in  note  (15  L.R.A. (N.S.)  634)  on  right  to  revive  and  continue  suit 
against  foreign  representative  of  deceased  defendant. 

27  L.  R.  A.  120,  HODGKINSON  v.  HODGKINSON,  43  Neb.  269,  47  Am.  St.  Rep. 

759,  61  N.  W.  577. 
Actions   by    married   women   for   tort. 

Approved  in  King  v.  Hanson,  13  N.  D.  97,  99  N.  W.  1085,  holding  that  under 
the  state  statute  a  married  woman  may  maintain  an  action  against  another 
woman  for  the  alienation  of  the  affections  of  her  husband. 

Cited  in  Case  v.  Case,  45  Neb.  497,  63  N.  W.  867,  holding  alienation  of  hus- 
band's affections,  resulting  from  accusing  wife  of  adultery,  proper  element  of 
d.-Mimgps  in  action  by  wife  for  slander;  Wolf  v.  Frank.  92  Md.  143,  52  L.  R.  A. 
10").  footnote  p.  102,  48  Atl.  132,  sustaining  wife's  right  of  action  for  alienating 
Inisliand's  affections:  Love  v.  Love.  98  Mo.  App.  569,  73  S.  W.  255,  upholding  right 
of  action  by  wife  against  husband's  parents  for  causing  husband  to  abandon  her; 
Sims  v.  Sims,  79  N.  J.  L.  581,  29  L.R.A. (N.S.)  845,  76  Atl.  1063,  holding  that 
under  statutes  married  woman  may  maintain  action  in  her  own  name  for  aliena- 
tion of  husband's  affections:  Nolin  v.  Pearson,  191  Mass.  290,  4  L.R.A. (N.S.) 
649,  114  Am.  St.  Rep.  605,  77  N.  E.  890,  6  Ann.  Gas.  658,  on  the  right  of  a 
msvrried  woman  to  sue  for  the  alienation  of  the  affections  of  the  husband. 

Cited  in  footnotes  to  Kroessin  v.  Keller,  27  L.  R.  A.  685,  which  denies  married 
woman's  right  to  maintain  crim.  con.  against  other  woman ;  Tucker  v.  Tucker, 
32  L.  R.  A.  623,  which  holds  parent  not  liable  for  advising  son  to  separate  from 
wife;  Brown  v.  Frown,  38  L.  R.  A.  242,  which  sustains  right  of  action  in  own 
name  by  abandoned  wife  against  person  causing  abandonment ;  Houghton  v.  Rice. 
47  L.  IT.  A.  310.  which  denies  right  of  action  against  other  woman  for  alienating 
husband's  affections,  unaccompanied  by  adultery;  Dietzman  v.  Mullin.  50  L.  R.  A. 
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808,  and  Betser  v.  Betser,  52  L.  R.  A.  630,  which  sustain  wife's  right  of  action 
for  alienating  husband's  affections. 

27  L.  R.  A.   121,  PENNOCK  v.  DOUGLAS  COUNTY,  39  Neb.  293,  42  Am.  St. 

Rep.  579,  58  N.  W.  117. 
Rnle   of   caveat   emptor   as   applied   to    tax   sale. 

Followed  in  McCague  v.  Omaha,  58  Neb.  39,  78  N.  W.  463,  and  Merrill  v. 
Omaha,  39  Neb.  305,  58  N.  W.  121,  holding  money  paid  by  purchaser  at  illegal 
tax  sale  of  land  not  recoverable. 

Cited  in  Martin  v.  Kearney  County,  62  Neb.  541,  87  N.  W.  351,  holding  that 
cities  of  second  class  cannot  be  required  to  refund  money  to  purchaser  at  sale 
of  real  estate  for  illegal  municipal  taxes;  Norris  v.  Burt  County.  50  Xeb.  296. 
76  N.  W.  551,  and  Adams  v.  Osgood,  42  Neb.  460,  60  N.  W.  869.  holding,  in 
absence  of  statute,  rule  of  caveat  emptor  applies  to  purchaser  at  tax  sale:  Lisso 
v.  Xachitoches  Parish,  127  La.  286,  31  L.R.A.(N.S.)  1145,  53  So.  566,  to  the 
point  that,  tax  sales  are  geaerally  subject  to  rule  caveat  emptor:  Barkley  v. 
Lincoln,  82  Neb.  183,  18  L.R.A.(N.S.)  394,  130  Am.  St.  Rep.  659,  117  X.  \V.  S'.K. 
on  the  right  to  recover  money  paid  for  land  sold  under  a  void  assessment  by 
the  city;  Lindner  v.  New  Orleans,  lib  La.  373,  40  So.  736,  7  Ann.  Cas.  91!). 
holding  that  in  the  absence  of  a  contrary  statute  the  rule  of  caveat  empt'.i 
applies  to  sales  of  land  by  a  city  under  a  special  assessment  against  the  land. 

Cited  in  note   (31  L.R,A.(N.S.)    1142,  1143)   on  right  of  purchaser  at  invali.i 
tax  sale,  in  absence  of  statute,  to  be  reimbursed  for  purchase  price,  or  subse- 
quent taxes. 
Allowance   of   claims   agrainst   counties. 

Distinguished  in  Mitchell  v.  Clay  County,  69  Neb.  784,  96  N.  W.  673,  hold  in;,' 
that  county  commissioners  in  passing  upon  claims  against  the  county,  act  in  a 
quasi-judicial  capacity,  but  they  cannot  pass  upon  questions  of  law,  and  accounts 
can  be  allowed  only  in  the  method  provided  by  law. 

27     L.  R.  A.  126,  WEBSTER  v.  CLARK,  34  Fla.  637,  43  Am.  St.  Rep.  217.   16 

So.  601. 
Partnerships  and  partnership  liabilities. 

Cited  in  Marx  v.  Culpepper,  40  Fla.  324,  24  So.  59,  holding  persons  holding 
themselves  out  as  partners  may  be  jointly  liable  for  partnership  debt,  although 
no  partnership  in  fact  exists;  Rider  v.  Hammell,  63  Kan.  736,  66  Pac.  1020. 
holding  question  whether  agreement  created  partnership  as  between  the  parti*--*, 
one  of  law;  Sheldon  v.  Bigelow,  118  Iowa,  590,  92  N.  W.  701.  holding  prison 
holding  himself  out  to  public  as  partner  not  liable  as  partner  to  one  acting  \\ith- 
out  knowledge  of  such  fact;  Snowden  v.  Cunningham,  59  Fla.  605.  ol  So.  .VI 3. 
holding  that  whether  essentials  of  partnership  exist  in  question  of  fact  to  be  de- 
termined by  circumstances  of  each  case:  Herman  Kahn  Co.  v.  Bowden.  80  Ar'<. 
30,  96  S.  W.  126,  10  Ann.  Cas.  132,  holding  that  one  not  actually  a  partner,  can- 
not be  held  liable  as  one,  though  he  holds  himself  out  as  such  except  a.«  to  a 
person  dealing  with  the  firm  in  reliance  upon  such  holding  out:  Causten  v.  Bar- 
nette,  49  Wash.  668.  96  Pac.  225,  on  what  constitutes  a  partnership. 

Cited  in  footnotes  to  Shrum  v.  Simpson,  49  L.  R.  A.  792,  which  holds  no  part- 
nership created  by  contract  for  working  farm  and  dividing  proceeds;  Carter  v. 
McClure,  36  L.  R.  A.  282,  which  holds  partnership  created  by  subscription  to 
stock  of  co-operative  store,  with  provision  for  distribution  of  profits;  Brandon 
v.  Connor,  63  L.  R.  A.  260,  which  holds  partnership  as  to  third  persons  con- 
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stituted  by   agreement  by   contractor  for  grading  railroad,  to  give  half  of  net 
profits  to  one  furnishing  mules  and  harness. 

Cited  in  notes  (18  L.R.A.(N.S.)  986,  988,  989,  1042,  1071,  1076,  1084)  on  effect 
of  agreement  to  share  profits  to  create  partnership;    (115  Am.  St.  Rep.  403,  414, 
424,  431,  442)   on  what  constitutes  a  partnership. 
Construction     of     contracts. 

Cited  in  New  York  L.  Ins.  Co.  v.  Smith,  139  Ala.  309,  35  So.  1004,  holding 
that  position  taken  by  insurer  in  written  notice  to  insured  may  be  looked  to 
in  construing  ambiguous  clause  in  contract;  Scotch  Mfg.  Co.  v.  Carr,  53  Fla. 
482,  43  So.  427,  holding  that  in  the  construction  of  contracts  the  intention  of  the 
parties  is  to  govern. 

27  L.  R.  A.  13L  PHILADELPHIA  &  R.  R.  CO.  v.  SMITH,  12  C.  C.  A.  384,  28 

U.  S.  App.  134,  64  Fed.  679. 
A'otice    to    ori.niiml    wrongdoer. 

Cited  in  Lion  v.  Baltimore  City  Pass.  R.  Co.  90  Md.  275,  47  L.  R.  A.  130, 
footnote  p.  127,  44  Atl.  1045,  holding  notice  to  original  wrongdoer  unnecessary 
to  create  liability  for  injury  to  subsequent  owner  of  property. 

Cited  in  notes  (12  L.R.A.  (N.S.)  572)  on  necessity  of  notice  to  purchasing 
company  to  construct  culverts  where  railroad  originally  constructed  without; 
(27  L.R.A.  (N.S.)  165)  on  necessity  of  notice  to  impose  liability  for  continuing 
nuisance  created  by  predecessor. 

Distinguished  in  Tetherington  v.  St.  Louis,  T.  &  E.  R.  Co.  226  111.  132,  12 
L.R.A.(N.S.)  574,  80  N.  E.  697.  Reversing  128  111.  App.  143,  holding  that  where 
one  railroad  company  built  an  embankment  with  the  culverts  therein  as  required 
by  statute  and  then  sold  it  to  another  company,  who  rebuilt  the  same,  the  latter 
was  liable  without  notice  to  remove  the  nuisance;  Martin  v.  Chicago,  R.  I.  &  P. 
R.  Co.  81  Kan.  347,  27  L.R.A. (N.S.)  167,  105  Pac.  451,  holding  that  a  railroad 
company  leasing  a  right  of  way  was  liable  without  notice  for  the  maintenance  of 
a  nuisance  of  which  the  lessee  had  actual  knowledge. 
Liability  for  continuing  nuisance  created  by  third  person*. 

Cited  in  Bowman  v.  Humphrey,  132  Iowa,  238,  6  L.R.A. (N.S.)  1113,  109  N.  W. 
714,  11  Ann.  Cas.  131,  holding  that  the  riparian  owner  is  not  precluded  from  re- 
covering damages  for  the  acts  of  another  in  polluting  waters  of  a  stream,  by  the 
fact  that  he  himself,  aided  in  the  pollution;  Steber  v.  Chicago,  G.  W.  R.  Co.  139 
Towa,  158,  117  N.  W.  304,  holding  that  the  doctrine  of  contributory  negligence 
does  not  apply  to  an  action  for  damages  for  flooding  of  land  by  a  railroad  em- 
bankment, but  the  landowner  may  recover  that  caused  by  the  acts  of  the  com- 
pany. 

Cited  in  footnote  to  Rockport  v.  Rockpori  Granite  Co.  51  L.  R.  A.  779,  which 
holds  landowner  liable  for  permitting  guy  rope  to  derrick  to  remain  stretched 
across  highway. 

Cited  in  note  (86  Am.  St.  Rep.  512)  on  liability  of  property  owner  for  nuisance 
which  he  did  not  create. 
Mobility  for  damming-  water  of  stream. 

Cited  in  note  (59  L.  R.  A.  859,  860,  904)  on  liability  for  damming  back  water 
of  stream. 

27  L.  R.  A.  136,  FIELD  v.  LAMSON  &  G.  Mfg.  CO.  162  Mass.  388.  38  N.  E.  1126. 
Preferred,     guaranteed,    and    interest-bearing    stoe^i. 

Cited  in  Daley  v.  People's  Bldg.  Loan  &  Sav.  Asso.   172  Mass.   535,  52  N.  E. 


27  L.R.A.  13ttj  L.  R.  A.  CASES  AS  AUTHORITIES.  11-2 

1090,  holding  covenant  of  building  and  loan  association  to  pay  certificate  holder 
par  value  of  shares  at  certain  date  not  absolute;  Savannah  Real  Estate.  Loan 
&  Bldg.  Co.  v.  Silverberg,  108  Ga.  289,  33  S.  E.  908,  holding  certificate  stating 
holder  to  be  entitled  to  one  share  of  preferred  building  and  loan  association 
stock,  mere  evidence  of  indebtedness;  Mercantile  Trust  Co.  v.  Baltimore  &  O.  R. 
Co.  82  Fed.  370,  holding  city  holding  railroad  corporation  stock,  interest  am', 
dividends  being  payable  from  '"profits,"  not  a  creditor  of  such  corporation:  Kidd 
v.  Puritana  Cereal  Food  Co.  145  Mo.  App.  516,  122  S.  W.  784,  holding  that  usu- 
ally, holders  of  preference  shares  are  stockholders  with  right  to  priority  of  claim 
to  dividends. 

Cited  in  footnotes  to  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.  36  L.  R.  A. 
826,  which  holds  holders  of  nonvoting  preferred  stock  not  entitled  to  any  capital 
until  all  creditors  provided  for;  Sumrall  v.  Columbia  Finance  &  Trust  Co.  44 
L.  R.  A.  659,  which  holds  void,  issuance  'of  preferred  stock  by  loan  association ; 
Heller  v.  National  Marine  Bank,  45  L.  R.  A.  438,  as  to  extent  of  lien  of  pre- 
ferred stock. 

Cited  in  notes  (2  L.R. A.  ( N.S. )  122)  on  right  of  holders  of  preferred  stock  to 
vote  at  corporate  meetings;  (3  L.R.A. (N.S.)  1034)  on  right  to  have  earnings  ap- 
plied to  payment  of  dividends  on  preferred  stock  for  previous  years:  (21  L.R.A. 
(N.S.)  228,  229)  on  right  of  preferred  stock  to  preference  as  to  capital;  (73  Am. 
St.  Rep.  227,  236,  242,  243)  on  what  is  preferred  stock  and  what  are  special 
rights  of  its  holders. 

27  L.  R.  A.  154,  HOWSER  v.  CUMBERLAND  &  P.  R.  CO.  80  Md.  146,  45  Am. 

St.  Rep.  332,  30  Atl.  906. 
Presumption  of  negligence  from   happening  of  event. 

Cited  in  Western  U.  Teleg.  Co.  v.  State,  82  Md.  311,  31  L.  R.  A.  576,  51  Am. 
St.  Rep.  464,  33  Atl.  763,  holding  killing  of  boy  by  broken  electric  wire,  one  end 
having  fallen  from  pole  to  street,  prima  facie  evidence  of  negligence:  Benedick 
v.  Potts,  88  Md.  57,  41  L.  R.  A.  480,  40  Atl.  1067,  holding  defendant  not  liable 
for  injury  to  plaintiff,  falling  in  unexplained  manner  from  car  on  switch-back 
railway;  Winkelmann  &  B.  Drug  Co.  v.  Colladay.  88  Md.  91,  40  Atl.  KITS. 
affirming  judgment  for  plaintiff  hurt  by  falling  of  dumb  waiter,  caused  by  hreak- 
ing  of  rope  for  unexplain^ed  reason;  Hearn  v.  Quillen.  94  Md.  45.  50  Atl.  402. 
holding  falling  of  roof  on  building  in  course  of  construction,  prima  facie  evi- 
dence of  negligence;  Judson  v.  Giant  Powder  Co.  107  Cal.  5.17.  29  L.  R.  A.  724. 
48  Am.  St.  Rep.  156,  40  Pac.  1020,  holding  that  presumption  of  negligence  arise* 
from  fact  of  explosion  of  nitro  glycerine  factory:  Cleveland.  ('.  (.'.  &  St.  L.  R.  Co. 
v.  Berry,  152  Ind.  619,  46  L.  R.  A.  57,  53  N.  E.  415,  holding  fact  that  plaintiff 
was  struck  by  iron  pin  thrown  from  passing  train  not  sufficient  evidence  of  negli- 
gence: Graham  v.  Badger,  164  Mass.  47,  41  N.  E.  61.  applying  doctrine  of  res 
ipsa  loquitur  to  breaking  of  derrick  rope  at  place  where  it  had  been  spliced: 
McCray  v.  Galveston,  H.  &  S.  A.  R.  Co.  89  Tex.  171.  34  S.  W.  95,  holding  killing 
of  brakeman  by  falling  of  steel  rail  from  car  in  front  of  one  on  which  he  was 
sitting,  sufficient  evidence  of  negligence  to  go  to  jury;  Snyder  \.  Wheeling  Elec- 
trical Co.  43  W.  Va.  669,  39  L.  R.  A.  502,  64  Am.  St.  Rep.  022,  28  S.  E.  7:;:;. 
holding  falling  into  streets  of  wire  charged  with  deadly  current  of  electricity, 
prima  facie  evidence  of  negligence:  Vorbrich  v.  Gender  &  P.  Mfg.  Co.  Qti  \Vi>. 
281,  71  N.  W.  434,  raising,  but  not  deciding,  question  whether  negligence  i<  to 
be  presumed  from  starting  of  machine  in  unknown  manner:  Pederson  v.  .John 
D.  Sprecklers  &  Bros.  Co.  81  Fed.  208.  holding  that  no  presumption  of  ue-Jiue'ire 
arises  as  to  owners  of  tug  towing  schooner,  by  breaking  of  schooner  breast  chock 
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through  which  tow  line  was  passed;  The  Joseph  B.  Thomas,  46  L.  R.  A.  07,  30 
C.  C.  A.  337,  56  U.  S.  App.  619,  86  Fed.  663,  Affirming  81  Fed.  587,  holding  fact 
that  water  keg  was  left  where  it  might  easily  roll  into  hold  of  vessel  sufficient 
evidence  of  negligence;  Womble  v.  Merchants  Grocery  Co.  135  N.  C.  484,  47 
S.  E.  493,  holding  falling  of  elevator  without  apparent  cause,  evidence  of  negli- 
gence as  to  its  construction;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayden,  29  Tex.  Civ. 
App.  283,  68  S.  W.  530,  holding  evidence  that  starting  of  machinery  causing 
injury  could  only  have  been  due  to  defects  therein,  sufficient  proof  of  negligence; 
Chandler  v.  Philadelphia  Rapid  Transit  Co.  10  Del.  Co.  Rep.  590,  holding  that 
where  trolley  pole  on  top  of  street  car  becomes  loose  and  injures  person  on 
street  doctrine  of  res  ipsa  loquitur  applies;  Turner  v.  Southern  Power  Co.  154 
N.  C.  138,  32  L.R.A.(N.S.)  852,  69  S.  E.  767,  holding  that  injury  by  electricity 
to  consumer  by  taking  hold  of  lamp  in  usual  way  to  turn  on  light  is  evidence  of 
negligence  of  company  where  fixtures  are  in  good  condition;  Jefferys  v.  Nebraska 
Bridge  Supply  &  Lumber  Co.  157  Fed.  934,  holding  that  injury  to  a  servant  re- 
sulting from  the  breaking  of  a  defective  appliance  furnished  by  the  master  was 
sufficient  to  raise  a  presumption  of  negligence;  Louisville  &  N.  R.  Co.  v.  Davis, 
115  Ky.  276,  71  S.  W.  658,  holding  that  there  was  prima  facie  evidence  of  negli- 
gence where  the  track  walker  was  injured  while  standing  along  side  of  a  moving 
train  by  being  hit  with  stones  thrown  out  by  something  dragging  under  the 
train;  Fitzgerald  v.  Southern  R.  Co.  141  N.  C.  535,  6  L.R,A.(N.S.)  344,  54  S.  E. 
391,  holding  that  a  presumption  of  negligence  arises  where  a  railway  servant  was 
helping  to  load  coal,  and  one  of  his  fellow  workers  attempted  to  throw  a  largo 
piece  of  coal  across  a  space  so  wide  that  the  chance  of  his  success  was  small, 
and  its  falling  resulted  in  the  injury  to  the  plaintiff:  Paducah  Traction  Co.  v 
Baker,  130  Ky.  370,  18  L.R.A.(N.S.)  1189,  113  S.  W.  449,  holding  that  a  sudden 
starting  of  a  street  car  with  force  sufficient  to  throw  a  passenger  in  the  act  of 
boarding  the  car,  to  the  ground,  was  sufficient  to  raise  an  inference  of  neg- 
ligence: Dallas  Consol.  Electric  Street  R.  Co.  v.  Broadhurst,  28  Tex.  Civ.  App. 
634,  68  S.  W.  315,  holding  that  there  was  a  presumption  of  negligence  where 
a  jui-songer  about  to  board  an  electric  street  car  was  badly  injured  by  an  elec- 
tric shock  received  in  taking  hold  of  the  railing  of  the  entrance  to  the  car: 
Walter  v.  Baltimore  Electric  Co.  109  Md.  526,  22  L.R.A.(N.S.)  1182,  71  AH. 
953,  holding  that  the  falling  of  a  highly  charged  electric  light  wire  upon  a  pedes 
trian  upon  the  street  below  gave  rise  to  a  presumption  of  negligence  upon  the 
part  of  the,  electric  light  company;  Shawnee  Light  &.  Power  Co.  v.  Sears.  21 
Okla.  24,  95  Pac.  449.  holding  same  where  pedestrian  was  injured  by  faulty  in- 
sulation. 

Cited  in  footnotes  to  Shafer  v.  Lacock,  29  L.  R.  A.  254,  which  holds  negligence 
presumed  from  burning  of  house  through  fire  set  from  sparks  of  fire-pot  placed 
on  roof  by  workmen;  Wolf  v.  Downey,  51  L.  R,  A.  242,  which  denies  liability 
of  contractor  for  either  carpenter  or  mason  work,  for  injury  from  fall  of  brick 
from  unknown  cause. 

Cited  in  notes  (1  L.R.A.  (N.S.)  299)  on  presumption  of  negligence  of  master 
from  unexplained  starting  of  machinery  injuring  servant;  (6  L.R.A. (N.S.)  800) 
on  applicability  of  res  'psa  liquitur  in  absence  of  contractual  relations:  (113 
Am.  St.  Rep.  995,  1028)  on  presumption  of  negligence  from  happening  of  accident 
causing  personal  injuries;  19  Eng.  Rul.  Cas.  14,  on  prima  facie  liability  for  neg- 
ligence of  occupier  of  a  tenement. 
Bnrden  of  proof  as  to  negrlijjenee. 

Cited  in  Bauhofer  v.  Crawford,  10  Cal.  App.  681.  117  Pac.  931.  holding  that  cir- 
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cu  instances  required  automobilist  who  ran  into  delivery  wagon  standing  at  curb 
of  street  48  feet  wide,  in  well  lighted  street,  to  show  exercise  of  reasonable  care. 

Cited  in  footnote  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Shieder,  28  L.  R.  A.  538,  which 
holds  burden  of  proving  contributory  negligence  on  defendant. 

C'ited  in  note   (18  Eng.  Rul.  Cas.  715)   on  burden  of  proving  negligence. 
Liability   of   railroad   to   persons   on  adjoining-   highway. 

Cited  in  note  (31  L.R.A. (N.S.)  985)  on  liability  for  injuries  from  negligent 
operation  of  trains  to  persons  on  adjoining  property  or  highway. 

27  L.  R.  A.  158,  PEOPLE  v.  BRAY,  105  Cal.  344,  38  Pac.  731. 
Sale  of  liquor  to  Indians. 

Cited  in  State  v.  Wise,  70  Minn.  101,  72  N.  W.  843,  upholding  act  forbidding 
sale  of  liquor  to  Indians,  whether  citizens  or  not;  State  v.  Mamlock,  58  Wash. 
632,  137  Am.  St.  Rep.  1085,  109  Pac.  47,  holding  that  statute  prohibiting  sale 
of  intoxicating  liquors  to  Indians,  is  valid  exercise  of  police  power  of  state: 
People  v.  Gebhard,  151  Mich.  199.  115  N.  W.  54,  holding  it  within  the  poliee  pow 
er  of  any  state  -to  prohibit  the  sale  of  intoxicating  liquors  to  any  persons  of 
Indian  descent,  though  he  be  a  citizen  of  the  United  States,  and  of  the  state. 

Cited  in  note  (78  Am.  St.  Rep.  254)  on  acts  which  legislature  may  declare  crim- 
inal. 

27  L.  R.  A.  161,  RITCHIE  v.  WALLER,  63  Conn.  155,  38  Am.  St.  Rep.  361  r  28 

Atl.  29. 
Liability   of  master   for   torts   of   servant   or   auent. 

Cited  in  Fiske  v.  Enders,  73  Conn.  340,  47  Atl.  681,  holding  master  not  liable 
for  negligence  of  servant  driving  horses  for  his  own  pleasure,  without  authority. 
Postal  Teleg.  Cable  Co.  v.  Brantley,  107  Ala.  688,  18  So.  321,  holding  telegraph 
company  liable  for  wrongful  cutting  of  trees  by  servant,  within  scope  of  author- 
ity, but  in  disobedience  of  orders:  Carl  Corper  Brewing  &  Malting  Co.  v.  Bteg- 
gins,  96  111.  App.  148,  holding  evidence  that  servant,  taking  day  off,  had  pur- 
chased revenue  stamps  at  request  of  and  for  master  not  sufficient  to  establish 
master's  liability  for  servant's  negligence  in  driving  home;  Baltimore  Consol. 
R.  Co.  v.  Pierce,  89  Md.  503,  45  L.  R.  A.  530,  footnote  p.  527,  43  Atl.  940,  holding 
master  not  relieved  because  injury  by  servant  is  wilful  and  malicious;  McCarthy 
v.  Timmins,  178  Mass.  381,  86  Am.  St.  Rep.  490,  59  X.  E.  1038,  holding  master 
not  liabl*  foi  ECgligence  of  driver  of  public  carriage,  while  going  out  of  his 
way  to  visit  saloon;  Canton  Cotton  Warehouse  Co.  v.  Pool,  78  Miss.  156,  84  Am. 
St.  Rep.  620.  28  So.  823,  holding  master  not  liable  for  injury  to  stranger,  due 
to  practical  joke  by  servants,  although  they  employ  his  machinery  therefor , 
Murray  v.  Lehigh  Valley  R.  Co.  66  Conn.  525,  32  L.  R.  A.  542,  34  Atl.  50U 
(dissenting  opinion),  majority  holding  carrier  li;il>le  to  passenger  for  negligence 
of  servants  of  another  company  over  whose  line  its  cars  are  running,  subject 
to  signals  of  latter  company:  Loomis  v.  Hollister,  75  Conn.  724,  55  Atl.  561, 
holding  question  whether  master  liable  for  negligence  of  servant  in  leaving  horses 
unhitched  while  he  went  to  postoffice  for  his  paper,  properly  submitted  to  jury : 
Danforth  v.  Fisher,  75  N.  H.  313,  21  L.R.A.  ( N.S. )  93.  139  Am.  St.  Rep.  670.  71 
Atl.  535,  holding  that  owner  of  automobile  is  not  liable  to  person  injured,  whil  • 
machine  was  being  operated  by  chauffeur  for  his  own  pleasure  contrary  to  or- 
ders; Willmarth  v.  Cardoza,  27  L.R.A.(N.S.)  379,  99  C.  C.  A.  475,  176  Fed.  4t 
Kwiechen  v.  Holmes  &  H.  Co.  106  Minn.  160,  19  L.R.A.(X.S-)  260,  118  N.  W.  66S 
(dissenting  opinion), — on  the  liability  of  the  master  for  the  torts  of  Jus  servant: 
Danforth  v.  Fisher,  75  N.  H.  113.  21  L.R.A.(X.S-)  95,  71  Atl.  535,  holding  that 
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the  owner  of  an  automobile  is  not  liable  for  injuries  to  a  person  through  the 
machine  being  driven  by  the  owner's  chauffeur,  without  the  permission  of  the 
owner  and  against  his  express  instructions;  Steffen  v.  McNaughton,  142  Wis.  54, 
•>(i  L.K.A.(N.S.)  387,  124  N.  W.  1016,  holding  same  where  chauffeur  without 
permission  was  using  the  machine  to  go  to  his  noonday  meal ;  Patterson  v.  Kates. 
152  Fed.  482.  Holding  same  where  the  chauffeur  was  taking  a  third  person  at 
the  latter's  request,  but  without  the  knowledge  or  consent  of  the  owner. 

Cited  in  footnotes  to  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Francis,  31  L.  R.  A. 
193.  which  holds  employer  not  liable  in  trespass  for  employee's  unnecessary  cut- 
ting of  trees  on  sidewalk  while  removing  telephone  wires;  Brown  v.  Jarvis  Engi- 
neering Co.  32  L.  R.  A.  605,  which  denies  liability  for  negligence  of  employee 
causing  injury  to  third  person,  assisting  him  at  foreman's  directions;  Pierce 
v.  North  Carolina  R.  Co.  44  L.  R.  A.  316,  which  holds  company  liable  for  brake- 
nian  knocking  or  frightening  boy  from  tender  of  engine;  Galveston,  H.  &  S.  A. 
11.  Co.  v.  Zantzinger,  44  L.  R.  A.  553,  which  sustains  right  to  recover  from  eom- 
pany  for  engineer's  throwing  steam  and  water  on  trespasser  negligently  on  foot- 
board between  engine  and  flat  car;  Nelson  Business  College  Co.  v.  Lloyd,  46 
L.  R.  A.  314,  which  holds  employer  liable  for  servant's  wilful  or  malicious  acts 
in  course  of  employment;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Zantzinger,  47  L.  R.  A. 
282.  which  sustains  liability  for  engineer's  ejection  of  trespasser  from  footboard 
of  engine;  Dorsey  v.  Kansas  City,  P.  &  G.  R.  Co.  52  L.  R.  A.  92,  which  holds 
carrier  liable  for  death  of  trespasser  falling  under  wheels  in  escaping  from 
rocks  thrown  by  brakeman ;  Enright  v.  Pittsburgh  Junction  R.  Co.  53  L.  R.  A. 
330,  which  denies  right  to  eject  or  frighten  ten-year-old  boy  from  rapidly  moving 
train;  Lamb  v.  Littman,  53  L.  R.  A.  852,  which  holds  employer  liable  for  assault 
by  cruel  overseer  on  minor  employee;  Paulton  v.  Keith,  54  L.  R.  A.  670,  which 
denies  theater  owner's  liability  for  manager  obstructing  service  of  process  on 
actor;  Lynch  v.  Florida  C.  &  P.  R.  Co.  54  L.  R.  A.  810,  which  denies  company's 
liability  for  assault  by  station  agent  as  result  of  personal  quarrel;  Guille  v. 
Campbell,  55  L.  R.  A.  Ill,  which  denies  master's  liability  for  injury  to  bystander 
by  slipping  of  hook  from  servant's  hand  while  pretending  to  throw  at  boys  play- 
ing an  cotton  bales;  Alsever  v.  Minneapolis  &  St.  L.  R.  Co.  56  L.  R.  A.  748, 
which  sustains  liability  for  injuries  by  engineer  operating  blow-off  cock  to 
frighten  children ;  Palmisano  v.  New  Orleans  City  R.  Co.  58  L.  R.  A.  405,  which 
denies  master's  liability  for  injury  to  boy  running  blindly  against  moving  car 
after  release  by  employee  who  had  caught  and  lectured  him;  Southern  R.  Co.  v 
•Tames,  63  L.  R.  A.  257.  which  holds  ma-ster  liable  for  injury  by  night  watchman 
shooting  trespasser  while  running  away  after  being  arrested  by  him;  McNamara 
v.  St.  Louis  Transit  Co.  66  L.R.A.  486.  which  holds  exemplary  damages  against 
street  car  company  justified  by  conductor's  intentional  and  unjustified  kicking 
of  boy  attempting  to  board  car;  Evers  v.  Krouse,  66  L.R.A.  593,  which  holds 
servant  alone  responsible  for  act  by  him  while  engaged  in  master's  work  but 
entirely  disconnected  therefrom:  Dixon  v.  Northern  P.  R.  Co.  68  L.R.A.  895.  which 
sustains  master's  liability  for  injuries  caused  by  brakeman  wantonly  and  wil- 
fully kicking  trespasser  from  moving  car:  Barmore  v.  Vicksburg  'S.  &  P.  R.  Co. 
70  L.R.A.  627,  which  holds  master  intrusting  custody  and  control  of  dangerous 
appliance  or  agency  to  management  of  servant  answerable  for  exercise  of  lat- 
ter's judgment  in  its  use:  Bowen  v.  Illinois  Central  R.  Co.  70  L.R.A.  915. 
which  holds  railroad  company  not  liable  for  wanton  act  of  station  agent  in 
killing  a  person  who  had  come  to  station  to  inquire  about  demurrage  on  car  of 
coal  and  whom  agent  shot  as  he  was  about  to  sign  receipt  for  a  package. 
Cited  in  notes  (28  L.  R.  A.  437)  on  liability  of  agent  or  servant  to  third  per- 
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sons  for  own  negligence  or  nonf easance ;  (29  L.  R.  A.  94)  on  liability  of  bailee 
for  wrongful  appropriation  by  his  servant  of  thing  bailed;  (9  L.R.A.(N.S-)  1033. 
2035)  on  liability  for  injury  by  horse  or  automobile  used  by  servant  for  own  pur- 
poses; (18  L.R.A.(N.S.)  416)  on  liability  for  tort  committed  by  servant  with  a 
view  to  furtherance  of  master's  business,  but  contrary  to  express  instructions; 
(54  Am.  St.  Rep.  78,  85)  on  acts  of  servant  for  which  master  is  not  responsible; 
(88  Am.  St.  Rep.  792)  on  liability  of  principal  for  unauthorized  acts  of  agent; 
(17  Eng.  Rul.^Cas.  282,  283)  on  master's  liability  for  acts  of  servant. 
Scope  of  employment  as  a  question  of  fact. 

Cited  in  Dierkes  v.  Hauxhurst  Land  Co.  80  N.  J.  L.  374,  34  L.R.A.(N.S.)  696, 
79  Atl.  361,  holding  that  extent  of  agent's  authority  is  ordinarily  question  for 
jury,  where  scope  of  authority  depends  upon  disputed  matters  of  fact;  Lovejoy  v. 
Campbell,  16  S.  D.  237,  92  N.  W.  24;  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co. 

85  Miss.  441,  70  L.R.A.  628,  38  So.  210,  3  Ann.  Cas.  594. — holding  that  the  ques- 
tion whether  a  servant  was  acting  within  the  scope  of  his  employment  at  the  time 
the  tort  was  committed,  is  a  question  of  fact  for  the  jury;  Philadelphia,  B.  &  W. 
R.  Co.  v.  Stump,  112  Md.  580,  77  Atl.  266,  on  the  same  point;  Grand  Rapids  &  I. 
R.  Co.  v.  King,  41  Ind.  App.  706,  83  X.  E.  778,  holding  that  whether  a  railway 
detective  was  acting  within  the  scope  of  his  employment  in  procuring  the  arrest 
of  a  person,  is  a  question  of  fact  for  the  jury. 

Defendant's  right  to  plead  to  amended  complaint. 

Cited  in  La  Barre  v.  Waterbury,  69  Conn.  557,  37  Atl.  1068,  holding  judg- 
ment not  erroneously  rendered  against  defendant  not  pleading  to  amended  com- 
plaint after  notice. 

27   L.  R,  A.   173,  BOWLER  v.   O'CONNELL,   162   Mass.   319,   44  Am.   St.  Rep, 

359,   38  N.  E.   498. 
Liability    of   master    for    independent    torts    of    servant. 

Cited  in  Driscoll  v.  Scanlon,  165  Mass.  348,  52  Am.  St.  Rep.  523,  43  N.  E.  100, 
holding  master  not  liable  for  injury  to  infant  invited  by  driver  of  cart  to  ride 
with  him  for  pleasure;  Brown  v.  Jarvis  Engineering  Co.  166  Mass.  77,  32  L.  R. 
A.  606,  55  Am.  St.  Rep.  382,  43  N.  E.  1118,  holding  master  not  liable  to  serv- 
ants at  work  on  building,  injured  while  assisting  in  unloading  rolls  of  paper 
under  order  of  foremen;  Gray  v.  Boston  &  M.  R.  Co.  168  Mass.  25,  46  N.  E.  397, 
holding  carrier  liable  to  passenger  entering  station,  injured  by  act  of  servant  in 
ejecting  drunken  man;  Gibson  v.  International  Trust  Co.  177  Mass.  103,  52  L. 
R.  A.  929,  58  N.  E.  278,  holding  master  not  liable  for  injury  to  passenger  in 
elevator  through  negligence  of  janitor  riding  as  passenger;  Perlstein  v.  Ameri- 
can Exp.  Co.  177  Mass.  532,  52  L,  R,  A.  960,  59  N.  E.  194,  holding  evidence 
to  show  that  driver  had  no  authority  from  master  to  go  on  street  where  colli- 
sion occurred  competent;  Brown  v.  Boston  Ice  Co.  178  Mass.  110,  86  Am.  St.  Rep. 
469,  59  N.  E.  644,  holding  master  not  liable  for  act  of  servant  in  striking  boy 
with  ax  handle  for  breaking  employer's  ax;  McCarthy  v.  Timmins,  178  Mass.  381, 

86  Am.  St.  Rep.  490,  59  N.  E.  1038,  holding  master  not  liable  for  negligence  of 
driver  while  out  of  his  way  visiting  saloon:  Davies  v.  Eastern  S.  B.  Co.  94   Mr. 
385,  53  L.  R.  A.  241,  47  Atl.  896,  holding  carrier  by  water  not  liable  for  non- 
delivery of  telegram  received  by  captain  for  passenger;  Canton  Cotton  Warehouse- 
Co.  v.  Pool,  78  Miss.  156,  84  Am.  St.  Rep.  620,  28  So.  823,  holding  master  not 
liable   for   result   of   practical   joke   by   servants   using   his   machinery   therefor; 
Rowell  v.  Boston  &  M.  R.  Co.  68  N.  H.  359,  44  Atl.  488,  holding  master's  liability 
question    for   jury   where   evidence    showed    that   freight   train   conductor   ejected 
person  from  car,  using  more  force  than  necessary;  Sweeden  v.  Atkinson  Improv. 
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Oo.  93  Ark.  404,  27  L.R.A. (N.S.)  124,  12-5  S.  W.  439.  holding  that  owner  of  pas- 
enger  elevator  is  not  liable  for  injury  to  guest  of  operator,  through  latter's  neg- 
ligence; Scott  v.  Peabody  Coal  Co.  153  111.  App.  106,  holding  that  master  is  not 
liable  for  injury  to  boy  permitted  to  ride  on  coal  wagon  by  driver  contrary  to 
master's  instructions;  Dougherty  v.  Chicago,  M.  &  St.  P.  R.  Co.  137  Iowa,  2GO, 
14  L.R.A.(N.S.)  592,  126  Am.  St.  Rep.  282,  114  N.  W.  902,  holding  that  an  act 
done  by  the  servant  while  engaged  in  his  master's  work,  but  not  done  as  a  means 
or  for  purpose  of  performing  that  work,  is  not  deemed  an  act  of  the  master; 
Berry  v.  Boston  Elev.  R.  Co.  188  Mass.  538,  74  N.  E.  933,  holding  calling  of 
policeman  to  arrest  supposed  criminal  011  railway  property,  all  as  a  practical 
joke,  was  not  within  scope  of  employment:  Evers  v.  Krouse.  70  N.  J.  L.  655,  66 
L.R.A.  594,  58  Atl.  181,  holding  that  the  master  is  not  liable  for  the  acts  of 
the  x'lvant,  where  the  latter  are  not  done  as  a  means  of  aiding  the  work,  but 
to  satisfy  the  malicious  or  mischievous  purpose  of  the  servant;  Hardeman  v. 
Williams,  150  Ala.  418,  10  L.R.A.(N.S.)  654,  43  So.  726,  holding  that  the  master 
was  not  liable  for  the  acts  of  the  servant  in  assaulting  the  plaintiff  where  the 
assault  was  provoked  by  a  contemptuous  remark  directed  at  the  servant  person- 
ally; Sweeden  v.  Atkinson  Improv.  Co.  93  Ark.  404,  27  L.R.A. (N.S.)  127,  125 , 
S.  W.  439,  holding  that  where  an  elevator  operator  invited  a  child  to  ride  in  the 
elevator,  she  having  no  business  in  the  building,  the  master  was  not  liable  for 
the  act  of  the  operator;  McManus  v.  Thing,  202  Mass.  14,  88  N.  E.  442,  holding 
that  the  master  was  not  liable  for  injuries  to  another  tenant  of  the  building, 
where  the  latter  was  injured  by  the  acts  of  the  former's  servant,  while  aiding  the 
latter  about  his  work;  Brenner  v.  Ford,  116  La.  553.  40  So.  894,  holding  where 
the  servant  was  driving  the  master's  horse  during  the  master's  absence,  ami 
against  his  express  instructions,  the  master  was  not  liable  for  injuries  to  a  per- 
son run  over  by  the  horse;  -Tones  v.  Hoge,  47  Wash.  667,  14  L.R.A. (X.S.)  219. 
125  Am.  St.  Rep.  915.  92  Pac.  433,  holding  same  as  to  automobile  driven  by 
the  servant  for  his  personal  benefit;  Foster-Herbert  Cut  Stone  Co.  v.  Pugh,  115 
Tenn.  693,  4  L.R.A.  (X.S.)  808,  112  Am.  St.  Rep.  881,  91  S.  W.  199,  holding  that 
the  master  was  not  liable  for  injuries  to  children  received  while  attempting  te- 
al ight  from  a  wagon  driven  by  the  servant,  the  children  being  thereon  by  in- 
vitation from  the  servant:  Fairbanks  v.  Boston  Storage  Warehouse  Co.  189  Masa. 
420,  13  L.R.A. (N.S.)  423,  109  Am.  St.  Rep.  646,  75  N.  E.  737,  holding  that  the 
master  was  not  liable  for  the  acts  of  his  servant  in  assaulting  the  plaintiff, 
though  the  servant  was  about  the  master's  work  at  the  time ;  Collette  v.  Rebori, 
107  Mo.  Apj..  719,  82  S.  W.  552,  holding  that  the  master  was  not  liable  for  the 
act  of  his  servant  in  assaulting  the  plaintiff,  the  assault  being  provoked  by  the 
servant;  Galveston,  H.  &.  S.  A.  R.  Co.  v.  Currie,  100  Tex.  144,  10  L.R.A.(N.S.) 
385,  96  S.  W.  1073,  holding  that  a  railroad  company  was  not  liable  for  the 
death  of  an  employee,  caused  by  another  employee  turning  a  compressed  air  hose 
on  the  former  merely  in  sport  and  not  while  engaged  in  his  employment 

Cited  in  notes  (27  L.R.A.  164)  on  master's  civil  responsibility  for  wrongful  or 
negligent  act  of  his  servant  towards  one  who  has  no  claim  on  master  by  reason 
of  contract,  incipient  or  perfected:  (4  L.R.A. (N.S.)  805),  on  master's  liability 
for  injury  to  child  invited  into  places  of  danger  by  employee;  (54  Am.  St.  Ren. 
78)  on  acts  of  servant  for  which  master  is  not  responsible;  (17  Eng.  Rul.  Cas. 
281 )  on  master's  liability  for  acts  of  servant. 
L.R.A.  Au.  Vol.  IV.— 12. 
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27  L.  R.  A.  179,  TEXAS  &  P.  R.  CO.  v.  SCOVILLE,  10  C.  C.  A.  479,  23  U.  8. 

App.  506,  62   Fed.   730. 
Liability   of  master   for   independent    tort    of   servant. 

Cited  in  Canton  Cotton  Warehouse  Co.  v.  Pool,  78  Miss.  156,  84  Am.  St  Rep. 
620,  28  So.  823,  denying  liability  of  master  for  injury  due  to  practical  joke  by 
servant  using  master's  machinery;  Central  R.  Co.  v.  Brown,  113  Ga.  417,  84  Am. 
St.  Rep.  250,  38  S.  E.  989,  holding  railroad  liable  for  wilful  assault  by  conductor 
on  passenger;  Penas  v.  Chicago,  M.  &  St.  P.  R.  Co.  112  Minn.  214,  30  L.R.A. 
(N.S.)  632,  140  Am.  St.  Rep.  470,  127  N.  W.  926,  holding  that  master  may  be  held 
liable  to  person  injured  where  he  puts  in  hands  of  servant  instrumentalities 
dangerous  intrinsically  or  potentially;  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85 
Miss.  450,  70  L.R.A.  632,  38  So.  210,  3  Ann.  Cas.  594,  holding  that  where  the 
servant  had  desisted  from  his  duties  long  enough  to  carry  a  sick  friend  to  a  sta- 
tion and  was  returning  to  work,  the  master  was  liable  for  a  person  injured  by 
the  vehicle  used  by  the  servant;  Brenner  v.  Ford,  116  La.  553,  40  So.  894,  holding 
that  the  master  was  not  liable  for  the  death  of  a  person  caused  by  being  run  over 
by  the  masters  horse  while  being  driven  by  the  stableman,  he  doing  so  without  the 
master's  consent  and  against  his  express  instructions;  Lewis  v.  Mammoth  Min. 
Co.  33  Utah,  279,  15  L.R. A.  ( N.S. )  443,  93  Pac.  732,  holding  that  the  master  was 
liable  for  injuries  to  a  servant  caused  by  another  servant  attempting  to  op- 
erate a  lift  machine  in  place  of  the  regular  engineer,  who  had  requested  the  lat- 
ter servant  to  operate  the  engine. 

Cited  in  footnotes  to  Nelson  Business  College  Co.  v.  Lloyd,  46  L.  R.  A.  314, 
which  holds  employer  liable  for  servant's  wilful  or  malicious  acts  in  course  of 
employment;  Lamb  v.  Littman,  53  L.  R.  A.  852,  which  holds  employer  liable 
for  assault  by  cruel  overseer  on  minor  employee;  Lynch  v.  Florida  C.  &  P.  R.  Co. 
54  L.  R.  A.  810,  which  denies  company's  liability  for  assault  by  station  agent 
as  result  of  personal  quarrel;  Alsever  v.  Minneapolis  &  St.  L.  R.  Co.  56  L.  R. 
A.  748,  which  sustains  liability  for  injuries  by  engineer  operating  blow-off  cock 
to  frighten  children;  Euting  v.  Chicago"  &  N.  W.  R.  Co.  60  L.  R.  A.  158,  which 
holds  company  liable  for  engineer's  running  engine  for  own  amusement  over 
torpedoes  on  track  near  bystanders;  McNamara  v.  St.  Louis  Transit  Co.  66 
L.R.A.  486,  which  holds  exemplary  damages  against  street  car  company  justified 
by  conductor's  intentional  and  unjustified  kicking  of  boy  attempting  to  board 
car;  Evers  v.  Krouse,  66  L.R.A.  593,  which  holds  servant  alone  responsible  for 
act  by  him  while  engaged  in  master's  work  but  entirely  disconnected  therolroiu: 
Bowen  v.  Illinois  Central  R.  Co.  70  L.R.A.  915,  which  holds  railroad  company 
not  liable  for  wanton  act  of  station  agent  in  killing  a  person  who  had  come  to 
station  to  inquire  about  demurrage  on  car  of  coal  and  whom  agent  shot  as  he  was 
about  to  sign  receipt  for  a  package. 

Cited  in  notes  (27  L.R.A.  164)  on  master's  civil  responsibility  for  wrongful 
or  negligent  act  of  his  servant  towards  one  who  has  no  claim  on  master  by  rea- 
son of  contract,  incipient  or  perfected:  (10  L.R.A. (N.S.)  382,  40] .  402,  403)  on 
liability  for  injury  by  servant  to  third  person  in  use  of  dangerous  agency:  (17 
Eng.  Rul.  Cas.  282)  on  master's  liability  for  acts  of  servant;  (25  Eng.  Rul.  Cas. 
143)  on  master's  liability  for  tort  committed  by  servant. 
Wrongful  frig-hteningp  of  horses. 

Cited  in  Stewart  v.  Cary  Lumber  Co.  146  N.  C.  50.  59  S.  E.  545.  holding  rail- 
road company  liable  for  injuries  caused  by  the  frightening  of  the  plaintiff's  mule 
by  the  wanton  and  malicious  blowing  of  .the  locomotive  whistle. 

Cited  in  footnote  to  McCann  v.   Consolidated  Traction   Co.  38   L.  R.   A.  236, 
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which  holds  running  tank  car  on  street  railway  track,  with  black  coats  waving 
from    it,    frightening    horse,    negligence. 

Cited  in  note   (33  L.R.A.  (N.S.)    132)    on  frightening  horse  on  highway  by  lo- 
comotive or  car  running  parallel. 

27  L.  R.  A.  190,  HOUSTON,  C.  A.  &  N.  R.  CO.  v.  BOLLING,  59  Ark.  395,  43 

Am.  St.  Rep.  38,  27  S.  W.  492. 
Liability    of    master    for    Independent    torts    of    servant. 

Cited  in  Willis  v.  Atlantic  &  D.  R.  Co.  120  N.  C.  513,  26  S.  E.  784,  holding  evi- 
dence of  rules  of  railroad  as  to  employees  permitting  strangers  to  ride  on  hand 
cars  improperly  excluded;  Randall  v.  Chicago  &  G.  T.  R.  Co.  113  Mich.  121,  38 
L.  R.  A.  669,  71  N.  W.  450,  holding  brakeman  without  implied  authority  to 
eject  trespasser  from  freight  train;  Spence  v.  Chicago,  R.  I.  &  P.  R.  Co.  117  Iowa, 
7,  90  N.  W.  346,  holding  carrier  liable  for  injury  to  person  received  without 
authority  by  conductor  as  passenger  on  construction  train ;  St.  Louis.  I.  M.  &  S. 
R.  Co.  v.  Jones,  96  Ark.  564,  37  L.R.A.  (X.S.)  427,  132  S.  W.  636,  holding  that  to' 
bind  railroad  by  custom  of  conductors  to  carry  persons  in  consideration  of  serv- 
ices rendered,  such  custom  must  be  shown  to  be  known  to  company  or  of  such 
long  standing  that  it  ought  to  be  known;  Sweeden  v.  Atkinson  Improv.  Co.  93 
Ark.  404,  27  L.R.A.  (N.S.)  124,  125  S.  W.  439,  holding  that  owner  of  passenger 
elevator  is  not  liable  for  injury  to  guest  of  operator,  through  latter's  negligence: 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Robinson,  95  Ark.  41,  128  S.  W.  60,  holding  that 
railroad  company  was  not  liable  for  child's  death  caused  by  falling  from  hand- 
car, where  employee  permitted  child  to  ride  on  handcar  on  Sunday,  when  not  en- 
gaged in  company's  work;  Savannah  Electric  Co.  v.  Hodges,  6  Ga.  App.  477,  65 
S.  E.  .322.  holding  that  if  the  servant  steps  aside  from  the  service  of  the  master 
no  matter  for  how  short  a  time,  and  does  some  act  entirely  disconnected  with 
his  employment,  the  master  is  not  liable  for  injuries  resulting  to  a  person  from 
such  act;  Hardeman  v.  Williams,  150  Ala.  418,  10  L.R.A.(N.S.)  654,  43  So.  726, 
holding  that  the  master  was  not  liable  for  an  assault  made  by  his  servant  upon 
the  plaintiff,  provoked  by  a  contemptuous  remark  of  the  plaintiff  directed  at 
the  servant  personally;  St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Lavendusky,  87  Ark.  542, 
113  S.  W.  204,  holding  that  the  railroad  company  was  not  liable  for  injuries 
to  a  person  traspassing  in  a  railroad  yard,  where  the  injuries  were  caused  by  a 
switchman  throwing  coal  from  the  car  contrary  to  the  rules  of  the  company; 
Dougherty  v.  Chicago,  M.  &  St.  P.  R.  Co.  137  Iowa,  260,  14  L.R.A.(N.S.)  592, 
126  Am.  St.  Rep.  282,  114  N.  W.  902,  holding  that  the  railroad  company  was 
not  liable  for  injuries  to  a  child  by  falling  off  of  a  hand  car,  on  which  he  had 
been  invited  to  ride  by  the  sectionmen:  Sweeden  v.  Atkinson  Improv.  Co.  93  Ark. 
404,  27  L.R.A.(N.S.)  127,  125  S.  W.  439,  holding  that  the  master  was  not  liable 
for  injuries  to  a  child  riding  in  an  elevator  at  the  invitation  of  the  servant, 
where  the  child  had  no  business  in  the  building. 

Cited  in  footnote  to  Pittsburgh,  C.  €.  &  St.  L.  R.  Co.  v.  Redding.  34  L.  R. 
A.  767,  which  holds  wanton  negligence  of  duty  not  shown  by  failure  to  stop 
freight  train  on  sharp  grade  to  remove  boy  catching  on. 

Cited   in   notes    (27   L.R.A.    166)    on   master's   civil    responsibility   for   wrong- 
ful or  negligent  act  of  his  servant  towards  one  who  has  no  claim  on  master  by 
reason  of  contract,  incipient  or  perfected:    (37  L.R.A. (N.S.)   428)   on  liability  of 
railroad  to  person  wrongfully  on  train  by  collusion  with  employee. 
Contributory    neg-lig-ence   of   children. 

Cited  in  note  (49  Am.  St.  Rep.  412)   on  contributory  negligence  of  children. 
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Who   are   passengers. 

Cited  in  note  (61  Am.  St.  Rep.  95)  on  who  are  passengers  and  when  they  be- 
come such. 

27  L.  R.  A.  203,  PEOPLE  ex  rel.  HOFFMAN  v..  HECHT,  105  Cal.  621,  45  Am. 

St.   Rep.   96,   38   Pac.   941. 
Validity  of  majority  action. 

Cited  in  People  v.  Simmons,  119  Cal.  3,  50  Pac.  844,  holding  validity  of 
indictment  not  affected  by  disqualification  or  absence  of  grand  juror;  Reclama- 
tion Dist.  No.  70  v.  Sherman,  11  Cal.  App.  415,  105  Pac.  277,  holding  that  in  the 
case  of  drainage  commissioners,  the  majority  for  all  practical  purposes  becomes 
the  full  board ;  Coffey  v.  Superior  Ct.  2  Cal.  App.  459,  83  Pac.  580,  holding  that 
a  majority  of  a  grand  jury  may  present  an  accusation  against  a  public  official 
under  statute  silent  as  to  the  number  required  to  make  the  presentment;  S  \vcd- 
•  beck  v.  Olson,  107  Minn.  423,  120  N.  W.  753,  holding  four  of  th«*  five  members  of 
a  county  board  could  act  pending  a  vacancy  of  the  fifth  place 
Eligibility  to  bold  public  office. 

Cited  in  Re  Danford,  157  Cal.  431,  108  Pac.  322,  holding  that  alienage  of 
Judge  who  tried  case  cannot  be  made  ground  for  collateral  attack  upon  judg- 
ment by  motion  to  vacate. 

Distinguished  in  Ward  v.  Crowell,  142  Cal.  590.  76  Pac.  491,  holding  election 
of  county  surveyor  not  invalidated  by  reason  of  disqualification   as  to   license, 
which  was  removed  before  term  of  office  began. 
n<-  facto  officers. 

Cited  in  Reclamation  Dist.  No.  70  v.  Sherman,  11  Cal.  App.  416,  105  Pac. 
277,  holding  that  a  member  of  the  drainage  commission  who  has  been  appointed 
and  qualified,  and  is  acting  under  color  of  title  to  the  office,  is  an  officer  de 
facto:  People  v.  Sehorn,  116  Cal.  508,  48  Pac.  495,  holding  that  a  justice  of  the 
peace  who  had  been  properly  elected  and  qualified,  but  who  had  become  a  non- 
resident of  his  district  because  of  a  change  in  its  boundaries,  was  a  de  facto 
officer,  so  long  as  he  had  not  been  ousted  from  his  office  and  continued  to  act: 
Kitts  v.  Superior  Ct.  5  Cal.  App.  467,  90  Pac.  977,  holding  that  the  fact  that 
several  of  the  grand  jurors  had  not  been  assessed  on  the  last  assessment  roll,  did 
not  invalidate  an  indictment  returned  by  the  grand  jury  since  such  members 
were  de  facto  grand  jurors. 

27  L.  R.  A.  206,  PEKIN  v.  McMAHON,  154  111.  141,  45  Am.  St.  Rep.  114,  39  X. 

E.  484. 
Injury  to  cblldren   through  maintenance  of  dang-erons  premise*. 

Cited  in  Jensen  v.  Wethersell,  79  111.  App.  35,  sustaining  declaration  charging 
defendant  with  liability  for  injuring  child  by  maintenance  of  dangerous  prem- 
ises as  common  playground  for  children;  Cowley  v.  Chicago  &  A.  R.  Co.  87  111. 
App.  127,  holding  railroad  company  not  "required  to  guard  tracks  against  possi- 
ble trespass  by  fifteen-months-old  child;  American  Advertising  &  Bill  Posting 
Co.  v.  Flannigan,  100  111.  App.  453,  denying  liability  of  lessee  for  injury  to  nine- 
year-old  boy  burned  by  falling  on  hot  embers  in  unguarded  premises;  Norman 
v.  Bartholomew,  104  111.  App.  673,  denying  liability  for  injury  to  eight-year-old 
boy,  invited  on  defendant's  premises  by  his  mother;  Edgington  v.  Burlington,  C. 
R.  &  N.  R.  Co.  116  Iowa,  421,  57  L.  R.  A.  566,  90  N.  W.  95,  holding  railroad  com- 
pany liable  for  injury  to  child  seven  years  old,  inflicted  by  turntable  maintained 
in  unfenced  lot;  Ryan  v.  Towar,  128  Midi.  84,  55  L.  R.  A.  318,  92  Am.  St.  Piop. 
481,  87  N.  W.  644  (dissenting  opinion),  majority  denying  liability  of  landowner 
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for  injury  to  child  by  unused  water  wheel;  Donk  Bros.  Coal  &  Coke  Co.  v. 
Leavitt,  109  111.  App.  388,  holding  that  child  under  three  years  of  age  cannot 
be  either  trespasser,  visitor,  or  licensee;  Com.  Electric  Co.  v.  Melville,  110  111. 
App.  249,  holding  request  to  instruct  that  child  of  seven  years  may  be  guilty  of 
contributory  negligence  rightly  refused  when  properly  covered  by  another  in- 
struction; True  &  T.  Co.  v.  Woda,  201  111.  319,  66  N.  E.  369,  holding  one  piling 
lumber  in  street  in  such  way  as  to  attract  children  liable  for  killing  of  child  up- 
on whom  it  fell;  Ferrell  v.  Dixie  Cotton  Mills,  157  X.  C.  534,  37  L.R.A.(X.S.) 
66,  73  S.  E.  142,  holding  that  corporation  permitting  guy  wire  to  hang  against 
charged  wire  where  children  congregate  is  liable  for  death  of  child;  Darnian  v. 
Darman,  38  Ind.  App.  279,  78  N.  E.  89,  holding  that  ordinary  care  is  required 
from  railroad  in  prevention  of  injuries  to  children  who  may  play  about  its  turn- 
tables; Lake  Erie  &  W.  R.  Co.  v.  Klinkrath,  130  111.  App.  325;  Lewis  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  42  Ind.  App.  341,  84  K  E.  23,— holding  that  the  rail- 
road company  was  liable  for  injuries  to  an  infant  trespasser  upon  its  premises, 
caused  by  an  unguarded  turn  table;  Ambroz  v.  Cedar  Rapids  Electric  Light  & 
P.  Co  ]31  Iowa,  339,  108  X.  W.  540,  holding  that  the  defendant  company  was 
liable  for  injuries  to  a  boy  while  fishing  in  the  lake  upon  which '  the  former's 
power  plant  was  located,  by  a  blast  of  steam  from  the  blow  pipe  at  the  water's 
edge;  Briscoe  v.  Henderson  Lighting  &  Power  Co.  148  X.  C.  408,  19  L.R.A.(N.S.) 
1129,  62  S.  E.  600,  holding  that  the  defendant  was  not  liable  for  injury  to  a 
child  trespassing  upon  its  premises,  where  the  injury  resulted  from  insecurely  cov- 
ering a  well  on  the  premises,  nothing  being  shown  that  the  child  was  attracted 
there  by  any  special  attraction. 

Cited  in  footnotes  to  Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  32  L.  R.  A.  825, 
which  denies  liability  of  railroad  company  for  injuries  to  child  playing  on 
bridge  ties  in  fenced  railroad  yard;  Biggs  v.  Consolidated  Barb-Wire  Co.  44  L. 
R.  A.  635.  which  holds  owner  liable  for  maintaining  dangerous  machinery  on 
private  grounds,  unprotected  from  visits  of  trespassing  children;  Kramer  v. 
Southern  R.  Co.  52  L.  R.  A.  359,  which  denies  railroad  company's  liability  for 
death  of  child  by  fall  of  pile  of  cross-ties  in  unused  portion  of  street;  Kopple- 
kom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A.  284,  which  holds  owner  of  unin- 
closed  city  lot  liable  for  injury  to  young  child  by  toppling  over  of  large  cement 
pipe  used  by  children  as  plaything;  Gleason  v.  Smith,  55  L.  R.  A.  622,  which 
denies  liability  for  injury  by  collision  with  team,  to  twelve-year-old  boy  using 
street  as  playground :  Rachmel  v.  Clark,  62  L.  R.  A.  959,  which  holds  manufac 
turer  storing  stone  slabs  on  sidewalk  in  front  of  building  liable  for  injuries  to 
person  lawfully  using  sidewalk. 

Cited  in  notes  (3  L.R.A.  (X.S.)  151)  on  doctrine  of  "attractive  nuisance"  as 
applied  to  injury  from  hot  water  or  ashes;  (19  L.R.A.(N.S.)  1117,  1143,  1156) 
on  attractive  nuisance;  (49  Am.  St.  Rep.  409,  410,  416,  417,  419,  420)  on  negli- 
gence in  dealing  with  children. 

Distinguished  in  O'Leary  v.  Brooks  Elevator  Co.  7  X.  D.  562,  41  L.  R.  A.  680,  75 
N.  W.  919,  denying  liability  for  injury  to  child  while  removing  cane,  at  direction 
of  another,  from  under  shaft;  Putney  v.  Keith,  98  111.  App.  291,  denying  liabil 
ity  of  housekeeper  for  placing  on  kitchen  floor,  vessel  of  hot  water,  into  which 
child  of  two  years  fell  and  was  scalded  to  death;  Union  Stock  Yard  &  Transit 
Co.  v.  Butler,  92  111.  App.  170,  holding  railroad  company  not  liable  for  injury  to 
four-year-old  child  invited  on  premises  by  trespassing  older  brother;  Xorth west- 
ern Elev.  R.  Co.  v.  O'Malley,  107  111.  App.  605,  holding  company  not  liable  for 
injury  to  eight-year-old  boy  picking  up  chips  under  elevated  railroad  structure 
in  process  of  construction;  Grauslis  v.  Kellyville  Coal  Co.  127  111.  App.  312, 
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holding  that  the  maintenance  of  a  tram  way  in  connection  with  a  coal  mine  was 
not  such  a  dangerous  attractive  nuisance  as  to  make  owner  liable  for  injury  to 
child  playing  on  same. 
Drovrniiig'. 

Cited  in  Stendal  v.  Boyd,  73  Minn.  57,  42  L.  R.  A.  289,  footnote  p.  288,  72  Am. 
St.  Rep.  597,  75  N.  W.  735,  holding  that  attractiveness  of  pond  on  premises 
does  not  render  owner  liable  for  failure  to  fence  them;  Cooper  v.  Overton,  102 
Tenn.  220,  45  L.  R.  A.  595,  footnote  p.  591,  73  Am.  St.  Rep.  864,  52  S.  W.  183, 
denying  owner's  liability  for  drowning  of  trespassing  child  in  pond  formed  in  un- 
fenced  city  lot  by  city  damming  surface  water ;  Dobbins  v.  Missouri,  K.  &  T.  R.  Co. 
91  Tex.  64,  38  L.  R.  A.  575,  footnote  p.  573,  66  Am.  St.  Rep.  856,  41  S.  W.  62, 
denying  railroad  company's  liability  for  drowning  of  child,  while  playing,  in  ex- 
cavation near  path  to  station  platform;  Price  v.  Atchison  Water  Co.  58  Kan.  556, 
62  Am.  St.  Rep.  625,  50  Pac.  450,  holding  water  company  liable  for  drowning  of 
eleven-year-old  boy  in  reservoir;  Le  Grand  v.  Wilkes-Barre  &  W.  Valley  Traction 
Co.  10  Pa.  Super.  Ct.  16  (dissenting  opinion),  majority  denying  liability  of 
proprietor  for  drowning  of  boy  in  pond  located  on  picnic  ground;  Linnberg  v. 
Rock  Island,  157  111.  App.  531,  upholding  verdict  for  death  of  young  child  upon 
ground  that  part  of  particular  sidewalk  which  floated  in  pond  might  be  attractive 
nuisance;  Bottum  v.  Hawks,  84  Vt.  384,  35  KR.A.(N.S.)  447,  79  Atl.  858, 
holding  that  person  maintaining  opening  into  underground  mill  race  near  high- 
way, is  not  liable  for  death  of  child  who  falls  into  it;  Indianapolis  Water  Co.  v. 
Harold,  170  Ind.  173,  83  X.  E.  993,  holding  that  a  complaint  that  alleges  that  :i 
water  company  maintained  a  floating  foot  bridge  over  their  reservoir,  and  that 
the  public  were  invited  to  use  the  same,  and  that  the  plaintiff's  son  was  drowned 
by  fall-off  of  said  bridge  because  of  its  insecure  condition,  states  a  cause  of  ac- 
tion; Kansas  City  v.  Siese,  71  Kan.  286,  80  Pac.  626,  holding  that  the  city  was 
liable  for  the  death  of  a  twelve  year  old  boy  in  a  pond  in  the  city,  formed  by  the 
grading  of  a  street;  Franks  v.  Southern  Cotton  Oil  Co.  78  S.  C.  17,  12  L.R.A. 
(N.S.)  471,  58  S.  E.  960,  holding  that  the  defendant  was  liable  for  the  death 
by  drowning  of  a  child  in  its  reservoir  which  it  maintained  unguarded  near  a 
public  highway,  and  which  it  knew  that  children  were  in  the  habit  of  using  for 
a  play  ground;  Brown  v.  Salt  Lake  City,  33  Utah,  235,  14  L.R.A.(X.S.)  625,  ]26 
Am.  St.  Rep.  828,  93  Pac.  570,  14  Ann.  Ca.s.  1004,  holding  that  the  city  was  li- 
able for  the  death  of  a  child  by  playing  in  the  unguarded  entrance  to  a  conduit 
which  was  maintained  as  a  part  of  the  former's  water  system. 

Cited  in  footnotes  to  Moran  v.  Pullman  Palace  Car  Co.  33  L.  R.  A.  755,  which 
denies  liability  of  owner  for  drowning  of  boy  in  pond  on  vacant  land  near  high- 
way; Omaha  v.  Bowman,  40  L.  R.  A.  531,  which  denies  city's  liability  for  drown- 
ing of  child  on  private  premises,  in  pond  caused  by  city's  obstruction  of  water; 
Savannah.  F.  &  W.  R,  Co.  v.  Beavers,  54  L.  R.  A.  314.  which  denies  duty  of  one 
making  excavation  on  own  land  to  guard  trespassing  children  from  injury; 
Rome  v.  Cheney.  55  L.  R.  A.  221,  which  denies  city's  liability  for  drowning  of 
child  in  necessary  sewer,  4  feet  wide  and  2  feet  deep;  Carey  v.  Kansas  City.  70 
L.R.A.  65,  which  holds  fence  4£  feet  high  around  water  supply  reservoir  in 
public  park  so  constructed  that  children  must  remove  shoes  to  climb  it  sufficient 
to  relieve  city  from  liability  for  death  by  drowning  of  child  who  scaled  fence 
for  his  own  purposes  after  being  warned  not  to  go  inside. 

Distinguished  in  Peters  v.  Bowman,  115  Cal.  355,  56  Am.  St.  Rep.  106,  47 
Pac.  113,  denying  liability  of  lot  owner  for  drowning  of  child  in  pond  wliib 
trespassing  on  premises. 

Disapproved  in  Arnold  v.  St.  Louis,  152  Mo.  183,  48  L.  R.  A.  204.  footnote  p. 
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291,  75  Am.  St.  Rep.  447,  53  S.  W.  000.  denying  liability  of  city  or  private  own- 
er for  drowning  of  children  while  skating  on  pond  without  invitation;  Sullivan 
v.  Huidekoper,  27  App.  D.  C.  158,  5  L.R.A. (N.S.)  270,  7  Ann.  Cas.  196,  holding 
that  a  land  owner  is  not  liable  for  the  death  of  an  infant  trespasser  by  drowning 
in  a  pond  on  his  land  which  he  has  taken  no  precaution  to  guard. 
When  question  of  trespass  for  jury. 

Cited  in  Siddall  v.  Jansen,  168  111.  48,  39  L.  R.  A.  114,  48  N.  E.  191,  holding 
it  question  for  jury  whether  child  five  years  old,  playing  near  elevator  in  store, 
was  trespasser. 
Attractiveness  of  premises  as  a  question  for  jury. 

Cited  in  Belt  R.  Co.  v.  Charters,  123  111.  App.  329;  Stollery  v.  Cicero  &  P. 
Street  R.  Co.  243  111.  292,  90  N.  E.  709,  Affirming  148  111.  App.  501,— holding 
that  whether  or  not  property  containing  dangerous  machinery  is  attractive  to 
children  is  a  question  for  the  jury;  Limberg  v.  Rock  Island,  136  111.  App.  499, 
holding  that  since  the  question  of  attractiveness  was  for  the  jury,  it  was  error 
to  direct  a  verdict,  unless  the  child  was  old  enough  as  to  exclude  him  from  the 
benefit  of  the  rule. 
Degree  of  care  required  of  children. 

Cited  in  Glickson  v.  Shannon,  88  111.  App.  244,  holding  error,  instruction 
against  recovery  if  boy  of  twelve,  run  over  by  wagon,  could,  by  exercise  of  ordi- 
nary care,  have  avoided  accident;  Chicago  City  R.  Co.  v.  Tuohy,  95  111.  App. 
319,  raising,  but  not  deciding,  question  whether  child  nearly  six  years  old  can  be 
guilty  of  contributory  negligence;  Heimann  v.  Kinnare,  190  111.  164,  52  L.  R. 
A.  655,  footnote  p.  652,  83  Am.  St.  Rep.  123,  60  N.  E.  215,  Reversing  73  111. 
App.  188,  holding  thirteen-year-old  boy  negligent  per  se  in  jumping  over  strip  of 
water  onto  rotten  ice  on  pond  and  sliding  to  point  where  water  over  his  head: 
Quincy  Gas  &  Electric  Co.  v.  Bauman,  104  111.  App.  609,  upholding  instruction 
that  eleven-year-old  child  need  only  use  care  exercised  by  children  of  same  age 
and  intelligence  under  like  circumstances;  Krenzer  v.  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  151  Ind.  599,  68  Am.  St.  Rep.  252,  52  X.  E.  220  (dissenting  opinion),  ma- 
jority holding  seven-year-old  child,  sleeping  upon  railroad  track,  guilty  of  con- 
tributory negligence;  Illinois  C.  R.  Co.  v.  Johnson.  123  111.  App.  310,  holding 
that  a  minor  is  bound  to  us  only  such  care  as  children  of  his  age,  capacity  and 
intelligence  are  capable;  Coleman  v.  Himmelberger-Harrison  Land  &  Lumber 
Co.  ]05  Mo.  App.  272,  79  S.  W.  981,  holding  that  it  was  error  not  to  charge 
as  a  matter  of  law  that  a  boy  eighteen  years  of  age  is  not  required  to  use  as 
much  care  as  an  adult. 
Contributory  negligence. 

Cited  in  Scherer  v.  Schlaberg,  38  N.  D.  431,  24  L.R.A.(N.S.)   526,  122  N.  W. 
1000,  holding  that  in  an  action  under  the  statute  for  death  by  wrongful  act,  the 
contributory  negligence  of  the  plaintiff,  who  is  the  beneficiary,  is  a  defense. 
Contributory    negligence    of    parent. 

Cited  in  Lewin  v.  Lehigh  Valley  R.  Co.  52  App.  Div.  77,  65  N".  Y.  Supp.  49, 
upholding  recovery  by  father  for  death  of  child  killed  at  railway  crossing,  part- 
ly through  father's  negligence:  O'Shea  v.  Lehigh  Valley  R.  Co.  79  App.  Div.  258; 
79  N.  Y.  Supp.  890,  denying  right  of  father,  guilty  of  contributory  negligence,  to 
recover  for  death  of  eight-year-old  son:  Bias  v.  Chesapeake  &  0.  R.  Co.  46  W.  Va. 
362,  33  S.  E.  240  (dissenting  opinion,  by  Brannon,  J.).  who  holds  that  con- 
tributory negligence  of  parent  should  bar  his  recovery  for  death  of  child;  Nash- 
ville Lumber  Co.  v.  Busbee.  TOO  Ark.  87.  38  L.R.A.  (X.S.)  760,  139  S.  W.  301, 
holding  that  contributory  negligence  of  father,  sole  beneficiary,  is  not  defense  to 
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his  action  as  administrator  for  conscious  suffering  of  son:  Richmond,  F.  &  P. 
R.  Co.  v.  Martin,  102  Va.  206,  45  S.  E.  894,  holding  that  where  the  father  of  a 
child  is  guilty  of  contributory  negligence  he  cannot  recover  for  the  death  of 
his  child,  resulting  therefrom;  Ferryman  v.  Chicago  City  R.  Co.  242  111.  274.  89 
X.  E.  980,  holding  that  the  negligence  of  the  child's  brother  in  not  taking  care 
of  it,  cannot  be  imputed  to  the  child  to  prevent  a  recovery  for  injuries  re- 
ceived; Indianapolis  Street  R.  Co.  v.  Antrobus,  33  Ind.  App.  66S.  71  X.  E.  971. 
holding  that  where  the  parent  of  the  child  is  suing  in  his  own  right  for  the 
injury  to  the  child,  the  contributory  negligence  of  such  parent  is  a  defense. 

Cited  in  notes   18  L.R.A.  (X.S.)    330,  on  contributory  negligence  of  parent  as 
bar  to  action  by  parent  or  administrator  for  death  of  child  non  sui  juris;    (110 
Am.  St.  Rep.  282)   on  imputed  negligence. 
Liability  of  municipal  corporation   for  negrligrence. 

Cited  in  Chicago  v.  Hannon,  94  111.  App.  147,  denying  liability  of  city  for 
injury  occurring  on  private  way  to  dumping  ground,  used  by  city  teamsters: 
Omaha  v.  Richards,  49  Neb.  249.  68  X.  W.  528,  holding  city  liable  for  death  of 
boy  drowned  in  pond  by  falling  from  section  of  sidewalk  used  as  raft,  wlu-rr 
pond  was  formed  through  negligence  of  city. 

Cited  in  footnote  to  Temby  v.  Ishpeming,  69  L.R.A.  618,  which  denies  liability 
of  city  for  injuries  to  traveler  by  fall  of  billboard  insecurely  fastened  by 
abutting  owner. 

Cited  in  notes    (18  L.R.A.(N.S.)   595)   on  duty  of  municipality,  before  throw 
ing  open  to  public,  property  secured  for  public  use;    (108  Am.  St.^Rep.  153)   as 
to   what  municipal   corporations   are   answerable  for   injuries  due   to  defects   in 
streets  and  other  public  places. 
Violation  of  municipal   ordinance  as  raising  presumption  of   iirul  II;«-II<M-. 

Cited  in  United  States  Brewing  Co.  v.   Stoltenberg,   211   111.   538,   71   N.  E. 
1081,  holding  that  the  violation  of  a  valid  city  ordinance  is  prima  facie  evidenc-e 
of  negligence. 
Issue   of   erroneous   execution. 

Cited   in   Canton   v.   Dewey,   71    111.   App.   348,   refusing  to   deprive   plaintiff   ui 
bene'tit  of  judgment  because  of  award  of  execution  against  city;  School  Dirocioi> 
of  Dist.  Xo.  2  v.  Orr,  88  111.  App.  651,  holding  judgment  not  reversible  becaux 
of  erroneous  award  of  execution. 
Facts    reviewable    on    appeal. 

Cited  in  Siddall  v.  Jansen,  168  111.  46,  39  L.  R.  A.  114,  48  X.  E.  191.  holding 
that  appellate  court  may  review  facts  on  appeal  from  ruling  on  request  to  in- 
struct jury  to  find  for  defendant.  , 

27  L.  R.  A.  211,  DETROIT  v.  ELLIS,  103  Mich.  612,  61  X.  W.  886. 
Res    jmliru  in. 

Cited  in  Detroit  v.  Detroit  Citizens'  Street  R.  Co.  184  U.  S.  395.  46  L.  ed. 
610,  22  Sup.  Ct.  Rep.  410.  holding  city  barred  by  former  action  from  denying 
Talidity  of  ordinance  extending  franchises  of  railroad  company. 

27  L.  R.  A.  213,  BULLOCK  v.  BULLOCK,  52  N.  J.  Eq.  561,  46  Am.  St.  Rep. 

528,   30  Atl.   676. 
Judgements  of   foreign   courts. 

Cited  in  Wilmer  v.  Lewis,  24  Pa,  Co.  Ct.  616.  holding  transfer  of  iii'i^ment 
from  one  state  to  another  upon  exemplified  record  unauthorized;  Vacuum  Oil 
Co.  v.  Eagle  Oil  Co.  154  Fed.  875,  on  the  enforcement  of  contract  for  sale  of 
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lands  situated  in  another  state;  Cook  v.  Weigley,  68  N.  J.  Eq.  482,  59  Atl.  1029. 
on  the  decree  of  a  foreign  court  as  affecting  title  to  lands  within  the  state: 
Webb  v.  Retter,  60  W.  Va.  237,  54  S.  E.  484,  on  the  transfer  of  title  to  land  in 
one  state  by  decree  of  court  of  another  state. 

Cited  in  notes  (69  L.R.A.  675,  677,  695)  on  jurisdiction  of  equity  over  suits 
affecting  realty  in  another  state  or  country;  (4  L.R.A. (N.S.)  988)  on  foreclosure 
of  mortgage  upon  land  in  another  state;  (103  Am.  St.  Rep.  312,  321)  on  judg- 
ments of  courts  of  other  states;  (54  L.  ed.  U.  S.  65)  on  conveyance  by  officer  of 
court  as  affecting  real  property  in  another  state. 
Decrees  for  divorce  or  alimony. 

Cited  in  Bullock  v.  Bullock,  57  N.  J.  L.  509,  31  Atl.  1024,  holding  action  at 
law  maintainable  upon  decree  for  alimony  made  in  another  state;  Lynde  v.  Lynde, 
181  U.  S.  18J,  45  L.  ed.  814,  21  Sup.  Ct.  Rep.  555,  holding  no  Federal  question 
presented  by  judgment  of  state  court  refusing  to  give  effect  to  decree  of  sister 
state,  as  to  payment  of  alimony  in  future;  Bennett  v.  Bennett,  63  N.  J.  Eq.  308, 
49  Atl.  501,  refusing  specific  performance  of  foreign  decree  of  divorce  as  to  ali- 
money  on  ground  that  adequate  remedy  at  law  existed;  Wagner  v.  Wagner 
(\Vagener  v.  Latham)  26  R.  I.  28,  65  L.R.A.  817,  57  Atl.  1058,  3  Ann.  Cas. 
;>78,  holding  that  an  action  of  debt  will  lie  upon  a  decree  for  alimony  rendered 
by  a  foreign  court. 

Cited  in  footnotes  to  Felt  v.  Felt,  47  L.  R.  A.  546,  which  holds  divorce  on  sub- 
stituted service  in  other  state  where  complainant  domiciled  entitled  to  recog- 
nition by  interstate  comity;  Arrington  v.  Arrington,  52  L.  R.  A.  201,  which  holds 
foreign  decree  for  alimony  after  defendant's  appearance  entitled  to  full  faith  and 
credit ;  Trowbridge  v.  Spinning,  54  L.  R.  A.  204,  which  holds  judgment  for  ali- 
mony, though  subject  to  alteration,  final  for  enforcement  in  other  state. 

Cited  in  note   (59  L.  R.  A.   179)    on  conflict  of  laws  on  subject  of  divorce. 

Distinguished  in  Freund  v.  Freund,  71  N.  J.  Eq.  526,  63  Atl.  756,  holding 
that  a  decree  of  a  foreign  court  for  future  support  and  maintenance,  which  wa& 
subject  to  subsequent  modification,  was  not  a  final  decree  entitled  to  full  faith 
and  credit  in  another  state. 

Disapproved   in   Fall  v.  Fall,   75  Neb.   117,  121  Am.  St.   Rep.  767,  106  N.  W, 
412,  holding  that  where  all  the  parties  to  a  decree  of  divorce  pronounced  by  a 
court  of  another  state,  are  before  the  court  of  a  sister  state,  the  decree  is  con- 
clusive as  to  all  the  equities  as  between  the  parties. 
Void  Jin [•<•»•  ;ii cuts  as  to  alimony. 

Distinguished  in  Lynde  v.  Lynde,  64  N.  J.  Eq.  750,  58  L.  R.  A.  476,  97  Am. 
St.  Rep.  692,  52  Atl.  694,  holding  agreement  of  wife  securing  divorce  from  hus- 
band, to  give  her  attorney  a  share  of  alimony  recovered,  void. 

27  L.  R.  A.  219,  WIND  v.  ILER,  93  Iowa,  316,  61  N.  W.  1001. 
Passing-    of    title    on    sale    of    personal    property. 

Cited  in  Sachs  v.  Garner,  111  Iowa,  425,  82  N.  W.  1007,  holding  sale  of  liquor 
by  verbal  order  to  agent,  subject  to  approval  of  foreign  vendor,  takes  plan-  is; 
vendor's  state  upon  acceptance  of  order;  Creelman  Lumber  Co.  v.  DeLisle. 
107  Mo.  App.  628,  82  S.  W.  205.  on  the  passing  of  title  to  personal  property. 
Hamilton  v.  Schlitz  Brewing  Co.  129  Iowa,  179,  2  L.R.A. (N.S.)  1083,  105  N. 
W.  438,  holding  that  delivery  of  the  goods  is  not  necessary  to  a  complete  valid 
contract  of  sale,  if  it  is  the  intention  of  the  parties  that  title  pass  immediately; 
P.  J.  Bowlir.  Liquor  Co.  v.  Brandenburg,  130  Iowa,  222,  106  N.  W.  497,  holding 
that  where  an  order  for  liquor  was  taken  by  an  agent  in  Toxva,  he  having  author- 
ity onlv  to  take  order  subject  to  acceptance  or  rejection  at  the  head  office  in 
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Minnesota,  and  the  order  was  accepted,  the  sale  was  completed  in  Minnesota; 
Re  Landis,  151  Fed.  898,  on  the  option  to  return  goods  sold,  as  affecting  passing 
of  title  thereto;  Greacen  v.  Poehlman,  191  N.  Y.  498,  84  N.  E.  390,  14  Ann. 
Cas.  329,  holding  that  a  contract  for  the  sale  of  personal  property  with  the 
privilege  of  returning  the  same,  is  a  valid  enforceable  contract. 

Cited  in  footnote  to  H.  M.  Tyler  Lumber  Co.  v.  Chnrlton,  55  L.  R.  A.  301, 
which  holds  that  title  does  not  pass  by  acceptance  of  offer  to  sell  lumber  piled 
at  mill,  to  be  inspected  by  common  employee. 

Cited  in  note  (61  L.  R.  A.  420,  431,  433)  on  conflict  of  laws  as  to  sale  of  in- 
toxicating liquors. 

Distinguished  in  Brown  v.  Wieland,  116  Iowa,  714,  61  L.  R.  A.  423,  89  N.  W. 
17,  holding  it  an  Ohio  sale,  where  liquor  was  delivered  there  upon  specified  pay- 
ment to  bank  holding  bill  of  lading  sent  in  shipper's  name. 
"What    constitutes    original    package. 

Cited  in  McGregor  v.  Cone,  104  Iowa,  474,  39  L.  R.  A.  487,  65  Am.  St.  Rep. 
522,  73  N.  W.  1041,  holding  pine  box  containing  smaller  packages  of  cigarettes 
for  shipment  to  be  original  package;  United  States  v.  Five  Boxes  of  Asafoetida, 
181  Fed.  565,  holding  that  opening  packages  by  consignee  and  taking  of  samples 
to  test  purity  and  strength  of  article  did  not  constitute  breaking  of  original 
package. 

Cited   in   note    (60   L.   R.   A.   664)    on   corporate   taxation   and   the   commerce 
clause  as  to  original  packages. 
Conflict  of  laws. 

Cited  in  Hamilton  v.  Chicago,  B.  &  Q.  R.  Co.  145  Iowa,  440,  124  N.  W.  363. 
holding  that  contract  made  in  another  state  releasing  railroad  from  liability 
for  negligent  injury  of  servant,  will  not  bar  action  here,  as  foreign  contracts 
will  be  enforced  as  matter  of  comity  only  when  not  in  contravention  of  our 
statutes. 
Constitutional  right  to  prohibit  sale  of  intoxicants. 

Cited  in  note  (15  L.R.A.  (N.S.)  925)  on  constitutional  right  to  prohibit  sale 
of  intoxicants. 

27  L.  R.  A.  222,  CULBERTSON  v.  NELSON,  93  Iowa,  187,  57  Am.  St.  Rep.  2iW. 

61   N.  W.  854. 
Effect    of   stipulations   and   alterations   as   to    payment   of    notes. 

Cited  in  Sawyer  v.   Campbell,   107   Iowa,  402,  78   N.   W.  56,   holding  sun-tie- 
not  released  by  alteration  of  note,  by  which  payee  agrees  to  extend  time  of  pay- 
ment upon  written  request  of  makers. 
—  On  negotiability. 

Followed  on  similar  state  of  facts  arising  out  of  same  transaction  in  Sharp 
v.  Nelson,  93  Iowa,  469,  61  N.  W.  946. 

Cited  in  Tolman  v.  Janson,  106  Iowa,  457,  76  N.  W.  732,  holding  negotiability 
of  notes  not  affected  by  void  provision  authorizing  attorney  to  appear  at  any 
time  and  take  judgment  thereon;  Nicely  v.  Commercial  Bank  of  Union  City, 
15  Ind.  App.  566,  57  Am.  St.  Rep.  245,  44  N.  E.  572,  and  Nicely  v.  Winnebago 
Nat.  Bank,  18  Ind.  App.  35,  47  N.  E.  476,  holding  negotiability  of  promissory 
note  destroyed  by  stipulation  for  exchange;  Iowa  Nat.  Bank  v.  Carter.  144  Iowa. 
724,  123  N.  W.  237,  holding  that  note  to  be  negotiable  must  be  certain  both  as 
to  time  and  amount  of  payment;  Garnett  v.  Meyers,  65  Neb.  285,  91  N.  W.  400, 
holding  that  a  provision  in  a  mortgage  to  pay  all  taxes  and  assessments  levied 
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against  the  premises  or  upon  the  holder  thereof,  does  not  render  the  note  given 
to  represent  the  debt  secured,  uunegotiable. 

Cited  in  footnote  to  Clark  v.  Skeen,  45)  L.  R.  A.  190,  which  holds  negotia- 
bility not  destroyed  by  stipulation  for  payment  of  certain  amount  with  current 
exchange. 

Cited  in  note  (125  Am.  St.  Rep.  212)  on  agreements  and  conditions  de- 
stroying negotiability. 

Disapproved  in  effect  in  Haslack  v.  Wolf,  66  Neb.  601,  60  L.  R.  A.  435,  footnote 
p.  434.  92  N.  W.  374,  which  holds  negotiability  not  destroyed  by  agreement  to 
pay  certain  amount  "with  exchange." 

27  L.  R.  A.  228,  WILLOCK  v.  PENNSYLVANIA  R,  CO.   166  Pa.   184,  45  Am. 

St.  Rep.  674,.  30  Atl.  948. 
Limitation   of   carrier'*   liability. 

Cited  in  Ruppel  v.  Allegheny  Valley  R.  Co.  167  Pa.  180,  36  W.  N.  C.  210, 
4G  Am.  St.  Rep.  666,  31  Atl.  478,  holding  stipulation  of  bill  of  lading  requiring 
determination  of  amount  of  loss  through  carrier's  negligence,  as  to  place  and 
time  of  shipment,  invalid;  Hughes  v.  Pennsylvania  R.  Co.  202  Pa.  226,  63  L. 
R.  A.  515,  97  Am.  St.  Rep.  713,  51  Atl.  990,  holding  stipulation  limiting  car- 
rier's liability  for  negligence,  good  in  New  York  where  made,  not  enforceable 
in  Pennsj'lvania  where  negligence  occurs;  Davenport  v.  Pennsylvania  R.  Co.  10 
Pa.  Super.  Ct.  51,  upholding  right  of  carrier  to  limit  liability  for  transporting 
perishable  fruit  to  negligence  of  carrier's  servants;  Roos  v.  Philadelphia.  W.  & 
B.  R.  Co.  199  Pa.  382,  49  Atl.  344,  Affirming  13  Pa.  Super.  Ct.  569,  Which 
Affirmed  21  Pa.  Co.  Ct.  183,  7  Pa.  Dist.  R.  406,  upholding  right  of  carrier  to 
deduct  from  total  loss  of  goods,  amount  of  insurance  received  by  owner;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v.  Heath,  22  Ind.  App.  54,  53  N.  E.  198,  holding 
delay  caused  by  freezing  of  water  pipes  not  within  contract  exempting  carrier 
from  liability  due  to  "stress  of  weather;"  Wright  v.  Adams  Exp.  Co.  230  Pa. 
638,  79  Atl.  760,  43  Pa.  Super.  Ct.  45,  holding  that  rule  permitting  carriers  to 
limit  liability  applied  by  Federal  courts  is  not  binding  upon  state  courts  in 
absence  of  congressional  action;  Everett  v.  Norfolk  &  S.  R.  Co.  138  N.  C.  74, 
1  L.R.A.  (X.S.)  990.  50  S.  E.  557,  holding  carrier's  liability  for  full  value  of 
goods  lost  through  its  negligence  not  limited  by  regulation  of  corporation  com- 
mission fixing  rate  on  goods  of  a  certain  class  and  "released;"  Trace  v.  Penn- 
sylvania R.  Co.  26  Pa.  Super.  Ct.  468,  holding  carrier  liable  for  loss  of  horses 
by  car  burning;  Stewart  v.  Baltimore  &  O.  R.  Co.  37  Pa.  Super.  Ct.  280,  holding 
carrier  liable  for  death  and  injury  of  mules  caused  by  its  failure  to  provide 
proper  facilities  for  watering  them;  Eckert  v.  Pennsylvania  R.  Co.  211  Pa.  273, 
107  Am.  St.  Rep.  571,  60  Atl.  781,  holding  bill  of  lading  limiting  liability  of 
carrier  does  not  limit  liability  for  its  own  negligence;  McConnell  Bros.  v. 
Southern  R.  Co.  144  N.  C.  90,  56  S.  E.  559,  holding  that  carrier  cannot  limit 
its  liability  for  negligence  in  transporting  goods  by  stipulating  value  at  point 
of  shipment:  St.  Mary's  Creamery  Co.  v.  Grand  Trunk  R.  Co.  5  Out.  L.  Rep. 
754.  on  carrier's  limitation  of  liability  for  negligence. 

Cited  in  notes  (36  L.R.A.  649)  on  limitation  of  common  carrier's  duty  and 
liability  in  case  of  dangerous  articles;  (62  Am.  St.  Rep.  524)  on  right  of  carrier 
to  limit  its  liability;  (88  Am.  St.  Rep.  92,  97)  on  limitation  of  carrier's  lia- 
bility in  bills  of  lading. 

Distinguished  in  Allam  v.  Pennsylvania  R.  Co.  183  Pa.  177,  39  L.  R.  A.  536, 
41  W.  N.  C.  209,  38  Atl.  709,  Reversing  3  Pa.  Super.  Ct.  345,  upholding  contract 
providing  that  at  certain  small  stations  goods  are  at  "risk"  of  owner,  until 
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loaded  in  cars,  or  when  unloaded  therefrom ;  Needy  v.  Western  Maryland  R.  Co. 
22  Pa.  Super.  Ct.  494,  holding  burden  upon  shipper  to  show  negligence  of  car- 
rier in  caring  for  hogs  lost  in  shipment  at  special  rate  under  agreement  that 
shipper  care  for  the  hogs  while  in  transit;  Brandy  wine  Summit  Kaolin  &  F.  Co. 
v.  Philadelphia,  W.  &  B.  R.  Co.  9  Del.  Co.  Rep.  393,  holding  that  provision  in 
contract  of  carrier  limiting  liability  to  loss  occurring  on  its  road  are  valid. 

27  L.  R.  A.  231,  COM.  v.  I.EHIGH  VALLEY  R.  CO.  165  Pa.  162,  30  Atl.  - 
Prosecution    of    corporations. 

Cited  in  Com.  v.  Easton.  8  Northampton  Co.  Rep.  322,  holding  that  when- 
city  fails  to  appear  and  answer  indictment  for  neglect  of  public  duty,  judgment* 
by  default  may  be  entered  and  sentence  pronounced;  United  States  v.  Corre- 
spondence Institute  of  America.  125  Fed.  95,  holding  first  step  in  prosecution  oi 
corporation  to  be  finding  of  indictment;  Com.  v.  New  York  C.  &  H.  R.  R.  C<>. 
200  Mass.  429,  92  N.  E.  766,  19  Ann.  Gas.  529,  holding  that  summons  served 
upon  proper  officers  of  corporation  is  correct  process  for  bringing  corporation 
into  court  upon  complaint  or  indictment. 

Cited   in   notes    (133   Am.   St.   Rep.   779)    on   prosecution   and   punishment    o: 
corporation   for   crime:     (2   Brit.   Rul.   Cas.   232)    on   criminal   responsibility   of 
corporations. 
Default  judgments. 

Cited  in  Brennan  v.  Plymouth  Twp.  14  Pa.  Dist.  Rep.  499,  12  Luzerne  Leg. 
Reg.  Rep.  62,  on  the  entry  of  judgment  by  default. 

27  L.  R.  A.  234,  Re  CONTESTED  ELECTION,  165  Pa.  233..  30  Atl.  955. 
Irregularities  in  ballots. 

Cited  in  Re  Contested  Election,  173  Pa.  63,  37  W.  N.  C.  394..  33  Atl.  703, 
holding  ballot  vitiated  by  writing  name  of  candidate  printed  on  ballot  in  blank 
space  for  names  of  candidates  not  on  ballot;  Re  Contested  Election,  181  Pa.  459. 
41  W.  N.  C.  34,  37  Atl.  523.  Reversing  5  Pa.  Dist.  R.  170,  2  Lack.  Legal  News.  :,. 
holding  perpendicular  mark  in  square  on  ballot,  instead  of  oblique  cross  required 
by  statute,  illegal;  Re  Elizabethville  Election,  2  Dauphin  Co.  Rep.  383,  17  Pa. 
Co.  Ct.  568,  5  Pa.  Dist.  R.  229,  holding  ballots  not  containing  as  many  blank 
spaces  as  there  were  persons  to  be  voted  for,  defective:  Re  Pike  Twp.  Contested 
Election,  18  Pa.  Co.  Ct.  280,  5  Pa.  Dist.  R.  521,  holding  straight  mark  in  or 
outside  circle  or  square  not  sufficient  compliance  with  statutory  requirement  of 
oblique  cross:  Re  Fairchance  Contested  Election,  22  Pa.  Co.  Ct.  455,  8  Pa.  Dist. 
R.  598,  holding  that  markings  of  ballots  must  comply  strictly  with  statute:  /'• 
Leh's  Contested  Election.  6  Pa.  Dist.  R.  154,  holding  that  election  should  be 
declared  invalid  for  irregular  certification  to  official  ballot:  Re  Contested  Elec- 
tion, 30  Pittsb.  L.  J.  N.  S.  319,  holding  use  of  blanket  sticker  on  vacant  column 
for  names  not  printed  on  ballot  illegal;  Lawlor's  Contested  Election.  180  Pa. 
570,  37  Atl.  92,  holding  use  of  pasters  attached  to  official  b;filot  illegal:  R> 
Upperman,  33  Pittsb.  L.  J.  N.  S.  380.  holding  ballot  containing  cross  in  circle 
at  head  of  one  of  party  columns  and  large  X  across  other  columns  not  void;  Re 
Contested  Election,  18  Pa.  Dist.  R.  6.  refusing  to  credit  "John  Lambing" 
running  on  Democratic  ticket  with  votes  cast  for  "James  B.  Lambing''  on 
Socialist  ticket  when  no  "James  B.  Lambing"  lived  in  district. 

Cited  in  footnotes  to  Todd  v.  Election  Comrs.  29  L.  R.  A.  3"0.  which  upholds- 
requirement  against  candidate  having  name  on  official  ballot  more  than  once : 
Page  v.  Kuykendall.  32  L.  R.  A.  656.  which  holds  words  "long  term."  after  one 
of  two  names  on  ballot  in  election  of  school  directors,  •sufficient  designation  of 
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office;    Fletcher   v.   Wall,   40   L.   R.   A.    617,   which   holds   use   of   paster   ballots 
unlawful. 

Distinguished    in   Quinn's   Contested    Election,    14    Pa.    Dist.    R.    389,    holding 
ballots  will  be  counted  for  one  whose  name  appears  on  ballot  twice,  once  with 
middle   initial   and  once  without,   where   it  is  shown   he  is  only  person  of  that 
name  in  district. 
Record    in    certlorari. 

Distinguished  in  Re  Diamond   Street,   196  Pa.  263,  46  Atl.  428,  declining  to 
review  evidence  on  the  merits  on  certiorari. 
Expressio    nnins    est    exclnsio    altering. 

Cited  in  Westfield  School  District  v.  Dillman,  22  Pa., Co.  Ct.  569,  5  Lack. 
Legal  News,  288,  holding  that  remedy  provided  by  statute  must  be  pursued,  in 
absence  of  contract,  to  collect  tuition  for  nonresident  pupils;  Menovsky  v. 
Valentine,  15  Luzerne  Leg.  Reg.  200,  to  the  point  that  where  statute  gives 
power  to  do  thing  in  particular  way,  then  affirmative  words  making  out  way  by 
necessary  implication  prohibit  all  other  ways. 

27  L.  R.  A.  236,  CUMBERLAND  TELEPH.  &  TELEG.  CO.  v.  UNITED  ELEC- 
TRIC R.  CO.  93  Tenn.  492,  29  S.  W.  104. 
Use  of  streets  for  electricity. 

Cited  in  Snyder  v.  Ft.  Madison  Street  R.  Co.  105  Iowa,  288,  41  L.  R.  A.  347,  75 
N.  W.  179,  holding  that  injunction  should  be  granted  to  compel  removal  of  elec- 
tric light  pole  unnecessarily  erected  in  front  of  plaintiff's  property;  Howe  v. 
West  End  Street  R.  Co.  167  Mass.  51,  44  N.  E.  386,  denying  right  of  compensa- 
tion to  abutting  owner  for  maintenance  of  trolley  electric  railway  in  public  way; 
La  Crosse  City  R.  Co.  v.  Higbee.  107  Wis.  402,  51  L.  R.  A.  929,  83  N.  W.  701, 
holding  additional  burden  not  imposed  on  fee  by  maintenance  of  electric  trolley 
railway;  Hester  v.  Durham  Traction  Co.  138  N.  C.  291,  1  L.R.A. (N.S,)  984, 
50  S.  E.  711,  holding  construction  of  street  railway  does  not  impose  any  addi- 
tional servitude  upon  property  fronting  on  street  so  occupied;  Frazier  v.  East 
Tennessee  Teleph.  Co.  115  Tenn.  421,  3  L.R.A. (N.S.)  325,  112  Am.  St.  Rep.  856, 
90  S.  W.  620,  5  Ann.  Gas.  838.  on  street  railway  constituting  an  additional 
burden  on  property  of  abutting  owners. 

Cited   in   notes    (31   L.R.A.   802)    on   police   regulation   of  electric   companies; 
(106  Am.  St.  Rep.  245)    on  what  are  additional  servitudes  in  highways. 
Actionable  consequential    i':t  mac'i*    by   railroad   or   public   use. 

Cited  in  Louisville  &  N.  Terminal  Co.  v.  Lellyett,  114  Tenn.  397,  1  L.R.A. 
(N.S.)  85,  85  S.  W.  881,  holding  impairment  of  value  of  adjoining  residence 
property  by  erection  of  coal  sheds,  round  house  and  switch  yards,  an  unconstitu- 
tional "taking"  of  private  property;  Gossett  v.  Southern  R.  Co.  115  Tenn.  383, 
1  L.R.A. (N.S.)  104,  112  Am.  St.  Rep.  846,  89  S.  W.  737,  holding  impairment  of 
usable  value  of  adjoining  property  by  construction  of  railroad,  actionable: 
Barron  v.  Memphis.  113  Tenn.  93,  106  Am.  St.  Rep.  810.  80  S.  W.  832,  holding 
it  taking  of  property  where  city  in  constructing  bridge  diverted,  current  of 
stream  so  as  to  undermine  pillars  of  neighboring  house;  Coyne  v.  Memphis,  118 
Tenn.  fif>2.  102  S.  W.  355,  holding  city  lowering  grade  of  street  liable  for  im- 
pairment of  casement  of  access  to  adjoining  property. 

Cited  in  note  (2  Brit.  Rul.  Cas.  131,  132,  136)  on  liability  of  user  of  elec- 
tricity for  injury  to  business  or  property  of  another  from  induction  or  use  of 
earth  as  return  electric  circuit. 
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Kit:  lit*   of   domestic  and    foreign    corporations. 

Cited  in  Markwood  v.  Southern  R.  Co.  65  Fed.  822,  holding  foreign  corporation 
not  made  corporation  of  Tennessee  by  statute,  by  compliance  with  which  they 
are  "deemed  to  be  such,"  so  as  to  prevent  removal  of  cause  to  Federal  court: 
Africa  v.  Knoxville,  70  Fed.  739,  holding  franchise  of  railway  company,  granted 
by  legislature  upon  consent  of  municipality,  not  revocable  by  municipality  after 
giving  its  consent. 

27  L.  R.  A.  248,  ANDERSON  v.  RODGERS,  53  Kan.  542,  36  Pac.  1067. 
Collection   and    payment   of   check*. 

Cited  in  Minneapolis  Sash  &  Door  Co.  v.  Metropolitan  Bank.  76  Minn.  143r 
44  L.  R.  A.  507,  footnote  p.  504,  77  Am.  St.  Rep.  609,  78  N.  W.  980,  holding  bank 
not  authorized  to  send  check  for  collection  directly  to  drawee,  notwithstanding 
custom;  First  Nat.  Bank  v.  City  Nat.  Bank,  12  Tex.  Civ.  App.  320,  34  8.  W.  45S : 
American  Exch.  Nat.  Bank  v.  Metropolitan  Nat.  Bank,  71  Mo.  App.  457;  Western 
Wheeled  Scraper  Co.  v.  Sadilek,  50  Xeb.  109,  61  Am.  St.  Rep.  550,  69  N.  W.  765 ; 
Givan  v.  Bank  of  Alexandria  (Tenn.  Ch.  App.)  47  L.  R.  A.  272,  footnote  p.  270, 
52  S.  W.  923, — holding  sending  check  directly  to  drawee  bank  for  collection,  neg- 
ligence; Watt  v.  Cans,  114  Ala.  272,  62  Am.  St.  Rep.  99,  21  So.  1011,  holding 
proof  of  laches  on  part  of  creditor  in  presenting  check  for  payment  permissible 
under  plea  of  payment  in  action  for  original  debt  for  which  check  was  (riven  : 
O'Leary  Bros.  v.  Abeles,  68  Ark.  262,  82  Am.  St.  Rep.  291,  57  S.  W.  791,  holding 
delivery  of  check  to  bank  for  collection,  forwarding  of  same  to  drawee,  which 
marked  check  paid  and  surrendered  same  to  drawer,  payment  as  between  drawer 
and  drawee;  Bailie  v.  Augusta  Sav.  Bank,  95  Ga.  286,  51  Am.  St.  Rep.  74,  21  S. 
E.  717,  holding  bank  receiving  check  for  collection  liable  for  its  own  or  its  agent's 
negligence  in  collecting  same;  Edminsten  v.  Herpolsheimer,  66  Xeb.  96.  59 
L..R.A.  935,  footnote  p.  934,  92  N.  W.  138,  requiring  check  to  be  presented  not 
later  than  day  after  receipt,  to  hold  drawer;  Hobart  Nat.  Bank  v.  McMurrough, 
24  Okla.  212,  103  Pac.  601,  holding  that  bank  which  receives  check  for  collec- 
tion is  liable  for  loss  caused  by  negligent  delay  in  presenting  it  for  payment: 
Pinkney  v.  Kanawha  Valley  Bank,  68  W.  Va.  264.  32  L.R.A.(X.S.)  !)93.  69  S.  E. 
1012,  Ann.  Cas.  1912B,  115,  holding  that  it  is  negligence  for  collecting  bank  to 
send  checks  direct  to  drawee  bank;  R.  H.  Herron  Co.  v.  Mawbe.  5  Cal.  App. 
43,  89  Pac.  872,  holding  sending  check  directly  to  drawee  bank  for  collection, 
negligence;  Winchester  Mill.  Co.  v.  Bank  of  Winchester,  120  Tenn.  235.  18 
L.R.A.(N.S-)  446,  111  S.  W.  248,  holding  sending  check  directly  to  drawee 
bank  for  collection,  negligence  even  when  drawee  bank  is  only  bank  in  town ; 
Burns  v.  Yocim,  81  Ark.  133,  98  S.  W.  956,  holding  delay,  without  excuse,  of  live 
days  in  presenting  check  discharges  drawer  when  presentment  within  reasonable 
time  not  waived;  Noble  v.  Doughten,  72  Kan.  344,  3  L.R.A.(N.S.)  1173,  83  Pac. 
1048,  holding  failure  to  present  drawee's  check  taken  in  lieu  of  cash,  until 
following  day,  when  received  before  noon  and  when  it  could  be  collected  in 
twenty  minutes,  negligence. 

Cited  in  footnotes  to  Commercial  Nat.  Bank  v.  First  Nat.  Bank,  32  L.  R.  A. 
712,  which  upholds  stipulation  against  payment  of  check  if  presented  through 
specified  agency:  First  Nat.  Bank  v.  Citizens'  Sav.  Bank,  48  L.  R.  A.  583,  which 
holds  collecting  bank  impliedly  instructed  to  send  certificate  of  deposit  directly  to 
bank  making  it,  which  is  only  bank  in  place:  Second  Xat.  Bank  v.  Merchants' 
Nat.  Bank,  55  L.  R.  A.  ^73.  which  hol.N  hank  negligent  in  sending  note  for 
collection  to  bank  whose  cashier  is  treasurer  of  corporation  maker,  without  hear- 
ing from  similar  note  previously  sent. 
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Cited  in  notes  (53  L.R.A.  432)  on  effect  on  drawer's  liability  of  delay  in  pre- 
senting check,  where  drawee  remains  solvent;  (2  L.R.A. (N.S.)  194)  on  validity 
of  custom  to  send  paper  to  drawee  for  collection;  (18  L.R.A. (N.S.)  441,  442, 
444)  on  sending  check  directly  to  drawee  bank;  (77  Am.  St.  Rep.  624)  on  duties 
of  banks  acting  as  collecting  agents. 

Distinguished  in  Kershaw  v.  Ladd,  34  Or.  387,  44  L.  R.  A.  241,  footnote  p.  236, 
56  Pac.  402,  holding  custom  of  banks  to  send  checks  directly  to  drawee  bank  for 
collection,  reasonable. 

27  L.  R.  A.  252,  BUTLER  v.  FITZGERALD,  43  Neb.  192,  47  Am.  St.  Rep.  741, 

61  N.  W.  640. 

Followed  on  similar  facts  in  Breed  v.  McCoy,  43  Neb.  208,  61  N.  W.  644. 
II  lull  i   of  dower  or  cnrtesy. 

Cited  in  David  Adler  &  Sons  Clothing  Co.  v.  Hellman,  55  Neb.  290,  75  N.  W. 
877,  holding  release  of  dower  right  a  good  consideration  for  transfer  of  absolute 
title  to  part  of  real  estate  of  husband  to  wife;  Pinkham  v.  Pinkham,  55  Neb. 
732,  76  N.  W.  411,  holding  widow  entitled  to  dower  in  land  deeded  to  husband 
before  marriage,  to  take  effect  on  his  death ;  Wylie  v.  Charlton,  43  Neb.  852,  62 
N.  W.  220,  holding  prospective  inchoate  right  of  dower  sufficient  interest  to  pre- 
vent wife  from  testifying  to  conversation  with  deceased  person  to  establish  hus- 
band's right  to  land;  Sorensen  v.  Sorensen,  56  Neb.  735,  77  N.  W.  68,  holding 
right  of  dower  sufficient  interest  to  prevent  alleged  widow  from  testifying  as  to 
conversation  constituting  verbal  contract  of  marriage;  Martin  v.  Abbott,  1  Herd- 
man  (Neb.)  61,  95  N.  W.  356,  holding  dower  not  extinguished  by  execution  sale 
of  husband's  real  estate;  Butler  v.  Butler,  151  Iowa,  588,  132  N.  W.  63,  holding 
that  widow's  right  in  lands  alienated  by  husband  includes  share  in  all  increase 
in  value  arising  from  general  growth  and  development  of  country;  Re  Sanford, 
90  Neb.  424.  —  L.R.A. (N.S.)  — ,  133  N.  W.  870  (dissenting  opinion),  on  bar 
of  wife's  dower  as  regulated  by  statute  and  depending  upon  her  voluntary  act; 
Grandjean  v.  Beyl,  78  Neb.  353.  110  N.  W.  1108,  15  Ann.  Cas.  577,  holding  hus- 
band not  entitled  to  curtesy  in  lands  held  by  wife  under  contract  of  purchase; 
Parker  v.  Wells,  68  Neb.  649,  94  N.  W.  717,  on  whether  dower  is  barred  by  sale 
of  real  estate  under  execution  on  a  judgment  against  husband  alone. 

Cited  in  footnote  to  Haggerty  v.  Wagner,  39  L.  R.  A.  384.  which  holds  wife's 
inchoate  interest  in  husband's  interest  as  cotenant  of  land  subject  to  defeat  by 
partition. 

Distinguished  in  Turner  v.  Heinberg,  30  Ind.  App.  618,  65  N.  E.  294,  denying 
right  of  surviving  husband  to  redeem  lands  of  wife,  sold  during  her  lifetime  at 
judicial  sale. 
Application  of  rule  caveat  eniptor. 

Cited  in  Motley  v.  Motley,  53  Neb.  382,  68  Am.  St.  Rep.  608,  73  N.  W.  738, 
holding  purchaser  at  administrator's  sale  disclosing  that  deceased  left  a  widow 
charged  with  notice  of  her  right  of  dower;  Peterborough  Sav.  Bank  v.  Pierce,  54 
Neb.  719,  75  N.  W.  20,  holding  one  purchasing  land  from  mortgagee  charged  with 
notice  of  unmatured  note  which  unassigned  mortgage  secured;  Pinckney  v.  Pinck- 
ney,  114  Iowa,  443,  87  N.  W.  406.  holding  recording  acts  not  applicable  to  unre- 
corded receipt  for  advancement. 

Cited  in  footnote  to  Johnson  v.  Equitable  Securities  Co.  56  L.  R.  A.  933,  which 
holds  bona  fide  purchaser  paying  purchase  money  protected  from  unknown 
equities. 
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"Alienation." 

Cited  in  Hayes  v.  Barringer,  93  C.  C.  A.  507,  168  Fed.  224,  on  meaning  of 
term  "alienation." 

27  L.  R.  A.  257,  BINGHAM  v.  MEARS,  4  N.  D.  437,  61  N.  W.  808. 
Exhaustion   of  remedy  in  exoneration  of  sureties. 

Cited  in  Day  v.  McPhee,  41  Colo.  474,  93  Pac.  670,  holding  obligee  on  appeal 
bond  not  required  to  exhaust  remedy  against  principal  before  proceeding  against 
surety;  Fegley  v.  Jennings,  44  Fla.  207,  103  Am.  St.  Rep.  142,  32  So.  873,  hold- 
ing guarantee  of  promissory  note  not  required  to  first  resort  to  maker  before  pro- 
ceeding against  guarantor:  Palmer  v.  Caywood,  64  Neb.  376,  89  N.  W.  1034,  hold- 
ing under  statute  sureties  of  supersedeas  bond  liable  without  execution  thereon 
returned  nulla  bona. 

Cited  in  note  (37  L.R.A.(N.S.)  714)  on  duty  to  surety  with  respect  to  man- 
agement and  collection  of  collateral. 

'27  L.  R,  A.  263,  BIRMINGHAM  MINERAL  R.  CO.  v.  PARSONS,  100  Ala.  662, 

46  Am.  St.  Rep.  92,  13  So.  602. 
Liabilities  imposed  on  railroads  and  mine  operators  by  statute. 

Cited  in  Louisville  &  N.  R,  Co.  v.  Murphree,  129  Ala.  434,  29  So.  592,  dem  ing 
right  of  tenant  to  maintain  action  against  railroad  company  for  failure  to  repair 
cattle  guards:  Ives  v.  South  Buffalo  R.  Co.  201  N.  Y.  298,  34  L.R.A.(N.S-)  l.i:!. 
94  N.  E.  431.  Ann.  Gas.  1912B,  156,  holding  that  statute  making  employer 
liable  for  injury  to  servant  caused  by  risk  arising  necessarily  from  nature  of 
employment  is  unconstitutional;  Weatherly  v.  Nashville,  C.  &  St.  L.  R.  Co.  100 
Ala.  586,  51  So.  959.  holding  that  failure  of  railroad  to  comply  with  statutory 
provisions  as  to  crossings  does  not  render  company  liable  for  injury  irrespective 
of  negligence  contributing  thereto  by  person  injured:  Wolf  v.  Smith,  149  Ala. 
462.  9  L.R.A.(N.S.)  344,  42  So.  824.  holding  mine  operator  liable  to  injured 
employee  for  failure  to  comply  with  statute  providing  stretcher,  blanket  and 
bandages  be  kept  at  mouth  of  mine;  Central  R.  Co.  v.  Carroll,  163  Ala.  87,  50 
So.  235,  holding  railroad  company  liable  for  trespassing  of  live  stock  caused 
by  failure  to  comply  with  statute  requiring  erection  of  cattle  guards;  Payton  v. 
Louisville  &  N.  R.  Co.  115  Ky.  55,  72  S.  W.  346,  on  duty  of  railway  company  to 
erect  cattle  guards  at  common  law. 

Cited  in  footnotes  to  Chicago,  R.  1.  &  P.  R.  Co.  v.  Zernecke,  55  L.  R.  A.  610, 
which  sustains  statute  making  carrier  liable  for  injury  to  passengers,  not  due 
to  their  criminal  negligence  or  violation  of  express  rule;  Johnson  v.  Oregon  Short 
Line  R.  Co.  53  L.  R.  A.  744,  which  holds  railroad  company  liable  for  horses  killed 
on  unfenced  track. 

Cited  in  notes  (31  L.R.A.(N.S.)  861,  862,  863,  864)  on  constitutionality  of 
statutes  requiring  railroad  to  fence  tracks  and  build  cattle  guards:  (35  L.R.A. 
(N.S.)  1018)  on  constitutionality  of  statutes  making  railroads  absolutely  liable 
for  damage  by  fire  or  to  stock;  (62  Am.  St.  Rep.  170)  on  protection  of  railroads 
from  special  and  hostile  legislation  for  protecting  livestock. 
Police  power. 

Cited  in  Coyle  v.  Smith.  28  Okla.  165,  113  Pac.  944,  to  the  point  that  legis- 
lature cannot  divest  state  of  right  to  exercise  police  power  when  it  is  necessary 
to  protect  peace,  good  morals,  health  or  property. 

27  L.  R.  A.  266.  BEESLEV  v.  WHEELER.  103  Mich.  196,  61  N.  W.  658. 
Master's    duty    to    fnrnish    safe    plnees    and    appliances. 

Cited  in  Anderson  v.  Michigan  C.  R.  Co.  107  Mich.  595,  65  N.  W.  585.  holding 
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railroad  company  liable  for  injury  to  brakeman,  due  to  depression  in  track; 
McDonald  v.  Michigan  C.  R.  Co.  108  Mich.  12,  62  N.  W.  597,  holding  railroad  com- 
pany liable  for  injury  to  brakeman,  due  to  defect  in  push  bar,  discovered  by  en- 
gineer before  accident;  Petaja  v.  Aurora  Iron  Min.  Co.  106  Mich.  468,  32  L.  R.  A. 
438,  58  Am.  St.  Rep.  505,  64  N.  W.  335,  denying  liability  of  master  for  injury  to 
servant  by  falling  of  roof  of  mine  chamber;  Turner  v.  St.  Clair  Tunnel  Co.  Ill 
Mich.  582,  36  L.R.A.  137,  66  Am.  St.  Rep.  397,  70  N.  W.  146,  holding  liability  of 
master  for  injury  to  servant  in  Canadian  portion  of  tunnel  dependent  upon  law 
of  Canada  as  to  duty  to  furnish  safe  place  to  work;  Thomas  v.  Ann  Arbor  R. 
Co.  114  Mich.  62,  72  N.  W.  40,  holding  master  liable  for  injury  to  servant,  due 
to  selection  of  unsuitable  guy  rope  by  foreman ;  Allen  v.  Galveston,  H.  &  S.  A.  R. 
Co.  14  Tex.  Civ.  App.  346,  37  S.  W.  171,  denying  liability  of  master  for  injury 
to  servant,  due  to  stepping  on  loose  plank  while  repairing  bridge;  Kerr-Murray 
Mfg.  Co.  v.  Hess,  38  C.  C.  A.  651,  98  Fed.  56,  holding  master  liable  for  injury 
due  to  defective  lumber  furnished  for  scaffolding;  Strepanski  v.  Grand  Rapids 
Plaster  Co.  162  Mich.  702,  127  N.  W.  706,  holding  that  rule  as  to  furnishing 
safe  place  to  work  does  not  apply  to  work  in  mine  where  conditions  constantly 
change;  Orso  v.  Great  Lakes  Engineering  Works,  164  Mich.  571,  129  N.  W. 
673,  holding  that  jury  should  determine  whether  defendant  was  negligent  in 
directing  servant  to  carry  heavy  iron  bars  over  freshly  painted  deck  without 
warning  of  slippery  condition  of  floor;  Kanola  v.  Oliver  Iron  Min.  Co.  159  Mich. 
699,  124  N.  W.  591,  holding  master  liable  for  injury  to  servant  for  failure  to 
maintain  light  properly  in  mine;  McLean  v.  Pere  Marquette  R.  Co.  137  Mich. 
487,  100  N.  W.  748,  sustaining  liability  of  railroad  company  for  injuries  to  serv- 
ant caused  by  hand  car  being  derailed  by  piece  of  wood  on  track  which  had 
fallen  from  defective  rack  car;  Carnes  v.  Guelph  Patent  Cask  Co.  141  Mich.  31, 
104  N.  W.  322,  holding  mill  owner  not  liable  to  servant  for  collapse  of  pile  of 
logs  in  mill  where  servant  knew  how  skids  were  placed  and  the  danger;  Living- 
stone v.  Saginaw  Plate  Glass  Co.  146  Mich.  240,  109  N.  W.  431,  holding  master 
not  liable  for  injuries  to  servant  caused  by  fall  of  frozen  sand  cake  as  a  neces- 
sary incident  of  work  servant  was  employed  to  do. 

Cited  in  footnotes  to  Farrell  v.  Eastern  Machinery  Co.  68  L.R.A.  239,  which 
holds  employer  selecting  and  placing  defective  plank  with  timber  designed  for 
construction  of  staging  liable  for  injury  to  employee  through  its  use;  McBeath 
v.  Rawle,  69  L.R.A.  697,  which  holds  mere  knowledge  by  employee  of  con- 
tractor for  setting  stone  work  of  building  of  a  custom  for  brick  contractors  to 
furnish  scaffolding,  not  a  waiver  of  his  right  to  hold  his  employer  responsible 
for  safety  of  scaffold  furnished. 

Cited  in  note  (3  L.R.A.  (N.S.)  501,  502)  on  responsibility  of  master  for  ap- 
pliance constructed  by  employees  as  part  of  work. 

Distinguished  in  Combs  v.  Rountree  Constr.  Co.  205  Mo.  382,  104  S.  W.  77, 
holding  master  liable  for  injuries  to  servant  caused  by  cleat  breaking  where 
foreman  personally  directed  nailing  of  cleat;  Lewis  v.  Detroit  Vitrified  Brick 
Co.  164  Mich.  498,  129  N.  W.  726,  holding  that  jury  should  determine  whether 
reasonable  care  was  used  in  providing  miners  with  safe  place  to  work,  where 
it  appeared  that  operations  were  carried  on  in  old  mine  in  which  timbers 
were  removed  as  operations  advanced;  Rolla  v.  McAlester  Coal  Co.  6  Ind.  Terr. 
410,  98  S.  W.  141,  holding  mine  operator  not  liable  for  injury  to  miner  caused 
by  falling  earth,  loosened  by  miner's  efforts  in  opening  room. 
Injuries  due  to  negligence  of  fellow  servants. 

Cited  in  Andre  v.  Winslow  Bros.  Elevator  Co.  117  Mich.  563,  76  X.  W.  86,  deny- 
ing liability  of  master  for  injury  to  servant  while  handing  tools  to  foreman  at 
L.R.A.  Au.  Vol.  IV.— 13. 
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work  on  elevator  shaft;  Frazee  v.  Stott,  120  Mich.  628,  79  N.  W.  896,  denying 
liability  of  master  for  injury  to  servant,  due  to  misplacing  of  guide  board  in  mill 
by  another  employee;  Lepan  v.  Hall,  128  Mich.  526,  87  N.  W.  619,  denying  lia- 
bility of  master  for  injury  to  servant,  due  to  negligence  of  foreman  directing 
work  in  sawmill;  Callan  v.  Bull,  113  Cal.  605,  45  Pac.  1017,  denying  liability 
of  master  furnishing  safe  materials,  for  injury  due  to  defectively  constructed  ap- 
pliance used  in  building  jetty;  Risku  v.  Iron  Cliffs  Co.  163  Mich.  527,  128  X.  \Y. 
747,  holding  that  where  master  furnishes  suitable  timber  for  platform  in  mine 
he  is  not  liable  for  negligence  of  employees  in  selecting  particular  timbers,  as 
it  is  negligence  of  fellow  servants;  Maxfield  v.  Graveson,  65  C.  C.  A.  595,  131 
Fed.  843,  holding  master  not  liable  for  injuries  to  servant  caused  by  falling  of 
block  which  was  attached  to  derrick  by  other  employees  for  their  own  con- 
venience; Forbes  v.  Dunnavant,  198  Mo.  210,  95  S.  W.  934,  holding  master  not 
liable  for  injury  to  servant  caused  by  breaking  of  scaffold  constructed  by  other 
employees;  Larsen  v.  LeDoux,  11  Idaho,  58,  81  Pac.  600,  denying  liability  of 
master  for  injuries  to  servant  due  to  faulty  erection  of  scaffold  by  another 
employee. 

Cited  in  note   (4  L.R.A.  (N.S.)   226)   on  duty  of  master  to  furnish  safe  appli- 
ances as  affected  by  fact  that  defective  appliances  are  prepared  by  fellow  serv- 
ants. 
Who  are  fellow  servants. 

Cited  in  Schroeder  v.  Flint  &  P.  M.  R.  Co.  103  Mich.  216,  29  L.  R.  A.  323,  50 
Am.  St.  Rep.  354,  61  N.  W.  663,  holding  foreman  of  gang  of  men  unloading  and 
leveling  dirt,  fellow  servant  of  members  of  the  gang;  Balhoff  v.  Michigan  C.  R. 
Co.  106  Mich.  613,  65  N.  W.  592,  holding  brakeman  not  fellow  servant  of  section 
men  whose  duty  was  to  keep  tracks  safe;  Findlay  v.  Russel  Wheel  &.  Foundry  Co. 
108  Mich.  290,  66  N.  W.  50,  holding  foreman  of  department  in  car  shops,  assist- 
ing men  in  placing  car  on  trucks,  their  fellow  servant;  Wellihan  v.  National 
Wheel  Co.  128  Mich.  9,  87  N.  W.  75,  holding  foreman  starting  spoke  lathe  to  see 
if  it  worked  right,  fellow  servant  of  lathe  operator ;  Mikolojczak  v.  Xorth  Ameri- 
can Chemical  Co.  29  Mich.  85,  88  N.  W.  75,  holding  workman  assisting  in  break- 
ing down  salt,  and  department  foreman  in  charge  of  the  work,  fellow  servants: 
Argersinger  v.  Commonwealth  Power  Co.  164  Mich.  284,  ]29  X.  W.  889,  holding 
that  superintendent  of  gang  of  linemen  was  not  fellow  servant  of  lineman  em- 
ployed by  him,  where  superintendent  agreed  at  time  of  hiring  that  he  would 
warn  lineman  of  danger  when  about  to  work  among  dangerous  wires:  McC'aulcy 
v.  Michigan  C.  R.  Co.  167  Mich.  236,  132  N.  W.  510,  holding  that  car  repairer 
in  yards  is  fellow  servant  of  other  servants  at  work  for  railroad  in  handling 
cars  in  yard;  Landowski  v.  Chapoton,  137  Mich.  430,  100  X.  W.  564.  holding 
scaffold  builder  fellow  servant  of  mason  employed  on  same  job;  Belmer  v. 
Boyne  City  Tanning  Co.  160  Mich.  677,  125  N.  W.  726.  holding  boy  in  tanning 
factory  operating  wheel  not  fellow  servant  of  foreman :  Corey  v.  Joliet  Bridge  & 
Iron  Co.  151  Mich.  560,  115  N.  W.  737,  holding  one  engaged  as  helper  in  erect- 
ing bridges  a  fellow  servant  of  expert  manipulating  guy  ropes  used  in  building 
bridge;  La  Barre  v.  Grand  Trunk  W.  R.  Co.  133  Mich.  198.  94  X*.  W.  735,  on 
who  is  a  fellow  servant. 

Cited  in  notes  (50  L.R.A.  437,  439)  on  what  servants  are  deemed  to  be 
in  same  common  employment,  apart  from  statutes,  where  no  questions  as  to  vice 
principalship  arise;  (1  L.R.A. (KS.)  682)  on  departmental  theory  as  affecting 
different  classes  of  workmen  operating  or  using  machinery,  or  in  building  a 
structure. 
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Who    are    vice   principals. 

Cited  in  note  (54  L.  R.  A.  Ill,  144,  149,  152)  on  vice  principalship  as  deter- 
mined with  reference  to  character  of  act  which  caused  injury. 

27  L.  R,  A.  271,  NEW  ENGLAND  TRUST  CO.  v.  ABBOTT,  162  Mass.  148,  38  N. 

E.  432. 
Corporation   by-laws  and  contracts  affecting?  stockholder's  rights. 

Cited  in  Audette  v.  L'Union  St.  Joseph,  178  Mass.  115,  59  N.  E.  668,  dismiss- 
ing action  for  sick  benefits  because  of  failure  to  procure  physician's  sworn  cer- 
tificate, as  required  by  by-laws;  Barrett  v.  King,  181  Mass.  479,  63  N.  E.  934, 
upholding  by-lavr  of  corporation  permitting  directors  to  purchase  stockholder's 
stock  at  same  price  offered  by  another  prospective  purchaser;  Bronson  Electric 
Co.  v.  Rheubottom,  122  Mich.  611,  81  N.  W.  563,  upholding  validity  of  lien  cre- 
ated by  by-law  on  stock  for  debts  of  stockholder;  Blue  Mountain  Forest  Asso.  v. 
Borrowe,  71  N.  H.  74,  51  Atl.  670,  holding  stockholders  bound  by  by-laws  referred 
to  in  certificates  of  stock  and  made  condition  of  issuance  of  same;  Howe  Grain 
&  Mercantile  Co.  v.  Jones,  21  Tex.  Civ.  App.  201,  51  S.  W.  24,  sustaining  action 
to  compel  corporation  to  purchase  its  own  stock,  in  accordance  with  provision  of 
by-laws;  *Lane  v.  Albertson,  78  App.  Div.  619,  79  N.  Y.  Supp.  947,  construing 
clause  in  articles  of  joint  stock  association  as  not  requiring  executor  to  sell  stock 
owned  by  deceased  member  of  association;  Laun's  Application,  146  Wis.  254, 
131  N.  W.  366,  holding  that  statute  providing  how  stock  may  be  transferred 
does  not  prevent  shareholders  from  making  agreement  among  themselves  re- 
stricting such  transfers;  Lindsay  v.  Arlington  Co-op.  Asso.  186  Mass.  374,  71 
N.  E.  797,  holding  by-law  providing  corporation  might  purchase  stock  of  retir- 
ing members  valid;  People's  Home  Sav.  Bank  v.  Sadler,  1  Cal.  App.  197,  81  Pac. 
1029,  holding  assignee  of  stockholder  of  corporation  who  took  stock  with  notice 
of  by-law  requiring  payment  of  balance  on  stock  at  call  of  directors  and  who 
participated  in  corporation  business,  liable  for  balance  on  his  stock;  Garrett  v. 
Philadelphia  Lawn  Mower  Co.  39  Pa.  Super.  Ct.  84,  holding  executor  bound  by 
agreement  of  testator  not  to  sell  corporation  stock  without  first  offering  it  to 
other  stockholders;  Silversmiths  Co.  v.  Reed  &  B.  Corp.  199  Mass.  374,  85  N.  E. 
433,  on  whether  by-law  can  prohibit  disposition  of  stock. 

Cited  in  footnotes  to  Ireland  v.  Globe  Mill.  &  Reduction  Co.  29  L.  R.  A.  429, 
which  holds  invalid,  by-law  giving  corporation  first  right  to  purchase  stock;  Vic- 
tor G.  Bloede  Co.  v.  Bloede,  33  L.  R.  A.  107,  which  holds  unreasonable,  by-law  re- 
stricting transfer  of  stock  without  giving  option  to  corporation  and  stockholders; 
Craig  v.  Hesperia  Land  &  Water  Co.  35  L.  R.  A.  306,  which  holds  refusal  to- 
transfer  stock  on  books  not  justified  by  existence  of  unpaid  assessment;  Wells  v. 
Black,  37  L.  R.  A.  619,  which  holds  by-law  of  savings  bank  declaring  waiver  of 
stockholders'  liability  void;  Ireland  v.  Globe  Mill.  &  Reduction  Co.  38  L.  R.  A.. 
299,  which  holds  contract  by  proposed  stockholder  to  offer  stock  to  corporation 
before  offering  to  other  purchaser  not  binding;  Carter  v.  Producers'  Oil  Co.  39 
L.  R.  A.  100,  which  holds  right  of  member  of  limited  partnership  to  purchase 
additional  shares  limited  by  rule  requiring  re-election  to  membership  as  to  such 
shares;  Spurgeon  v.  Santa  Ana  Valley  Irrigation  Co.  39  L.  R.  A.  701,  which 
holds  purchaser  at  sale  of  delinquent  stock  for  assessments  not  affected  by  by- 
law restricting  transfers. 

Cited  in  notes  (47  L.  R.  A.  261)  on  effect  of  transfer  of  shares  of  stock  on 
liability  for  unpaid  subscription;  (50  L.  R.  A.  504,  508)  on  specific  performance 
of  contract  for  sale  of  stock  in  corporation,-  (61  L.  R.  A.  623,  633)  on  right  of 
corporation  to  purchase  its  own  shares  of  stock;  (57  Am.  St.  Rep.  69)  on  what 
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is  a  withdrawal  of  corporate  assets;    (57  Am.  St.  Rep.  383,  384)    on  extent  to 
which  transfers  of  stock  may  be  restricted. 

Distinguished  in  Nicholson  v.  Franklin,  82  Ohio  St.  Ill,  91  N.  E.  991,  hold- 
ing under  statute  authorizing  corporation  to  adopt  by-laws,  by-law  requiring 
stockholder  to  notify  directors  before  selling  stock,  valid:  Finch  v.  Macoupin 
Teleph.  &  Teleg.  Co.  146  111.  App.  161,  holding  where  by-law  imposed  a  limi- 
tation on  only  part  of  stockholders  as  to  sale  of  stock  and  was  void,  subscriber 
i.s  not  bound  by  hig  agreement  adopting  the  by-law. 
Corporation's  purchase  of  own  stock. 

Cited  in  Porter  v.  Plymouth  Gold  Min.  Co.  29  Mont.  358,  101  Am.  St.  Rep. 
569.  74  Pac.  938,  holding  agreement  by  solvent  corporation  to  purchase  its  own 
stock  valid  if  made  in  good  faith;  Copper  Belle  Min.  Co.  v.  Costello,  11  Ariz. 
345,  95  Pac.  94,  holding  purchase  by  solvent  mining  corporation  of  its  own  stock 
in  good  faith,  valid  in  absence  of  statutory  restriction;  Burnes  v.  Burnes,  70 
C.  C.  A.  357,  137  Fed.  789,  on  validity  of  purchase  by  corporation  of  its  own 
stock. 

Distinguished  in  Re  S.  P.  Smith  Lumber  Co.  132  Fed.  619,  holding  corporation 
cannot  purchase  its  own  stock  where  by  doing  so  it  becomes  insolvent. 
Public    policy   as  Affecting:    corporations    and    stockholders. 

Cited  in  Smith  v.  San  Francisco  &  N.  P.  R.  Co.  115  Cal.  605,  35  L.  R.  A.  316, 
56  Am.  St.  Rep.  119,  47  Pac.  582,  upholding  agreement  between  three  prospective 
stockholders  to  vote  stock  at  a  unit  for  five  years. 

Distinguished  in  Chrisman-Sawyer  Bkg.  Co.  v.  Independence  Mfg.  Co.  168  Mo. 
642,  68  S.  W.  1026.  holding  unpaid  stock  subscriptions  assets  of  corporation,  of 
which  creditor  cannot  be  deprived  by  act  of  corporation  or  stockholder. 
Specific   performance    of   contract   to   transfer   stock. 

Cited  in  Jones  v.  Brown,  171  Mass.  324,  50  N.  E.  648,  holding  equity  action  is 
proper  remedy  to  compel  specific  performance  of  contract  to  transfer  stock; 
Sherman  v.  Herr,  220  Pa.  423,  69  Atl.  899,  decreeing  specific  performance  of 
contract  to  purchase  shares  of  stock  where  stock  had  no  market  value  and  where 
control  of  corporation  was  withheld  by  failure  to  perform;  Schmidt  v.  Pritchard, 
135  Iowa,  248,  112  N.  W.  801,  holding  specific  performance  will  lie  to  compel 
delivery  of  stock  to  one  entitled  to  pro  rata  share  thereof  where  it  has  no 
market  value  and  is  withheld  to  keep  control  of  corporation :  Bernier  v.  Gns- 
com-Spencer  Co.  161  Fed.  442;  Butterick  Pub.  Co.  v.  Fisher,  203  Mass.  130,  133 
Am.  St.  Rep.  283,  89  N.  E.  189, — on  when  specific  performance  will  lie  to  enforce 
contracts. 

Cited   in   note    (135  Am.  St.   Rep.   699)    on  specific   performance   of   contracts 
for  sale  of  corporate  stock. 
Agreements    for   appraisal. 

Cited  in  McGurk  v.  Standard  Plate  Glass  Co.  207  Mass.  585,  93  N.  E.  847, 
to  the  point  that  where  agreement  refers  question  to  arbitrators  decision  may 
be  made  upon  such  principles  as  persons  agreed  upon  may  see  fit  honestly  to 
adopt;  White  v.  Abbott,  188  Mass.  102,  74  N.  E.  305,  holding  agreement  between 
contractor  and  subcontractor  providing  that  in  case  of  failure  to  carry  on  work, 
architect  was  to  audit  expense  incurred  by  owner,  valid. 

27  L.  R.  A.  279,  BUDD  v.  UNITED  CARRIAGE  CO.  25  Or.  314,  35  Pac.  660. 
Presumption  of  negligence  from  happening  of  event. 

Cited  in  Knuckey  v.  Butte  Electric  R.  Co.  41  Mont.  325,  .109  Pac.  979,  holding 
that  mere  fact  that  passenger  was  injured  is  not  alone  sufficient  to  charge 
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carrier   with  responsibility,  unless   injury  is  caused  by   some  agency  for  which 
carrier  is  responsible. 

Cited  in  footnotes  to  Shafer  v.  Lacock,  29  L.  R.  A.  254,  which  holds  negligence 
presumed  from  burning  of  house  through  fire  set  by  sparks  from  fire-pot  placed 
on  roof  by  workmen;  Whalen  v.  Consolidated  Traction  Co.  41  L.  R.  A.  836,  which 
authorizes  presumption  of  carrier's  negligence,  where  passenger  injured  through 
defect  in  appliances,  or  preventable  act  or  omission  of  servant;  Springer  v.  Ford, 
52  L.  R.  A.  930,  which  sustains  presumption  of  negligence  from  injury  to  pas- 
senger by  unexplained  breaking  of  elevator  appliance. 

Cited    in   notes    (13    L.R.A.(N.S.)    605)    on    presumption    of    negligence   from 
injury  to  passenger;    (113  Am.  St.  Rep.  1021)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 
Stagecoach  proprietors;  degree  of  care  required. 

Cited  in  Lewark  v.  Parkinson,  73  Kan.  557,  5  L.R.A.(N.S.)  1072,  85  Pac. 
601,  holding  stagecoach  proprietor  liable  to  injured  passenger  for  not  using 
greatest  degree  of  care. 

Contributory   negligence   of   passenger. 

Cited  in  Waniorek  v.  United  Railroads,  17  Cal.  App.  125,  118  Pac.  947,  hold- 
ing that  passenger  on  street  car  is  not  guilty  of  contributory  negligence  because 
of  jumping  from  car  when  there  was  reasonable  apprehension  of  danger  con- 
troller blowing  out. 

27  L.  R.  A.  284,  MAULDIN  v.  GREENVILLE,  42  S.  C.  293,  46  Am.  St.  Rep.  723, 

20  S.  E.  842. 
Municipal    licenses. 

Cited  in  Hill  v.  Abbeville,  59  S.  C.  403,  38  S.  E.  11,  upholding  validity  of  oc- 
cupation license  ordinance. 
Powers    of    municipality. 

Cited  in  Crawfordsville  v.  Braden,  130  Ind.  159,  30  Am.  St.  Rep.  214,  28  N.  E. 
849,  upholding  power  of  municipality  to  furnish  electric  light  to  citizens  in  their 
private  houses;  Stehmeyer  v.  Charleston,  53  S.  C.  283,  31  S.  E.  322,  holding  city 
without  power  to  contract  for  waterworks  plant,  to  be  paid  for  by  assessments 
of  lot  owners  on  streets  in  which  pipes  are  laid;  Luther  v.  Wheeler,  73  S.  C. 
90,  4  L.R.A.(N.S.)  750,  52  S.  E.  874,  6  Ann.  Cas.  754,  denying  implied  power 
of  municipal  corporation  to  borrow  money. 
Municipal  assessments. 

Cited  in  footnotes  to  Cincinnati  v.  Batsche,  27  L.  E.  A.  536,  which  holds  as- 
sessment on  foot  front  plan  valid  and  binding  only  as  to  such  lots  and  lands  as 
abut  on  the  improvement;  Reelfoot  Lake  Levee  District  v.  Dawson,  34  L.  R.  A. 
725,  which  holds  tax  on  land  alone,  in  levee  district,  void. 

Cited  in  notes  (28  L.  R.  A.  498)  on  charging  expense  of  grading  for  sidewalk 
on  abutting  owner;  (58  L.R.A.  355)  on  who  is  liable  for  expense  of  drainage; 
(28  L.R.A.  (N.S.)  1168)  on  assessments  for  improvements  by  front-foot  rule. 

Overruled  in  Maudlin  v.  Greenville,  53  S.  C.  287,  43  L.  R.  A.  102,  footnote  p. 
101,  69  Am.  St.  Rep.  855,  31  S.  E.  252,  denying  validity  of  assessment  of  abut- 
ting owners  for  sidewalks  and  drains. 
Statutory    construction. 

Cited  in  State  ex  rel.  Coleman  v.  Kelly,  71  Kan.  814,  70  L.R.A.  454,  81  Pac. 
450,  6  Ann.  Cas.  298,  on  presumption  in  favor  of  constitutionality  of  statute. 
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27  L.  R.  A,  290,  HENDERSON  v.  JAMES,  52  Ohio  St.  242,  39  N.  E.  805. 
Writ   of  error  by  respondent   in  habeas  corpus. 

Cited   in   Davis  v.   Smith,    7   Ga.   App.    193,    66   S.   E.   401,   holding   sheriffs, 
wardens,  and  other  custodians  of  prisoners  may  maintain  writ  of  error  to  review 
judgments  in  habeas  corpus  releasing  prisoners. 
Afnture   of  habeas   corpus   proceeding;. 

Cited  in  State  ex  rel.  Roberts  v.  Superior  Ct.  32  Wash.  146,  72  Pac.  1040, 
holding  that  appeal  from  judgment  in  habeas  corpus  proceeding  must  be  gov- 
erned by  law  relating  to  civil  proceedings;  Re  Miller,  19  Ohio  C.  C.  545,  10 
Ohio  C.  D.  760,  holding  application  for  writ  of  habeas  corpus  was  not  a  civil 
action  from  which  appeal  would  lie;  Re  Quick,  1  Ohio  N.  P.  N.  S.  58,  14  Ohio 
S.  &  C.  P.  Dec.  56,  on  proceedings  in  habeas  corpus  as  criminal  proceedings. 
Stay  of  order  of  release  in  habeas  corpus  as  equivalent  to  stay  of  judg- 
ment. 

Cited  in  Thomas  v.  Evans,  14  Ohio  S.  &  C.  P.  Dec.  352,  holding  reviewing 
court  had  power  to  stay  judgment  of  lower  court  in  habeas  corpus  discharging 
alleged  fugitive  from  justice  where  order  of  higher  court  might  be  rendered 
nugatory  if  stay  was  not  granted. 

Cited  in  note   (2  L.R.A.  (N.S.)   245)   on  appeal  as  stay  of  judgenmt  in  habeas 
corpus  proceedings. 
Convict,  rigrhts  of. 

Cited  in  State  v.  Keefe,  17  Wyo.  252,  22  L.R.A.(N.S.)  896,  98  Pac.  122.  17 
Ann.  Cas.  161,  holding  convict,  when  in  penitentiary,  not  exempt  from  trial 
for  another  crime  committed  before  or  during  such  imprisonment;  Re  Mc- 
Cauley,  123  Wis.  33,  100  N.  W.  1031,  3  Ann.  Cas.  414,  construing  statute  in 
accordance  with  common  law,  holding  escaped  convict,  on  recapture,  must  serve 
unexpired  term  without  new  judicial  direction. 

27  L.  R.  A.  294,  BALTIMORE  BREWERIES  CO.  v.  RANSTEAD,  78  Md.  501, 

28  Atl.  273. 
Use   of   one's   own   property   to   injury   of   another. 

Cited  in  footnotes  to  Defiance  Water  Co.  v.  Olinger,  32  L.  R.  A.  736,  which 
holds  proprietor  liable  for  injury  to  guest  of  tenant  from  fall  of  standpipc: 
Skaggs  v.  Martinsville,  33  L.  R.  A.  781,  which  holds  valid,  ordinance  prohibiting 
flow  of  water  from  well  or  spring  on  street;  North  Point  Consol.  Irrigation  Co. 
v.  Utah  &  S.  L.  Canal  Co.  40  L.  R,  A.  851,  which  holds  right  to  irrigate  land 
subject  to  duty  to  take  care  not  to  injure  others  with  seepage  or  waste  water 
unfit  for  irrigation. 

27  L.  R.  A.  296,  EIGHMY  v.  UNION  P.  R.  CO.  93  Iowa,  538,  61  N.  W.  1056. 
Liability  of  master  or  charitable  hospital   for  neg-lig-ence  of  physicians 
or    servants. 

Cited  in  York  v.  Chicago,  M.  &  St.  P.  R,  Co.  98  Iowa,  553,  67  N.  W.  574,  deny 
ing  liability  of  railroad  company  to  employee  for  negligence  of  free  physician; 
Maine  v.  Chicago,  B.  &  Q.  R.  Co.  109  Iowa,  268,  70  N.  W.  630,  denying  liability 
of  railroad  company  for  malpractice  of  its  physician,  selected  with  due  care; 
Pittsburgh,  C.  C.  &  St.  ,L.  R.  Co.  v.  Sullivan,  141  Ind.  91,  27  L.  R.  A.  843.  foot- 
note p.  840,  50  Am.  St.  Rep.  313,  40  N.  E.  138.  holding  corpora- 
tion gratuitously  furnishing  medical  services  to  employees  liable  only  for  care 
in  selecting  physician;  Powers  v.  Massachusetts  Homoeopathic  Hospital,  47  C.  C. 
A.  126,  109  Fed.  298,  denying  liability  of  charitable  hospital  to  pay  patient 
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for  negligence  of  nurse;  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App. 
450,  74  S.  W.  456,  holding  railroad  company  not  liable  for  malpractice  of  physi- 
cian in  its  relief  department,  if  physicians  selected  with  due  care;  Zumwalt  v. 
Texas  C.  R.  Co.  56  Tex.  Civ.  App.  572,  132  S.  W.  112  (dissenting  opinion),  on 
liability  of  railroad  maintaining  hospital  by  deductions  from  servant's  wages 
for  negligence  of  surgeon  employed;  Farrigan  v.  Pevear,  193  Mass.  152,  7  L.R.A. 
(N.S.)  485,  118  Am.  St.  Rep.  484,  78  N.  E.  855,  8  Ann.  Gas.  1109,  denying  liabil- 
ity of  trustees  of  home  for  indigent  boys  maintained  under  trust  for  personal 
injury  to  a  servant  caused  by  fellow  servant;  Powers  v.  Massachusetts  Homoeo- 
pathic Hospital,  65  L.R.A.  376,  47  C.  C.  A.  122,  109  Fed.  298,  holding  hospital 
not  liable  for  acts  of  carefully  selected  nurse  though  in  part  paid  out  of 
hospital  fees;  Poling  v.  San  Antonio  &  A.  P.  R.  Co.  32  Tex.  Civ.  App.  491,  75 
S.  W.  69,  denying  liability  of  railway  company  for  negligence  of  physician  em- 
ployed in  company  hospital  maintained  by  deducting  from  wages  of  employees 
in  treating  of  servant;  Miller  v.  Beaver  Hill  Coal  Co.  48  Or.  139,  85  Pac.  502, 
denying  liability  of  master  to  physician  for  fee  for  treating  employee  in  hospital 
maintained  by  deducting  from  wages  of  employees. 

Cited  in  footnotes  to  Hearns  v.  Waterbury  Hospital,  31  L.  R.  A.  224,  which 
denies  liability  of  charitable  hospital  for  wrongful  neglect  of  servants;  Hannon 
v.  Siegel-Cooper  Co.  52  L.  R.  A.  429,  which  holds  department  store  estopped  to 
deny  responsibility  for  malpractice  of  dentist  employed  therein;  Powers  v.  Mas- 
sachusetts Homoepathic  Hospital,  65  L.R.A.  372,  which  holds  charitable  hos- 
pital not  liable  for  injury  to  patient  by  negligence  of  carefully  selected  nurse. 

Cited  in  notes  (28  L.R.A.  549)  on  duty  of  master  to  furnish  medical  aid  to 
servant;  (4  L.R.A.  (N.S.)  67)  on  same  point;  (17  L.R.A.(N.S.)  1170)  on  liabil- 
ity for  negligence  of  attendants  furnished  by  relief  department  toward  which 
employees  contribute;  (36  L.R.A.(N.S.)  52)  on  liability  of  one  other  than 
physician  or  surgeon  contracting  to  provide  medical  attention. 

Distinguished  in  Bruce  v.  Central  M.  E.  Church,  147  Mich.  251,  10  L.R.A. 
(N.S.)  78,  110  N.  W.  951,  11  Ann.  Gas.  150,  holding  church  liable  for  injuries 
to  decorator  caused  by  its  agents  furnishing  defective  scaffold;  Kellogg  v. 
Church  Charity  Foundation,  128  App.  Div.  216,  112  N.  Y.  Supp.  566,  holding 
charitable  hospital  liable  for  injuries  to  pedestrian  caused  by  its  ambulance 
driver's  negligence. 

27  L.  R.  A.  298,  FORD  v.  CHICAGO  MILK  SHIPPERS'  ASSO.  155  111.  166,  39 

N.  E.  651. 
Legal  and  illegal  combinations  and  agreements. 

Cited  in  National  Lead  Co.  v.  S.  E.  Grote  Paint  Store  Co.  80  Mo.  App;  270, 
holding  that  illegal  combination  cannot  be  operated  under  cloak  of  corporation 
purchasing  its  assets;  State  ex  rel.  Burner  v.  Huegin,  110  Wis.  253,  62  L.  R.  A. 
742,  85  X.  W.  1046,  holding  combination  of  three  publishers  of  newspapers  to 
compel  a  fourth  to  reduce  rates  of  advertising,  criminal  conspiracy;  United 
States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  135,  29  C.  C.  A.  159,  54  U.  S. 
App.  723,  85  Fed.  289,  holding  combination  to  restrict  competition  and  control 
price  of  iron  pipe  in  certain  territory  illegal;  State  v.  Erickson,  54  Wash.  475, 
103  Pac.  706,  holding  combination  to  restrict  competition  in,  and  control 
price  of  milk,  criminal  conspiracy;  State  v.  Duluth  Bd.  of  Trade,  107  Minn. 
538,  23  L.R.A.  (N.S.)  1277,  121  N.  W.  395,  on  illegality  of  combination  to  control 
price  of  milk;  Edmunds  v.  Illinois  C.  R.  Co.  2  111.  C.  C.  479;  Taylor  v.  Pullman 
Co.  1  111.  C.  C.  55,  on  combinations  in  restraint  of  trade  being  illegal  as  against 
public  policy. 
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Cited  in  footnotes  to  People  v.  Milk  Exchange,  27  L.  R.  A.  437,  which  holds 
incorporated  milk  exchange,  constituting  combination  to  fix  price  of  milk,  il- 
legal; National  Harrow  Co.  v.  Hench,  39  L.  R.  A.  299,  which  holds  agreement 
by  owner  of  patent  with  corporation  organized  by  rival  manufacturers,  to  sell 
no  harrow  for  less  than  schedule  price,  invalid;  People  ex  rel.  Mcllhany  v. 
Chicago  Live-Stock  Exchange,  39  L.  R.  A.  373,  which  holds  by-law  of  live-stock 
exchange,  limiting  number  of  solicitors  member  can  employ,  ground  for  for- 
feiting franchise;  Cummings  v.  Union  Blue  Stone  Co.  52  L.  R.  A.  262,  which 
holds  void,  agreement  by  persons  controlling  90  per  cent  of  sale  of  blue  stone, 
to  sell  through  common  agent  and  maintain  agreed  prices;  Com.  v.  Grinstead, 
56  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods  at  less  than  speci- 
fied price  not  within  statute  for  suppression  of  conspiracies ;  Brown  v.  Jacobs 
Pharmacy  Co.  57  L.  R,  A.  548,  which  sustains  right  to  injunction  against  com- 
bination of  merchants  to  prevent  sales  to  other  dealer  unless  he  sells  at  fixed 
prices;  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  62 
L.  R.  A.  632,  which  sustains  plan  by  which  manufacturers  of  proprietary  medi- 
cines shall  sell  at  fixed  prices,  with  rebate  only  to  concerns  which  can  be  relied 
on  to  maintain  selling  price  decided  upon;  Slaughter  v.  Thacker  Coal  &  Coke 
Co.  65  L.R.A.  343,  which  holds  void  contract  by  different  coal  mining  com- 
panies giving  exclusive  right  to  sell  entire  output  at  uniform  prices  to  corpora- 
tion organized  as  their  regular  sales  agent. 

Cited  in  notes  (64  L.R.A.  695,  720,  721)  on  illegal  trusts  and  modern  anti- 
trust laws;  (74  Am.  St.  Rep.  256,  268)  on  combinations  constituting  unlawful 
trusts. 

Distinguished  in   Gustafson   v.   Swanson,   131   111.   App.  590.   holding  evidence 
insufficient  to  show  conspiracy  to  control  price  and  sale  of  milk. 
Collateral  attack  on  illegal   combination. 

Cited  in  Lafayette  Bridge  Co.  v.  Streator,  105  Fed.  731,  holding  defense  that 
plaintiff   is   illegal   trust  not  available  in  action   to   recover   contract   price   for 
building  bridge. 
Statutory  prohibition:   effect  outside  state. 

Distinguished  in  Stack  v.  Detour  Lumber  &  Cedar  Co.  151  Mich.  24,  16  L.R.A. 
(N.S.)  619,  114  N.  W.  876,  14  Ann.  Gas.  112,  holding  corporation  incorporated 
in  Illinois  and  prohibited  by  statute  from  pleading  usury  as  a  defence  may 
do  so  under  Michigan  statute,  on  mortgage  note  executed  and  made  payable  in 
Michigan. 
Constitutionality  of  anti-trnst  law. 

Cited  in  Harding  v.  American  Glucose  Co.  182  111.  621,  64  L.  R.  A.  766,  74 
Am.  St.  Rep.  189,  55  N.  E.  577,  reaffirming  constitutionality  of  Illinois  anti- 
trust act  of  1891;  People  ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co.  201 
111.  260,  66  N.  E.  349,  holding  amendment  to  Illinois  anti-trust  act,  requiring 
yearly  affidavit  of  officers  of  corporation  stating  whether  such  corporations  are 
connected  in  any  way  with  illegal  trusts,  constitutional. 
Impairment  of  contract. 

Cited  in  Diamond  Glue  Co.  v.  United  States  Glue  Co.  187  U.  S.  616,  47  L.  ed. 
333,  23  Sup.  Ct.  Rep.  206,  holding  contract  not  impaired  by  statute  imposing 
condition  upon  transaction  of  business  by  foreign  corporation  in  state  where 
statute  enacted  before,  although  taking  effect  after,  contract  was  made. 

27  L.  R.  A.  303,  ROBINSON  v.  LEACH.  6?  Vt.   128,  48  Am.  St.  Rep.  807,  31 
Atl.   32. 
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27  L.  R.  A.  305,  MORRIS  v.  METALLINE  LAND  CO.  164  Pa.  326,  44  Am.  St. 

Rep.  614,  30  Atl.  240. 
Forfeiture    of    stock. 

Followed  without  discussion  in  Morris  v.  Land  Co.  166  Pa.  352,  31  Atl.  114. 

Cited  in  Schwab  v.  Frisco  Min.  &  Mill.  Co.  21  Utah,  266,  60  Pac.  940,  hold- 
ing stock  not  forfeited  by  failure  to  pay  assessment  levied  by  de  facto  directors; 
Re  New  York  &  W.  Town  Site  Co.  145  App.  Div.  627,  130  N.  Y.  Supp.  414,  hold- 
ing that  parties  who  seek  to  enforce  forfeiture  of  corporate  stock  for  nonpay- 
ment, must  pursue  all  that  is  necessary  to  enable  them  to  exercise  power;  Ruck 
v.  Caledonia  Silver  Min.  Co.  6  Cal.  App.  360,  92  Pac.  194,  holding  that  order 
levying  assessment  on  corporate  stock  which  fails  to  state  where  'it  is  payable 
is  void,  so  far  as  forfeiture  of  stock  for  nonpayment  is  concerned;  New  York  & 
E.  Teleg.  &  Teleph.  Co.  v.  Great  Eastern  Teleph.  Co.  74  N.  J.  Eq.  232,  69  Atl. 
528,  holding  stock  not  forfeited  when  statute  providing  method  of  forfeiture 
not  complied  with. 

1   Cited  in  footnote  to  Aldine  Mfg.  Co.  v.  Phillips,  42  L.  R.  A.  531,  which  denies 
right  to  foreclose  in  equity,  corporate  lien  on  stock  for  stockholder's  debt. 

Cited  in  notes   (47  L.R.A.  263)    on  effect  of  transfer  of  stock  on  liability  for 
unpaid   subscription;    (93   Am.   St.   Rep.   360,   362,   365,   366,   367,  372,   394)    on 
liability  to  corporations  of  subscribers  to  stock. 
Necessity  of  notice  of  call  on  stock  subscription. 

Cited  in  footnote  to  Germania  Iron  Min.  Co.  v.  King,  36  L.  R.  A.  51,  which 
holds  by-law  prescribing  notice  of  call  for  instalment  of  stock  subscription,  con- 
dition precedent  to  call. 
Partnership   associations. 

Cited  in  footnote  to  Edwards  v.  Warren  Linoline  &  Gasoline  Works,  38  L.  R. 
A.  791,  which  holds  partnership  association  organized  under  laws  of  Pennsyl- 
vania regarded  in  Massachusetts  as  partnership  instead  of  corporation. 

27   L.  R.  A.  313,  MANDEL  v.  SWAN  LAND  &  CATTLE  CO.   154  111.   177,  45 
Am.  St.  Rep.  124,  40  N.  E.  462. 

Followed  on  substantially  same  facts  in  Snydacher  v.  Swan  Land  &  Cattle  Co. 
154  111.  221,  40  N.  E.  466. 
Conflict   of  laws  as   to   foreign   corporations. 

Cited  in  Nashua  Sav.  Bank  v.  Anglo-American  Land-Mortg.  &  Agency  Co.  48 
C.  C.  A.  18,  108  Fed.  767,  holding  assumpsit  proper  form  of  action  in  United 
States  to  enforce  liability  of  stockholder  for  call  on  stock  of  corporation  formed 
under  English  companies  act;  Ware  Cattle  Co.  v.  Anderson,  107  Iowa,  234,  77 
N.  W.  1026,  upholding  right  of  foreign  corporation,  without  permit  to  do  busi- 
ness in  state,  to  maintain  action  against  nonresident  on  contract  made  outside 
state;  Crofoot  v.  Thatcher,  19  Utah,  222,  75  Am.  St.  Rep.  725,  57  Pac.  171,  hold- 
ing demand  note  for  unpaid  stock  subscription,  made  in  Nebraska,  to  be  in- 
terpreted according  to  laws  of  that  state;  Hunter  W.  Finch  &  Co.  v.  Zenith 
Furnace  Co.  245  111.  591,  92  N.  E.  521,  holding  assumpsit  can  be  maintained 
against  foreign  corporation  not  complying  with  local  laws:  Voorhees  v.  Mason, 
245  111.  267,  91  N.  E.  1056,  holding  court  of  equity  has  jurisdiction  of  foreign 
corporation  in  action  by  stockholder  against  directors  living  in  the  state  for  an 
accounting  and  other  relief. 

Cited  in  note  (34  L.R.A.  738)  on  right  to  enforce  stockholder's  liability  out- 
side of  state  of  incorporation. 
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Proof  -of   records. 

Cited  in  Chicago  v.  English,  80  111.  App.  166,  holding  certificate  of  comptrol- 
ler not  competent  evidence  of  indebtedness  of  city;  Cleveland,  C.  C.  &  St.  L.  E. 
Co.  v.  Bender,  69  111.  App.  265,  holding  uncertified  copies  of  ordinances  admis- 
sible, where  witness  testifies  he  has  compared  them  with  originals  and  that  thc\ 
are  correct;  Cantwell  v.  Stockmen's  Bldg.  L.  &  Sav.  Union,  88  111.  App.  -24!'. 
holding  copy  of  resolution  of  corporation  directors  admissible  where  proved  by 
credible  witness;  Chicago,  B.  &  I.  R.  Co.  v.  Weber,  219  111.  382,  4  L.R.A.  CN.S. , 
277,  76  N.  E.  489,  holding  under  statute  copy  of  lease  of  railway  company  of  its- 
lines,  duly  certified  and  sealed,  original  evidence. 

Distinguished  in  Garlick  et  al.  v.  Mutual  Loan  &  Bldg.  Asso.  129  111.  App. 
407,  holding  books  of  account,  original  evidence,  where  person  making  entries 
therein  testified  they  were  books  of  original  entry. 
What    constitutes    "doing    business"    in    state. 

Cited  in  Earle  v.  Chesapeake  &  O.  R.  Co.  127  Fed.  241,  holding  through  shi]> 
ment  by  foreign  carrier  and  maintenance  of  agency  in  state  for  solicitation  oi 
through  freight  not  transaction  of  business  within  state  so  as  to  autliori/.c 
service  of  process;  Alpena  Portland  Cement  Co.  v.  Jenkins  &  R.  Co.  244  111.  360, 
91  N.  E.  480,  holding  that  term  "doing  business"  used  in  statutes  in  regard  to 
foreign  corporations  does  not  mean  bringing  of  actions  in  courts;  Bradbury  v. 
Wankegan  &  W.  Min.  &  Smelting  Co.  113  111.  App.  604,  holding  mining  corpora- 
tion not  "doing  business'*  in  state  within  meaning  of  statute  by  maintaining 
office  issuing  stock  certificates  and  holding  director's  meetings;  General  Confer- 
ence v.  Berkey,  156  Cal.  471,  105  Pac.  411,  holding  prosecuting  and  defendant 
suits  by  foreign  corporation  not  "doing  business"  within  meaning  of  statute : 
People  ex  rel.  Stead  v.  Chicago,  I.  &  L.  R.  Co.  223  111.  588,  79  N.  E.  144,  7  Ami. 
Cas.  1,  on  proposition  that  "doing  business"  used  in  statute  means  doing 
character  of  business  for  which  corporation  was  organized. 

27  L,  R.  A.  322,  PEABODY  v.  DEWEY,  153  111.  657,  39  N.  E.  977. 
Contracts   for  payment   in   coin. 

Cited  in  note   (29  L.  R,  A.  520)   on  special  contracts  and  obligations  to  make 
payment  in  gold  and  silver. 
Effect  of  contractor's  ignorance  of  contents  of  extraneous  papers. 

Cited  in  note  (70  L.R.A.  109)  on  effect  of  party's  ignorance  of  contents  of 
extraneous  papers  upon  attempt  to  incorporate  it  into  contract  by  reference. 

27  L.  R.  A.  324,  HOLBROOK  v.  FORD,  153  111.  633..  46  Am.  St.  Rep.  917,  3!> 

N.  E.  1091. 
Foreign   receivers  and  receiverships. 

Cited  in  Corn  Exch.  Bank  v.  Rockwell,  58  111.  App.  511,  and  Frowert  v.  Blank. 
205  Pa.  303,  54  Atl.  1000,  holding  claims  of  domestic  creditors  are  to  be  pre- 
ferred over  claims  of  foreign  receivers  of  insolvent  corporations :  Choctaw  Coal 
&  Min.  Co.  v.  Williams-Echols  Dry  Goods  Co.  75  Ark.  368,  87  S.  W.  632.  5  Ann. 
Cas.  569,  holding  foreign  receiver  cannot  defeat  attachment  or  garnishment  by 
resident  creditors  of  foreign  corporation;  Egan  v.  Xorth  American  Loan  Co. 
45  Or.  136,  76  Pac.  774,  on  proposition  that  when  jurisdiction  of  a  foreign  debt- 
or's property  is  once  acquired  by  court  it  will  not  abdicate  it  when  the  rights 
of  its  citizens  would  be  prejudiced. 

Cited  in  footnotes  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which -denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors;  Ward  v.  Connecticut  Pipe  Mfg.  Co.  42  L.  R.  A. 


203  L.  R.  A.  CASES  AS  AUTHORITIES.  [27  L.R.A.  352 

706,  which  requires  attachment  creditor  to  account  for  fair  value  of  goods  at 
time  of  attachment  before  sharing  in  benefit  of  receivership  in  other  state;  Lin- 
ville  v,  Hadden,  43  L.  R.  A.  222,  which  holds  nonresident  creditor  of  foreign 
corporation  in  hands  of  receiver  entitled  to  same  protection  as  resident  creditors 
against  receiver's  claim  to  property. 

Cited  in  notes   (71  Am.  St.  Rep.  366)   on  relation  of  receivers  to  pre-existing 
liens  and  remedies  for  their  enforcements;    (72  Am.  St.  Rep.  69)    as  to  when 
appointment  of  receiver  is  proper. 
Situs*   of   debt   or  property. 

Cited  in  Lancashire  Ins.  Co.  v.  Corbetts,  165  111.  596,  36  L.  R.  A.  642,  56 
Am.  St.  Rep.  275,  46  N.  E.  631,  holding  situs  of  debt  to  be  at  domicil  of  owner 
of  the  credit;  Upson  v.  Davis,  110  HI.  App.  378,  holding  bonds  belonging  to  non- 
resident not  property  situated  in  Illinois,  within  statute  relating  to  probate  of 
wills;  Davis  v.  Upson,  230  111.  334,  82  N.  E.  824,  holding  situs  of  intangible 
personal  property,  viz.,  bonds,  at  domicile  of  owner. 

Cited  in  note  (69  Am.  St.  Rep.  117)  on  situs  of  debts  for  purposes  of  garnish- 
ment and  of  property  in  transit  in  hands  of  carriers. 
liis  pendens. 

Cited  in  Courtney  v.  Henry,  114  111.  App.  638,  holding  in  equity  filing  of  bill 
does  not  constitute  lis  pendens  until  summons  or  subpoena  have  been  served; 
Monroe  v.  Milligen,  113  111.  App.  158,  holding  where  summons  had  not  been 
served  on  all  parties  in  action  by  present  defendant  against  plaintiff,  such  suit 
'was  not  lis  pendens  as  to  present  action. 
Jurisdiction  of  foreign  corporations. 

Cited  in  notes  (85  Am.  St.  Rep.  907;  94  Am.  St.  Rep.  538)  on  jurisdiction 
of  foreign  corporations;  (7  Eng.  Rul.  Cas.  690)  on  jurisdiction  to  wind  up  for- 
eign corporation. 

27  L,  R.  A.  330?  LANGHAMMER  v.  HUNTER,  80  Md.  518,  31  Atl.  300. 
Voting    residence. 

Cited  in  Turner  v.  Crosby,  85  Md.  181,  36  Atl.  760,  holding  voting  residence 
in  one  county  not  lost  by  absence  therefrom  for  business  for  considerable  periods 
of  time;  Black  v.  Pate,  136  Ala.  607,  34  So.  844,  holding  negroes,  not  shown 
to  have  resided  outside  of  state,  legal  voters  of  district  in  which  they  had  re- 
sided more  than  thirty  days  before  election;  State  v.  Savre,  129  Iowa,  128,  3 
L.R.A.(N.S.)  458,  113  Am.  St.  Rep.  452,  105  N.  W.  387,  holding  residence  of 
unmarried  man  for  purpose  of  voting  is  where  he  rooms  and  sleeps. 

Cited  in  footnote  to  Jones  v.  Skinner,  40  L.  R.  A.  752,  which  denies  purser's 
power  by  living  on  boat,  to  change  voting  residence  to  other  district  of  same 
city. 

27  L.  R.  A.  332,  FIRST  NAT.  BANK  v.  BUCKHANNON  BANK,  80  Md.  475, 

31   Atl.  302. 
Negligence  in  collection   of  checks  and   drafts. 

Cited  in  Gregg  v.  Beane,  69  Vt.  29,  37  Atl.  248,  holding  drawer  of  check  re- 
leased by  negligence  of  payee  in  forwarding  it  through  various  collecting  banks; 
Herider  v.  Phoenix  Loan  Asso.  82  Mo.  App.  434,  holding  bank  negligent  in  send- 
ing check  for  collection  in  indirect  course  to  bank;  Lewis  v.  Montgomery  Supply 
Co.  59  W.  Va.  90,  4  L.R.A.  (N.S.)  140,  52  S.  E.  1017,  on  proposition  that  agent 
must  promptly  forward  proceeds  of  collected  check  to  his  principal. 

Cited  in  footnote  to  Bank  of  Gilby  v.   Farnsworth,   38  L.  R.  A.   843,   which 


27  L.R.A.  332]  L.  R.  A.  CASES  AS  AUTHORITIES.  -  204 

holds  drawer  of  draft  lost  in  mails  during  transportation   from   payee  for   col- 
lection discharged  by  delay  in  discovering  loss. 

Cited  in  notes  (3  L.R.A.  (X.S.)  1170)  on  diligence  required  in  collecting 
check  taken  by  collecting  bank:  (47  Am.  St.  Rep.  414)  on  liability  of  drawer 
of  check. 

27  L.  R.  A.  335,  DECKER  v.  SCHULZE,  11  Wash.  47,  48  Am.  St.  Rep.  858,  39 

Pa.   261. 
Rescission   of   executed   sale   of   land. 

Cited  in  footnote  to  McGhee  v.  Bell,  59  L.  R.  A.  761,  which  sustains  equity 
jurisdiction  to  cancel  trust  deed  by  one  induced  by  fraud  to  take  deed  for  tract 
containing  only  three  fourths  of  quantity  represented. 

Distinguished  in  Shaw  v.  O'Neill,  45  Wash.  103,  88  Pac.  Ill,  holding  when 
deed  did  not  convey  land  purchased  and  purchaser  with  reasonable  diligence 
could  not  ascertain  mistake,  equity  will  rescind  sale. 

Criticized  in  Davis  v.  Lee,  52  Wash.  338,  132  Am.  St.  Rep:  973,  100  Pac.  752, 
holding  where  vendor  in  contract  to  sell  land  has  no  title  at  time  vendee  i8  en- 
titled to  land,  action  to  recover  purchase  price  will  lie. 
Rreacb  of  covenant  of  ownership. 

Cited  in  Wick  v.  Rea,  54  Wash.  429,  103  Pac.  462,  on  covenant  of  ownership 
in  fee  simple  is  one  in  praesenti  and  broken  if  at  all,  when  made. 

27  L.  R.  A.  340,  WOODWARD-HOLMES  CO.  v.  NUDD,  58  Minn.  236,  49  Am. 

St.  Rep.  503,  59  N.  W.  1010. 
Partnership    real    estate. 

Cited  in  Sternberg  v.  Larkin,  58  Kan.  206,  37  L.  R.  A.  197,  48  Pac.  861, 
holding  real  estate  used  for  partnership  purposes,  to  be  treated  as  personal  prop- 
erty upon  dissolution  of  partnership  by  death;  Coolidge  v.  Burke,  69  Ark.  243, 
62  S.  W.  583,  holding  deceased  partner's  interest  in  lands  taken  by  surviving 
partner  for  debts  goes  as  realty  to  heirs;  Bennett  v.  Bennett,  137  Ky.  21,  121 
S.  W.  495,  Ann.  Gas.  1912  A.  407,  holding  that  dower  only  attaches  to  so  much 
of  partner's  interest  in  land  as  may  not  be  required  to  pay  firm  debts;  Clark  v. 
Fleischmann,  81  Neb.  455,  116  N.  W.  290,  to  the  point  that  upon  death  of  part- 
ner only  interest  which  deceased  held  in  firm  property  is  to  be  sold  by  repre- 
sentative; Kennedy  v.  Dickey,  99  Md.  305,  57  Atl.  621,  holding  each  partner 
is  a  tenant  in  common  in  the  realty,  with  a  legal  title  corresponding  to  his  share 
in  the  partnership,  only  after  debts  are  all  paid  and  the  affairs  of  the  partner- 
ship have  been  ended. 

Cited  in  footnote  to  Darrow  v.  Calkins,  48  L.  R.  A.  299,  which  holds  intent  to 
change  grantor's  interest  from  land  to  surplus  shown  by  partner's  conveyance  of 
undivided  half  interest  in  lands  to  copartner  for  partnership  uses. 

Cited  in  notes  (27  L.  R.  A.  449)  as  to  when  real  estate  will  be  considered 
partnership  property;  (28  L.  R.  A.  86)  on  rights  of  partners  inter  se  in  partner- 
ship real  estate;  (28  L.  R.  A.  129)  on  position  of  surviving  partners  in  partner- 
ship real  estate;  (28  L.  R.  A.  173)  on  rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership  real  estate;  (37  L.R.A. (X.S.) 
891,  900,  901)  as  to  when  real  estate  considered  partnership  property. 

27  L.  R.  A.  356,  Re  WEBB,  89  Wis.  354.  46  Am.  St.  Rep.  846.  62  X.  W.  177. 
Criminal    sentences;    snspension. 

Cited  in  Miller  v.  Evans,  115  Iowa,  103,  56  L.  R.  A.  102,  footnote  p.  101.  91 
Am.  St.  Rep.  143,  88  N.  W.  198,  denying  defendant's  right  to  relief  for  failure 
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to  execute  mittimus  until  lapse  of  time  of  imprisonment,  under  judgment  sen- 
tencing to  imprisonment  on  failure  to  pay  fine;  Neal  v.  State,  104  Ga.  512,  42 
L.  R.  A.  192,  footnote  p.  190,  69  Am.  St.  Rep.  175,  30  S.  E.  858,  holding  void, 
attempt  to  suspend  execution  of  sentence  after  pronouncing  it;  Spencer  v.  State, 
125  Tenn.  73,  38  L.R.A.(N.S.)  683,  140  S.  W.  597,  holding  that  court  has  no 
power  to  suspend  execution  of  sentence  imposed  as  reformatory  measure;  State 
v.  Abbott,  87  S.  C.  468,  33  L.R.A.(N.S.)  117,  70  S.  E.  6,  Ann.  Cas.  1912  B, 
1189,  holding  that  trial  court  has  not  power  to  suspend  sentence  of  imprison- 
ment during  good  behavior  of  convict;  Ex  parte  Clendenning,  '22  Okla.  115,  1 
Okla.  Crim.  Rep.  223,  19  L,R.A.(N.S.)  1048,  97  Pac.  650,  denying  power  of 
trial  court  to  commit  prisoner  after  conditional  discharge  from  custody  where 
time  involved  in  sentence  and  term  of  court  have  elapsed;  Tanner  v.  Wiggins, 
54  Fla.  212,  45  So.  459,  14  Ann.  Cas.  718,  denying  right  of  trial  court  to  suspend 
execution  of  a  sentence  already  lawfully  imposed  as  matter  of  leniency  to 
prisoner;  Tuttle  v.  Lang,  100  Me.  127,  60  Atl.  892,  holding  court  cannot  issue 
mittimus  for  commitment  after  permitting  convict  to  go  at  large  without  day; 
Smith  v.  District  Ct.  132  Iowa,  605,  109  N.  W.  1085,  11  Ann.  Cas.  296,  on  when 
term  of  imprisonment  begins  to  'run  where  sentence  is  unlawfully  suspended. 

Cited  in  footnotes  to  State  v.  Crook,  29  L,  R.  A.  260,  which  holds  power 
of  court  after  suspension  of  sentence  not  lost  by  committing  for  refusal  to  pay 
costs  as  ordered;  Weber  v.  State,  41  L.  R.  A.  472,  which  sustains  power  of  court 
to  suspend  sentence  and  set  aside  suspension  at  any  time  during  term;  People  ex 
rel.  Boenert  v.  Barrett,  63  L.  R.  A.  82,  which  denies  court's  power  indefinitely  to 
suspend  sentence  after  conviction;  Miller  v.  State,  40  L.  R.  A.  109,  which  up- 
holds statute  for  indeterminate  sentence  of  criminals. 

Cited  in  notes  (16  L.R.A.  (N.S.)  305)  as  to  whether  time  prisoner  is  out  on 
parole  or  conditional  pardon  should  be  deducted  from  term;  (19  L.R.A. (N.S.) 
1042)  on  power  to  commit  after  expiration  of  sentence;  (33  L.R.A.  (N.S.)  120) 
on  power  of  court  to  suspend  or  stay  execution  of  sentence. 

Distinguished  in  State  ex  rel.  Gary  v.  Langum,  112  Minn.  124,  127  N.  W. 
465,  holding  that  trial  courts  have  inherent  power  to  stay  proceedings  in  crim- 
inal case  for  purpose  of  appeal  or  to  take  other  proceedings  for  protection  of 
prisoner's  rights. 

27  L.  R.  A.  357,  BALLIN  v.  MERCHANTS'  EXCH.  BANK,  89  Wis.  278,  46  Am. 
St.  Rep.  834,  61  N.  W.  1118. 

Appeal  from  order  settling  receiver's  accounts  in  Speiser  v.  Merchants'  Exeh. 
Bank,  110  Wis.  510,  86  N.  W.  243. 
Insolvency  and  "trust    fund"   doctrine. 

Cited  in  Ford  v.  pill,  92  Wis.  193,  53  Am.  St.  Rep.  902,  66  N,  W.  115,  holding 
corporate  property  not  converted  into  trust  fund  by  mere  fact  of  insolvency; 
Oilman  v.  Gross,  97  Wis.  228,  72  N.  W.  885,  upholding  power  of  going  corpora- 
tion to  secure  debt  by  delivery  of  its  stock  as  collateral  security;  Barth  v.  Koet- 
ting,  99  Wis.  247,  75  N.  W.  395,  holding  assets  of  insolvent  going  bank  not 
trust  fund  for  creditors;  Slack  v.  Northwestern  Nat.  Bank,  103  Wis.  63,  74  Am. 
St.  Rep.  841,  79  N.  W.  51,  upholding  right  of  creditors  to  proceed  against  insol- 
vent corporation  by  ordinary  process  of  law;  Goetz  v.  Knie,  103  Wis.  369,  79 
N.  W.  401,  upholding  power  of  corporation  to  make  voluntary  assignment  for 
benefit  of  creditors;  Cass  v.  Sutherland,  98  Wis.  553,  74  N.  W.  337,  upholding 
judgment  of  court  directing  sale  on  execution  of  land  in  hands  of  receiver; 
Boyd  v.  Mutual  Fire  Asso.  116  Wis.  173,  61  L.  R.  A.  926,  96  Am.  St.  Rep.  948, 
90  N.  W.  1086,  holding  on  rehearing  that  corporation  officers  and  directors  not 
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trustees  of  express  trust  so  as  to  prevent  them  from  taking-  benefit  of  statute 
of  limitations,  where  liable  for  misfeasance  or  malfeasance  in.  office. 
—  Preferences   to   officers   or   directors. 

Cited  in  Hinz  v.  Van  Dusen,  95  Wis.  508,  70  N.  W.  657,  hoMing  knowledge  of 
insolvency  and  impending  suspension  necessary  to  be  shown  to  impeach  pref- 
erence of  directors;  South  Bend  Chilled  Plow  Co.  v.  George  C.  Cribl>  Co.  97  Wis. 
236,  72  N.  W.  749,  upholding  power  of  going  corporation  to  prefer  directors 
as  creditors;  Rowe  v.  Leuthold,  101  Wis.  246,  77  N.  W.  153,  denying  power  of 
insolvent  corporation  to  prefer  officers  and  directors  over  general  creditors; 
Corey  v.  Wadsworth,  118  Ala.  534,  44  L.  R.  A.  782,  25  So.  503  (dissenting  opin- 
ion), majority  upholding  power  of  corporation  to  prefer  director*  over  other 
creditors. 

Cited  in  footnotes  to  Illinois  Steel  Co.  v.  O'Donnell,  31  L.  R.  A.  265>  which 
holds  valid,  securities  given  to  directors  by  insolvent  going  concern,  for  money 
loaned  at  the  time;  Adams  &  Westlake  Co.  v.  Deyette,  31  L.  R.  A  497,  which 
denies  right  to  prefer  debt  for  money  borrowed  by  corporation,  to  purehase  its 
own  stock. 
Pleading. 

Cited  in  Kollock  v.  Scribner,  98  Wis.  118,  73  N.  W.  776,  holding:  facts  en- 
titling defendant  to  relief  against  codefendant  should  be  set  up  iiii  answer. 

27  L.  R.  A.  362,  SEAMANS  v.  KNAPP,  S.  &  CO.  CO.  89  Wis.  171,.  61  N.  W.  757. 
Contracts   of  insurance. 

Cited  in  Commonwealth  Mut.  F.  Ins.  Co.  v.  William  Knabe  &  C«v  Mfg.  Co. 
171  Mass.  270,  50  N.  E.  516,  holding  policy  issued  on  property  in  Maryland 
through  insurance  brokers,  applying  at  request  of  insured  to  Massachusetts  in- 
surer, Massachusetts  contract;  St.  Clara  Female  Academy  v.  Northwestern  Nati 
Ins.  Co.  101  Wis.  466,  77  N.  W.  893,  holding  ordinary  insurance  contract  to  be 
mere  contract  of  indemnity;  Swing  v.  Taylor  &  Crate,  68  W.  Vav  626,  70  S.  E;. 
373,  holding  that  foreign  insurance  company  does  not  violate  laws-  of  this  state 
forbidding  it  to  do  business  here  without  permission,  by  issuing  policy  on  prop- 
erty here  upon  application  made  to  it  at  home  office. 

Cited  in  footnotes  to  Seamans  v.  Temple  Co.  28  L.  R.  A»  43%  which  holds, 
that  insurance  contract  through  mails  by  corporation  not  authorized  to  do  busi- 
ness does  not  support  action  against  insured  for  assessment;  Union  Cent.  L,. 
Ins.  Co.  v.  Pollard,  36  L.  R.  A.  271,  which  holds  that  express  provision  in  in- 
surance contract  that  it  shall  be  construed  to  have  been  made  in  certain  state> 
makes  it  subject  to  laws  of  that  state. 

Cited  in  note  (63  L.  R.  A.  835,  852)  on  conflict  of  laws  as  to  contracts  of  in- 
surance. 

Distinguished  in  Rose  v.  Kimberby  &  C.  Co.  89  Wis.  549,  27  L.  R.  A.  557,  46 
Am.  St.  Rep.  855.  62  N.  W.  526,  holding  contract  for  insurance  ma  tie  outside 
on  property  within  state,  violation  of  statute  forbidding  company  to  take  risks 
directly  or  indirectly  in  state;  Swing  v.  Cameron,  145  Mich.  178.  9  L.R.A. 
(N.S.)  421,  108  N.  W.  506,  9  Ann.  Cas.  332,  denying  right  of  foreign  fire  insur- 
ance company  not  complying  with  local  statute  to  sue  on  contract  of  insurance 
issued  on  local  property  where  application  for  insurance  made  in  other  state; 
Presbyterian  Ministers'  Fund  v.  Thomas,  126  Wis.  285,  110  Am.  St.  Rep.  919, 
105  N.  W.  801,  denying  recovery  on  note  for  insurance  premium  to  a  foreign  fire 
insurance  company  not  complying  with  local  statute,  property  being  located  in, 
state. 
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Residence    of    corporation. 

Cited  in  Combes  v.  Keyes,  89  Wis.  308,  27  L.  R.  A.  373,  46  Am.  St.  Rep.  839,  62 
N.  W.  89,  holding  that  corporation  must  dwell  in  state  of  its  creation. 
Broker   as   agent   of   insurer. 

Cited  in  Morris  McGraw  Wooden  Ware  Co.  v.  German  F.  Ins.  Co.  126  La.  38> 
38  L.R.A.  (N.S.)  624,  52  So.  183,  20  Ann.  Cas.  1229,  holding  that  fact  that 
agent  of  insurance  company  has  agreement  with  agent  of  another  company  to 
share  commissions  does  not  constitute  such  agent,  agent  of  both  companies; 
Friedman  v.  Consolidated  F.  &  M.  Ins.  Co.  104  Minn.  80,  124  Am.  St.  Rep.  608, 
116  N.  W.  221,  holding  broker  commissioned  to  effect  new  insurance  was  agent 
of  insured  in  so  doing  and  error  in  describing  property  was  ascribable  to  in- 
sured. 

Cited  in  footnote  to  United  Firemen's  Ins.  Co.  v.  Thomas,  47  L.  R.  A-  450; 
which  holds  insurance  broker  authorized  to  procure  certain  amount  of  insurance 
in  companies  to  be  chosen  by  him  not  insurer's  agent. 

Cited  in  note  (38  L.R.A.  (N.S.)  640)  on  insurance  broker  as  agent  for  the 
insured.  > 

Conflict  of  laws. 

Cited  in  Bain  v.  Northern  P.  R.  Co.  120  Wis.  418,  98  N.  W.  241,  on  lex  loci 
contractus  not  governing  validity  of  contract  when  against  public  policy  of 
lex  fori. 

Cited  in  note   (55  Am.  St.  Rep.  52)   on  place  of  contract. 

Distinguished  in  Brown  v.  Gates,  120  Wis.  354,  98  N.  W.  205,  1  Ann.  Cas. 
85,  holding  lex  loci  solutionis  governs  validity,  nature  and  interpretation,  in  ab- 
sence of  evidence  showing  intention  to  be  governed  by  lex  loci  contractus. 

27  L.  R.  A.  365,  BLOCK  v.  MILWAUKEE  STREET  R.  CO.  89  Wis.  371,  46  Am. 

St.  Rep.  849,  61  N.  W.  1101. 
Expert   testimony. 

Cited  in  Viellesse  v.  Green  Bay,  110  Wis.  163,  85  N.  W.  665,  holding  admis- 
sion of  expert  testimony  as  to  probability  of  plaintiff's  injuries  being  caused  by 
stepping  into  hole  not  reversible  error;  Louisville  &  N.  R.  Co.  v.  Banks,  132  Ala. 
488,  31  So.  573,  holding  answer  to  hypothetical  question  based  upon  relevant 
facts  established  by  evidence,  properly  admitted;  South  Omaha  v.  Sutliffe,  72 
Neb.  754,  101  N.  W.  997,  on  admissibility  of  positive  statements  of  fact  made 
by  expert  witnesses;  United  R.  &  Electric  Co.  v.  Corbin,  109  Md.  456,  72  Atl. 
606,  allowing  physician  who  had  had  two  electric  shocks  to  testify  as  to  whether 
injuries  to  a  patient  had  been  produced  by  an  electric  shock;  Lyon  v.  Grand 
Rapids,  121  Wis.  618,  99  N.  W.  311,  on  competency  of  expert  testimony  to  show 
whether  injury  is  sufficient  to  produce  effects  claimed  to  have  been  caused 
thereby. 
As  to  probable  duration  or  consequences  of  injury. 

Cited  in  Viellesse  v.  Green  Bay,  110  Wis.  163,  85  N.  W.  665,  upholding  admis- 
sion of  expert  testimony  as  to  probability  of  permanency  of  plaintiff's  injury: 
Nichols  v.  Brabazon,  94  Wis.  551,  69  N.  W.  342,  upholding  admission  of  physi- 
cian's testimony  as  to  probability  of  plaintiff's  recovery  from  injury;  Collins 
v.  Janesville,  99  Wis.  465,  75  N.  W.  88,  holding  testimony  that  plaintiff  was 
"quite  likely"  to  be  bothered  by  injury  for  several  years,  and  "might  be"  always, 
improper;  Western  U.  Teleg.  Co.  v.  Church,  3  Neb.  (Unof.)  29,  57  L.R.A.  908, 
90  N.  W.  878,  holding  physician's  testimony  as  to  probable  duration  of  confine- 
ment had  he  reached  mother  at  certain  time,  admissible;  Pittsburgh.  Ft.  W.  & 
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C.  R.  Co.  v.  Moore,  110  111.  App.  310,  holding  evidence  as  to  probability  of 
injury  producing  epilepsy  incompetent  upon  question  of  damages;  Cordiner  v. 
Los  Angeles  Traction  Co.  5  Cal.  App.  405,  91  Pac.  436,  holding  physician's 
testimony  as  to  probable  complications  that  might  set  in  as  result  of  injury, 
admissible;  Hallum  v.  Omro,  122  Wis.  342,  99  N.  W.  1051,  holding  physician 
could  testify  as  to  whether  the  injuries  "were  liable  to  be  permanent;"  Eckels 
v.  Jasinski,  131  111.  App.  455,  on  whether  "reasonable  probability"  of  results 
of  an  injury  may  be  testified  to  by  expert;  Federal  Betterment  Co.  v.  Reeves, 
73  Kan.  169,  4  L.R.A.(N.S.)  466,  84  Pac.  560  (dissenting  opinion),  on  com- 
petency of  testimony  of  physician  as  to  conclusion  from  character  of  injury. 
Proximate  cause  of  injury. 

Cited  in  Davis  v.  Chicago,  M.  &  St.  P.  R.  Co.  93  Wis.  483,  33  L.  R.  A.  658, 
57  Am.  St.  Rep.  935,  67  N.  W.  16,  holding  special  verdict  that  ties  were  not 
in  good  condition  insufficient  to  show  such  condition  to  be  proximate  cause  of 
injury  caused  by  derailment  of  train;  Schiffler  v.  Chicago  &  N.  R.  Co.  96  Wis. 
147,  65  Am.  St.  Rep.  35,  71  N.  W.  97,  holding  failure  to  stop  train  not  proxi- 
mate cause  of  injuries  received  by  jumping  therefrom;  Andrews  v.  Chicago.  .\!. 
&  St.  P.  R.  Co.  96  Wis.  356,  71  N.  W.  372,  holding  negligence  not  proxiimiir 
cause  of  injury,  unless  such  injury  could  have  been  reasonably  expected  to  re- 
sult from  the  negligence;  Deisenrieter  v.  Kraus-Merkel  Malting  Co.  97  Wis.  286. 
72  N.  W.  735,  holding  instruction  that  proximate  cause  is  the  direct  and  effi- 
cient cause  producing  the  result,  erroneous;  O'Connor  v:  Chicago  &  X.  W.  R. 
Co.  92  Wis.  615,  66  N.  W.  795,  holding  complaint  not  amendable  to  include 
injury  from  fire  a  mile  distant  from  that  specified  in  original  complaint,  unless 
defendant's  negligence  proximate  cause  of  resulting  injury;  Huber  v.  La  Crosse 
City  R.  Co.  92  Wis.  646,  31  L.  R.  A.  587,  53  Am.  St.  Rep.  940,  66  N.  W.  708, 
holding  negligent  charging,  of  span  wire  attached  to  iron  pole  not  proximate 
cause  of  injury  to  lineman  climbing  wooden  pole  near  by  and  coming  in  contact 
with  wire  and  iron  pole;  New  Orleans  &  N.  E.  R.  Co.  v.  McEwen,  49  La.  Ann. 
1197,  38  L.  R.  A.  140,  22  So.  675,  holding  floating  logs  driven  in  storm  against 
revetment  not  proximate  cause  of  injury  thereto;  Missouri  P.  R.  Co.  v.  Colum- 
bia, 65  Kan.  399,  58  L.  R.  A.  403,  footnote  p.  399,  69  Pac.  338,  holding  placing 
on  platform,  of  heavy  doors  which  were  blown  on  tra«k  by  severe  gale  not  proxi- 
mate cause  of  resulting  derailment  of  engine;  Saxton  v.  Missouri  P.  R.  Co.  98 
Mo.  App.  501,  72  S.  W.  717,  holding  failure  to  hold  train  at  station  not  proxi- 
mate cause  of  injury  resulting  from  passenger's  attempt  to  step  off  while  it 
was  in  motion;  Bryant  v.  Beebe  &  R.  Furniture  Co.  78  Xeb.  159,  110  N.  W.  690, 
on  necessity  of  showing  that  injury  was  natural  consequence  of  an  act  or  omis- 
sion of  defendant. 

Question   of  negligence  for  jury. 

Cited  in  Mahan  v.  Newton  &  B.  Street  R.  Co.  189  Mass.  5,  75  N.  E.  59; 
Mize  v.  Rocky  Mountain  Bell  Teleph.  Co.  38  Mont.  538,  129  Am.  St.  Rep.  659, 
100  Pac.  971,  16  Ann.  Cas.  1189;  Heidt  v.  Southern  Teleph.  &  Teleg.  Co.  122 
Ga.  479,  50  S.  E.  361, — holding  question  whether  it  was  negligence  not  to  main- 
tain guard  between  electric  and  telephone  wires,  for  the  jury. 
Damages  for  permanent  injury. 

Cited  in  McBride  v.  St.  Paul  City  R.  Co.  72  Minn.  293,  75  N.  W.  231 ;  Boelter 
v.  Ross  Lumber  Co.  103  Wis.  330,  79  N.  W.  243;  Chicago  &  X.  W.  R.  Co.  v. 
DeClow,  61  C.  C.  A.  35,  124  Fed.  143, — holding  that  continued  or  permanent 
disability  must  be  reasonably  certain  to  result  from  injury  to  authorize  assess- 
ment of  damages  therefor;  Raymond  v.  Keseberg.  91  Wis.  195,  64  X.  W.  861, 
holding  erroneous,  instruction  that  plaintiff  entitled  to  recover  for  suffering  he 
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"may  have  to  endure;"  Smith  v.  Milwaukee  Builders'  &  T.  Exchange,  91  Wis. 
368,  30  L.  R.  A.  507,  51  Am.  St.  Rep.  912,  64  N.  W.  1041,  holding  erroneous, 
instruction  that  plaintiff  is  entitled  to  recover  for  suffering  she  may  be  "likely 
to,"  or  there  is  "reasonable  probability"  she  will,  endure;  Groundwater  v.  Wash- 
ington, 92  Wis.  61,  65  N.  W.  871,  holding  instruction  that  for  permanent  in- 
juries plaintiff  could  recover  what  it  was  reasonably  to  be  expected  he  could 
earn,  erroneous;  Bailey  v.  Centerville,  108  Iowa,  27,  78  N.  W.  831,  holding  in- 
struction that  jury  ascertain  whether  injury  would  "probably"  continue  not  er- 
roneous when  charge  otherwise  covered  ground  as  to  reasonable  certainty  of 
permanent  injury;  Illinois  C.  R.  Co.  v.  Davidson,  22  C.  C.  A.  313,  46  U.  S.  App. 
300,  76  Fed.  524,  holding  use  of  words  "may"  or  "likely  to,"  in  regard  to  future 
suffering,  when  jury  not  misled  as  to  reasonable  certainty  of  permanent  injury, 
not  reversible  error;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Lindeman,  75  C.  C.  A.  18, 
143  Fed.  950,  holding  compensation  for  future  damages  from  injury  limited 
to  those  which  are  reasonably  certain  to  result  from  it;  Howard  v.  Beldenville 
Lumber  Co.  129  Wis.  117,  308  N.  W.  48,  holding  instruction  to  assess  "all  such 
sums  as  you  are  satisfied  from  evidence  will  recompense  injured  party  from 
all  future  suffering  both  mental  and  physical,"  erroneous. 
Care  required  in  use  of  electricity. 

Cited  in  Denver  Consol.  Electric  Co.  v.  Simpson,  21  Colo.  377,  31  L.  R.  A.  570, 
41  Pac.  499,  holding  instruction  that  electric  company  was  bound  to  use  high- 
est care  and  diligence  to  prevent  accidents  not  prejudicial  error;  City  Electric 
Street  R.  Co.  v.  Conery,  61  Ark.  386,  54  Am.  St.  Rep.  262,  33  S.  W.  426,  holding 
street  railway  company  bound  to  use  reasonable  care  to  prevent  injury  by  es- 
cape of  electricity  from  its  wires;  Memphis  Street  R.  Co.  v.  Kartright,  110  Tenn. 
284,  100  Am.  St.  Rep.  807,  75  S.  W.  719,  holding  instruction  that  electric  com- 
pany should  use  highest  degree  of  care  in  maintaining  electric  wires,  not  preju- 
dicial; Daltry  v.  Media  Electric  Light,  Heat  &  P.  Co.  208  Pa.  411,  9  Del.  Co. 
Rep.  222,  57  Atl.  833,  holding  electric  company  liable  for  negligence  in  per- 
mitting its  wires  to  come  in  contact  with  telephone  wires,  causing  injury;  Hin- 
man  v.  Winnipeg  Electric  Street  R.  Co.  16  Manitoba  L.  Rep.  27  (dissenting  opin- 
ion), on  care  required  in  use  of  electricity;  Miller  v.  Kenosha  Electric  R.  Co.  135 
Wis.  72,  115  N.  W.  355,  on  question  of  whether  it  was  negligence  for  electric 
company  not  to  remove  charged  wire  from  street  being  for  jury. 

Cited  in  notes    (31  L.R.A.  584)    on  liability  for  injuries  by  electric  wires  in 
highways;    (100  Am.  St.  Rep.  531,  533)  on  duties  and  liabilities  of  electric  corpo- 
rations;   (1   Brit.   Rul.   Cas.   803)    on  duty   to  protect  traveler  from  electricity 
from  wires  on  highway. 
Ailiii  issiltllit  y   of  collateral   facts. 

Cited  in  note    (11   Eng.  Rul.  Cas.  240)    on  admissibility  of  fact  collateral  to 
issue. 
Itefnsal   of   instructions  as   error. 

Cited  in  note  (24  L.R.A.  (N.S.)  7)  on  refusal  to  submit  special  questions  to 
jury  as  error. 

27  L.  R.  A.  369,  COMBES  v.  MILWAUKEE  &  M.  R.  Co.  89  Wis.  297,  46  Am. 

St.  Rep.  839,  62  N.  W.  89. 
Dissolution    or    liquidation    of    corporations. 

Cited  in  Atty.  Gen.  v.  Superior  &  Ct.  C.  R,  Co.  93  Wis.  610,  67  N. 'W.  1138, 

holding  that  suspension  of  its  lawful  and  ordinary  business  for  one  year  does 

not  itself  dissolve  corporation;  Stolze  v.  Manitowoc  Terminal  Co.   100  Wis.  212, 

7o   X.   W.   987,  holding  that   insolvency   and   receivership   do   not   of   themselves 

L.R.A.  Au.  Vol.  IV.— 14. 
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operate  as  dissolution  of  corporation;  Fitts  v.  National  Life  Asso.  130  Ala.  415, 
30  So.  374,  holding  that  corporation  legally  dissolved  cannot  be  sued;  Frank- 
fort v.  Deposit  Bank,  120  Fed.  167,  holding  bill  of  review  to  set  aside  decree 
in  favor  of  corporation  not  maintainable  after  dissolution  of  corporation;  Cross- 
man  v.  Vivienda  Water  Co.  150  Cal.  582,  89  Pac.  335,  holding  stockholders  of 
dissolved  corporation  can  collaterally  impeach  judgment  rendered  against  it 
after  dissolution. 

Cited  in  footnotes  to  Marion  Phosphate  Co.  v.  Perry,  33  L.  R.  A.  252,  \vliicli 
holds  judgment  against  corporation  after  dissolution  invalid;  Schayne  v.  Kven- 
ing  Post  Pub.  Co.  55  L.  R.  A/ 777,  which  holds  libel  suit  against  dissolved  cor 
poration  properly  revived  against  trustees. 

Cited  in  note  (69  L.R.A.  129,  138)  on  recovering  for  services  and  expenses 
under  running  contract^  with  corporation  ended  by  its  insolvency  and  dissolu- 
tion. 

Distinguished   in   Pritchard  v.   Barnes   101   Wis.   90,   76   N.  W.   1106,   holding 
national   bank,    after   voluntary   liquidation,    still    capable    of    suing    and    beiiii; 
sued. 
Transfer   or  surrender   of   corporate   rights   or   franchises. 

Cited  in  State  ex  rel.  Rose  v.  Superior  Court,  105  Wis.  672,  48  L.  R.  A.  827 
81  N.  W.  1046,  holding  that  corporate  rights  and  franchises  can  only  be  soM. 
assigned,  and  transferred  when  and  as  authorized  by  statute. 

Distinguished  in  Wright  v.  Milwaukee  Electric  R.  &  Light  Co.   95   Wis.   38. 
36  L.  R.  A.  50,  60  Am.  St.  Rep.  74,  69  N.  W.  791,  holding  street  railway  fran- 
chise not  presumed  surrendered  by  nonuser  on  two  blocks   for   four  years   iui'1 
eight  months. 
Jurisdiction   of   foreign   corporations. 

Cited  in  notes  (85  Am.  St.  Rep.  907;  94  Am.  St.  Rep.  538)  on  jurisdiction  of 
foreign  corporations. 

27  L.  R.  A.  374,  SWEETSER  v.  MATSON,   153  111.  568,  46  Am.  St.  Rep.   nil. 

30  N.  E.  1086. 
Loss  of  lien  of  execution. 

Cited  in  Western  Union  Cold  Storage  Co.  v.  Rose,  60  111.  App.  456,  holding 
lien  of  execution  lost  as  to  junior  liens,  where  creditor  relieves  officer  of  duty 
of  making  levy;  McHale  v.  Westover,  101  111.  App.  278,  holding  preference  given 
to  lien  of  subsequent  chattel  mortgage  by  creditor's  consent  to  postponement 
of  execution  sale. 

Cited  in  note  (97  Am.  St.  Rep.  661)  on  adjournment  of  execution  and  judicial 
sales. 
Judgment    on    stipulated    facts. 

Cited  in  People  use  of  Sterling  v.  Huffman,  182  111.  410,  55  N.  E.  981,  holding 
finding  and  judgment  of  appellate  court  on  stipulated  facts  not  binding  on  su- 
preme court. 

27  L.  R.  A.  383,  HOMESTEAD  STREET  R.  CO.  v.  PITTSBURG  &  H.  ELEC' 

TRIG   STREET  R.   CO.   166  Pa.   162,   30  Atl.   950,   955. 
Railway    franchises    and    rights    thereunder. 

Followed  without  special  discussion  in  Long  v.  Homestead  Street  R.  Co.  166 
Pa.  176.  30  Atl.  955. 

Cited  in  Philadelphia  &  M.  R.  Co.'s  Petition,  187  Pa.  129,  42  W.  N.  C.  422. 
40  Atl.  967,  holding  new  company  without  right  to  construct  railway  on  road- 
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bed  covered  by  franchise  of  turnpike  company;  Coatesville  &  D.  Street  R.  Co. 
v.  Uwchlan  Street  R.  Co.  18  Pa.  Super.  Ct.  525,  holding  railway,  in  failing  to 
get  consent  of  municipality  to  use  of  streets,  powerless  to  enjoin  another  rail- 
way, chartered  later,  from  building  in  same  streets;  West  Chester  R.  Co.  v. 
Rock  Glen  Street  R.  Co.  4  Dauphin  Co.  Rep.  207,  25  Pa.  Co.  Ct.  560,  refusing 
charter  to  proposed  corporation  desiring  to  lay  track  in  streets  included  in 
filed  extensions  of  routes  of  existing  corporation;  Babcock  v.  Scranton  Traction 
Co.  1  Lack.  Legal  News,  228,  holding  that  under  act  of  1889  but  one  railway 
franchise  can  be  granted  for  any  street;  Com.  ex  rel.  Elkin  v.  Sycamore  Street 
R.  Co.  30  Pittsb.  L.  J.  N.  S.  337,  3  Dauphin  Co.  Rep.  104,  denying  right  of  trac- 
tion company  under  act  of  1889  to  exclusive  use  of  bridge  over  river;  Africa 
v.  Knoxville,  70  Fed.  733,  denying  right  of  municipality  to  revoke  franchise  of 
railway  company  after  giving  consent  to  use  of  streets;  Com.  ex  rel.  Elkin  v. 
Uwchlan  Street  R.  Co.  203  Pa.  613,  53  Atl.  513,  Affirming  8  Northampton  Co. 
Rep.  233,  denying  right  of  company  to  franchise  for  streets  included  in  resolu- 
tion of  extension  previously  filed  by  another  company;  Coatesville  &  D.  Street 
R.  Co.  v.  West  Chester  R.  Co.  206  Pa.  45,  55  Atl.  844,  denying  right  of  old 
company  to  extend  lines  over  streets  included  in  charter  of  new  company  dur- 
ing two-year  period  allowed  for  construction;  VanVoorhis  v.  Pittsburg  &  C. 
Street  R.  Co.  34  Pittsb.  L.  J.  N.  S.  153,  holding  that  municipality  cannot  grant 
franchise  to  railroad  company  to  lay  tracks  in  streets  not  included  in  com- 
pany's charter;  Butler  Railway  Cos.  28  Pa.  Co.  Ct.  136.  holding  that  extension 
of  route  of  railroad  company  pending  decision  of  governor  upon  previous  char- 
ter application  for  franchise  covering  same  route  will  defeat  right  to  charter; 
Allen  v.  Clausen,  114  Wis.  253,  90  N.  W.  181,  holding  authorization  of  munici- 
pality to  grant  railway  franchises  only  to  corporations  excludes  power  to  con- 
fer one  in  individuals;  Easton  &  B.  Street  R.  Co.  v.  Blue  Ridge  Traction  Co. 
9  North.  Co.  Rep.  11,  holding  that  street  railway  incorporated  under  act  of 
Juno  7, •  1901,  has  exclusive  right  to  occupy  highway,  described  en  route: 
Altoona  Belt  Line  Street  R.  Co.  v.  City  Pass.  R.  Co.  209  Pa.  281,  58  Atl.  477. 
holding  new  company  without  right  to  construct  street  railway  on  streets  oc- 
cupied by  other  company:  Blair  v.  Chicago,  201  U.  S.  501,  50  L.  ed.  843,  26  Sup. 
ft.  Rep.  427  (dissenting  opinion),  on  control  city  has  over  its  streets  in  deal- 
ing with  street  railway  companies;  Nanticoke  Suburban  Street  R.  Co.  v.  People's 
Street  R.  Co.  212  Pa.  399,  61  Atl.  997,  on  reason  for  statute  providing  that  con- 
sent be  not  given  to  second  company  to  use  same  streets  as  first  for  two  years 
if  not  occupied  by  first  company;  Myersdale  &  S.  Street  R.  Co.  v.  Pennsylvania 
&  M.  Street  R.  Co.  219  Pa,  563,  69  Atl.  92.  on  jurisdiction  of  equity  to  determine 
rights  of  rival  car  companies  under  statute;  Reading  &  T.  Electric  R.  Co.  v. 
Reading  &  S.  W.  Street  R.  Co.  11  Pa.  Dist.  R.  31,  holding  a  street  railway 
company  which  has  been  refused  the  right  to  build  over  certain  streets  cannot 
contest  the  right  of  a  rival  company  to  do  so  where  they  have  been  granted 
permission. 

Cited  in  footnote  to  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  35  L.  R.  A. 
859,  which  holds  power  to  grant  exclusive  privilege  for  street  railways  not  con- 
ferred on  city  by  statute. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Greensburg  &  N.  Electric  Street  R. 
Co.   176  Pa.  576,  36  L.  R.  A.  846,  upholding  right  of  passenger  railway,  under 
statute,  to  build  through   streets   of  boroughs  and  townships   and  over   private 
property. 
Who   may   question  ultra   vires  not*. 

Cited  in  Seattle  Gas  &  Electric  Co.  v.  Citizens'  Light  &  P.  Co.  123  Fed.  596, 
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upholding  right  of  private  individual  to  invoke  want  of  charter  power  against 
acts  of  corporation  which  would  do  him  irreparable  injury. 
Estoppel  to  deny  constitutionality  of  act. 

Cited  in  Philadelphia,  M.  &  S.  Street  R.  Co.'s  Petition,  203  Pa.  368,  53  Atl. 
191,  holding  that  street  railroad  company  may  assail  constitutionality  of  sec- 
tion of  act  under  which  it  was  incorporated. 

27  L.  R.  A.  388,  COM.  v.  HARMEL,  166  Pa.  89,  5  Inters.  Com.  Rep.  89,  30  Atl. 
1036. 

Police   power   with   reference    to   commerce. 

Cited  in  Mallie  v.  Yeadon,  10  Del.  Co.  Rep.  533,  holding  that  ordinance 
imposing  fee  of  one  dollar  for  permit  to  bury  body  is  not  revenue  measure  and 
is  void. 

Cited  in  footnote  to  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468,  which  sus- 
tains validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood. 
Regulation  of  hawking,  peddling:,  and  other  occnpations. 

Cited  in  Com.  v.  Percival,  11  Pa.  Super.  Ct.  613,  and  Com.  v.  Dunham,  191 
Pa.  75,  44  W.  N.  C.  102,  43  Atl.  84,  Affirming  4  Pa,  Super.  Ct.  76,  upholding 
constitutionality  of  acts  requiring  license  for  hawking  and  peddling;  Com.  v. 
Swift  &  Co.  19  Pa.  Co.  Ct.  574,  6  Pa.  Dist.  R.  665,  holding  foreign  corporation 
with  place  of  business  in  sister  state  liable  to  pay  mercantile  tax  required  for 
sale  of  meal  and  lard;  Burnell  v.  Clark,  20  Pa.  Co.  Ct.  102,  holding  act  of  185!). 
imposing  penalties  for  selling  goods  at  auction,  unconstitutional:  Com.  v.  De- 
inno,  20  Pa.  Co.  Ct.  372,  upholding  constitutionality  of  act  forbidding  hawking 
and  peddling,  except  by  persons  selling  goods  of  their  own  manufacture;  South 
Bethlehem  v.  Hackett,  C.  &  Co.  12  Lane.  L.  Rev.  200,  holding  ordinance  prohib- 
iting transient  unlicensed  mercantile  business  unconstitutional ;  Brownback  v. 
North  Wales,  194  Pa.  609,  49  L.R.A.  446,  45  Atl.  660,  Affirming  10  Pa.  Suprr. 
Ct.  229,  44  W.  N.  C.  259,  Which  Reversed  7  Pa.  Dist.  R.  326,  14  Montg.  Co.  L. 
Rep.  81,  16  Lane.  L.  Rev.  151,  holding  valid  as  to  residents,  ordinances  requiring 
license  for  sale  of  goods  on  street,  or  by  soliciting  orders  from  house  to  house ; 
Meadville  v.  Miller,  29  Pa,  Co.  Ct.  518,  14  Pa.  Dist.  Rep.  27,  holding  an  ordi- 
nance forbidding  the  purchase  within  a  market,  during  market  hours,  of  pro- 
visions for  the  purpose  of  selling,  is  not  unconstitutional;  Mahanoy  City  v. 
Olkin,  31  Pa.  Co.  Ct.  494,  holding  an  act  providing  for  the  licensing  of  transient, 
retail  merchants  and  a  penalty  for  failing  to  procure  license  is  constitutional. 

Cited  in  footnotes  to  South  Bend  v.  Martin,  29  L.  R.  A.  531,  which  holds 
ordinance  imposing  license  on  peddlers  not  interference  with  commerce  as  to 
peddling  of  chairs  imported  before  employment  begun;  Singer  Mfg.  Co.  v.  Wright, 
35  L.  R.  A.  497,  which  sustains  state  statute  requiring  every  company  selling 
sewing  machines  in  state  to  pay  license  tax;  State  v.  Coop,  41  L.  R.  A.  501, 
which  holds  purchase  of  frame  for  portrait  in  accordance  with  option  included 
in  order  for  making  portrait  in  other  state  not  within  statute  against  peddling; 
Re  Wilson.  48  L.  R.  A.  417,  which  holds  void  as  applied  to  sale  of  orginal  pack- 
ages, territorial  statute  requiring  license  for  sale  of  coal  oil. 

Cited  in  notes  (19  L.R.A.  (N.S.)  314)  on  license  or  occupation  tax  on  hawkers, 
peddlers,  and  persons  engaged  in  soliciting  orders  by  sample  or  otherwise,  as 
violating  the  commerce  clause;  (46  L.  ed.  U.  S.  790)  on  peddlers  and  drummers 
as  related  to  interstate  commerce. 

Distinguished  in  Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C.  526,  47  S.  E. 
658,  holding  license  tax  on  hawkers  void  as  to  sales  by  sample  of  goods  made 
in  another  state  and  delivered  in  the  original  package. 
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Salea   of   persona,!   property. 

Cited  in  Goss  Printing  Press  Co.  v.  Jordan,  171  Pa.  478,  44  W.  N.  C.  177,  32 
Atl.  1031,  holding  that  executory  contract  of  sale  may  be  changed  into  bailment, 
so  as  to  prevent  seizure  of  property  under  execution  by  vendee's  creditors. 

27  L.  R.  A.  390,  STURGIS  v.  KOUNTZ,  165  Pa.  358,  30  Atl.  976. 
Proximate    cause    of   Injury. 

Cited  in  Webster  v.  Monongahela  River  Consol.  Coal  &  Coke  Co.  201  Pa.  284, 
50  Atl.  964,  holding  broken  timber,  knocking  servant  under  car  wheels,  proximate 
cause  of  resulting  injury;  Hoehle  v.  Allegheny  Heating  Co.  5  Pa.  Super.  Ct.  29,  28 
Pittsb.  L.  J.  N.  S.  68,  40  W.  N.  C.  557,  holding  question  whether  shutting  off  of 
natural  gas  proximate  cause  of  death  from  pneumonia,  one  for  jury;  Willis  v. 
Providence  Telegram  Pub.  Co.  20  R.  I.  287,  38  Atl.  947,  holdirig  collision  fright- 
ening plaintiff's  horse,  proximate  cause  of  injury  caused  by  throwing  plaintiff 
against  shafts  of  wagon  while  trying  to  hold  horse;  Maryland  Clay  Co.  v.  Good- 
now,  95  Md.  353,  51  Atl.  292  (dissenting  opinion  by  Pearce,  J.),  who  holds  lack 
of  proper  bumper,  allowing  standing  cars  to  be  pushed  over  trestle  by  collision 
with  runaway  cars,  proximate  cause  of  resulting  injury  to  servant;  Janes  v. 
Tampa,  52  Fla.  296,  42  So.  729,  11  Ann.  Cas.  510,  holding  city  liable  where 
horses  scared  by  locomotive  whistle  ran  into  unguarded  obstruction  in  street 
where  driver  not  negligent;  WTilson  v.  Alexander,  115  Tenn.  135,  88  S.  W.  935, 
holding  ferryman  liable  for  drowning  of  mules  by  backing  off  ferry  which  was 
not  secured  to  bank  and  had  holes  in  floor. 

Cited  in  footnote  to  Wood  v.  Pennsylvania  R.  Co.  35  L.  R.  A.  199,  which  holds 
failure  to  give  warning  of  approach  of  train  not  proximate  cause  of  injury  to  one 
struck  by  body  of  another  person  hit  by  train. 

Cited  in  notes    (5  L.R!A.  (N.S.)    375)    on  proximate  cause  of  injuries  follow- 
ing runaway;    (18  L.R.A. (N.S.)    1142)    on  what  injuries  may  be  deemed  proxi- 
mately  caused  by  absence  of  guard  rail  in  highway. 
Ferryman   as   common   carrier. 

Cited  in  Bauer  v.  Verona  Ferry  Co.  33  Pa.  Super.  Ct.  610,  on  a  ferryman  as 
being  liable  as  a  common  carrier. 

Cited  in  note   (68  L.R.A.  158)    on  ferryman  as  a  common  carrier. 

27  L.  R.  A.  392,  STATE  ex  rel.  INDEPENDENT  DIST.  TELEG.  CO.  v.  SECOND 

JUDICIAL  DIST.  COURT,  15  Mont.  324,  48  Am.  St.  Rep.  682,  39  Pac.  316. 
Right  to  appointment  of  receiver. 

Cited  in  State  ex  rel.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  v.  Second  Ju- 
dicial Dist.  Court,  22  Mont.  239,  56  Pac.  219,  and  State  ex  rel.  Boston  &  M. 
Consol.  Copper  &  S.  Min.  Co.  v.  Second  Judicial  Dist.  Court,  22  Mont.  382,  56 
Pac.  687,  upholding  right  of  shareholder  of  corporation  to  appointment  of  re- 
ceiver pending  charges  of  fraud  against  trustees;  Vila  v.  Grand  Island  E.  L.  I.  & 
C.  S.  Co.  68  Neb.  242,  63  L.R.A.  802,  110  Am.  St.  Rep.  400,  97  N.  W.  613,  4 
Ann.  Cas.  59,  holding  equity  courts  without  jurisdiction,  in  absence  of  statute, 
to  appoint  receiver  of  corporation  on  application  of  private  parties;  Ritchie  v. 
People's  Teleph.  Co.  22  S.  D.  609,  119  N.  W.  990,  upholding  power  of  court  to 
appoint  receiver  of  corporation  under  section  227  Rev.  Code  Civ.  Proc;  Colum- 
bia Nat.  Sand  Dredging  Co.  v.  Washed  Bar  Sand  Dredging  Co.  136  Fed.  712, 
sustaining  appointment  of  receiver  on  application  of  stockholder  of  solvent  cor- 
poration whore  directors  are  appropriating  earnings  to  themselves;  Gibbs  v. 
Morgan,  fl  Idaho,  112,  72  Pac.  733,  sustaining  appointment  of  receiver  where 
stockholder  was  denied  access  to  books  and  meetings  were  not  held  in  accordance 
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with  by-laws;  Hall  v.  Nieukirk,  12  Idaho,  46,  118  Am.  St.  Rep.  188,  85  Pac. 
485,  holding  employing  of  unnecessary  employees  and  mismanagement  of  corpo- 
ration affairs,  ground  for  appointing  receiver  under  statute  on  application  of 
stockholder. 

Cited  in  footnotes  to  State  ex  rel.  St.  Louis,  K.  &  S.  R.  Co.  v.  Wear,  33  L.  R.  A. 
341,  which  denies  right  to  have  temporary  receiver  appointed,  without  affording 
hearing  to  party  affected;  Sternberg  v.  Wolff,  39  L.  R.  A.  762,  which  authorizes 
appointment  of  receiver  of  trading  corporation  in  case  of  deadlock  from  dissen- 
sions of  stockholders. 

Cited  in  notes  39  L.R.A.  (N.S.)  1033,  1041,  on  inherent  equity  jurisdiction  to 
appoint  receiver  or  wind  up  corporation  because  of  mismanagement  or  fraud: 
(57  Am.  St.  Rep.  84:  72  Am.  St.  Rep.  54,  58,  70)  as  to  when  appointment  of 
receiver  is  proper;  (118  Am.  St.  Rep.  200,  203)  as  to  when  and  at  whose  in- 
stance a  receiver  of  a  corporation  may  be  appointed. 

Distinguished  in  Slover  v.  Coal  Creek  Coal  Co.  113  Tenn.  439,  68  L.R.A.  857. 
106  Am.  St.  Rep.  851.  82  S.  W.  1131,  denying  appointment  of  receiver  on  applica- 
tion of  one  suing  in  tort,  to  prevent  waste  and  to  turn  over  moneys  received  to 
satisfy  judgment  that  might  be  obtained. 
Certlorari   to   review   discretionary    ruling*. 

Distinguished  in  State  ex  rel.  Sanks  v.  Johnson,  138  Mo.  App.  313,  121 'S.  W. 
780,  sustaining  certiorari  where  county  court  as  to  prisoner  over  whom  it  had 
no  power  proceeded  to  let  out  his  labor  by  contract. 

27  L.  R.  A.  398,  WHITE  v.  PROVIDENCE  SAV.  LIFE  ASSUR.  SOC.  163  Maun. 

108,  39  N.  E.  771. 
Warranties    or    representations    by    insured. 

Cited  in  Levie  v.  Metropolitan  L.  Ins.  Co.  163  Mass.  118,  39  N.  E.  792,  holding 
questions  of  truth  or  falsity  of  statement  in  application,  and  of  intent  to  deceive, 
for  jury:  Hogan  v.  Metropolitan  L.  Ins.  Co.  164  Mass.  449.  41  N.  E.  663,  holding 
evidence  admissible  to  show  statement  in  application  was  true,  although  proof  of 
death  signed  by  plaintiff  tended  to  show  it  was  untrue;  Stocker  v.  Boston  Mut. 
Life  Asso.  170  Mass.  225,  49  N.  E.  116,  holding  provisions  of  Mass.  Stat.  1887, 
chap.  214,  §  21,  applicable  to  assessment  insurance  companies:  Dolan  v.  Mutual 
Reserve  Fund  Life  Asso.  173  Mass.  198,  53  N.  E.  398,  holding  term  "misrepre- 
sentation" includes  representations  made  in  such  form  as  to  constitute  war 
ranties;  Fidelity  Mut.  Life  Asso.  v.  McDaniel,  25  Ind.  App.  621,  57  X.  E.  645, 
holding  untrue  statement  in  application  that  applicant  had  not  been  attended  or 
treated  by  a  physician,  material;  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  94  Va,  153, 
36  L.  R.  A.  273.  64  Am.  St.  Rep.  715,  26  S.  E.  421,  holding  statutory  rule  for 
regulation  of  contracts  of  insurance,  part  of  contract;  Fidelity  Mut.  Life  Asso.  v. 
Miller,  34  C.  C.  A.  219,  63  U.  S.  App.  717,  92  Fed.  71,  holding  insurer  and  in- 
sured cannot  contract  as  to  what  statements  are  material  to  defeat  statute : 
Nugent  v.  Greenfield  Life  Asso.  172  Mass.  280,  52  N.  E.  440,  holding  defense  of 
false  statements  in  application  properly  refused,  where  copy  of  application  an- 
nexed to  policy  was  inaccurate:  Dwyer  v.  Mutual  L.  Ins.  Co.  72  N.  H.  574,  58 
Atl.  502,  holding  life  policy  avoided  by  falsity  of  statement  warranted  to  be  triu-. 
and  which  parties  agreed  should  constitute  material  part  of  contract:  Continental 
Fire  Ins.  Co.  v.  Whitaker,  112  Tenn.  162.  64  L.R.A.  454,  79  S,  W.  119,  holding 
statute  providing  that  policies  shall  not  be  avoided  for  falsity  of  representations 
or  warranties  not  made  with  intent  to  deceive,  justifiable  exercise  of  police 
power:  Hoeland  v.  Western  U.  L.  Ins.  Co.  58  Wash.  103,  107  Pac.  866,  holding 
that  representations  in  application  for  life  insurance  relating  to  applicant's 
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health  are  warranties,  where  it  is  so  stipulated  in  application;  Barker  v.  Metro- 
politan L.  Ins.  Co.  198  Mass.  384,  84  N.  E.  490;  Kidder  v.  Supreme  Commandery 
U.  O.  G.  C.  192  Mass.  333,  78  N.  E.  469, — on  effect  of  statute  regarding  represen- 
tations in  application  for  insurance  being  merely  declaratory  of  common  law 
except  as  to  warranties;  Leonard  v.  State  Mut.  L.  Assur.  Co.  27  R.  I.  123,  114 
Am.  St.  Rep.  30,  61  Atl.  520,  on  meaning  of  Massachusetts  statute  as  to  non- 
fraudulent  misstatements  in  application. 

Cited  in  footnotes  to  Mututal  L.  Ins.  Co.  v.  Simpson,  28  L.  R.  A.  765,  which 
holds  frequent  sick  headaches  for  several  months,  though  temporary  and  without 
effect  on  general  health,  sufficient  to  constitute  a  breach  of  warranty  against  se- 
vere, protracted,  or  frequent  headache ;  Barnes  v.  Fidelity  Mut.  Life  Asso.  45  L.  R.  A. 
264,  which  holds  person  in  bed  with  cold  may  be  "in  good  health"  within  meaning 
of  policy,  though  pneumonia,  terminating  fatally,  sets  in  soon  after;  Globe  Mut. 
L.  Ins.  Asso.  v.  Wagner,  52  L.  R,  A.  649,  which  holds  policy  not  avoided  by  false 
statement  that  none  of  applicant's  brothers  dead,  unless  known  to  be  false;  Black 
v.  Travelers'  Ins.  Co.  61  L.  R.  A.  500,  which  holds  injury  not  bodily  infirmity,  as 
matter  of  law,  unless  physical  health  of  insured  affected. 

Cited  in  notes   (18  L.R.A.  (N.S.)   365)   on  what  constitutes  consultation  with, 
or  attendance  by,  physician,  within  meaning  of  application  for  insurance;    (52 
Am.   St.   Rep.  553)    on  warranties   in  mutual   or  membership   life   or  accident 
insurance. 
Police    power,  regulation  of  insurance. 

Cited  in  New  York  L.  Ins.  Co.  v.  Hardison,  199  Mass.  198,  127  Am.  St.  Rep. 
478,  85  N.  E.  410,  on  regulation  of  insurance  by  legislature  as  exercise  of 
police  power. 

27  L.  R.  A.  401,  GATE  CITY  BLDG.  &  L.  ASSO.  v.  NATIONAL  BANK  OF  COM- 
MERCE, 126  Mo.  82,  47  Am.  St.  Rep.  633,  28  S.  W.  633. 
Who   are    purchasers    for    value. 

Cited  in  Dymock  v.  Midland  Nat.  Bank,  67  Mo.  App.  103,  holding  bank  receiv- 
ing draft  attached  to  bill  of  lading  for  collection,  proceeds  to  be  applied  to  de- 
positor's indebtedness,  purchaser  for  value;  American  Valley  Co.  v.  Wyman,  92 
Mo.  App.  299,  holding  note  broker  receiving  notes  for  sale  not  bona  fide  pur- 
chaser of  same  for  value,  so  as  to  defeat  equities  of  third  parties. 
Who  may  indorse  commercial  paper. 

Cited  in  Forges  v.  United  States  Mortg.  &  T.  Co.  135  App.  Div.  488,  120  N. 
Y.  Supp.  487,  holding  agent  intrusted  with  entire  care  of  property,  having  author- 
ity to  sell  and  pay  off  incumbrances,  can  convert  check"  received  therefor  into 
cash  by  indorsement  when  made  payable  to  principal. 

Cited  in  footnotes  to  Auten  v.  Manistee  Nat.  Bank,  47  L.  R.  A.  329,  which 
holds  bank  cashier  authorized  to  indorse  paper  for  bank;  Fay  v.  Slaughter,  56  L. 
R.  A.  564,  which  denies  authority  of  agent  empowered  to  indorse  principal's 
checks  for  deposit,  to  ratify  deposit  of  checks  received  for  securities  on  which 
agent  has  forged  transfers:  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank, 
59  L.  R.  A.  657,  which  denies  implied  authority  of  superintendent  and  manager 
of  mill  to  indorse  paper  given  in  payment  of  mill  accounts ;  Merchants'  &  M.  Nat. 
Bank  v.  Ohio  Valley  Furniture  Co.  70  L.R.A.  312,  which  holds  that  agent  having 
in  possession  for  discount  on  principal's  behalf  bills  of  the  latter  Indorsed  in 
blank  may  be  regarded  by  strangers  without  notice  as  the  owner  thereof. 
Power  of  building  association  to  issue  negotiable  paper. 

Cited  in  note  (43  L.  R.  A.  420)  on  power  of  building  association  to  issue  ne- 
gotiable paper. 
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Check    as    assignment. 

Cited  in  Young  v.  Bank  of  Princeton,  97  Mo.  App.  584,  71  S.  W.  713,  holding 
that  depositor's  check  on  hand,  credited  to  payee  by  bank,  operated  as  assignment. 

27  L.  R,  A.  409,  McMULLAN  v.  DICKINSON  CO.  60  Minn.  156,  51  Am.  St.  Rep. 

511,  62  N.  W.  120. 

Report  of  second  appeal  in  63  Minn.  406,  65  N.  W.  661. 
Damages    for   breach   of   contract   of   employment. 

Cited  in  Smith  v.  St.  Paul  &  D.  R.  Co.  60  Minn.  335,  62  N.  W.  392,  holding 
damages  not  recoverable  beyond  date  of  trial  in  action  for  wrongful  discharge  of 
servant;  Menges  v.  Milton  Piano  Co.  96  Mo.  App.  617,  70  S.  W.  728.  upholding 
right  of  plaintiff  to  successive  actions  for  separate  breaches  of  contract  by  sales 
of  pianos  in  his  territory;  Smith  v.  Cashie  &  C.  R.  Lumber  Co.  142  N.  C.  36,  5 
L.R.A.  (N.S.)  453,  54  S.  E.  788,  holding  that  servant  wrongfully  discharged  before 
end  of  term  may  wait  until  expiration  of  term  and  sue  for  entire  damages,  which 
would  prima  facie  be  amount  of  wages  less  amount  earned  during  the  time. 

Cited  in  footnote  to  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A.  826, 
which  sustains  right  to  recover  pro  rata  on  entire  contract  of  employment  ter- 
minated by  employer  for  cause. 

Disapproved  in  Lee  v.  Dow,  71  N.  H.  328,  51  Atl.  1072:  Hamilton  v.  Love,  152 
Ind.  647,  71  Am.  St.  Rep.  384,  53  N.  E.  181,  upholding  right  of  wrongfully  dis- 
charged servant  immediately  to  recover  damages  to  end  of  term;  Carmean  v. 
North  American  Transp.  &  Trading  Co.  45  Wash.  450,  8  L.R.A.(N.S.)  597,  122 
Am.  St.  Rep.  930,  88  Pac.  834,  13  Ann.  Cas.  110,  holding  that  but  one  recovery 
can  be  had  for  breach  of  contract  for  services  under  wrongful  discharge  by  em- 
ployer; Bridgeford  &  Co.  v.  Meagher,  144  Ky.  486,  139  S.  W.  750,  holding  that 
servant  may  bring  action  at  any  time  after  wrongful  discharge  and  in  such 
action  must  recover  all  damages  to  which  he  is  entitled. 

27  L.  R.  A.  412,  STATE  v.  HOSKINS,  60  Minn.  168,  62  N.  W.  270. 

27  L.  R.  A.  414,  FRERE  v.  VON  SCHOELER,  47  La.  Ann.  324,  16  So.  808. 
Regulations  affecting  interstate  commerce. 

Cited  in  footnotes  to  San  Bernardino  v.  Southern  P.  Co.  29  L.  R.  A.  327,  which 
denies  power  to  impose  license  tax  on  right  to  operate  branch  forming  part  of 
interstate  railroad  line;  Burrows  v.  Delta  Transp.  Co.  29  L.  R.  A.  468.  which  sus- 
tains state  statute  requiring  fire  screens  on  vessels  burning  wood  in  state;  St. 
Louis  v.  Consolidated  Coal  Co.  51  L.  R.  A.  850,  which  holds  void,  city  ordinance 
requiring  license  fee  for  privilege  of  towing  in  to  harbor,  boats  having  coasting 
license  under  United  States  authority. 

Cited  in  note  ( 60  L.  R.  A.  693 )  on  corporate  taxation  and  the  commerce  clause. 

27  L.  R.  A.  416,  GRAHAM  v.  ST.  CHARLES  STREET  R.  CO.  47  La.  Ann.  214, 
49  Am.  St.  Rep.  366,  16  So.  806. 

Report  of   second   appeal,  affirming  judgment  against   foreman  and   reversing 
judgment  against  railroad,  in  Graham  v.  St.  Charles  Street  R,  Co.  47  La.  Ann. 
1656,  49  Am.  St.  Rep.  436,  18  So.  707. 
Injnry   by   nnl:i\vful   combinations. 

Approved  in  Wesley  v.  Native  Lumber  Co.  97  Miss.  820,  53  So.  346,  Ann.  Cas. 
1912  D,  796,  holding  that  action  for  damages  will  lie  against  corporation,  where 
it  maliciously  injured  retail  dealer  by  threatening  discharge  of  any  of  its  em- 
ployees who  would  deal  with  plaintiff. 
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Cited  in  Ertz  v.  Produce  Exchange,  79  Minn.  145,  48  L.  R.  A.  92,  footnote  p. 
90,  79  Am.  St.  Rep.  433,  81  N.  W.  737,  holding  malicious,  conspiracy  to  injure 
dealer  by  inducing  other  people  not  to  deal  with  him;  Chiatovich  v.  Hanchett, 
96  Fed.  684,  holding  malicious  attempt  by  employers  to  influence  employees  not 
to  trade  with  third  person,  actionable;  Martell  v.  White,  185  Mass.  262,  64  L. 
R.  A.  260,  69  N.  E.  1085,  holding  action  maintainable  by  quarry  owner  against 
members  of  voluntary  associations  enforcing  by-law  forbidding  them  to  deal  with 
him;  Dunshee  v.  Standard  Oil  Co.  152  Iowa,  624,  36  L.R.A.  (N.S.)  266,  132  N.  W. 
371,  holding  that  one  may  be  liable  for  wrongful  interference  with  contracts  be- 
tween merchant  and  customers  in  absence  of  conspiracy  to  effect  that  result; 
Joyce  v.  Great  Northern  R.  Co.  100  Minn.  229,  8  L.R.A. (N.S.)  759,  110  N.  W. 
975,  holding  under  statute  prohibiting  blacklisting  railroad  company  liable  for 
inducing  other  company  not  to  employ  plaintiff;  Evenson  v.  Spaulding,  9  L.R.A. 
(N.S.)  909,  82  C.  C.  A.  263,  150  Fed.  522,  holding  malicious  interference  with 
sale  of  goods  by  sending  agents  to  interfere  with  plaintiff's  agents  and  to  prevent 
sale,  actionable. 

Cited  in  footnotes  to  Beck  v.  Railway  Teamsters'  Protective  Union,  42  L.  R.  A. 
407,  which  holds  boycott  by  use  of  pickets  and  boycotting  circulars  unlawful; 
Downs  v.  Bennett,  55  L.  R.  A.  560,  which  denies  right  of  one  only  remotely  af- 
fected, to  injunction  against  fining  or  expelling  member  for  violation  of  by-law 
with  nonniembers  or  those  dealing  with  them;  Brown  v.  Jacobs  Pharmacy  Co.  57 
L.  R.  A.  548,  which  sustains  right  to  injunction  against  combination  of  mer- 
chants to  prevent  sales  to  other  dealer  unless  he  sells  at  fixed  prices;  Martell  v. 
White,  64  L.R.A.  260,  which  sustains  right  of  action  by  quarry  owner  against 
members  of  voluntary  association  to  which  he  does  not  belong  for  enforcement 
of  by-law  imposing  fine  on  members  dealing  with  nonmembers. 

Cited  in  notes  (62  L.R.A.  677,  708)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be;  (22  L.R.A. (N^S.)  1227)  on  liability,  in  absence  of 
element  of  conspiracy,  for  driving  away  another's  customers;  (103  Am.  St.  Rep. 
490,  500)  on  boycotting;  (17  Eng.  Rul.  Cas.  356)  on  liability  for  inducing  breach 
of  contract  of  service. 

Distinguished  in  Lewis  v.  Huie-Hodge  Lumber  Co.  121  La.  662,  46  So.  685, 
holding  loss  of  business  by  threats  of  competitor  to  drummers  not  to  sell  to  plain- 
tiff, damnum  absque  injuria. 

27  L.  R.  A.  418,  MURDOCK  v.  WATERMAN,  145  N.  Y.  55,  64  N.  Y.  S.  R.  520, 

39  N.  E.  829. 
Statute  of  limitations. 

Cited  in  Bouton  v.  Hill,  4  App.  Div.  255,  38  N.  Y.  Supp.  498,  holding  indorse- 
ment on  note  as  paid,  of  amount  of  reduction  agreed  to  be  allowed  maker,  where 
amount  was  in  dispute,  sufficiently  to  take  note  out  of  statute  of  limitations 
though  indorsed  as  of  date  of  note;  Knapp  v.  Crane,  14  App.  Div.  124,  43  N.  Y. 
Supp.  513,  holding  that  payment  on  mortgage  must  be  made  by  party  liable,  or 
his  agent,  to  extend  time  for  suing  thereon;  Grovenor  v.  Signer,  10  N.  D.  510,  88 
N.  W.  278;  Martin  v.  Hyde,  19  App.  Div.  491,  46  N.  Y.  Supp.  613,  holding  that 
payment  on  joint  note  by  one  of  the  makers  on  his  own  account  does  not  extend 
statute  as  to  the  other;  Burdick  v.  Hicks,  29  App.  Div.  207,  51  N.  Y.  Supp.  789, 
holding  outlawed  account  not  revived  by  part  payment,  where  it  is  not  shown 
that  debtor  knew  there  was  a  balance  due  at  time  of  payment;  Simonson  v. 
Nans,  36  App.  Div.  475,  55  N.  Y.  Supp.  449,  holding  that  after  alienation  of 
mortgaged  property  by  mortgagor  to  alienee,  payment  or  new  promise  by  one 
of  the  parties  does  not  prevent  running  of  statute  against  other;  Mack  v.  An- 
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derson,  165  N.  Y.  532,  59  N.  E.  289,  and  Boughton  v.  Harder,  46  App.  Div.  354, 
61  N.  Y.  Supp.  574,  holding  running  of  statute  not  stopped  as  to  mortgagor  and 
as  to  other  parts  of  mortgaged  premises  by  payments  by  grantee  of  part  of  prem- 
ises, who  assumed  payment  of  mortgage;  Matteson  v.  Falser,  56  App.  Div.  97, 
67  N.  Y.-  Supp.  612,  holding  burden  is  upon  one  seeking  payment  to  show  acts 
extending  statute;  Connecticut  Trust  &  S.  D.  Co.  v.  Wead,  33  Misc.  376,  67  N. 
Y.  Supp.  466,  holding  acknowledgment  by  one  debtor  does  not  stop  running  of 
statute  as  to  another;  McLane  v.  Allison,  7  Kan.  App.  267,  53  Pac.  781,  holding 
mortgage  to  secure  note  barred  when  statute  has  run  against  note;  Regan  v. 
Williams,  88  Mo.  App.  586,  holding  running  of  statute  not  arrested  by  credits 
made  without  consent  of  debtor;  Nickell  v.  Tracy,  100  App.  Div.  85,  91  X.  Y. 
Supp.  287,  holding  payment  by  widow  without  knowledge  of  heirs  at  law,  on  mort- 
gage of  land  in  which  she  had  only  dower  interest  does  not  stop  running  of 
statute  as  to  them;  Regan  v.  Williams,  185  Mo.  631,  105  Am.  St.  Rep.  600, 
84  S.  W.  959,  holding  payment  of  interest  on  deed  of  trust  by  grantee  of 
land  assuming  debt  does  not  bar  statute  as  to  maker  of  note  who  became  surety 
by  conveyance;  Re  Meher,  57  Misc.  529,  109  N.  Y.  Supp.  1690,  holding  receipt  by 
•executor  of  claim  against  estate,  without  acceptance  or  rejection  does  not  stay 
limitations;  Gragg  v.  Gragg,  46  Misc.  200,  94  N.  Y.  Supp.  53,  on  payment  of  in- 
terest by  devisee  arresting  statute  of  limitations  as  to  others  having  vested  in- 
terest therein;  Colonial  &  U.  S.  Mortg.  Co.  v.  Northwest  Thresher  Co.  14  N. 
D.  174,  70  L.R.A.  827,  116  Am.  St.  Rep.  642,  103  N.  W.  915,  8  Ann.  Cas.  1160 
(dissenting  opinion)  on  partial  payment  by  mortgagor  after  conveyance  of 
mortgaged  premises  continuing  lien  of  mortgage. 

Cited  in  footnote  to  Cook  v.  Bramel,  45  L.  R,  A.  212,  which  holds  vendor's 
lien  not  extended  by  payments  on  purchase  money  made  after  debtor  has  deeded 
or  mortgaged  his  land. 

Cited  in  note  (65  Am.  St.  Rep.  685)  on  relation  of  agency  between  persons 
jointly  liable. 

Distinguished  in  Clute  v.  Clute,  197  N.  Y.  444,  27  L.R.A".(N.S.)   149,  134  Am. 
St.  Rep.  891.  90  N.  E.  988,  holding  payment  of  interest  on  mortgage  by  tenant 
in  common  arrests  statute  as  to  other  tenants. 
Limitations  of  actions  on  Healed  writings. 

Cited  in  Burstein  v.  Levy,  49  Misc.  470,  98  N.  Y.  Supp.  853,  holding  under 
statute,  limitation  of  twenty  years  allowed  on  action  on  sealed  instrument. 

27  L.  R.  A.  423,  BIRD  v.  MERKLEE,  144  N.  Y.  544,  64  N.  Y.  S.  R,  243,  39  N.  E. 

645. 
Devises   and    bequests    for    charitable    use*. 

Cited  in  Allen  v.  Stevens,  161  N.  Y.  152,  55  N.  E.  568  (dissenting  opinion), 
Reversing  33  App.  Div.  499,  54  N.  Y.  Supp.  8,  Which  Reversed  22  Misc.  167,  49 
N.  Y.  Supp.  431,  majority  upholding  devise  to  trustees  to  found,  erect,  and  main- 
tain home  for  aged;  Re  Griffin,  167  N.  Y.  84,  60  N.  E.  284,  Reversing  45  App. 
Div.  106,  61  N.  Y.  Supp.  639,  construing  bequest  to  religious  corporation  for  sup- 
port and  maintenance  of  institute  named,  which  was  separate  corporation,  abso- 
lute gift  to  former  corporation;  Preston  v.  Howk,  3  App.  Div.  47,  37  N.  Y.  Supp. 
1079,  holding  bequest  to  trustees  of  church  for  preaching  of  gospel  therein,  gift 
to  corporate  body;  Re  Crane,  12  App.  Div.  275,  42  N.  Y.  Supp.  904,  holding  be- 
quest to  city,  with  request  that  it  be  used  to  maintain  drinking  fountain,  abso- 
lute gift;  Congregational  Unitarian  Soc.  v.  Hale.  29  App.  Div.  401,  51  N.  Y. 
Supp.  704,  holding  bequest  to  church  society  with  directions  as  to  use  of  income 
not  a  trust,  although  word  "trust"  used  in  will;  First  Presby.  Church  v.  McKal- 
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lor,  35  App.  Div.  101,  54  N.  Y.  Supp.  740,  holding  bequest  in  legal  effect  to 
church  not  invalidated  by  direction  to  use  portion  of  income  for  maintenance 
of  one  church  social  annually,  and  for  other  objects;  Hull  v.  Pearson,  36  App. 
Div.  237,  55  N.  Y.  Supp.  324  ( dissenting  opinion ) ,  majority  upholding  bequest  to 
orphanage  to  be  founded  by  specified  association,  although  no  orphanage  had  been 
so  founded  at  testator's  death;  Be  Bogart,  43  App.  Div.  587,  60  N.  Y.  Supp.  496, 
holding  absolute  character  of  bequest  to  church  not  limited  by  directions  as  to 
its  use;  Tabernacle  Baptist  Church  v.  Fifth  Ave.  Baptist  Church,  60  App.  Div. 
336,  70  N.  Y.  Supp.  181,  holding  absolute  title  passes  to  one  religious  corporation 
receiving  securities  under  agreement  with  donor  to  pay  income  to  another  soci- 
ety; Pierce  v.  Phelps,  75  Conn.  86,  52  Atl.  612,  holding  bequest  to  church  publi- 
cation society,  for  use  in  counteracting  "pernicious  doctrine  of  immortality  of  the 
soul,"  absolute  gift;  Lane  v.  Eaton,  69  Minn.  146,  38  L.  R.  A.  672,  65  Am.  St. 
Rep.  559,  71  N.  W.  1031,  holding  bequest  to  incorporated  church,  to  be  used  in 
aiding  home  and  foreign  missions,  absolute  gift;  Re  Graves,  171  N.  Y.  44,  63  N. 
E.  787,  holding  bequest  to  trustees  to  found  home,  although  estate  actually  in 
hands  of  trustees,  and  home  not  founded,  not  subject  to  transfer  tax;  Butler  v. 
Parochial  Fund,  92  Hun,  101,  36  N.  Y.  Supp.  562,  holding  bequest  in  trust  to 
support  clergyman  to  hold  services  in  private  chapel,  void  for  indefiniteness ;  Re 
Leo- Wolf,  25  Misc.  470,  55  N.  Y.  Supp.  650,  upholding  bequest  to  foreign  legatee, 
competent  to  take  under  laws  of  state  where  located;  Re  Daniels,  41  Misc.  305, 
84  N.  Y.  Supp.  684,  holding  bequest  to  religious  society  "in  trust,  to  keep  in- 
vested," income  to  be  applied  to  repairing  church  and  parsonage,  absolute  gift: 
Danforth  v.  Oshkosh,  119  Wis.  296,  97  N.  W.  258  (dissenting  opinion),  majority 
holding  statutes  against  perpetuities  applicable  to  grants  and  devises  for  char- 
itable purposes;  Re  Durand,  194  N.  Y.  487,  87  N.  E.  677,  holding  bequest  to 
trustees  of  university,  income  to  be  used  for  female  education,  an  absolute 
gift;  Robb  v.  Washington  &  J.  College,  185  N.  Y.  495,  78  N.  E.  359,  modifying 
103  App.  Div.  348,  93  N.  Y.  Supp.  92,  on  whether  bequest  to  charitable  institu- 
tion, for  a  purpose  named  was  a  gift  or  trust;  Smith  v.  Havens  Relief  Fund 
Soc.  44  Misc.  613.  90  N.  Y.  Supp.  168,  construing  bequest  to  charitable  institu- 
tion for  purposes  of  its  incorporation  only  income  thereof  to  be  used,  an  abso- 
lute gift;  Fralick  v.  Lyford,  107  App.  Div.  546,  95  N.  Y.  Supp.  433,  construing 
bequest  to  religious  society  to  be  used  to  promote  spiritualism  in  certain  town, 
an  absolute  gift;  Clarke  v.  Sisters  of  Soc.  82  Neb.  91,  117  N.  W.  107,  construing 
bequest  to  religious  corporation  upon  condition  that  they  teach  poor  parochial 
children  free,  as  a  gift  which  upon  failure  of  condition  reverted  to  grantor's 
heirs;  Johnston  v.  Hughes,  187  N.  Y.  454,  80  N.  E.  373,  Reversing  112  App. 
Div.  527t  98  N.  Y.  Supp.  525,  holding  bequest  to  hospital  to  use  for  saying  of 
masses,  valid;  Re  Roche,  53  Misc.  192,  104  N.  Y.  Supp.  601,  holding  bequest  to 
hospital  to  be  used  as  long  as  a  hospital  was  maintained  for  support  of  a  free 
bed  for  poor  persons,  an  absolute  gift;  St.  John  v.  Andrews  Institute,  117  App. 
Div.  719,  102  N.  Y.  Supp.  808,  holding  bequest  in  will  for  a  school  corporation  to 
be  formed  an  absolute  gift  and  not  a  void  trust  for  the  school  corporation;  Catt 
v.  Catt,  118  App.  Div.  750,  103  N.  Y.  Supp.  740,  on  whether  gift  to  college  after 
widow's  death  a  direct  gift  or  trust. 

Cited  in  footnote  to  Thompson  v.  Brown,  62  L.  R.  A.  398,  which  upholds  devise 
of  fund  for  distribution  by  executor  "to  the  poor,  in  his  discretion." 

Cited  in  notes  (5  L.R.A.(N.S.)  693)  on  gift  for  the  benefit  of  members  of  a 
particular  organization,  as  a  charity:  (14  L.R.A. (N.S.)  126)  on  enforcement  of 
general  bequest  for  charity  or  religion;  (63  Am.  St.  Rep.  263)  on  what  are  chari- 
table uses  or  trusts. 
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27  L.  R.  A.  426,  FIRST  NAT.  BANK  v.  ALLEN,  100  Ala.  476,  46  Am.  St.  Rep. 

80,  14  So.  335. 
Payment    of   forgred   paper. 

Approved  in  National  Dredging  Co.  v.  Farmers'  Bank,  6  Penn.  (Del.)  594.  10 
L.R.A.(N.S.)  600,  130  Am.  St.  Rep.  158,  69  Atl.  607,  holding  that  as  to  subse- 
quent payments,  a  bank  can  invoke  the  doctrine  of  equitable  estoppel  and  recover 
7iioney  paid  upon  forged  paper  as  a  result  of  the  depositor's  failure  to  speak. 

Cited  in  McKeen  v.  Boatmen's  Bank,  74  Mo.  App.  292,  holding  action  at  law 
proper  to  recover  amount  paid  on  forged  check. 

Cited  in    notes    (27    L.  R.  A.  635)    on    drawee's    duty  to    know  signature    of 
drawer;    (36  L.  R.  A.  539)    on  liability  of  person  whose  signature  is  forged  on 
commercial  paper. 
Payment  to  wrong:  person. 

Cited  in  note   (50  L.  R.  A.  84)   as  to  who  must  bear  loss  where  check  or  bill 
issued  or  indorsed  to  impostor. 
Negligence   of   depositor   In    failing:   to    object    to   account. 

Cited  in  Neal  v.  First  Nat.  Bank,  26  Ind.  App.  511,  60  N.  A.  164,  holding 
failure  of  depositor  to  object  to  account  stated,  bar  to  right  of  action  against! 
bank  for  payment  of  checks  forged  by  his  wife;  Critten  v.  Chemical  Nat.  Bank, 
171  N.  Y.  227,  57  L.  R.  A.  533,  footnote  p.  530,  63  N.  E.  969..  holding  depositor  re-, 
sponsible  for  loss  from  negligent  failure  to  detect  forgeries  among  voucher-;  re- 
turned by  bank;  Hennessy  Bros.  &  Evans  Co.  v.  Memphis  Nat.  Bank,  129  Fed. 
560  holding  corporation  liable  on  demand  notes  issued  without  authority  by  olli- 
cer  for  overdrawn  account  where  it  failed  to  object  to  such  notes  of  which  it  had 
notice  in  balanced  pass  book;  First  Nat.  Bank  v.  Richmond  Electric  Co.  lOti  Va. 
349,  7  L.R.A.(N.S.)  749,  117  Am.  St.  Rep.  1014,  56  S.  E.  152,  holding  that  a  bank 
depositor  is  bound  to  examine  within  a  reasonable  time,  the  vouchers  and  pass 
book  returned  to  him  by  the  bank,  and  to  report  any  errors  discovered  without 
unreasonable  delay. 

Cited  in  notes  (7  L.R.A. (N.S.)  746)  on  depositor's  right  to  recover  amount 
of  forged  or  raised  checks  paid  by  bank  as  affected  DV  his  intrusting  examination 
of  vouchers  to  guilty  employee;  (20  L.R.A. (N.S.)  82)  on  loss  or  prejudice  from 
negligent  failure  to  give  prompt  notice  of  forgery  of  check  as  condition  of 
bank's  exoneration  from  liability;  (29  L.R.A. (N.S.)  335,  349)  on  effect  of  re- 
taining statement  of  account  to  render  it  an  account  stated;  (36  L.R.A. (N.S.) 
1007)  on  ratification  of  forged  instrument. 
Liability  of  principal  for  acts  of  dishonest  agrent. 

Cited  in  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  244,  45  N.  Y.  Supp. 
651,  holding  savings  bank  liable  for  acts  of  its  treasurer  in  fraudulently  divert- 
ing deposits  to  national  bank;  McGrath  v.  Stein,  148  Ala.  377,  42  So.  454,  hold- 
ing that  a  book  of  accounts  which  was  examined  several  times  by  the  complain- 
ant's agent,  should  be  accepted  as  evidence  and  treated  as  prima  facie  correct. 

Cited  in  footnote  to  Shepard  &  M.  Lumber  Co.  v.  Eldridge,  41  L.  R,  A.  617, 
which  holds  payee  of  indorsed  check  not  deprived  of  remedy  against  drawer  by 
intrusting  it  to  dishonest  clerk,  who  forged  indorsement  of  the  same. 

Distinguished  in  Sedalia  Nat.  Bank  v.  Economy  Steam  Heating  &  Electric  Co. 
145  Mo.  App.  330,  130  S.  W.  377,  holding  that  managing  agent  of  non-trading 
corporation  has  no  implied  power  to  issue  notes  of  company  for  borrowed  money 
and  of  this  lack  of  authority  strangers  must  take  notice. 

Disapproved  in  effect  in  Kenneth  Invest.  Co.  v.  National  Bank.  96  Mo.  App. 
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142,  70  S.  W.  173,  holding  knowledge  of  depositor's  clerk,  himself  the  forger  of 
forged  checks  paid  by  bank,  not  imputable  to  depositor. 

27  L.  R.  A.  434,  MAGNETIC  ORE  CO.  v.  MARBURY  LUMBER  CO.  104  Ala.  465, 

53  Am.  St.  Rep.  73,  16  So.  632. 
Report  of  second  appeal  in  113  Ala.  309,  21  So.  36. 
Removal   of  timber  after  sale. 

Cited  in  McRae  v.  Stillwell,  111  Ga.  70,  55  L.  R.  A.  523,  36  S.  E.  604,  holding 
that  instrument  conveying  all  pine  timber  on  certain  lots  for  sawmill  purposes 
requires  cutting  and  removal  of  timber  within  reasonable  time;  Carson  v.  Three 
States  Lumber  Co.  108  Tenn.  687,  69  S.  W.  320,  holding,  under  facts  in  case,  ten 
years  to  be  reasonable  time  for  cutting  growing  timber  under  conveyance  of  same : 
Hicks  v.  Phillips,  146  Ky.  311,  —  L.R.A.  (N.S.)  — ,  142  S.  W.  394,  holding  that 
where  grantor  reserves  standing  timber  on  specified  part  of  land,  title  to  such 
timber  remains  in  him  and  is  not  lost  by  failure  to  remove  it  within  reasonable 
time;  St.  Louis  Express  Co.  v.  Thibodeaux,  120  La.  843,  45  So.  742;  Butterfield 
Lumber  Co.  v.  Guy,  92  Miss.  374,  15  L.R.A.(N.S.)  1125,  131  Am.  St.  Rep.  540, 
46  So.  78, — holding  that  failure  to  remove  standing  timber  does  not  affect  the 
title  acquired  thereto;  Keystone  Co.  v.  Brooks,  65  W.  Va.  514,  64  S.  E.  614,  hold- 
ing that  title  to  standing  timber  is  not  lost  by  a  failure  to  remove  where  the 
reservation  of  the  same  in  the  deed  does  not  limit  the  time  within  which  it  is 
to  be  removed;  North  Georgia  Co.  v.  Babee,  128  Ga.  566,  57  S.  E.  873,  holding 
that  a  party  may  purchase  standing  timber  and  need  not  remove  the  same  to  hold 
his  title  thereto;  C.  W.  Zimmerman  Mfg.  Co.  v.  Baffin,  149  Ala.  386,  9  L.R.A. 
(N.S.)  665,  123  Am.  St.  Rep.  58,  42  So.  858,  holding  that  where  in  a  conveyance 
of  timber  the  time  to  remove  the  same  was  limited  to  two  years,  title  to  the  tim- 
ber did  not  fail  if  not  removed  within  that  time  but  the  purchaser  could  remove 
them,  being  liable  to  the  land  owner  for  trespass;  Goodson  v.  Stewart.  154  Ala. 
titi'2,  46  So.  239,  holding  that  where  a  conveyance  of  standing  timber  is  silent  as 
to  the  time  within  which  it  should  be  removed,  a  reasonable  time  is  allowed,  but 
title  to  the  timber  is  not  lost  if  it  is>  not  removed  within  that  time;  Liston  v. 
Chapman  &  DeLand  Co.  77  Ark.  119,  91  S.  W.  27,  holding  same  as  to  reasonable 
time. 

Cited  in  footnote  to  Macomber  v.  Detroit,  L.  &  N.  R.  Co.  32  L.  R.  A.  102,  which 
holds  title  to  logs  not  forfeited  by  failure  to  remove  within  time  fixed  by 
contract. 

Cited  in  notes  (55  L.R.A.  533)  on  conveyance  of  title  to  standing  timber  with- 
out conveying  title  to  land;  (6  L.R.A. (N.S.)  472)  on  effect  of  contract  with  re- 
spect to  standing  timber  to  pass  title;  (29  L.R.A. (N.S. )  548)  on  rights  and 
remedies  of  landowner  and  owner  of  timber  after  expiration  of  time  stipulated 
for  removal:  (128  Am.  St.  Rep.  875)  on  deeds  to  timber,  and  their  effect. 

Distinguished  in  Adkins  v.  Huff,  58  W.  Va.  650,  3  L.R.A.  (N.S.)  653,  52  S.  E. 
773,  6  Ann.  Cas.  246,  holding  that  a  reservation  in  a  deed  of  all  the  standing 
timber  on  certain  land  sold,  to  be  removed  within  five  years  does  not  reserve  an 
absolute  title  to  all  the  standing  timber,  but  it  must  be  removed  within  the  five 
years  or  title  is  gone;  Anderson  v.  Miami  Lumber  Co.  59  Or.  154,  116  Pac.  1056, 
holding  that  conveyance  of  growing  trees  without  land  does  not  .instantaneously 
sever  trees  from  land,  in  contemplation  of  law  and  transform  them  into  personal 
property. 
Interest  of  vendee  of  standing:  trees,  in  the  land  itself. 

Cited  in  Rothschild  v.  Bay  City  Lumber  Co.  139  Ala.  576,  36  So.  785,  holding 
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that  deed  to  standing  trees  conveys  interest  in  land,  entitling  grantee  to  redeem 
from  mortgage. 

27  L.  R,  A.  436,  LINDSEY  v.  ANNISTON,  104  Ala,  257,  53  Am.  St.  Rep.  44,  16 

So.  545. 
Rights  of  huckmen   and  similar  persons  at  railroad  station**. 

Cited  in  Donovan  v.  Pennsylvania  Co.  61  L.  R.  A.  143,  footnote  p.  140,  57  C. 
C.  A.  363,  120  Fed.  216,  sustaining  carrier's  power  to  give  exclusive  right  to  one 
hackman  to  solicit  patrons  within  station;  Seattle  v.  Hurst,  50  Wash.  433,  18 
L.R.A.(N.S.)  173,  97  Pac.  454,  holding  that  an  ordinance  providing  that  hack- 
men  should  not  solicit  business  while  passengers  were  emerging  from  the  depot, 
was  not  void  as  impairing  the  obligation  of  contracts,  where  there  was  a  con- 
tract between  the  depot  company  and  the  hack  company  giving  them  the  right  to 
solicit  business. 

Cited  in  footnotes  to  New  York,  N.  H.  &  H.  R,  Co.  v.  Scovill,  42  L.  R.  A. 
157,  which-  sustains  railroad  company's  right  to  give  exclusive  privilege  of 
soliciting  passengers  or  baggage  on  station  grounds;  State  v.  Reed,  43  L.  R.  A. 
134,  which  denies  railroad  company's  right  to  give  one  hackman  exclusive  privi- 
lege to  enter  station  grounds;  Kates  v.  Atlanta  Baggage  &  Cab  Co.  46  L.  R.  A. 
431,  which  sustains  contract  giving  cab  company  exclusive  privilege  of  soliciting 
patronage  on  trains  and  in  depot;  Godbout  v.  St.  Paul  Union  Depot  Co.  47  L.  R. 
A.  532,  which  authorizes  discrimination  by  carrier  between  hackmen  within. 
but  not  outside  of,  depot;  Norfolk  &  W.  R.  Co.  v.  Old  Dominion  Baggage  Transfer 
Co.  50  L.  R.  A.  732,  which  sustains  special  privilege  to  baggage  transfer  com- 
pany to  enter  depot  to  solicit  business;  Boston  &  A.  R,  Co.  v.  Brown,  52  L.  R. 
A.  418,  which  holds  driver  of  public  carriage  entering  railroad  grounds  to  gel 
passenger  ordering  carriage  a  trespasser  on  soliciting  other  passengers;  Penn- 
sylvania Co.  v.  Chicago,  53  L.  R,  A.  223,  which  denies  carrier's  power  to  prevent 
others  than  lessee  occupying  hack  stands  in  street;  Cosgrove  v.  Augusta,  42 
L.  R.  A.  71.1,  which  holds  ordinance  prohibiting  hackmen,  etc.,  from  entering 
depot  to  solicit  custom  not  authorized  by  general  welfare  clause  in  city  char- 
ter; Hedding  v.  Gallagher,  64  L.  R.  A.  811,  which  sustains  right  of  railroad  com- 
pany to  give  to  one  teamster  exclusive  right  to  enter  railroad  property  to  solicit 
privilege  of  carrying  baggage  and  passengers;  State  ex  rel.  Sheets  v.  Union  Depot 
Co.  68  L.R.A.  793,  which  sustains  right  of  union  depot  company  to  grant  transfer 
company  exclusive  right  to  use  specified  part  of  depot  grounds  for  hacks  and 
vehicles  and  soliciting  patronage  of  passengers. 

Cited  in  notes  (15  L.R.A.  (N.S.)  715)  on  right  of  state  or  municipality  to 
forbid  solicitation  of  patronage  at  railway  stations;  (16  L.R.A. (N.S.)  783)  on 
right  to  discriminate  between  solicitors  of  patronage  at  depots,  wharves,  etc.; 
(62  Am.  St.  Rep.  290)  on  state  regulation  of  hacks. 

Distinguished  in  Oregon  Short  Line  R.   Co.   v.  Davidson,   33   Utah,   375,   16 
L.R.A. (N.S.)    783,  94  Pac.  10,  14  Ann.  Cas.  489,  holding  that  a  railroad  com- 
pany may  prohibit  all  but  one  hack  company  from  soliciting  business  upon  its 
depot  grounds. 
Control  of  courts  over  action  of  city  councils. 

Cited  in  Swan  v.  Indianola,  142  Iowa,  741,  121  N.  W.  547,  holding  that  the 
city  council  having  the  authority  to  choose  the  material  for  paving,  and  having 
selected  a  more  costly  material  before  any  improper  influences  were  brought  to 
bear  upon  them,  their  action  would  not  be  set  aside. 
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27  L.  R.  A.  437,  PEOPLE  v.  MILK  EXCHANGE,  145  N.  Y.  267,  45  Am.  St. 

Rep.  609,  39  N.  E.   1062. 
Combinations  and  agreements   in   restraint   of   trade. 

Cited  in  Cummings  v.  Union  Blue  Stone  Co.  164  N.  Y.  405,  52  L.  R.  A.  263, 
footnote  p.  262,  79  Am.  St.  Rep.  655,  58  N.  E.  525,  Affirming  15  App.  Div.  605, 
44  N.  Y.  Supp.  787,  holding  void  agreement  by  persons  controlling  90  per  cent 
of  sale  of  blue  stone,  to  sell  through  common  agent  and  maintain  agreed  prices; 
Re  Davies,  168  N.  Y.  101,  56  L.  R.  A.  860,  61  N.  E.  118,  holding  anti-monopoly 
act  of  1899  applicable  to  combination  formed  before  its  enactment;  National 
Harrow  Co.  v.  E.  Bement  &  Sons,  21  App.  Div.  295,  47  N.  Y.  Supp.  462,  holding 
contract  limiting  manufacture  and  fixing  price  of  harrows,  illegal;  Cohen  v. 
Berlin  &  J.  Envelope  Co.  38  App.  Div.  500,  56  N.  Y.  Supp.  588,  upholding 
validity  of  contract  designed  merely  to  stop  ruinous  competition  in  sale  of  en- 
velopes; John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  175 
N.  Y.  36,  62  L.  R.  A.  647,  footnote  p.  632,  96  Am.  St.  Rep.  598,  67  N.  E.  136, 
Affirming  54  App.  Div.  231,  66  N.  Y.  Supp.  615,  note  containing  special  term 
opinion  30  Misc.  679,  64  N.  Y.  Supp.  276,  sustaining  plan  by  which  mamif.io- 
turers  of  proprietary  medicines  shall  sell  at  fixed  prices,  with  rebate  only  to 
concerns  which  can  be  relied  on  to  maintain  selling  price  decided  upon;  Re  Atty. 
Gen.  21  Misc.  106,  47  N.  Y.  Supp.  20,  raising,  but  not  deciding,  question  as  to 
constitutionality  of  anti-monopoly  act  of  1897 ;  Excelsior  Quilting  Co.  v.  Creter, 
36  Misc.  701,  74  N.  Y.  Supp.  361,  upholding  agreement  to  manufacture  no  more 
quilting  machines  of  kind  on  which  patents  had  expired;  Wittenberg  v.  Molly- 
neaux,  60  Neb.  585,  83  N.  W.  842,  holding  agreement  not  to  use  specified  build- 
ing for  hotel  for  two  years,  valid;  West  Virginia  Transp.  Co.  v.  Standard  Oil 
Co.  50  W.  Va.  620,  56  L.  R.  A.  809,  88  Am.  St.  Rep.  895,  40  S.  E.  591,  uphold- 
ing right  of  corporation  to  refuse  to  buy  oil  unless  shipped  in  specified  way,  to 
injury  of  rival;  State  ex  rel.  Durner  v.  Huegin,  110  Wis.  253,  62  L.  R.  A.  742, 
85  N.  W.  1046,  holding  agreement  by  three  publishers  to  compel  fourth  to  reduce 
rates  of  advertising,  illegal;  United  States  v.  Addyston  Pipe  &  Steel  Co.  46 
L.  R.  A.  136,  29  C.  C.  A.  160,  54  U.  S.  App.  723,  85  Fed.  291,  holding  agreement 
to  prevent  competition  and  control  prices  of  iron  pipe  in  specified  localities, 
void;  Gibbs  v.  McNeeley,  60  L.  R.  A.  155,  55  C.  C.  A.  73,  118  Fed.  123,  holding 
combination  of  manufacturers  of  red  cedar  shingles,  to  limit  production  and 
raise  price,  illegal;  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co.  220  U.  S. 
408,  55  L.  ed.  519,  31  Sup.  Ct.  Rep.  376,  holding  that  agreements  between  dealers 
having  for  sole  purpose  destruction  of  competition  and  fixing  of  prices  are  void : 
People  v.  Klaw,  55  Misc.  91,  106  N.  Y.  Supp.  341,  holding  that  agreements  re- 
lating to  controlling  theaters  and  producing  plays  is  not  covered  by  section  168 
of  Penal  Code,  prohibiting  conspiracy  injurious  to  trade  or  commerce;  Chicago, 
\V.  &  V.  Coal  Co.  v.  People,  114  111.  App.  106,  holding  that  a  combination  which 
has  a  tendency  to  diminish  production,  to  limit  competition  and  to  enhance  prices 
is  a  combination  forbidden  and  punishable  at  common  law;  Territory  v.  Long 
Bell  Lumber  Co.  22  Okla.  913,  99  Pac.  911,  holding  that  a  combination  or  a  pool 
to  enable  the  members  to  regulate  and  fix  the  price  of  lumber  is  a  combination 
in  restraint  of  trade  which  will  be  restrained  from  so  doing;  State  v.  Duluth  Bd. 
of  Trade,  107  Minn.  530,  23  L.R.A.(N.S.)  1273,  121  N.  W.  395,  holding  that  a 
combination  for  the  purpose  of  regulating  the  dealings  between  dealers,  but  which 
does  not  influence  the  price  or  production  is  not  a  combination  in  restraint  of 
trade. 

Cited  in  footnotes  to  Ford  v.  Chicago  Milk  Shippers'  Asso.  27  L.  R.  A.  298, 
which  holds  corporation  and  its  members  may  constitute  unlawful  combination 
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to  fix  price  of  merchandise;  Hartnett  v.  Plumber's  Supply  Asso.  38  L.  R.  A. 
194,  which  holds  plumbers'  supply  association  subject  to  quo  warranto  for  as- 
suming to  prevent  giving  credit  by  members  to  delinquent  dealer;  Hawarden  v. 
Youghiogheny  &  L.  Coal  Co.  55  L.  R,  A.  828,  which  sustains  retail  coal  dealer's 
right  of  action  against  wholesalers  and  favored  retailers  combining  to  drive 
other  retailers  out  of  business;  Com.  v.  Grinstead,  56  L.  R.  A.  709,  which  holds 
agreement  not  to  resell  goods  at  less  than  specified  price  not  within  statute  for 
suppression  of  conspiracies;  Brown  v.  Jacobs  Pharmacy  Co.  57  L.  R.  A.  548, 
which  sustains  right  to  injunction  against  combination  of  merchants  to  prevent 
sales  to  other  dealer  unless  he  sells  at  fixed  prices;  State  ex  rel.  Crow  v.  Armour 
Packing  Co.  61  L.  R.  A.  464,  which  holds  that  unlawful  combination  to  fix 
prices  may  be  shown  by  acts  of  competing  dealers:  John  D.  Park  &  Sons  Co.  v. 
National  Wholesale  Druggists'  Asso.  62  L.R.A.  632,  which  holds  valid  plan  for 
sale  of  proprietary  medicines  by  manufacturers  at  fixed  prices  with  rebate  only 
to  concerns  which  may  be  relied  on  to  maintain  selling  price;  Slaughter  v. 
Thacker  Coal  &  Coke  Co.  65  L.R.A.  343,  which  holds  void  contract  by  different 
coal  mining  companies  giving  exclusive  right  to  sell  entire  output  at  uniform 
prices  to  corporation  organized  as  their  regular  sales  agent. 

Cited  in  notes  (12  L.R.A. (N.S.)  151)  on  combination  among  produce  buyers  as 
monopoly;  (74  Am.  St.  Rep.  256,  268,  271)  on  combinations  constituting  unlaw- 
ful trusts. 

Distinguished  in  Booth  v.  Seibold,  37  Misc.  103,  74  N.  Y.  Supp.  776,  upholding 
contract  not  to  sell  fish,  limited  as  to  time  and  territory;  Locker  v.  American 
Tobacco  Co.  121  App.  Div.  453,  106  X.  Y.  Supp.  115,  holding  that  an  agreement 
to  give  to  one  person  the  exclusive  right  to  sell  the  products  of  another  in  a  cer- 
tain locality  is  not  a  contract  in  restraint  of  trade;  Central  New  York  Teleph. 
&  Teleg.  Co.  v.  Averill,  129  App.  Div.  760,  114  X.  Y.  Supp.  99,  holding  that  an 
agreement  to  install  a  telephone  system  in  a  hotel  in  consideration  of  an  ex- 
clusive right  in  the  hotel  for  ten  years  is  not  an  agreement  in  restraint  of  trade : 
Re  Consolidated  Gas  Co.  56  Misc.  60,  106  X.  Y.  Supp.  407,  holding  that  a  con- 
solidation of  public  service  corporations  supplying  gas  to  the  public,  the  rates 
therefor,  being  regulated  by  the  legislature,  was  not  a  combination  in  restraint 
of  trade. 
Quo  warranto. 

Cited  in  People  ex  rel.  Atty.  Gen.  v.  Michigan  Sanitarium  &  Benev.  Asso.  151 
Mich.  464,  115  X.  W.  423;  Atty.  Gen.  ex  rel.  Wolverine  Fish  Co.  v.  A.  Booth  & 
Co.  143  Mich.  103,  106  X.  W.  868, — on  quo  warranto  as  the  proper  remedy  to  try 
right  of  a  corporation  to  do  business;  State  ex  rel.  Coleman  v.  Inner  Belt  R.  Co. 
74  Kan.  415,  87  Pac.  696,  on  the  sufficiency  of  a  complaint  in  quo  warranto  pro- 
ceedings to  dissolve  corporation  organized  for  unlawful  purposes. 

Distinguished  in  Stockton  v.  American  Tobacco  Co.  55  X.  J.  Eq.  376,  36  Atl. 
971,  holding  quo  warranto,  and  not  injunction,  proper  proceeding  to  question 
right  of  corporation  to  act  under  its  franchises. 

27  L.  R.  A.  441,  STEIXHAUSER  v.  SPRAUL,  127  Mo.  541,  28  S.  W.  620,  30 

S.  WT.  102. 
Master's  duty  to  furnish  safe  places  and  appliances. 

Cited  in  Beard  v.  American  Car  Co.  63  Mo.  App.  387,  holding  master  furnish- 
ing plank  for  unloading  cask  from  wagon  liable  for  injury  to  servant  unac- 
quainted with,  and  not  strong  enough  for  proper  use  thereof;  Minnier  v.  St- 
dalia,  W.  &  S.  W.  R.  Co.  167  Mo.  113,  66  S.  W.  1072,  holding  that  evidence  failed 
to  disclose  negligence  in  use  of  broad  gauge  car  on  narrow  gauge  trucks;  Book- 
man v.  Anheuser-Busch  Brewing  Asso.  98  Mo.  App.  560,  72  S.  W.  710.  holding 
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master  not  liable  for  injury  to  servant,  resulting  from  accident  to  skid,  secured 
and  used  in  usual  manner;  Holmes  v.  Brandenbaugh,  172  Mo.  65,  72  S.  W.  550, 
holding  master  not  liable  for  injury  to  servant,  due  to  unsafe  method  used  by 
latter  in  shifting  belt;  Shohoney  v.  Quincy,  Q.  &  K.  C.  R.  Co.  223  Mo.  678,  122 
S.  W.  1025,  holding  that  it  is  the  duty  to  furnish  the  servant  with  appliances 
reasonably  safe  as  measured  by  the  fair  average  of  the  business  in  which  he  is 
engaged;  Coin  v.  John  H.  Talge  Lounge  Co.  222  Mo.  506,  25  L.R.A. ( N.S. )  1191, 
121  S.  W.  1,  17  Ann.  Cas.  888;  Brands  v.  St.  Louis  Car  Co.  213  Mo.  708,  18  L.R.A. 
(N.S.)  705,  112  S.  W.  511, — holding  that  the  master  is  not  bound  to  furnish  the 
safest  known  appliances  but  if  he  furnishes  those  which  are  reasonably  safe  he 
has  done  his  duty;  Chrismer  v.  Bell  Teleph.  Co.  194  Mo.  209,  6  L.R.A.  (N.S.)  503, 
92  S.  W.  378,  holding  that  the  defendant  was  not  liable  for  the  death  of  the 
servant  by  the  overturning  of  a  boat  which  was  being  used  to  take  the  workmen 
to  and  from  their  work,  where  it  furnished  a  safe  boat  and  a  competent  man  to 
operate  it. 

Cited  in  note   (98  Am.  St.  Rep.  296)   on  liability  to  servant  for  injuries  due  to 
defective  machinery  and  appliances. 
Risks   of   employment. 

Cited  in.  Marshall  v.  Kansas  City  Hay  Press  Co.  69  Mo.  App.  263,  holding 
risk  of  obviously  defectively  constructed  privy  assumed  by  servant;  McKee  v. 
Chicago,  B.  &  Q.  R.  Co.  96  Mo.  App.  678,  70  S.  W.  922,  holding  that  servant 
assumes  risk  in  attempting  to  pass  between  cars  of  standing  train;  Epperson  v. 
Postal  Teleg.  Cable  Co.  155  Mo.  381,  50  S.  W.  795,  holding  risk  assumed  by  line- 
man handling  wire  knowing  it  was  "alive;"  Harff  v.  Green,  168  Mo.  314,  67  S.  W. 
576,  holding  risk  of  being  struck  by  falling  of  wheelbarrow  of  bricks  assumed 
by  carpenters  working  on  building;  Roberts  v.  Missouri  &  K.  Teleph.  Co.  166 
Mo.  378,  66-  S.  W.  155,  holding  risk  of  resting  on  cross  arm  while  tightening 
wire  assumed  by  experienced  lineman;  St.  Louis  Cordage  Co.  v.  Miller,  63  L.  R. 
A.  559,  61  C.  C.  A.  481,  126  Fed.  499,  holding  that  servant  assumes  risk  of  un- 
guarded cog  wheels,  notwithstanding  statute  requiring  them  to  be  guarded; 
Morgan  v.  Oronogo  Circle  Min.  Co.  160  Mo.  App.  116,  141  S.  W.  735,  holding  that 
servant  does  not  assume  risk  of  accident  which  is  due  to  master's  failure  to  exer- 
cise reasonable  care;  Cole  v.  Jones,  159  Mo.  App.  475,  141  S.  W.  689,  holding 
that  employee  in  lunch  counter  saloon  assumed  risk,  where  coemployee  negligent- 
ly left  trap  door  behind  counter  open,  into  which  opening  plaintiff  fell ;  Harris 
v.  Kansas  City  Southern  R.  Co.  146  Mo.  App.  539,  124  S.  W.  576,  holding  that 
servant  assumes  only  such  risks  as  are  ordinarily  incident  to  employment  and  re- 
garded as  reasonably  within  contemplation  of  parties  at  time  of  entering  into 
contract  of  hire;  Lee  v.  St.  Louis,  M.  &  S.  E.  R.  Co.  112  Mo.  App.  391,  87  S.  W. 
]2;  Blundell  v.  Wm.  A.  Miller  Elevator  Mfg.  Co.  189  Mo.  558,  88  S.  W.  103,— 
holding  that  the  servant  assumes  the  usual  and  ordinary  risks  of  the  business  in 
which  he  is  employed;  Mathis  v.  Kansas -City  Stock  Yards  Co.  185  Mo.  445,  84  S. 
W.  66,  holding  that  an  engineer  who  had  been  in  the  service  for  several  years 
assumed  the  risk  of  injury,  where  he  used  a  plank  as  a  standing  place,  the  plank 
being  liable  to  fall  at  any  time;  Garaci  v.  Hill-0'Meara  Constr.  Co.  124  Mo.  App. 
717;  102  S.  W.  594,  holding  same  and  also  the  risk  of  injury  from  a  known  ap- 
preciated defect  in  appliances;  dissenting  opinions  in  Obermeyer  v.  Logeman 
Chair  Mfg.  Co.  120  Mo.  App.  79,  96  S.  W.  673;  Rigsby  v.  Oil  Well  Supply  Co.  llo 
Mo.  App.  321,  91  S.  W.  460, — on  the  assumption  of  risk;  Welch  v.  Dieter,  130 
Mo.  App.  264",  117  S.  W.  97,  holding  that  an  experienced  stone  mason  assumed  the 
risk  of  injury  by  the  falling  of  a  stone  slab  which  he  was  placing  on  edge  on  a 
wall :  Kclh-y  v.  Chicago  &  A.  R.  Co.  105  Mo.  App.  384,  79  S.  W.  973,  holding  fire- 
L.R.A.  Au.  Vol.  IV.— 15. 
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man  assumed  risk  of  going  about  on  greasy  floor  of  engine  cab  where  torch  blew 
out,  and  he  knew  of  leaky  oil  lamps. 

Cited  in  notes  (28  L.R.A.(N.S.)  1238,  1239)  as  to  whether  servant  may  as- 
sume risk  of  dangers  created  by  master's  negligence;  (17  Eng.  Rul.  Cas.  245)  on 
assumption  of  risks  by  employee. 

Distinguished  in  Studenroth  v.  Hammond  Packing  Co.  106  Mo.  App.  486.  81 
S.  W.  487,  holding  that  where  the  servant  discovered  a  defect  in  a  machine  and 
the  foreman  promised  to  have  it  repaired,  and  the  servant  was  injured  after  a 
reasonable  time  for  repairs  had  elapsed,  he  not  knowing  that  the  machine  had 
not  been  repaired,  he  did  not  assume  the  risk;  Montgomery  v.  Chicago,  G.  YV.  I!. 
Co.  109  Mo.  App.  92,  83  S.  W.  66.  holding  that  while  a  switchman  assumes  the 
ordinary  risks  of  his  employment,  he  does  not  assume  the  risks  of  injury  through 
the  negligence  of  the  railroad  company  in  not  keeping  its  tracks  in  repair. 
Contributory  negligence. 

Cited  in  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  499,  63  L.  R.  A.  555,  61 
C.  C.  A.  481,  holding  assumption  of  risk  and  contributory  negligence,  distinct 
defenses. 

Cited  in  note   (49  L.  R.  A.  46)    on  contributory  negligence  in  entering  or  re- 
maining in  employment. 
Liability   of  servant   to   third   person    for   neglig-ence. 

Cited  in  Kelly  v.  Chicago  &  A.  R.  Co.  122  Fed.  290,  holding  servant  of  carrier 
not  liable  to  passenger  for  injury  resulting  from  failure  to  inspect  boiler;  Carson 
v.  Quinn,  127  Mo.  App.  532,  105  S.  W.  1088,  holding  that  for  acts  of  non-feasance 
the  agent  is  liable  to  the  principal  only,  but  for  acts  of  misfeasance  or  positive 
wrong  he  is  liable  jointly  with  the  principal. 

Cited  in  note   (25  L.R.A.  (N.S.)   350)   on  liability  of  agent  or  servant  to  third 
persons  for  own  negligence  or  nonfeasance. 
Liability   of  married   woman    for   torts. 

Cited  in  note   (131  Am.  St.  Rep.  135)   on  liability  of  married  women  for  torts. 

27  L.  R.  A.  448,  PEOPLE  v.  KETCHUM,  103  Mich.  443,  50  Am.  St.  Rep.  383, 
61  N.  W.  776. 

27  L.  R.  A.  449,  ROBINSON  BANK  v.  MILLER,  153  111.  244,  46  Am.  St.  Rep. 

883,  38  N.  E.  1078. 
Second  appeal  in  47  111.  App.  310. 
Partnership   real   estate. 

Cited  in  McKnight  v.  Drake,  143  HI.  App.  14,  holding  that  in  order  to  create 
resulting  trust  in  favor  of  partnership  land  must  have  been  purchased  with  firm 
funds  and  used  for  firm  purposes;  Hardin  v.  Hardin,  26  S.  D.  613,  129  N.  W. 
108,  holding  that  as  between  partners  parol  partnership  agreement  may  show 
interest  of  partners  in  real  estate;  Grant  v.  Bannister,  160  C'al.  782,  118  Pac. 
253,  holding  that  deed  of  realty  to  partners  individually,  if  unexplained,  vests  in 
them  undivided  interests  as  tenants  in  common;  Taber-Pran»  Art  Co.  v.  Durant, 
189  Mass.  174,  75  N.  E.  221;  Humes  v.  Higman,  145  Ala.  223,  40  So.  128,— holding 
that  the  mere  use  by  a  partnership,  of  property  owned  by  the  members  does  not 
make  the  property  partnership  property;  Reemsnyder  v.  Reemsnyder,  75  Kan. 
571,  89  Pac.  1014,  holding  that  land  purchased  by  two  brothers  to  be  paid  for 
out  of  the  profits  arising  from  the  land  purchased,  shows  an  intent  that  the  same 
be  partnership  property. 

Annotation  cited  in  Schlichter  Jute  Cordage  Co.  v.  Mulqueen,  142  Fed.  587, 
holding  that  partnership  equities  are  paramount  to  the  legal  title  to  partner- 
ship realty. 
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Cited  in  footnotes  to  Darrow  v.  Calkins,  48  L.  R.  A.  299,  which  holds  intent 
to  change  grantor's  interest  from  land  to  surplus  shown  by  partner's  conveyance 
of  undivided  half  interest  in  lands  to  copartner  for  partnership  uses;  Adams  v. 
Church,  59  L.  R.  A.  782,  which  holds  timber  culture  claims  exempt  from  debts 
of  owner  or  firm  of  which  he  is  member,  notwithstanding  decree  requiring  him  to 
convey  to  firm  according  to  agreement. 

Cited  in  notes  (27  L.  R.  A.  340)  on  position  of  tenants  in  dower  and  by 
curtesy  and  of  heirs  and  personal  representatives  of  deceased  partner  in  partner- 
ship real  estate;  (28  L.  R.  A.  86,  106)  on  rights  of  partners  inter  se  in  part- 
nership real  estate;  (28  L.  R.  A.  129)  on  position  of  surviving  partners  in  part- 
nership real  estate;  (28  L.  R.  A.  161)  on  rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership  real  estate;  37  L.R.A. (N.S.)  889, 
891,  892,  894,  904)  as  to  when  real  estate  considered  partnership  property;  (48 
Am.  St.  Rep.  64,  66,  68,  69,  74,  75;  39  Eng.  Rul.  Cas.  405,  406,  408,  484)  on 
partnership  real  estate. 
\  :;!•«•«•  :•-•«•  n  i>  l»y  grantee  of  encumbered  land. 

Cited  in  Siegel  v.  Borland,  93  111.  App.  326,  holding  that  mortgage  debt  must 
be  assumed  to  charge  grantee  with  its  payment:  Sherman  v.  Goodwin,  12  Ariz. 
47,  95  Pac.  121,  holding  that  person  assuming  all  mortgages  and  other  liens  is 
not  estopped  from  defending  against  any  invalid  mortgage  or  lien. 

Cited  in  footnotes  to  Knapp  v.  Connecticut  Mut.  L.  Ins.  Co.  40  L.  R.  A.  861, 
which  upholds  mortgagee's  right  to  compel  grantee  to  keep  engagement  assum- 
ing mortgage  by  suit  in  equity;  McKay  v.  Ward,  46  L.  R.  A.  623,  which  sus- 
tains personal  liability  of  purchaser  agreeing  to  pay  mortgage  debt,  though  mort- 
gagor not  liable. 
Proof  of  good  faith  in  transfer  of  property. 

Cited  in  Martin  v.  Duncan,  156  111.  280,  41  N.  E.  43,  holding  clearer  and  more 
convincing  proof  of  good  faith  needed  in  transfer  of  property  by  insolvent  to 
relative  than  in  case  of  conveyance  to  stranger;  Clark  v.  Harper,  215  111.  32,  74 
N.  E.  61,  holding  that  a  conveyance  to  a  near  relative,  while  the  grantor  is 
financially  embarrassed,  with  grantee's  knowledge  of  such  fact,  will  make  him  a 
fraudulent  grantee. 

27    L.   R.    A.    476,    NATIONAL   UNION   BANK   v.    NATIONAL,   MECHANICS* 

BANK,  80  Md.  371,  45  Am.  St.  Rep.  350,  30  Atl.  913. 
Rights    of    secured    creditors    to    dividends    from    insolvent's    estate. 

Cited  in  Merrill  v.  National  Bank,  173  U.  S.  168,  43  L.  ed.  654,  19  Sup.  Ct. 
Rep.  360,  holding  secured  creditor  of  bankrupt  bank  entitled  to  receive  face  value 
of  claim  as  it  stood  at  declaration  of  insolvency. 

Cited  in  footnotes  to  Levy  Bros.  v.  Chicago  Nat.  Bank,  30  L.  R.  A.  380,  which 
requires  deduction  of  amount  realized  on  collateral  to  time  of  making  proofs 
before  participating  in  dividends ;  Sacramento  Bank  v.  Pacific  Bank,  45  L.  R.  A. 
863,  which  holds  creditor  of  insolvent  bank  receiving  part  of  claim  from  divi- 
dends, and  also  by  enforcing  stockholder's  liability,  entitled  to  have  subsequent 
dividends  computed  on  original  claim. 

Distinguished  in  Rogers  v.  Citizens'  Nat.  Bank,  93  Md.  617,  49  Atl.  843,  not 
requiring  holders  of  collateral  security  given   by  stockholders  of  insolvent  cor- 
poration to  deduct  value  of  same  from  claim  against  corporation. 
Partnership   real    estate. 

Cited  in  notes  (27  L.  R.  A.  340)  on  position  of  tenants  in  dower  and  by 
curtesy  and  of  heirs  and  personal  representatives  of  deceased  partner  in  part- 
nership real  estate;  (28  L.  R.  A.  86)  on  rights  of  partners  inter  se  in  partner- 
ship real  estate;  (28  L.R.A.  129)  on  position  of  surviving  partners  in  partner- 
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ship  real  estate;  (28  L.  R.  A.  161)  on  rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership  real  estate;  (37  L.R.A. (N.S. )  892, 
894,  896,  902,  903)  as  to  when  real  estate  considered  partnership  property;  (48 
Am.  St.  Rep.  69;  39  Eng.  Rul.  Cas.  405)  on  partnership  realty. 

27  L.  R.  A.  498,  STATE  v.  LEE,  65  Conn.  265,  48  Am.  St.  Rep.  202,  30  Atl.  U10. 
Former  jeopardy. 

Cited  in  State  v.  Ellsworth,  131  N.  C.  776,  92  Am.  St.  Rep.  790,  42  S.  E.  699, 
upholding  right  of  court  on  trial  of  plea  of  former  conviction,  to  set  aside 
verdict;  Oliveros  v.  State,  120  Ga.  244,  47  S.  E.  627,  1  Ann.  Cas.  114,  on  a  mis- 
trial as  being  sufficient  to  sustain  a  plea  of  former  jeopardy. 

Distinguished  in  Kepner  v.  United  States,  195  U.  S.  132,  49  L.  ed.  126,  24  Sup. 
Ct.  Rep.  797,  1  Ann.  Cas.  655,  holding  that  the  state  has  no  right  of  appeal  or 
new  trial  after  a  verdict  of  acquittal  under  the  Act  relating  to  the  Philippines, 
though  such  act  recognized  the  established  jurisdiction  of  the  insular  courts, 
which  recognized  such  right  to  appeal. 
State's  rigrht  of  appeal. 

Cited  in  State  v.  Cole,  132  N.  C.  1090,  44  S.  E.  391  (dissenting  opinion),  as  to 
right  of  state  to  appeal  from  verdict  in  criminal  case. 

Cited  in  footnote  to  State  v.  Meyer,  52  L.  R.  A.  346,  which  sustains  state's 
right  to  writ  of  error  to  review  judgment  reversing  conviction. 
Expert   testimony  as   to  possibility  of  self-inflicted   injuries. 

Cited  in  Com.  v.  Spiropoulos,  208  Mass.  73,  94  N.  E.  451,  holding  expert  testi- 
mony admissible  in  murder  case,  to  show  that  wound  by  sharp  instrument  was 
not  self -inflicted;  Miera  v.  Territory,  13  N.  M.  199,  81  Pac.  586,  holding  that  in 
a  prosecution  for  homicide,  the  testimony  of  a  physician  who  had  held  the  inquest 
upon  the  body  of  the  victim,  that  in  his  opinion  the  wound  of  which  the  person 
died  could  not  have  been  self-inflicted,  was  proper. 
Change  of  judicial  procedure. 

Distinguished  in  Gunn  v.  Union  R.  Co.  27  R.  I.  324,  2  L.R.A. (N.S.)  366.  62 
Atl.  118,  holding  that  the  provisions  of  the  United  States  Constitution  relat- 
ing to  the  taking  of  property  without  due  process  of  law,  does  not  require  the 
trial  in  state  courts  of  actions  at  common  law,  by  a  jury. 

27  L.  R.  A.  502,  TOMBLER  v.  KOELLING,  60  Ark.  62,  46  Am.  St.  Rep.  146, 

28  S.  W.  795. 
Hi-Hi   house   proprietor  as  a  depositary  for  hire. 

Cited  in  Walpert  v.  Bohan,  126  Ga,  535,  6  L.R.A. (N.S.)  831,  115  Am.  St. 
Rep.  114,  55  S.  E.  181,  8  Ann.  Cas.  89,  holding  that  the  proprietor  of  a  bath 
house,  who  keeps  the  jewelry  and  valuables  of  his  patrons  for  safe  keeping  is  a 
depository  for  hire  and  liable  for  any  loss  occurring  from  want  of  ordinary  care. 

Cited  in  note  (6  L.R.A.(N.S.)  829)  on  liability  of  keeper  of  bath  house  for 
valuables. 

27  L.  R.  A.  503,  STATE  v.  NEELLY,  60  Ark.  66,  46  Am.   St.  Rep.  148,  28  S. 

"W.  800. 
Sale  of  liquor  to  minors. 

Cited  in  State  v.  Nichols,  67  W.  Va.  663,  33  L.R.A. (N.S.)  425.  69  S.  E.  304, 
•21  Ann.  Cas.  184,  holding  that  under  law  regulating  sale  of  liquor,  sale  to  minor 
takes  place  where  he  receives  liquor  and  pays  price,  although  he  is  buying  for 
undisclosed  principal;  Tony  v.  State,  144  Ala.  89,  3  L.R.A. (N.S.)  1198,  113  Am. 
St.  Rep.  20,  40  So.  388,  holding  that  a  sale  to  a  minor,  where  his  agency  is  not 
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disclosed,  is  a  sale  to  the  minor  in  vciolation  of  an  ordinance  against  such  a  sale. 

Cited  in  note    (3  L.R.A.  (N.S.)    1196)    on  penal  liability  for  sale  of  liquors  to 
minor  acting  as  agent  for  adult. 
Disclosure   of   agency. 

Distinguished  in  Mercer  v.  Leihy,  139  Mich.  453,  102  N.  W.  972,  holding  that 
where  an  auctioneer  discloses  the  fact  that  he  is  acting  on  behalf  of  his  principal, 
he  is  presumed  to  be  contracting  for  the  latter  and  not  for  himself. 

27  L.  R.  A.  505,  FLORSHEIM  BROS.  DRY  GOODS  CO.  v.  LESTER,  60  Ark. 

120,  46  Am.  St.  Rep.  162,  29  S.  W.  34. 
Transaction    of    business     within     meaning?    of    statutes. 

Cited  in  Sunny  South  Lumber  Co.  v.  Neimeyer  Lumber  Co.  63  Ark.  278,  38 
S.  W.  902,  holding  securing  of  debt  by  mortgage  not  "doing  business"  within 
meaning  of  statute  relating  to  business  by  foreign  corporations;  Commercial 
Bank  v.  Sherman,  28  Or.  577,  52  Am.  St.  Rep.  811,  43  Pac.  658,  holding  foreign 
banking  corporation  purchasing  note  in  state  not  "transacting  business"  within 
meaning  of  Code;  State  v.  Bradford  Sav.  Bank  &  T.  Co.  71  Vt.  239,  44  Atl.  349, 
holding  corporation  in  hands  of  receiver  winding  up  its  business  not  transact- 
ing business  within  meaning  of  tax  law;  Oakland  Sugar  Mill  Co.  v.  Fred  W. 
Wolf  Co.  55  C.  C.  A.  99,  118  Fed.  239,  holding  question  whether  foreign  corpora- 
tion was  transacting  business  within  state,  for  jury;  Frawley  v.  Pennsylvania 
Casualty  Co.  124  Fed.  264,  holding  writing  by  foreign  insurance  company  of 
four  policies  negotiated  by  correspondence  on  risks  within  state,  not  "transacting 
business"  within  statute  relating  to  service  of  process;  Kirven  v.  Virginia-Caro- 
lina Chemical  Co.  76  C.  C.  A.  172,  145  Fed.  293,  7  Ann.  Cas.  219;  A.  Booth  &  Co. 
v.  Weigand,  30  Utah,  142,  10  L.R.A.  (N.S.)  698,  83  Pac.  734;  State  use  of  Hart- 
Parr  Co.  v.  Robb-Lawrence  Co.  15  N.  D.  60,  106  N.  W.  406,  holding  that  a  single 
transaction  by  a  foreign  corporation  within  the  state  is  not  doing  business  with- 
in the  meaning  of  the  statutes;  W.  H.  Lutes  Co.  v.  Wysong,  100  Minn.  114,  110 
N.  W.  367,  holding  that  the  sale  and  delivery  of  a  single  machine  by  a  foreign 
corporation  is  not  such  a  doing  of  business  within  the  statute ;  Ammons  v.  Bruns- 
wick-Balke-Collender  Co.  72  C.  C.  A.  614,  141.  Fed.  576,  Affirming  5  Ind.  Terr.  645, 
82  S.  W.  937,  holding  that  the  consummation  of  a  single  transaction  by  the  sale 
and  delivery  of  a  machine  and  the  taking  of  a  note  and  mortgage  therefor  was  not 
the  doing  of  business  in  violation  of  a  statute  regulating  the  business  of  foreign 
corporations;  Simmons-Bucks  Clothing  Co.  v.  Linton,  90  Ark.  76,  117  S.  W.  775, 
holding  that  the  taking  of  a  note  and  trust  deed  for  goods  sold  and  delivered  in 
another  state,  is  not  such  transaction  of  business  as  to  be  prohibited  by  statute 
regulating  the  doing  of  business  within  the  state  by  a  foreign  corporation;  Neyens 
v.  Worthington,  150  Mich.  588,  18  L.R.A. (N.S.)  146,  114  N".  W.  404,  holding  that 
the  appointing  of  an  agent  within  the  state  with  authority  to  appoint  sub-agents 
was  a  transaction  of  business  within  the  meaning  of  the  statute. 

Cited  in  note  (2  L.R.A. (N.S. )  128)  on  sale  of  single  cargo  by  foreign  corpo- 
ration as  doing  business  in  state. 

Distinguished  in  John  Deere  Plow  Co.  v.  Wyland,  69  Kan.  257,  76  Pac.  863,  2 
Ann.  Cas.  304,  holding  that  a  single  transaction  within  the  state  may  be  a  vio- 
lation of  the  statute  regulating  the  business  of  foreign  corporations,  where  such 
act  is  connected  with  the  usual  business  of  the  corporation  and  indicates  an  in- 
tention to  carry  on  further  dealings;  International  Text  Book  Co.  v.  Lynch,  81 
Vt.  105,  69  Atl.  541,  holding  that  the  equipping  of  an  office  and  appointment  of 
an  agont  for  the  soliciting  of  business  by  enrolling  students  in  business  courses, 
was  doing  business  within  the  meaning  of  the  statute. 
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27  L.  R.  A.  507,  HATCHER  v.  BUFORD,  60  Ark.   169,  29  S.  W.  641. 
Gifts    causa    mortis. 

Cited  in  Leyson  v.  Davis,  17  Mont.  273,  31  L.  R.  A.  446,  42  Pac.  775.  holding 
gift  made  at  beginning  of  journey  and  in  contemplation  of  death,  causa  mortis, 
although  donor  returned  and  lived  some  time  after;  Lowe  v.  Hart,  93  Ark.  560, 
]25  S.  VV.  1030,  holding  that  where  complaint  alleged  that  plaintiff  was  entitled 
to  chose  in  action  by  virtue  of  gift,  gift  causa  mortis  or  inter  vivos  might  be 
proved. 

Cited  in  notes  (99  Am.  St.  Rep.  891,  892,  911,  915)  on  gifts  causa  mortis;  (9 
Eng.  Rul.  Cas.  867 )  on  requisites  of  donatio  causa  mortis. 

Distinguished  in  Wright  v.  Holmes,  100  Me.  512,  3  L.R.A.(N.S.)    772,  62  Atl. 
507,  4  Ann.  Caa.  583,  holding  that  under  statutes,  a  wife  might  by  a  gift  causa 
mortis,  deprive  the  husband  of  his  distributive  share  in  her  personal  property. 
Gift    inter   vivos. 

Cited  in  Wilson  v.  Jourdan,  79  Miss.  141,  28  So.  823,  holding  gift  made  dining 
last  illness,   but  intended  to  take  effect  at  once,  gift  inter  vivos;   Leonard   v. 
Leonard,   181  Mass.  461,  92  Am.  St.  Rep.  426,  63  N.  E.   1068,  holding  deed   by 
husband  reserving  life  estate  passed  title  to  grantee  in  grantor's  lifetime'. 
Gift  to  defeat  wife's  dower. 

Cited  in  Brownell  v.  Briggs,  173  Mass.  532,  54  N.  E.  251,  holding  deed  without 
consideration  by  husband  to  niece,  not  recorded  until  former's  death,  void  ;is 
against  wife;  Huber's  Estate,  25  Pa.  Co.  Ct.  373,  denying  right  of  donor  to 
defeat  widow's  right  of  dower  by  gift  causa  mortis. 

L.aw  governing   dower  rig-fat. 

Cited  in  note  (84  Am.  St.  Rep.  448)  on  law  governing  dower  right. 
Jurisdiction  as  to  dower. 

Cited  in  Burdett  v.  Burdett,  26  Okla.  426,  35  L.R.A.(N.S.)  969,  109  Pac.  922, 
to  the  point  that  Federal  courts  sitting  in  Indian  Territory  or  probate  couits 
have  jurisdiction  to  allot  downer  in  personalty. 

27  L.  R.  A.  511,  CRAIG  v.  GUNN,  67  Vt.  92,  30  Atl.  860. 
Liability  of  trustee  on  debt  dne  nonresident. 

Cited  in  Hawley  v.  Kurd,  72  Vt.   123.  52  L.  R.  A.   197,  82  Am.  St.  Rep.  922, 
47  Atl.  401,  holding  resident  trustee  chargeable  upon  debt  payable  to  nonresident 
in   state  of  latter's  domicil. 
Where   debt   garnishable. 

Cited  in  note  (67  L.R.A.  215)   as  to  where  debt  garnishable. 

27  L.  R.  A.  512,  BEEHLER  v.  DANIELS,   18  R.  I.  563,  49  Am.  St.  Rep.  790, 

29  Atl.  6. 
I. lability   for   injury  to  strangers  or  licensees  on   premises. 

Cited  in  Berlin  Mills  Co.  v.  Croteau,  32  C.  C.  A.  128,  50  U.  S.  App.  419,  88 
Fed.  860,  denying  liability  of  owner  for  injury  to  stranger  on  premises,  hurt  by 
collision  of  cars;  Paolino  v.  McKendall,  24  R.  I.  436,  60  L.  R.  A.  135,  96  Am. 
St.  Rep.  736,  53  Atl.  268,  holding  occupier  of  land,  burning  rubbish  thereon,  not 
liable  for  injury  to  trespassing  children  approaching  too  near  fire:  Chicago,  I. 
&  L.  R.  Co.  v.  Martin,  31  Ind.  App.  318.  f,.',  \.  |;.  591,  holding  carrier  not  liable 
for  death  of  licensee,  due  to  negligence  in  failing  to  block  wheels  of  car;  Casey 
v.  Adams.  137  111.  App.  410.  holding  that  one  who  goes  upon  premises  without  ex- 
press or  implied  invitation  of  owner,  to  do  business,  cannot  recover  for  injuries 
resulting  from  owner's  negligence;  Eckels  v.  Maher,  137  111.  App.  58,  holding  that 
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person  lawfully  on  premises  by  permission  of  law,  but  without  owner's  permission, 
cannot  recover  for  injury  unless  injury  is  by  wilful  act  of  owner;  Hanson  v. 
Spokane  Valley  Land  &  Water  Co.  58  Wash.  9,  107  Pac.  863,  holding  that  water 
company  making  excavation  across  public  way  on  private  land  is  liable  to  traveler 
impliedly  invited  to  use  road  for  negligent  injury;  Lunt  v.  Post  Printing  &  Pub. 
Co.  48  Colo.  322,  30  L.R.A.(N.S.)  67,  110  Pac.  203,  21  Ann.  Cas.  492,  holding  that 
owner  of  building  who  turns  in  alarm  of  fire  is  not  liable  to  fireman  injured  be- 
cause of  defects  in  premises;  Stanwood  v.  Clancey,  106  Me.  76,  26  L.R.A. (N.S.) 
1216,  75  Atl.  293,  holding  that  a  licensee  enters  a  building  at  his  own  risk  and 
takes  the  premises  as  he  finds  them;  Mandeville  Mills  v.  Dale,  2  Ga.  App.  611, 
58  S.  E.  1060,  holding  that  the  owner  of  the  premises  is  liable  for  injuries  to  a 
person  thereon  by  his  invitation,  where  they  result  from  a  failure  to  exercise 
ordinary  care  to  keep  premises  in  safe  condition;  People  v.  Davis,  1  111.  C.  C.  270, 
holding  that  an  ordinance  providing  that  proprietors  of  theatres  should  provide 
fire  escapes,  etc.,  does  not  impose  any  civil  liability  for  death  of  person  through 
failure  to  comply  with  ordinance;  Cruden  v.  Boston  &  M.  R.  Co.  193  Mass.  283, 
79  N.  E.  344,  9  Ann.  Cas.  1121,  holding  that  the  railroad  company  was  not  liable 
for  the  death  of  a  police  officer  while  boarding  a  train  for  the  purpose  of  appre- 
hending criminals. 

Cited  in  notes   (30  L.R.A. (N.S.)   60)   on  liability  of  property  owner  for  injury 
to  fireman  or  policeman;    (17  L.R.A. (N.S.)    920)    on  duty  of  owner  of  premises 
to  protect  licensee  against  hidden  dangers. 
Accidents    at    elevator    shafts. 

Cited  in  Stanwood  v.  Clancey,  106  Me.  76,  26  L.R.A. (N.S.)  1213,  75  Atl.  293, 
holding  that  owner  of  office  building  is  not  liable  for  injury  to  licensee  caused  by 
failure  to  keep  door  to  elevator  well  closed. 

Cited  in  footnotes  to  Malloy  v.  New  York  Real  Estate  Asso.  41  L.  R.  A.  487, 
which  denies  owner's  liability  for  injury  to  one  falling  into  elevator  shaft,  in- 
sufficient railing  for  which  has  been  left  out  of  place  by  third  person;  Gibson  v. 
International  Trust  Co.  52  L.  R.  A:  928,  which  denies  liability  for  injury  to  pas- 
senger from  involuntary  starting  of  elevator  by  conductor's  grasping  mechanism 
to  prevent  falling. 
Rigrht  of  servant  to  recover  damages  from  third  persons  for  injuries. 

Cited  in  note  (46  L.  R.  A.  60,  81)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 

27  L.  R.  A.  514,  INDIANAPOLIS  v.  CONSUMERS    GAS  TRUST  CO.  140  Ind. 

107,  49  Am.  St.  Rep.  183,  39  N.  E.  433. 
Powers   of  municipalities. 

Cited  in  Gosport  v.  Pritchard,  156  Ind.  406,  59  N.  E.  1058,  holding  formal  ordi- 
nance or  resolution  not  required  for  contract  of  municipality  for  lighting  streets; 
Wabash  R.  Co.  v.  Defiance,  167  U.  S.  100,  42  L.  ed.  93,  17  Sup.  Ct.  Rep.  748, 
upholding  power  of  municipality  to  change  overhead  railroad  crossing  to  grade 
crossing  after  rebuilding  of  bridge  by  railroad  company  under  ordinance;  Grand 
Trunk  Western  R.  Co.  v.  South  Bend,  174  Ind.  211,  36  L.R.A.  (N.S.)  855,  89  N.  E. 
885,  holding  that  accepted  city  ordinance  granting  railroad  right  to  use  street, 
does  not  deprive  city  of  its  right  to  exercise  its  police  power  in  restricting  use  of 
Kuch  street:  Leggett  v.  Detroit,  137  Mich.  253,  100  N.  W.  566,  on  the  powers  of  a 
municipality  to  make  contracts  regarding  the  use  of  their  streets;  Rushville 
r.  Rushville  Natural  Gas  Co.  164  Ind.  165,  73  N.  E.  87,  3  Ann.  Cas.  86,  holding 
that  the  granting  of  a  franchise  and  the  building  of  a  gas  plant  pursuant  thereto 
constituted  a  contract  which  could  not  thereafter  be  impaired  by  municipal 
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action;  Indianapolis  v.  Consumers'  Gas  Trust  Co.  75  C.  C.  A.  442,  144  Fed.  644, 
holding  that  the  city  could  exact  such  terms  as  it  desired  in  granting  a  franchise 
for  the  use  of  its  streets  for  laying  of  gas  mains,  and  these  when  accepted  consti- 
tuted a  binding  contract  upon  all  the  parties. 

Distinguished  in  Boerth  v.  Detroit  City  Gas  Co.  152  Mich.  662,  18  L.R.A.(N.S.) 
1204,  116  N.  W.  628,  holding  that  under  a  statute  authorizing  cities  to  provide 
for  the  regulating  of  streets,  the  city  was  authorized  to  enter  into  a  contract  for 
the  use  of  streets  by  a  gas  company,  and  reserve  the  power  to  regulate  the  rates 
for  gas. 
Conditions  in  ordinances. 

Cited  in  Noblesville  v.  Noblesville  Gas  &  Improv.  Co.  157  Ind.  169,  60  N.  E. 
1032,  holding  gas  company  bound  by  accepted  ordinance,  fixing  rates;  West  field 
Gas  &  Mill.  Co.  v.  Mendenhall,  142  Ind.  543,  41  N.  E.  1033,  and  Muncie  Natural 
Gas  Co.  v.  Muncie,  160  Ind.  101,  60  L.  R.  A.  827,  66  N.  E.  436,  holding  that  gas 
company  using  streets  under  ordinance  limiting  price  may  be  enjoined  from 
charging  higher  rates;  Cambria  Iron  Co.  v.  Union  Trust  Co.  154  Ind.  297,  48 
L.  R.  A.  45,  55  N.  E.  745,  holding  railway  company  bound  by  condition  in  fran- 
chise ordinance  requiring  it  to  pave  streets  between  its  tracks. 
Questions  as  to  jurisdiction. 

Cited  in  Hiatt  v.  Darlington,  152  Ind.  578,  53  N".  E.  825,  and  Jones  v.  Cullen, 
142  Ind.  344,  40  N.  E.  124,  holding  determination  of  tribunal  having  jurisdiction 
of  a  general  subject,  that  jurisdictional  facts  exist,  conclusive  against  collateral 
attack;  Greensburg  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co:  23  Ind.  App.  144,  55  N.  E. 

46  (dissenting   opinion),   majority    denying   jurisdiction    of   appellate   court    in 
action  to  recover  penalty  for  violation  of  ordinance,  amount  in  controversy  not 
exceeding  $50. 

Reserved    powers    of    legislature    in    respect    to    franchises. 

Cited  in  New  Orleans  Gaslight  Co.  v.  Drainage  Commission,  111  La.  843,  35 
So.  929,  holding  grant  of  right  to  lay  gas  mains  in  streets  subject  to  reserved 
power  of  legislature  to  require  location  to  be  changed  to  permit  construction  of 

sewers. 

i 
27  L.  R.  A.  519,  NASHVILLE  LUMBER  CO.  v.  FOURTH  NAT.  BANK,  94  Tenn. 

374,  45  Am.  St.  Rep.  727,  29  S.  W.  368. 
Liability  for  loss  dne  to  transfer  of  note  to  boiui  fide  purchaser. 

Cited  in  Mader  v.  Cool,  14  Ind.  App.  303,  56  Am.  St.  Rep.  304,  42  N.  E.  945, 
holding  payee  of  note  without  consideration  liable  to  maker  for  loss  due  to 
transfer  to  bona  fide  purchaser;  Jones  v.  Crawford,  107  Ga.  323,  45  L.  R.  A. 
107,  footnote  p.  105,  33  S.  E.  51,  holding  it  actionable  fraud  to  sell  to  innocent 
purchaser,  note  person  was  induced  to  sign  as  coprincipal  under  promise  that 
no  liability  should  be  enforced;  Detwiler  v.  Bainbridge  Grocery  Co.  119  Ga.  983, 

47  S.  E.  553,  to  the  point  one  who  wrongfully  transfers  negotiable  note,  under 
circumstances  which  cut  off  maker  from  his  defense,  is  liable  to  maker  for  dam- 
ages; Burke  v.  Spaight,  80  Kan.  388,  102  Pac.  253,  holding  that  the  maker  of  a 
note  who  has  a  good  defense,  may  recover  from  the  payee  what  he  lias  been  com- 
pelled to  pay  because  of  its  transfer  to  an  innocent  purchaser,  and  citing  anno- 
tation to  this  point  also. 

Annotation  cited  in  Burgess  v.  Alcorn,  75  Kan.  737,  90  Pac.  239,  on  the  effect 
of  a  transfer  of  a  negotiable  note  to  a  bona  fide  purchaser  pending  suit  by  a 
transferee  against  an  indorser;  Detwiler  v.  Bainbridge  Grocery  Co.  119  Ga.  983, 
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47  S.  E.  553,  on  right  of  action  against  one  who  negotiates  paper  so  as  to  cut  off 
maker's  defenses. 

27  L.  R.  A.  523,  STROUP  v.  STROUP,  140  Ind.  179,  39  N.  E.  864. 
Conveyances  affecting?  widow's  rights  In  husband's  estate. 

Cited  in  Frain  v.  Burgett,  152  Ind.  60,  50  N.  E.  873,  holding  that  deed  vesting 
legal  title  related  back  to  date  of  equitable  ownership,  carrying  right  of  dower 
with  it;  Murray  v.  Cazier,  23  Ind.  App.  603,  53  N.  E.  476,  holding  provision 
in  lease  by  husband,  that  rents  accruing  after  death  be  paid  his  widow,  invalid; 
Reade  v.  de  Lea,  14  N.  M.  457,  95  Pac.  131,  to  the  point  that  wife  may  proceed 
in  equity,  during  husband's  lifetime,  to  set  aside  conveyance  in  fraud  of  dower; 
Smith  v.  Lamb,  87  Ark.  347,  112  S.  W.  884,  holding  that  a  conveyance  made  only 
four  days  before  the  husband's  death,  for  the  purpose  of  depriving  the  wife  of  her 
dower  interest  in  his  estate,  was  void. 

Cited  in  footnotes  to  Walker  v.  Walker,  27  L.  R.  A.  799,  which  holds  fraudu- 
lent, transfer  of  corporate  stock  to  defeat  wife's  distributive  share;  Smith  v. 
Smith,  34  L.  R.  A.  49,  which  holds  delivery  by  husband  just  before  death,  of 
deed  of  all  realty,  made  years  before,  fraudulent  as  to  wife;  Arnegaard  v.  Arne- 
gaard,  41  L.  R.  A.  258,  which  holds  secret  unrecorded  deed  to  son  on  eve  of 
grantor's  marriage,  fraudulent  as  to  wife;  Ward  v.  Ward,  51  L.  R.  A.  858, 
which  holds  second  wife's  right  to  dower  not  defeated  by  fraudulent  ante- 
nuptial conveyance  to  sons  by  former  marriage. 
Testamentary  dispositions  by  deed. 

Cited  in  Mortgage  Trust  Co.  v.  Moore,  150  Ind.  469,  50  N.  E.  72,  holding  deed 
directed  in  will  to  be  delivered  to  son  should  be  construed  with  the  will;  Clay  v. 
Layton,  134  Mich.  341,  96  N.  W.  458,  on  the  operation  of  a  deed  as  a  will. 

Cited  in  note   (89  Am.  St.  Rep.  497,  498)   on  what  constitutes  a  testamentary 
writing. 
Pleading:  fraud. 

Cited  in  Cotterell  v.  Koon,  151  Ind.  186,  51  N.  E.  235,  and  Guy  v.  Blue,  146 
Ind.  632,  45  N.  E.  1052,  holding  use  of  epithets  in  pleading  insufficient  to  show 
fraud ;  Dawson  v.  Hipskind,  173  Ind.  225,  89  N.  E.  863,  holding  that  answer  stat- 
ing that  there  was  fraud  and  collusion  between  council  and  contractors  in  accept- 
ing street  improvements,  without  giving  facts,  is  bad;  McAfee  v.  Bending,  36 
Ind.  App.  634,  76  N.  E.  412,  holding  that  in  pleading  fraud,  the  facts  constituting 
the  fraud  alleged  must  be  set  out  by  a  special  plea;  Lux  &  T.  Stone  Co.  v. 
Donaldson,  162  Ind.  488,  68  N.  E.  1014,  holding  that  fraud  was  not  sufficiently 
pleaded  where  it  was  alleged  in, the  answer  that  the  defendants  gave  evidence  as 
to  the  materials  used,  but  the  city  council  colluded  with  the  city  engineer  and 
accepted  the  work  disregarding  the  evidence  furnished  by  the  defendants ;  Howard 
County  v.  Garrigus,  164  Ind.  599,  73  N.  E.  82,  holding  that  a  pleading  which 
alleged  that  a  contract  was  obtained  through  fraud  and  misrepresentation,  but 
which  did  not  allege  in  what  the  fraud  consisted,  is  insufficient  as  against  de- 
murrer. 

Statute   of  nses   in   United   States. 
Cited  in  note  (16  L.R.A.(N.S.)  1152)  on  statute  of  uses  in  United  States. 

27  L.  R.  A.  527,  JACKSON  v.  GREENVILLE,  72  Miss.  220,  48  Am.   St.  Rep. 

553,  16  So.  382. 
Injury  to  child  playing  in  defective  street. 

Cited  in  Irvine  v.  Greenwood,  89  S.  C.  525,  36  L.R.A.(N.S.)   369,  72  S.  E.  228, 
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holding  that  court  will  not  say  as  matter  of  law  that  play  by  children  of  seven- 
teen in  street  is  not  proper  use  for  which  street  must  be  kept  safe. 

Cited  in  note  (20  L.R.A.  (N.S.)  754)  on  liability  of  municipality  for  injury 
from  defects  or  obstructions  in  streets  to  persons  playing  thereon. 

Distinguished  in  Beaudin  v.  Bay  City,  136  Mich.  338,  99  N.  W.  285,  4  Ann. 
Cas.  248,  holding  that  a  boy  lawfully  travelling  over  a  street,  though  engaged 
in  play  at  the  time,  may  recover  for  injuries  received  through  a  defect  in  the 
street. 

27  L.  R.  A.  529,  Re  FLAHERTY,  105  Cal.  558,  38  Pac.  981. 
Delegation    of   povrer. 

Cited  in  Wilson  v.  Eureka  City,  173  U.  S.  36,  43  L.  ed.  605,  19  Sup.  Ct.  Rep. 
317,  upholding  constitutionality  of  ordinance  forbidding  the  moving,  without 
permission  of  mayor,  of  any  building  into  public  street;  Los  Angeles  County  v. 
Spencer,  126  Cal.  673,  77  Am.  St.  Rep.  217,  59  Pac.  202,  upholding  act  empower- 
ing horticultural  commissioners  to  determine  certain  class  of  nuisances  and  to 
abate  same;  State  v.  Williams,  160  Mo.  346,  54  L.  R.  A.  953,  83  Am.  St.  Rep. 
4G8,  60  S.  WT.  1077,  upholding  act  giving  power  to  state  auditor  to  license  book- 
making  on  horse  races;  Laurelle  v.  Bush,  17  Cal.  App.  417,  119  Pac.  953,  holding 
that  ordinance  providing  that  license  must  be  procured  from  police  commission- 
ers before  operating  moving  picture  show  is  not  void  as  improper  delegation  of 
power;  Trinity  County  v.  Mendocino  County,  151  Cal.  286,  90  Pac.  685.  holding 
that  a  statute  providing  for  the  appointment  of  a  commission  who  should  ap- 
point a  surveyor  to  establish  the  boundary  line  between  two  counties,  was  not 
void  as  a  delegation  of  power;  Ex  parte  Luening,  3  Cal.  App.  78,  84  Pac.  445. 
holding  that  an  ordinance  prohibiting  the  carrying  of  concealed  weapons  except 
by  permit  from  the  sheriff  was  valid;  Eureka  City  v.  Wilson,  15  Utah,  64,  48 
Pac.  41 ;  Hinman  v.  Clarke,  121  App.  Div.  108,  105  N.  Y.  Supp.  725, — holding  that 
an  ordinance  prohibiting  the  use  of  city  streets  for  the  purpose  of  moving  build- 
ings without  a  permit  to  do  so,  from  a  designated  official,  was  valid;  Samuelson 
v.  State,  116  Tenn.  487,  115  Am.  St.  Rep.  805,  95  S.  W.  1012,  holding  that  a 
statute  providing  a  penalty  for  the  unauthorized  sale  of  non-transferrable  tickets 
of  a  common  carrier,  which  were  issued  and  sold  below  the  standard  schedule 
rate,  was  not  a  delegation  of  the  power  to  make  a  penal  offense  by  the  issuance 
of  nontransferrable  tickets. 

Distinguished  in  Knight  v.  Eureka,  123  Cal.  195,  55  Pac.  768,  denying  power 
of  common  council  to  delegate  authority  to  city  attorney  to  employ  assistant. 
Proper   exercise   of   general   powers   of   municipality. 

Cited  in  Pacific  States  Supply  Co.  v.  San  Francisco,  171  Fed.  733,  holding  that 
an  ordinance  prohibiting  blasting  operations  within  certain  portions  of  the  city 
except  upon  a  permit  to  be  granted  by  the  board  of  supervisors,  was  a  valid  exer- 
cise of  the  police  power;  Re  Thomas,  10  Cal.  .App.  377,  102  Pac.  19,  holding  that 
an  ordinance  which  prohibited  the  holding  of  a  public  meeting  or  making  a  pub- 
lic address  in  a  public  park  within  certain  portions  of  the  city,  was  a  valid  exer- 
cise of  the  police  power;  Indianapolis  v.  Miller,  168  Ind.  291,  8  L.R.A.  (N.S.)  824, 
80  N.  E.  626,  holding  that  an  ordinance  requiring  all  entrances  to  be  on  public 
streets  and  not  alleys,  and  to  maintain  ticket  offices  at  certain  places  within  the 
building,  was  not  valid  as  a  proper  exercise  of  the  police  power. 

Cited  in  note  (36  Eng.  Rul.  Cas.  678)  on  necessity  of  municipal  by-law  or  ordi- 
nance being  reasonable. 
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Nniciances. 

Cited  in  note  (39  L.  R.  A.  673)  on  municipal  power  over  nuisances  affecting 
highways  and  waters. 

27  L.  R.  A.  534,  STATE  ex  rel.  FUNCK  v.  McCARTY,  52  Ohio  St.  363,  39  N. 

E.  1041. 
Mandamus   to   compel   lower  court   to   exercise   jurisdiction. 

Cited  in  State  ex  rel.  Smith  v.  Smith,  69  Ohio  St.  201,  68  N.  E.  1044,  holding 
that  mandamus  will  lie  to  compel  justice  to  exercise  jurisdiction. 
Criminal    trials   outside    the    district    within    which    the    crime   •was   com- 
mitted. 

Cited  in  State  v.  Durflinger,  73  Ohio  St.  160,  76  N.  E.  291,  holding  that  a 
statute  allowing  a  change  of  venue  upon  application  of  the  prosecuting  attorney 
is  not  void  as  a  violation  of  the  right  to  a  trial  by  jury  in  the  district  where  the 
crime  was  committed;  State  v.  Fendrick,  77  Ohio  St.  301,  82  N.  E.  1078,  holding 
that  theh  trial  by  a  city  police  court  of  an  accused  for  a  crime  committed  with- 
out the  city  limits,  but  within  the  distance  provided  by  stattue  over  which  the 
court  had  jurisdiction,  was  not  in  violation  of  the  constitution  providing  for  a 
trial  in  the  district  where  the  crime  was  committed. 

27  L.  R.  A.  536,  CINCINNATI  v.  BATSCHE,  52  Ohio  St.  324,  40  N.  E.  21. 
Assessments    for    local    improvements. 

Cited  in  Cincinnati  v.  Anderson.  52  Ohio  St.  600,  43  N.  E.  1040,  enjoining 
assessment  for  local  improvement  on  property  not  abutting  on  same;  Cincinnati, 
L.  &  N.  R.  Co.  v.  Cincinnati,  62  Ohio  St.  482,  49  L.  R.  A.  571,  57  N.  E.  229, 
denying  right  to  assess  compensation  for  lands  taken  for  public  improvement  upon 
owner's  remaining  land;  Huntington  v.  Cincinnati,  2  Ohio  N.  P.  36,  3  Ohio  S.  & 
C.  P.  Dec.  126,  holding  land  on  opposite  side  of  street  from  that  improved  was 
"bonding  and  abutting  upon  the  improvement  and  was  not  relieved  from  liability 
for  proportionate  share  of  assessment  by  fact  that  one  half  the  amount  was  paid 
by  city  out  of  general  fund;  Hasemier  v.  Cincinnati,  1  Ohio  N.  P.  N.  S.  62,  48 
Ohio  L.  J.  932,  holding  that  street  assessment  by  benefits  cannot  be  made  by 
front  foot  rule. 

27  L.  R.  A.  540,  SMILEY  v.  MAcDONALD,  42  Neb.  5,  47  Am.  St.  Rep.  084,  60 

N.  W.  355. 
Police   powers   and   creation   of    monopolies. 

Cited  in  Littlefield  v.  State,  42  Neb.  226,  28  L.  R.  A.  590,  47  Am.  St.  Rep. 
697,  60  N.  W.  724,  upholding  ordinance  requiring  milkmen  to  pay  license  fee  of 
$10;  Chicago,  B.  &  Q.  R.  Co.  v.  State,  47  Neb.  565,  41  L.  R.  A.  484,  53  Am.  St. 
Rep.  557,  66  N.  W.  624,  upholding  charter  act  permitting  city  to  compel  rail- 
road companies  to  erect  and  keep  in  repair  viaducts  over  streets;  West  Point 
Water  Power  &  L.  Improv.  Co.  v.  State,  49  Neb.  223,  68  N.  W.  507,  upholding 
act  requiring  milldam  owners  to  construct  and  maintain  fishways;  Her  v.  Ross, 
64  Xcb.  721,  57  L.  R.  A.  898,  footnote  p.  895,  97  Am.  St.  Rep.  676,  90  N.  W.  869, 
denying  city's  right  under  police  powers  to  grant  monopoly  by  contract  for  re- 
moval of  ashes,  etc.;  Schoen  v.  Atlanta,  97  Ga.  702,  33  L.  R.  A.  806,  25  S.  E. 
380,  holding  city  without  power  to  compel  removal  of  dead  animals  to  specified 
contractor's  place  outside  city  limits;  Coombs  v.  MacDonald,  43  Neb.  633,  62 
N.  W.  41.  holding  choice  between  sanitary  measures  a  function  of  legislative  de- 
partment of  government;  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
61  C.  C.  A.  98,  126  Fed.  36,  holding  grant  of  exclusive  privilege  for  fifty  years 
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to  destroy  garbage  of  city,  within  police  powers,  and  referring  particularly  to 
annotation  in  27  L.R.A.  540;  Union  P.  R.  Co.  v.  State,  88  Neb.  251,  129  N.  W. 
290,  holding  that  ordinance  regulating  location  of  stockyards  is  not  unreasonable 
interference  with  rights  of  stockyard  owners,  unless  fact  is  shown;  Dreyfus  v. 
Boone,  88  Ark.  360,  114  S.  W.  718,  holding  that  an  ordinance  providing  for  the 
removal  of  garbage  and  refuse,  and  giving  the  right  to  remove  the  same  to 
certain  individuals  exclusively,  if  reasonable,  is  a  valid  exercise  of  the  police 
power;  State  v.  Robb,  100  Me.  191,  60  Atl.  874,  4  Ann.  Cas.  275,  holding  that  an 
ordinance  providing  that  no  person  shall  be  allowed  to  remove  house  offal  and 
garbage  through  the  city  streets,  except  persons  specially  appointed  for  that 
purpose  by  the  health  commission,  was  valid;  Smith  v.  Spokane,  55  Wash.  221. 
104  Pac.  249,  holding  that  an  ordinance  which  provided  for  the  creation  of  a  city 
crematory  and  that  no  person  except  the  city  employees  appointed  for  such  pur- 
pose should  collect  garbage,  was  valid  as  an  exercise  of  the  police  power. 

Cited  in  footnotes  to  Re  Lowe,  27  L.  R.  A.  545,  which  holds  unconstitutional, 
requirement  of  license  to  remove  garbage;  Walker  v.  Jameson,  28  L.  K.  A.  <!7!>. 
which  holds  valid  as  sanitary  measure,  exclusive  contract  for  collection  of 
garbage;  Schoen  Bros.  v.  Atlanta,  33  L.  R.  A.  804,  which  denies  right  to  give 
city  monopoly  in  business  of  removing  dead  animals;  State  v.  Orr,  34  L.  K.  \. 
279,  which  sustains  ordinance  prohibiting  transportation  of  garbage  without 
license;  State  v.  Hill,  50  L.  R.  A.  473,  which  holds  void,  ordinance  requiring 
license  for  scavenger  work  and  empowering  health  board  to  decide  who  are  com- 
petent bidders. 

Cited  in  notes  (36  L.  R.  A.  598,  609)  on  power  of  municipal  corporations  to 
define,  prevent,  and  abate  nuisances;  (38  L.  R.  A.  316,  332)  on  municipal  power 
over  nuisances  affecting  safety,  health,  and  personal  comfort;  (39  L.  R.  A.  653) 
on  municipal  power  over  nuisances  affecting  highways  and  waters;  (53  L.  R.  A. 
764)  on  constitutionality  of  statute  attempting  to  grant  monopoly;  (  9  L.R.A. 
(N.S.)  1197)  on  ordinances  as  to  disposal  of  dead  animals;  (21  L.R.A.  (^.S.) 
831,  833)  on  pqwer  of  municipality  to  grant  exclusive  right  for  removal  of  sub- 
stances inimical  to  health;  (47  Am.  St.  Rep.  540,  543)  on  quarantine  and  health 
laws  and  regulations;  (53  Am.  St.  Rep.  572)  on  definition  of  police  power;  (97 
Am.  St.  Rep.  689)  on  power  of  cities  to  create  monopolies  for  removal  of  garbage 
and  noxious  substances;  (50  L.  ed.  U.  S.  204)  on  monopoly  in  contract  or  ordi- 
nance for  removal  of  garbage. 

Distinguished  in  Landberg  v.  Chicago,  237  111.  118,  21  L.R.A. (N.S.)  825.  127 
Am.  St.  Rep.  319,  86  N.  E.  638,  holding  that  an  ordinance  granting  the  exclusive 
right  to  ship  manure  from  the  city  to  places  designated  by  the  .health  commis- 
sioner, is  not  valid,  being  an  unreasonable  exercise  of  the  police  power. 

27  L.  R.  A.  545,  Re  LOWE,  54  Kan.  757,  39  Pac.  710. 
Police    powers    and    creation    of    monopolies. 

Cited  in  Schoen  v.  Atlanta,  97  Ga.  702,  33  L.  R.  A.  806,  25  S.  E.  380,  holding 
city  without  power  to  compel  removal  of  dead  animals  to  specified  contractor's 
place  outside  city  limits;  Her  v.  Ross,  64  Neb.  725,  57  L.  R.  A.  901,  97  Am.  St. 
Rep.  676,  90  N.  W.  869,  denying  city's  right  to  grant  monopoly  by  contract  for 
removal  of  ashes,  etc.;  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
61  C.  C.  A.  101,  126  Fed.  39,  holding  grant  of  exclusive  privilege  for  fifty  years  to 
destroy  garbage  of  city,  within  police  power;  Buckwalter  v.  School  Uist.  No.  42, 
85  Kan.  605,  70  Pac.  605,  holding  valid,  act  authorizing  charter  board  to  refuse 
charter  to  bank  in  community  not  needing  it. 

Cited  in  footnote  to  State  v.  Hill,  50  L.  R.  A.  473,  which  holds  void,  ordinance 
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requiring  license  for  scavenger  work  and  empowering  health  board  to  decide  who 
are  competent  bidders. 

Cited  in  notes  (27  L.  R.  A.  540)  on  monopoly  in  contract  for  removal  of 
garbage;  (36  L.  R.  A.  598)  on  power  of  municipal  corporation  to  define,  prevent, 
and  abate  nuisnces;  (39  L.  R.  A.  653)  on  municipal  power  over  nuisances  af- 
fecting highways  and  waters;  (9  L.R.A.(N.S.)  1197)  on  ordinances  as  to  disposal 
of  dead  animals;  (97  Am.  St.  Rep.  690)  on  power  of  cities  to  create  monopolies 
for  removal  of  garbage  and  noxious  substances;  (50  L.  ed.  U.  S.  205)  on  mo- 
nopoly in  contract  or  ordinance  for  removal  of  garbage. 

Distinguished  in  Dreyfus  v.  Boone,  88  Ark.  359,  114  S.  W.  718,  holding  that  an 
ordinance  providing  for  the  removal  of  garbage  and  refuse  within  the  city  and 
giving  the  exclusive  right  to  remove  the  same  to  certain  persons,  at  prices  to  be 
fixed  by  the  city,  was  a  valid  exercise  of  the  police  power,  if  the  regulation  was 
reasonable. 

Disapproved   in   State  v.   Robb,   100  Me.   192,   60   Atl.   874,   4   Ann.   Cas.  275, 
'holding   that   an   ordinance   prohibiting   any   person   from   removing   garbage   or 
house  offal  through  the  city  streets  except  persons  specially   appointed  by  the 
health  commission  for  that  purpose,  was  valid. 
Delegation  of  legislative   powers. 

Distinguished  in  State  v.  Durein,  70  Kan.  19,  15  L.R.A. (N.S.)  932,  80  Pac.  987, 
holding  that  a  statute  giving  the  probate  judge  the  discretion  to  grant  or  refuse 
permits  to  sell  intoxicating  liquors,  is  not  unconstitutional  as  a  delegation  of 
legislative  powers. 

27  L.  R.  A.  549,  LOUISVILLE  &  N.  R.  CO.  v.  HAILEY,  94  Tenn.  383,  29  S. 

W.  367. 
Injuries    to    persons    riding    in    forbidden    places. 

Cited  in  Mobile  &  0.  R.  Co.  v.  Bogle,  101  Tenn.  44,  46  S.  W.  760,  denying  right 
of  recovery  where  passenger  mounted  engine  to  prevent  being  left  behind,  and 
was  hurt;  Sands  v.  Southern  R.  Co.  108  Tenn.  11,  64  S.  W.  478,  denying  liability 
for  injury  to  boy  collusively  allowed  to  ride  by  brakeman  upon  payment  of  25 
cents;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Cox,  66  Ohio  St.  289,  90  Am.  St.  Rep.  583, 
64  N.  E.  119.  denying  liability  for  negligent  killing  of  former  employee,  invited, 
without  authority,  on  freight  train;  Spence  v.  Chicago,  R.  I.  &  P.  R.  Co.  117 
Iowa,  9.  90  X.  W.  346.  holding  person  accepted  as  passenger  on  construction  train 
by  conductor  although  contrary  to  orders,  entitled  to  recover  for  injuries  due  to 
carrier's  negligence;  Nightingale  v.  Union  Colliery,  9  B.  C.  467,  holding  that  the 
defendant  company  was  not  liable  for  the  death  of  a  person  riding  on  one  of  its 
locomotives,  without  permission  from  one  in  authority. 

Cited  in  note   (37  L.R.A. (N.S.)   423)   on  liability  of  railroad  to  person  wrong- 
fully on  train  by  collusion  with  employee. 
AVIio  lire  passengers. 

Cited  in  Chattanooga  Rapid  Transit  Co.  v.  Venable,  105  Tenn.  465,  51  L.  R.  A. 
888,  footnote  p.  886,  58  S.  W.  861,  holding  night  watchman  at  depot,  getting  on 
train  to  announce  readiness  to  resume  duty,  a  passenger. 

Cited  in  footnotes  to  Louisville  &  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381.  which 
holds  station  agent  riding  on  train  without  paying  fare,  several  hours  after 
work  ended,  a  passenger;  Mendenhall  v.  Atchison,  T.  &  S.  F.  R.  Co.  61  L.  R.  A. 
120,  which  holds  one  riding  on  platform  of  baggage  car  at  direction  of  brakeman, 
to  whom  money  paid,  not  a  passenger. 

Cited  in  note  (61  Am.  St.  Rep.  92)  on  who  are  passengers  and  when  they  be- 
come such. 


27  L.R.A.  551]  L.  R.  A.  CASES  AS  AUTHORITIES.  238 

27  L.  R.  A.  551,  HOME  BLDG.  &  CONVEYANCE  CO.  v.  ROANOKE,  01  V;-,.  .VJ, 

20  S.  E.  895. 
Damage  to  abutting:  owner*. 

Cited  in  Harrisonburg  v.  Roller,  97  Va.  584,  34  S.  E.  523,  holding  municipal 
corporation  not  liable  for  consequential  injury  to  abutting  owner  from  change 
in  grade  of  streets  and  sidewalks;  Reid  Bros.  v.  Norfolk  City  R.  Co.  94  Va.  125, 
36  L.  R.  A.  277,  64  Am.  St.  Rep.  708,  26  S.  E.  428,  holding  substitution  of  double- 
track  electric  line  for  single-track  horse  car  line  not  additional  servitude;  Meyer 
v.  Richmond,  172  U.  S.  95,  43  L.  ed.  379,  19  Sup.  Ct.  Rep.  106,  denying  right  of 
abutting  owner  to  recover  damages  for  authorized  partial  obstruction  of  street  by 
railroad;  Powell  v.  Wytheville,  95  Va.  75,  27  S.  E.  805,  holding  municipality 
liable  for  damage  due  to  negligent  performance  of  work  of  improving  street; 
Swift  &  Co.  v.  Newport  News,  105  Va.  112,  3  L.R.A.(N.S.)  406,  52  S.  E.  -J:. 
holding  that  at  common  law  a  municipality  was  not  liable  for  injuries  to  an 
abutting  owner  by  reason  of  the  change  of  grade  of  the  street,  though  improve- 
ments had  been  made  in  conformity  with  the  old  grade;  Fisher  v.  Seaboard  Air 
Line  R.  Co.  102  Va.  370,  46  S.  E.  381,  1  Ann.  Cas.  622,  holding  that  there  can- 
not be  a  recovery  for  annoyance  resulting  from  the  operation  of  a  railroad  upon 
an  adjoining  lot,  unless  the  annoyance  resulted  from  negligence;  Sauer  v.  New 
York,  206  U.  S.  544,  51  L.  ed.  1181,  27  Sup.  Ct.  Rep.  686,  holding  that  the  city 
was  not  liable  for  the  inconvenience  to  an  abutting  property  owner  by  the  erec- 
tion of  an  iron  viaduct  on  the  city  street,  the  erection  being  authorized  l>y 
statute  and  being  for  the  public  benefit;  De  Lucca  v.  North  Little  Rook.  1-1:2 
Fed.  603,  holding,  following  state  decisions,  that  the  erection  of  a  viaduct  on 
a  city  street  the  full  width  thereof  for  the  purpose  of  crossing  a  railway  track 
does  not  impose  an  additional  servitude  upon  the  street  so  as  to  entitle  the 
abutting  owner  to  damages;  Lambert  v.  Norfolk,  108  Va.  264,  17  L.R.A.(N.S-) 
1064,  128  Am.  St.  Rep.  945,  61  S.  E.  776,  holding  that  before  the  adoption  of 
the  present  state  constitution,  a  municipality  could  damage  the  private  property 
of  an  individual  without  being  liable  therefor,  if  it  were  acting  under  legislative 
authority. 

Cited  in  footnote  to  Boston  &  A.  R.  Co.  v.  Worcester,  55  L.  R.  A.  623,  which 
holds  use  of  part  of  railroad  location  outside  of  tracks  for  approach  of  highway 
bridge  over  tracks  to  abolish  grade  crossing  not  new  easement  on  right  of  way. 
Award  of  contracts  to  lowest  bidder. 

Cited  in  footnotes  to  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  33  L.  R.  A.  s-_>;.  which 
denies  legislative  right  to  authorize  secretary  of  state  to  purchase  in  open  mar- 
ket, instead  of  from  lowest  bidder;  Colorado  Paving  Co.  v.  Murphy.  M7  L.  R.  A. 
630,  which  denies  absolute  right  of  lowest  responsible  bidder,  to  city  contract. 

Distinguished  in  Perry  v.  Los  Angeles.  157  Cal.  152,  106  Pac.  410.  holding  that 
under  charter  city  may  construct  public  improvements  without  letting  contract 
for  work. 

27  L.  R.  A.  556,  ROSE  v.  KIMBERLY  &  C.  CO.  89  Wis.  545,  46  Am.  St.  Rep. 

855,  62  N.  W.  526. 
Contracts    with    foreign    corporations. 

Cited  in  Commonwealth  Mut.  F.  Ins.  Co.  v.  Hayden  Bros.  60  Xeb.  638,  83  Am. 
St.  Rep.  545,  83  N.  W.  922;  Buell  v.  Breese  Mill  &  Grain  Co.  65  111.  App.  27ii; 
Cowan  v.  London  Assur.  Corp.  73  Miss.  328,  55  Am.  St.  Rep.  535,  19  So.  298,  — 
denying  right  of  foreign  insurance  company  not  complying  with  statutes  to 
recover  premiums  or  assessments:  Maine  Guarantee  Co.  v.  Cox,  146  Ind.  109, 
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42  N.  E.  915,  upholding  right  of  foreign  building  and  loan  association  not  com- 
plying with  statutes,  to  loan  money  and  take  mortgage  security  therefor;  Swing 
v.  Munson,  191  Pa.  588,  58  L.  R.  A.  226,  71  Am.  St.  Rep.  772,  43  Atl.  342, 
refusing  to  enforce  contract  with  foreign  insurance  company,  valid  where  made, 
but  invalid  at  domicil  of  insured;  Swing  v.  Thomas,  120  111.  App.  240;  Swing 
v.  Cameron,  145  Mich.  178,  9  L.R.A.(N.S.)  421,  108  N.  W.  506,  9  Ann.  Gas.  332— 
holding  that  a  contract  made  by  mail  for  the  insurance  of  property  within  the 
state  by  an  insurance  company  not  authorized  to  do  business  within  the  state, 
does  not  enable  the  company  to  maintain  an  action  to  recover  the  assessments 
thereunder;  Presbyterian  Ministers'  Fund  v.  Thomas,  126  Wis.  283,  110  Am.  St. 
Rep.  919,  105  N.  W.  801,  holding  that  a  foreign  insurance  company  cannot  enforce 
in  the  local  courts  a  contract  of  insurance  made  in  another  state  if  it  has  not 
complied  with  the  requirements  of  the  statutes  in  regard  to  its  doing  business 
within  the  state. 

Cited  in  footnotes  to  Seamans  v.  Temple  Co.  28  L.  R.  A.  430,  which  holds 
insurance  contract  made  through  mails  by  corporation  not  authorized  to  do  busi- 
ness will  not  support  action  against  insured  for  assessment;  Bankers'  L.  Ins.  Co. 
v.  Rowland;  57  L.  R.  A.  374,  which  denies  insurance  commissioners'  power  to 
question  foreign  company's  mode  of  computing  reserve  set  forth  in  statement  for 
license;  Pope  v.  Hanke,  28  L.  R.  A.  568,  which  holds  comity  does  not  require 
execution  of  law  against  public  policy;  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  36 
L.  R.  A.  271,  as  to  law  governing  effect  of  answers  in  application  for  policy  and 
their  use  in  evidence. 

Cited  in  notes   (63  L.R.A.  837,  851,  855)   on  conflict  of  laws  as  to  contracts  of 
insurance;  9  L.R.A. (N.S.)   420)   on  effect  of  location  of  insured  property  within 
state  to  prevent  action  by  foreign  insurer  upon  contract  made  in  another. 
Inferences    from   contract   of   insurance. 

Cited  in  State  v.  Phelan,  66  Mo.  App.  555,  inferring  from  contract  of  insur- 
ance that  corporation  for  which  it  was  made  was  engaged  in  insurance  business. 
Extent  of  comity. 

Cited  in  Walker  v.  Rein,  14  N.  D.  613,  106  N.  W.  405,  holding  that  each  state 
may  decide  how  far  comity  will  extend. 

27  L.  R.  A.  558,  CHAFEY  v.  MATHEWS,  104  Mich.  103,  62  N.  W.  141. 
Participation   of  creditors  in   debtor's   fraudulent   intent. 

Cited  in  note  (31  L.  R.  A.  640)  on  participation  by  creditor  in  fraudulent 
intent  of  debtor  which  will  make  transfer  to  pay  or  secure  debt  invalid  as  to 
other  creditors. 

.*!->in  flint    xw'ftu*   • 
Expression  of  opinion  as  constituting1  fraud. 

Cited  in  McDonald  v.  Smith,  139  Mich.  222,  102  N.  W.  668,  on  the  expression 
of  an  opinion  as  constituting  fraud. 
Mortgagee's  right   of  action   against  receiver  of  mortgagor. 

Cited  in  note  ( 109  Am.  St.  Rep.  453 )  on  mortgagees'  right  of  action  against  re- 
ceiver of  mortgagor. 

27  L.  R.  A.  560,  LAWRENCE  v.  LOUISVILLE,  96  Ky.  595,  49  Am.  St.  Rep. 

309,  29  S.  W.  450. 
Statute    of    limitations. 

Cited  in  notes  (45  L.R.A.  611)  on  vested  right  in  defense  of  statute  of  limi- 
tations; (27  L.R.A. (N.S.)  1188)  on  vested  right  of  municipal  corporation  in  de- 


27  L.R.A.  560]  L.  R.  A.  CASES  AS  AUTHORITIES.  240 

fense  of  limitations;    (95  Am.  St.  Rep.  659)   on  effect  of  bar  of  statute  of  limi- 
tations. 
Power  of  legislature   over  municipalities. 

Cited  in  note  (48  L.  R.  A.  489)  on  power  of  legislature  to  impose  burdens  upon 
municipalities  and  to  control  their  local  administration  and  property. 
Retrospective    effect   of   legislation. 

Cited  in  Adair  v.  McFarlin,  28  Okla.  634,  115  Pac.  787,  holding  that  statute 
will  not  be  given  retrospective  operation  unless  intention  that  it  shall  so 
operate,  is  unequivocally  expressed;  Douglas  County  v.  Woodward,  73  Kan.  240. 
84  Pac.  1028,  holding  that  retrospective  action  will  not  be  given  to  legislation 
unless  the  intention  that  it  should  so  be  construed  appears  unequivocally  in  the 
statute;  Richardson  v.  State  Nat.  Bank,  135  Ky.  793,  123  S.  W.  1189  (dissenting 
opinion),  on  the  same  point. 

Cited  in  note  (111  Am.  St.  Rep.  456)  on  retrospective  operation  of  statutes  of 
limitation. 

27  L.  R.  A.  562,  CRANE  v.  PACIFIC  BANK,  106,  Cal.  64,  39  Pac.  215. 
Insolvent    corporations. 

Cited  in  Dyer  v.  Sebrell,  135  Cal.  598,  67  Pac.  1036,  denying  right  of  debtor 
to  set  off  claims  against  insolvent  bank,  purchased  after  insolvency ;  Argues  v. 
Union  Sav.  Bank,  133  Cal.  144,  65  Pac.  307,  denying  right  of  action  by  creditor 
to  collect  debt  against  insolvent  bank  in  process  of  liquidation;  People  v.  Sap 
Luis  Obispo  Bank,  154  Cal.  201,  97  Pac.  306,  holding  that  the  law  providing  for 
an  action  to  enjoin  a  bank  from  continuing  business  because  of  unsafe  banking 
methods,  supersedes  the  general  insolvency  law  so  far  as  it  applies  to  banks. 

Distinguished  in  Lanz  v.  Fresno  Loan  &  Sav.  Bank,  125  Cal.  459,  58  Pac.  G3. 
holding  liquidation  under  advice  of  bank  commissioners  no  defense  to  depositor's 
action  to  recover  amount  of  deposit;  Dodson  v.  Wightman,  6  Kan.  App.  841, 
49  Pac.  790,  holding  attachment  of  property  of  insolvent  private  bank,  before 
bank  commissioners  had  taken  actual  possession,  valid;  Bories  v.  Union  Bldg. 
&  L.  Asso.  141  Cal.  77,  74  Pac.  552,  holding  possession  of  receiver  of  building  and 
loan  association  subject  to  valid  liens  existing  at  time  of  his  appointment. 
Savings  banks. 

Cited  in  Murphy  v.  Pacific  Bank,  119  Cal.  338,  51  Pac.  317,  as  to  the  character 
of  the  bank  in  question  as  a  savings  bank,  left  undecided  in  the  leading  case. 

27  L.  R.  A.  565,  FIRST  NAT.  BANK  v.  MANN,  94  Tenn.  17,  27  S.  W.  1015.       . 
Usurious    contracts. 

Cited  in  Stewart  v.  Lathrop  Mfg.  Co.  95  Tenn.  501,  32  S.  W.  464,  upholding 
right  of  lender  of  money  to  abandon  usurious  note  and  recover  on  original  con- 
sideration; Lehman  v.  Trust  Co.  of  America,  59  Fla.  478,  49  So.  502,  holding  that 
difference  between  cash  and  credit  price  on  sale  of  property  may  be  put  into  form 
of  interest  on  note  given  for  purchase  price,  without  violating  usury  laws;  David- 
son v.  Davis,  59  Fla.  478,  28  L.R.A.(N.S.)  104,  52  So.  139,  20  Ann.  Cas.  1130. 
holding  that  in  a  contract  for  labor  and  services  if  the  difference  between  tin- 
cash  and  credit  price  be  greater  than  the  legal  rate  of  interest  it  does  n  ', 
render  the  contract  usurious;  Webb  v.  Tarver,  2  Tenn.  Ch.  App.  375.  holding 
that  the  assignment  of  an  illegal  note  does  not  impart  to  the  assignee  the  right 
to  recover  the  original  consideration. 

Cited  in  notes  (62  L.R.A.  55)  on  conflict  of  laws  as  to  interest  and  usurv;   (28 
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L.R.A.  (N.S.)   103)  on  increasing  price  upon  sale  on  credit  as  usury;    (46  Am.  St. 
Rep.  1 82 )  on  what  transactions  are  usurious. 

Distinguished  in  Bang  v.  Phelps  &  B.  Windmill  Co.  96  Tenn.  364,  34  S.  W. 
516,  holding  note  for  windmill,  providing  for  10  per  cent  interest  after  maturity, 
usurious.  . 

Place   of   contract. 

Cited  in  note  (55  Am.  St.  Rep.  48)   on  place  of  contract. 

27  L.  R.  A.  569,  PEOPLE'S  BANK  v.  JACKSON,  43  S.  C.  86,  49  Am.  St.  Rep. 

823,  20  S.  E.  786. 
Availability  of  defense  of   usury. 

Cited  in  note  (8  L.R.A. (N.S.)  817)  on  right  of  vendee  of  realty  to  raise  ques- 
tion of  usury  in  lien. 

27  L.  R.  A.  572,  ROBERTS  v.  DETROIT,  102  Mich.  64,  60  N.'W.  450. 
Injuries    dne    to    defective    sidewalks    and    highways. 

Cited  in  McDevitt  v.  St.  Paul,  60  Minn.  15,  33  L.  R.  A.  602,  footnote  p.  601, 
68  N.  W.  178,  sustaining  husband's  right  to  maintain  action  against  city  for 
personal  injury  to  wife  on  sidewalk;  Collier  v.  Fort  Smith,  73  Ark.  450,  68  L.R.A. 
238,  84  S.  W.  480,  holding  that  a  city  was  not  liable  for  injuries  to  a  pedestrian 
by  reason  of  a  failure  of  the  workmen  to  place  warning  signals  where  the  street 
was  barricaded  for  the  purpose  of  repair. 

Cited  in  footnotes  to  Bartram  v.  Sharon,  46  L.  R.  A.  144,  which  denies  right 
to  recover  for  injury  by  defective  highway,  to  which  negligence  of  third  person 
contributes ;  Tea  gar  v.  Flemingsburg,  53  L.  R.  A.  792,  which  holds  mere  building 
of  step  in  sidewalk  not  negligence  rendering  city  liable  for  injury  to  pedestrians; 
Harden  v.  Jackson,  66  L.R.A.  986,  which  holds  plank  sidewalk  not  so  unsafe  as  to 
render  city  liable  to  one  falling  thereon  because  his  cane  goes  through,  although 
the  edges  of  planks  have  become  so  decayed  as  not  to  withstand  pressure  of  cane. 

Cited  in  notes  (103  Am.  St.  Rep.  263;  108  Am.  St.  Rep.  151;  20  L.R.A.  (N.S.) 
516,  517,  764)  on  liability  of  municipality  for  defects  or  obstructions  in  streets. 

Disapproved  in  Goodrich  v.  University  Place,  80  Neb.  777,  115  N.  W.  538,  hold- 
ing that  a  city  is  liable  for  injuries  resulting  from  its  negligence  in  the  repairing 
of  streets. 
Recovery  by  hnsband  for  loss  of  the  services  of  the  wife. 

Cited  in  Lorf  v.  Detroit,  145  Mich.  267,  108  N.  W.  661,  holding  it  error  for  a 
court  to  instruct  that  a  husband  may  recover  for  the  loss  of  services  of  his  wife 
in  an  action  for  personal  injuries  to  her. 
Construction    of   statutes. 

Cited  in  Re  Yell,  107  Mich.  230,  65  N.  W,  97.  supplying  word  "like"  in  con- 
struction of  statute,  holding  it  to  have  been  omitted  by  mistake;  Ex  parle  Roque- 
more,  60  Tex.  Grim.  Rep.  287,  32  L.R.A. (N.S.)  1189.  131  S.  W.  1101,  holding 
that  baseball  playing  is  not  within  statute  relating  to  "Sunday  amusements"; 
Gibson  v.  Kansas  City  Packing  Box  Co.  85  Kan.  351,  116  Pac.  502,  Ann.  Gas. 
1912  D,  1103,  holding  that  statute  requiring  factory  owner  to  guard  machinery 
gives  father  no  cause  of  action  for  injury  to  minor  son  caused  by  failure  to 
comply  with  statute;  Ex  parte  Muckenfuss,  52  Tex.  Crim.  Rep.  470,  107  S.  W. 
1131,  holding  that  where  general  words  in  a  statute  follow  special  words,  they 
will  be  held  to  refer  to  the  same  class  of  things  and  not  have  the  general  mean- 
ing which  they  would  have  standing  alone;  Jacobs  v.  Bement's  Sons,  161  Mich. 
417,  126  N.  W.  1043,  holding  that  where  a  statute  providing  that  a  corporation 
L.R.A.  Au.  Vol.  IV.— 16. 
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whose  charter  shall  expire  by  their  own  limitation,  forfeiture  or  otherwise,  shall 
continue  for  three  years  after,  shall  apply  to  all  cases  where  the  charters  expire 
through  the  involuntary  action  of  the  corporation. 

27  L.  R.  A.  573,  RICH,v.  CHAMBERLAIN,  104  Mich.  436,  62  N.  W.  584. 
Statutes    relating:    to    punishment    for    crime. 

Cited  in  Rich  v.  Chamberlain.  107  Mich.  383.  65  N.  W.  235,  upholding  power  of 
governor,  under  statute,  to  commute  sentence  of  life  imprisonment  in  state  prison 
to  imprisonment  in  house  of  correction;  Re  Linden,  112  Wis.  527,  88  N.  W.  645, 
upholding  statute  permitting  transfer  of  prisoners  from  reformatory  to  state 
prison  on  recommendation  of  board  of  control  and  approval  of  governor;  Ex  parte 
Ridley.  3  Okla.  Crim.  Rep.  356,  26  L.R.A.(N.S-)  110,  106  Pac.  549,  holding  that 
governor  has  exclusive  power  to  parole  convict  upon  condition  and  power  to 
have  convict  rearrested  upon  violation  of  parole. 

Cited  in  footnote  to  Re  Conditional  Discharge  of  Convicts,  56  L.  R.  A.  658, 
which   sustains   statute  empowering  board  to  grant  paroles  after  expiration  of 
minimum  sentence  provided  for. 
Statutes    relating   to    pardons. 

Cited  in  Re  Ridley,  3  Okla.  Grim.  Rep.  350,  26  L.R.A.(N.S.)  112,  106  Pac. 
549,  holding  that  the  state  legislature  may  by  law  provide  how  applications 
for  pardons  may  be  made,  and  requiring  a  report  of  the  same,  but  they  cannot 
limit  the  power  of  the  governor  to  grant  pardons. 

Cited  in  footnote  to  Territory  v.  Richardson,  49  L.  R.  A.  440,  which  holds  in- 
valid, statutory  limitations  on  pardoning  power  of  governor. 

Cited  in  note  ( 34  L.  R.  A.  255 )  on  legislative  power  to  grant  pardon  or  amnesty. 
Mandamus. 

Cited  in  note  (58  L.R.A.  841)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 

27  L.  R.  A.  577,  ROUSE,  H.  &  CO.  v.  DONOVAN,   104  Mich.  234,  53  Am.  St. 

Rep.  457,  62  N.  W.  359. 
Due    process    of   law. 

Cited  in  Detroit  Citizens'  Street  R.  Co.  v.  Detroit,  125  Mich.  709,  84  Am.  St. 
Rep.  589,  85  N.  W.  96,  holding  action  of  common  council  in  reviewing  assessment 
not  invalidated  by  failure  to  notify  relator  when  to  attend. 

Cited  in  note  (115  Am.  St.  Rep.  950)  on  power  of  courts  to  strike  out  answers 
sufficient  in  form  and  substance  to  present  valid  defense. 

Distinguished  in  Fisher  v.  Wineman,  125  Mich.  645,  52  L.  R.  A.  194,  84  N.  W. 
1111,  holding  act  making  debt  for  labor  preferred  claim,  without  providing  for 
bringing  in  lienors,  void. 
Execution   ag:ainst   stockholders. 

Cited  in  Rouse  v.  Detroit  Cycle  Co.  Ill  Mich.  253,  38  L.  R.  A.  795,  footnote 
p.  794,  69  N.  W.  511,  denying  right  to  maintain  statutory  proceeding  for  execu- 
tion for  unpaid  subscriptions,  after  appointment  of  receiver;  Wood  v.  Sloman, 
150  Mich.  192,  114  N.  W.  317,  on  the  validity  of  the  statute  allowing  execution 
against  any  of  the  members  of  an  association. 
Rigrht  to  jury  trial. 

Cited  in  Rider-Wallis  Co.  v.  Togo,  102  Wis.  540,  78  N.  W.  767,  upholding  con- 
stitutionality of  act  authorizing  appointment  of  receiver  on  determination  of 
necessary  facts  by  court  without  jury. 
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Constitutionality   of   code  amendment. 

Cited  in  note  (86  Am.  St.  Rep.  268)  on  constitutionality  of  code  amendment 
or  revision. 

27  L.  R,  A.  580,  MT.  CARMEL  v.  SHAW,  155  111.  37,  46  Am.  St.  Rep.  311,  39 
N.  E.  584. 

Followed  on  substantially  same  issues  in  Mt.  Carmel  v.  Bell,  155  111.  44,  39 
N.  E.  586. 
Municipal    power*. 

Cited  in  House  of  Reform  v.  Lexington,  112  Ky.  181,  65  S.  W.  350,  holding 
that  city  authorized  to  maintain  house  of  correction  can  make  appropriation  to 
secure  location  near  city  of  state  house  of  reform,  to  which  it  may  send  its  pris- 
oners, instead. 

Distinguished  in  Chicago  v.  Gunning  System,  214  111.  641,  70  L.R.A.  237,  73 
N.  E.  1035,  2  Ann.  Cas.  892,  holding  that  an  ordinance  regulating  the  erection 
of  bill  boards  which  was  unreasonable  in  its  requirements  was  invalid. 
Over  streets  and  highways. 

Cited  in  People  ex  rel.  Lockwbod  &  S.  Co.  v.  Grand  Trunk  Western  R.  Co. 
232  111.  300,  83  N.  E.  839,  holding  that  courts  will  not  interfere  with  city's  plan 
for  track  elevation  because  another  plan  might  be  better;  Murphy  v.  Chicago, 
R.  I.  &  P.  R.  Co.  247  111.  618,  93  N.  E.  381,  holding  that  equity  will  not  interfere 
with  city's  discretionary  power  over  streets  unless  such  discretion  is  abused; 
People  ex  rel.  Murphy  v.  Atchison  T.  &  S.  F.  R.  Co.  217  111.  600,  75  N.  E.  573, 
holding  that  a  city  cannot  lawfully  vacate  a  street  or  any  portion  thereof  for 
the  benefit  of  a  private  individual;  Healy  v.  Deering,  231  111.  429,  121  Am. 
St.  Rep.  331,  83  N.  E.  226,  on  the  power  of  the  city  over  its  streets;  Chicago  v. 
Noonan,  121  111.  App.  188,  holding  city  not  liable  for  trespass  in  tearing  up 
sidewalks  erected  by  landowner  upon  land  dedicated  by  him  as  a  street. 

Cited  in  notes  (26  L.  R.  A.  833)  on  discontinuance  or  vacation  of  highway  by 
acts  of  public  authorities;  (39  L.  R.  A.  670)  on  municipal  power  over  nuisance 
aflVcting  highways  and  waters;  (46  Am.  St.  Rep.  494)  on  vacation  of  street. 

Distinguished   in  Dorsch  v.   Beaumont  Glass  Co.   74  Ohio  St.  217,   78   N.   E. 
215.  holding  that  the  provisions  of  a  statute  empowering  a  court  to  vacate  or 
create  a  street  does  not  give  it  the  power  to  narrow  the  street. 
As    to   cutting,    trimming:,   and   removal   of   trees. 

Cited  in  Webber  v.  Salt  Lake  City,  —  Utah  — ,  37  L.R.A.(N.S.)  1119,  120 
Pac.  503,  holding  city  not  liable  for  diminution  in  value  of  abutting  property 
by  removal  of  trees  necessary  to  change  of  grade  of  street;  LaGrange  v.  Over- 
street,  141  Ky.  52,  31  L.R.A.(N.S.)  956,  132  S.  W.  169,  holding  that  ordinance 
requiring  removal  of  tree  which  interferes  with  side  walk  is  valid;  Robinson  v. 
Spokane,  66  Wash.  530,  120  Pac.  101,  holding  that  city  may  destroy  shade  trees 
in  street  without  liability  therefor,  where  it  is  necessary  in  improving  street: 
Rosenthal  v.  Goldsboro,  149  N.  C.  135,  20  L.R.A.(N.S.)  813,  62  S.  E.  905,  16 
Ann.  Cas.  639,  holding  that  a  city  has  the  power  to  order  the  removal  of  trees 
from  its  streets  for  the  purpose  of  protecting  its  sewers  in  the  streets. 

Cited  in  footnotes  to  Bradley  v.  Southern  New  England  Teleph.  'Co.  32  L.  R.  A. 
280.  which  denies  power  of  selectmen  to  cut  and  trim  trees  overhanging  highway, 
without  owner's  consent;  Vanderhurst  v.  Tholcke.  35  L.  R.  A.  267,  which  holds 
determination  of  city  counsel  that  trees  on  sidewalk  are  obstruction,  conclusive: 
Wyant  v.  Central  Teleph.  Co.  47  L.  R.  A.  497,  which  sustains  telephone  company's 
right  to  do  necessary  trimming  of  trees  in  highway  without  giving  owner  oppor- 
tunity to  do  so;  Stretch  v.  Cassopolis,  51  L.  R.  A.  345,  which  denies  right  to 
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remove  shade  trees  from  street  without  notice  to  abutter;  Miller  v.  Detroit.  Y. 
&  A.  A.  R.  Co.  51  L.  R.  A.  955,  which  sustains  street  railway  company's  right  to 
remove  obstructing  shade  trees  without  compensation  to  abutter;  Donahue  v. 
Keystone  Gas  Co.  70  L.R.A.  761,  which  holds  gas  company  negligently  permitting 
gas  to  escape  from  pipes  in  highway  liable  for  resulting  injury  to  shade  trees 
in  front  of  abutting  property  though  fee  of  street  is  in  public. 

Cited  in  note   (20  L.R.A.  (N.S.)   810,  on  right  of  municipality  to  cut  or  trim 
trees  within  highway. 
When    injunction    frill   not   be   granted. 

Cited  in  Canal  Comrs.  v.  East  Peoria,  179  111.  234,  53  N.  E.  633,  refusing  to 
enjoin  municipality  from  deepening  and  straightening  channel  of  creek  for  better 
drainage;  Chicago  Teleph.  Co.  v.  Northwestern  Teleph.  Co.  199  111.  365,  65  X.  K. 
329,  refusing  to  enjoin  building  of  parallel  telephone  system  in  streets  of  city; 
Hildrup  v.  Windfall  City,  29  Ind.  App.  595,  64  N.  E.  942,  holding  injunction  to 
restrain  town  from  removing  shade  tree  which  is  an  obstruction  to  travel  in  street, 
properly  denied;  Perkins  v.  Reservoir  Park  Fishing  &  Boating  Club,  130  111. 
App.  135,  holding  that  a  court  of  equity  will  not  interfere  with  or  supervise  the 
exercise  by  a  municipality  of  its  purely  legislative  or  discretionary  powers; 
Tahlequah  v.  Guinn,  5  Ind.  Terr.  516,  82  S.  W.  886,  holding  that  contracts  in 
pursuance  of  an  ordinance  granting  an  exclusive  right  to  a  water  company  to 
furnish  water  to  the  citizens  of  a  certain  town,  would  not  be  restrained  since 
they  were  authorized  by  statute. 

Distinguished  in  Roby  v.  Chicago,  215  111.  609,  74  N.  E.  768,  holding  that  the 
city  council  will  not  be  enjoined  from  passing  an  ordinance  in  the  exercise  of 
its  legislative  powers. 

27  L.  R.  A.  583,  GOODLANDER  MILL  CO.  v.  STANDARD  OIL  CO.  11  C.  C.  A. 

253,  24  U.  S.  App.  7,  63  Fed.  400. 
I'roximate    or    contributory   cause   of    dumaye. 

Cited  in  Thomas  v.  Lancaster  Mills,  19  C.  C.  A.  92,  34  U.  S.  App.  404,  71  Fed. 
484,  holding  delay  in  transportation  not  proximate  cause  of  destruction  of  cotton 
by  fire  from  spark  of  passing  steamer;  Stone  v.  Boston  &  A.  R.  Co.  171  Mass. 
540,  41  L.  R.  A.  798,  51  N.  E.  1,  holding  negligent  and  unlawful  storage  of  oil  on 
station  platform  not  proximate  cause  of  damage  by  fire  caused  by  dropping  of 
match  by  stranger;  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  400,  58  L.  R.  A.  404. 
69  Pac.  338,  holding  heavy  gale  blowing  grain  doors  across  track  proximate  cause 
of  death  due  to  derailment  of  engine  thereby;  Southern  P.  Co.  v.  Yeargin.  48 
C.  C.  A.  506,  109  Fed.  436  (dissenting  opinion),  majority  holding  it  question  for 
jury  whether  failure  to  equip  locomotive  with  headlight  was  contributory  cause 
of  collision  at  night;  Cole  v.  German  Sav.  &  L.  Soc.  63  L.  R,  A.  422,  footnote 
p.  416,  59  C.  C.  A.  601,  124  Fed.  121,  holding  act  of  strange  boy  in  opening  door 
in  dark  hall,  proximate  cause  of  injury  to  one  walking  through  into  elevator  well; 
American  Lead  Pencil  Co.  v.  Nashville,  C.  &  St.  L.  R.  Co.  124  Tenn.  57,  32  L.R.A. 
iN.S.)  326,  134  S.  W.  613.  holding  that  overturning  of  oil  stove  by  shipper's 
servant  setting  fire  to  warehouse  which  spreads  to  car  is  proximate  cause  of 
loss  of  goods  in  car;  Hoffman  v.  Delaware  L.  &  W.  R.  Co.  11  North  Co.  Rep.  99, 
to  the  point  that  responsibility  of  original  wrong-doer  does  not  extend  to  every 
consequence  which  may  possibly  result  froin  his  act:  Mallen  v.  Waldowski,  203 
111.  90,  67  N.  E.  409,  holding  that  the  act  which  is  the  cause  of  the  accident, 
but  which  would  not  have  resulted  in  the  accident  but  for  some  intervening 
cause  which  gave  it  the  effect,  is  the  remote  and  not  the  proximate  cause:  Edgar 
v.  Rio  Grande  Western  R.  Co.  32  Utah,  341,  11  L.R.A. (N.S.)  744,  125  Am. 
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St.  Rep.  867,  90  Pac.  745;  Kremer  v.  New  York  Edison  Co.  102  App.  Div.  441, 
92  N.  Y.  Supp.  883  (dissenting  opinion), — on  what  constitutes  proximate  cause: 
The  Santa  Rita,  173  Fed.  417,  holding  that  the  discharging  of  a  quantity  of  fuel 
oil  into  the  harbor,  was  not  the  proximate  cause  of  the  destruction  of  the  wharf 
by  fire  communicated  through  the  oil;  American  Bridge  Co.  v.  Seeds,  11  L.R.A. 
(N.S.)  1046,  75  C.  C.  A.  407,  144  Fed.  610,  holding  that  the  negligence  of  the 
master  was  not  the  proximate  cause  of  the  injury  where  the  same  would  not  have 
occurred  but  for  the  negligent  act  of  a  fellow  servant;  Wyckoff  v.  Pajaro  Valley 
Consol.  R.  Co.  11  Gal.  App.  114,  103  Pac.  1100,  holding  that  where  the  loading 
of  cars  may  have  been  done  in  a  dangerous  manner  but  the  accident  would  not 
have  happened  but  for  an  act  of  a  third  person,  the  defect  in  the  manner  of 
loading  is  not  the  proximate  cause  of  the  injury;  Milostan  v.  Chicago,  148  111. 
App.  543.  holding  that  where  the  injury  would  not  have  occurred  but  for  the 
concurring  physical  violence  of  another,  the  negligence  of  the  first  party  was 
not  the  proximate  cause;  Hickey  v.  Chicago  City  R.  Co.  148  111.  App.  218, 
holding  that  a  passenger  taking  a  dangerous  position  is  not  the  proximate 
cause  of  his  injury,  if  the  same  results  from  the  carrier's  negligence;  Brown  v. 
American  Steel  &  Wire  Co.  43  Ind.  App.  572,  88  N.  E.  80,  holding  that  if 
suicide  was  accomplished  while  in  a  delirium  caused  by  the  injury  resulting 
from  the  defendant's  negligence,  then  such  negligence  may  be  the  proximate  cause 
of  the  death:  Atchison,  T.  &  S.  F.  R.  Co.  v.  Dickens,  7  Ind.  Terr.  31,  103 
S.  W.  750,  holding  where  the  deceased  was  injured  by  a  runaway  locomotive, 
which  had  been  left  standing  unguarded  and  had  gotten  beyond  the  control  of 
one  who  attempted  to  move  it,  the  negligence  of  the  defendant  in  permitting 
it  to  stand  ungiiarded  was  not  the  proximate  cause;  Home  Oil  &  Gas  Co.  v. 
Dabney,  79  Kan.  826,  102  Pac.  488,  holding  that  where  the  complaint  charged 
that  the  defendant*  were  negligent  in  "shooting"  an  oil  well,  but  from  a  state- 
ment of  the  facts  constituting  negligence  it  appeared  that  there  must  have  been 
some  intervening  act  which  caused  the  damage,  the  negligence  was  not  the  proxi- 
mate cause;  St.  Louis  &  S.  F.  R.  Co.  v.  Justice,  80  Kan.  20,  101  Pac.  469,  hold- 
ing that  where  the  injury  occurred  because  of  the  slippery  condition  of  the 
ground,  such  condition  was  an  intervening  cause,  so  that  the  acts  of  the  defend- 
ant were  not  the  proximate  cause;  Musolf  v.  Duluth  Edison  Electric  Co.  108 
Minn.  374,  24  L.R.A.  (N.S.)  454,  122  N.  W.  499,  holding  that  the  lack  of  suffi- 
cient insulation  in  a  heavily  charged  electric  wire  was  the  proximate  cause  of 
the  death  of  a  telephone  lineman  caused  by  his  taking  hold  of  a  wire  which  had 
come  in  contact  with  the  former  wire;  Mize  v.  Rocky  Mountain  Bell  Teleph.  Co. 
38  Mont.  531,  129  Am.  St.  Rep.  659;  100  Pac.  971,  16  Ann.  Gas.  1189,  holding 
that  the  negligence  of  the  defendant  in  allowing  its  telephone  wire  to  come  in 
contact  with  a  highly  charged  electric  light  wire  was  the  proximate  cause  of 
the  death  of  a  person  by  contact  with  the  telephone  wire. 

Cited  in  footnotes  to  Wood  v.  Pennsylvania  R.  Co.  35  L.  R.  A.  199,  which  holds 
failure  to  give  warning  of  approach  of  train  not  proximate  cause  of  injury  to 
one  struck  by  body  of  another  person  hit  by  train;  Southern  R.  Co.  v.  Webb,  59 
L.  R.  A.  109,  which  holds  negligent  jolting  of  train,  hurling  passenger  through 
door  on  track  insensible,  cause  of  death  by  train  of  other  company;  Daniels  v. 
New  York,  N.  H.  &  H.  R.  Co.  62  L.  R.  A.  751,  which  holds  death  by  suicide  of 
one  rendered  insane  by  negligent  act,  not  proximate  result  of  the  negligent  act: 
Cole  v.  German  Sav.  &  Loan  Soc.  63  L.R.A.  416,  which  holds  owner's  permitting 
hall  to  be  dark  not  proximate  cause  of  injury  due  to  fall  in  elevator  well  through 
door  opened  by  strange  boy  while  elevator  was  elsewhere ;  Nelson  v.  Narragansett 
E.  L.  Co.  67  L.R.A.  116,  which  holds  placing  of  electric  light  close  to  trolley 
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wire  at  a  curve  not  proximate  cause  of  injury  to  one  struck  by  glass  falling  from 
globe  when  broken  by  trolley  leaving  wire;  Stephenson  v.  Corder,  69  L.R.A.  246. 
which  holds  striking  of  one  horse  of  heavily  loaded  team  by  boy  in  turning  over 
hitching  rail  proximate  cause  of  their  breaking  loose  and  running  over  person. 
Distinguished  in  Steven  v.  Saunders,  34  App.  D.  C.  336,  holding  that  a  failure 
to  fasten  part  of  a  stone  coping  in  erecting  a  building  was  the  proximate  cause  of 
the  death  of  one  by  the  stone's  falling  though  it  was  dislodged  by  another 
workman. 

l)!l  IIU<TOIIN      Hlif  II  <•!<•«.. 

Cited  in  Burke  v.  Anderson,  16  C.  C.  A.  445,  34  U.  S.  App.  132,  69  Fed.  818, 
holding  master  liable  for  injury  to  unwarned  servant,  caused  by  striking  unex- 
ploded  dynamite  cartridge  with  pick;  Standard  Oil  Co.  v.  Murray,  57  C.  C.  A. 
3,  119  Fed.  573,  denying  liability  of  vendor  to  servant  of  vendee  for  injury  due 
to  burning  of  oil  with  explosive  effect;  Merrill  v.  Los  Angeles  Gas  &  Electric 
Co.  158  Cal.  504,  31  L.R.A.(N.S.)  562,  139  Am.  St.  Rep.  134,  111  Pac.  534. 
holding  that  negligence  of  user  of  gas  in  not  extinguishing  fire  in  building  is 
not  proximate  cause  of  explosion  where  gas  company  negligently  permitted  leak 
of  gas;  Jennings  v.  Davis,  109  C.  C.  A.  451,  187  Fed.  708,  holding  that  owner 
of  pipe  line  for  transportation  of  petroleum  is  bound  to  use  only  such  care  to 
prevent  leakage  to  another's  damage,  as  would  be  exercised  by  man  of  ordinary 
prudence  if  risk  was  his  own;  Standard  Oil  Co.  v.  Wakefield,  102  Va.  830.  66 
L.R.A.  795,  47  S.  E.  830,  holding  that  it  is  the  duty  of  one  shipping  gas  naptha 
or  other  similar  articles  to  equip  the  cars  in  which  it  is  shipped  so  that  it  can 
safely  be  discharged  in  the  ordinary  way  by  the  exercise  of  reasonable  care. 

Cited  in  footnotes  to  Langenbaugh  v.  Anderson,  62  L.R.A.  948.  which  denies 
liability  of  lessor  of  lot  for  production  of  oil  or  gas  therefrom,  for  injury  to 
adjoining  owner's  property  through  escape  of  oil  by  lessee's  negligence;  Standard 
Oil  Co.  v.  Wakefield's  Admr.  66  L.R.A.  792,  which  holds  one  delivering  gas 
naptha  to  consignee  in  tank  car  provided  by  himself  liable  for  death  of  servant  of 
consignee  while  unloading  car  by  explosion  due  to  fact  that  car  could  not  be 
unloaded  with  safety  in  ordinary  way  because  of  defective  condition. 

Cited  in  note  (15  L.R.A.(N.S.)   537)  on  liability  for  escape  of  dangerous  sub- 
stance stored  on  premises. 
Injury  to  strangers. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ballentine,  28  C.  C.  A.  754,  56  U.  S. 
App.  266,  84  Fed.  937,  holding  carrier  not  liable  for  injury  to  boy  going  on  prem- 
ises to  see  burning  of  train  of  tank  cars;  Bragdon  v.  Perkins-Campbell  Co.  30 
C.  C.  A.  571,  58  U.  S.  App.  91,  87  Fed.  113,  denying  liability  of  vendor  to  stranger 
for  injury  due  to  defective  saddle;  Fowles  v.  Briggs,  116  Mich.  428,  40  L.  R.  A. 
530,  footnote  p.  528,  72  Am.  St.  Rep.  537,  74  N.  W.  1046,  denying  shipper's  lia- 
bility for  injury  to  brakeman  by  shunting  of  lumber  negligently  loaded;  Pennsyl- 
vania R.  Co.  v.  Hummel,  92  C.  C.  A.  541,  167  Fed.  93,  holding  that  the  railroad 
company  was  liable  for  injury  to  a  servant  of  the  person  to  whom  it  had 
furnished  a  defective  car  to  be  loaded;  Simons  v.  Gregory,  120  Ky.  124,  85 
S.  W.  751,  holding  that  a  contractor  who  placed  a  defective  elevator  in  a  building 
is  not  liable  to  a  passenger  injured  therein,  unless  it  is  shown  that  he  had  or 
should  have  had  knowledge  of  the  defect;  Casey  v.  Wrought  Iron  Bridge  Co.  114 
Mo.  App.  64,  89  S.  W.  330,  holding  that  a  contractor  who  had,  built  a  bridge 
was  liable  to  a  person  injured  by  reason  of  its  fall,  where  it  was  constructed 
in  a  defective  manner  and  the  defects  concealed;  Southern  Oil  Co.  v.  Church 
32  Tex.  Civ.  App.  327,  74  S.  W.  797.  holding  that  one  furnishing  defective 
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machinery  to  an  independent  contractor  under  a  contract,  does  not  become  liable 
for  personal  injury  resulting  therefrom  to  a  servant  of  the  contractor. 

Cited  in  footnote  Cohn  v.  May,  69  L.R.A.  800,  which  holds  occupant  of  lower 
floors  who  block  stairway  liable  for  injury  to  tenant  of  upper  floor  who  is  there- 
by compelled  to  drop  a  considerable  distance  to  escape  a  fire. 

Cited  in  notes  (46  L.R.A.  119)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties; 
(19  L.R.A.  (N.S.)  934)  on  liability  of  manufacturer,  packer,  or  vendor  to  per- 
sons not  in  privity  of  contract,  for  injury  from  defects  in  article;  (92  Am. 
St.  Rep.  555)  on  liability  to  third  persons  of  lessors  of  real  or  personal  property, 
(100  Am.  St.  Rep.  197)  on  right  to  recover  for  negligence  in  absence  of  privity; 
(111  Am.  St.  Rep.  716)  on  manufacturer's  liability  to  third  persons. 

Distinguished  in  Glynn  v.  Central  R.  Co.  175  Mass.  512,  78  Am.  St.  Rep.  507, 

56  N.  E.  698,  denying  liability  of  carrier  passing  car  to  another  road  for  acci- 
dent to  employee  of  latter  road,  occurring  after  point  of  passing  on  such  road  for 
inspecting  foreign  cars;  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  306, 

57  C.  C.  A.  240,   120  Fed.  868,  holding  manufacturer  of  imminently  dangerous 
threshing  machine   liable  to   third   person   for   injuries   sustained  in   operation 
thereof. 

Direction    of   verdict. 

Cited  in  Teis  v.  Smuggler  Min.  Co.  15  L.R.A. (N.S.)  900,  85  C.  C.  A.  478,  158 
Fed.  269,  holding  that  where  the  facts  are  undisputed  and  the  result  to  be 
derived  therefrom  are  such  that  reasonable  minds  will  not  disagree  upon,  the 
court  will  properly  direct  a  verdict. 

27  L.  R.  A.  588,  SCOTT  v.  SCHOOL  DIST.  NO.  9,  67  Vt.  150,  31  Atl.  145. 
Interest   of   public   officers   in   official   contracts. 

Cited  in  McFarland  v.  Gordon,  70  Vt.  458,  41  Atl.  507,  denying  right  of  alder- 
man to  recover  for  services  rendered  under  authority  of  ordinance  of  common 
council  providing  compensation  therefor. 

Cited  in  footnote  to  Sylvester  v.  Webb,  52  L.  R.  A.  518,  which  sustains  con- 
tract to  erect  school  building  by  member  of  building  committee  and  selectmen  of 
town. 
TJsagpe   and    custom    as    affecting'    contracts. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Naive,  112  Tenn.  258,  64  L.R.A.  448, 
79  S.  W.  124,  holding  contract  to  transport  perishable  goods  to  destination  with 
all  reasonable  despatch  not  violated  by  custom  to  suspend  business  on  holiday. 

27  L.  R.  A.  590,  COLGROVE  v.  SMITH,  102  Cal.  220,  36  Pac.  411. 
Negligence   of   independent   contractor. 

Cited  in  Hoff  v.   Shockley,    122  Iowa,   728,   64  L.  R.  A.  542,  footnote  p.  538, 

101  Am.  St.  Rep.  289,  98  N.  W.  573,  holding  property  owner  not  liable  for  in- 
juries to  traveler  by  obstructions  placed  in  street  without  danger  signals  by  inde- 
pendent contractor  for  construction  of  building;  Anderson  v.  Feutsch,  31  Nev.  505, 
103  Pac.  1013,  holding  that  person  cannot  avoid  liability  for  injury  to  traveller 
caused  by  excavation  in  street,  by  having  work  done  by  independent  contractor; 
Kirk  v.  Santa  Barbara  Ice  Co.  157  Cal.  593,  108  Pac.  509,  holding  that  company 
having  license  to  tear  up  street  to  lay  refrigerating  main  cannot  evade  liability 
for   negligence   by   employing    independent    contractor    to    do   work;    O'Hara   v. 
Laclede  Gaslight  Co,  131  Mo.  App.  452,  110  S.  W.  642,  on  the  liability  for  the 
torts  of  an  independent  contractor;  Donovan  v.  Oakland  &  B.  Rapid  Transit  Co. 

102  Cal.  250,  36  Pac.  516,  holding  street  railway  company  liable  for  injuries  to 
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a  pedestrian  by  falling  into  a  hole  left  unguarded  in  the  street  by  an  independent 
contractor  who  was  erecting  poles  for  the  defendant,  if  his  work  had  been 
accepted;  Spence  v.  Schultz,  103  Cal.  212,  37  Pac.  220,  holding  lot  owner  liable 
for  injury  to  a  pedestrian  by  falling  into  the  unguarded  excavation  along  the 
side  walk,  though  the  same  had  been  left  by  an  independent  contractor  who  was 
erecting  a  building  on  the  lot;  Stockton  Automobile  Co.  v.  Confer,  154  Cal.  405, 
97  Pac.  881,  holding  that  the  city  street  commissioner  was  liable  for  injuries  to  a 
vehicle  by  an  obstruction  in  the  street  placed  there  by  an  independent  contractor 
who  was  laying  a  crossing,  where  the  city  officials  had  notice  of  the  obstruction; 
Luce  v.  Holloway,  156  Cal.  164,  103  Pac.  886,  holding  that  a  street  paving  con- 
tractor was  liable  for  injuries  to  a  locomotive  engineer  by  the  derailing  of  his 
engine  because  of  dirt  thrown  upon  the  track  by  an  independent  contractor  to 
whom  he  had  let  the  contract  to  grade  the  streets  prior  to  paving:  Cameron 
Mill  &  Elev.  R.  Co.  v.  Anderson,  34  Tex.  Civ.  App.  108,  78  S.  W.  8,  holding  de- 
fendant company  liable  for  injuries  to  a  pedestrian  by  falling  into  an  excavation 
left  unguarded  by  an  independent  contractor,  the  excavation  being  made  in 
the  street  under  permission  from  the  city,  'but  no  instructions  ever  having  been 
given  to  the  contractor  as  to  guarding  it. 

Cited  in  footnotes  to  Sanford  v.  Pawtucket  Street  R,  Co.  33  L.  R.  A.  564,  which 
lenies  liability  of  street  railway  company  for  negligence  of  contractor  building 
road;  Leavitt  v.  Bangor  &  A.  R.  Co.  36  L.  R.  A.  382,  which  denies  liability  of 
railroad  company  for  contractor's  negligence  in  communicating  fire  from  cooking 
car  while  cutting  wood  for  railroad  company;  Wertheimer  v.  Saunders,  37  L.  R. 
A.  146,  which  holds  landlord  liable  for  independent  contractor's  negligence  in 
putting  new  roof  on  building;  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  40 
L.  R.  A.  345,  which  holds  street  railway  company  liable  for  injury  to  spectator  at 
free  exhibition  of  markmanship  given  by  independent  contractor  on  company's 
grounds;  Bonaparte  v.  Wiseman,  44  L.  R.  A.  482,  which  requires  one  employing 
independent  contractor  to  excavate  near  neighbor's  house,  to  notify  neighbor  or 
see  that  contractor  exercises  due  care;  Boomer  v.  Wilbur,  53  L.  R,  A.  172,  which 
denies  owner's  liability  for  injury  by  fall  of  bricks  through  negligence  of  inde- 
pendent contractor  repairing  chimney;  Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A. 
285,  which  holds  landlord  liable  for  independent  contractor's  negligence  in  putting 
in  automatic  fire  extinguisher;  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe 
Co.  60  L.  R,  A.  116,  which  holds  landlord  liable  to  tenants  of  lower  floor  for 
injury  from  freezing  of  automatic  fire  extinguisher  in  portion  retained  by  former, 
though  building  heated  by  independent  contractor;  Hoff  v.  Shockley,  64  L.R.A. 
538  which  holds  property  owner  not  liable  for  injuries  to  traveler  due  to  obstruc- 
tions placed  by  an  independent  contractor  in  front  of  his  property  without  dan- 
ger signals. 

Cited  in  notes  (65  L.R.A.  748)  on  liability  for  acts  of  independent  contractor 
where  injury  is  direct  result  of  work  contracted  for;  (65  L.R.A.  841,  847)  on 
liability  for  injuries  caused  by  performance  of  work  by  independent  contractor 
which  is  dangerous  unless  certain  precautions  are  observed;  (66  L.R.A.  124,  135) 
on  liability  for  acts  of  independent  contractor  where  injuries  result  from  non- 
performance  of  absolute  duties  of  employer. 

Distinguished  in  Frassi  v.  McDonald,  122  Cal.  403,  55  Pac.  139,  holding  owner 
with  power  to  alter  building  contract  not  liable  for  negligence  of  independent  con- 
tractor working  thereunder;  Louthan  v.  Hewes,  138  Cal.  119,  70  Pac.  1065,  deny- 
ing liability  of  owner  for  negligence  of  independent  contractor  in  construction  of 
stairway. 
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27  L.  R.  A.  593,  TOPEKA  v.  BOUTWELL,  53  Kan.  20,  35  Pac.  819. 
Punishment   of   criminals. 

Cited  in  St.  Louis  v.  Karr,  85  Mo.  App.  613,  sustaining  judgment  for  false 
imprisonment  against  superintendent  of  workhouse,  detaining  plaintiff  under  in- 
valid city  ordinance. 

Cited  in  footnotes  to  State  v.  Yandle,  34  L.  R.  A.  392,  which  sustains  right  of 
employment  of  convict  on  public  roads;  Simmons  v.  Georgia  Iron  &  Coal  Co.  61 
L,  R.  A.  739,  which  denies  right  to  work  convicts  in  private  chain  gangs  controlled 
by  private  individuals. 

Cited  in  note  (35  L.  R.  A.  566,  578)   on  cruel  and  unusual  punishments. 
Poll    taxes. 

Cited  in  note  (29  L.  R.  A.  412)  on  poll  taxes. 
Liability    of   municipality   for   torts   of   officers. 

Cited  in  footnote  to  Wilson  v.  Mitchell,  65  L.R.A.  158,  which  holds  that 
municipality  cannot  ratify  act  of  waterworks'  superintendent  in  wrongfully  con- 
necting well  with  city  water  mains  so  as  to  become  liable  for  water  taken  from 
the  well. 

27  L.  R.  A.  614,  SYNDICATE  INS.  CO.  v.  BOHN,  12  C.  C.  A.  531,  27  U.  S.  App. 

564,  65  Fed.  165. 
Corporation    as    a    distinct    entity. 

Cited  in  Watson  v.  Bonfils,  53  C.  C.  A.  545,  116  Fed.  167,  holding  bank  owning 
stock  and  notes  of  corporation  it  had  created,  without  power  to  transfer  title 
to  real  estate  held  by  such  corporation. 
Conditions   in   policies. 

Cited  in  Johnson  v.  Sun  F.  Ins.  Co.  3  Ga.  App.  432,  60  S.  E.  118,  holding 
that  a  clause  in  an  insurance  policy  that  a  clause  in  a  policy  that  it  shall  be 
void  if  additional  insurance  without  the  insurer's  consent  avoids  the  policy  and 
also  that  no  person  unless  duly  authorized  in  writing  shall  be  deemed  the  agent 
of  the  company,  is  a  valid  and  reasonable  provision. 

Cited  in  note  (1  Brit.  Rul.  Gas.  614)   on  renewal  of  fire  insurance  policy  after 
fact  invalidating  original  has  ceased  to  exist. 
Conditions    in   policies   as   to   ownership    of   insured   property. 

Cited  in  Mechanics  &  T.  Ins.  Co.  v.  Mutual  Real  Estate  &  Bldg.  Asso.  98  Ga. 
2G5,  25  S.  E.  457,  holding  conditions  in  policy  as  to  ownership  of  insured  property 
binding  on  insured,  unless  waived  by  insurer;  Orient  Ins.  Co.  v.  Williamson,  98 
Ga.  466,  25  S.  E.  560,  holding  plea  that  insured  was  not  owner  of  property  insured 
when  policy  was  issued  improperly  rejected;  Rosenstock  v.  Mississippi  Home  Ins. 
Co.  82  Miss.  687,  35  So.  309,  holding  vendor  admitting  vendee  into  possession  of 
real  estate  upon  part  payment  of  purchase  price  not  sole  owner  within  terms  of 
policy;  Bacot  v.  Phoenix  Ins.  Co.  96  Miss.  245,  25  L.R.A. (N.S.)  1226,  50  So. 
729,  Ann.  Gas.  1912B,  262,  holding  that  policy  on  homestead  void  because  taken  in 
name  of  husband  while  title  was  in  wife,  is  valid  so  far  as  mortgagee  is  con- 
cerned where  mortgagee  clause  is  attached;  Allen  v.  Phcenix  Assur.  Co.  12  Idaho, 
665,  8  L.R.A. (N.S.)  907,  88  Pac.  245,  2  Ann.  Cas.  328,  holding  that  if  the 
insured  in  his  application  truly  represented  the  state  of  title  of  the  property, 
the  policy  could  not  be  avoided  because  of  a  clause  in  the  policy  that  it  should 
be  void  if  the  title  of  the  insured  was  other  than  absolute;  Glens  Falls  Ins.  Co. 
v.  Michael,  167  Ind.  684,  8  L.R.A. (N.S.)  718,  74  N.  E.  964,  holding  that  the 
provision  in  a  policy  that  it  shall  be  void  if  the  title  of  the  insured  is  other  than 
an  absolute  one,  makes  the  policy  voidable  only,  and  the  condition  is  waived 
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if  the  policy  is  issued  without  any  inquiry  as  to  title;  Parsons  v.  Lane,  97  Minn. 
112,  4  L.R.A.(N.S.)  238,  106  N.  W.  485,  7  Ann.  Gas.  1144.  holding  that  the 
insurance  company  does  not  waive  provisions  of  policy  as  to  ownership  by  issuing 
the  policy  without  inquiry,  unless  it  has  knowledge  of  the  condition  of  the  title; 
Bacot  v.  Phoenix  Ins.  Co.  96  Miss.  223,  25  L.R.A.(N.S.)  1232,  50  So.  729,  Ann. 
Gas.  1912  B,  262,  holding  that  the  husband  could  not  recover  on  a  policy  on  the 
homestead,  title  to  which  was  in  the  wife's  name,  where  there  was  a  clause  in 
the  policy  providing  that  the  same  should  be  void  if  the  title  of  the  insured  was 
not  an  absolute  one. 

Cited  in  footnotes  to  Southern  Ins.  Co.  v.  Estes,  52  L.  R.  A.  915,  which  holds 
policy  not  avoided  by  existence  of  vendor's  lien,  nor  institution  of  foreclosure 
proceedings;  Steinmeyer  v.  Steinmeyer,  59  L.  R.  A.  319..  which  holds  entry  of 
judgment  setting  aside  voluntary  deed  does  not  change  grantee's  ownership; 
Phenix  Ins.  Co.  v.  Kerr,  66  L.R.A.  569,  which  holds  interest  of  owner  of  property 
held  by  another  under  option  to  purchase  which  is  irrevocable  by  owner  but  which 
owner  of  option  is  not  bound  to  accept,  sole  and  unconditional  ownership. 

Disapproved  in  effect  in  Manchester  Fire  Assur.  Co.  v.  Abrams,  32     C.  C.  A. 
431,  61  U.  S.  App.  276,  89  Fed.  936,  holding  insured  not  required  to  show  more 
than  insurable  interest,  where  he  does  not  misrepresent  or  conceal  his  interest. 
Estoppel. 

Distinguished  in  Baldwin  v.  German  Ins.  Co.  113  Iowa,  317,  86  Am.  St.  Rep. 
375,  85  N.  W.  26,  holding  insurer  not  estopped   from   setting  up   invalidity  of 
policies,  because  of  mortgage  clause  attached,  without  consideration  and  without 
knowledge  of  vacancy  of  premises. 
MortR-nge   clauses    in    policies. 

Cited  in  North  British  &  M.  Ins.  Co.  v.  Bonn,  49  Neb.  573,  68  N.  W.  942,  and 
Hare  v.  Headley,  54  N.  J.  Eq.  556,  35  Atl.  445,  upholding  validity  of  clause  in 
policies  continuing  insurance  as  to  mortgagee,  where  policy  may  be  avoided  as 
to  owner  or  mortgagor;  Boyd  v.  Thuringia  Ins.  Co.  25  Wash.  450,  55  L.  R.  A.  166, 
65  Pac.  785,  holding  policy  not  invalidated  by  subsequent  acts  of  mortgagor, 
where  mortgagee  is  party  intended  to  be  insured;  Delaware  Ins.  Co.  v.  Greer, 
61  L.  R.  A.  139,  footnote  p.  137,  57  C.  C.  A.  191,  120  Fed.  919,  holding  mortgage 
clause  providing  for  payment  of  loss  to  mortgagee  "as  his  interest  may  appear" 
subjects  mortgagee  to  risks  of  acts  or  omissions  of  mortgagor  affecting  validity 
of  policy;  People's  Sav.  Bank  v.  Retail  Merchants'  Mut.  Fire  Asso.  146  Iowa, 
539,  31  L.R.A.  (N.S.)  456,  123  N.  W.  198,  holding  that  under  mortgagee  clause 
mortgagee  is  entitled  to  notice  before  cancellation  of  policy  because  of  misstate- 
ment  by  applicant  as  to  nature  of  title;  Scottish  Union  &  Nat.  Ins.  Co.  v.  Field, 
18  Colo.  App.  72,  70  Pac.  149,  holding  that  the  trustee  was  not  bound  by  a 
settlement  between  the  insured  and  insurer  where  the  policy  provided  that  no 
act  or  neglect  of  the  insured  should  affect  the  rights  of  the  trustee:  Collinsville 
Sav.  Soc.  v.  Boston  Ins.  Co.  77  Conn.  680,  69  L.R.A.  926.  60  Atl.  647,  holding 
computation  of  loss  by  appraisers  appointed  by  insured  and  insurer  was  binding 
upon  mortgagee  of  the  premises  under  policy  which  made  that  loss,  if  any,  pay- 
able to  mortgagee  as  his  interest  appears  and  no  other  mention  made  of  him; 
Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla.  583,  33  So.  473,  holding  that  the  failure 
to  furnish  proof  of  loss  is  one  of  the  acts  of  neglect  from  which  the  mortgagee 
is  protected  by  a  clause  in  the  policy  that  the  loss  if  any  is  payable  to  the  amount 
of  the  mortgagee's  interest  to  him,  and  not  to  be  affected  by  any  act  or  neglect 
of  the  insured;  Brecht  v.  Law,  Union  &  Crown  Ins.  Co.  18  L.R.A.  (N.S.)  208, 
87  C.  C.  A.  351,  160  Fed.  403,  holding  that  under  a  clause  providing  that  loss 
if  any  should  be  payable  to  a  certain  third  party,  if  the  policy  was  void  as 
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to  the  insured  it  was  void  as  to  the  third  party  where  there  were  not  other 
provisions;  Vancouver  Nat.  Bank  v.  Law  Union  &  Crown  Ins.  Co.  153  Fed. 
446,  holding  that  a  provision  attached  to  a  policy  providing  that  all  the  condi- 
tions of  the  policy  shall  apply  to  any  mortgagee  if  there  were  any,  makes  all 
the  conditions  of  the  policy  apply  to  a  mortgagee  and  not  only  those  enumerated. 

Cited  in  footnote  to  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  36  L.  R.  A. 
673,  "which  holds  policy  not  avoided  as  to  mortgagee's  interest  by  insured's  viola- 
tion of  provision  against  transfer  of  property  without  consent. 

Cited  in  notes  (18  L.R.A.(N.S.)  201,  206)  on  effect  of  breach  of  insurance 
policy  by  mortgagor  on  rights  of  mortgagee;  (58  Am.  St.  Rep.  667,  671,  672)  on 
applicability  to  mortgagee  of  condition  in  policy  for  forfeiture;  (135  Am.  St. 
Rep.  754,  757)  on  fire  insurance  as  security  for  a  mortgagee  or  other  lien  holder. 

27  L.  R.  A.  622,  WESTERN  U.  TELEG.  CO.  v.  CALL  PUB.  CO.  44  Neb.  326, 
48  Am.  St.  Rep.  729,  62  N.  W.  506. 

Cited  in  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181  U.  S.  92,  45  L.  ed.  766, 
21  Sup.  Ct.  Rep.  561,  referring  to  leading  case  in  statement  of  facts  as  an  earlier 
stage  of  the  litigation. 
Telegraph   companies  as   public  carriers. 

Cited  in  Perry  v.  German- American  Bank,  53  Neb.  92,  68  Am.  St.  Rep.  593, 
73  N.  W.  538,  and  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App.  136,  holding  tele- 
graph companies  public  carriers  of  intelligence. 
Discrimination   in   rates. 

Cited  in  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181  U.  S.  92,  45  L.  ed.  766, 
21  Sup.  Ct.  Rep.  561,  Affirming  58  Neb.  194,  78  N.  W.  519,  upholding  right  of 
recovery  where  dissimilarity  in  rates  was  disproportionate  to  dissimilarity  of 
service;  Nebraska  Teleph.  Co.  v.  State,  55  Neb.  635,  45  L.  R,  A.  117,  76  N.  W.  171, 
holding  telephone  company  required  to  furnish  telephone  service  for  reasonable 
compensation,  without  discrimination;  McGrew  v.  Missouri  P.  R.  Co.  230  Mo.  533, 
132  S.  W.  1076,  holding  that  declaration  by  legislature  that  any  discrimination 
in  freight  charges  are  unjust  is  constitutional;  Missouri,  K.  &  T.  R.  Co.  v.  New 
Era  Mill.  Co.  79  Kan.  445,  100  Pac.  273,  holding  that  a  shipper  could  recover 
for  over  charge  where  there  had  been  an  unjust  discrimination  in  rates. 

Cited  in  footnote  to  Inter-Ocean  Pub.  Co.  v.  Associated  Press,  48  L.  R.  A.  568, 
which  denies  right  of  news  collecting  corporation  operating  telegraph  lines  to 
discriminate  between  publishers  in  sale  of  news. 

Cited  in  notes  (36  L.R.A.  (N.S.)  561)  on  right  of  telephone  company  to  dis- 
criminate as  to  rates;  (93  Am.  St.  Rep.  911)  on  discrimination  in  rates  to  news- 
papers  void  as  against  public  policy. 

Distinguished  in  Bradford  v.  Citizens'  Teleph.  Co.  161  Mich.  389,  126  N.  W. 
444,  holding  that  the  charging  of  a  higher  rate  to  new  subscribers  than  is  charged 
old  subscribers  is  an  unjust  discrimination  where  the  same  is  made  for  the  same 
identical  service. 
Regulation    of    electric    companies. 

Cited  in  note   (31  L.  R.  A.  804)   on  police  regulation  of  electric  companies. 

27  L.  R.  A.  629,  TRAVELERS'  INS.  CO.  v.  MELICK,  12  C.  C.  A.  544,  27  U.  S. 

App.  547,  65  Fed.  178. 
Proximate    cause    Of    injury    or    death. 

Cited  in  Chicago  G.  W.  R.  Co.  v.  Price,  38  C.  C.  A.  244,  97  Fed.  429,  holding  it 
question  for  jury  whether  roughness  of  road  was  proximate  cause  of  death  result- 
ing from  explosion  of  oil  flowing  from  tank  broken  by  collision;  Missouri,  K.  & 
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T.  R.  Co.  v.  Byrne,  40  C.  C.  A.  407,  100  Fed.  363,  holding  question  of  what  was 
proximate  cause  of  injury  ordinarily  one  for  jury;  Southern  P.  Co.  v.  Yeargin, 
48  C.  C.  A.  506,  109  Fed.  445,  holding  it  question  for  jury  whether  collision  in 
nighttime  was  caused  by  failure  to  read  orders  correctly,  or  by  failure  to  equip 
locomotive  with  headlight;  Modern  Woodman  Acci.  Asso.  v.  Shryock,  54  Xeb.  257, 
39  L.  R.  A.  830,  74  N.  W.  607,  holding  question  whether  death  was  caused  by 
disease  or  accident  properly  submitted  to  jury,  where  deceased  fell  and '  died 
from  heart  disease  shortly  after;  Little  Rock  &  M.  R.  Co.  v.  Barry,  43  L.  K.  A. 
371,  28  C.  C.  A.  650,  56  U.  S.  App.  37,  84  Fed.  950,  holding  failure  of  freight 
train  to  send  back  flagman  proximate  cause  of  rear-end  collision  with  extra 
passenger  train;  Koch  v.  Fox,  71  App.  Div.  298,  75  N.  Y.  Supp.  913,  stating,  but 
not  deciding,  that  wrongdoer  would  be  liable  for  death  caused  by  injury  pro- 
ducing insanity  leading  deceased  to  jump  into  river  and  contract  pneumonia,  from 
which  he  died;  Maryland  Casualty  Co.  v.  Glass,  29  Tex.  Civ.  App.  161,  67  S.  W. 
1062,  holding  administration  of  chloroform  not  proximate  cause  of  death  of  one 
dying  while  undergoing  surgical  operation  for  appendicitis:  Cole  v.  German  Sav. 
&  L.  Soc.  63  L.  R.  A.  423,  59  C.  C.  A.  601,  124  Fed.  121,  holding  act  of  strangi- 
boy  opening  door  in  dark  hall,  proximate  cause  of  injury  to  one  walking  through 
into  elevator  well;  National  Surety  Co.  v.  State  Sav.  Bank,  14  L.R.A.  (  \  - 
161,  84  C.  C.  A.  187,  156  Fed.  24,  13  Ann.  Cas.  421,  holding  that  an  act  is 
the  proximate  cause  of  those  results  only  which  are  its  natural  and  probable  con- 
sequences and  which  ought  to  have  been  foreseen  in  the  light  of  attending  cir- 
cumstances; Continental  Casualty  Co.  v.  Colvin,  77  Kan.  573,  95  Pac.  5«»5,  holding 
that  if  the  death  resulted  from  a  disease  which  was  the  result  solely  of  the  injury. 
then  the  injury  was  the  cause  of  the  death:  Pacific  Union  Club  v.  Commercial 
Union  Assur.  Co.  12  Cal.  App.  509,  107  Pac.  728,  holding  where  fire  loss  resulted 
because  of  the  breaking  of  water  mains  by  an  earthquake,  the  fire  was  not  the 
proximate  result  of  the  earthquake  so  as  to  relieve  the  insurer  under  a  clause  to 
that  effect  in  the  policy,  as  to  earthquakes;  Driskell  v.  United  States  Health  & 
Acci.  Ins.  Co.  117  Mo.  App.  370,  93  S.  W.  880,  holding  that  an  injury  is  the 
proximate  cause  of  the  death  if  it  is  the  producing  cause,  though  other  cau>i^ 
contribute  to  it. 

Proximate  cause  as  question  for  jury. 

Cited  in  ^Etna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  &  Min.  Co.  83  C.  C.  A. 
431,  154  Fed.  573;  Continental  Casualty  Co.  v.  Lloyd,  165  Ind.  60,  73  N.  E. 
824, — holding  that  where  two  reasonable  minds  may  differ  as  to  whether  two 
causes  were  the  concurring  proximate  cause  of  injury,  it  is  a  question  for 
the  jury. 
Presumption  as  to  suicide. 

Cited  in  notes  (35  L.R.A.  263)  on  insanity  as  affecting  condition  as  to  suicide 
in  life  insurance  policy;  (17  L.R.A. (N.S.)  267)  on  effect  of  words  "sane  or 
insane,"  etc.,  in  suicide  clause  in  life  policy;  (84  Am.  St.  Rep.  547)  on  self- 
destruction  as  defense  to  life  insurance;  (139  Am.  St.  Rep.  701)  on  voluntary 
exposure  of  insured  to  danger. 
Death  or  injury  dne  to  accident. 

Cited  in  National  Masonic  Acci.  Asso.  v.  Shryock,  20  C.  C.  A.  5,  36  U.  S.  App. 
658,  73  Fed.  776,  holding  under  accident  policy  that  insurer  not  liable  for  acci- 
dental injury  hastening  death  from  disease:  Commercial  Travelers'  Mut.  Acci. 
Asso.  v.  Fulton,  24  C.  C.  A.  657,  45  U.  S.  App.  578,  79  Fed.  426,  holding  insurer 
against  accident  not  liable  for  death  from  accident,  where  death  would  not  have 
resulted  but  for  disease  of  insured;  Western  Commercial  Travelers'  Asso.  v. 
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Smith,  40  L.  R.  A.  657,  29  C.  C.  A.  226,  56  U.  S.  App.  393,  85  Fed.  404,  holding 
death  from  blood  poisoning  from  abrasion  of  skin  accidental  within  meaning  Of 
policy;  Thornton  v.  Travelers  Ins.  Co.  116  Ga.  127,  94  Am.  St.  Rep.  99,  42  S.  E. 
287,  holding  insurance  company  liable  for  injury  aggravating  a  hernia,  under 
policy  relieving  it  from  liability  for  injury  resulting  "wholly  or  partly,"  directly 
or  indirectly,  from  hernia;"  Sullivan  v.  Modern  Brotherhood,  167  Mich.  534, 
42  L.R.A.(N.S.)  140,  133  N.  W.  486,  Ann.  Cas.  1913  A,  1116,  holding  insurer 
in  accident  policy  liable,  where  death  is  caused  by  disease  not  resulting  from 
bodily  infirmity,  but  is  itself  caused  by  external,  violent  and  accidental  means; 
Columbia  Paper  Stock  Co.  v.  Fidelity  &  C.  Co.  104  Mo.  App.  169,  78  S.  W.  320, 
holding  that  kidney  disease  produced  by  infection  from  the  handling  of  infected 
rags,  was  an  accident  within  the  meaning  of  an  accident  insurance  policy. 

Cited  in  note  (30  L.  R.  A.  211)  on  what  constitutes  an  accident  within  meaning 
of  accident  insurance  policy. 
Conclusiveness   of   proofs   of   death   or   loss. 

Cited  in  Dischner  v.  Piqua  Mut.  Aid  &  Acci.  Asso.  14  S.  D.  4383  85  N.  W. 
998,  upholding  right  of  beneficiary  to  show  that  proofs  of  death  were  erroneous; 
Osburn  v.  Court  of  Honor,  152  Mo.  App.  662,  133  S.  W.  87,  holding  that  state- 
ments in  proofs  of  death  have  probative  force  of  solemn  admissions  under  oath 
against  interest  but  not  conclusive,  where  company  has  had  notice  by  pleading  or 
otherwise  that  person  making  them  was  mistaken. 

Cited  in  note    (44  L.  R.  A.  848,  853)    on  collusiveness  of  proof  of  loss  as 
against  insured  or  his  beneficiaries. 
Reversal    on    the    evidence. 

Cited  in  Fidelity  &  C.  Co.  v.  Egbert,  28  C.  C.  A.  283,  55  U.  S.  App.  200,  84  Fed. 
413,  refusing  to  reverse  judgment  on  verdict  of  accidental  death,  because  evidence 
pointed  strongly  to  suicide. 
Special   verdicts. 

Cited  in  note  (24  L.R.A.  (N.S.)  32)  on  what  special  verdict  must  contain  in 
negligence  cases. 

27  L.  R.  A.  635,  GERMANIA  BANK  v.  BOUTELL,  60  Minn.   189,  51  Am.  St. 

Rep.  519,  62  JST.  W.  327. 
Payment    of    forged    commercial    paper. 

Cited  in  First  Nat.  Bank  v.  Marshalltown  State  Bank,  107  Iowa,  329,  44  L.  R. 
A.  132,  footnote  p.  131,  77  N.  W.  1045,  holding  drawee  bank  paying  forged  check 
liable  for  loss,  though  first  indorsement  also  forged;  First  Nat.  Bank  v.  First 
Nat.  Bank,  58  Ohio  St.  215,  41  L.  R.  A.  586,  footnote  p.  584,  65  Am.  St.  Rep. 
748,  50  N.  E.  723,  sustaining,  except  so  far  as  modified  by  local  custom,  general 
rule  that  drawee  of  check  knows  drawer's  signature;  Neal  v.  Coburn,  92  Me.  148, 
69  Am.  St.  Rep.  495,  42  Atl.  348,  holding  that  bank  cannot  recover  amount  paid 
on  forged  check  to  innocent  holder  for  value;  Woods  v.  Colony  Bank,  114  Ga. 
685,  56  L.  R.  A.  931,  footnote  p.  929,  40  S.  E.  720,  holding  presumption  of  drawee 
knowing  drawer's  signature  not  available  to  negligent  holder:  Canadian  Bank 
v.  Bingham.  30  Wash.  492,  60  L.  R.  A.  958,  footnote  p.  955,  71  Pac.  43,  sus- 
taining drawee's  right  to  recover  amount  of  forged  check  payable  to  fictitious 
person,  from  one  cashing  same  on  indorsement  purporting  to  be  that  of  payees, 
without  requiring  identification;  Pennington  County  Bank  v.  First  State  Bank, 
110  Minn.  266,  26  L.R.A. (N.S.)  850,  136  Am.  St.  Rep.  496,  125  N.  W.  119; 
National  Dank  v.  First  Nat.  Bank,  341  Mo.  App.  728,  125  S.  W.  513;  First  Nat. 
Bank  v.  Bank  of  Cottage  Grove,  59  Or.  3!V2,  117  Pac.  293;  V\'nt<-"on>  Engine 
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Works  Co.  v.  Clinton,  110  Minn.  267,  125  N.  W.  269, — holding  that  bank  which 
pays  to  bona  fide  holder  forged  check  purporting  to  be  drawn  by  one  of  its  de- 
positors cannot  recover  amount  from  such  holder;  Bank  of  Williamson  v.  Mc- 
Dowell County  Bank,  66  W.  Va.  552,  36  L.R.A.(N.S.)  609,  66  S.  E.  761,  holding 
tnat  drawee  of  forged  check  cannot  recover  from  bona  fide  holder,  who  is  without 
fault,  money  paid  on  such  check;  State  Bank  v.  First  Nat.  Bank,  87  Neb.  353.  2U 
L.R.A.(N.S.)  102,  127  N.  W.  344,  to  the  point  that  as  between  drawee  and  good 
faith  holder  of  forged  draft  money  paid  by  former  cannot  be  recovered  back. 

Cited  in  footnotes  to  Robb  v.  Pennsylvania  Co.  for  Ins.  on  L.  &  G.  Annuities. 
41  L.R.A.  695,  which  denies  depositor's  liability  in  absence  of  negligence  for 
loss  from  payment  of  his  deposit  on  checks  forged  by  use  of  rubber  stamp: 
National  Bank  of.  N.  J.  v.  Berrall,  66  L.R.A.  599,  which  denies  right  of  bank  to 
recover  back  as  money  paid  by  mistake  amount  of  check  paid  to  bona  fide  holder 
presenting  check  without  notice  that  payment  had  been  stopped. 

Cited  in  notes  (36  L.  R.  A.  539)  on  liability  of  person  whose  signature  is 
forged  on  commercial  paper;  (49  L.  R.  A.  315)  on  guaranty,  by  one  signing  obli- 
gation as  surety,  of  genuineness  of  other  signatures. 

Disapproved  in  First  Nat.  Bank  v.  Bank  of  Wyndmere,  15  N.  D.  302,  10  L.R.A. 
(N.S.)  54,  125  Am.  St.  Rep.  588,  108  N.  W.  546,  holding  that  drawee  who  pays  a 
forged  check  may  upon  discovery  of  the  forgery  recover  the  money  so  paid;  Ford 
&  Co.  v.  People's  Bank,  74  S.  C.  182,  10  L.R.A.(N.S.)  66,  114  Am.  St.  Rep.  986,  54 
S.  E.  204,  7  Ann.  Cas.  744,  holding  that  unrestricted  indorsement  of  forged  draft 
is  a  representation  that  it  is  genuine  so  as  to  enable  drawee  who  pays  it  to  recover 
the  amount  so  paid. 

27  L.  R»  A.  643,  KILPATRICK  v.  BALTIMORE,  81  Md.  179,  48  Am.  St.  Kep. 

509,  31  Atl.  805. 
Conditions   and   covenants   in    deeds. 

Cited  in  Faith  v.  Bowles,  86  Md.  17,  37  Atl.  711,  holding  condition  subsequent 
not  created  by  deed  of  land  to  county  "for  a  public  schoolhouse,"  etc".,  "and  for 
no  other  purpose  in  fee;"  Baltimore  v.  Day,  89  Md.  555,  43  Atl.  798,  holding 
that  deed  to  city  granting  full  control  of  certain  water  for  "use  of  inhabitants" 
of  city  authorized  disposition  of  water  outside;  Ellicott  v.  Ellicott,  90  Md.  325. 
48  L.  R.  A.  60,  45  Atl.  183,  holding  property  subject  to  condition  subsequent, 
broken  by  death  of  devisee,  decends  to  his  heirs;  Ecroyd  v.  Coggeshall,  21  R.  I.  5, 
79  Am.  St.  Rep.  741,  41  Atl.  260,  holding  condition  subsequent  not  created  by 
deed  to  city  of  land  restricted  to  use  for  city  hall;  Avery  v.  United  States,  44 
C.  C.  A.  167,  104  Fed.  716,  holding  condition  subsequent  not  created  by  deed  to 
city  of  land  "as  and  for  a  public  street,"  etc;  Foreman  v.  Sadler,  114  Md.  576,  80 
\tl.  298,  to  the  point  that  words  in  grant  indicating  use  to  which  property  is  to 
be  applied  do  not  of  themselves  create  condition  subsequent;  United  States  v. 
Oregon  &  C.  R.  Co.  186  Fed.  902,  holding  that  conditions  and  covenants  in  grants 
of  land  to  private  individuals  or  corporations  should  be  construed  most  favorably 
to  government,  if  there  is  uncertainty;  Starr  v.  Starr  Methodist  Protestant 
Church,  112  Md.  185,  76  Atl.  595,  on  a  statement  of  the  purposes  for  which  land 
is  conveyed  as  creating  a  condition  subsequent;  Thompson  v.  Hart,  133  Ga.  543, 
66  S.  E.  270.  holding  that  a  grant  of  land  for  the  furtherance  of  religion  does  not 
create  an  estate  upon  condition  subsequent;  Huron  v.  Wilcox,  17  S.  D.  628,  106 
Am.  St.  Rep.  788,  98  N.  W.  88,  holding  that  a  clause  in  the  deed  to  a  city  that 
it  is  understood  that  the  land  conveyed  shall  be  used  for  city  hall  purposes  only, 
does  not  create  a  condition  subsequent. 

Cited   in   footnotes   to   Upington   v.    Corrigan,   37   L.   R.   A.    794.   which   holds 
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grantor's  right  of  re-entry  for  condition  broken  not  devisable;  Rowzee  v.  Pierce, 
40  L.  R.  A.  402,  which  sustains  right  to  injunction  against  erecting  schoolhouse 
on  land  dedicated  for  ornamental  public  park;  Los  Angeles  University  v.  Swarth, 
54  L.  R.  A.  262,  which  holds  covenant,  not  condition,  created  by  deed  conditioned 
that  land  shall  be  used  exclusively  for  college  campus. 

Cited  in  notes  (79  Am.  St.  Rep.  748,  749,  750,  753,  754,  761)  on  what  words 
create  condition  subsequent;  (14  Eng.  Rul.  Cas.  788)  on  enlarging  by  explaining 
grant  by  habendum  clause. 

27  L.  R.  A.  646,  BALTIMORE  v.  KEELEY  INSTITUTE,  81  Md.  106,  31  Atl.  437. 
Objects  of  taxation  and  expenditure  of  public  funds. 

Cited  in  Wisconsin  Keeley  Institute  Co.  v.  Milwaukee  County,  95  Wis.  161, 
36  L.  R.  A.  59,  footnote  p.  55,  60  Am.  St.  Rep.  105,  70  N.  W.  68,  holding  invalid, 
statute  for  treatment  of  habitual  drunkards  at  private  institution  at  county 
expense. 

Cited  in  footnotes  to  Re  House,  33  L.  R.  A.  832,  which  sustains  right  to  use 
county  funds  to  pay  for  cure  of  indigent  inebriates  in  private  establishment: 
Murray  v.  Board  of  Comrs.  51  L.  R.  A.  828,  which  holds  classification  of  counties 
by  population  for  treatment  of  inebriates  unconstitutional ;  State  ex  rel.  Garrett 
v.  Froehlich,  61  L.  R.  A.  345,  which  denies  right  of  legislature  to  appropriate 
funds  to  redeem  warrants  issued  under  invalid  laAV  for  treatment  of  inebriates  at 
public  expense:  Lund  v.  Chippewa  County,  34  L.  R.  A.  131,  which  sustains  dona- 
tion by  county  to  secure  site  for  state  institution  for  feeble  minded ;  Pritchard  v. 
Magoun,  46  L.  R.  A.  381,  which  authorizes  tax  to  aid  in  building  for  highway  and 
railway  purposes  toll  bridge  owned  by  private  corporation ;  Allen  v.  State  Au- 
ditors, 47  L,  R.  A.  117,  which  denies  right  to  appropriate  public  money  to  pay 
pardoned  convict  for  alleged  wrongful  imprisonment;  Dodge  v.  Mission  Twp. 
54  L.  R.  A.  242,  which  holds  promotion  of  construction  and  operation  of  sugar 
mills  a  private  purpose  not  authorizing  taxation. 

Cited   in  note   (7  L.R.A.  (N.S. )    1198)    on  validity  of  statute  providing  for  as- 
sistance  of    individual    members   of   certain,  classes   of   unfortunate  or   afflicted 
persons. 
Constitutional    provision    as    to    titles    of    acts. 

Cited  in  Mealey  v.  Hagerstown.  92  Md.  744.  48  Atl.  746.  holding  title  to  act 
"to  provide  for  establishment  of  an  electric  light  plant  in"  town  sufficient  to 
warrant  provision  for  establishment  of  same  ;'by''  town. 

27  L.  R.  A.  648,  SHANFELTER  v.  BALTIMORE    80  Md.  483,  31  Atl.  439. 
Rule   as   to   judicial   notice   of   municipal    ortlinances. 

Cited  in  Mclntosh  v.  Pueblo,  9  Colo.  App.  462,  48  Pac.  969.  refusing  to  take 
judicial  notice  of  municipal  ordinance;   Royce  v.  Salt  Lake  City    15  Utah.  405, 
49  Pac.  290,  holding  that  city  ordinances  not  pleaded  or  put  in  evidence  cannot 
be  considered. 
Discontinuance    of    condemnation    proceeding* 

Cited  in  Onondaga  County  v.  White.  38  Misc.  592.  77  NT.  Y.  Supp.  1074.  holding 
county  entitled  to  discontinuance  of  condemnation  proceedings  upon  payment  of 
costs  and  compensation  of  guardian  ad  litem. 

27  I.  R.  A.  651,  WYETH  HARDWARE  &  MFG.  CO.  v.  H.  F.  LANG  &  CO.  127 

Mo.  242,  48  Am.  St.  Rep.  626,  29  S.  W.  1010. 
Service   by    publication. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  333,  footnote 
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p.  331,  72  Am.  St.  Rep.  181,  23  So.  825,  holding  garnishment  of  debt  due  nonresi- 
dent not  personally  served  in  state,  invalid;  Western  Assur.  Co.  v.  Walden,  238 
Mo.  63,  141  S.  W.  595,  holding  that  where  property  is  attached  in  hands  of  person 
within  jurisdiction,  who  have  been  personally  served,  is  valid  against  nonresident, 
served  only  by  publication,  to  extent  of  property  attached. 
Garnishment  proceedings. 

Cited  in  Rowland  v.  Chicago,  R.  I.  &  P.  R.  Co.  134  Mo.  478,  36  S.  W.  29,  hold- 
ing debts  attachable  in  any  state  of  which  debtor  is  not  a  resident;  Lancashire 
Ins.  Co.  v.  Corbetts,  165  111.  599,  36  L.  R.  A.  642,  footnote  p.  640,  56  Am.  St. 
Rep.  275,  46  N.  E.  631,  authorizing  garnishment  of  foreign  corporation  for  debt 
due  nonresident;  Xordyke  v.  Charlton,  108  Iowa,  419,  79  N.  W.  136,  holding 
attachment  of  promissory  notes  superior  to  later  garnishment  in  another  state; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm,  174  U.  S.  717,  43  L.  ed.  1146,  19  Sup.  Ct. 
Rep.  797,  reversing  judgment  for  failure  to  grant  continuance  on  ground  of  pend- 
ing appeal  in  garnishment  proceeding  in  another  state;  Cross  v.  Brown,  19  R.  I. 
228,  33  Atl.  147,  holding  situs  of  debt  for  garnishment  to  be  at  domicil  of  •r;»r- 
nished  debtor;  Tootle  v.  Coleman,  57  L.  R.  A.  124,  footnote  p.  120,  46  C.  C.  A. 
136.  107  Fed.  45,  holding  right  to  garnish  debtor  not  limited  to  situs  of  chose  in 
action;  Pennsylvania  R.  Co.  v.  Rogers,  52  W.  Va.  460,  62  L.  R.  A.  184,  footnote 
p.  178,  44  S.  E.  300,  holding  nonresident  summoned  as  garnishee  while  temporarily 
within  state  not  subject  to  further  proceedings  unless  he  has  property  within 
state;  Dinkins  v.  Crunden-Martin  Woodenware  Co.  99  Mo.  App.  317,  73  S.  W. 
246,  upholding  garnishment  of  debt  due  from  resident  to  nonresident  of  state; 
Swedish-American  Nat.  Bank  v.  Bleecker,  72  Minn.  392,  42  L.  R.  A.  283,  75  X.  W. 
740,  denying  right  of  Minnesota  creditor  to  garnish  English  insurance  company, 
liable  for  loss  on  debtor's  property  in  Dakota;  Southern  P.  R.  Co.  v.  A.  J.  Lyon 
&  Co.  99  Miss.  195.  34  L.R.A.(N.S.)  236.  54  So.  728,  holding  that  debt  due  rail- 
road may  be  garnished  in  state  where  garnishee  is  doing  business  though  debt 
is  payable  in  another  state;  Norman  v.  Pennsylvania  F.  Ins.  Co.  237  Mo.  582, 
141  S.  W.  618,  holding  that  in  order  to  secure  stay  of  execution  on  ground  of 
pendency  of  garnishment  proceedings  in  another  state  proof  of  such  pendency 
must  be  presented  to  trial  court;  Harris  v.  Balk,  198  U.  S.  225,  49  L.  ed.  1027, 
25  Sup.  Ct.  Rep.  625,  3  Ann.  Cas.  1084,  holding  that  the  temporary  presence  of 
the  debtor  within  the  state  gives  the  local  court  the  jurisdiction  to  enter  a  judg- 
ment in  garnishment  proceedings  upon  personal  service  within  the  state,  if  the 
principal  debtor  could  have  sued  him  there  to  recover  the  debt;  St.  Louis  South- 
western R.  Co.  v.  Vanderberg,  91  Ark.  255,  120  S.  W.  993.  holding  that  the  situs 
of  a  debt  owed  by  a  Missouri  railway  corporation  operating  through  Missouri 
and  Arkansas,  is  in  both  Missouri  and  Arkansas;  Johnson  v.  Union  P.  R.  Co.  29 
R.  I.  92.  132  Am.  St.  Rep.  799,  69  Atl.  298,  holding  that  where  the  same  railway 
company  was  incorporated  in  three  adjoining  states,  under  the  same  name,  and 
was  practically  consolidated,  a  debt  owed  by  it  to  another  corporation  had  its 
situs  for  the  purpose  of  garnishment,  in  any  of  the  three  states ;  Baltimore  &  O. 
R.  Co.  v.  Allen,  58  W.  Va.  400.  3  L.R.A.(N.S.)  612,  112  Am.  St.  Rep.  975,  52  S. 
E.  465.  holding  that  the  situs  of  a  debt  owed  by  a  railroad  corporation  is  where- 
evec  the  railroad  company  does  business,  since  the  corporation  becomes  a  resident 
of  the  state  for  the  purpose  of  garnishment. 

Cited  in  footnotes  to  Reimers  v.  Seatco  Mfg.  Co.  30  L.  R.  A.  364,  which  denies 
right  to  garnish  foreign  corporation  in  case  where  all  parties  nonresidents;  Ward 
v.  Boyce,  36  L.  R.  A.  549,  which  holds  trustee  process  in  other  state  to  reach,  note 
held  by  nonresident  not  personally  served  ineffectual;  Strause  Bros.  v.  JEtna  Ins. 
Co.  48  L.  R.  A.  452,  which  holds  debt  of  insurance  company  for  loss  in  other  state 
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without  situs  where  company  has  agent,  for  garnishment  purposes,  in  third  state; 
Bullard  v.  Chaffee,  51  L.  R.  A.  715,  which  holds  person  garnishable  only  in  state 
where  debt  payable,  if  creditor  resides  there;  Hawley  v.  Kurd,  52  L.  R.  A.  195, 
which  sustains  discrimination  between  banks  in  and  out  of  state  as  to  attachment 
of  negotiable  paper;  Pennsylvania  R.  Co.  v.  Rogers,  62  L.R.A.  178,  which  holds 
nonresident  summoned  as  garnishee  not  subject  to  further  proceedings  unless  he 
has  in  his  possession  within  the  state  property  of  defendant  or  is  bound  to  pay 
or  deliver  to  defendant  property  within  the  state;  National  Broadway  Bank  v. 
Sampson,  66  L.R.A.  606,  which  holds  liability  of  nonresident  to  nonresident 
corporation  not  subject  to  attachment  within  state  when  debtor  is  temporarily 
within  jurisdiction  as  situs  of  debt  is  at  place  of  residence  either  of  debtor  or 
of  creditor. 

Cited  in  notes  (67  L.R.A.  211,  214)  as  to  where  debt  garnishable;  (3  L.R.A. 
(N.S.)  609)  on  place  of  payment  as  affecting  jurisdiction  to  garnish  debt; 
(69  Am.  St.  Rep.  114,  115,  118,  122)  on  situs  of  debts  for  purposes  of  garnish- 
ment and  of  property  in  transit  in  hands  of  carriers;  (44  L.  ed.  U.  S.  212)  on 
garnishment  of  debt  due  to  nonresident. 

Distinguished  in  Tourville  v.  VVabash  R.  Co.  148  Mo.  621,  71  Am.  St.  Rep.  650, 
50  S.  W.  300,  upholding  trial  court's  refusal  to  admit  evidence  of  foreign  garnish- 
ment proceedings,  where  cause  had  been  remanded  with  directions  to  enter  judg- 
ment. 
Injunction   against   proceeding;  in   foreign  jurisdiction. 

Cited  in  note    (25  L.R.A. (N.S.)   270)   on  injunction  against  action  or  proceed- 
ing in  foreign  jurisdiction. 
Impeachment   of  foreign  judgment  for  fraud. 

Cited  in  note  (32  L.R.A. (N.S.)  916,  925)  on  right  to  resist  judgment  of  sister 
state  on  ground  of  fraud. 

27  L.  R.  A.  653,  DRAKE  v.  CRANE,  127  Mo.  85,  29  S.  W.  990. 

Construction   of   wills. 

>.'Oll!lK<J      (U      'I,;,     . 

Cited  in  McMillan  v.  Farrow,  141  Mo.  62,  41  S.  W.  890,  holding  circumstances 
surrounding  testator  at  time  of  execution  of  will  are  to  be  taketi  into  considera- 
tion in  determining  his  intention;  Turney  v.  Sparks,  88  Mo.  App.  369,  and  Cross  v. 
Hoch,  149  Mo.  338,  50  S.  W.  786,  holding  that  will  should  be  construed  so  as  to 
give  effect  to  intention  of  testator  as  gathered  from  whole  instrument ;  Underwood 
v.  Cave,  176  Mo.  12,  75  S.  W.  451,  holding  devise  of  life  estate  not  enlarged  by 
use  of  words  "shall  be  hers  absolutely  during  her  natural  life;"  Wiegand  v. 
Woerner,  155  Mo.  App.  254,  134  S.  W.  596,  holding  that  when  technical  words 
are  used  in  will  they  must  be  interpreted  in  their  established  legal  sense,  unless 
contrary  meaning  is  clearly  shown  by  context;  Fidelity  &  D.  Co.  v.  Freud,  115 
Md.  34,  80  Atl.  603,  holding  that  "investment"  involves  idea  of  clothing  or  in- 
vestiture of  fund  with  new  and  definite  attributes. 
Powers  of  trustees  under  wills  and  of  married  •women. 

Cited  in  Garesche  v.  Levering  Invest.  Co.  146  Mo.  446,  46  L.  R.  A.  235,  foot- 
note p.  232,  48  S.  W.  653,  denying  power  of  trustees,  under  will,  to  incorporate 
trust  estate;  Merchants'  Loan  &  Trust  Co.  v.  Northern  Trust  Co.  250  111.  93, 
—  L.R.A.  (N.S.)  — ,  95  N.  E.  59,  holding  that  trustee  under  will  giving  him 
power  to  invest  and  reinvest,  is  not  restricted  by  conditions  and  limitations 
imposed  by  law  on  investment  of  trust  funds. 

Cited  in  footnote  to  Detroit  Chamber  of  Commerce  v.  Goodman,  35  L.  R.  A.  96, 
L.R.A.  Au.  Vol.  IV.— 17. 
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which  denies  married  woman's  right  to  subscribe  for  fund  for  procuring  imn.ove- 
ment  on  property  near  hers. 

Cited  in  note  (25  Eng.  Rul.  Cas.  337)  on  liability  of  trustee  for  losses. 

27  L.  R,  A.  660)  GUILD  v.  GOODWIN,  94  Tenn.  486,  45  Am.  St.  Rep.  743,  29 

S.  W.  721. 
Statute    of   limitations. 

Cited  in  Morgan  v.  Duffy,  94  Tenn.  690,  30  S.  W.  735,  holding  that  statute  of 
limitations  does  not  run  against  action  for  malicious  prosecution  until  prosecu- 
tion ends. 

27  L.  R.  A.  662,  BUSH  v.  McFARLAND,  94  Tenn.  538,  45  Am.  St.  Rep.  760,  29 

S.  W.  899. 
Signature   of   witness   to   will. 

Cited  in  Re  Crawford,  46  S.  C.  308,  32  L.R.A.  78,  24  S.  E.  69,  holding  signature 
to  will  not  insufficient  because  written  by  another  witness  in  presence,  and  at  re- 
quest, of  former;  Re  Pope,  139  N.  C.  487,  7  L.R.A.(N.S.)  1195,  111  Am.  St. 
Rep.  813,  52  S.  E.  235,  4  Ann.  Cas.  635,  on  manner  of  subscribing  a  will  by 
witness. 

27  L.  R,  A.  663,  NASHVILLE  TRUST  CO.  v.  SMYTHE,  94  Tenn.  513,  45  Am. 

St.  Rep.  748,  29  S.  W.  903. 
Rights  of  holders  of  notes    secured   by   vendor's   liens   or   mortgages. 

Cited  in  Hamilton  v.  Fowler,  40  C.  C.  A.  52,  99  Fed.  24,  holding  that  mortgage 
securing  note  passes  to  indorsee  without  specific  assignment;  Douglass  v.  Blount, 
22  Tex.  Civ.  App.  496,  55  S.  W.  526,  holding  assignee  of  one  of  a  series  of  notes 
secured  by  vendor's  lien  or  mortgage  entitled  to  priority  as  against  other  notes 
in  hands  of  vendor;  First  Nat.  Bank  v.  Edgar,  65  Neb.  344,  91  X.  W.  404,  holding 
lien  of  vendor  of  land  assigned  pro  tanto  upon  assignment  by  vendor  of  part  of 
purchase  price  notes. 

Cited  in  footnotes  to  Kernohan  v.  Manss,  29  L.  R.  A.  317.  which  holds  bona 
fide  purchasers  before  maturity  of  genuine  notes  secured  by  mortgage  entitled  to 
priority  over  previous  assignee  of  genuine  mortgage  and  forged  copies  of  notes ; 
O wings  v.  McKenzie,  40  L.  R,  A.  154,  which  holds  second  note  secured  by  deed 
of  trust  not  made  due  by  mere  nonpayment  of  first  note. 
Effect  on  negotiability  of  recital  in  note  as  to  security. 

Cited  in  note  (32  L.R.A.  (N.S.)  859)  on  recital  in  note  as  to  security  as 
affecting  negotiability. 

27  L.  R,  A.  669,  FLINN  v.  PRAIRIE  COUNTY,  60  Ark.  204,  46  Am.  St.  Rep.  168. 

29  S.  W.  459. 
Compensation    of    witnesses. 

Cited  in  Clark  County  v.  Kerstan,  60  Ark.  509,  30  S.  W.  1046,  holding  physician 
making  post  mortem  examination  not  entitled  to  additional  compensation  for 
testifying  as  to  its  results;  Dixon  v.  People,  168  111.  196,  39  L.  R.  A.  125,  48  N.  E. 
108,  holding  physician  punishable  for  contempt  on  refusal  to  testify  as  an  expert 
without  being  paid;  Barrus  v.  Phaneuf,  166  Mass.  125,  32  L.  R.  A.  620,  footnotes 
p.  619.  44  N.  E.  141.  sustaining  contract  to  pay  extra  compensation  to  expert 
witness:  Burnett  v.  Freeman,  125  Mo.  App.  685,  103  S.  W.  121,  holding 
physician  not  entitled  to  fees  for  giving  expert  testimony,  in  addition  to  the 
usual  witness  fee  although  he  may  receive  compensation  for  services  preparing 
himself  to  give  the  testimony;  Tiffany  v.  Kellogg  Iron  Works,  59  Misc.  115,  109 
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N.  Y.  Supp.  754,  holding  that  civil  engineer  can  recover  for  time  and  labor  spent 
in  preparing  himself  for  giving  expert  testimony  at  request  of  party  to  suit; 
Main  v.  Sherman  County,  74  Neb.  156,  303  N.  W.  1038,  holding  that  physician 
testifying  as  an  expert  on  subject  requiring  special  knowledge  cannot  recover  fee 
additional  to  usual  witness  fee  in  absence  of  contract;  Philler  v.  Waukesha 
County,  139  Wis.  216,  25  L.R.A.(N.S.)  1044,  131  Am.  St.  Rep.  1055,  120  N.  W. 
829,  17  Ann.  Cas.  712,  holding  expert  witness  entitled  to  no  other  fee  than  pro- 
vided by  statute  for  all  witnesses  except  for  special  preparation  for  the  case 
or  on  express  or  implied  contract; 

Cited  in  notes  (39  L.R.A.  120,  121)  on  right  of  state  to  require  service  of 
witnesses  without  compensation;  (25  L.R.A.  (N.S.)  1040,  1041)  on  compensa- 
tion of  expert  witnesses;  (30  L.R.A. (N.S.)  278)  on  validity  of  contracts  to 
procure  testimony;  (11  Eng.  Rul.  Cas.  176)  on  right  of  witness  to  recover  fees 
and  expenses  of  attendance. 

27  L.  R.  A.  676,  BROWN  v.  EPPS,  91  Va.  726,  21  S.  E.  119. 

Followed  without  discussion   in   Barbour  v.  Grimsley,   107  Va:  822,  61   S.  E. 
1135. 
Rig'hts    of    prisoners    as    to    trial. 

Cited  in  lie  Kinsel,  64  Kan.  5,  56  L.  R.  A.  477,  67  Pac.  634,  upholding  convic- 
tion for  violation  of  city  ordinance  against  keeping  bawdy  house,  without  trial 
by  jury;  Benton  v.  Com.  91  Va.  786,  21  S.  E.  495,  holding  speedy  trial  not  denied 
where  new  trial  was  granted  defendant  for  erroneous  continuance;  Alford  v. 
State,  170  Ala.  209,  54  So.  213,  Ann.  Cas.  1912  C,  1093,  holding  that  provisions 
of  Federal  Constitution  guaranteeing  right  of  trial  by  jury  does  not  apply  to 
trials  in  state  courts  under  state  statutes;  Yoder  v.  Com.  107  Va.  828,  57  S.  E. 
58J,  on  the  right  to  a  trial  by  jury  in  contempt  proceedings. 

Cited  in  footnote  to  State  v.  Gerry,  38  L.  R.  A.  228,  which  holds  right  to  jury 
trial  not  satisfied  by  jury  trial  on  appeal. 
Bill    of    exceptions    signed    in    vacation. 

Cited  in  Virginia  Development  Co.  v.  Rich  Patch  Iron  Co.  98  Va.  708,  37  S.  E. 
280.  holding  bill  of  exceptions  signed  by  judge  in  vacation,  upon  consent  of  par- 
ties, invalid. 
Constitution  as  limitation  or  grant  of  power. 

Cited  in  Whitlock  v.  Hawkins,  105  Va.  248,  53  S.  E.  401,  on  the  state  consti- 
tution as  a  limitation  of  powers  of  legislature  as  distinguished  from  the  Fed- 
eral Constitution  which  is  an  enumeration  of  powers;  Button  v.  State  Corp. 
Commission,  105  Va.  637,  54  S.  E.  769,  holding  legislature  of  state  competent 
to  elect  insurance  commissioner  where  constitution  has  not  otherwise  provided 
therefor. 
Jurisdiction  of  justice  or  magistrate  as  affected  by  existence  of  appeal. 

Explained   in   Martin  v.  Richmond,   108  Va.   772,  62  S.  E.  800,  holding  that 
cited  case  did  not  overrule  or  affect  the  strength  of  a  former  case  and  holding 
a   police  justice   of  Richmond   could   not  regardless   of   existence   of   appeal   try 
violation  of  ordinance  where  land  title  was  involved. 
Effect   of  long  acquiescence  as  to   validity   of  statute. 

Cited  in  Scottish  Union  &  Nat.  Ins.  Co.  v.  Winchester,  110  Va.  453,  66  S.  E. 
84,  holding  that  if  statute  is  of  doubtful  validity,  practical  construction  by 
acquiescence  for  long  period  of  time  will  be  regarded  decisive  of  its  validity; 
Bash  v.  Howald,  27  Okla.  463,  112  Pac.  1125,  to  the  point  that  statute  may  be 
presumed  to  be  constitutional  because  of  fact  of  its  existence  for  long  period  of 
time  without  question  having  been  raised. 
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27  L.  R.  A.  680,  SHIELDS  v.  LOUISVILLE  &,  N.  R.  CO.  97  Ky.  103,  29  S.  W.  978. 
Injuries    received    In    alighting;    from    moving;    trains. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Webb,  99  Ky.  343,  35  S.  W.  1117,  denying 
liability  of  railroad  company  for  injury  to  boy  in  jumping  from  car,  wliich  he 
had  boarded  without  knowledge  of  conductor;  Berry  v.  Louisville  &  N.  R.  Co. 
109  Ky.  736,  60  S.  W.  699,  denying  liability  of  carrier  for  injury  received  by  one 
not  a  passenger,  in  alighting  from  moving  train. 
Maintenance  of  action  for  obstruction  of  highway. 

Cited  in  Crammond  v.  Newman,  143  Ky.  548,  136  S.  W.  1020,  holding  that 
boat  owner  suffering  no  special  damage  different  from  public  cannot  maintain 
action  against  person  obstructing  place  for  landing. 

27  L.  R.  A.  684,  STATE,  TIDE  WATER  PIPE  CO.,  PROSECUTOR,  v.  STATE 

ASSESSORS,  57  N.  J.  L.  516,  31  Atl.  220. 
Affirmed  without  opinion  in  59  N.  J.  L.  269,  39  Atl.  1114. 
Taxation    of  -corporations. 

Cited  in  Hancock  v.  Singer  Mfg.  Co.  62  N.  J.  L.  351,  42  L.  R.  A.  863,  41  Atl. 
846,  declaring  franchise  tax  void  under  special  charter  of  defendant  corporation. 

Cited'  in  notes    (60  L.   R.   A.   685)    on  corporate  taxation  and  the   commerce 
clause;    (57  L.R.A.  60,  92)   on  taxation  of  corporate  franchise  in  United  States; 
(62  Am.  St.  Rep.  465)   on  situs  of  personal  property  for  purposes  of  taxation. 
Joint   stock   an  it    unincorporated   companies. 

Cited  in  Saunders  v.  Adams  Exp.  Co.  71  N.  J.  L.  274,  57  Atl.  899,  holding 
where  corporations,  unincorporated  organizations  and  partnerships  having  cor- 
porate powers  are  sueable  in  their  recognized  names  the  question  as  to  which 
class  a  defendant  belongs  is  not  in  issue. 

Cited  in  footnotes  to  State  ex  rel.  Railroad  &  W.  Commission  v.  Adams  Exp. 
Co.  38  L.  R.  A.  225,  which  holds  service  on  nonresident  joint  stock  association 
properly  made  on  local  agent;  State  ex  rel.  Railroad  &  W.  Commission  v.  United 
States  Exp.  Co.  50  L.  R.  A.  667,  which  sustains  state's  right  to  require  informa- 
tion as  to  business  within  state  of  unincorporated  express  company  of  other 
state;  Re  Jones,  60  L.  R.  A.  476,  which  holds  shares  in  joint  stock  company 
owning  real  estate  only,  personalty  in  applying  transfer  tax  law. 
Pipe  lines. 

Cited  in  footnote  to  Clements  v.  Philadelphia  Co.  39  L.  R.  A.  532,  which  sus- 
tains gas  company's  right  to  enter  premises  to  remove  gas  pipes  on  abandoning 
useless  line. 

27  L.  R.  A.  685,  KROESSIN  v.  KELLER,  60  Minn.  372,  51  Am.  St.  Rep.  533,  62 

N.  W.  438. 
Actions    for    torts    by    or    against    married    women. 

Cited  in  Pett-Morgan  v.  Kennedy,  62  Minn.  355,  30  L.  R.  A.  531,  54  Am.  St. 
Rep.  647,  64  N.  W.  912,  holding  common-law  rule  as  to  liability  of  husband  for 
slander  by  wife  not  abrogated  by  statutes  relating  to  married  women;  Lockwood 
v.  Lockwood,  67  Minn.  493,  70  N.  W.  784,  holding  action  maintainable  by  wife 
for  alienation  of  husband's  affections;  Hamilton  v.  McNeill,  150  Iowa,  482,  129 
N.  W.  480,  Ann.  Cas.  1912  D.  604,  holding  that  action  for  alienation  of 
affections  based  upon  acts  not  in  themselves  criminal  is  essentially  different 
from  action  for  criminal  conversation  although  both  contain  some  elements  in 
common. 

Cited  in  footnotes  to  Tucker  v.  Tucker,  32  L.  R.  A.  623,  which  holds  parent 
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not  liable  for  advising  son  to  separte  from  wife;  Brown  v.  Brown,  38  L.  R.  A. 
242,  which  sustains  right  of  action  in  own  name  by  abandoned  wife  against 
person  causing  abandonment;  Houghton  v.  Rice,  47  L.  R.  A.  311,  which  denies 
right  of  action  against  other  woman  for  alienating  husband's  affections,  when 
unaccompanied  by  adultery;  Dietzman  v.  Mullin,  50  L.  R.  A.  808;  Wolf  v.  Frank, 
52  L.  R.  A.  102;  Betser  v.  Betser,  52  L.  R.  A.  630,  —  which  sustains  wife's  right 
of  action  for  alienating  her  husband's  affections. 

Distinguished  in  Hart  v.  Knapp,  76  Conn.  140,  100  Am.  St.  Rep.  989,  55 
Atl.  1021,  holding  that  woman  living  in  adultery  with  a  married  man,  thereby 
winning  his  affections  and  causing  him  to  abandon  his  wife,  cannot  avoid  liabil- 
ity to  the  latter  by  setting  up  that  the  husband  solicited,  induced  or  persuaded 
her  thereto. 

27  L.  R.  A.  686,  STATE  v.  KENT,  4  N.  D.  577,  62  N.  W.  631. 

Report  of  second  appeal  in  5  N.  D.  529,  35  L.  R.  A.  523,  67  N.  W.  1052. 
Bias    of   trial   judge. 

Cited  in  Lincoln  v.  Territory,  8  Okla.  552,  58  Pac.  730,  holding  defendant 
entitled  to  change  of  judge,  upon  affidavit  positively  stating  that  he  cannot  have 
fair  trial;  State  v.  Johnson,  24  S.  D.  594,  124  N.  W.  847,  to  the  point  that, 
under  statute,  upon  filing  affidavit  of  prejudice  in  criminal  case,  judge  loses 
jurisdiction  over  cause;  State  v.  Jordan,  19  Idaho,  200,  112  Pac.  1049,  holding 
that  under  Code  challenge  to  special  panel  may  be  taken  for  implied  bias  of 
officer  summoning  same  when  it  appears  that  he  is  witness  for  prosecution ; 
Buchanan  v.  State,  2  Okla.  Grim.  Rep.  130,  101  Pac.  295,  holding  that  on  filing 
of  affidavit  of  bias  and  prejudice  for  change  of  judge  in  proper  time,  pursuant 
to  statute  there  is  nothing  more  that  the  judge  so  attacked  can  lawfully  do  in 
the  case  without  consent  of  accused,  except  grant  change  requested. 

Distinguished  in   Cox  v.  United   States,  5   Okla.   715,  50  Pac.   175,  upholding 
right  of  court  to  refuse  application  for  change  of  trial   judges,  unless  bias  or 
prejudice  of  judge  reasonably  appears. 
Application   for  change  of  jndgre  or  of  venue. 

Cited  in  State  v.  Winchester,  18  N.  D.  538,  122  N.  W.  1111,  21  Ann.  Cas. 
1196,  holding  that  section  9931  of  Revised  Codes  of  1905,  relating  to  change  of 
venue  at  instance  of  state  in  criminal  case,  is  not  mandatory;  Walker  v.  Ma- 
ronda.  15  N.  D.  65,  106  N.  W.  296,  holding  change  of  venue  for  bias  of  judge 
a  matter  of  right  but  disallowing  change  because  asked  for  after  demurrer  to 
complaint  has  been  argued  and  overruled. 
Rig-lit  of  state  attorney  to  outside  assistance. 

Cited  in  Thalheim  v.  State,  38  Fla.  184,  20  So.  938,  upholding  right  of  state 
attorney  in  criminal  case  to  be  assisted  by  attorneys  in  employ  of  private  cor- 
poration; United  States  v.  Rosenthal,  121  Fed.  872,  holding  indictments  invali- 
dated by  presence  of  special  assistant  to  district  attorney,  before  grand  jury. 

Cited  in  notes  (24  L.R.A.  (N.S.)  565,  566)  on  right  to  complain  because  prose- 
cution is  conducted  or  assisted  by  unofficial  member  of  bar;  (24  L.R.A. (N.S.) 
754,  755)  on  right  of  disbarred  or  suspended  attorney  or  unlicensed  person  to 
transact  legal  business  for  another  as  prosecuting  attorney;  (39  L.R.A.  (N.S.) 
83)  on  right  of  prosecuting  attorney  to  compensation  from  individual. 
Rules  as  to  principals  in  felonies. 

Cited  in  State  v.  Geddes,  22  Mont.  87,  55  Pac.  919,  holding  indictment  charging 
defendant  as  principal,  with  murder,  sustained  by  proof  that  he  advised  and 
encouraged  it;  Rosencranz  v.  United  States,  83  C.  C.  A.  634,  155  Fed.  42,  holding 
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indictment  charging  defendant  as  a  principal  sufficient  though  not  stating  facts 
which  show  that  he  aided  and  abetted  the  crime. 
Inducements   for   testifying;. 

Cited  in  Territory  v.  Chavez,  8  N.  M.  537,  45  Pac.  1107,  holding  exclusion  of 
testimony  as  to  liberty  and  favor  granted  witnesses  convicted  of  crime,  erroneous; 
Stevens  v.  People,  215  111.  601,  74  N.  E.  786,  holding  it  competent  on  cross 
examination  to  inquire  of  witness  jointly  indicted  with  defendant  whether  he 
expected  to  be  further  prosecuted  or  whether  he  had  any  understanding  as  a  result 
of  which  he  expected  lighter  sentence  for  going  on  the  stand. 
Construction  of  "may"  as  mandatory. 

Cited  in  note   (5  L.R.A.(N.S.)    342)    on  "may"  in  constitutional   or  statutory 
provision  as  mandatory. 
Conviction  on   testimony  of  accomplice. 

Cited  in  note  (98  Am.  St.  Rep.  168,  171)  on  convicting  on  testimony  of 
accomplice. 

27  L.  R,  A.  696,  ERSKINE  v.  NELSON  COUNTY,  4  N.  D.  66,  58  N.  \V.  348. 
Curative   statutes. 

Cited  in  Steele  County  v.  Erskine,  39  C.  C.  A.  173,  98  Fed.  220,  Affirming  87 
Fed.  636,  upholding  right  of  legislature,  by  curative  statute  to  validate  municipal 
contract  declared  void  by  courts. 

Annotation  cited  in  Wharton  v.  Greensboro,  149  N.  C.  64,  62  S.  E.  740.  hold- 
ing that  legislature  may  legalize  city  bond  issue  beyond  legislative  limitation 
irrespective  of  such  limitation. 

27  L.  R.  A.  710,  HEALTH  DEPARTMENT  v.  TRINITY  CHURCH,   145  N.  Y. 
32,  64  N.  Y.  S.  R.  507,  45  Am.  St.  Rep.  579,  39  N.  E.  833. 

Followed  without  discussion  in  Moeschen  v.  Tenement  House  Dept.  203  U.  S. 
583,  51  L.  ed.  328,  27  Sup.  Ct.  Rep.  781. 
Due    exercise    of    police    power. 

Followed  in  People  ex  rel.  Williams  v.  Eno,  134  App.  Div.  532.  119  N.  Y.  Supp. 
600,  holding  statute  compelling  factory  owners  and  tenants  to  secure  proper 
ventilation  for  their  employes,  a  valid  exercise  of  police  power. 

Cited  in  People  v.  Havnor,  149  N.  Y.  201,  31  L.  R,  A.  691,  52  Am.  St.  Rep. 
707  43  N.  E.  541,  upholding  constitutionality  of  act  forbidding  harboring  on 
Sunday,  excepting  in  city  of  New  York  and  village  of  Saratoga;  Department  of 
Buildings  v.  Field,  12  App.  Div.  260,  42  N.  Y.  Supp.  691,  upholding  order  re- 
quiring boarding-house  owner  to  comply  with  statute  relating  to  fire  escapes; 
Cartwright  v.  Cohoes,  39  App.  Div.  72,  56  N.  Y.  Supp.  731,  upholding  ordinance 
forbidding  maintenance  of  privy  vault  within  25  feet  of  door  or  window  of  resi- 
dence; Brooklyn  v.  Nassau  Electric  R.  Co.  44  App.  Div.  466,  61  N.  Y.  Supp.  33, 
upholding  validity  of  act  forbidding  use  of  soft  coal  within  specified  district  in 
city;  People  v.  Lochner,  177  N.  Y.  154,  101  Am.  St.  Rep.  773,  69  N.  E.  373, 
Affirming  73  App.  Div.  125,  76  N.  Y.  Supp.  396,  upholding  act  regulating  hours 
of  labor  in  bakery  and  confectionery  establishments;  State  v.  Hogreiver.  152  Ind. 
660,  45  L.  R.  A.  509,  53  N.  E.  921,  upholding  validity  of  act  prohibiting  base- 
ball on  Sunday,  where  any  fee  is  charged;  People  v.  Smith,  108  Mich.  532.  32 
L.  R.  A.  856,  62  Am.  St.  Rep.  715,  66  X.  W.  382,  upholding  validity  of"  act  re- 
quiring emery  wheels  to  be  provided  with  blowers;  State  v.  Theriault,  70  Vt. 
c>-27.  43  L.  R.  A.  294,  67  Am.  St.  Rep.  695,  41  Atl.  1030,  upholding  validity  of 
act  regulating  fishing  in  streams  stocked  by  fish  and  game  commissioners;  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Nebraska,  170  U.  S.  76,  42  L.  ed.  954,  18  Sup.  Ct.  Rep. 
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513,  Affirming  47  Neb.  572,  41  L.  R.  A.  486,  53  Am.  St.  Rep.  557,  66  N.  W.  624, 
upholding  validity  of  act  authorizing  city  to  require  railroad  companies  to  con- 
struct and  repair  viaducts  over  its  streets;  Colon  v.  Lisk,  153  N.  Y.  197,  60 
Am.  St.  Rep.  609,  47  N.  E.  302,  holding  act  providing  for  summary  seizure  and 
forfeiture  of  boat  owned  or  used  by  person  interfering  with  oysters  or  shell  fish 
of  another  not  authorized  under  police  power;  Flushing  v.  Carraher,  87  Hun, 
64,  33  N.  Y.  Supp.  951,  declaring  ordinance  forbidding  keeping  of  cows  within 
200  feet  of  any  dwelling,  without  special  permit,  invalid;  New  York  Sanitary 
Utilization  Co.  v.  Health  Department,  61  App.  Div.  113,  70  N.  Y.  Supp.  510, 
Affirming  32  Misc.  582,  67  N.  Y.  Supp.  324,  denying  constitutionality  of  act 
directing  removal  by  health  board  of  garbage  plants  from  city;  Bell  v.  Gaynor, 
14  Misc.  338,  36  N.  Y.  Supp.  122,  questioning  constitutionality  of  act  forbidding 
use  of  milk  cans  without  consent  of  owner;  Jew  Ho  v.  Williamson,  103  Fed.  19, 
holding  quarantine  of  district  of  twelve  blocks,  containing  more  than  10,000 
persons,  where  only  nine  persons  were  supposed  to  have  died  from  bubonic  plague, 
unreasonable;  Eckhardt  v.  Buffalo,  19  App.  Div.  17,  46  N.  Y.  Supp.  204  (con- 
curring opinion),  holding  health  commissioners  of  city,  after  abating  privy  vault, 
without  power  to  build  new  closet  and  drain  at  expense  of  $300  in  different 
place;  Haag  v.  Mt.  Vernon,  41  App.  Div.  369,  58  N.  Y.  Supp.  581,  denying  power 
of  board  of  health  to  construct  swamp  drain  at  cost  of  $10,000  and  to  levy  assess- 
ment by  foot  frontage  upon  real  estate  to  pay  for  same;  New  York  v.  Herdje, 
68  App.  Div.  374,  74  N.  Y.  Supp.  104,  holding  owner  not  relieved  from  operation 
of  amended  building  law,  enacted  in  exercise  of  police  power,  because  of  permit 
to  build  and  letting  of  contract  under  original  act;  Regan  v.  Fosdick,  19  Misc. 
493,  43  N.  Y.  Supp.  1102,  denying  that  renewal  of  lease  is  implied  by  holding 
over  of  tenant,  due  to  compulsory  quarantine  by  health  board  under  police  power; 
Tenement  House  Department  v.  Moeschen,  89  App.  Div.  534,  85  N.  Y.  Supp. 
704,  holding  act  requiring  school  sinks  in  tenement  houses  to  be  replaced  by  in- 
dividual water  closets,  reasonable  exercise  of  police  powers;  Williams  v.  Riven- 
burg,  145  App.  Div.  100,  129  N.  Y.  Supp.  473,  holding  that  statute  providing  for 
destruction  of  calves  under  four  weeks  old,  if  offered  for  sale,  is  valid;  Ewing 
v.  Chase,  37  App.  D.  C.  58,  holding  that  police  regulation  requiring  variations  in 
levels  of  floors  of  existing  theaters  to  be  made  by  inclines  and  not  steps,  is  con- 
stitutional; St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  235  Mo.  189,  137  S. 
W.  929,  holding  that  ordinance  providing  regulations  for  construction  of  bill 
boards  was  unconstitutional;  Wolf  v.  Smith,  149  Ala.  464,  9  L.R.A. (N.S.)  348, 
42  So.  824,  holding  that  legislature  may  require  proper  equipment  of  a  mine  as  a 
condition  to  allowing  men  to  work  therein  under  police  power ;  Masonic  Fraternity 
Temple  Asso.  v.  Chicago,  131  111.  App.  28,  holding  fire  ordinance  applicable  to 
public  theaters  and  gathering  places  unreasonable  when  applied  to  fraternal  club 
house;  Miles  City  v.  State  Bd.  of  Health,  39  Mont.  413,  -2,3  L.R.A.  (X.S.)  595, 
102  Pac.  696,  holding  order  of  health  board  forbidding  city  to  further  discharge 
sewage  into  river  without  purifying  it  valid  under  statute  passed  in  exercise  of 
state  police  power:  Ex  parte  Boyce,  27  Nev.  344,  65  L.R.A.  60,  75  Pac.  1,  1  Ann. 
Cas.  66.  on  legislative  interference  with  property  in  furtherance  of  public  health ; 
Lantry  v.  Hoffman.  55  Misc.  265,  105  N.  Y.  Supp.  353,  holding  statute  compelling 
owners  of  buildings  of  certain  character  to  establish  pipe  fire  extinguishment 
system,  a  proper  exercise  of  police  power;  Viemeister  v.  White,  179  N.  Y.  238,  70 
L.R.A.  797,  303  Am.  St.  Rep.  859,  72  N.  E.  97,  1  Ann.  Cas.  334,  holding  legislative 
exclusion  of  unvaccinated  persons  from  public  schools  a  valid  police  regulation; 
Tenement  House  Department  v.  Moeschen,  179  N.  Y.  330,  70  L.R.A.  708,  103  Am. 
St.  Rep.  910,  72  X.  E.  231,  1  Ann.  Cas.  439,  Affirmed  without  discussion  in  203 
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U.  S.  583,  51  L.  ed.  328,  27  Sup.  Ct.  Rep.  78,  holding  an  act  compelling  owners  of 
tenement  houses  in  cities  of  first  class  to  remove  existing  school  sinks  therein  and 
erect  water  closets,  to  be  a  public  health  regulation  valid  under  police  power; 
Wright  v.  Hart,  182  N.  Y.  350,  2  L.RA.(N.S.)  348,  75  N  E.  404,  3  Ann.  Cas.  263, 
Reversing  103  App.  Div.  221,  93  N.  Y.  Supp.  60  (dissenting  opinion),  on  legisla- 
tive interference  with  property  rights  under  the  police  power;  People  ex  rel.  Wine- 
burgh  Advertising  Co.  v.  Murphy,  195  N.  Y.  135,  31  L.R.A.(N.S.)  741,  88  N.  K. 
17,  holding  an  ordinance  defining  and  regulating  erection  and  maintenance  of 
sky  signs  arbitrarily  prohibiting  advertisements  without  prohibiting  other  simi- 
lar structures  and  having  no  connections  with  public  health,  morals  or  safety  an 
invalid  exercise  of  police  power;  State  v.  Redmon,  134  Wis.  Ill,  14  L.R.A. 
(X.S.)  237,  126  Am.  St.  Rep.  1003,  114  N.  W.  137,  15  Ann.  Cas.  408,  holding 
that  an  act  giving  occupant  of  lower  berth  in  a  sleeper  optional  use  and  control 
of  upper  berth  if  unoccupied  is  not  a  health  regulation  nor  does  it  apply  to  public 
safety  or  morals  and  is  invalid;  Bonnett  v.  Vallier,  136  Wis.  205,  17  L.R.A. 
(X.S.)  492,  128  Am.  St.  Rep.  1061,  116  N.  W.  885,  holding  a  building  regulation 
and  classification  only  adaptable  to  large  cities  made  to  apply  to  cities  of  every 
kind,  is  unreasonable  and  an  invalid  exercise  of  police  power;  Red  C.  Oil  Mfg. 
Co.  v.  Board  of  Agricujture,  172  Fed.  705,  holding  a  statute  providing  for  inspec- 
tion of  kerosene  oil  used  for  illuminating  purposes  in  the  state  is  a  proper 
police  regulation  and  not  an  interference  with  interstate  commerce. 

Cited  in  footnotes  to  State  v.  Speyer,  29  L.  R.  A.  573,  which  holds  unrea- 
sonable, resolution  against  maintaining  pig  pen  within  100  feet  of  street  or  in- 
habited house;  Bostock  v.  Sams,  59  L.  R.  A.  282,  which  holds  unauthorized, 
ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  conforming 
in  size,  appearance,  etc.,  to  existing  buildings;  State  v.  Hyman,  64  L.  R.  A. 
637,  which  holds  prohibition  against  use  of  room  in  tenement  or  dwelling  house 
for  manufacture  of  clothing,  except  by  immediate  member  of  family,  within  police 
power. 

Cited  in  notes  (36  L.  R.  A.  613)  on  power  of  municipal  corporations  to  define, 
prevent,  and  abate  nuisances;  (38  L.  R.  A.  168)  on  municipal  power  over  build- 
ings and  other  structures  as  nuisances;  (61  L.  R.  A.  118)  on  establishment  and 
regulation  of  municipal  water  supply;  (17  L.R.A. (N.S.)  486)  on  constitu- 
tionality of  statutory  regulations  as  to  safety  and  sanitary  conditions  of  tene- 
ment, lodging,  and  boarding  houses;  (47  Am.  St.  Rep.  540,  544,)  on  quarantine 
and  health  laws  and  regulations;  (53  Am.  St.  Rep.  572)  on  definition  of  police 
power;  (78  Am.  St.  Rep.  241)  on  acts  which  legislature  may  declare  criminal. 
Restrictions  upon  lawful  occupations. 

Cited  in  Grossman  v.  Caminez,  79  App.  Div.  21,  79  N.  Y.  Supp.  900,  holding 
act  forbidding  sale  of  real  property  by  agent,  without  written  consent  of  owner, 
unconstitutional;  Whiteley  v.  Terry,  83  App.  Div.  200,  82  N.  Y.  Supp.  89,  holding 
same  act  constitutional;  People  ex  rel.  Tyroler  v.  City  Prison,  157  N.  Y.  149, 
43  L.  R.  A.  276,  68  Am.  St.  Rep.  763,  51  N.  E.  1006  (dissenting  opinion),  majority' 
holding  act  forbidding  business  of  brokerage  in  passage  tickets  unconstitutional; 
Frank  L.  Fisher  Co.  v.  Woods,  187  N.  Y.  95,  12  L.R.A. (X.S.)  710,  79  N.  E. 
836,  holding  act  forbidding  offering  for  sale  of  real  property  by  any  person 
without  prescribed  authority  from  owner  or  agent,  unconstitutional;  Boswell  v. 
Security  Mut.  L.  Ins.  Co.  193  N.  Y.  478,  19  L.R.A. (N.S.)  951,  86  N.  E.  532, 
holding  that  a  contract  between  general  agent  and  insurance  company  entered 
into  before  enactment  of  statute  regulating  amount  of  compensation  payable  by 
insurance  companies  for  new  business,  whereby  agent  is  to  build  up  new  business 
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receiving  practically  nothing  therefor,  can  not  be   interfered  with  under  police 
power. 

Cited  in  footnote  to  State  v.  Hyman,  64  L.R.A.  637,  which  holds  that  police 
power  extends  to  prohibiting  use  of  room  in  tenement  or  dwelling  house  for 
manufacture  of  clothing  except  by  immediate  members  of  the  family. 

Cited  in  note    (93  Am.  St.  Rep.  410)    on  constitutionality  of  building  regu- 
lations. 
—  Delegation   of  power. 

Cited  in  Allman  v.  Mobile,  162  Ala.  233,  50  So.  238,  holding  that  state  can 
delegate  power  to  city  to  establish  an  efficient  sewerage  system  and  to  compel 
property  owners  to  make  connections  therewith;  Welch  v.  Swasey,  193  Mass. 
376,  23  L.R.A.(N.S.)  1163,  118  Am.  St.  Rep.  523,  79  N.  E.  745,  holding  that 
state  can  regulate  height  of  buildings  to  be  built  in  city  and  delegate  power 
of  making  reasonable  rules  and  regulations  to  local  commission. 

Cited  in  note  (80  Am.  St.  Rep.  214,  221,  222,)  on  powers  which  may  be 
delegated  to  boards  of  health. 

Distinguished  in  Schaezlein  v.  Cabaniss,  135  Cal.  471,  56  L.  R.  A.  735,  87  Am. 
St.  Rep.  122,  67  Pac.  755,  holding  that  power  to  provide  for  proper  sanitation  of 
factories  cannot  be  delegated  to  commissioner  of  bureau  of  labor  statistics. 
Rig-ht   to   compel   supply   of   was  at   flat   rates. 

Cited  in  footnote  to  Indiana  Natural  &  I.  Gas  Co.  v.  State,  57  L.  R.  A.  761, 
which   holds   that  consumer   cannot  compel  gas   company,   authorized  to   charge 
meter  or  flat  rates,  to  supply  him  at  flat  rate,  unless  meter  rate  be  shown  to  be 
unjust  discrimination. 
Due    process    of    law. 

Cited  in  Fire  Department  v.  Gilmour,  149  N.  Y.  459,  52  Am.  St.  Rep.  747, 
44  N.  E.  177,  denying  necessity  of  notice  of  investigation  before  issuance  of  order 
for  removal  of  combustibles ;  People  ex  rel.  Renshaw  v.  Gillespie,  25  App.  •  Div. 
93,  48  N.  Y.  Supp.  882,  upholding,  under  statute,  order  of  justice  of  peace,  made 
without  notice,  directing  owner  to  kill  vicious  dog;  Cartwright  v.  Cohoes,  39 
App.  Div.  73,  56  N.  Y.  Supp.  731,  holding  health  board  not  obliged  to  hear  any- 
body with  reference  to  abatement  of  privy  nuisance;  Westchester  Electric  R. 
Co.  v.  Angevine,  52  App.  Div.  241,  65  N.  Y.  Supp.  376,  and  Golden  v.  Health 
Department,  21  App.  Div.  424,  47  N.  Y.  Supp.  623,  holding  orders  of  board  oi 
health  as  to  abatement  of  alleged  nuisance  reviewable  in  court;  Re  Boston  & 
A.  R.  Co.  64  App.  Div.  261,  72  N.  Y.  Supp.  32,  refusing  to  set  aside  deter- 
mination of  commissioners  directing  abolition  of  grade  crossing;  Egan  v.  Health 
Department,  20  Misc.  40,  45  N.  Y.  Supp.  325,  denying  right  of  owner  to  notice 
before  making  of  order  by  health  board  relating  to  sanitary  condition  of  tene- 
ment house:  Fox  v.  Mohawk  &  H.  R.  Humane  Soc.  20  Misc.  467,  46  N.  Y.  Supp. 
232,  upholding  act  authorizing  killing  of  unlicensed  dogs  without  compensation 
to  owners:  State  v.  Main,  69  Conn.  138,  36  L.  R.  A.  628,  61  Am.  St.  Rep.  30, 

37  A.tl.  80,  upholding  validity  of  act  permitting  summary  destruction  of  peach 
trees  affected  with  "yellows;"  Sprigg  v.  Garrett  Park,  89  Md.  412,  43  Atl.  813, 
denying  right  of  owner  of  premises  to  notice  of  ordinance  and  order  authorizing 
abatement  of  cesspool;  Harrington  v.  Providence,  20  R.  I.  245,  38  L.  R.  A.  320, 

38  Atl.   1.  upholding  act  authorizing  aldermen  to  order,  without  notice,  owner 
to  connect  land  with  sewer  and  to  fill  up  other  drainage  receptacles;    State  v. 
Sponaugle,  45  W.  Va.  430,  43  L.  R.  A.  734,  32  S.  E.  283,  holding  provision  in 
Federal   Constitution  as  to  due  process  of  law  not  violated  by  state  Constitu- 
tion permitting  forfeiture  of  land  for  violation  of  tax  statutes;  Lowe  v.  Conroy, 
120  Wis.  156..  66  L.R.A.  909,  102  Am.  St.  Rep.  983,  97  N.  W.  942,  1  Ann.  Cas. 
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341,  holding  that  health  board  can  destroy  cattle  affected  with  a  malignant  con- 
tagious disease  without  first  granting  a  hearing  to  owner,  under  exercise  of 
police  power;  Rude  v.  St.  Marie,  121  Wis.  644,  99  N.  W.  460,  holding  that 
state  can  make  a  ditch  through  a  man's  land  to  drain  obnoxious  swamps  and 
assess  him  for  the  improvement  without  compensating  him  for  land  taken  to 
make  ditch;  People  ex  rel.  Lodes  v.  Health  Dept.  117  App.  Div.  877.  103  X.  V. 
Supp.  275  (dissenting  opinion),  on  right  of  state  to  pass  general  laws  relating  to 
public  health  without  providing  for  notice  and  hearing  for  persons  to  be  affected. 
Class  legislation. 

Cited  in  Re  Morgan,  114  App.  Div.  54,  99  N".  Y.  Supp.  775,  holding  an  election 
registry  regulation  peculiarly  adapted  to  and  applying  only  to  metropolitan  elec- 
tion district  is  not  unconstitutional  for  applying  only  to  such  district. 

27  L.  R.  A.  718,  PEOPLE  ex  rel.  NECHAMCUS  v.  CITY  PRISON,  144  N.  Y. 

529,  64  N.  Y.  S.  R.  51,  39  N.  E.  686. 
Police    powers. 

Cited  in  People  v.  Havnor,  149  N.  Y.  201,  31  L.  R.  A.  691,  52  Am.  St.  Rep. 
707,  43  N.  E.  541,  upholding  act  prohibiting  Sunday  barbering,  except  in  city 
of  New  York  and  village  of  Saratoga;  Colon  v.  Lisk,  153  N.  Y.  197,  60  Am.  St. 
Rep.  609,  47  N.  E.  302,  holding  act  providing  for  summary  seizure  of  boats  used 
by  persons  interfering  with  oysters  or  shell  fish  belonging  to  another  unconsti- 
tutional; People  v.  Lochner,  177  N.  Y.  153.  101  Am.  St.  Rep.  773,  69  N.  E.  373. 
Affirming  73  App.  Div.  125,  76  N.  Y.  Supp.  396,  upholding  act  regulating  hours 
of  labor  in  bakery  and  confectionery  establishments;  Bell  v.  Gaynor,  14  Misc. 
338,  36  N.  Y.  Supp.  122,  questioning  constitutionality  of  act  prohibiting  use  of 
milk  cans  bearing  name  or  initials  of  owner,  without  consent  of  such  owner  or 
agent;  Morris  v.  Columbus,  102  Ga.  798,  42  L.  R.  A.  179,  66  Am.  St.  Rep.  243, 
30  S.  E.  850;  Com.  v.  Pear,  183  Mass.  245,  66  N.  E.  719,  upholding  act  authoriz- 
ing compulsory  vaccination;  People  v.  Smith,  108  Mich.  531,  32  L.  R.  A.  856, 
62  Am.  St.  Rep.  715,  66  N.  W.  382,  upholding  act  requiring  emery  wheels  to  be 
provided  with  blowers;  Lore  v.  American  Mfg.  Co.  160  Mo.  622,  61  S.  W.  678, 
upholding  act  requiring  cogwheel  guards  to  spinning  machines  in  jute  manu- 
factory; State  v.  Holden,  14  Utah,  91,  37  L.  R.  A.  106,  46  Pac.  756,  upholding 
act  prohibiting  persons  from  laboring  in  mines  more  than  eight  hours  a  day ; 
New  York  v.  Chelsea  Jute  Mills,  43  Misc.  269,  88  N.  Y.  Supp.  1085,  upholding 
act  forbidding  employment  in  any  service  of  child  under  fourteen  years  of  age, 
during  school  term;  Com.  v.  Pear,  183  Mass.  245,  67  L.R.A.  938,  66  N.  E.  719, 
holding  statute  authorizing  health  board  to  require  vaccination  or  revaccination 
for  small  pox  and  providing  penalty  for  adult's  refusal  to  be  vaccinated  a  valid 
police  regulation  when  necessary  to  public  safety;  State  v.  Davis,  72  N.  J.  L. 
350,  61  Atl.  2,  holding  an  act  prohibiting  persons  including  owners  from  shoot- 
ing at  and  using  fowls  for  target  practice  and  regulating  the  time  place  and 
manner  of  killing  them  a  valid  police  regulation;  Viemeister  v.  White,  179  "N.  V. 
239,  70  L.R.A.  797,  103  Am.  St.  Rep.  859,  72  N.  E.  97,  1  Ann.  Cas.  334,  up- 
holding right  of  state  to  deny  unvaccinated  children  public  school  privileges; 
Kirk  v.  Board  of  Health  (Kirk  v.  Wyman),  83  S.  C.  391,  23  L.R.A. (X.S.) 
3196,  65  S.  E.  387  (dissenting  opinion),  on  public  necessity  as  giving  rise  to  an 
exercise  of  police  power. 

Cited  in  footnotes  to  State  v.  Speyer,  29  L.  R.  A.  573,  which  holds  unreasonable 
resolution  against  maintaining  pig  pen  within  100  feet  of  street  or  inhabited 
house;  State  v.  Hyman,  64  L.  R.  A.  637,  which  holds  prohibition  against  use 
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of  room  in  tenement  or  dwelling  house  for  manufacture  of  clothing,  except  by 
immediate  member  of  family,  within  police  power. 

Distinguished  in  Bronk  v.   Barckley,    13   App.   Div.   76,   43   N.  Y.   Supp.   400, 
holding  contract  for  prison  labor  not  abrogated  by  subsequent  constitutional  and 
legislative   provisions   enacted   in   pursuance   of   police   powers,   prohibiting   such 
contracts. 
—  Restrictions   upon   lavrf al   occupations. 

Cited  in  State  v.  Zeno,  79  Minn.  84,  48  L.  R.  A.  90,  79  Am.  St.  Rep.  422,  88  N. 
W.  748,  upholding  act  requiring  registration  of  barbers;  Ex  parte  Lucas,  160 
Mo.  233,  61  S.  W.  218,  upholding  act  requiring  licensing  of  barbers;  People  v. 
O'Connell,  1  App.  Div.  Ill,  36  N.  Y.  Supp.  1092,  reaffirming  constitutionality  of 
act  providing  for  licenses  by  examining  boards  of  plumbers;  State  ex  rel.  Wink- 
ler  v.  Benzenberg,  101  Wis.  177,  76  N.  W.  345,  and  State  v.  Gardner,  58  Ohio  St. 
609,  41  L.  R.  A.  691,  footnote  p.  689,  '65  Am.  St.  Rep.  785,  51  N.  E.  136,  up- 
holding right  of  legislature  to  require  plumbers  to  undergo  examination  before 
being  licensed  to  work;  Sclrnaier  v.  Navarre  Hotel  &  Importation  Co.  82  App.  Div. 
29,  81  N.  Y.  Supp.  633,  holding  act  requiring  master  plumbers  to  hold  certificate 
of  competency  from  examining  board  constitutional ;  State  ex  rel.  Burroughs  v. 
Webster,  150  Ind.  618,  41  L.  R.  A.  217,  50  N.  B.  750,  upholding  act  requiring  li- 
censing of  physicians;  People  ex  rel.  Tyroler  v.  City  Prison,  157  N.  Y.  149,  43 
L.  R.  A.  276,  68  Am.  St.  Rep.  763,  51  N.  E.  1006  (dissenting  opinion),  majority 
denying  constitutionality  of  act  prohibiting  sale  of  passage  tickets  by  brokers: 
Ex  parte  Smith,  231  Mo.  120,  132  S.  W.  607,  holding  that  business  of  plumbing 
is  proper  subject  of  reasonable  police  regulation;  Felton  v.  Atlanta,  4  Ga.  App. 
185,  61  S.  E.  27,  holding  that  plumbing  is  so  closely  connected  with  public 
health  that  it  is  subject  to  police  regulation;  Douglas  v.  People,  225  111.  541, 
8  L.R.A.(N.S.)  1118,  116  Am.  St.  Rep.  162,  80  N.  E.  341,  holding  statute 
providing  for  licensing  and  examination  of  plumbers  a  proper  police  regulation; 
Messer  Co.  v.  Rothstein,  129  App.  Div.  223,  113  N.  Y.  Supp.  77,  holding  that 
a  corporation  carrying  on  plumbing  business  may  be  compelled  to  obtain  certifi- 
cate of  competency  and  register  before  prosecution  of  its  business;  Milton 
Schnaii-r  &  Co.  v.  Grigsby,  132  App.  Div.  855,  117  N.  Y.  Supp.  455,  affirming 
61  Misc.  327,  113  N.  Y.  Supp.  548,  which  reversed  59  Misc.  596,  112  N.  Y. 
Supp.  505  holding  an  act  making  it  unlawful  for  person  or  copartnership  to 
carry  on  business  of  master  plumbers  in  city  unless  name  and  address  of  such 
person  or  each  member  of  firm  be  registered  valid  except  as  to  requiring  all 
mom  1  XT*  of  firm  to  register;  Bronold  v.  Engler,  194  N.  Y.  324,  21  L.R.A.(N.S.) 
178.  87  N.  E.  427,  Affirming  121  App.  Div.  125;  105  N.  Y.  Supp.  508  holding 
that  a  plumbing  firm  can  not  carry  on  such  business  without  registry  of  its 
memhi-rs  merely  because  they  employ  as  manager  a  registered  plumber;  Ex  parte 
Boyce,  27  Nev.  344,  65  L.R.A.  60,  75  Pac.  1,  1  Ann.  Cas.  66,  holding  statutory 
application  of  eight  hour  law  for  all  working  men  in  mines,  smelters  and  mills 
for  reduction  of  ores  a  valid  health  regulation;  Bryant  v.  Skillman  Hardware  Co. 
76  X.  ,T.  L.  49,  69  Atl.  23,  holding  child  labor  regulation  law  constitutional ; 
iVoplo  v.  Beattie,  96  App.  Div.  388,  89  N.  Y.  Supp.  193,  denying  the  right  of 
the  state  to  regulate  the  business  of  horse  shoeing;  People  ex  rel.  Lodes  v.  Health 
Dept.  117  App.  Div.  864,  103  N.  Y.  Supp.  275,  upholding  right  of  state  to 
regulate  the  occupation  of  selling  milk  at  retail  but  denying  its  right  to  pro- 
hibit such  sale  as  being  inherently  noxious;  State  v.  Walker,  48  Wash.  11,  92 
Pac.  775,  15  Ann.  Cas.  257  (dissenting  opinion),  on  regulation  of  occupations 
directly  connected  with  public  health  and  safety;  State  ex  rel.  Milwaukee  Med- 
ical College  v.  Chittenden,  127  Wis.  524,  107  N.  W.  500,  holding  that  part  of 
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dental  law  prescribing  qualifications  to  admittance  to  practice  on  diploma  with- 
out examination  as  to  fitness  not  unconstitutional  as  denying  or  prejudicing  the 
right  to  study  for  such  profession;  Lohmeyer  v.  St.  Louis  Cordage  Co.  214  Mo. 
691,  113  S.  W.  1108,  on  constitutionality  of  safety  laws  applied  to  factories  and 
work  places. 

Cited  in  footnote  to  Schnaier  v.  Navarre  Hotel  &  Importation  Co.  70  L.R.A. 
722,  which  holds  void,  statute  requiring  every  member  of  plumbing  firm  to  be 
registered  plumber. 

Cited  in  notes  (23  L.R.A.  (N.S.)  677)  on  what  constitutes  plumbing  business 
within  license  statutes;  (129  Am.  St.  Rep.  271)  on  constitutional  limitations 
on  power  to  impose  license  or  occupation  taxes. 

Distinguished  in  Schnaier  v.  Navarre  Hotel  &  Importation  Co.  182  N.  Y.  87, 
70  L.R.A.  723,  108  Am.  St.  Rep.  790,  74  N.  E.  561,  holding  on  act  compelling 
each  and  every  member  of  a  plumbing  firm  to  become  registered  is  invalid  as 
preventing  a  plumber  and  another  person  not  qualified  for  registry  from  forming 
such  a  partnership;  Re  Aubrey,  36  Wash.  316,  104  Am.  St.  Rep.  9^2,  78  Pac. 
900,  1  Ann.  Cas.  927,  holding  that  the  business  of  horseshoeing  has  no  such 
public  connection  as  to  subject  it  to  police  regulation  and  criticizing  cited  case 
as  being  a  mere  majority  decisioV 

Disapproved  in  State  ex  rel.  Richey  v.  Smith,  42  Wash.  242,  5  L.R.A. (N.S.) 
677,  114  Am.  St.  Rep.  114,  84  Pac.  851,  7  Ann.  Cas.  577,  approving  dissenting 
opinion  in  cited  case  and  holding  that  the  plumbing  business  is  not  of  such 
connection  with  public  health  morals  or  safety  as  to  subject  it  to  police  regu- 
lation. 
Hiulit  to  establish  qualifications  to  exercise  of  lawful  rights. 

Cited  in  Scott  v.  Saratoga  Springs,  131  App.  Div.  251,  115  N.  Y.  Supp.  796, 
holding  statute  providing  that  sewer  water  and  street  commissioners  shall  be  tax 
payers  not  invalid  where  such  officers  are  appointed. 
Liability  of  members  of  official  boards. 

Cited  in  State  v.  Briggs,  45  Ore.  376,  77  Pac.  750,  2  Ann.  Cas.  424,  holding 
that  the  fact  that  a  board  given  authority  to  prescribe  barber's  qualifications  may 
unreasonably  exercise  that  power  is  no  reason  why  the  empowering  act  should 
be  declared  invalid. 
Powers    conferred    upon    local    authorities. 

Cited  in  Grannan  v.  Westchester  Racing  Asso.  153  N.  Y.  461,  47  N.  E.  896,  up- 
holding right  of  jockey  club,  under  statutes,  to  rule  person  off  turf  for  disobe- 
dience of  reasonable  rules;  Rathbone  v.  Wirth,  150  N.  Y.  518,  34  L.  R.  A.  429, 
45  N.  E.  15  (dissenting  opinion),  majority  holding  clause  in  act  providing  mem- 
bership in  political  parties  having  largest  vote,  test  of  eligibilty  to  office  of 
police  commissioner,  unconstitutional. 
Delegation  of  legislative  i>ov»«-r. 

Cited  in  Saratoga  Springs  v.  Saratoga  Gas,  Electric  Light.  Heat  &  P.  Co. 
191  N.  Y.  138,  18  L.R.A. (N.S.)  721,  83  N.  E.  693,  upholding  right  of  state  to 
establish  a  gas  and  electricity  commission,  giving  it  power  within  certain  lim- 
itations, to  establish  gas  and  electricity  rates  throughout  state;  State  v.  Briggs, 
45  Or.  374,  77  Pac.  750,  2  Ann.  Cas.  424,  holding  an  act  establishing  a  board 
of  barber  examiners  vesting  authority  in  board  to  prescribe  qualifications  of  a 
barber  not  a  delegation  of  legislative  power. 
Due  process  of  ia\\ . 

Cited  in  Re  Jensen,  28  Misc.  382,  59  N.  Y.  Supp.  653,  declaring  act  providing 
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for  payment  by   city,  without  notice,   of  counsel   fees   and  expenses   of  officials, 
acquitted  of  criminal  charge,  unconstitutional. 
Contracts  by  unlicensed  plumbers. 

Cited  in  Johnston  v.  Dahlgren,  31  App.  Div.  206,  52  N.  Y.  Supp.  555,  denying 
enforceability  of  plumbing  contract  by  unregistered  plumbers. 
Presumption  as   to   validity   of  acts   of   health   boards. 

Cited  in  People  ex  rel.  Lieberman  v.  Vandecarr,  81  App.  Div.  129,  80  N.  Y. 
Supp.  1108,  holding  board  of  health  presumed  to  have  been  warranted  in  re- 
voking permit  for  sale  of  milk,  in  absence  of  evidence  to  contrary;  People  V. 
Ringe,  197  X.  Y.  150,  90  N.  E.  432,  on  construction  in  favor  of  validity  but 
condemning  law  which  required  "continuous"  experience  for  stated  time  to  qualify 
as  undertaker. 

27  L.  R.  A.  724,  WALSH  v.  FITCHBURG  R.  CO.   145  N.  Y.  301,  64  N.  Y.  S. 

R.  711,  45  Am.  St.  Rep.  615,  39  N.  E.  1068. 
Injuries    to    child    trespassers    and    licensees. 

Cited  in  Kelly  v.  Smith,  29  App.  Div.  350,  51  N.  Y.  Supp.  413,  denying  liability 
of  owner  of  building  for  death  of  boy  by  use  of  fire  escape  ladder,  taken  from  its 
place  without  former's  knowledge;  DeBoer  v.  Brooklyn  Wharf  &  Warehouse  Co. 
51  App.  Div.  291,  64  N.  Y.  Supp.  925,  holding  warehouse  company  liable  for 
negligent  killing  of  child  licensee  on  its  premises;  Fitzgerald  v.  Rodgers,  58 
App.  Div.  301,  68  N.  Y.  Supp.  946,  denying  liability  of  contractor  for  injury  to 
ten-year-old  boy  caused  in  playing  with  winch  left  in  uncompleted  highway ; 
Travell  v.  Bannerman,  71  App.  Div.  441,  75  N.  Y.  Supp.  866,  majority  denying 
liability  of  proprietor  of  gun  factory  for  injury  to  fourteen-year-old  boy  by  ex- 
plosion of  refuse  taken  by  boys  from  defendant's  lot;  Wilson  v.  American 
Bridge  Co.  74  App.  Div.  601,  77  N.  Y.  Supp.  820,  holding  bridge  company  lia- 
ble for  scalding  boy  on  railroad  embankment  by  steam  from  exhaust  pipe;  Al- 
bert v.  New  York,  75  App.  Div.  557,  78  N.  Y.  Supp.  355,  denying  liability  of  city 
for  death  of  boy  killed  by  falling  from  unfinished  sea  Avail ;  Savannah,  F.  &  W. 
R.  Co.  v.  Beavers,  113  Ga.  411,  54  L.  R.  A.  320,  39  S.  E.  82,  denying  liability  of 
railroad  company  for  drowning  of  boy  in  water  in  excavation  on  its  premises; 
Ryan  v.  Towar,  128  Mich.  476,  55  L.  R.  A.  315,  92  Am.  St.  R^ep.  481,  87  N.  W. 
644,  denying  liability  of  owner  for  injury  to  child  trespassers  playing  with  un- 
used water  wheel ;  O'Leary  v.  Brooks  Elevator  Co.  7  N.  D.  563,  41  L.  R.  A.  680, 
75  N.  W.  919,  denying  liability  for  injury  to  boy  trespasser  caught  in  shafting 
while  endeavoring  to  get  cane  at  direction  of  partially  blind  uncle;  Dull  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  21  Ind.  App.  594,  52  N.  E.  1013,  denying  liability 
of  railroad  company  for  mere  negligent  injury  to  seven-year-old  trespasser  on 
tracks;  Edgington  v.  Burlington,  C.  R.  &  N.  R.  Co.  116  Iowa,  434,  57  L.  R.  A. 
570,  footnote  p.  561,  90  N.  W.  95,  holding  railroad  company  liable  for  injuries 
to  young  children  by  unfastened  turntable  in  unfenced  lot  near  public  way;  Cole- 
man  v.  Robert  Graves  Co.  39  Misc.  .85,  78  N.  Y.  Supp.  893,  denying  liability  of 
defendant  for  injury  to  nine-year-old  child  whose  dress  was  set  on  fire  while 
she  was  poking  hot  ashes  with  stick;  Turess  v.  New  York,  S.  &  W.  R.  Co.  61 
N.  J.  L.  320,  40  Atl.  614,  denying  liability  of  railroad  company  for  injury  to  child 
playing  with  turntable  without  invitation;  Delaware,  L.  &  W.  R.  Co.  v.  Reich, 
61  N.  J.  L.  638,  41  L.  R.  A.  833,  footnote  p.  831,  68  Am.  St.  Rep.  727,  40  Atl. 
682,  denying  liability  for  injury  to  child  playing  on  turntable  on  owner's  private 
property:  Pxitz  v.  Wheeling,  45  W.  Va.  270,  43  L.  R.  A.  153,  31  S.  E.  993,  deny- 
ing liability  of  city  for  death  of  four-year-old  child  drowned  in  reservoir;  Paolino 
v.  McKrndall.  24  R.  I.  436,  60  L.  R.  A.  136,  96  Am.  St.  Rep.  736,  53  Atl.  268, 
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holding  occupier  of  land,  burning  rubbish  thereon,  not  liable  for  injury  to  chil- 
dren approaching  too  near  the  fire;  Haack  v.  Brooklyn  Labor  Lyceum  Asso.  93 
App.  Div.  495,  87  N.  Y.  Supp.  814,  holding  owner  of  premises  bound  to  use  rea- 
sonable care  to  protect  licensee  under  twelve  years  of  age,  from  injury  from 
falling  wall;  Middleton  v.  Reutler,  141  App.  Div.  519,  126  X.  Y.  Supp.  315, 
holding  that  owner  of  building  in  process  of  construction  is  not  liable  for  injury 
to  child  trespassing,  caused  by  fall  of  pile  of  lumber  on  adjoining  lot;  Ziegk  r 
v.  Friedman  &  O.  Iron  Works,  70  Misc.  555,  127  N.  Y.  Supp.  457,  upholding 
verdict  for  defendant  where  boy  was  injured  on  machine  near  street  upon  ground 
that  machine  was  not  an  allurement  or  inherently  dangerous ;  Bottum  v.  I ; 
84  Vt.  374,  35  L.R.A.(N.S.)  443,  79  Atl.  858,  holding  that  one  maintaining 
opening  into  underground  mill-race  near  highway,  between  which  and  opining 
there  is  no  barrier  is  not  liable  for  death  of  child  who  falls  into  race:  V 
v.  McPadden,  79  Conn.  378,  19  L.R.A.(N.S.)  1111,  65  Atl.  157,  holding  seven 
year  old  child  assumed  all  risk  from  playing  in  partly  demolished  house  on  un- 
fenced  lot  where  such  house  was  left  in  safe  condition  but  bricks  fell  from  chim- 
ney; lamurri  v.  Saginaw  City  Gas  Co.  148  Mich.  53,  111  X.  W.  884  (dis-.-nt- 
ing  opinion),  on  liability  for  injury  to  child  attracted  to  and  injured  by  turn- 
table; Wheeling  &  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  244,  19  L.U.A.iN.S.) 
1144,  122  Am.  St.  Rep.  503,  83  N.  E.  66,  11  Ann.  Cas.  981,  disapproving  doctrine 
of  turntable  cases,  holding  company  not  liable  for  injury  to  trespassing  child  in- 
jured while  playing  with  turntable  without  its  knowledge  and  knowingly  against 
its  wishes;  Thompson  v.  Baltimore  &  0.  R.  Co.  218  Pa.  451,  19  L.R.A.  (X.S.) 
1167,  120  Am.  St.  Rep.  897,  67  Atl.  768,  11  Ann.  Cas.  894,  holding  railroad 
company  not  liable  for  injury  to  child  caused  by  playing  with  unprotected  turn- 
table: Driscoll  v.  Clark,  32  Mont.  186,  80  Pac.  1,  on  the  doctrine  of  the  turn- 
table cases  and  their  weight  as  authority ;  Coleman  v.  Robert  Graves  Co.  97  App. 
Div.  412,  89  N.  Y.  Supp.  1040,  on  liability  of  one  maintaining  dangerous  places 
on  one's  own  premises  causing  injury  to  child;  Powers  v.  Owego  Bridge  Co.  97 
App.  Div.  479,  89  N.  Y.  Supp.  1030,  holding  person  in  possession  of  lot  in 
which  he  has  piled  lumber  not  liable  for  injury  to  trespassing  child  injured 
while  attempting  to  climb  off  such  pile  where  he  was  not  invited  in  the  lot 
and  children  has  been  repeatedly  driven  therefrom;  Kane  v.  Erie  R.  Co.  110 
App.  Div.  8,  96  N.  Y.  Supp.  810,  holding  land  owner  not  liable  for  injury  to 
trespassing  child  injured  by  the  falling  of  a  pile  of  stones,  he  causing  pile 
to  fall, — where  there  was  no  evidence  to  show  that  pile  was  dangerous  in  itself; 
Briscoe  v.  Henderson  Lighting  &  Power  Co.  148  N.  C.  408,  19  L.R.A.(X.S.)  1129, 
62  S.  E.  600,  holding  company  maintaining  attractive  machinery  on  its  prem- 
ises not  liable  for  injury  caused  to  thirteen  year  old  boy  by  falling  into  hot 
water  well  along  private  path,  where  such  boy  was  a  mere  trespasser:  Foster- 
Herbert  Cut  Stone  Co.  v.  Pugh,  115  Tenn.  699,  4  L.R.A.(X.S.)  809.  112  Am. 
St.  Rep.  881,  91  S.  W.  199,  holding  master  not  liable  for  injury  to  child  de- 
scending from  wagon  onto  which  he  had  been  invited  by  servant  where  such 
wagon  was  peculiarly  constructed  though  not  so  attractive  to  children  as  to 
require  special  precaution  against  injury. 

Cited  in. footnotes  to  Chicago,  B.  &  Q.  R.  Co.  v.  Krayenbuhl,  59  L.  R.  A.  920, 
which  holds  railroad  company  liable  for  injury  to  child  on  turntable  not  guarded 
or  properly  fastened;  Missouri.  K.  &  T.  R.  Co.  v.  Edwards,  32  L.  R.  A.  825, 
which  denies  liability  of  railroad  company  for  injuries  to  child  playing  on  bridge 
ties  in  fenced  railroad  yard;  Savannah,  F.  &  W.  R.  Co.  v.  Waller.  34  L.  R.  A. 
459,  which  denies  liability  of  railroad  company  for  injury  to  seven-year-old  boy 
running  under  freight  car  to  get  ball,  at  request  of  employee;  Biggs  v.  Consoli- 
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dated  Barb-Wire  Co.  44  L.  R.  A.  655,  which  holds  owner  liable  for  maintaining 
dangerous  machinery  on  private  grounds  unprotected  from  visits  of  trespassing 
children;  George  v.  Los  Angeles  R.  Co.  46  L.  R.  A.  829,  which  denies  company's 
liability  to  boys  hurt  while  playing  with  trolley  car  left  in  street,  after  loosen- 
ing brake;  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A.  284,  which 
holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child  by  toppling 
over  of  large  cement  pipe  used  by  children  as  plaything. 

Cited  in  notes  (3  L.R.A.  (N.S.)  151)  on  doctrine  of  "attractive  nuisance"  as 
applied  to  injury  frbm  hot  water  or  ashes;  (4  L.R.A.  (N.S.)  82)  on  liability 
of  railroad  for  injury  to  children  playing  on  turntable;  (19  L.R.A.(N.S.)  1105, 
1109,  1154)  on  attractive  nuisance;  (49  Am.  St.  Rep.  414,  416,  418,  419,)  on 
negligence  in  dealing  with  children. 

Distinguished  in  Lenz  v.  Aldrich,  6  App.  Div.  183,  39  N.  Y.  Supp.  1022  (dis- 
senting opinion),  majority  denying  liability  of  house  owner  for  injury  to  child, 
due  to  rotten  clothes-line  pole  in  yard  where  child  was  playing;  Wittleder  v. 
Citizens'  Electric  Illuminating  Co.  47  App.  Div.  412,  62  N.  Y.  Supp.  297  hold- 
ing electric  light  company  liable  for  injury  to  boy  trespasser  on  elevated  road 
property,  due  to  shock  from  negligently  placed  wire;  Specht  v.  Waterbury  Co. 
70  Misc.  408,  127  N.  Y.  Supp.  137,  holding  that  question  of  negligence  was 
for  jury  where  six  year  old  child  was  injured  by  fire  on  defendant's  premises, 
child  being  attracted  by  fire  set  by  defendant  to  refuse  dumped  in  vacant  lot; 
Brown  v.  Chesapeake  &  0.  R.  Co.  135  Ky.  804,  25  L.R.A.  (N.S.)  720,  123  S.  W. 
298,  holding  owner  of  turntable  liable  for  injury  to  child  where  it  was  not 
fastened  and  was  used  by  children  as  merry-go-round  for  long  time  with  knowl- 
edge of  company's  agent. 

Disapproved   in   Force  v.   Standard   Silk   Co.   160   Fed.    1010,   holding   mastei 
liable  for   injury  to  child  employed  on  his  premises,  by  unprotected  belts   and 
machinery  though  child  was  not  working  thereon. 
Rule  as  to  adnlt  trespassers!  and  licensees. 

Cited  in  Connelly  v.  Erie  R.  Co.  68  App.  Div.  543,  74  N.  Y.  Supp.  277,  deny- 
ing liability  of  carrier  to  licensee  for  burning  of  railroad  ties  in  fire  kindled  by 
locomotive  sparks;  Knight  v.  Lanier,  69  App.  Div.  457,  74  N.  Y.  Supp.  999, 
holding  automobile  owner  liable  for  careless  and  heedless  injury  to  plaintiff, 
caused  by  frightening  latter's  horse  in  private  lane;  Wells  v.  Brooklyn  Heights 
R.  Co.  34  Misc.  46,  68  N.  Y.  Supp.  305,  holding  elevated  railroad  corporation 
owes  mere  licensee  duty  of  reasonable  vigilance  and  care  to  prevent  injury; 
Leavitt  v.  Mudge  Shoe  Co.  69  N.  H.  598,  45  Atl.  558,  denying  duty  of  defendant 
to  keep  elevator  locked  against  trespassers;  Roche  v.  American  Ice  Co.  140  App. 
Div.  345,  125  N.  Y.  Supp.  323,  holding  that  failure  of  servant  in  throwing  bail 
of  hay  from  loft  to  use  reasonable  care  to  avoid  injuring  licensee  did  not  render 
master  liable  for  resulting  injuries;  Carroll  v.  State,  73  Misc.  521,  133  N.  Y. 
Supp.  274,  holding  that  only  duty  landowner  owes  to  licensees  is  not  to  place 
dangerous  traps  on  his  land,  or  to  willfully  and  wantonly  injure  them;  Stein- 
brenner  v.  M.  W.  Forney  Co.  143  App.  Div.  77,  127  N.  Y.  Supp.  620,  holding 
that  street  contractor  was  not  negligent  toward  pedestrian  in  failing  to  guard 
open  manhole,  where  barriers  and  surroundings  indicated  street  was  closed: 
Holmes  v.  Delaware  &  H.  Co.  128  App.  Div.  26,  112  N.  Y.  Supp.  421,  holding 
railroad  company  to  owe  no  duty  of  active  vigilance  to  protect  person  on  its 
tracks  by  sufferance,  from  injury  by  explosion  of  signal  torpedo  rightfully  on 
track;  Grant  v.  Hass,  31  Tex.  Civ.  App.  692,  75  S.  W.  342,  holding  owner  of 
melon  patch  liable  for  injury  to  person  passing  on  adjoining  land  not  intending 
to  steal,  caused  by  discharge  of  spring  gun  maintained  to  protect  melons;  Walker 
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v.  Potomac,  F.  &  P.  R.  Co.  (Pannill  v.  Potomac,  F.  &  P.  R.  Co.)  105  Va.  229, 
4  L.R.A.(N.S.)  84,  115  Am.  St.  Rep.  871,  53  S.  E.  113,  8  Ann.  Gas.  862,  dis- 
tinguishing turntables  and  spring  guns  on  the  grounds  of  passive  and  active 
negligence;  Murphy  v.  Wabash  R.  Co.  228  Mo.  148,  128  S.  W.  481  (dissenting 
opinion),  on  duty  of  railway  company  to  keep  look  out  for  trespassers  or  li- 
censees; Racine  v.  Morris,  136  App.  Div.  478,  121  N.  Y.  Supp.  146,  holding 
owner  of  building  not  liable  for  death  of  policeman  caused  by  falling  down 
unguarded  elevator  shaft  while  on  police  duty  after  business  hours,  he  being 
merely  a  licensee,  to  whom  no  active  duty  is  owed;  Forbrick  v.  General  Electric 
Co.  45  Misc.  453,  92  N.  Y.  Supp.  36,  holding  owner  of  premises  not  liable  for 
injury  of  person  by  defective  floor  where  such  person  is  on  premises  merely  by 
permission  of  defendant's  janitor;  Birch  v.  New  York,  190  N.  Y.  404,  18  L.R.A. 
(N.S.)  599,  83  N.  E.  51,  holding  municipality  not  liable  for  injury  to  person 
using  defective  dock  where  such  dock  was  in  process  of  construction  and  not 
yet  a  part  of  streets  and  highways  open  to  public. 

Cited  in  notes  (17  L.R.A. (N.S.)  917,  920)  on  duty  of  owner  of  premises 
to  protect  licensee  against  hidden  dangers;  (36  L.R.A.  (N.S.)  500,  501,  502)  on 
liability  to  trespasser  or  bare  licensee  from  active  negligence;  (25  Eng.  Rul. 
Cas.  112)  on  liability  for  injury  to  trespasser  by  dangerous  instrumentalities. 
Injury  to  trespassing:  animals. 

Cited  in  Oeflein  v.  Zautcke,  92  Wis.  179,  66  N.  W.  108,  holding  active  vigilance 
not  required   of  landowner  to   prevent  horse   from   trespassing  on   premises,   so 
as  to  prevent  its  being  killed  by  straying  thence  upon  railroad  tracks. 
Res   ipsa   loquitur. 

Cited  in  Groarke  v.  Laemmle,  56  App.  Div.  63,  67  N.  Y.  Supp.  409,  holding 
proof  that  milk  wagon  standing  in  sloping  yard  ran  down  and  struck  boy  in- 
sufficient to  establish  defendant's  negligence. 

27  L.  R,  A.  728,  COCHRANE  v.  FROSTBURG,  81  Md.  54,  48  Am.  St.  Rep.  479, 

31  Atl.  703. 
Ordinances   relating?  to   animals   running   at   large. 

Cited  in  Hagerstown  v.  Witmer,  86  Md.  300,  39  L.  R,  A.  659,  37  Atl.  965, 
upholding  validity  of  ordinance  providing  for  killing  of  dogs  running  at  large. 

Cited  in  footnote  to  Elliott  v.  Kitchens,  33  L.  R.  A.  364,  which  holds  three- 
months-old  colt  not  running  at  large  within  meaning  of  ordinance,  when  follow- 
ing dam  in  street. 

Cited  in  notes   (39  L.R.A.  675,  677)   on  municipal  power  over  nuisance  affect- 
ing highways   and   waters;     (90   Am.   St.   Rep.   216)    on   summary   proceedings 
to  impound  and  sell  animals. 
Municipal   duties  and  liabilities. 

Cited  in  Hagerstown  v.  Klotz,  93  Md.  440,  54  L.  R.  A.  941,  86  Am.  St.  Rep. 
437,  49  Atl.  836,  holding  duty  of  municipality  to  protect  persons  from  injury  not 
discharged  by  mere  passage  of  ordinance  regulating  speed  of  bicycles;  Lenzen 
v.  New  Braunfels,  13  Tex.  Civ.  App.  363,  35  S.  W.  341,  holding  city  liable 
for  negligence  in  failure  to  supply  water  to  extinguish  fire;  State  v.  Miller, 
180  Fed.  808,  holding  city  not  liable  for  damages  caused  by  its  failure  to  inspect 
bulkhead  in  navigable  water  over  which  it  has  control. 

Cited  in  notes  (23  L.R.A. (N.S.)  643)  on  liability  of  municipality  for  failure 
to  prevent  improper  conduct  in  or  use  of  streets;  (32  L.R.A. (N.S.)  895)  on 
connection  with  or  participation  in  nuisance  essential  to  responsibility. 
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27  L.  R.  A.  733,  SEEVERS  v.  GABEL,  94  Iowa,  75,  58  Am.  St.  Rep.  381,  62 

N.  W.  669. 
Who   must   bear  loss  of   destruction   of   property   by   flre. 

Cited  in  Norton  v.  Melick,  97  Iowa,  567,  66  N.  W.  780,  denying  liability  of 
agent  not  negligent,  for  destruction  of  property  in  his  possession  by  fire;  Link  v. 
Hathway,  143  Mo.  App.  515,  127  S.  W.  913,  holding  that  lessee  of  sawmill,  under 
lease  requiring  lessee  to  furnish  repairs,  ordinary  wear  and  tear  excepted,  is 
not  liable  for  damage  because  of  burning  of  mill  without  his  fault;  Weaver  V. 
Osborne,  154  Iowa,  15,  38  L.R.A.  (N.S.)  709,  134  N.  W.  103,  en  duty  and  right 
of  grantee  of  second  story  of  building  to  rebuild  on  destruction  by  fire;  Hunter 
v.  Ricke  Bros.  127  la.  Ill,  102  N.  W.  826,  holding  keeper  of  horse  for  hire 
not  liable  for  its  death  by  fire  where  ordinary  care  was  used  in  its  keep; 
D'Eschaux  v.  Gibson  Cypress  Lumber  Co.  114  La.  630,  38.  So.  476,  holding  lessee 
of  pullboat  burned  without  his  fault  not  liable  therefor  even  though  lease 
expressly  called  for  return  of  property  without  fail. 

Distinguished  in  Butterick  Pub.  Co.  v.  Bailey,  105  Iowa,  335,  75  N.  W.  189, 
holding  vendee  under  contract  providing  for  return  c/  goods,  liable  for  their 
destruction  by  fire. 

27  L.  R.  A.  735,  GREENSTREET  v.  THORNTON,  <60  Ark.  369,  30  S.  W.  347. 
Effect    of   judgment    against    dead    person. 

Cited   in  notes    (49  L.R.A.   154,   170)    on  effect  of  judgment  entered   against 
dead  person;    (126  Am.  St.  Rep.  633,  635,)    on  validity  and  effect  of  judgment 
for  or  against  deceased  person. 
Effect   of  judg-ment  in  personam. 

Cited  in  Wilson  v.  Gaylord,  77  Ark.  479,  92  S.  W.  26,  holding  that  decree  of 
sale  in  personal  action  passes  only  such  title  as  defendants  had  and  proof  of 
such  sale  without  showing  title  of  such  defendants  is  insufficient  to  support  ac- 
tion of  ejectment  by  purchaser  under  the  decree;  Farmers'  &  M.  Bank  v.  Layson 
Lumber  Co.  87  Ark.  610,  113  S.  W.  793,  holding  a  tax  decree  of  foreclosure, 
against  a  supposed  owner  is  in  personam,  and  not  binding  on  his  grantee  where 
complaint  did  not  state  that  real  owner  joined  as  defendant  was  not  known. 

27  L.  R.  A.  737,  STATE  ex  rel.  RICHARDS  v.  CINCINNATI,  52  Ohio  St.  419,  40 

N.  E.  508. 
Amendments   as   to   statutes. 

Cited  in  Walsh  v.  State,  142  Ind.  361,  33  L.R.A.  393,  footnote  p.  392,  41  N. 
E.  65,  authorizing  removal  of  constitutional  objections  to  statute  by  subsequent 
amendments;  Miller  v.  Hixson,  64  Ohio  St.  50,  59  N.  E.  749,  holding  amend- 
ment to  statute  extending  time  during  which  special  tax  for  constructing  road 
could  be  levied,  retroactive  as  to  roads  built  before  its  enactment;  English  &  S. 
A.  Mortg.  &  Invest.  Co.  v.  Hardy,  93  Tex.  300,  55  S.  W.  169,  holding  valid 
amendment  to  unconstitutional  act  not  invalidated  by  unconstitutionality  of  for- 
mer legislation;  Keystone  State  Teleph.  &  Teleg.  Co.  v.  Ridley  Park,  28  Pa. 
Super.  Ct.  643,  on  subsequent  amendment  as  curing  unconstitutionality  of  stat- 
ute ;  State  v.  Vause,  84  O.  S.  217,  95  N.  E.  742,  upholding  the  rule  that  a  statute 
after  its  amendment  has  the  same  effect  as  if  re-enacted  with  the  amendment; 
State  v.  Weems,  20  Ohio  C.  C.  328,  11  Ohio  C.  D.  263,  holding  where  one  section 
of  the  municipal  code  had  been  amended,  the  entire  code  must  be  construed  as 
though  such  section  had  been  introduced  in  place  of  original  and  passed  at  same 
time;  People  v.  DeBlaay,  137  Mich.  405,  100  N.  W.  598,  4  Ann.  Cas.  919,  holding 
L.R.A.  Au.  Vol.  IV.— 18. 
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that   unconstitutional    law    may   be   re-enacted    after    unconstitutional    features 
have  been  eliminated,  and  become  valid  enactment. 

Cited  in  note  in  60  L.R.A.  565,  on  power  to  cure  unconstitutional  statute  by 
amendment. 
Classification    of    cities. 

Cited  in  State  ex  rel.  Monnett  v.  Baker,  55  Ohio  St.  10,  44  N.  E.  516,  upholding 
constitutionality  of  classification  of  cities,  based  on  population,  permitting  cities 
to  become  members  of  particular  class  without  additional  legislation;  Re  Brown, 
6  Ohio  N.  P.  181,  upholding  as  proper  classification,  act  failing  to  require  public 
auditors  of  cities  of  first  class  to  verify  their  reports;  Little  Rock  v.  North 
Little  Rock,  72  Ark.  203,  79  S.  W.  785,  holding  an  act  authorizing  consolidation 
of  municipalities  or  parts  thereof  located  within  a  mile  of  each  other  not  un- 
reasonable or  arbitrary  nor  class  legislation  as  applying  to  one  locality  where 
several  localities  might  come  under  the  law;  Horstman  v.  Cincinnati  Street  R. 
Co.  12  Ohio  S.  &  C.  P.  Dec.  772,  holding  legislature  had  power  to  classify  cor- 
porations for  the  purpose  of  conferring  corporate  powers  upon  all  within  the 
class  where  the  classification  was  reasonable  not  arbitrary  and  applied  to  all 
corporations  which  might  accede  to  the  class. 

Cited  in  footnote  to  Longview  v.  Crawfordsville,  68  L.R.A.  622,  which  holds 
void  classification  of  cities  for  purpose  of  legislation  so  as  to  make  particular 
law  conferring  power  to  annex  territory  applicable  to  those  having  population 
between  six  and  seven  thousand. 
Power   to   change   boundary   lines    <>t    municipalities. 

Cited  in  State  ex  rel.  Hildreth  v.  Cincinnati,  3  Ohio  N.  P.  128,  6  Ohio  S.  & 
C.  P.  Dec.  196,  upholding  ordinance  making  annexed  territory,  containing  small 
number  of  voters,  part  of  existing  ward;  Taggart  v.  Claypool,  145  Ind.  596,  32 
L.R.A.  588,  footnote  p.  586,  44  X.  E.  18,  holding  annexation  to  city  not  taking 
of  property;  Woolverton  v.  Albany,  152  Ind.  79,  52  N.  E.  455,  holding  courts 
without  jurisdiction  to  entertain  action  to  disannex  territory;  South  Morgan- 
town  v.  Morgantown,  49  W.  Va.  731,  40  S.  E.  15,  upholding  power  of  legislature 
to  consolidate  municipalities;  Little  Rock  v.  North  Little  Rock,  72  Ark.  210,  79 
S.  W.  785,  upholding  act  empowering  city  council  to  submit  to  voters  an  annexa- 
tion proposition  though  it  had  to  decide  some  facts  in  so  doing;  State  v.  Cin- 
cinnati, 3  Ohio  N.  P.  128,  6  Ohio  S.  &  C.  P.  Dec.  198,  on  the  limitations  upon 
the  power  of  the  legislature  to  provide  for  and  regulate  the  enlargement  of  mu- 
nicipal corporations  by  annexation. 

Cited  in  footnotes  to  Kuhn  v.  Port  Townsend,  29  L.  R.  A.  445,  which  holds 
mere  irregularities  no  ground  for  attack  on  annexation  of  territory  to  city : 
Denver  v.  Coulehan,  27  L.  R.  A.  751,  which  denies  legislative  power  to  annex 
noncontiguous  territory  to  city:  Forsyth  v.  Hammond.  30  L.  R.  A.  57t>.  which 
denies  jurisdiction  of  city  council  to  annex  lands  on  petition  of  nonadjacent  land- 
owners; State  ex  rel.  West  v.  Des  Moines,  31  L.  R.  A.  186,  which  refuses  to  dis- 
turb jurisdiction  of  city  over  territory  annexed  under  void  statute,  after  undis- 
puted exercise  of  authority  for  several  years;  Re  North  Milwaukee,  33  L.  R.  A. 
638,  which  holds  void,  act  requiring  court  to  determine  whether  or  not  territory 
should  be  incorporated  as  village;  Kansas  City  v.  Clark.  52  L.  R.  A.  321,  which 
sustains  exemption  of  agricultural  lands  from  statute  extending  city  boundaries. 

Cited  in  notes  (27  L.R.A.  746)  on  power  of  legislature  to  annex  territory  to 
municipalities;  (34  L.R.A.  196)  on  power  of  courts  over  municipal  taxation  of 
rural  lands;  (17  L.R.A. (N.S. )  422)  on  discrimination  between  residents  or  prop- 
erty owners  as  to  right  to  defend  against  annexation  of  territory  to  municipal- 
ity. 
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—  Detachment. 

Cited  in  Grover  Hill  v.  McClure,  6  Ohio  C.  C.  N.  S.  204,  27  Ohio  C.  C.  382, 
holding  statute  providing  for  the  detachment  of  unplatted  farm  lands  wholly 
within  municipal  corporations  from  such  corporations  and  attaching  them  to  ad- 
jacent townships  was  not  unconstitutional  as  interfering  with  the  right  of  local 
self-government. 
Annexation  as  affecting:  status  and  liability  of  inhabitants  and  property. 

Cited  in  Lutterloh  v.  Fayetteville,  149  N.  C.  70,  62  S.  E.  758,  holding  that  an 
annexation  of  territory  can  be  made  to  a  municipality,  though  the  municipality 
be  heavily  in  debt  the  burden  of  which  is  thereby  proportionally  cast  on  annexed 
population;  Taylor  v.  Pine  Grove  Twp.  132  Fed.  567,  holding  annexed  territory 
to  a  township  subject  to  liability  under  bond  issue  of  original  township  where 
legislature  failed  to  exempt  such  newly  acquired  territory  therefrom;  Planters' 
&  Sav.  Bank  v.  Huiett  Twp.  132  Fed.  628,  holding  that  change  of  a  township 
from  one  county  to  another  does  not  alter  any  original  liability  it  may  have 
had  as  to  either  its  people  or  property. 

Cited  in  note  in  27  L.R.A.  (N.S.)    1149,  on  liability  of  territory  annexed  to 
municipality  for  existing  debts. 
Ouster  of  municipal  corporation  by  quo  warranto. 

Cited  in  State  ex  rel.  Strimple  v.  Bingham,  14  Ohio  C.  C.  247,  7  Ohio  S.  & 
C.   P.  Dec.  522,  upholding  jurisdiction  in  quo  warranto  to  oust  municipal  cor- 
poration assuming  to  exercise  franchise  not  conferred  by  law. 
Exercise   of   delegated  power   by  the   courts. 

Cited  in  State  v.  Harden,  62  W.  Va.  404,  60  S.  E.  394  (dissenting  opinions), 
on  the  delegation  of  power  to  the  courts  by  the  legislature;  Zainesville  Teleph. 
&  Teleg.  Co.  v.  Zanesville,  8  Ohio  N.  P.  77,  10  Ohio  S.  &  C.  P.  141,  on  the  power 
of  the  legislature  to  confer  legislative  or  administrative  duties  upon  judicial 
officers. 

•27  L.  R.  A.  751,  DENVER  v.  COULEHAN,  20  Colo.  471,  39  Pac.  425. 
Powers    of   legislature. 

Cited  in  Meskew  v.  Highlands,  9  Colo.  App.  257,  47  Pac.  846,  upholding  power  of 
legislature  to  authorize  cities  and  towns  to  prohibit  sales  of  liquor  within,  and 
for  distance  of  mile  beyond,  their  limits;  Denver  City  &  County  v.  Hallett,  34 
Colo.  399.  83  Pac.  1066,  holding  legislature  empowered  to  bestow  charter  to  city 
authorizing  it  to  buy  site  and  erect  auditorium  thereon  paying  for  same  by 
bond  issue. 

Cited  in  note   (55  L.  R.  A.  849)   on  power  of  legislature  to  enact  code  or  com- 
pilation   of   laws,   or   amend   many   or   designated   sections   thereof   by   a    single 
statute. 
Boundaries    of    municipalities. 

Cited  in  Montclair  v.  Thomas,  31  Colo.  329,  73  Pac.  48,  holding  town  disin- 
corporated by  constitutional  amendment  consolidating  it  with  city;  Ensley  v. 
Simpson.  166  Ala.  374,  52  So.  61,  holding  that  section  104  of  constitution  of 
1901.  does  not  prohibit  legislature  from  altering  boundaries  of  city  so  as  to 
include  territory,  included  within  existing  cities. 

Cited  in  footnote  to  Kansas  City  v.  Clark,  52  L.  R.  A.  321,  which  sustains 
exemption  of  agricultural  lands  from  statute  extending  city  boundaries. 

Cited  in  note  (44  L.  ed.  U.  S.  393  )on  annexation  of  rural  lands  to  municipal- 
ities. 
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Contiguity   of  property  affected   by   change   of. 

Cited  in  Anaconda  Min.  Co.  v.  Anaconda,  33  Colo.  76,  80  Pac.  144,  holding 
that  a  long  narrow  strip  running  from  heart  of  town  to  border,  only  small  part 
of  which  is  contiguous  to  border  cannot  be  disconnected  from  town  under  statute. 

27  L.  R,  A.  757,  AMERICAN  SUGAR  REF.  CO.  v.  FANCHER,  145  X.  Y.  552, 

65  N.  Y.  S.  R.  506,  40  N.  E.  206. 
Equity    jurisdiction    in    actions    to    recover    property. 

Cited  in  Missouri  Broom  Mfg.  Co.  v.  Guymon,  53  C.  C.  A.  21,  115  Fed.  117, 
holding  action  maintainable  in  equity  for  recovery  of  property  sold  by  reason  of 
false  representation  of  vendee;  Lightfoot  v.  Davis,  198  N.  Y.  271,  20  L.R.A.(N.S-) 
125,  139  Am.  St.  Rep.  817,  91  N.  E.  582,  19  Ann.  Cas.  747,  holding  that  the 
concealment  sale  and  receipt  of  proceeds  of  stolen  property  will  support  an 
accounting  in  equity  against  administrator  of  thief. 

Distinguished  in  United  States  v.  Bitter  Root  Development  Co.  200  U.  S. 
473,  50  L.  ed.  561,  26  Sup.  Ct.  Rep.  318,  holding  that  relief  from  timber  theft 
can  not  be  had  in  equity  where  proceeds  cannot  be  traced  and  identified  and 
there  is  an  adequate  remedy  at  law,  though  the  enforcement  of  such  remedy  is 
attendant  with  great  difficulty;  United  States  v.  Bitter  Root  Development  Co. 
86  C.  C.  A.  652,  133  Fed.  279,  holding  that  a  theft  of  timber  the  proceeds  from 
which  cannot  be  traced  or  identified  does  not  give  rise  to  equity  jurisdiction  es- 
pecially where  the  estate  of  the  principal  tort  feasor  is  solvent  and  more  than 
large  enough  to  cover  the  claim. 
Recovery  of  property  wrongfully  obtained. 

Cited  in  Bird  v.  Lanphear,  92  Hun,  571,  36  N.  Y.  Supp.  1069,  holding  action 
maintainable  by  vendees  to  recover  commissions  paid  by  vendors  on  false  repre- 
sentation by  defendant  that  no  commissions  were  to  be  paid;  Converse  v.  Sickles, 
146  N.  Y.  206,  48  Am.  St.  Rep.  790,  40  N.  E.  777,  Reversing  16  App.  Div.  51, 
44  N.  Y.  Supp.  1080,  upholding  right  of  vendor  to  disaffirm  fraudulent  sale  and 
follow  proceeds  in  hands  of  sheriff;  Bird  v.  Lanphear,  11  App.  Div.  614,  42  N.  Y. 
Supp.  623,  holding  complaint  demanding  accounting  for  moneys  fraudulently 
obtained  in  purchase  of  real  estate,  sufficient;  Deitz  v.  Field,  10  App.  Div.  427, 
41  N.  Y.  Supp.  1087,  Affirming  17  Misc.  27,  39  N.  Y.  Supp.  257,  denying  right 
to  recover  possession  of  securities  after  recovery  in  action  for  conversion;  Shef- 
field v.  Mitchell,  31  App.  Div.  270,  52  N.  Y.  Supp.  925,  upholding  right  of  vendor 
of  property  obtained  by  vendee  by  fraud,  to  follow  identified  proceeds  into  hands 
of  fraudulent  transferee;  Seitz  v.  Seitz,  59  App.  Div.  153,  69  N.  Y.  Supp.  170, 
holding  that  constructive  ex  maleficio  or  ex  delicto  trust  arises  to  enable  equity 
to  follow  proceeds  of  dishonest  dealing;  Phelan  v.  Downs,  59  App.  Div.  285,  69 
N.  Y.  Supp.  375,  Affirming  31  Misc.  522,  64  N.  Y.  Supp.  737,  holding  funds  of 
company,  used  without  its  consent  for  cash  payment  on  foreclosure  sale,  recover- 
able from  referee;  Dayton  v.  H.  B.  Claflin  Co.  41  N.  Y.  Supp.  849.  upholding 
right  of  firm  to  proceeds  of  insurance  policy  payable  to  widow  of  employee,  pre- 
miums having  been  paid  with  money  stolen  from  employers;  Whitehead  v.  O'Sul- 
livan,  12  Misc.  582,  33  N.  Y.  Supp.  1098,  upholding  right  to  satisfaction  of  attor- 
ney's lien  out  of  identified  proceeds  in  receiver's  hands  of  sale  of  property  to 
which  it  attached;  Walsh  v.  National  Broadv-y  Bank,  13  Misc.  5,  33  X.  Y.  Supp. 
998,  holding  action  maintainable  against  bank  by  principal  for  money  wrongfully 
deposited  by  agent  in  his  own  name;  Hallahan  v.  Webber,  15  Misc.  332.  37  X.  Y. 
Supp.  613,  upholding  right  of  vendor,  rescinding  sale  for  fraud,  to  recover  pro- 
ceeds of  goods  subsequently  sold  by  assignee  of  vendee;  Howell  v.  Berger.  19 
Misc.  316,  44  N.  Y.  Supp.  259,  upholding  right  of  vendor  to  follow  proceeds  of 
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goods  obtained  by  fraud  in  hands  of  vendee's  administrators;  Bank  of  Stockham 
v.  Alter,  61  Neb.  364,  85  N.  W.  300,  holding  plaintiff  entitled  to  proceeds  of  sale 
of  mortgaged  property  by  bank  with  knowledge  of  plaintiff's  lien ;  Bank  Comrs. 
v.  Security  Trust  Co.  70  N.  H.  548,  49  Atl.  113,  holding  beneficial  owner  not 
entitled  to  preference  over  general  creditors  of  insolvent,  unless  he  can  trace 
property  into  specific  property  in  hands  of  representative;  Fidelity  &  D.  Co.  v. 
Wiseman,  103  Tex.  291,  124  S.  W.  621,  holding  that  general  creditor  of  com- 
munity cannot  recover  upon  bond  of  community  servivor  by  reason  of  latter 
having  distributed  property  among  heirs,  where  decedent  stood  charged  as  trus- 
tee of  property  for  one  person  from  whom  it  had  been  obtained  by  fraud;  Grote 
v.  Grote,  121  App.  Div.  844,  106  N.  Y.  Supp.  986,  holding  that  sale  of  property 
in  which  plaintiff  had  an  equitable  right  is  not  an  obstacle  to  -his  equitable 
relief  where  the  process  can  be  traced  and  identified. 

Cited  in  footnote  to  Drovers'  &  Mechanics'  Nat.  Bank  v.  Roller,  36  L.  R.  A. 
767,  which  holds  that  money  collected  by  trustees  of  insolvent  for  sales  by  him 
as  commission  merchant  belong  to  consignor  when  capable  of  identification. 

Cited  in  note  (17  L.R.A.  (N.S.)  1033)  on  right  to  reclaim  goods  procured  by 
false  representations  as  against  assignee  for  creditors  or  trustee  in  bankruptcy 
of  buyer. 

Distinguished  in  Hatch  v.  Fourth  Nat.  Bank,  147  N.  Y.  193,  41  N.  E.  403, 
holding  bank  not  liable  to  refund  to  third  person  proceeds  of  collateral  securities 
unlawfully  pledged  by  customer  in  regular  course  of  business;  Newburgh  Sav. 
Bank  v.  Woodbury,  173  N.  Y.  58,  65  N.  E.  858,  holding  money  paid  drafted  men 
under  void  conscription  act  not  recoverable  from  them. 
Estoppel. 

Cited  in  National  Bank  of  Deposit  v.  Rogers,   166  N.  Y.  390,  59  N.  E.  922, 
holding   firm   and   assignee    estopped   from   asserting,   because   of   nonpossession, 
invalidity  of  lien  for  money  borrowed  to  pay  duties  on  goods. 
Constructive    trusts    in    funds. 

Cited  in  Re  Berry,  77  C.  C.  A.  434,  147  Fed.  211,  holding  that  money  paid 
by  mistake  of  fact  can  be  followed  through  bank  and  impressed  with  a  trust  in 
the  hands  of  bankruptcy  receivers;  Re  Northrup,  152  Fed.  773,  holding  that 
collecting  bank  can  recover  collections  remitted  to  bankrupt  bank  having  col- 
lections in  first  bank's  favor  where  bankrupts  agreed  to  set-off  the  collections 
and  not  list  them  as  assets  and  the  remittance  had  been  made  in  ignorance  of 
this  fact. 

Cited  in  footnote  to  Anglo-American  Sav.  &  Loan  Asso.  v.  Campbell,  43  L.  R.  A. 
622,  which  sustains  constructive  trust  in  favor  of  persons  contributing  labor  or 
materials  for  building,  in  full  amount  agreed  to  be  advanced  by  third  person. 
Title    of   Roods    obtained    by    false    pretenses. 

Cited  in  W.  H.  Sawyer  Lumber  Co.  v.  Boston  &  A.  R.  Co.  173  Mass.  506,  53 
N.  E.  912,  holding  that,  apparently,  under  New  York  law,  obtaining  of  goods 
under  false  pretenses  does  not  prevent  passing  of  title;  Lembeck  &  B.  Eagle 
Brewing  Co.  v.  Sexton,  184  N.  Y.  191,  77  N.  E.  38,  holding  that  bona  fide  mort- 
gage of  goods  obtained  under  false  pretense  by  mortgagor  has  good  equitable  title 
as  against  vendor  to  mortgagor. 

27  L.  R.  A.  762,  KANSAS  CITY,  M.  &  B.  R.  CO.  v.  SMITH,  72  Miss.  677,  48 

Am.  St.  Rep.  579,  17  So.  78. 
Interference  with   surface  waters. 

Cited  in  Yazoo  &  M,  Valley  R.  Co.  v.  Davis,  73  Miss.  689,  32  L.  R.  A.  263, 
55  Am.  St.  Rep.  562,  19  So.  487,  denying  liability  of  railroad  company  for  obstruc- 
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tion  of  flow  of  water  by  properly  constructed  embankment;  Jordan  v.  Ben  wood, 
42  W.  Va.  317,  36  L.  R.  A.  521,  57  Am.  St.  Rep.  859,  26  S.  E.  266,  denying 
liability  of  city  for  injury  to  land  by  surface  water  by  reason  of  change  of  grade 
of  street;  Frisbie  v.  Cowen,  18  App.  D.  C.  391,  denying  right  of  railroad  company 
to  accumulate  surface  water  and  cast  it  upon  adjacent  lands;  Hume  v.  Des 
Moines,  146  Iowa,  635,  29  L.R. A.  ( N.S. )  132,  125  N.  W.  846,  Ann.  Gas.  1!»12  B. 
904,  holding  that  city,  which  in  bringing  street  to  grade,  negligently  obstructs 
drains  carrying  surface  water,  without  notifying  abutting  owner,  is  liable  for  in- 
jury done  by  backing  water  on  his  property;  McCoy  v.  Plum  Bayou  Levee  Dist. 
95  Ark.  351,  29  L.R.A.(N.S.)  400,  129  S.  W.  1097,  holding  that  levee  district 
is  not  liable  for  running  levee  across  sloughs  and  other  low  places,  effect  of 
which  is  to  raise  height  of  flood  water  over  land  of  certain  riparian  owners; 
Keck  v.  Venghause,  127  Iowa,  532,  103  X.  W.  773,  4  Ann.  Cas.  716,  holding 
that  a  riparian  owner  can  not  embank  against  natural  overflow  of  an  inland 
stream  causing  an  increased  volume  of  water  on  land  of  another  proprietor  to 
his  damage;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Groves,  20  Okla.  112,  22  L.R.A.(X.S.) 
808,  93  Pac.  755,  as  qualifying  the  common  law  doctrine  with  respect  to  surface 
waters. 

Cited  in  note  (24  L.R.A.(N.S.)  216,  217)  on  right  to  confine  flood  water 
within  banks. 

27  L.  R.  A.  766,  PENNSYLVANIA  R.  CO.  v.  MONTGOMERY  COUNTY  PASS 

B,  CO.  167  Pa.  62,  46  Am.  St.  Rep.  659,  31  Atl.  4C8. 
Railways  and   street  railways. 

Cited  in  Minneapolis  &  St.  P.  Suburban  R.  Co.  v.  Manitou  Forest  Syndicate. 
101  Minn.  147,  112  N.  W.  13,  distinguishing  commercial  and  street  railroads 
not  on  grounds  of  equipment  and  motive  power  but  on  purpose  as  being  ir 
aid  of  street  or  commercial  traffic;  Aurora  v.  Elgin,  A.  &  S.  Traction  Co.  128 
111.  App.  83,  denying  right  of  traction  company  to  make  contract  for  carrying 
mail,  baggage  express  or  freight  within  city  limits. 
Railways  on  country  roads. 

Cited  in  Pennsylvania  R.  Co.  v.  Greensburg  &  H.  Electric  Street  R.  Co.  17»» 
Pa.  576,  36  L.  R,  A.  846,  35  Atl.  122,  holding  right  of  street  car  companies  to 
build  tracks  along  "streets  or  highways"  not  limited  strictly  to  those  called 
streets;  Willis  v.  Erie  City  Pass.  R.  Co.  188  Pa.  66,  41  Atl.  307,  denying  right  to 
construct  practically  double  track  railway  on  road,  under  guise  of  building 
switches. 

Cited  in  footnote  to  Baltimore  v.  Baltimore,  C.  &  E.  M.  Pass.  R.  Co.  33  L.  R.  A. 
503,  which  holds  local  passenger  railway  on  turnpike  road  not  "street  railway." 
Construction  and  operation  of  street  railway;  consents. 

Cited  in  Thompson  v.  Citizens  Traction  Go.  181  Pa.  137,  40  W.  N.  C.  249,  37 
Atl.  205,  holding  action  maintainable  by  abutting  owners  for  damages  for  con- 
struction, without  consent,  of  street  railway  on  public  road;  Osborne  v.  Delaware 
County  &  P.  Electric  R.  Co.  9  Pa.  Super.  Ct.  636,  44  W.  N.  C.  200,  Reversing 
7  Del.  Co.  Rep.  376,  holding  trolley  road  having  been  laid,  abutting  ownerV 
remedy  is  action  for  damages;  Collins  v.  Carbondale  Traction  Co.  5  Pa.  Dist.  R. 
19,  holding  operation  of  street  railway  on  side  of  highway,  without  consent  of 
municipal  authorities,  a  nuisance;  Trenton  Cut-Off  R.  Co.  v.  Newton  Electric 
Street  R.  Co.  8  Pa.  Dist.  R.  552,  denying  right  of  street  railway  without  consent. 
to  cross  tracks  of  steam  railway  at  point  other  than  highway;  Pennsj'lvama  R. 
Co.  v.  Turtle  Creek  Valley  Electric  R.  Co.  179  Pa.  590,  36  Atl.  348;  Rahn  Twp. 
v.  Tamaqua  &  L.  Street  R.  Co.  167  Pa.  89,  31  Atl.  472;  Reading  Co.  v.  Schuylkil! 
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Valley  Traction  Co.  14  Montg.  Co.  L.  Rep.  12;  Lehigh  Coal  &  Nav.  Co.  v.  Inter- 
County  Street  R.  Co.  167  Pa.  84,  31  Atl.  471, —  holding,  under  charter  authorizing 
construction  of  street  railway  through  several  townships,  consent  of  all  is  neces- 
sary before  beginning  work  of  building;  Tamaqua  &  L.  Street  R.  Co.  v.  Inter- 
County  Street  R.  Co.  167  Pa.  100,  31  Atl.  473,  holding  consent  of  supervisor  to 
use  of  roads  for  street  railway,  obtained  by  threats  and  bribery,  invalid;  Scranton 
&  P.  Traction  Co.  v.  Delaware  &  H.  Canal  Co.  1  Pa.  Super.  Ct.  412,  holding  that 
none  but  abutting  owners  can  question  right  of  street  railway  to  lay  tracks  in 
township  road,  with  consent  of  municipal  authorities;  Pennsylvania  Canal  Co. 
v.  Lewisburg,  M.  &  W.  Pass.  R.  Co.  203  Pa.  287,  52  Atl.  1135,  10  Pa.  Super.  Ct. 
421,  Which  Reversed  20  Pa.  Co.  Ct.  551,  7  Pa.  Dist.  R.  245,  denying  right  of 
street  railway,  authorized  to  occupy  highway,  to  cross,  without  consent,  canal 
highway  bridge  owned  by  canal  company;  Middletown,  H.  &  S.  Street  R.  Co.  v. 
Middletown  Electric  R.  Co.  2  Dauphin  Co.  Rep.  324,  holding  consent  of  local 
authorities  and  abutting  property  owners  indispensable  to  right  to  build  street 
railroad  in  highway;  Upper  Providence  Twp.  v.  Trappe  &  L.  Electric  Street  R. 
Co.  17  Montg.  Co.  L.  Rep.  171,  and  Upper  Providence  Twp.  v.  Trappe  &  L.  Elec- 
tric Street  R.  Co.  8  Northampton  Co.  Rep.  97,  holding  stipulation  as  to  limit 
of  beginning  of  construction  complied  with  Avhere  work  was  begun  in  any  of 
townships  of  route;  Philadelphia  &  T.  R.  Co.  v.  Philadelphia  &  B.  Pass.  R.  Co. 
6  Pa.  Dist.  R.  491,  holding  failure  to  obtain  continuous  route  would  authorize 
abutting  owner  to  withdraw  consent;  Van  Voorhis  v.  Pittsburg  &  C.  Street 
R.  Co.  34  Pittsb.  L.  J.  N.  S.  153,  holding  franchise  granted  by  municipal  authori- 
ties to  street  railway  company  to  construct  feed  line  on  street  not  named  in 
charter,  void;  North  Pennsylvania  R.  Co.  v.  Inland  Traction  Co.  205  Pa.  582, 
55  Atl.  774,  Affirming  18  Montg.  Co.  L.  Rep.  135,  upholding  right  of  railroad 
company  to  lay  tracks  on  side  of  township  road  for  which  it  has  consent  of 
abutting  owners;  Dempster  v.  United  Traction  Co.  205  Pa.  76,  54  Atl.  501,  hold- 
ing that  street  railways  canot  be  constructed  in  townships  of  first  class  without 
consent  of  abutting  property  owners;  Perkiomen  R.  Co.  v.  Collegeville  Electric 
Street  R.  Co.  14  Montg.  Co.  L.  Rep.  19,  holding  that  construction  of  street  rail- 
ways in  cities  and  boroughs  should  meet  with  more  favor  than  in  country  dis- 
tricts: Worcester  Twp.  v.  Souderton,  S.  &  F.  Electric  R.  Co.  20  Montg.  Co.  L. 
Rep.  99,  9  North  Co.  Rep.  227,  holding  that  consent  for  whole  route  of  street 
railway  must  be  obtained  before  any  part  can  be  built;  Easton  &  B.  Street  R. 
Co.  v.  Blue  Ridge  Traction  Co.  9  North.  Co.  Rep.  14,  on  right  of  street  railway 
to  occupy  highway  where  another  company  held  charter  under  prior  statute: 
Pennsylvania  &  M.  Street  R.  Co.  v.  Kenneth  Coal  Co.  38  Pa.  Co.  Ct.  388,  20 
Pa.  Dist.  R.  500,  holding  that  person  having  title  to  land  upon  which  street 
railway  is  operated  will  be  enjoined  from  forceable  obstruction  of  its  tracks: 
Easton  v.  Easton  Transit  Co.  12  North.  Co.  Rep.  96.  holding  that  where  city 
permitted  street  railway  company  to  lay  tracks  and  operate  cars,  it  is  estopped 
from  asserting  want  of  formal  consent;  Indiana  R.  Co.  v.  Morgan,  162  Ind.  337, 
70  N.  E.  368,  holding  owner  of  land,  assenting  to  railroad  construction  thereon 
estopped  to  recover  possession  though  the  railroad  is  an  electric  and  has  no 
powers  of  eminent  domain;  Pennsylvania  R.  Co.  v.  Parkesburg  &  C.  Street  R. 
Co.  26  Pa.  Super  Ct.  162,  holding  that  street  railway  company  not  having  ob- 
tained consent  of  municipalities  and  abutters  through  whose  territory  it  must 
pass  may  be  enjoined  by  railway  company  from  constructing  track  over  street 
bridge  maintained  overhead  by  such  railway. 

Right    to     in  junotive    relief. 

Cited  in  Pennsylvania  R.  Co.  v.  Glenwood  &  D.  Electric  Street  R.  Co.  184  Pa. 
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234,  41  W.  N.  C.  445,  39  Atl.  80,  denying  injunction  to  restrain  building  of  over- 
head crossing,  after  street  railway  had  adopted  complainant's  suggestion  at  large 
cost;  Bradford  City  v.  Pennsylvania  &,  N.  Y.  Teleg.  &  Teleph.  Co.  26  Pa.  Co.  Ct. 
3-15,  refusing  injunction  on  ground  that  abutting  owner  was  estopped  from  object- 
ing by  acquiescence;  Loyalsock  Twp.  v.  Montoursville  Pass.  R.  Co.  7  Pa.  Dist.  R. 
292,  denying  temporary  injunction  to  prevent  railway  company  from  running 
cars  in  highway,  pending  hearing  on  merits;  Minnich  v.  Lancaster,  M.  &  N.  H. 
R,  Co.  6  Lack.  Legal  News,  278,  24  Pa.  Co.  Ct.  315,  7  Northampton  Co.  Rep.  308, 
17  Lane.  L.  Rev.  386,  upholding  right  of  abutting  owner  to  restrain  construction 
of  street  railway  on  his  half  of  turnpike;  Canastota  Knife  Co.  v.  Xewington 
Tramway  Co.  69  Conn.  161,  36  Atl.  1107,  holding  railway  company  may  be 
enjoined  from  building  road  not  substantially  following  chartered  route;  Shinier 
v.  Easton  &  N.  Street  Co.  7  Northampton  Co.  Rep.  250,  holding  abutting  owner's 
right  to  injunctive  relief  waived  by  verbal  consent  and  knowledge  of  progress 
of  building  of  road;  Meixell  v.  Northampton  Central  Street  R.  Co.  7  Northampton 
Co.  Rep.  276,  Denying  injunction  at  suit  of  abutting  owner  to  restrain  operation 
of  street  railway  in  highway,  where  complainant  claimed  he  had  not  gi\vn  valid 
consent;  Canton  Twp.  v.  Washington  &  C.  R.  Co.  34  Pittsb.  L.  J.  N.  S.  14."). 
holding  right  to  injunctive  relief  against  construction  of  railway  lost  by  acquic^- 
cence  therein  until  expenditure  of  large  sums  by  company;  Griffiths  v.  Monon- 
gahela  R.  Co.  20  Pa.  Dist.  R.  542,  holding  that  railroad  may  be  enjoined  from 
diverting  water  from  stream  at  suit  of  land  owner  through  whose  land  railroad 
has  right  of  way;  Wehrstedt  v.  Bellevue,  35  Pittsb.  L.  J.  N.  S.  171,  holding 
that  property  owner  may  enjoin  laying  of  tracks  on  streets  where  no  consent 
to  do  so  is  shown;  Edwards  v.  Pittsburg  Junction  R.  Co.  215  Pa.  602,  64  Atl. 
798,  holding  that  a  private  citizen  can  enjoin  the  breach  of  a  condition  in  grant 
io  railroad  company  of  use  of  streets  where  his  rights  are  endangered  thereby: 
Minnich  v.  Lancaster,  M.  &  N.  H.  R.  Co.  10  Pa.  Dist.  R.  127,  21  Lane.  L.  Rev. 
37,  continuing  an  injunction  against  building  an  interurban  electric  line  on  the 
bill  of  a  private  abutter  owning  fee  to  center  of  road  and  this  also  when  he 
had  allowed  another  company  to  enter  and  grade  on  his  side  of  road  without 
objection  six  years  before  suit;  Maust  v.  Pennsylvania  &  M.  Street  R.  Co.  219 
Pa.  573,  69  Atl.  80,  holding  abutter  consenting  to  construction  of  street  railway 
grade  and  laying  of  piece  of  track  estopped  to  thereafter  maintain  bill  to  tear 
up  construction  and  enjoin  operation;  Jordan  v.  Washington  &  C.  R.  Co.  25 
Pa.  Super.  Ct.  568,  refusing  to  enjoin  use  of  track  laid  on  street  not  provided 
for  in  charter,  where  no  serious  injury  results  to  plaintiffs  and  they  stood  by 
and  allowed  construction;  Becker  v.  Lebanon  &  M.  Street  R.  Co.  25  Pa.  Super. 
Ct.  374;  Becker  v.  Lebanon  &  M.  Street  R.  Co.  30  Pa.  Super.  Ct.  551, — holding 
that  where  a  street  railway  has  wrongfully  laid  tracks  without  consent  of  abut- 
ters  and  before  rights  of  the  parties  have  been  adjudicated  the  only  remedy  is 
compensation  in  damages ;  Schuster'  v.  Milwaukee  Electric  R.  &  Light  Co.  142 
Wis.  586,  126  N.  W.  26,  holding  that  equity  will  not  in  consideration  of  money 
paid  to  private  owners  refuse  to  enjoin  the  wrongful  operation  of  interurban 
cars  on  street  railway  tracks. 

Cited  in  note  (28  L.R.A.  (N.S.)  1085)  on  preventive  remedy  of  nonconsenting 
abutting  owner  where  use  of  highway  for  street  railway  authorized  by  public. 

Distinguished  in  Heilman  v.  Lebanon  &  A.  Street  R,  Co.  175  Pa.  191,  34  Atl. 
647,  and  Becker  v.  Lebanon  &  M.  Street  R.  Co.  188  Pa.  495,  43  W.  N.  C.  231,  41 
Atl.  612,  refusing  to  enjoin  operation  of  railway  on  tardy  application  of  abutting 
owner,  where  injury  to  complainant  was  slight  and  readily  cornpen^able :  Messner 
v.  Lykens  &  W.  Valley  Street  R,  Co.  13  Pa.  Super.  Ct.  435,  refusing  injunction 
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to  restrain  completion  of  railway  where  complainant  was  actuated  by  improper 

motives. 

Street    railways    as    additional    servitude. 

Cited  in  Jaynes  v.  Omaha  Street  R.  Co.  53  Neb.  649,  39  L.  R.  A.  757,  footnote 
p.  751,  74  N.  W.  67,  and  Fidelity  Ins.  T.  &  S.  D.  Co.  v.  Philadelphia  &  B.  Pass. 
R.  Co.  6  Pa.  Dist.  R.  738,  holding  trolley  railway  additional  burden  on  street; 
Ehret  v.  Camden  &  T.  R.  Co.  60  N.  J.  Eq.  248,  4G  Atl.  578,  holding  question 
whether  construction  of  "trolley"  upon  country  highway  imposes  additional 
servitude,  unsettled;  Ehret  v.  Camden  &  T.  R.  Co.  61  N.  J.  Eq.  174,  47  Atl.  562, 
holding  construction  of  "trolley"  railway  on  country  highway  does  not  impose 
additional  servitude;  Merrick  v.  Intramontaine  R.  Co.  118  N.  C.  1083,  24  S.  E. 
667,  holding  additional  servitude  not  imposed  by  construction  of  street  passenger 
railway  on  street;  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co.  99  Wis.  97,  41 
L.  R.  A.  580,  footnote  p.  575,  67  Am.  St.  Rep.  844,  74  N.  W.  538,  holding  electric 
passenger  railroad  on  country  highway,  additional  burden;  Valley  Forge  Park 
Commission  v.  Phoenixville  &  B.  Electric  R.  Co.  27  Pa.  Co.  Ct.  Ill,  18  Montg. 
Co.  L.  Rep.  144,  holding  additional  servitude  imposed  by  occupancy  of  country 
road  by  railway;  Hester  v.  Durham  Traction 'Co.  138  N.  C.  291,  1  L.R.A.(N.S.) 
984,  50  S.  E.  711,  holding  street  railway  not  an  additional  burden  though  fee 
of  street  is  in  abutters  and  overhanging  of  car  on  sidewalk  at  corner  is  not  a 
special  burden  entitling  abutter  to  compensation. 

Cited  in  footnotes  to  State  ex  rel.  Roebling  v.  Trenton  Pass.  R.  Co.  33  L.  R.  A. 
129,  which  holds  substitution  of  trolley  system  for  horses  does  not  create  addi- 
tional burden;  Chicago  &  N.  W.  R.  Co.  v.  Milwaukee,  K.  &  K.  Electric  R.  Co. 
37  L.  R.  A.  856,  which  holds  electric  railway  in  village  street,  additional  servitude. 
Cited  in  notes  (4  L.R.A.  (N.S.)  204)  on  interurban  trolley  road  as  additional 
burden;  (36  L.R.A. (N.S.)  729,  823)  on  abutter's  right  to  compensation  for  rail- 
roads in  streets;  (106  Am.  St.  Rep.  252)  on  what  are  additional  servitudes  in 
highways. 

Distinguished   in   Pennsylvania  R.   Co.   v.   Inland  Traction  Co.  25   Pa.   Super. 
Ct.  120,  holding  that  a  railroad  company  owning  fee  of  roadbed  where  it  crosses 
a   highway   is   not   an   abutter   entitled  to   compensation   for   crossing  by   street 
railway  company. 
Power   of   municipality   over  highways. 

Cited  in  Young  v.  York  Haven  Electric  Transmission  Co.  15  Pa.  Dist.  R.  848, 
32  Pa.  Co.  Ct.  89,  holding  that  the  local  authorities  can  not  authorize  an  in- 
creased burden  on  streets  without  consent  of  abutting  owners;  Suburban  Rapid 
Transit  Street  R.  Co.  v.  Monongahela  Natural  Gas  Co.  230  Pa.  114,  79  Atl.  252, 
holding  that  assignee  of  turnpike  company  has  right  to  require  natural  gas 
company  to  furnish  gas  so  long  as  its  pipes  are  in  road,  although  turnpike  is 
made  public  highway  after  company  made  contract  to  furnish  gas. 
Poles  for  electric  wires  in  highway. 

Cited  in  Zanziger  v.  Wayne  Electric  Light  Co.  6  Pa.  Dist.  R.  578,  7  Del.  Co. 
Rep.  11,  holding  action  to  enjoin  erection  of  electric  wire  poles  until  payment  of 
damages  maintainable  by  abutting  owner;  Bucks  County  Light,  H.  &  P.  Co.  v. 
Philadelphia  &  T.  R.  Co.  27  Pa.  Co.  Ct.  2,  restraining  railway  company,  as  abut- 
ting owner,  from  tearing  down  electric  company's  poles  in  highway;  Bradford 
v.  New  York  &  P.  Teleph.  &  Teleg.  Co.  206  Pa.  586,  56  Atl.  41,  holding  that 
rity  cannot  compel  removal  of  telegraph  poles  and  wires  from  streets  after  delay- 
ing action  for  more  than  twenty-one  years;  Van  Voorhis  v.  Pittsburgh  &  C. 
Street  R.  Co.  13  Pa.  Dist.  R.  721,  holding  that  city  authorities  have  no  power 
to  authorize  construction  of  electric  feed  line  on  streets  not  mentioned  in  char- 
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ter  giving  track  rights  thereon;  American  Teleg.  &  Teleph.  Co.  v.  Reed,  15  Pa. 
Dist.  R.  651,  31  Pa.  Co.  Ct.  660,  holding  that  telegraph  company  can  enter  on 
highways  without  first  obtaining  consent  of  township  supervisors,  siu-h  otlicers 
only  having  power  of  reasonable  regulation;  Shinzel  v.  Bell  Teleph.  Co.  31  Pa. 
Super.  Ct.  231,  holding  telephone  system  on  city  streets  not  to  constitute  an  ad- 
ditional servitude  of  itself;  Easttown  Twp.  v.  Merion  &  R.  Gas  &  Electric  Co. 
35  Pa.  Co.  Ct.  498,  18  Pa.  Dist.  R.  400,  holding  township  of  second  class  to  have 
no  power  to  require  license  of  gas  and  electric  companies  for  the  erection  of  poles 
and  laying  of  pipes  in  highways. 

Distinguished  in  Brown  v.  Radnor  Twp.  Electric  Light  Co.  208  Pa.  457,  57 
Atl.  904,  holding  that  abutting  owner  cannot  enjoin  erection  of  poles  for  electric 
wires  on  turnpike,  where  power  to  erect  them  given  by  legislature;  Brown  v. 
Radnor  Twp.  Electric  Light  Co.  9  Del.  Co.  Rep.  231,  holding  that  electric  light 
company  incorporated  under  act  of  May  8,  1889,  has  power  of  eminent  domain 
to  extent  of  entering  upon  streets. 
Action  of  public  bodies  in  official  character. 

Cited  in  Mitchell  v.  Kearns,  16  Pa.  Super.  Ct.  360,  continuing  temporary 
injunction  to  restrain  school  board  from  carrying  out  contract  for  purchase  of 
books,  made  without  consulting  all  members  of  board;  American  Road  Mach.  Co. 
v.  Washington  Twp.  9  Pa.  Super.  Ct.  108,  43  W.  N.  C.  280,  holding  township  not 
bound  by  individual  signatures  of  its  supervisors  to  contract;  Climax  Road 
Mach.  Co.  v.  Allegheny  Twp.  10  Pa.  Super.  Ct.  441,  holding  lack  of  minutes  not 
fatal  to  contract  authorized  at  meeting  of  road  commissioners ;  Logan  v.  Rochester 
Twp.  21  Pa.  Super.  Ct.  117,  holding  one  of  two  supervisors  not  authorized  to 
bind  town  for  reconstruction  of  road,  where  the  other  merely  told  him  to  go 
ahead  and  put  it  in  good  repair;  F.  C.  Austin  Mfg.  Co.  v.  Ayr,  31  Pa.  Super. 
Ct.  359,  holding  that  vendor  of  road  machine  makes  out  a  prima  facie  case 
where  he  shows  purchase  and  note  of  township  given  by  the  two  supervisors 
after  consultation  and  inspection  of  machine. 
Laches  as  affecting  relief. 

Cited  in  Pennock  v.  Octoraro  Water  Co.  15  Pa.  Dist.  R.  745,  23  Lane.  L.  Rev. 
195,  refusing  an  assize  of  nuisance  where  petitioners  stood  by  and  without  ob- 
jection allowed  the  expenditure  of  thousands  of  dollars  in  the  building  of  the 
dam  sought  to  be  removed. 

Distinguished  in  Oregon  v.  Portland  General  Electric  Co.  52  Or.  527,  95  Pac. 
722,  holding  that  estoppels  in  pais  against  state  or  municipalities  will  not  arise 
from  laches  of  its  officers. 

27  L.  R.  A.  769,  SALENO  v.  NEOSHO,  127  Mo.  627,  48  Am.  St.  Rep.  653,  30 

S.  W.  190. 
Municipal   contracts. 

Cited  in  Neosho  City  Water  Co.  v.  Neosho,  136  Mo.  507,  38  S.  W.  89,  reaffirm- 
ing validity  of  ordinances  relating  to  water  supply  of  city  of  Neosho;  Webb  City 
&  C.  Waterworks  Co.  v.  Webb  City,  78  Mo.  App.  430,  holding  city  of  fourth  class 
liable  on  contract  for  fire  hydrant  rents;  Toomey  v.  Bridgeport,  79  Conn.  236, 
64  Atl.  215,  7  Ann.  Cas.  148,  holding  a  contract  with  city  for  removal  of  sewage. 
providing  that  the  sum  payable  therefor  should  not  exceed  appropriations  not 
absolute  under  which  removal  could  be  compelled  in  absence  of  an  appropria- 
tion nor  could  breach  of  contract  be  brought  for  failure  of  appropriation;  State 
ex  rel.  Smith  v.  Neosho,  203  Mo.  57,  101  S.  W.  99,  on  the  validity  of  a  contract 
for  water  supply,  payment  to  be  made  by  fixed  sum  annually. 
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Cited  in  footnotes  to  Westminster  Water  Co.  v.  Westminster,  64  L.  R.  A.  630, 
which  denies  city's  power  to  contract  to  pay  water  company  specified  percentage 
of  assessed  valuation  in  perpetuity  for  water  supply;  Indianapolis  v.  Wann,  31 
L.  R.  A.  743,  which  holds  contract  for  street  lights  for  five  years,  payable  monthly, 
void. 
Formalities  in  execution  of  contracts. 

Cited  in  McShane  v.  School  Dist.  No.  5,  70  Mo.  App.  628,  holding  execution 
in  duplicate  not  essential  to  validity  of  teacher's  contract  with  district  board; 
Aurora  Water  Co.  v.  Aurora,  129  Mo.  578,  31  S.  W.  946,  holding  acceptance  of 
ordinance  legally  passed,  relating  to  construction  of  water  works  by  contractors, 
valid  contract;  \^erdin  v.  St.  Louis,  131  Mo.  135,  33  S.  W.  480  (dissenting  opinion 
by  Sherwood,  J. ),  who  holds  failure  to  indorse  estimate  of  maintenance  on  ordi- 
nance not  fatal  omission;  Perkins  v.  Independent  School  Dist.  99  Mo.  App.  486, 
74  S.  W.  122,  holding  written  offer  of  services  at  stated  compensation,  and  resolu- 
tion of  board  accepting  at  different  figure,  not  written  contract  signed  by  parties ; 
Blades  v.  Hawkins,  133  Mo.  App.  334,  112  S.  W.  979,  holding  municipal  contract 
of  hire  valid  and  binding  though  duplicate  was  not  taken  and  filed,  where  con- 
tract is  proper  in  other  respects;  Hibbard  v.  Smith,  135  Mo.  App.  728,  116  S. 
W.  487,  holding  contract  employing  teacher  binding  though  teacher  did  not  file 
certificate  with  clerk  of  board  before  he  attested  contract  as  required  by  statute. 

Cited  in  note   (61  L.  R.  A.  64)   on  establishment  and  regulation  of  municipal 
water  supply,  as  to  form  of  contract. 
Formalities   in   passage   of   ordinances. 

Cited  in  Moore  v.  Perry,  119  Iowa,  429,  93  N.  W.  510,  holding  ordinance  signed 
by  officers  of  council  in  absence  of  mayor,  invalid;  Monett  Electric  Light,  Power 
&  Ice  Co.  v.  Monett,  186  Fed.  365,  holding  that  ordinance  duly  signed  by  mayor 
was  presumptively  regularly  passed  and  presented  to  him  for  approval. 
Acts   by   mayor   pro   tempore. 

Cited  in  State  v.  Thomas,  141  K  C.  794,  53  S.  E.  522,  holding  that  warrant 
issued  by  mayor  pro  tempore  is  valid  under  statutes  authorizing  issuance  by 
mayor. 
Municipal   indebtedness   -within   meaning:  of   Constitution. 

Cited  in  Lamar  Water  &  Electric  Light  Co.  v.  Lamar,  128  Mo.  223,  32  L.  R.  A. 
166,  footnote  p.  157,  31  S.  W.  756,  and  Denver  v.  Hubbard,  17  Colo.  App.  352, 
68  Pac.  993,  holding  contract  for  term  of  years,  with  annual  payments,  creates 
indebtedness  for  only  amount  falling  due  yearly;  Walla  Walla  v.  Walla  Walla 
Wat.or  Co.  172  U.  S.  20,  43  L.  ed.  349,  19  Sup.  Ct.  Rep.  77,  upholding  right  of 
city  to  stipulate  for  supply  of  water  for  twenty-five  years  at  yearly  rental,  not- 
withstanding aggregate  rentals  may  exceed  debt  limit;  Cain  v.  Wyoming,  104 
111.  App.  543,  and  Herman  v.  Oconto,  110  Wis.  673,  86  N.  W.  681,  holding  con- 
tracts for  services,  payable  annually,  not  to  be  computed  for  entire  period  in 
estimating  municipal  indebtedness;  Swanson  v.  Ottumwa,  118  Iowa,  172,  59 
L.  R.  A.  625,  91  N.  W.  1048,  holding  water  supply  bonds,  payable  out  of  sinking 
fund  raised  by  special  tax,  not  municipal  indebtedness  within  meaning  of  Con- 
stitution. 

Cited  in  footnotes  to  Kelly  v.  Minneapolis,  30  L.  R.  A.  281,  which  require^ 
deduction  of  amount  of  sinking  fund  from  total  apparent  debt  to  ascertain  actual 
debt;  McBean  v.  Fresno,  31  L.  R.  A.  794,  which  holds  limitation  of  city  indebt- 
edness not  violated  by  contract  to  pay  annual  sum  for  term  of  years,  if  such 
annual  sum  within  limit;  Brashear  v.  Madison,  33  L.  R.  A.  474,  which  hold* 
constitutional  limit  of  indebtedness  not  violated  by  appropriation  to  buy  fire 
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alarm  apparatus,  when  sufficient  on  hand  appropriated  for  fire  purposes ;  La  Porte 
v.  Gamewell  Fire  Alarm  Teleg.  Co.  35  L.  R.  A.  686,  which  holds  city  contract  for 
water  or  light  does  not  create  indebtedness  for  aggregate  sum  of  all  instalments; 
South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds  limitation  of  city  debt  not 
exceeded  by  contract  for  erection  of  city  hall  for  which  yearly  rent  to  be  paid, 
with  option  to  purchase;  State  ex  rel.  Helena  Waterworks  Co.  v.  Helena.  55 
L.  R,  A.  336,  which  holds  contract  for  water  supply  for  term  of  years  within 
provision  as  to  limitation  of  city  indebtedness;  Ramsey  v.  Shelbyville,  68  L.R.A. 
300,  which  holds  obligation  beyond  revenue  for  year  created  by  ordinance  ob- 
ligating city  to  raise  each  year  $1,000  to  maintain  library  if  it  should  be  do- 
nated to  city. 

Cited  in  note  (51  Am.  St.  Rep.  855)  on  overissued  municipal  bonds  in  hands 
of  bona  fide  holders. 

Distinguished  in  Trask  v.  Livingston  County  j  210  Mo.  591,  37  L.R.A.  (X.S.) 
1047,  109  S.  W.  656,  holding  that  a  contract  providing  for  the  building  of  county 
bridges  creates  an  indebtedness  for  the  year  of  construction  and  not  for  the 
year  they  are  accepted. 

27  L.  R.  A.  773,  VAN  OSDELL  v.  CHAMPION,  89  Wis.  661,  46  Am.  St.  Rep. 

864,  62  N.  W.  539. 
Conditions   annexed    to    devises   and   conveyances. 

Cited  in  Zillmer  v.  Landguth,  94  Wis.  609,  69  N.  W.  568,  holding  condition 
annexed  to  devise  in  fee,  restraining  power  of  alienation  for  certain  period,  void; 
Danforth  v.  Oshkosh,  119  Wis.  279,  97  N.  W.  258,  holding  that  conveyance  of 
land  to  city,  to  be  used  perpetually  for  library,  subject  to  revert  to  heirs  in  case 
not  so  used,  passes  title  in  fee;  Ogle  v.  Burmister,  146  Iowa,  35,  124  N.  W. 
758,  holding  that  devisee  will  take  title  unincumbered  by  provision  against 
alienation,  where  by  terms  of  will  absolute  fee  is  granted. 
Spendthrift  trusts. 

Cited  in  footnotes  to  Murphy  v.  Delano.  55  L.  R.  A.  727.  which  holds  income 
of  spendthrift  trust  not  within  reach  of  creditors  by  void  agreement  of  trustee 
to  pay  certain  portion  of  income  absolutely  to  beneficiary;  Re  Qua  v.  Graham, 
52  L.  R,  A.  641,  which  holds  annuity  in  wife's  will  in  lieu  of  other  interests, 
accepted  by  ausband,  not  trust  beyond  reach  of  creditors;  Hutchinson  v.  Maxwell, 
57  L.  R,  A.  384,  which  denies  power  to  create  equitable  life  estate,  free  from 
debts  of  beneficiary. 

27  L.  R.  A.  776,  STATE  ex  rel.  DUNN  v.  NOYES,  87  Wis.  340,  41  Am.  St.  Rep. 

45,  58  N.  W.  386. 
Grand  juries;    validity  of   indictment. 

Cited  in  People  v.  Thompson,  122  Mich.  415,  81  N.  W.  344.  holding  indictment 
found  by  grand  jury  of  twenty-one  jurors  valid;  State  v.  Brewster,  70  Vt.  350, 
42  L.  R.  A.  448,  40  Atl.  1037,  holding  indictment  not  invalidated  because  of 
presence  of  state  attorney's  stenographer  in  room  for  purpose  of  taking  testimony 
of  witnesses;  People  v.  Reigel,  120  Mich.  86.  78  N.  W.  1017,  refusing  to  quash 
indictment  for  irregularity  in  drawing  grand  jury;  Re  Davies.  68  Kan.  794, 
75  Pac.  1048,  holding  grand  jury  a  defacto  body  not  subject  to  attack  in  habeas 
corpus  proceedings  where  a  member  thereof  was  discharged  for  pendency  of 
criminal  action  against  him  and  another  juror  substituted;  People  v.  Morgan, 
133  Mich.  551,  95  N.  W.  542,  holding  a  grand  jury  holding  over  its  term  a  de 
facto  body  and  that  its  indictments  are  not  void  when  it  is  recognized  as  a  valid 
iurv  bv  the  court  and  its  indictments  received;  State  ex  rel.  Clark  v.  District 
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Ct.  31  Mont.  437,  78  Pac.  769,  3  Ann.  Cas.  841,  holding  a  grand  jury  selected 
from  the  list  of  the  year  of  selection  a  proper  body  to  act  into  the  next  year 
and  after  new  list  is  completed. 

Cited  in  footnote  to  Zanone  v.  State,  35  L.R.A.  556,  which  holds  illegal,  jury 
summoned  from  country  districts  to  exclusion  of  city  residents. 

Cited  in  notes  (27  L.  R.  A.  852)  on  number  of  grand  jurors  necessary  or  proper 
to  act;   (28  L.  R.  A.  205)  on  qualification  of  grand  jurors. 
Habeas    corpus. 

Cited  in  Re  Roszcynialla,  90  Wis.  536,  75  N.  W.  167,  holding  that  writ  of 
habeas  corpus  only  raises  question  of  jurisdiction  of  court  or  officer  to  issue 
process  upon  which  prisoner  is  held;  State  ex  rel.  Isenring  v.  Polacheck,  101 
.Wis.  433,  77  N.  W.  708,  holding  habeas  corpus  not  proper  way  to  procure  dis- 
charge of  legislator  arrested  during  recess  of  legislature;  State  ex  rel.  Durner  v. 
Huegin,  lift  Wis.  222,  62  L.  R.  A.  730,  85  N.  W.  1046,  upholding  right  of  public 
attorney  to  employ  assistant  counsel  in  habeas  corpus  proceeding;  State  ex  rel. 
Durner  v.  Huegin,  110  Wis.  240,  62  L.  R.  A.  737,  85  N.  W.  1046,  holding  court 
on  habeas  corpus  may  examine  proceedings  before  magistrate  committing  defend- 
ant for  trial;  People  v.  Salsbury,  134  Mich.  543,  96  N.  W.  936,  holding  that 
relief  from  conduct  of  prosecution  before  grand  jury  and  from  rulings  upon 
evidence  as  to  collusion  between  prosecutor  and  a  juror  can  only  be  had  by 
appeal  to  trial  court;  Ex  parte  Kair,  28  Nev.  148,  113  Am.  St.  Rep.  817,  80 
Pac.  463,  6  Ann.  Cas.  893,  holding  fhat  action  of  court  under  valid  statute  re- 
viewable  on  appeal  while  if  statute  be  entirely  void  a  review  could  be  had  by 
habeas  corpus. 

Cited  in  footnote  to  Re  Kennedy,  67  L.R.A.  406,  which  denies  right  to  inquire 
by  habeas  corpus  proceedings  for  release  from  custody  into  sufficiency  of  evi- 
dence to  warrant  indictment. 

27  L.  R.  A.  791,  LONG  v.  HESS,  154  111.  482,  40  N.  E.  335. 
it '•I«-.-i<-c    of   inheritance. 

Distinguished  in  Stolenburg  v.  Diercks,  117  Iowa,  31,  90  N.  W.  525,  holding 
release  of  inheritance  not  limited  to  estate  of  the  ancestors  in  their  own  country, 
where  release  was  made;  Kleb  v.  Kleb,  70  N.  J.  Eq.  308,  62  Atl.  396,  holding 
ante-nuptial  contract  "made  in  Germany"  the  parties  at  the  time  having  no 
property,  providing  that  surviving  spouse  be  sole  heir  of  the  other  in  case  of 
death  without  issue,  to  apply  to  property  subsequently  acquired  in  New  Jersey. 
Conflict  of  laws. 

Cited  in  notes  (9  Eng.  Rul.  Cas.  288;  65  L.R.A.  179)  on  conflict  of  laws  as 
to  legitimacy;  (29  L.R.A. (N.S.)  783),  on  conflict  of  laws  as  to  matrimonial 
property;  (85  Am.  St.  Rep.  577)  on  conflict  of  laws  as  to  rights  and  obligations 
of  married  women. 

27  L.  R.  A.  797,  HOLLAND  v.  SILVER  BOW  COUNTY,  15  Mont.  460,  39  Pac. 

575. 
Taxation    of   property   of   nonresident. 

Cited  in  Savings  &  L.  Soc.  v.  Multnomah  County,  169  U.  S.  431,  42  L.  ed. 
806,  18  Sup.  Ct.  Rep.  392,  upholding  constitutionality  of  state  act  taxing  mort- 
gages of  land  held  by  nonresident  mortgagees. 

Cited  in  footnotes  to  Re  Whiting,  34  L.  R.  A.  232,  which  holds  bonds  of  for- 
eign corporation  within  state,  though  owned  by  nonresident,  subject  to  transfer 
tax;  Buck  v.  Miller,  37  L.  R.  A.  384,  which  holds  money  and  securities  re- 
tained in  state  in  business  of  buying  and  selling  property,  taxable  there  though 
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owner  domiciled  elsewhere;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of  Assessors, 
45  L.  R.  A.  524,  which  holds  situs  of  debt  due  nonresident  to  be  at  creditor's 
domicil  for  purpose  of  taxation;  Allen  v.  National  State  Bank,  52  L.  R.  A. 
760,  which  sustains  right  of  state  to  tax  nonresident  mortgagee's  interest  in  land 
within  state;  Kingsley  v.  Merrill,  67  L.R.A.  200,  which  holds  mortgages  and 
notes  of  solvent  debtors  taxable  at  owner's  residence. 

Cited  in  note  (62  Am.  St.  Rep.  457)  on  situs  of  personal  property  for  purposes 
of  taxation. 
What    conveyance*   required   to   be   recorded. 

Cited  in  Hull  v.  Diehl,  21  Mont.  79,  52  Pac.  782,  holding  assignment  of  mort- 
gage not  required  to  be  recorded  under  statute  requiring  conveyances  of  real  es- 
tate to  be  recorded. 
iVIortgraKe  ag  n  conveyance  of  an  estate. 

Cited  in  Davidson  v.  Wampler,  29  Mont.  68,  74  Pac.  82,  holding  that  power  to 
authoriEe  sale  of  ward's  property  by  guardian  does  not  include  right  to  authorize 
mortgage  thereof  to  secure  debt  for  improvement  of  the  property;  Swain  v. 
McMillan,  30  Mont.  439,  76  Pac.  943,  holding  that  a  "deed  of  release"  from 
mortgage  does  not  constitute  a  conveyance  since  the  mortgage  itself  does  not 
create  an  estate  in  real  property;  Mueller  v.  Renkes,  31  Mont.  103,  77  Pac.  512, 
on  mortgage  being  merely  a  security  and  not  an  estate. 

27  L.  R,  A.  799,  WALKER  v.  WALKER,  66  N.  H.  390,  49  Am.  St.  Rep.  616,  31 

Atl.  14. 
Conveyances  by   husband   to   defeat  wife's   Interest. 

Cited  in  Brownell  v.  Briggs,  173  Mass.  532,  54  N.  E.  251,  holding  convey- 
ance by  husband  to  niece,  without  consideration,  deed  not  being  recorded  until 
after  his  death,  void  as  against  his  widow;  Newton  v.  Newton,  162  Mo.  183,  61 
S.  W.  881,  holding  action  maintainable  in  equity  to  enforce  wife's  interest  in 
husband's  property  conveyed  before  his  death  in  fraud  of  her  rights;  Leonard 
v.  Leonard,  181  Mass.  460,  92  Am.  St.  Rep.  426,  63  N.  E.  1068,  holding  deed 
by  husband  reserving  life  interest,  given  for  care  bestowed  upon  grantor,  valid 
against  his  widow;  Redmond  v.  Redmond,  112  Ky.  766,  66  S.  W.  745,  holding 
widow  entitled  to  dower  in  land  conveyed  by  husband  to  son  to  defeat  her  rights 
therein;  Cook  v.  Lee,  72  N.  H.  571,  58  Atl.  511,  holding  action  maintainable  by 
widow  to  set  aside  conveyance  by  husband  in  fraud  of  her  rights;  Smith  v. 
Lamb,  87  Ark.  347,  112  S.  W.  884,  holding  conveyance  by  husband  immediately 
preceding,  and  with  knowledge  of  impending  death,  with  a  view  to  defeat  wife's 
dower  interest  void;  Blankenship  v.  Hall,  233  111.  126,  122  Am.  St.  Rep.  149, 
84  N.  E.  192,  holding  wife  to  have  alien  on  property  conveyed  by  husband  to 
defeat  statutory  right  of  wife  in  lieu  of  dower:  Farmers'  &  M.  Bank  v.  Hoffman, 
5  Neb.  (Unof. )  19,  96  N.  W.  1044,  holding  that  wife  cannot  claim  exemption 
on  deserting  husband's  exempt  property  he  having  given  a  mortgage  on  the 
same;  Divilbiss's  Estate,  13  Pa.  Dist.  R.  505,  29  Pa.  Co.  Ct.  154,  holding  wife 
entitled  to  dower  in  real  estate  purchased  by  husband,  the  title  being  conveyed 
to  him  merely  for  life  with  remainder  to  children,  where  the  object  was  to  de- 
prive wife  of  her  rights. 

Cited  in  footnotes  to  Small  v.  Small,  30  L.  R.  A.  24.3,  which  upholds  gift  to 
children  of  bulk  of  estate  consisting  of  personalty,  as  against  widow;  Smith  v. 
Smith,  34  L.  R.  A.  49,  which  holds  delivery  by  husband  just  before  death,  of 
deed  of  all  realty,  made  years  before,  fraudulent  as  to  wife. 

Cited  in  notes  (3  L.R.A.  (N.S.)  776)  on  right  of  husband  to  give  away  his 
personal  property  without  wife's  consent;  (12  Eng.  Rul.  Cas.  765)  on  conveyance 
in  fraud  of  intended  husband  or  wife. 
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Validity  of  grift  as  agrainst  person  interested  In  property  Riven. 

Cited  in  Wright  v.  Holmes,  100  Me.  513,  3  L.R.A.(N.S.)   773,  62  Atl.  507,  4 
Ann.  Cas.  583,  upholding  validity  of  gift  by  married  woman  which  in  effect  de- 
feats husband's  distributive  interest  in  her  property. 
What  constitutes  sufficient  delivery  to  complete  grift. 

I      Cited  in  footnote  to  King  v.  Smith,  54  L.  R.  A.  708,  which  sustains  delivery  of 
gift  to  donee  by  third  person  after  donor's  final  loss  of  consciousness. 

Cited  in  notes  (29  L.R.A.  (N.S.)  169)  on  necessity  of  actual  delivery  of  cer- 
tificate to  complete  gift  of  stock;  (12  Eng.  Rul.  Cas.  434)  on  necessity  of  de- 
livering gift  intervivos. 

27  L.  R.  A.  802,  FRAME  v.  FELIX,  167  Pa.  47,  31  Atl.  375. 
Public    contracts. 

Cited  in  Deysher  v.  Reading,  18  Pa.  Co.  Ct.  611,  holding  that  board  of  health 
may  bind  municipality  by  contract;  Moran  v.  Thompson,  20  Wash.  537,  56  Pac. 
29,  denying  validity  of  contract  where  no  opportunity  was  afforded  for  com- 
petitive bidding;  Schnable  v.  Rhoads,  20  Pa.  Dist.  R.  367,  holding  that  county 
commissioners  have  no  power  to  employ  inspectors  at  bridge  under  construction 
by  contractors,  and  by  contract  agree  in  advance  as  to  their  compensation. 

Cited  in  footnotes  to  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  33  L.  R.  A.  827,  which 
denies  legislative  right  to  authorize  secretary  of  state  to  purchase  in  open 
market,  instead  of  from  lowest  bidder;  Colorado  Paving  Co.  v.  Murphy,  37  L. 
R.  A.  630,  which  denies  absolute  right  of  lowest  responsible  bidder  to  city  con- 
tract. 

Cited  in  note  (38  L.R.A.(N.S.)  665)  on  discretion  in  choosing  between  bidders 
for  public  contract. 
Actions  by  taxpayers. 

Cited  in  Graeff  v.  Felix,  24  Pa.  Co.  Ct.  659,  upholding  right  of  taxpayer  to  in- 
junction to  restrain  city  water  department  from  acquiring  land  for  park  pur- 
poses; Oakford  v.  Sheatz,  19  Pa.  Dist.  R.  1114  holding  that  injunction  lies  at 
suit  of  taxpayer  to  restrain  public  officer  from  acts  ultra  vires;  Anderson  v. 
Fuller,  51  Fla.  394,  6  L.R.A.(N.S.)  1033,  120  Am.  St.  Rep.  170,  41  So.  684,  hold- 
ing that  tax  payer  can  properly  maintain  bill  to  enjoin  payment  of  public  money 
on  invalid  contracts;  Wolff  Chemical  Co  v.  Philadelphia,  217  Pa.  218,  66  Atl. 
344,  holding  that  a  tax  paying  corporation  may  enjoin  the  misappropriation  of 
public  funds;  Touhill  v.  Pittston,  15  Pa.  Dist.  R.  855,  13  Luzerne  Leg.  Reg. 
Rep.  88,  holding  that  a  citizen  and  tax  payer  has  standing  in  equity  to  test 
validity  of  an  award  of  contract  involving  an  expenditure  of  public  money; 
Rader  v.  Kriebel,  32  Pa.  Super.  Ct.  551,  4  Justices  L.  Rep.  245,  on  right  of 
tax  payer  to  question  acts  involving  expenditure  of  public  money. 

27  L.  R.  A.  808,  PUGET  SOUND  DRESSED  BEEF  &  PACKING  CO.  v.  JEFFS, 

11   Wash.  466,  48  Am.  St.  Rep.  885,  39  Pac.  962. 
Property  exempt   from   levy. 

Cited  in  Winsor  v.  McLachlan,  12  Wash.  156,  40  Pac.  727,  denying  exemp- 
tion of  proceeds  of  insurance  policy  from  garnishment,  record  not  showing  insured 
property  was  exempt;  Traders'  Nat.  Bank  v.  Schorr,  20  Wash.  8,  72  Am.  St.  Rep. 
17,  54  Pac.  f>43,  holding  proceeds  of  exempt  property  also  exempt  from  exe- 
cution: Wnbash  R.  Co.  v.  Bowring,  103  Mo.  App.  163,  77  S.  W.  106,  holding 
hog  of  abnormal  size,  used  for  exhibition  purposes,  not  within  statute  exempt- 
ing ten  head  of  hogs  for  use  of  family  for  food;  State  ex  rel.  McKee  v.  McNeill, 
58  Wash.  50,  137  Am.  St.  Rep.  1038,  107  Pac.  1028,  to  the  point  that  exemption 
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statutes  are  to  be  construed  liberally  in  favor  of  debtor;  Langley  v.  Finnall,  2 
Cal.  App.  232,  83  Pac.  291,  holding  proceeds  from  insurance  policy  on  exempt 
household  goods  also  exempt  under  statute. 

Cited  in  note  (66  Am.  St.  Rep.  385)  on  exemption  of  proceeds  of  exempt 
personalty. 

27  L.  R.  A.  811,  VANBEBBER  v.  PLUNKETT,  26  Or.  562,  38  Pac.  707. 
Account  stated. 

Cited  in  Voight  v.  Brooks,  19  Mont.  375,  48  Pac.  549,  holding  action  main 
tainable  on  account  stated  on  implied  promise  to  pay  balance;  Fisse  v.  Blanks, 
127  Mo.  App.  431,  105  S.  W.  689,  holding  a  written  demand  preferred  in  an- 
ticipation of  payment  from  some  source  not  specifically  designated,  not  to  be 
an  account  stated;  Cooper  v.  Upton,  60  W.  Va.  656,  64  S.  E.  523,  holding  that 
the  rendering  of  an  account,  for  brokerage  fees  which  are  not  a  pre-existing 
debt,  to  one  who  keeps  it  without  objection  does  not  constitute  an  account  stated. 

Cited  in  notes   (7  L.R.A.  (N.S.)    924)    on  effect  of  dispute  as  to  certain  items 
of  account  upon  assent  to  others;    (29  L.R.A.(N.S-)   334)   on  effect  of  retaining 
statement  of  account  to  render  it  an  account  stated;    (136  Am.  St.  Rep.  41,  42) 
on  account  stated. 
Proper    questions    for   jury. 

Approved  in  Barr  v.  Rader,  33  Or.  376,  54  Pac.  210,  and  Perkins  v.  McCullough, 
36  Or.  148,  59  Pac.  182,  holding  refusal  of  nonsuit  proper  where  there  is  any 
evidence  tending  to  prove  issues;  Rose  v.  Wollenberg,  31  Or.  285,  39  L.  R.  A. 
384,  65  Am.  St.  Rep.  826  44  Pac.  382,  holding  relative  liability  of  sureties  be- 
tween themselves  under  parol  agreement  question  for  jury;  Series  v.  Series,  35 
Or.  293,  57  Pac.  634,  holding  that  if  there  is  any  evidence  tending  to  prove  a 
given  fact,  it  should  go  to  jury;  Haines  v.  McKinnon,  35  Or.  582,  57  Pac.  903 
(dissenting  opinion),  majority  holding  good  faith  of  purported  sale  of  unmatured 
crop  under  ambiguous  bill  of  sale,  question  for  jury;  First  Nat.  Bank  v.  Fire 
Asso.  33  Or.  188,  53  Pac.  8,  holding  circumstantial  evidence  tending  to  connect 
owners  of  burned  stock  with  incendiary  fire  sufficient  to  take  case  to  jury. 

Cited  in  footnote  to  Miller  v.  Freeman,  51  L.  R.  A.  504,  which  denies  right  of 
one  partner  to  sue  another  at  law,  for  damages  for  breach  of  contract,  without 
dissolution  of  firm. 

27   L.  R,  A.   827,  NATIONAL  WATERWORKS   CO.  v.   KANSAS   CITY,   10  C. 
C.  A.  653,  27  U.  S.  App.   165,   62  Fed.  853. 

Exceptions  to  sufficiency  of  conveyances  of  waterworks  system  in  65  Fed.  692. 

Application  of  intervenes  for  portion  of  money  paid  for  waterworks  system 
by  city  in  78  Fed.  429. 
Rights  arising;  at   termination  of  franchise  or  lease. 

Cited  in  Los  Angeles  v.   Los  Angeles   City  Water  Co.   124  Cal.   382,   57   Pac. 
210,  and  Los  Angeles  City  Water  Co.  v.  Los  Angeles.  103  Fed.  734,  denying  right 
of  city  to  reduce  water  rates  after  contract  term  with  water  company,  until  city 
had  tendered  payment  for  improvements  as 'required  by  contract;   Stein  v.  Mi 
Grath,  128  Ala.  180,  30  So.  792,  holding  water  works  franchise  remains  in  grantee 
until  right  of  repurchase  under  contract  is  exercised  by  grantor ;  Swift  v.  Sheehey. 
88  Fed.  926,  holding  implied  lien   upon  premises  for  value  of  improvements  by 
lessee,   under   lease   providing   for   payment   for   same   by   lessor,    enforceable   in 
equity. 
Purchase  of  water  works  by  municipality. 

Cited  in  Omaha  Water  Co.  v.  Omaha,  89  C.  C.  A.  205,  162  Fed.  241,  15  Ann. 
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Gas.  498,  holding  that  city  in  buying  private  waterworks  must  take  the  whole 
plant  including  parts  lying  without  the  city  limits;  Indianapolis  v.  Consumers' 
Gas  Trust  Co.  75  C.  C.  A.  442,  144  Fed.  647,  holding  the  fact  that  city  intends 
to  exercise  option  to  buy  gas  plant  with  a  view  to  sell  to  others  is  no  concern 
of  the  selling  company. 

Cited  in  footnotes  to  Citizens'  Gaslight  Co.  v.  Wakefield,  31  L.  R.  A.  457,  which 
requires  town  electing  to  establish  electric  lignt  plant  to  purchase  one  already 
established;   Bristol  v.  Bristol  &  W.  Waterworks,  32  L.  R.  A.  740,  which  holds 
enforceable,  contract  by  town  to  purchase  water  works. 
Rig-hit   of   existing   -water    company    to   supply   municipality. 

Cited  in  footnote  to  North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214, 
which  sustains  city's  right  to  build  own  water  works  after  granting  franchise 
to  water  company. 
Valuation  of  public  service  plants  for  sale  to  municipality.       .,..,. 

Cited  in  Norwich  Gas  &  Electric  Co.  v.  Norwich,  76  Conn.  576,  57  Atl.  746, 
holding  that  a  valuation  of  a  gas  plant  should  be  made  on  its  net  earning  ca- 
pacity, derived  from  a  consideration  of  past  periods  of  production  and  the  plants 
present  ability  to  so  continue. 
Value    of    water   -works   system. 

Cited  in  Newburyport  Water  Co.  v.  Newburyport,  168  Mass.  554,  47  N.  E. 
533,  refusing  to  recommit  to  commission  to  find  value  of  water  works  system, 
because  of  exclusion  of  testimony  as  to  net  earnings  in  past;  Gloucester  Water 
Supply  Co.  v.  Gloucester,  179  Mass.  382,  60  N.  E.  977,  upholding  allowance  for 
"fair  value"  of  water  plant  in  addition  to  cost  of  duplication;  Spring  Valley 
Waterworks  v.  San  Francisco,  124  Fed.  595  holding  value  of  franchise  and  busi- 
ness of  going  water  works  company  is  to  be  taken  into  consideration,  in  addi- 
tion to  cost  of  duplication,  in  fixing  compensation:  Kennebec  Water  Dist.  v. 
Watei  ville,  97  Me.  207,  60  L.  R.  A.  864,  54  Atl.  6,  holding  actual  cost  of  plant 
with  proper  allowances  for  depreciation  competent,  but  not  conclusive,  evidence 
of  value;  Contra  Costa  Water  Co.  v.  Oakland,  159  Cal.  354,  113  Pac.  668  (dis- 
senting opinion),  on  valuation  of  water  company  plant  which  is  giving  con- 
cern; Spring  Valley  Waterworks  v.  San  Francisco,  192  Fed.  166,  holding  that  for 
rate-fixing  purposes  fact  that  water  company  is  "going  concern"  cannot  be  con- 
sidered as  concrete  element  in  valuing  its  property,  but  may  be  considered  as 
enhancing  value  of  its  tangible  property;  Omaha  v.  Omaha  Water  Co.  218  U. 
S.  203,  54  L.  ed.  1001,  30  Sup.  Ct.  Rep.  615,  holding  that  in  appraising  water- 
works system  under  contract  of  purchase,  reasonable  amount  should  be  included 
for  "going  value,"  over  value  of  physical  properties;  Des  Moines  Water  Co.  v. 
Des  Moines,  192  Fed.  199,  holding  that  waterworks  company  was  entitled  to 
earn  dividend  equal  to  8  per  cent  on  value  of  plant,  and  ordinance  fixing  charges 
so  that  it  could  not  do  so  was  invalid;  Galena  Water  Co.  v.  Galena,  74  Kan. 
649,  87  Pac.  735,  holding  that  in  the  purchase  of  a  waterworks  by  city,  the 
fact  that  such  plant  is  an  established  money  earning  system  in  active  opera- 
tion and  has  an  unexpired  franchise  should  be  considered  as  elements  of  a  fair 
valuation  the  same  as  if  purchaser  was  a  private  person;  C.  H.  Venner  Co.  v. 
Urbana  Waterworks,  174  Fed.  352,  on  consideration  of  actual  money  earning 
operation  of  a  going  water  system  as  an  element  of  value  in  purchase  by  city; 
Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  693,  holding  that  whatever 
discoverable  value  that  may  attach  to  the  water  system  as  a  going  business  is 
proper  to  be  considered  in  determining  the  value  of  the  plant  for  rate  fixing 
purposes. 

L.R.A.  Au.  Vol.  IV.— 19. 
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Estoppel  by  acceptance. 

Cited  in  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City,  34  L.  R.  A.  530,  22  C. 
C.  A.  192,  40  U.  S.  App.  257,  76  Fed.  292,  holding  acceptance  by  city  of  exten- 
sions and  additions  to  water  works  system  and  use  of  hydrants,  fatal  to  defense 
in  action  for  rentals  that  pipe  laid  was  too  small;  Cherryvale  Water  Co.  v. 
Cherryvale,  65  Kan.  229,  69  Pac.  176,  holding  city  acquiescing  in  source  of  water 
supply  for  many  years  estopped  from  ousting  company  on  ground  of  unsanitary 
condition  of  water. 

Cited  in  note  (23  L.R.A.  (N.S.)  319)  on  conclusiveness,  as  between  municipality 
and   contractor  for  public  improvement,   of  decision  of  engineer  or  other  em- 
powered officers. 
Establishment   and    regulation    of   municipal    water    supply. 

Cited  in  note  (61  L.  R.  A.  46,  48,  49,  71,  107)  on  establishment  and  regula- 
tion of  municipal  water  supply. 

27  L.  R.  A.  840,  PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.  v.  SULLIVAN,  141  Ind. 

83,  50  Am.  St.  Rep.  313,  40  N.  E.  138. 
Pleading. 

Cited  in  Cleveland,  C.  C.  &    St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  378,  56  X. 
E.  917;  Tibbet  v.  Zurbuch,  22  Ind.  App.  361,  52  N.  E.  815;  Moon  v.  Pittsburgh 
Plate  Glass  Co.  24  Ind.  App.  41,  56  N.  E.  108  (dissenting  opinion  by  Henley,  J.)  : 
Dull  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  21  Ind.  App.  575,  52  N.  E.   1013,— 
holding  that  complaint  must  be  construed  upon  theory  most  apparent  and  clem 
ly  outlined  by  facts  alleged;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Dugan,  18  Ind. 
App.  438,  48  N.  E. '238,  holding  complaint  must  be  maintained,  if  at  all,  upon 
definite  theory;  M.  S.  Huey  Co.  v.  Johnston,  164  Ind.  492,  73  N.  E.  996,  holding 
complaint  to  be  drafted  on  theory  of  statutory  and  not  common   law   liability 
from  facts  stated  therein;  New  Albany  v.  Stier,  34  Ind.  App.  619,  73  N.  E.  275; 
Flowers  v.  Poorman,  43  Ind.  App.  531,  87  N.  E.  1107, — holding  that  each  para- 
graph of  a  complaint  must  proceed  upon  some  single  definite  theory  which  must 
be  determined  from  the  general  scope  and  character  of  the  pleading. 
Liability   of   master   for  acts   of   servant  or   agent. 

Cited  in  Efroymson  v.  Smith,  29  Ind.  App.  454,  63  N.  E.  328,  holding  master 
liable  for  arrest  of  a  patron  by  house  detective  on  mistaken  idea  that  she  was 
attempting  to  steal  the  arrest  being  made  in  line  of  servants'  employment  though 
undirected. 

Cited  in  footnotes  to  Nelson  Business  College  Co.  v.  Lloyd,  46  L.  R.  A.  314, 
which  holds  employer  liable  for  servant's  wilful  or  malicious  acts  in  course  of 
employment;  Lamb  v.  Littman,  53  L.  R,  A.  852,  which  holds  employer  liable 
for  assault  by  cruel  overseer  on  minor  employee;  Lynch  v.  Florida  C.  &  P.  R.  Co. 
54  L.  R.  A.  810,  which  denies  company's  liability  for  assault  by  station  agent  as 
result  of  personal  quarrel;  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies  mas 
ter's  liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's  hand, 
while  pretending  to  throw  at  boys  playing  on  cotton  bales;  McXainara  v.  St. 
Louis  Transit  Co.  66  L.R.A.  486,  which  holds  exemplary  damages  against  street 
car  company  justified  by  conductor's  intentional  and  unjustified  kicking  of  boy 
attempting  to  board  car;  Evers  v.  Krouse,  66  L.R.A.  593;  which  holds  servant 
alone  responsible  for  act  by  him  while  engaged  in  master's  work  but  entirely 
disconnected  therefrom;  Bowen  v.  Illinois  Central  R.  Co.  70  L.R.A.  915,  which 
holds  railroad  company  not  liable  for  wanton  act  of  station  agent  in  killing  a 
person  who  had  come  to  station  to  inquire  about  demurrage  on  car  of  coal  and 
whom  agent  shot  as  he  was  about  to  sign  receipt  for  a  package. 
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Cited  in  note  (25  Eng.  Rul.  Cas.  143)  on  master's  liability  for  tort  committed 
by  servant. 
Voluntary   medical   and  surgical  attendance. 

Cited  in  Wabash  R.  Co.  v.  Kelley,  153  Ind.  131,  52  N.  E.  152  holding  rail- 
road company  deducting  portion  of  employee's  wages  for  maintenance  of  hos- 
pital liable  for  malpractice  of  its  surgeon;  American  Tin-Plate  Co.  v.  Guy, 
25  Ind.  App.  591,  58  N.  E.  738,  holding  corporation  deducting  portion  of  em- 
ployee's wages  for  medical  services  liable  for  negligence  in  furnishing  same; 
Texas  &  P.  Coal  Co.  v.  Connaughten,  20  Tex.  Civ.  App.  645,  50  S.  W.  173, 
holding  railway  company  making  compulsory  reduction  in  employee's  wages  for 
medical  and  surgical  attendance  liable  for  negligence  of  physician  employed; 
Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  450,  74  S.  W.  456, 
holding  master  not  liable  for  malpractice  of  its  relief  department  surgeon,  se- 
lected with  due  care;  Ballard  v.  Chesapeake  &  O.  R.  Co.  144  Ky.  478,  139  S.  W. 
771,  holding  that  railroad  employing  physician,  who  renders  gratuitous  service 
is  not  liable  for  his  specific  acts  of  malpractice  if  reasonable  care  is  exercised 
in  his  selection;  Zumwalt  v.  Texas  C.  R.  Co.  56  Tex.  Civ.  App.  572,  132  S.  W. 
112  (dissenting  opinion),  on  liability  of  railroad  for  negligence  of  physician 
employed  by  it  to  treat  its  servants;  Brown  v.  La  Societe  "Francaise,  138  Cal. 
478,  71  Pac.  516,  on  liability  of  railroad  company  for  acts  of  surgeon  gra- 
tuitously furnished  by  such  company;  Barden  v.  Atlantic  Coast  Line  R.  Co.  152 
N.  C.  328,  —  L.R.A.(N.S.)  — ,  67  S.  E.  971;  Plant  System  Relief  &  Hospital 
Dept.  v.  Dickerson,  118  Ga.  650,  45  S.  E.  483, — holding  voluntary  relief  associa- 
tion not  liable  for  negligence  of  its  physicians  where  they  have  been  carefully 
selected;  Poling  v.  San  Antonio  &  A.  P.  R.  Co.  32  Tex.  Civ.  App.  491,  75  S.  W. 
69  holding  railway  company  not  liable  for  malpractice  of  its  physician  employed 
to  care  for  injured  employees,  the  company  receiving  no  profit  therefrom  where 
there  has  been  no  negligence  in  his  selection.  \  [ 

Cited  in  footnote  to  Hearns  v.  Waterbury  Hospital,  31  L.  R.  A.  224,  which 
denies  liability  of  charitable  hospital  for  wrongful  neglect  of  its  servants. 

Cited  in  notes  (28  L.R.A.  549)  on  duty  of  master  to  furnish  medical  aid  to 
servant;  (4  L.R.A.(N.S.)  53,  67)  on  same  point;  (36  L.R.A.  (N.S.)  51)  on  lia- 
bility of  one  other  than  physician  or  surgeon  contracting  to  provide  medical 
attention. 

27   L.  R.  A.  843,  LEAVELL  v.  WESTERN  U,  TELEG.  CO.   116  N.   C.  211,  47 

Am.    St.   Rep.   798,   21    S.    E.    391. 
Power  of  legislature  to  regulate  freight  and   tolls. 

Cited  in  Corporation  Commission  v.  Seaboard  Air  Line  System,  127  N.  0. 
288,  37  S.  E.  266,  upholding  power  of  corporation  commission  to  fix  reasonable 
freight  rate. 

Cited  in  notes  (33  L.R.A.  181)  on  legislative  power  to  fix  tolls,  rates,  or 
prices;  (28  L.R.A. (N.S.)  987)  on  transportation  between  points  in  same  state 
over  route  partly  in  another  as  interstate  commerce;  (6  L.R.A.  (N.S.)  835) 
on  businesses  affected  with  public  interest  subjecting  them  to  regulation  and 
control  in  respect  to  rates  or  prices;  (32  L.R.A.  (N.S.)  650)  on  delegation 
of  power  to  regulate  carriers. 
Railroad  commission,  an  administrative  court. 

Cited  in  State  ex  rel.  Pate  v.  Wilmington  &  W.  R.  Co.  122  N.  C.  881,  29  S. 
E.  334,  and  State  ex  rel.  Caldwell  v.  Wilson,  121  N.  C.  474,  28  S.  E.  554  (dis- 
senting opinion),  majority  holding  railroad  commission  created  by  statute,  an 
administrative  court. 
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27  L.  R.  A.  844,  SOUTHERN  HOME  BLDG.  &  LOAN  ASSO.  v.  HOME  INS. 

CO.  94  Ga.  167,  47  Am.  St.  Rep.  147,  21   S.  E.  375. 
Insurance  contracts. 

Cited  in  Graham  v.  Niagara  F.  Ins.  Co.  106  Ga.  842,  32  S.  E.  579,  holding 
stipulations  in  policy  as  to  statement  of  loss  and  time  for  suit,  conditions  prece- 
dent to  recovery;  Graham  v.  Niagara  F.  Ins.  Co.  106  Ga.  844,  32  S.  E.  579, 
holding  local  agent  without  authority  to  restore  insured's  forfeited  right  of 
action,  by  waiver  of  conditions;  Cannon  v.  Phoenix  Ins.  Co.  110  Ga.  566,  78  Am. 
St.  Rep.  124,  35  S.  E.  775,  holding  stipulation  in  policy  as  to  time  and  manner 
of  making  proofs  of  loss,  condition  precedent  to  recovery;  Southern  F.  Ins.  Co. 
v.  Knight,  111  Ga.  627,  52  L.  R.  A.  72,  footnote  p.  70,  78  Am.  St.  Rep.  216,  36 
S.  E.  821,  holding  policy  not  avoided  by  failure  to  furnish  proofs  of  loss  within 
time  specified;  Union  Inst.  for  Saving  v.  Phoenix  Ins.  Co.  196  Mass.  236,  14 
L.R.A.(N.S.)  468,  81  N.  E.  994,  13  Ann.  Cas.  433,  holding  that  mortgagee 
under  policy  protecting  him  from  neglect  of  the  insured,  is  only  under  duty  to 
inform  insured  of  loss  within  reasonable  time  of  fire;  Loewenstein  v.  Queen  Ins. 
Co.  227  Mo.  143,  127  S.  W.  72  (dissenting  opinion),  on  proof  of  loss  by  either 
mortgagor  or  mortgagee  as  condition  precedent  to  recovery  on  policy. 

Cited  in  footnotes  to  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  .'56  L.  R. 
A.  673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by  insured's 
violation  of  provision  against  transfer  of  property  without  consent;  Peabody 
v.  Satterlee,  52  L.  R.  A.  956,  which  requires  reception,  not  mere  mailing,  of  state- 
ment as  to  time  and  origin  of  fire  within  time  specified;  Woodmen  Acci.  Asso. 
v.  Byers,  55  L.  R.  A.  291,  which  holds  failure  to  give  notice  of  injury  excused 
by  derangement  of  insured;  Delaware  Ins.  Co.  v.  Greer,  61  L.  R.  A.  137,  which 
holds  mortgagee's  indemnity  placed  at  risk  of  every  act  and  omission  of  mort- 
gagor which  would  avoid  latter's  interest;  Hartford  Fire  Ins.  Co.  v.  Redding, 
67  L.R.A.  518,  which  holds  policy  not  forfeited  by  failure  to  give  notice  or 
make  proofs  of  loss  within  stipulated  time  in  absence  of  stipulation  to  that 
effect. 

Cited  in  notes  (14  L.R.A.  (N.S.)  460)  on  effect  of  failure  of  mortgagor  to  give 
notice  or  proof  of  loss  upon  right  of  mortgagee  to  insurance:  (135  Am.  St.  Rep. 
758)  on  fire  insurance  as  security  for  a  mortgagee  or  other  lien  holder. 

Distinguished  in  Queen  Ins.  Co.  v.  Dearborn  Sav.  L.  &  Bldg.  Asso.  175  111. 
118,  51  N.  E.  717,  holding  mortgagee,  under  terms  of  policy,  not  bound  to 
make  proof  of  loss;  Heilbrunn  v.  German  Alliance  Ins.  Co.  140  App.  Div.  559, 
125  N.  Y.  Supp.  374,  holding  that  under  mortgagee  clause  in  standard  policy 
mortgagee  is  not  required  to  furnish  proofs  of  loss. 

Disapproved  in  Adams  v.  Farmers'  Mut.  F.  Ins.  Co.  115  Mo.  App.  25,  90  S. 
W.  747,  holding  that  mortgagee  does  not  have  to  make  proof  of  loss  on  failure 
so  to  do  by  insured  under  a  policy  providing  that  no  act  or  neglect  of  insured 
shall  defeat  recovery  by  mortgagee. 

27  L.  R.  A.  846,  STATE  v.  BELVEL,  89  Iowa,  405,  56  N.  W.  545. 
Objections  to  juries,  jurors,  and   irregular  indictments. 

Cited  in  State  v.  Kouhns,  103  Iowa,  726,  73  N.  W.  353,  holding  irregularity 
in  drawing  of  grand  jury  waived  by  plea  of  not  guilty;  State  v.  Pickett,  103 
Iowa,  720,  39  L.  R.  A.  304,  73  N.  W.  346,  holding  objection  that  juror  in  crim- 
inal case  is  unable  to  read  or  write  English  language  waived  by  failure  to  ex- 
amine him;  People  v.  Reigel,  120  Mich.  87,  78  N.  W.  1017,  holding  statutory 
objections  to  grand  jury  only,  available  on  motion  to  quash  indictment ;  State 
eas  rel.  Dunn  v.  Noyes,  87  Wis.  347,  27  L.  R.  A.  791,  41  Am.  St.  Rep.  45,  58 
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N.  W.  386,  holding  indictments  by  grand  jury  holding  over  beyond  term  for 
which  summoned  not  subject  to  collateral  attack;  State  v.  Wheeler,  129  Iowa, 
104,  105  N.  W.  374,  holding  an  objection  to  a  grand  juror  by  accused  after  plea 
to  indictment  is  too  late  where  the  challenged  juror  took  no  part  in  indictment 
which  was  returned  by  a  sufficient  number  of  jurors;  Posey  v.  State,  86  Miss. 
153,  38  So.  324,  4  Ann.  Cas.  221,  holding  that  an  objection  to  jurors  not  chosen 
from  provided  list  is  of  no  avail  after  impanelment  under  statute  providing 
that  no  objection  to  grand  jurors  will  be  heard  after  impaneling. 

Cited  in  footnotes  to  State  v.  Caldwell,  41  L.  R.  A.  718,  which  holds  changes 
in  number  of  grand  jurors,  and  in  number  necessary  to  agree  on  verdict  by  petit 
jury,  not  ex  post  facto  law;  State  v.  Vincent,  52  L.  R.  A.  83,  which  holds  in- 
dictment found  by  less  than  twenty-three  grand  jurors  demurrable. 

Cited  in  notes   (27  L.  R.  A.  783,  790)    on  organization  of  grand  jury;    (28  L. 
R.  A.  33,  38)   on  number  of  grand  jurors  necessary  to  concur  in  finding  indict- 
ment;   (43  L.  R.  A.  33)   on  number  and  agreement  of  jurors  necessary  to  consti- 
tute valid  verdict. 
Application    for   continuance. 

Cited  in  Lane  v.  State,  67  Ark.  293,  54  S.  W.  870,  holding  affidavits  as  to  dili- 
gence and  good  faith  in  efforts  to  secure  testimony  of  absent  witness  admissible, 
on    application    for    continuance. 
Change  of  venue. 

Cited  in  State  v.  Helm,  92  Iowa,  543,  61  N.  W.  246,  refusing  to  interfere  with 
court's  discretion  in  refusing  change  of  venue  on  conflicting  affidavits. 
Cruel   and   unusual   punishments. 

Cited  in  note  (35  L.  R.  A.  573)  on  cruel  and  unusual  punishments. 

27  L.  R.  A.  854,  GLOBE  PUB.  CO.  v.  STATE  BANK,  41  Neb.  175,  59  N.  W.  683. 
Action  to  set  aside  judgment  as  to  certain  defendants  in  Perry  v.  Johnston, 
95  Fed.  323. 
Effect   of  repeal   of  statute   on   suit  pending   thereunder. 

Distinguished  in  Omaha  Coal,  Coke  &  Lime  Co.  v.  Suess,  54  Neb.  382,  74  N. 
W.  620,  holding  repeal  of  statute  before  judgment  rendered  thereunder,  no  defense 
to   creditor's   bill   to   enforce   such   judgment. 
Penal  statutes. 

Cited  in  Ashley  v.  Frame,  4  Kan.  App.  272,  45  Pac.  927,  holding  action  to 
enforce  statutory  liability  of  bank  officers,  penal;  Seaton  v.  Grimm,  110  Iowa, 
151,  81  N.  W.  225,  holding  statutes  relating  to  individual  liability  of  stockhold- 
ers for  failure  to  comply  with  statutory  requirements,  penal;  Winchester  v.  How- 
ard, 136  Cal.  450,  89  Am.  St.  Rep.  153,  64  Pac.  692  (dissenting  opinion  by  Mc- 
Farland,  J.),  who  holds  statute  imposing  liability  on  corporate  officials  for 
amounts  embezzled  by  officers  of  corporation,  penal;  Emanuel  v.  Barnard,  71 
Neb.  763,  99  N.  W.  666,  holding  a  statute  fixing  an  additional  liability  on 
stockholders  for  failure  of  corporation  to  give  proper  notice  of  exhaustion  of 
assets  though  penal  in  a  certain  sense  is  contractual  in  nature. 
De  facto  corporations. 

Cited  in  Hogue  v.  Capital  Nat.  Bank,  47  Neb.  933,  66  N.  W.  1036,  denying  in- 
dividual liability  of  stockholders  of  de  facto  corporation  for  technical  defects 
in  organization;  Kleckner  v.  Turk,  45  Neb.^  189,  63  N.  W.  469,  holding  persons 
contracting  with  de  facto  corporation  estopped  from  denying  its  cwporate 
existence. 
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Judicial  ascertainment  of  Indebtedness. 

Followed  in  Ball  v.  Wicks,  45  Neb.  368,  63  N.  W.  806,  holding  action  to  enforce 
statutory  liability  against  stockholders  not  maintainable  until  after  judgment 
against  corporation. 

Cited  in  German  Nat.  Bank  v.  Farmers  &  M.  Bank,  54  Neb.  595,  74  N.  W. 
1086;  Hastings  v.  Barnd,  55  Neb.  97,  75  N.  W.  49;  State  v.  German  Sav. 
Bank,  50  Neb.  742,  70  N.  W.  221;  Farmers  Loan  &  T.  Co.  v.  Funk,  49  Neb.  357, 
68  N.  W.  520, —  holding  indebtedness  of  banking  corporation  must  be  judicially 
ascertained  before  enforcement  of  individual  liability  of  stockholders;  Van  Pelt 
v.  Gardner,  54  Neb.  706,  74  N.  W.  1083,  holding  individual  liability  of  stock- 
holders accrues  on  return  unsatisfied  of  execution  against  corporation;  Wehn 
v.  Fall,  55  Neb.  552,  70  Am.  St.  Rep.  397,  76  N.  W.  13,  holding  remedy  against 
dissolved  corporation  must  be  exhausted  before  proceeding  against  stockholder: 
First  Nat.  Bank  v.  Lehnhoff,  77  Neb.  305,  109  N.  W.  164,  holding  that  creditor 
cannot  in  its  own  behalf  maintain  an  action  against  stockholders  directly  with- 
out first  having  exhausted  its  remedy  against  corporation;  Holcomb  v.  Tierney, 
79  Neb.  663,  113  N.  W.  204,  holding  that  an  action  in  rem  upon  constructive 
notice  respecting  and  against  corporate  property  is  not  such  a  judicial  ascer- 
tainment of  indebtedness  of  corporation  as  to  support  an  action  on  constitu- 
tional liability  of  stockholders;  Talmage  v.  Menton- Woodward  Co.  83  Neb.  32. 
118  N.  W.  1099,  holding  that  an  allowance  of  claims  of  creditors  based  on  an 
invalid  assignment  is  not  such  a  judgment  against  corporation  as  to  support 
action  against  stockholders  on  their  individual  liability. 

Distinguished  in  Wyman  v.  Williams,  53  Neb.  673,  74  N.  W.  48,  upholding 
right  of  receiver  to  maintain  action  for  unpaid  assessment  on  stock  as  asset  of 
corporation;  New  Hampshire  Sav.  Bank  v.  Richey,  58  C.  C.  A.  300,  121  Fed. 
962,  holding  that  creditor  of  corporation  can  only  maintain  suit  against  stock- 
holders, under  Nebraska  statute,  after  he  has  reduced  claim  to  judgment. 
Accrual  of  liability  of  stockholders. 

Cited  in  footnote  to  Bennett  v.  Thome,  68  L.R.A.  114,  which  holds  that 
liability  imposed  on  stockholders  of  insolvent  bank  accrues  at  time  of  in- 
solvency. 

Cited  in  note  (10  L.R.A.  (N.S.)  805)  on  time  of  accrual  of  right  of  action  as 
to  stockholder's  liability. 

27  L.  R.  A.  862,  MORGAN  v.  HUDNELL,  52  Ohio  St.  552,  49  Am.  St.  Rep.  741, 

40   N.   E.   716. 
Damages   by   domestic   animals. 

Cited  in  footnotes  to  Briscoe  v.  Alfrey,  30  L.  R.  A.  607,  which  denies  lia- 
bility of  owner  of  jack  which  escaped  without  his  negligence,  for  filly  killed  by 
it:  May  v.  Poindexter,  47  L.  R.  A.  588,  which  holds  owner  liable  for  trespass  of 
animals  turned  loose  by  him  on  unfenced  lands. 

Cited  in  notes    (97   Am.  St.  Rep.  288)    on  liability  of  owner  for   injuries  by 
animals;    (97  Am.  St.  Rep.  288)   on  actions  to  prevent  or  compensate  injury  due 
to  bees. 
Animals    straying:    upon    nninclosed    land. 

Cited  in  Ferguson  v.  Miami  Powder  Co.  9  Ohio  C.  C.  448,  denying  liability 
of   owner   of   uninclosed   land   for   death   of   cattle   straying   thereon   and   eating 
poison  lawfully  used  in  his  business. 
Grant  of  rigrht  of  pasturage. 

Cited  in  Gilland  v.  Union  P.  R.  Co.  6  Wyo.  198,  43  Pac.  508,  holding  no  in- 
terest in  land  conveyed  by  mere  granting  by  lessee  to  another,  right  of  joint 
pasturage. 


L.  R.  A.  CASES  AS  AUTHORITIES. 


CASES  IN    28  L.    R.  A. 


28  L.  R.  A.  33.  STATE  v.  HARTLEY,  22  Nev.  342,  40  Pac.  372. 

N  iimlMT    of   grraiid    juror*. 

Cited  in  footnotes  to  State  v.  Vincent,  52  L.  R.  A.  83,  which  holds  indictment 
found  by  less  than  twenty-three  grand  jurors  demurrable;   State  v.  Caldwell,  41 
L.  R.  A.  718,  which  holds  changes  in  number  of  grand  jurors  and  in  number  nec- 
essary to  agree  on  verdict  by  petit  jury  not  ex  post  facto  law. 
Failure   to   exhaust   peremptory  challenges. 

Cited  in  People  v.  Currant,  116  Cal.  197,  48  Pac.  75,  holding  overruling  of 
challenge  for  cause  unavailable  if  peremptory  challenges  not  all  exhausted  when 
jury  completed;  Burch  v.  Southern  P.  Co.  32  Nev.  105,  104  Pac.  225,  Ann.  Cas. 
1912  B,  1166,  holding  that  error  in  denying  challenge  for  cause,  is  waived  where 
juror  is  peremptorily  challenged,  unless  party  was  thereby  forced  to  exhaust 
peremptory  challenges. 

Cited  in  footnote  to  Stevens  v.  Union  R.  Co.  66  L.R.A.  465,  which  holds  that 
statute  allowing  peremptory  challenge  of  one  in  four  of  "any  qualified  jurors 
called"  refers  to  those  not  subject  to  challenge  for  cause  including  those  substi- 
tuted for  persons  peremptorily  challenged. 
View  of  premises. 

Cited  in  State  v.  Mortensen,  26  Utah,  346,  73  Pac.  562,  holding  that  ordering 
view  of  premises  is  not  taking  testimony,  but  is  to  enable  jurors  to  more  accu- 
rately understand  evidence;  People  v.  Mathews,  139  Cal.  529,  73  Pac.  416,  hold- 
ing that  defendant,  upon  whose  motion  view  of  premises  is  ordered,  who  volun- 
tarily absents  himself,  cannot  complain  after  verdict  of  his  absence,  as  ground 
for  new  trial;  Elias  v.  Territory,  9  Ariz.  15,  76  Pac.  605,  11  Ann.  Cas.  1153, 
holding  the  allowance  of  jury  to  view  the  scene  of  the  crime  on  a  motion  of  the 
defendant's  counsel  and  in  the  presence  of  the  defendant  and  without  the  tak- 
ing of  any  evidence  was  not  error;  State  v.  Moore,  119  La.  567,  44  So.  299, 
holding  the  allowance  of  a  jury  to  visit  the  scene  of  a  homicide  in  the  com- 
pany of  deputy  sheriffs  and  in  the  presence  of  the  defendant  was  not  error. 

Cited    in   note    (122    Am.    St.   Rep.    727)    on   absence   of  judge   when   view   is 
taken. 
Instructions  as  to   credibility  of  accused. 

Cited  in  State  v.  Johnny,  29  Nev.  224,  87  Pac.  3,  holding  in  a  homicide  case 
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an  instruction  aa  to  the  weight  to  be  given  to  the  testimony  of  the  defendant 
which  in  effect  was  if  convincing  and  carrying  weight  as  to  its  truth  they  had 
a  right  to  act  upon  it  and  if  not  a  right  to  reject,  was  not  erroneous. 

Cited  in  note  (19  L.R.A.(N.S.)  816)  on  instructions  as  to  interest  of  accused 
in  result  as  affecting  his  credibility. 

28  L.  R.  A.  42,  HEYWARD  v.  FARMERS'  MIN.  CO.  42-  S.  C.   138,  46  Am.  St. 

Rep.  702,  19  S.  E.  963,  20  S.  E.  64. 
Necessary   parties   to   action. 

Cited  in  Columbia  Water  Power  Co.  v.  Columbia  Electric  Street  R.  Light  &  P. 
Co.  43  S.  C.  165,  20  S.  E.  1002,  holding  state  not  indispensable  party  to  action 
in  tort  for  unlawful  use  of  plaintiff's  land,  which  defendant  claims  right  to  use 
under   contract  with   state. 
Mode  of  trying:  Issnes. 

Cited  in  Alston  v.  Limehouse,  61  S.  C.  5,  39  S.  E.  192,  holding  that  issue  of 
title  in  action  to  enjoin  trespass  on  land,  plaintiff's  title  to  which  defendant  de- 
nies, should  be  tried  by  jury  without  framing  issues. 
What  Is  sealed  instrument. 

Cited  in  Cook  v.  Cooper,  59  S.  C.  563,  38  S.  E.  218,  holding  deed  with  word 
''seal"  written  below  signature,  without  scroll  or  other  symbol,  sealed  instrument. 
Shortening-  limitation  period. 

Cited  in  footnote  to  Osborne  v.  Lindstrom,  46  L.  R.  A.  715,  which  holds 
invalid,  statute  shortening  period  of  limitation  without  leaving  reasonable  time 
to  sue. 

Cited  in  note    (111   Am.  St.  Rep.  462)    on  retrospective  operation  of  statutes 
of  limitation. 
What  waters  are  navigable. 

Cited  in  New  England  Trout  &  Salmon  Club  v.  Mather,  68  Vt.  347,  33  L.  R. 
A.  572,  35  Atl.  323,  holding  "boatable  waters"  confined  to  those  which  are  of 
common  passage  as  highways  for  business  or  pleasure:  McKinney  v.  Northcutt. 
114  Mo.  App.  158,  89  S.  W.  351,  holding  a  creek  which  for  a  large  part  of  the 
year  and  in  its  natural  state  was  capable  of  floating  railroad  ties  was  a  naviga- 
ble stream;  State  ex  rel.  Lyon  v.  Columbia  Water  Power  Co.  82  S.  C.  186.  22 
L.R.A.(N.S-)  438,  129  Am.  St.  Rep.  876,  63  S.  E.  884,  17  Ann.  Cas.  343,  holding 
a  canal  constructed  to  improve  navigation  of  certain  rivers  and  used  in  connec- 
tion with  them  for  that  purpose  for  years,  is  navigable  as  a  part  of  such  rivers. 

Cited  in  notes  (42  L.R.A.  320,  321)  on  what  waters  are  navigable;  (126  Am. 
St.  Rep.  726,  732)  on  same  point. 

Disapproved  in  Chisolm  v.   Caines,  67   Fed.   294,  holding  test   of  navigability 
means,  or  capability  of  becoming  means  open  to  public  of  passing  between  two 
places  where  they  have  right  to  be. 
State's  power  to  grant  land. 

Cited  in  Nathans  v.  Steinmeyer,  57  S.  C.  390,  35  S.  E.  733,  stating  that  parties 
admitted  that  state  could  grant  marsh  lands. 
Estoppel  of  state. 

Cited  in  Carolina  Nat.  Bank  v.  State,  60  S.  C.  476,  85  Am.  St.  Rep.  865,  38 
S.  E.  629,  holding  state  not  estopped  to  deny  power  of  superintendent  of  peni- 
tentiary to  indorse  note,  proceeds  of  which  were  placed  to  credit  of  state. 
Question   of   title   raised   In  action   for   trespass. 

Cited  in  Sims  v.  Davis,  70  S.  C.  373,  49  S.  E.  872,  on  the  denial  of  an  allega- 
tion of  ownership  in  an  action  for  trespass  as  raising  the  question  of  title; 
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Vassey  v.  Spake,  83  S.  C.  568,  65  S.  E.  825,  on  the  question  of  title  as  properly 
being  raised  in  an  action  of  trespass  quare  clausem  fregit. 
Sufficiency  of  title  to  maintain  trespass. 

Distinguished  in  Beaufort  Land  &  Invest.  Co.  v.  New  River  Lumber  Co.  86 
S.  C.  364,  30  L.R.A.(N.S.)  250,  68  S.  E.  637,  holding  that  one  alleging  title 
and  possession  may  recover  damages  for  trespass  on  proof  of  possession  and 
invasion,  without  proving  perfect  title. 

28  L.  R.  A.  53,  DIEBOLD  SAFE  &  LOCK  CO.  v.  HUSTON,  55  Kan.  104,  39  Pac. 

1035. 
Oral   evidence  of  prior  or  contemporaneous  agreement. 

Approved  in  Gett  v.  Binkert,  55  Kan.  620,  40  Pac.  925,  holding  evidence  of 
parol  contemporaneous  agreement  that  note  payable  one  day  after  date  should 
be  due  only  after  sale  of  certain  lots  inadmissible;  Thisler  v.  Mackey,  65  Kan. 
466,  70  Pac.  334,  holding  oral  evidence  of  contemporaneous  agreement  to  sur- 
render note  without  payment,  on  rescission  of  contract,  inadmissible;  Com 
mercial  Union  Assur.  Co.  v.  Norwood,  57  Kan.  615,  47  Pac.  529,  holding  parol 
evidence  of  prior  oral  agreement  for  greater  amount  of  concurrent  insurance  fchan 
that  stated  in  policy  inadmissible;  Ehrsam  v.  Brown,  64  Kan.  470,  67  Pac.  867, 
holding  parol  evidence  inadmissible  to  show  warranty  of  personal  property  sold 
by  written  contract. 

Cited  in  Lower  v.  Hickman,  80  Ark.  509,  97  S.  W.  681,  holding  parol  evidence 
inadmissible  to  prove  an  oral  warranty  on  a  sale  where  the  terms  of  the  sale 
evidenced  by  a  complete  written  instrument. 

Cited  in  note  (11  Eng.  Rul.  Cas.  228)   on  parol  evidence  to  contradict  written 
instrument. 
Warranty  by  implication. 

Cited  in  Caldwell  Bros.  &  Co.  v.  Coast  Coal  Co.  58  Wash.  467,  108  Pac.  1075, 
holding  that  contract  to  manufacture  one  400  ton  coal  washer,  "capacity  400 
ton  per  day,"  according  to  plans  and  specifications,  is  not  a  guarantee  that  it 
will  wash  400  tons  per  day;  Ehrsam  v.  Brown,  76  Kan.  212,  15  L.R.A. (N.S.) 
880,  91  Pac.  179;  Fuchs  &  L.  Mfg.  Co.  v.  Kittridge,  242  111.  97,  89  N.  E.  723,— 
on  there  being  no  implied  warranty  that  an  article  will  answer  the  purpose  of 
the  buyer  where  a  known  article  is  ordered. 

Cited  in  note  (35  L.R.A. (N.S.)  287)  on  effect  of  sale  with  particular  de- 
scription of  kind  of  quality. 

28  L.  R.  A.  57,  EMERY  v.  BURBANK,  163  Mass.  326,  47  Am.  St.  Rep.  456,  39 

N.  E.  1026. 
Conflict  of  laws. 

Approved  in  Heaton  v.  Eldridge,  56  Ohio  St.  99,  36  L.  R.  A.  820,  60  Am.  St. 
Rep.  737,  46  N.  E.  638,  holding  law  of  forum,  that  no  action  shall  be  brought  on 
unwritten  contract  not  to  be  performed  within  year,  applicable;  Western  Massa- 
chusetts Mut.  F.  Ins.  Co.  v.  Hilton,  42  App.  Div.  60,  58  N.  Y.  Supp.  996,  holding 
validity  of  fire  insurance  contract  determined  by  law  of  place  of  performance; 
Seely  v.  Manhattan  L.  Ins.  Co.  72  N.  H.  56,  55  Atl.  425,  holding  affidavit  not 
admissible  to  show  due  mailing  of  notice,  when  not  admissible  according  to 
laws  of  evidence  of  state  where  action  brought. 

Cited  in  Rauen  v.  Prudential  Ins.  Co.  129  Iowa,  730,  106  N.  W.  198,  refus- 
ing to  allow  a  defense  based  on  anything  contained  in  an  application  for  in- 
surance where  the  application  was  not  attached  to  the  policy  as  required  by 
the  statutes  of  the  state  where  the  policy  issued;  Corbin  v.  Houlehan,  100  Me. 
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256,  70  L.R.A.  572,  61  Atl.  131,  on  contracts  valid  where  made  as  being  general- 
ly enforceable  everywhere. 

Cited  in  note  (64  L.  R.  A.  120)  on  conflict  of  laws  as  to  statute  of  frauds. 

Distinguished  in  Johnson  v.  Mutual  L.  Ins.  Co.  180  Mass.  408,  63  L.  R.  A. 
843,  62  N.  E.  733.  holding  requirement  of  Massachusetts  statute  that  application 
must  be  attached  to  policy,  to  form  part  thereof,  inapplicable  to  policy  of  New 
York  corporation  to  one  living  in  New  Hampshire,  but  domiciled  in  .Massachu- 
setts; Finney  v.  Guy,  106  Wis.  277,  49  L.  R.  A.  495,  82  N.  W.  595,  refusing  to 
follow  construction  of  statute  of  other  state  creating  stockholders'  liability,  by 
courts  of  that  state,  if  unjust  to  own  citizens. 

28  L.  R.  A.  59,  STATE  v.  HALL,  114  N.  C.  909,  41  Am.  St.  Rep.  822,  19  S.  E. 

602. 
Crimes  or  torts  committed  In  two  Jurisdictions. 

Cited  in  State  v.  Buchanan,  130  N.  C.  662,  41  S.  E.  107,  denying  jurisdiction 
over  theft  of  property  stolen  in  other  state  and  brought  into  state;  State  v.  Cald- 
well,  115  N.  C.  800,  20  S.  E.  523,  upholding  act  giving  jurisdiction  in  county  where 
death  takes  place,  of  one  mortally  injured  outside  of  state;  State  v.  Patterson, 
134  N.  C.  617,  47  S.  E.  808,  upholding  trial  in  county  of  actual  delivery  of  li- 
quor, unlawfully  sold;  State  v.  Clayton,  138  N.  C.  737,  50  S.  E.  866,  holding  the 
purchase  of  commodities  on  "margin"  in  another  state  by  a  buyer  in  this  state 
is  a  violation  of  the  statutory  law  of  this  state;  Salton  Sea  Cases,  97  C.  C.  A. 
214,  172  Fed.  814,  holding  a  court  may  enjoin  the  injury  to  land  by  flooding 
caused  by  the  construction  of  works  located  across  the  boundary  in  a  foreign 
state. 

Cited  in  footnotes  to  Coleman  v.  State,  64  L.  R,  A.  807,  which  holds  com- 
mencement in  either  county  of  prosecution  for  death  in  one  county  from  fatal 
blow  struck  in  another,  bar  to  subsequent  prosecution  in  the  other  county; 
Graham  v.  People,  47  L.  R.  A.  731,  which  requires  institution  of  prosecution 
for  obtaining  money  by  confidence  game  in  county  where  offense  consummated ; 
Hargis  v.  Parker,  69  L.R.A.  270,  which  sustains  right  to  try  in  either  county 
crime  begun  in  one  and  consummated  in  another. 

Cited  in  notes   (28  L.R.A.  59)   on  locality  of  crime  committed  by  shooting  or 
striking  across  state  boundary;    (33  L.R.A. (N.S.)    331)    on   absence  of   accused 
from   territorial   jurisdiction   at  time   of   offense  as   affecting   jurisdiction;    (44 
Am.  St.  Rep.  81,  82)  on  place  where  crime  is  committed. 
Extradition. 

Cited  in  Re  Sultan,  115  N.  C.  60,  28  L.R.A.  296,  44  Am.  St.  Rep.  433,  20  S. 
E.  375,  holding  resident  of  one  state  who,  while  in  another,  procures  by  false 
representations  shipment  of  goods  to  his  residence,  whither  he  returns,  extradit- 
able as  fugitive  from  justice;  State  v.  Hall,  115  N.  C.  820,  28  L.  R.  A.  291.  44 
Am.  St.  Rep.  501,  20  S.  E.  729.  holding  that  constructive  presence  of  murderer  in 
state  where  victim  struck  by  bullet  fired  across  state  boundary  does  not  make 
him  extraditable  to  that  state  as  fugitive  from  justice. 
Time  when  crime  committed. 

Cited  in  note  (34  L.  R.  A.  851,  852)  on  time  when  homicide  is  deemed  to  be 
committed. 

28  L.  R.  A.  65,  PEOPLE'S  LOAN  &  HOMESTEAD  ASSO.  v.  KEITH,   153  111. 

609,  39  N.  E.   1072. 
Exemption    of   corporation    from    taxation. 

Followed  without  special  discussion  in  Ex  parte  People's  Loan  &  Homestead 
Asso.  153  111.  656.  39  N.  E.  1077. 
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Approved  in  Re  St.  Louis  Loan  &  Invest.  Co.  194  111.  613,  62  N.  E.  810,  hold- 
ing void,  statute  exempting  from  taxation  loan  association  stock  while  loaned  and 
pledged  as  security  to  association;  Atlanta  Nat.  Bldg.  &  L.  Asso.  v.  Stewart,  109 
Ga.  102,  35  S.  E.  73,  holding  void,  act  providing  that  tax  shall  be  levied  on  shares 
of  members  of  loan  association,  which  shall  be  in  lieu  of  all  other  taxes  against 
it;  State  ex  rel.  Cornell  v.  Poynter,  59  Neb.  431,  81  N.  W.  431,  holding  void, 
act  exempting  property  of  insurance  companies  from  taxation,  or  releasing  or 
commuting  taxes  ot  such  companies;  Raymond  v.  Hartford  F.  Ins.  Co.  196  111. 
343,  63  N.  E.  745,  holding  void,  act  levying  2  per  cent  tax  on  gross  amount  re- 
ceived by  foreign  insurance  companies,  as  exemption  from  local  tax,  except  as 
to  land;  Re  Wilmerton,  206  111.  18,  68  N.  E.  1050,  denying  right  of  board  of 
review  to  assess  stock  for  years  during  which  assessment  had  been  omitted 
under  provision  of  void  statute. 

Cited  in  National  Safe  Deposit  Co.  v.  Stead,  250  111.  608,  95  N.  E.  973,  Ann. 
Cas.  3912  B,  430,  to  the  point  that  statute  requiring  banks,  trustees  or  agents 
to  return  for  taxation  property  in  their  possession  are  valid;  People  ex  rel. 
McCullough  v.  Deutsche  Gemeinde,  249  111.  135,  94  N.  E.  162,  holding  that 
enumeration  in  section  3  of  article  9  of  constitution  of  certain  property  which 
may  be  exempted,  is  limitation  upon  power  of  legislature  to  exempt  other  prop- 
erty; Supreme  Lodge  M.  A.  F.  O.  v.  Effingham  County,  223  111.  57,  79  N.  E.  23, 
7  Ann.  Cas.  38,  holding  an  act  exempting  the  monies  of  fraternal  benefit 
societies  from  taxation  is  not  a  valid  exemption  within  the  constitutional  pro- 
vision providing  for  the  exemption  of  property  held  for  charitable  purposes; 
Consolidated  Coal  Co.  v.  Miller,  236  111.  152,  86  N.  E.  205,  holding  constitutional 
provision  enumerating  property  which  might  be  exempted  from  taxation  limits 
the  power  of  the  legislature  to  exempt  other  property  from  taxation. 

Cited  in  note  (60  L.  R.  A.  340,  352,  365)  on  constitutional  equality  in  United 
States  in  relation  to  corporate  taxation. 

Distinguished  in  Deniston  v.  Terry,  141  Ind.  681,  41  N.  E.  143,  holding  paid- 
up  stock  of  loan  association  taxable  against  holder. 
Double   taxation. 

Cited  in  Adams  v.  Kuykendall,  83  Miss.  585,  35  So.  830,  upholding  assessment 
of  vendor's  lien  notes  representing  purchase  price  of  real  estate  subject  to  taxa- 
tion: Albany  Mut.  Bldg.  Asso.  v.  Laramie,  10  Wyo.  74,  65  Pac.  1011,  holding 
mortgages  of  building  and  loan  association,  taxable  assets;  Territory  v.  Co- 
operative Bldg.  &  L.  Asso.  10  N.  M.  340,  holding  mortgages  taxable  as  personal 
property. 

Cited  in  footnote  to  Kingsley  v.  Merrill,  67  L.R.A.  200,  which  holds  tax- 
ation of  solvent  credits  not  double  taxation,  though  tax  is  also  levied  on 
debtor. 

Limited  in  Illinois  Nat.  Bank  v.  Kinsella,  201  111.  45,  66  N.  E.  338,  upholding 
ata   ^ment  of  tangible  property  of  banking  institution  to  bank,  and  shares  of 
stock  to  shareholders. 
What   constitutes  loan  by  loan   association. 

Cited    in    Borrowers'    &    I.    Bldg.    Asso.    v.    Eklund,    190    111.    262,    52    L.    R. 
A.  639,  60  N.  E.  521,  holding  transaction  by  which  note  and  mortgage  given  to 
loan  association  by  member,  loan,  not  sale  of  stock  to  association. 
Taxation   of   "credits." 

Cited  in  Bates  v.  Parker,  227  111.  125,  81  N.  E.  334,  holding  a  taxation  of 
( vedits"  as  ground  for  equitable  relief  where  no  allowance  made  for  indebted- 
ness. 
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28  L.  R.  A.  70,  LAKINGS  v.  PHENIX  INS.  CO.  94  Iowa,  476,  62  N.  W.  783. 
Location    of    property    a»    affecting:    insurance    thereon. 

Approved  in  L'Anse  v.  Fire  Asso.  119  Mich.  430,  43  L.  R.  A.  840,  footnote 
p.  838,  75  Am.  St.  Rep.  410,  78  N.  W.  465,  holding  that  insurance  on  fire  en- 
gine, etc.,  while  in  enginehouse,  does  not  cover  property  while  being  used  in 
extinguishing  fire. 

Cited  in  Cottrell  v.  Munterville  Mut.  Fire  &  Lightning  Ins.  Asso.  145  Iowa, 
653,  124  N.  W.  612,  holding  that  where  policy  described  livestock  as  located  at 
certain  place,  such  description  amounted  simply  to  identification,  and  did 
not  limit  liability  for  loss  at  another  place. 

Cited  in  footnotes  to  British  America  Assur.  Co.  v.  Miller,  39  L.  R.  A.  545, 
which  holds  that  insurance  on  personal  property  while  contained  in  certain 
building  does  not  cover  property  while  in  other  place,  where  family  temporarily 
staying  in  accordance  with  known  habit;  Ohio  Farmer's  Ins.  Co.  v.  Burget,  55 
L.  R.  A.  825,  which  authorizes  recovery  for  insured  chattels  destroyed  at  place 
to  which  removed  with  insurer's  consent,  notwithstanding  previous  removal 
without  consent. 

Cited  in  note  (22  L.R. A.  ( N.S. )  849)  on  temporary  absence  of  insured  prop- 
erty from  location  stated  in  policy. 

28  L.  R,  A.  72,  MENTZER  v.  WESTERN  U.  TELEG.  CO.  93  Iowa,  752,  57  Am. 

St.  Rep.  294,  62  N.  W.   1. 
Measure    of    damages. 

Approved  in  Hendershot  v.  Western  U.  Teleg.  Co.  106  Iowa,  538,  68  Am.  St. 
Rep.  313,  76  N.  W.  828,  holding  telegram  announcing  "Bravo  is  sick,"  and  di- 
recting sender  to  bring  veterinary  surgeon  at  once,  sufficient  notice  of  damages 
that  might  result  from  delay;  McPeek  v.  Western  U.  Teleg.  Co.  107  Iowa,  362,  43 
L.  R.  A.  218,  78  N.  W.  63,  holding  loss  of  reward  offered  for  capture  may  be  in- 
cluded in  damages  for  delay  in  delivering  telegram  advising  sendee  of  fugi- 
tive's whereabouts;  Free  v.  Western  U.  Teleg.  Co.  122  Fed.  312,  holding  right 
of  plaintiff  to  prevent  removal  from  state  court  to  Federal  court  not  controllable 
by  fact  that  different  rule  of  damages  prevails  in  latter  court. 

Cited  in  Fitch  v.  Western  U.  Teleg.  Co.  150  Mo.  App.  157,  130  S.  W.  44, 
holding  that  such  damages  as  reasonably  and  naturally  arise  from  breach  of 
contract  to  deliver  telegram  may  be  recovered,  or  such  as  may  reasonably  be 
supposed  to  have  been  contemplated  when  contract  was  made;  Stewart  M.  & 
Co.  v.  Postal  Teleg.  Cable  Co.  131  Ga.  35,  18  L.R.A.(N.S.)  692,  127  Am.  St.  Rep. 
205,  61  S.  E.  1045,  holding  that  telegraph  company  is  liable  for  damages  which 
are  proximate  result  of  failure  to  deliver  telegram  directing  purchase  of  goods. 

Cited  in  notes  (117  Am.  St.  Rep.  307)   on  elements  of  damages  recoverable  for 
failure  to  transmit  and  deliver  telegrams;    (6  Eng.  Rul.  Cas.  625)    on  damages 
recoverable  for  breach  of  contract. 
Fright  or  mental  angpnish. 

Approved  in  Watson  v.  Dilts,  116  Iowa,  253,  57  L.  R.  A.  501,  93  Am.  St. 
Rep.  239,  89  N.  W.  1068,  sustaining  right  to  recover  for  nervous  prostration  of 
woman,  due  to  fright  caused  by  one  stealthily  entering  her  home  at  night;  Cowan 
v.  Western  U.  Teleg.  Co.  122  Iowa,  381,  64  L.  R.  A.  548,  footnote  p.  546,  101 
Am.  St.  Rep.  268,  98  N.  W.  281,  holding  that  mental  anguish  and  suffering  will 
sustain  action  for  breach  of  contract  to  promptly  deliver  telegram;  Hurlburt  v. 
Western  U.  Teleg.  Co.  123  Iowa,  297,  98  N.  W.  794,  holding  that  mental  an- 
jrui«h  alone  will  sustain  recovery  for  failure  to  promptly  deliver  telegram  result- 
ing in  preventing  recipient's  attendance  at  funeral;  Mack  v.  South  Bound  R.  Co. 
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52  S.  C.  337,  40  L.  R.  A.  685,  68  Am.  St.  Rep.  913,  29  S.  E.  905,  authorizing 
recovery  for  injuries  occasioned  by  fright  caused  by  negligence  of  railroad,  though 
no  physical  injury  sustained  except  that  caused  by  fright;  Cashion  v.  Western 
U.  Teleg.  Co.  123  N.  C.  273,  31  S.  E.  493,  and  Western  U.  Teleg.  Co.  v.  Van 
Cleave,  107  Ky.  468,  92  Am.  St.  Rep.  366,  54  S.  W.  827,  sustaining  right  to  re- 
cover for  mental  anguish  from  delay  in  delivering  telegram;  Hickey  v.  Welch, 
91  Mo.  App.  11,  authorizing  recovery  for  mental  anguish  resulting  from  forcible 
trespass  on  one's  premises,  though  no  physical  injury  sustained;  Graham  v. 
Western  U.  Teleg.  Co.  109  La.  1075,  34  So.  91  sustaining  recovery  for  mental 
pain  alone,  in  action  for  failure  to  promptly  deliver  telegram;  Western  U.  Teleg. 
Co.  v.  Ferguson,  157  Ind.  79,  54  L.  R.  A.  851,  60  N.  E.  1080  (dissenting  opinion), 
majority  holding  action  not  supported  by  mental  anguish  from  failure  to  prompt- 
ly deliver  telegram;  Jansen  v.  Minneapolis  &  St.  L.  R.  Co.  112  Minn.  500,  32 
L.R.A.  (N.S.)  1209,  128  N.  W.  826,  holding  that  mental  suffering  and  sense 
of  insult  from  wrong  connected  with  bodily  injury  may  be  considered  as  element 
of  injury  for  which  compensation  may  be  allowed;  Smith  v.  Sanborn  State 
Bank,  147  Iowa,  643.  30  L.R.A. (N.S.)  518,  140  Am.  St.  Rep.  336,  126  N.  W. 
779,  holding  that  damages  for  mental  anguish  growing  out  of  breach  of  con- 
tract to  pay  money  are  not  recoverable;  Bacon  v.  Pullman  Co.  16  L.R.A. (N.S. ) 
581,  89  C.  C.  A.  1,  159  Fed.  5,  14  Ann.  Cas.  516,  holding  in  an  action  for  dam- 
ages caused  by  the  theft  of  plaintiff's  handbag  while  a  passenger  on  defendant's 
car  a  recovery  might  be  had  for  the  mental  suffering  caused  the  plaintiff  by 
the  loss  of  medicine  which  was  contained  in  the  bag  and  necessary  to  her 
physical  welfare;  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  504,  67  L.R.A.  902, 
103  Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349,  holding  mental  anguish 
cavised  by  the  failure  of  a  telegraph  company  to  deliver  a  message  was  grounds 
for  damages  although  no  damage  outside  of  the  annoyance  caused  by  the  failure 
of  friends  to  meet  plaintiff  at  station;  Western  U.  Teleg.  Co.  v.  McMorris,  158: 
Ala.  573,  132  Am.  St.  Rep.  46,  48  So.  349,  holding  mental  anguish  caused  by- 
negligence  in  the  delivery  of  a  telegram  ground  for  damages  though  not  ac- 
companied by  physical  injury;  Foreman  v.  Western  U.  Teleg.  Co.  141  Iowa, 
35,  19  L.R.A.(N.S.)  376,  116  N.  W.  724,  on  the  recovery  of  damages  for  suffer- 
ing attending  the  nondelivery  of  a  telegram. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which 
sustains  recovery  for  mental  anguish  from  failure  to  promptly  deliver  telegram 
announcing  serious  illness  of  grandchild;  Cowan  v.  Western  U.  Teleg.  Co.  64 
L.  R.  A.  546,  which  holds  that  mental  anguish  will  sustain  action  for  breach  of 
contract  to  promptly  transmit  telegram;  Morton  v.  Western  U.  Teleg.  Co.  32 
L.  R.  A.  735,  which  denies  sendee's  right  to  recover  for  mental  suffering  alone, 
from  failure  to  deliver  telegram;  Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A. 
607.  which  sustains  statute  rendering  telegraph  companies  liable  for  mental 
anguish  from  delay  in  delivering  messages;  Barnes  v.  Western  U.  Teleg.  Co.  65 
L.R.A.  666,  which  sustains  right  to  damages  for  mental  anguish  from  failure  to 
deliver  telegram,  though  unaccompanied  by  physical  suffering;  Green  v.  Western 
U.  Teleg.  Co.  67  L.R.A.  985,  which  sustains  liability  of  telegraph  company  for 
mental  anguish  of  16  year  old  girl  in  being  compelled  to  drive  two  miles  in 
strange  city  after  midnight  with  a  strange  driver  due  to  its  failure  to  deliver 
telegram;  Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A.  403,  which  denies  right 
to  damages  for  mere  disappointment  and  regret  from  failure  of  telegraph  com- 
pany promptly  to  deliver  a  death  message;  Western  U.  Teleg.  Co.  v.  Reid,  70 
L.R.A.  289,  which  denies  father's  right  to  recover  for  mental  anguish  in  wit- 
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nessing  suffering  of  child  because  of  telegraph  company's  failure  promptly  to 
deliver  telegram  summoning  physician. 

Cited  in  notes  (19  L.R.A.  (N.S.)  410)  on  what  evidence  admissible  to  show 
mental  anguish;  (66  Am.  St.  Rep.  875)  on  damages  for  mental  suffering  from 
delay  in  delivering  telegram. 

Distinguished  in  Brumfield  v.  Western  U.  Teleg.  Co.  97  Iowa,  695,  66  N.  W. 
898,  denying  right  to  any  damages  for  delay  in  delivering  telegram,  where  no 
negligence  shown;  Tisdale  v.  Major,  106  Iowa,  5,  68  Am.  St.  Rep.  263,  75  N.  W. 
663,  denying  right  to  recover  for  mental  suffering  from  suing  out  wrongful  at- 
tachment; Mahoney  v.  Dankwart,  108  Iowa,  326,  79  N.  W.  134,  denying  right  to 
recover  for  fright  caused  by  apprehension  for  one's  mother,  who  had  been  in 
house  somewhat  shattered  by  blast  near  by,  and  suddenly  collapsed  after  blast. 

Disapproved  in  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543,  39  L.  R.  A.  ititi. 
footnote  p.  463,  43  S.  W.  965,  denying  right  to  damages  for  mental  anguish  with- 
out physical  injury,  for  delay  in  delivering  telegram;  Western  U.  Teleg.  Co.  v. 
Chouteau,  28  Okla.  666,  —  L.R.A.(N.S.)  — ,  115  Pac.  879,  Ann.  Cas.  1912  I). 
824.  holding  that  damages  are  not  recoverable  for  mental  distress  alone,  caused 
by  negligent  delay  in  delivering  telegram;  Rowan  v.  Western  U.  Teleg.  Co.  149 
Fed.  551,  holding  damages  not  recoverable  for  mental  suffering  not  accompanied 
by  physical  injury. 
Liability  for  negligence  in  the  delivery  of  telegraph  mesBagres. 

Cited  in  McLeod  v.  Pacific  Teleph.  Co.  52  Or.  25,  15  L.R.A.(N.S.)  811.  94  Pac. 
568,  16  Ann.  Cas.  1239,  holding  the  addressee  of  a  telegram  may  recover  dam- 
ages caused  by  the  failure  to  deliver  a  telegram  where  the  telegraph  company 
were  aware  of  fact  that  plaintiff  would  be  benefited  by  its  receipt;  Stewart,  M. 
&  Co.  v.  Postal  Teleg.-Cable  Co.  131  Ga.  35,  IS  L.R.A.  (N.S.)  694,  127  Am.  St. 
Rep.  205,  61  S.  E.  1045,  on  a  telegraph  company  as  being  liable  to  person  to 
whom  message  is  sent  for  a  delay  in  delivery  where  damages  result. 

Distinguished  in  Bowyer  v.  Western  U.  Teleg.  Co.  130  Iowa,  325,  5  L.R.A. 
(N.S.)  985,  106  N.  W.  748,  holding  no  liability  on  the  part  of  a  telegraph  com- 
pany to  the  person  to  whom  a  telegram  was  erroneously  delivered,  he  being  of 
the  same  name  as  the  addressee  and  inquiry  being  made  of  him  if  he  was  the 
person  for  whom  it  was  intended. 
\\  !u>  may  fine. 

Cited  in  Younker  v.  Western  U.  Teleg.  Co.  146  Iowa,  506,  125  N.  W.  577,  hold- 
ing that,  under  statute,  addressee  of  telegram  can  only  recover  such  damages 
as  he  himself  sustains,  and  not  damage  sustained  by  sender;  Wells  v.  Western 
Union  Teleg.  Co.  144  Iowa,  617,  24  L.R.A. (N.S.)  1045,  138  Am.  St.  Rep.  317, 
123  X.  W.  371,  holding  that  telegraph  company  is  liable  to  parties  interested 
for  transmitting  fictitious  message;  Wells  v.  Western  U.  Teleg.  Co.  144  Iowa, 
617,  24  L.R.A. (N.S.)  1051,  123  N.  W.  371,  holding  that  the  sendee  of  a  message 
may  maintain  an  action  against  the  telegraph  company  and  recover  from  it 
all  damages  sustained  because  of  the  erroneous  transmission  of  a  message,  or 
delay  therein. 

Cited  in  footnote  to  Frazier  v.  Western  U.  Teleg.  Co.  67  L.R.A.  319,  which 
holds  that  telegraph  company  must  be  chargeable  with  notice  that  message  is 
for  sendee's  benefit  to  entitle  him  to  sue  for  delay. 

Cited  in  notes  (30  L.R.A. (N.S.)  1142)  on  right  of  addressee  of  telegram  to 
sue  for  delay  in  delivery;  (71  Am.  St.  Rep.  196)  on  right  of  third  person  to  sue 
on  contract  made  for  his  benefit;  (24  Eng.  Rul.  Cas.  783,  784)  on  addressee's  right 
of  action  for  mistake  in  telegram. 
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Progress  of  the  common   law. 

Cited  in  Doyle  v.  Andis,  127  Iowa,  58,  69  L.R.A.  962,  102  N.  W.  177,  4  Ann. 
Cas.  18   (dissenting  opinion),  on  the  common  law  as  being  in  a  constant  state  of 
evolution  adaptable  to  changed  conditions. 
Form   of  action. 

Cited  in  Boynton  v.  Salinger,  147  Iowa,  543,  126  N.  W.  369,  to  the  point  that 
all  forms  of  action  have  been  abolished,  and  is  only  required  to  make  plain  state- 
ment of  facts;  Zabron  v.  Cunard  S.  S.  Co.  151  Iowa,  349,  34  L.R.A. (N.S.)  753, 
131  N.  W.  18,  holding  that  violation  of  contract  may  create  cause  of  action  for 
tort. 

28  L.  R.  A.  78,  FOLLIS  v.  UNITED  STATES  MUT.  ACCI.  ASSO.  94  Iowa,  435, 

58  Am.  St.  Rep.  408,  62  N.  W.  807. 
Action  at  law  for  insurance  payable  out  of  assessments. 

Approved  in  Byrnes  v.  American  Mut.  F.  Ins.  Co.  114  Iowa,  741,  87  N.  W. 
699,  holding  absolute  money  judgment  properly  entered  against  mutual  fire  in- 
surance company  where  policy  contains  absolute  promise  to  pay  specified  amount, 
though  by-laws  provide  for  payment  from  assessments  only;  Delle  v.  State  Mut. 
Hail  Ins.  Co.  119  Iowa,  174,  93  N.  W.  96,  holding  judgment  for  full  amount  prop- 
erly entered  in  action  upon  policy  providing  for  full  indemnity,  unless  losses 
exceeded  amount  collected  on  assessments,  in  absence  of  showing  that  losses  ex- 
ceeded such  amount. 

Cited  in  Sherman  v.  Harbin,  124  Iowa,  656,  100  N.  W.  622,  holding  a  pro- 
vision in  a  policy  of  life  insurance  for  a  specific  amount,  which  provided  that  in 
case  the  mortality  fund  was  insufficient  to  pay  the  claim,  a  special  assessment 
might  be  made  or  call  made  on  the  reserve  fund,  was  not  a  limitation  on  lia- 
bility. 

Cited  in  footnote  to  Thuenen  v.  Iowa  Mut.  Ben.  Asso.  37  L.  R.  A.  587,  which 
sustains   provision   in  benefit   certificate  for   specified   amount,   that  payment   of 
full  assessment  on  members  shall  be  payment  in  full. 
Presumption    against    suicide. 

Cited  in  Stephenson  v.  Bankers  Life  Asso.  108  Iowa,  640,  79  N.  W.  459,  sus- 
taining presumption  that  killing  of  insured  was  accidental,  not  suicidal;  Con- 
nell  v.  Iowa  State  Traveling  Men's  Asso.  139  Iowa,  449,  116  N.  W.  820,  holding 
to  avoid  liability  under  a  provision  in  a  policy  restricting  liability  for  an  in- 
jury resulting  from  the  discharge  of  fire  arms  where  no  eye  witness  to  the  acci- 
dent, such  fact  must  be  placed  and  proved. 
Voluntary  exposure  to  unnecessary  danger. 

Approved  in  Travelers  Ins.  Co.  v.  Randolph,  24  C.  C.  A.  314,  47  U.  S.  App. 
260,  78  Fed.  763,  holding  dangers  of  real  character,  to  which  insured  purposely 
and  consciously  exposes  himself,  meant  by  voluntary  exposure  to  unnecessary 
danger;  Smith  v.  .Etna  L.  Ins.  Co.  115  Iowa,  220,  56  L.  R.  A.  273,  91  Am.  St.  Rep. 
153,  88  N.  W.  368,  holding  voluntary  exposure  to  unnecessary  danger  not  shown, 
as  matter  of  law,  by  fact  that  insured  was  standing  on  step  of  car  when  he 
fell;  Cormvell  v.  Fraternal  Acci.  Asso.  6  N.  D.  204,  40  L.  R.  A.  440,  69  N.  W. 
191,  holding  attempt  to  scale  bank  with  loaded  gun  not  voluntary  exposure  to 
unnecessary  danger;  Willard  v.  Masonic  Equitable  Acci.  Asso.  169  Mass.  290,  61 
Am.  St.  Rep.  285,  47  N.  E.  1006,  holding  voluntary  exposure  to  danger  shown 
by  attempting  to  cross  track  between  freight  cars,  when  train  known  to  be 
ready  to  move;  Payne  v.  Fraternal  Acci.  Asso.  119  loAva.  344,  93  N.  W.  361, 
holding  it  question  for  jury  when  reasonable  minds  might  reach  different  con- 
(  jus  as  to  whether  death  resulted  from  voluntary  exposure  to  danger. 
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Cited  in  Garselon  v.  Commercial  Travelers'  Eastern  Acci.  Asso.  195  Mass. 
535,  10  L.R.A.  (N.S.)  962,  81  N.  E.  201,  holding  plaintiff  could  not  recover  under 
accident  policy  where  injured  while  attempting  to  board  a  moving  train ;  Hunt 
v.  United  States  Acci.  Asso.  146  Mich.  524,  7  L.R.A.(N.S.)  940,  117  Am.  St. 
Rep.  655,  109  N.  W.  1042,  10  Ann.  Cas.  449,  holding  the  fact  that  plaintiff 
received  his  injuries  when  he  overran  his  base  in  a  game  of  indoor  ball  and  re- 
lied on  the  wall  to  stop  him,  did  not  prevent  his  recovering  under  an  accident 
policy;  Diddle  v.  Continental  Casualty  Co.  65  W.  Va.  175,  22  L.R.A. (N.S.)  787, 
63  S.  E.  962,  on  what  will  constitute  voluntary  exposure  to  unnecessary  danger 
within  the  meaning  of  a  policy  of  accident  insurance;  Bakalard  v.  Continental 
Casualty  Co.  141  Wis.  45,  25  L.R.A. (N.S.)  1243,  122  N.  W.  721,  18  Ann.  Cas. 
1123,  on  the  burden  of  proof  as  being  upon  the  insurer  to  prove  that  the  death 
of  an  insured  was  the  result  of  an  unnecessary  exposure  to  danger;  Price  v. 
National  Acci.  Soc.  37  Pa.  Super.  Ct.  306,  holding  the  burden  of  showing  that 
the  death  of  an  insured  was  the  result  of  an  unlawful  act  or  unnecessary  ex- 
posure to  danger  is  on  the  insurer  where  the  evidence  shows  death  by  violent 
means  while  deceased  a  passenger  on  a  train. 

Cited   in  notes    (40   L.R.A.  432,   435)    on  voluntary   exposure   to   unnecessary 
danger  within  meaning  of  insurance  policy;    (139  Am.  St.  Rep.  709)    on  same 
point. 
"Accidental"  death   -\vitliiti   meaning;  of  policy. 

Cited  in  Schmid  v.  Indiana  Travelers'  Acci  Asso.  42  Ind.  App.  497,  85  N.  E. 
1032,  holding  death  from  paralysis  of  the  heart  brought  about  by  overexertion 
in  a  rarified  atmosphere  is  not  within  the  terms  of  a  policy  covering  death  from 
"accidental  means.  " 

Restrictions  on  liability  for  accidental  injuries. 

Cited  in  Correll  v.  National  Acci.  Soe.  139  Iowa,  43,  130  Am.  St.  Rep.  294, 
116  N.  W.  1046,  holding  under  an  accident  policy  restricting  liability  for  in- 
juries received  while  walking  or  being  on  the  roadbed  of  a  railroad  the  mere 
fact  that  the  dead  body  of  insured  was  found  on  tracks  and  that  he  had  been 
struck  by  a  train  constituted  a  defense. 

Distinguished  in  McClure  v.  Great  Western  Acci.  Asso.  133  Iowa,  233,  8 
L.R.A.(N.S.)  974,  119  Am.  St.  Rep.  598,  110  N.  W.  466,  12  Ann.  Cas.  337,  hold- 
ing plaintiff  could  not  recover  for  injuries  received  when  struck  by  an  engine 
while  walking  in  the  space  between  double  tracks  under  an  accident  policy  re- 
stricting the  liability  in  case  of  accidents  while  on  the  roadbed  of  a  railroad. 
Intoxication  as  question  for  Jury. 

Cited  in  note    (15  L.R.A. (N.S.)    213)    on  violation  of  provision  in  insurance 
policies  forbidding  use  of  intoxicants  as  question  for  jury. 
Duty  of  insured  to  negative  death  from  excepted  cause. 

Cited  in  note  (4  L.R.A.(N.S.)  638)  on  duty  of  insured  to  negative  death  or 
accident  from  excepted  cause. 

28  L.  R.  A.  80,  MISSOURI  P.  R.  CO.  v.  NEVILS.  60  Ark.  375,  46  Am.  St.  Rep. 

208,  30  S.  W.  425. 
Liability  of  carrier  after  arrival  of  goods. 

Cited  in  footnotes  to  Allam  v.  Pennsylvania  R.  Co.  39  L.  R.  A.  535,  which 
denies  carrier's  liability  for  unloading  goods  on  open  platform  during  storm; 
Seasongood  v.  Tennessee  &  O.  River  Transp.  Co.  49  L.  R.  A.  270,  which  holds 
carrier  refusing  to  accept  freight  tendered  liable  for  its  theft;  Hardman  v.  Mon- 
tana Union  R.  Co.  39  L.  R.  A.  300,  which  holds  carrier  liable  for  permitting  car 
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incorrectly  labeled  "powder,"  to  stand  near  warehouse,  preventing  firemen  from 
attempting  to  put  out  fire;  Normile  v.  Northern  P.  R.  Co.  67  L.R.A.  271,  which 
holds  that  carrier  must  place  freight  carried  on  platform  cars  in  freight  house 
if  any  at  destination  to  relieve  itself  from  liability  for  freight  lost  by  theft. 

Cited  in  notes  (8  L.R.A.  (N.S.)  243)  on  reasonable  time  for  removal  of  goods 
after  which  liability  of  carrier  as  such  terminates;  (97  Am.  St.  Rep.  94)  as  to 
when  carrier's  liability  is  reduced  to  that  of  warehouseman. 

Distinguished  in  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Sharp,  64  Ark.  118,  40 
S.   W.  781,  sustaining  stipulation  by  initial  carrier  that  liability  of  all  carriers 
shall  terminate  at  station  of  delivery,  after  which  they  shall  "be  liable  as  ware- 
housemen only. 
!)nty  to  j?ive  notice  of  arrival. 

Cited  in  American  Standard  Jewelry  Co.  v.  Witherington,  81  Ark.  136,  98  S. 
\V.  695,  on  its  being  the  duty  of  carrier  to  give  notice  of  the  arrival  of  goods. 

Cited    in   note    (18   L.R.A.  (N.S.)    429)    on   necessity   of   notice   of   arrival   of 
goods  to  reduce  carrier's  liability  to  that  of  warehouseman. 
Carrier's    liability    for   acts    of   strikers,    etc. 

Cited  in  note  (35  L.  R.  A.  624)  on  effect  of  strikes  on  rights  and  liabilities  of 
carrier. 

28  L.  R.  A.   83,   ST.   LOUIS,  A.  &  T.  R.  CO.  v.  FIRE  ASSO.  60  Ark.  325,  30 

S.  W.  350. 
Subrogation  of  insurer. 

Cited  in  footnotes  to  Mason  v.  Marine  Ins.  Co.  54  L.  R.  A.  700,  which  holds 
insurer  receiving  abandonment  of  vessel  injured  by  collision  entitled  to  recover 
for  loss  of  prospective  earnings  recovered;  New  Hampshire  F.  Ins.  Co.  v.  National 
L.  Ins.  Co.  57  L.  R.  A.  692,  which  denies  right  of  insurer,  subrogated  to  mort- 
gagee's claims  against  mortgagor,  to  insist  on  charging  mortgagee,  retaining 
more  than  its  share  from  other  policy,  with  amount  paid  to  mortgagor;  United 
States  Casualty  Co.  v.  Bagley,  55  L.  R.  A.  616,  which  holds  landlord  liable  to 
insurer  of  tenant  subrogated  to  his  rights,  for  loss  from  defective  condition  of 
automatic  fire  apparatus;  Firemen's  Fund  Ins.  Co.  v.  Oregon  R.  &  N.  Co.  67 
L.R.A.  161,  which  holds  that  suit  should  be  at  law  where  insurer  subrogated 
to  rights  of  property  owner  joins  with  the  latter  in  suit  to  recover  entire  loss 
from  person  negligently  setting  fire. 
Self-executing-  provisions  of  Constitution. 

Followed  in  Sherwood  v.  Wilkins,  65  Ark.  315,  45  S.  W.  988,  holding  con- 
stitutional provision  against  foreign  corporation  doing  business  in  state  without 
performing  specified  conditions  not  self-executing. 

Cited  in  Griffin  v.  Rhoton,  85  Ark.  97,  107  S.  W.  380,  holding  a  constitutional 
provision  limiting  the  salaries  of  state  and  other  officers  to  a  specific  amount 
"net  profits  per  annum  in  par  funds"  is  not  self-executing  where  no  provision 
made  for  ascertainment  of  "net  profits." 

Cited  in  footnotes  to  Anderson  v.  Whatcom  County,  33  L.  R.  A.  137,  which  holds 
constitutional  provision  for  justices  of  peace  receiving  salary  instead  of  fees, 
self-executing;  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R.  A.  393,  which  holds  con- 
stitutional provision  that  employee's  knowledge  of  defect  shall  be  no  defense  to 
action  for  injury,  self -executing;  Criswell  v.  Montana  C.  R.  Co.  33  L.  R.  A.  554, 
which  holds  act  imposing  liability  on  domestic  railroad  companies  for  fellow 
servant's  negligence  abrogated  by  adopting  Constitution  against  special  privileges 
to  foreign  corporations;  State  v.  Kyle,  56  L.  R.  A.  115,  which  holds  self -operating, 
L.R.A.  Au.  Vol.  IV.— 20. 
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constitutional  amendment  for  criminal  prosecution  by  indictment  or  information 
only. 

Foreign  corporations. 

Cited  in  Keating  Implement  A  Mach.  Co.  v.  Favorite  Carriage  Co.  12  Tex.  Civ. 
App.  668,  35  S.  W.  417,  holding  statute  requiring  foreign  corporation  to  file 
articles  of  incorporation  inapplicable  to  corporation  not  undertaking  to  do  busi- 
ness in  state;  Alpena  Portland  Cement  Co.  v.  Jenkins  &  R.  Co.  244  111.  361.  91 
N.  E.  480,  holding  that  foreign  corporation  which  has  not  been  transacting  busi- 
ness in  this  state  in  violation  of  statute,  may  sue  here  without  complying  v.ith 
statute;  Cooper  v.  Ft.  Smith  &  W.  R.  Co.  23  Okla.  145,  99  Pac.  785,  holding  a 
foreign  corporation  was  not  estopped  from  suing  in  the  courts  of  the  state  on 
contracts  made  in  the  state  because  of  a  failure  to  comply  with  statutory  re- 
quirements. 

28  L.  R.  A.  86,  YORKS  v.  TOZER,  59  Minn.  78,  50  Am.  St.  Rep.  395,  60  X.  W. 

846. 
Rights  in  partnership  real  estate. 

Cited  in  footnote  to  Darrow  v.  Calkins,  48  L.  R.  A.  299,  which  holds  intent  to 
change  grantor's  interest  from  land  to  surplus  shown  by  partner's  conveyance 
of  undivided  half  interest  in  lands  to  copartner  for  partnership  uses. 

Citc-d  in  notes  (28  L.  R.  A.  129)  on  position  of  surviving  partners  in  part- 
nership real  estate;  (28  L.  R.  A.  170)  on  rights  and  position  of  creditors,  pur- 
chasers, and  other  third  parties  in  partnership  real  estate;  (27  L.  R.  A.  449)  as 
to  when  real  estate  will  be  considered  partnership  property;  (37  L.R.A. (X.S.) 
893)  on  same  point;  (48  Am.  St.  Rep.  75)  on  partnership  realty. 
Accounting-  between  partners. 

Cited  in  footnote  to  Miller  v.  Freeman,  51  L.  R.  A.  504,  which  sustains 
accounting  between  partners  without  dissolution  of  firm,  where  settlement  at  end 
of  each  season  contemplated  by  partnership  articles. 

28  L.  R.  A.  89,  DYER  v.  .MORSE,  10  Wash.  492.  39  Pac.  138. 
Rights  in  partnership  real   estate. 

Cited  in  Hannegan  v.  Roth,  12  Wash.  699,  44  Pac.  256  (dissenting  opinion), 
to  point  that  survivors  are  entitled  to  possession  and  control  of  partnership 
property  till  administrator  appointed;  Schlichter  Jute  Cordage  Co.  v.  Mulqueen, 
142  Fed.  587,  on  partnership  equities  in  real  estate  as  being  superior  to  the 
legal  title. 

Cited  in  notes    (27  L.  R,  A.  449)    as  to  when  real  estate  will  be  considered 
partnership  property;    (28  L.  R.  A.  129,  132)   on  position  of  surviving  partners 
in  partnership  real  estate. 
Right  of  action  against  surviving  partners. 

Cited  as  changed  by  statute  in  Brigham  Hopkins  Co.  v.  Gross,  20  Wash.  218, 
54  Pac.  1127,  holding  action  at  law  not  maintainable  against  survivors  pending 
settlement  of  partnership  estate. 

28  L.  R.  A.  110,  COM.  v.  BROWN,  91  Va.  762,  21  S.  E.  357. 
Uniformity  in  taxation. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis.  615,  108  N.  W.  557,  on 
where  the  requirements  of  equality  and  uniformity  in  taxation  is  satisfied. 
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Cited  in  footnote  to  Levi  v.  Louisville,  28  L.  R.  A.  480,  which  holds  void  for 
lack  of  uniformity,  ad  valorem  tax  on  realty  and  license  tax  on  personalty. 
Validity  of  license  tax. 

Cited   in   footnote  to   State  v.   Applegarth,   28   L.   R.   A.   812,   which  sustains, 
license  tax  on  privilege  of  packing  oysters. 
Time    and    manner    of    objecting    that    statute    is    unconstitutional. 

Cited  in  Adkins  v.  Richmond,  98  Va.  92,  47  L.  R.  A.  584,  81  Am.  St.  Rep.  702, 
34  S.  E.  967,  holding  that  unconstitutionality  of  act  may  be  raised  by  general 
demurrer,  or  even  raised  first  on  appeal. 
Stating-   object   for  -which   license   tax   imposed. 

Cited  in  Morgan  v.  Com.  98  Va.  816,  35  S.  E.  448,  holding  object  for  which 
license  tax  imposed  sufficiently  stated  by  provision  that  it  should  be  accounted 
for  in  general  oyster  fund,  but  should  not  be  considered  part  thereof  or  used  to 
defray  expenses  of  oyster  commission. 
Title  of  act. 

Cited  in  Prison  Asso.  v.  Ashby,  93  Va.  670,  25  S.  E.  893,  holding  title  sufficient 
if  things  authorized  by  statute  may  fairly  be  regarded  as  in  furtherance  of  object 
expressed  in  title;  Roby  v.  Sheppard,  42  W.  Va.  289,  26  S.  E.  278,  holding  title 
of  amendatory  act  sufficient  if  title  of  amended  act  covers  amendment;  Laramie 
County  v.  Stone,  7  Wyo.  291,  51  Pac.  605,  holding  provision  for  expressing  sub- 
ject-matter in  title  not  applicable  to  acts  in  amendment  of  general  statutes  con- 
solidated into  a  Code;  State  v.  Courtney,  27  Mont.  385,  71  Pac.  308,  holding 
title  of  amendatory  act  sufficient  which  cites  number  of  section  and  chapter  of 
Code  amended;  State  v.  Anaconda  Copper  Min.  Co.  23  Mont.  501,  59  Pac.  854, 
holding  requirement  of  iron-bonneted  safety  cage  for  vertical  shafts  of  mines 
more  than  300  feet  deep,  within  title  "to  have  the  cages  in  all  mines  cased  in;" 
Bosang  v.  Iron  Belt  Bldg.  &  L.  Asso.  96  Va.  123,  30  S.  E.  440,  holding  provision 
validating  previous  transactions  between  loan  association  and  its  members  within 
title  to  provide  new  charter  for  it;  Lacey  v.  Palmer,  93  Va.  164,  31  L.  R.  A. 
824,  57  Am.  St.  Rep.  795,  24  S.  E.  930,  holding  pool  selling  only  form  of  betting 
punishable  under  statute  prohibiting  bets  of  all  kinds,  but  entitled  "An  Act  to 
Prevent  Pool  Selling  and  so  forth;"  Trehy  v.  Marye,  100  Va.  43,  40  S.  E.  126, 
holding  title  of  amendatory  statute  "to  regulate  salary"  of  public  officer  sufficient 
to  embrace  services  to  be  rendered,  including  provision  imposing  duties  formerly 
performed  by  another,  and  taking  away  latter's  salary;  McNeeley  v.  South  Penn 
Oil  Co.  52  W.  Va.  642,  62  L,  R.  A.  576,  44  S.  E.  508,  holding  act  fixing  three 
years'  limitation  for  suits  to  recover  land  leased  for  oil  or  minerals  void  because 
of  failure  to  express  object  of  act  in  title;  Binion  v.  Oklahoma  Gas  £  Electric- 
Co.  28  Okla.  357,  114  Pac.  1096,  holding  that  statute  of  May  26,  1908,  providing 
for  levy  and  collection  of  tax  from  public  service  corporations,  or  from 
etc.  and  declaring  emergency,  is  not  repugnant  to  section  57,  art.  5  of  constitu- 
tion: Whitlock  v.  Hawkins,  105  Va.  247.  53  S.  E.  401,  on  when  the  title  of  an 
act  will  be  construed  to  sufficiently  express  the  subject  matter  of  the  act;  Evers 
v.  Hudson,  36  Mont.  144,  92  Pac.  462.  holding  an  act  would  not  be  set  aside 
as  not  clearly  expressing  the  subject-matter  in  the  title  where  after  the  elimi- 
nation of  meaningless  phrases  the  title  is  sufficient;  Vineyard  v.  Grangeville. 
15  Idaho.  440.  98  Pac.  422,  holding  it  unimportant  whether  the  title  of  an 
amendatory  act  is  sufficient  where  the  title  of  the  original  act  embraces  the  mat- 
ter contained  in  the  amendatory  act:  Kelly  v.  Cwatkin,  108  Va.  10,  60  S.  E. 
749,  holding  an  amended  act  is  not  objectionable  on  the  ground  that  its  title  does 
not  express  the  object  of  the  amendment  where  the  matter  of  the  amendment 
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is  not  the  object  of  the  act,  but  a  mere  incident  of  procedure;  State  v.  Jones, 
9  Idaho,  701,  75  Pac.  819,  on  the  sufficiency  of  the  title  of  an  amendatory  act; 
Bertram  v.  Com.  108  Va.  904,  62  S.  E.  969,  holding  where  the  sections  of  an  act 
relate  to  the  main  subject  expressed  in  the  title  and  are  germane  to  it  the  act 
is  not  open  to  the  objection  that  it  contains  more  than  one  subject  not  expressed 
in  the  title;  Louisville  v.  Wehmhoff,  116  Ky.  837,  76  S.  W.  876,  holding  an  act 
entitled  "An  ordinance  to  prevent  the  operations  of  poolrooms"  in  a  named  city 
and  providing  for  the  punishment  of  operators  and  others  connected  with  its 
operation  is  not  repugnant  as  embracing  more  than  one  subject  which  shall  be 
expressed  in  its  title;  Ellinger  v.  Com.  102  Va.  103,  45  S.  E.  807,  holding  an 
act  entitled  "An  act  to  define  and  establish  .  .  .  the  low  water  mark  lines 
.  .  . "  which  besides  defining  such  lines  granted  powers  to  a  fish  commis- 
sioner not  incident  to  his  office  was  void  as  embracing  subject  matter  not  ex- 
pressed in  the  title. 

Cited  in  note   (64  Am.  St.  Rep.  105)   on  sufficiency  of  title  of  statute. 
Plurality  of  subject   of  statute. 

Cited  in  Ingles  v.  Straus,  91  Va.  217,  21  S.  E.  490,  holding  only  one  object 
embraced  in  statute  for  special  elections  as  to  removal  of  courthouse,  selection 
of  site,  and  sale  of  old  site;  Cook  v.  Marshall  County,  119  Iowa,  401,  93  N.  W. 
372,  holding  that  title,  "An  Act  to  Revise,  Amend,  and  Codify  the  Statutes  in 
Relation  to  Crimes  and  Their  Punishment,"  properly  embraces  provision  taxing 
persons  dealing  in  cigarettes;  Com.  v.  Willcox,  111  Va.  857,  69  S.  E.  1027,  hold- 
ing that  if  subjects  embraced  in  statute,  but  not  expressed  in  title,  have  con 
gruity  or  natural  connection  with  subject  stated  in  title,  requirement  of  consti- 
tution is  satisfied;  Pioneer  Irrig.  Dist.  v.  Bradley,  8  Idaho,  319,  101  Am.  St. 
Rep.  201,  68  Pac.  295,  holding  an  act  providing  for  the  amendment  of  certain 
sections  of  an  act  providing  for  the  organization  and  government  of  irrigation 
districts  and  for  the  amendment  of  an  act  providing  for  an  engineer  and  the 
acceptance  of  lands,  contained  but  one  general  subject. 

Cited  in  noies    (55  L.R.A.  842,  846,  851)    on  power  of  legislature  to  enact  a 
Code  or  compilation  of  laws,  or  amend  many  or  undesignated  sections  thereof 
by  a  single  statute;    (79  Am.  St.  Rep.  483,  485)   as  to  when  title  of  statute  em- 
braces only  one  subject,  and  what  may  be  included  thereunder. 
Mode  of  collecting-  taxes  or  rents. 

Cited  in  Thomas  v.  Rowe,  2  Va.  Dec.  119,  22  S.  E.  157,  sustaining  power  of 
inspector  to  collect  back  rents  for  leased  oyster  grounds,  and.  in  doing  so,  to 
pursue  all  remedies  given  county  treasurer  for  collecting  taxes. 

28  L.  R,  A.  116,  Re  HIGGINS,  15  Mont.  474,  39  Pac.  506. 
Jurisdiction   over   decedents'   estates.  v 

Cited  in  Burns  v.  Smith,  21  Mont.  266,  69  Am.  St.  Rep.  653,  53  Pac.  742,  sus- 
taining jurisdiction  of  district  court,  as  court  of  equity,  to  try  action  to  enforce 
agreement  by  decedent  to  devise  share  in  his  property;  State  ex  rel.  Bartlett  v. 
Second  Judicial  District  Court,  18  Mont.  484,  46  Pac.  259,  denying  jurisdiction 
of  district  coiirt,  as  court  of  probate,  to  order  special  administrator  to  pay  claim 
in  advance  of  general  administration;  State  ex  rel.  Shields  v.  Second  Judicial 
District  Court.  24  Mont.  13,  60  Pac.  489.  holding  verified  petition  by  authorized 
person,  and  notice  to  all  parties  interested,  necessary  to  obtain  order  to  lease 
decedent's  lands:  state  ex  rel.  Kelly  v.  Second  Judicial  Dist.  Court,  25  Mont.  38. 
63  Pac.  717.  denying  power  of  district  court  to  compel  administratrix  to  amend 
final  account  by  inserting  allowance  to  counsel,  whose  employment  was  matter  of 
private  agreement  between  them. 
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Obtaining:  discharge  as  executor. 

Approved  in  Joy  v.  Elton,  9  N.  D.  446,  83  N.  W.  875,  and  Re  Sanborn,   109 
Mich.   196,  67  N.   W.   128,  holding  executor  required  to  show  some  act  done  to 
change  character  of  his  holding  to  that  of  trustee,  and  proper  placing  of  fund,  to 
entitle  him  to  discharge  as  executor. 
Appealable  orders. 

Distinguished  in  Tuohy's  Estate,  23~Mont.  307,  58  Pac.  722,  holding  order  di- 
recting  executor   to  execute   lease  of  certain   realty  not   final   for   purposes  of 
appeal;  Re  Kelly,  31  Mont.  359,  78  Pac.  599,  as  not  applicable  to  appeals  under 
the  present  probate  code. 
Power    of    executors    and    administrators. 

Cited  in  Kohn  v.  McKinnon,  90  Fed.  626,  denying  power  of  administrators  to 
maintain  ejectment  for  land  claimed  to  be  decedent's;  Blakemore  v.  Roberts,  12 
N.  D.  402,  96  N.  W.  1029,  holding  an  action  may  be  properly  maintained  by  an 
executor  for  the  purpose  of  quieting  title  to  land  of  the  decedent;  Re  Ford,  29 
Mont.  280.  74  Pac.  735,  on  the  powers  and  duties  of  a  special  administrator. 
Jurisdiction  of  probate  courts. 

Cited  in  Davidson  v.  Wampler,  29  Mont.  67,  74  Pac.  82,  on  probate  courts  as 
courts  of  limited  and  special  jurisdiction;   Re  Scheuer,  31  Mont.  615,  79   Pac. 
244,  on  the  district  courts  sitting  as  courts  of  probate  being  courts  of  special 
and  limited  jurisdiction. 
Intention    to   dispense   with   administration   of   estate   when    shown. 

Cited  in  Shufeldt  v.  Hughes,  55  Wash.  253,  104  Pac.  253,  holding  no  intention 
shown   by   a   testator  to   dispense   with   administration   of   his   estate  where   he 
appoints   trustees  and   provides  that  if  they  refuse  to  act  the   court  probating 
the  will  and  settling  the  estate  may  appoint  a  trustee. 
Nature  of  title  of  trustee. 

Cited  in  Portsmouth  Sav.  Bank  v.  Omaha,  67  Neb.  57,  93  N.  W.  231,  holding 
the  signatures  of  the  executors  and  trustees  of  an  estate  devised  to  them  joint- 
ly to  be  held  and  managed  by  them  during  the  life  of  the  testator's  wife  are  sig- 
natures of  the  owners  within  the  meaning  of  a  statute. 
Proof   of  proceedings  of  court. 

Cited  in  Mears  v.  Smith,  19  S.  D.  86,  102  N.  W.  295,  holding  parol  evidence 
inadmissible  to  show  the  proceedings  of  a  probate  court  of  another  state. 

28  L.  R.  A.  127,  STATE  v.  EVANS,  15  Mont.  539,  48  Am.  St.  Rep.  701,  39  Pac. 

850. 
"What  are  subjects  of  forgery. 

Approved  in  Territory  v.  Delana,  3  Okla.  584,  41  Pac.  618,  holding  certificate 
by  clerk  of  district  court,  stating  that  a  juror  is  entitled  to  certain  amount  as 
fees,  not  subject  of  forgery,  as  such  certificate  is  unauthorized. 

Cited  in  State  v.  Floyd,  169  Ind.  140,  81  N.  E.  1153,  on  it  being  necessary 
that  the  forged  writing  is  such  that  if  genuine  it  would  be  valid  to  prejudice 
the  rights  of  the  person  therein  named;  Re  Farrell,  36  Mont.  260,  92  Pac.  785, 
holding  that  an  instrument  which  upon  its  face  has  no  legal  validity  cannot  be 
forged. 

Cited  in  footnotes  to  Gordon  v.  Com.  57  L.  R.  A.  744,  which  holds  irregular  check 
subject  of  forgery  as  to  its  effect  as  receipt,  after  it  has  been  paid;  Hickson  v. 
State,  54  L.  R.  A.  327,  which  holds  instrument  requesting  addressee  to  let  bearer 
have  "single  rig."  which  signer  promises  to  return,  subject  of  forgery;  White  v. 
Wagar,  50  L.  R.  A.  60,  which  holds  labels  and  trade-marks  not  subject  of  forgery. 
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Distinguished  in  State  v.  Patch,  21  Mont.  536,  55  Pac.  108,  holding  indictment 
for  forging  indorsement  on  certificate  of  deposit,  which  sets  out  certificate  accord- 
ing to  tenure,  sufficient  without  alleging  extrinsic  facts. 
Anility  of  void  act  or  instrument. 

Cited  in  McGillick  v.  Corby,  37  Mont.  254,  17  L.R.A.(N.S.)  1265,  95  Pac. 
1063,  on  a  curative  act  as  not  rendering  valid  that  which  had  no  validity. 

28  L.  R.  A.  129,  GALBRAITH  v.  TRACY,  153  111.  54,  46  Am.  St.  Rep.  867,  38  X. 

E.  937. 
Transactions  bettveen   parties   in  fiduciary  relationship. 

Approved  in  Douthart  v.  Logan,  190  111.  256,  60  N.  E.  507,  sustaining  right  of 
executor  of  deceased  partner  to  such  portion  of  profits  as  intestate's  capital,  wrong- 
fully used,  bears  to  entire  capital;  Tennant  v.  Dunlop,  97  Va.  242,  33  S.  E.  620, 
holding  that  purchase  by  surviving  partner  from  personal  representative  of  de- 
ceased partner  will  be  closely  scrutinized,  and  allowed  only  when  reasonable,  fair. 
and  just;  Ehrngren  v.  Gronlund,  19  Utah,  421,  57  Pac.  268,  holding  agreement  by 
minor  with  executor  on  latter's  advice,  permitting  him  while  in  failing  circum- 
stances, of  which  former  has  no  knowledge,  to  retain  legacy  at  specified  rate  of  in- 
terest, void;  Hannah  v.  People,  198  111.  89,  64  N.  E.  776,  denying  right  of  public 
warehouseman  to  mix  his  own  grain  with  that  stored,  and  issue  and  buy  wave- 
house  receipts  representing  his  own  grain:  Hodgin  v.  People's  Nat.  Bank.  125  X. 
C.  509,  34  S.  E.  709,  denying  right  of  bank  to  apply  deposits  by  surviving  partner 
to  payment  of  firm  debt,  without  survivor's  consent. 

Cited   in  Franklin  v.  Trickey,  9  Ariz.  285,   80  Pac.  352,   11   Ann.  Cas.   110.). 
holding  an  administrator  of  a  partner  might  maintain  an  action  for  an  account- 
ing  against   the   administrator   of   a   copartner   who   died   subsequently   and   to 
whom  the  assets  of  the  firm  had  passed. 
Rights  in   partnership  real  estate. 

Approved  in  Barnett  v.  Barnett,  86  111.  App.  629,  holding  that  interest  ot  part- 
ner in  firm  real  estate,  specifically  found  by  decree  and  subject  to  no  right  of 
accounting  or  firm  debts,  may  be  reached  by  such  partner  or  his  creditors. 

Cited  in  Bennett  v.  Bennett,  137  Ky.  21,  121  S.  W.  495,  Ann.  Cas.  1912  A. 
407,  holding  that  widow  will  take  interest  in  husband's  share  of  partnership 
real  estate  left  after  payment  of  partnership  debts;  Clark  v.  Fleishmann.  81 
Xeb.  455,  116  N.  W.  290,  on  real  estate  held  by  a  partnership  as  being  treated 
in  equity  as  personalty;  McDonald  v.  Baltimore  &  0.  S.  W.  R.  Co.  145  111. 
App.  439,  on  the  interest  of  the  member  in  the  partnership  property  on  the  set- 
tlement of  the  partnership. 

Cited  in  footnotes  to  Steinberg  v.  Larkin,  37  L.  R,  A.  195,  which  sustains  agree- 
ment for  surviving  partner  retaining  partnership  real  estate,  so  as  to  vest  title  in 
him  without  formal  conveyance  of  deceased  partner's  interest;  Darrow  v.  Calkins, 
48  L.  R.  A.  299,  which  holds  intent  to  change  grantor's  interest  from  land  to  sur- 
plus shown  by  partner's  conveyance  of  undivided  half  interest  in  lands  to  copart- 
ner for  partnership  uses. 

Cited  in  notes  (28  L.  R.  A.  86)  on  rights  of  partners  inter  se  in  partnership 
real  estate;  (28  L.  R.  A.  170)  on  rights  and  position  of  creditors,  purchasers,  and 
other  third  parties  in  partnership  real  estate;  (27  L.  R.  A.  449,  451.  491)  as  to 
when  real  estate  will  be  considered  partnership  property;  (27  L.  R.  A.  340.  350) 
on  position  of  tenants  in  dower  and  by  the  curtesy,  and  of  heirs  and  personal 
representatives  of  deceased  partner  in  partnership  real  estate;  (48  Am.  St.  Rep. 
69,  71)  on  partnership  realty;  (19  Eng.  Rul.  Cas.  407:  37  L.R.A.  (X.S.)  890, 
892,  896,  900,  901)  as  to  when  real  estate  considered  partnership  properly. 
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Imposing;    conditions    to    relief    in    equity. 

Approved  in  Carpenter  v.  Plagge,  192  111.  97,  61  N.  E.  530,  holding  mortgagor 
not  entitled  to  aid  of  equity  to  redeem,  without  repayment  of  advances  made  by 
mortgagee  after  default,  under  oral  agreement  that  mortgage  should  secure  same. 

28  L.  R.  A.  139,  PEOPLE  v.  DE  FRANCE,  104  Mich.  563,  62  N.  W.  709. 
Attack  on  credibility  of  witnesses. 

Cited  in  Barry  v.  People,  29  Colo.  398,  68  Pac.  274,  holding  that  credit  of  witness 
may  be  attacked  by  proof  of  independent  facts  inconsistent  with  his  testimony; 
People  v.  Row,  135  Mich.  508,  98  N.  W.  13,  holding  evidence  of  persons  that  a 
physician  had  made  certain  statements  to  them  were  admissible  for  the  pur- 
pose of  impeaching  the  testimony  of  the  physician  who  had  denied  making 
such  statements. 
Privileged  communications. 

Cited  in  William  Laurie  Co.  v.  McCullough,  174  Ind.  489,  90  N.  E.  1014,  hold- 
ing that  superintendent  of  gymnasium  and  orthopedic  institute  who  is  not  li- 
censed physician  is  competent  witness  as  to  facts  learned  in  his  business. 
Practice  of  medicine  and  dentistry  distinguished. 

Cited  in  State  v.  Taylor,  106  Minn.  221,  19  L.R.A.(N.S.)  879,  118  N.  W. 
1012,  16  Ann.  Cas.  487,  holding  a  person  licensed  to  practise  medicine  and  sur- 
gery cannot  because  of  such  license  practise  dentistry  without  securing  a  li- 
cense for  that  purpose;  Taylor  v.  Taylor,  118  Iowa,  407,  92  N.  W.  71,  holding 
that  a  statute  regulating  itinerant  doctors,  physicians  and  surgeons  does  not 
include  itinerant  dentists. 

28  L.  R.  A.  143,  CURTIS  v.  BRADLEY,  65  Conn.  99,  48  Am.  St.  Rep.  177,  31  Atl. 

591. 
Questions  considered  on  appeal. 

Cited  in  Enfield  v.  Ellington,  67  Conn.  464,  34  Atl.  818,  and  Thresher  v.  Dyer, 
69   Conn.   408,  37   Atl.   979,   denying  jurisdiction  to  retry  questions   of   fact   on 
appeal. 
A.dmiisibility  of  memoranda  and  other  writing's. 

Approved  in  State  v.  Brady,  100  Iowa,  202,  36  L.  R.  A.  696,  footnote  p.  693, 
62  Am.  St.  Rep.  560,  69  N.  W.  290,  holding  memoranda  made  at  ticket  office  at 
time  of  sale  of  tickets  admissible;  Callihan  v.  Washington  Water  Power  Co.  27 
Wash.  166,  56  L.  R.  A.  777,  91  Am.  St.  Rep.  829,  67  Pac.  697,  holding  street  car 
conductor's  trip  report  as  to  fares  taken  admissible  to  corroborate  his  evidence 
that  he  received  no  transfers  on  trip;  Bloomington  Min.  Co.  v.  Brooklyn  Hygienic 
Ice  Co.  58  App.  Div.  71,  68  N.  Y.  Supp.  699,  upholding  right  of  bookkeeper  who 
testifies  to  having  correctly  entered  certain  item  in  her  book,  to  read  such  entry. 

Cited  in  Palmer  v.  Hartford  Dredging  Co.  73  Conn.  188,  47  Atl.  125,  holding 
writing  made  by  witness  from  which  he  has  refreshed  his  memory  inadmissible  to 
corroborate  his  testimony;  Alabama  &  V.  R.  Co.  v.  Coleman,  78  Miss.  186,  28  So. 
828,  holding  memoranda  admissible  to  refresh  memory,  only  when  made  by  wit- 
ness himself,  or  by  one  under  his  direction,  so  that  he  knows  or  knew  of  truth 
of  entry;  New  Haven  Trust  Co.  v.  Doherty,  74  Conn.  352,  50  Atl.  890,  holding 
memorandum  of  details  essential  to  full  proof  of  transactions  in  issue,  proved  to 
have  been  correctly  made  at  time  of  transactions  in  question,  admissible; 
Coughlin  v.  Knights  of  Columbus,  79  Conn.  218,  64  Atl.  223,  holding  that  un- 
signed broker's  memorandum  to  be  admissible  as  independent  evidence  must  be 
proved  to  be  correct  statement  of  terms  of  agreement;  Graham  v.  Dillon,  144 
Iowa,  84,  121  N.  W.  47,  holding  that  memorandum  of  account  made  at  time 
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of  transaction  by  witness  together  with  testimony  is  admissible,  although  wit- 
ness has  no  independent  recollection  of  fact,  after  refreshing  recollection;  Ter- 
ritory v.  Harwood,  15  N.  M.  430,  29  L.R.A.(N.S.)  507,  110  Pac.  556,  holding 
that  written  memorandum  may  not  be  used  to  aid  recollection  of  witness,  unless 
its  correctness  when  made  is  first  established;  Murray  v.  Dickens,  149  Ala. 
245,  42  So.  1031,  holding  entries  made  in  a  book  by  the  owner  of  a  machine  as 
to  the  number  of  days  the  machine  worked  each  week  founded  on  the  report 
of  an  employee  working  with  the  machine  and  made  at  the  end  of  each  week 
was  admissible  in  evidence;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Garlington,  41  Tex.  Civ. 
App.  341,  92  S.  W.  270,  holding  the  evidence  of  a  witness  who  testified  that  he 
had  no  recollection  of  the  facts  aside  from  a  record  made  by  him  and  had  no 
knowledge  of  the  matter  independent  of  such  record,  was  properly  excluded. 

Cited  in  footnote  to  Manchester  Assur.  Co.  v.  Oregon  R.  &  N.  Co.  69  L.R.A. 
475,  which  holds  that  no  objection  will  lie  to  use  as  evidence  of  a  memorandum 
book  which  has  previously  been  introduced  in  evidence  without  objection. 

Cited  in  notes  (125  Am.  St.  Rep.  844,  850)  on  admissibility  in  evidence 
against  third  person  of  books,  reports  and  the  like  other  than  books  of  account; 
(138  Am.  St.  Rep.  450)  on  admissibility  in  evidence  of  books  of  account. 

Distinguished  in  Gurley  v.  MacLennan,  17  App.  D.  C.  179,  holding  memorandum 
of  order  for  purchase  of  stock  by  broker,  made  when  order  given,  inadmissible, 
where  person  making  has  distinct  independent  recollection  of  transaction;  Nbr- 
walk  ex  rel.  Fawcett  v.  Ireland,  68  Conn.  12,  35  Atl.  804,  holding  memorandum 
made  by  constable  at  time  of  attaching  goods,  partly  from  his  own  inspection  and 
partly  from  information  by  assistants,  inadmissible. 
Conclnsiveness  of  juiljtnifii  t. 

Distinguished  in  Fuller  v.  Metropolitan  L.  Ins.  Co.  68  Conn.  66,  57  Am.  St. 
Rep.  84,  35  Atl.  766,  holding  adjudication  in  action  for  breach  of  contract  not  res 
judicata  in  subsequent  action  for  breach  by  one  of  parties  of  different  contract 
by  him  with  third  person,  assigned  to  other  party  to  former  action. 

28  L.  R.  A.  149,  WHITCOMB  v.  RODMAN,  156  111.  116,  47  Am.  St.  Rep.  181,  40 

N.  E.  553. 
Construing;   will   according:   to   testator's   Intention. 

Approved  in  Harrison  v.  Weatherby,  180  HI.  439,  54  N.  E.  237,  holding  testa- 
tor's intention  an  important  question  to  determine  in  construing  will;  Powell  v. 
McDowell,  194  111.  397,  82  N.  E.  879,  and  Rose  v.  Hale,  185  111.  382,  76  Am.  St. 
Rep.  40,  56  N.  E.  1073,  requiring  testator's  intent,  if  clearly  shown  by  will,  to 
prevail,  though  some  words  must  be  rejected;  King  v.  King,  168  111.  282,  48  N. 
E.  582,  requiring  adoption  of  construction  of  will,  if  possible,  by  which  entire 
estate  disposed  of. 

Cited  in  notes   (55  Am.  St.  Rep.  309,  310)    on  controlling  effect  of  testator's 
intention;    (14  Eng.  Rul.  Cas.  655)    on   rules  for   interpretation   of  wills. 
Rejection  of  false  description   in   will. 

Approved  in  Huffman  v.  Young,  170  111.  297,  49  N.  E.  570,  authorizing  striking 
out  of  false  words  of  description  of  devised  premises,  if  enough  remains  to  iden- 
tify land  intended;  Stewart  v.  Stewart,  96  Iowa,  627,  65  X.  W.  976,  holding  that 
south  half  of  southeast  quarter  section  passes  under  will  devising  south  half  of 
northeast  quarter  by  one  owning  no  land  in  latter  quarter;  Vestal  v.  Garrett,  197 
111.  405,  64  N.  E.  345,  authorizing  rejection,  as  meaningless,  of  words  "southwest 
three  fourths  of  the  south  half"  in  devise  of  "undivided  southwest  three  fourths 
of  the  south  half  of  the  southwest  quarter  and  the  west  half  of  the  southeast 
quarter  of"  a  specified  section;  Portland  Trust  Co.  v.  Beatie,  32  Or.  310,  52  Pac. 
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89,  holding  that  entire  unplatted  traci  of  160  acres  in  northeast  portion  of  land 
claim  passes  under  devise  of  all  that  part  of  land  claim  not  laid  off  into  lots  and 
blocks,  lying  in  the  northeasterly  portion  of  the  claim  and  containing  "85  acres 
more  or  less;"  Pate  v.  Bushong,  161  Ind.  544,  63  L.  R.  A.  598,  footnote  p.  593, 
100  Am.  St.  Rep.  287,  69  N.  E.  291,  sustaining  devise  of  real  estate  falsely  de- 
scribed, when  what  remains  after  rejecting  false  description  reasonably  corre- 
sponds with  real  estate  indicated  by  extrinsic  evidence. 

Cited  in  Douglas  v.  Bolinger,  228  111.  26,  119  Am.  St.  Rep.  409,  81  N.  E. 
787 ;  Collins  v.  Capps,  235  111.  564,  126  Am.  St.  Rep.  232,  85  N.  E.  934,— holding 
erroneous  description  of  property  in  a  will  will  be  rejected  so  as  to  give  effect 
to  the  intention  of  the  testator. 

Cited  in  footnote  to  Pate  v.  Bushong,  63  L.R.A.  593,  which  holds  that  mis- 
take as  to  section  in  which  land  is  located  will  not  defeat  attempted  devise  of 
same. 

Cited  in  notes  (6  L.R.A.  (N.S.)  970,  971)  on  correction  of  misdescription  of 
land  in  will;  (14  Eng.  Rul.  Cas.  815)  on  rejection  of  part  of  description  in 
deed  as  falsa  demonstratio. 

Distinguished  in   Reid  v.  Voorhees,  216  111.  241,  74  N.  E.  804,  3  Ann.  Cas. 
946,  holding  where  the  terms  of  a  devise  are  clear  but  obnoxious  to  the  rule 
against  perpetuities,  the  language  creating  the  perpetuity  will  not  be  rejected 
so  as  to  sustain  the  devise. 
Admis.sifoiHty  of  extrinsic  evidence. 

Cited  in  Flynn  v.  Holman,  119  Iowa,  737,  94  N.  W.  447,  holding  extrinsic  evi- 
dence admissible  to  show  that  property  described  by  section  and  range,  without 
naming  state  and  county,  was  certain  property  which  testator  owned;  Graves 
v.  Rose,  246  111.  84,  30  L.R.A. (N.S.)  307,  92  N.  E.  601,  holding  that  parol  evi- 
dence is  admissible  to  supply  township,  county,  range  and  state  in  case  where 
lands  are  described  merely  as  parts  of  certain  sections:  Whitehouse  v.  White- 
house,  136  Iowa,  170,  125  Am.  St.  Rep.  250,  113  N.  W.  759,  holding  parol  evi- 
dence admissible  to  establish  an  ambiguity  arising  in  a  will;  Oliver  v.  Hender- 
son, 121  Ga.  838,  104  Am.  St.  Rep.  185,  49  S.  E.  743,  on  the  admissibility 
of  parol  evidence  to  show  the  intention  of  a  testator. 

Cited    in   note    (50   Am.    St.   Rep.   284,   287,   291,)    on   extrinsic   evidence    to 
explain  wills. 
Presumption   of  intent   to  dispose  of  vrhole   estate. 

Cited  in  Primm  v.  Primm,  111  111.  App.  246,  sustaining  presumption  that  tes- 
tatrix intended  to  dispose  of  whole  estate;  Felkel  v.  O'Brien,  231  111.  331,  83 
X.  E.  170,  on  it  being  presumed  that  a  testator  intended  to  dispose  of  all  his 
property. 

Distinguished  in  Williams  v.  Williams,  189  111.  508,  59  N.  E.  966,  holding  that 
devise  of  "northeast  40  acres"  of  specified  section  does  not  pass  one  tract  in  north- 
west quarter  and  two  in  southwest  quarter  of  such  section,  aggregating  41  acres. 

28  L.  R.  A.  153,  STATE  ex  rel.  KINS  WORTHY  v.  MARTIN,  60  Ark.  343,  30  S. 

W.  421. 
Legislative    regulation    of    jurisdiction    of    justices    of    peace. 

Cited  in  footnote  to  Love  v.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to 
regulate  jurisdiction  of  justices  of  peace  by  classification  of  cities  in  which  they 
reside. 
Limitations    on   exercise   of   legislative   power. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  State,  99  Ark.  14,  139  S.  W.  938, 
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holding  that  state  constitution  is  not  grant  of  enumerated  powers  and  legisla- 
ture may  exercise  its  powers  subject  to  restrictions  fixed  by  federal  and  state  con- 
stitutions; Streeter  v.  MacLane,  19  Idaho,  232,  112  Pac.  1042,  holding  that 
power  of  legislature  to  provide  for  more  than  one  judge  in  judicial  district 
is  not  limited  by  constitution,  section  11,  article  5;  Cain  v.  Woodruff  County, 
89  Ark.  459,  117  S.  W.  768,  on  how  the  legislative  exercise  of  power  is  un- 
fettered by  limitations;  Sumpter  v.  Duffie,  80  Ark.  374,  97  S.  W.  435,  holding 
a  constitutional  provision  providing  that  appeals  should  lie  to  the  circuit  court 
from  inferior  tribunals  in  cases  of  contests  for  certain  public  offices  did  not 
preclude  the  legislature  from  conferring  original  jurisdiction  of  such  conte-ts. 
Effect  of  subsequent  enactment. 

Cited  in  Porter  v.  Waterman,  77  Ark.  386,  91  S.  W.  754,  on  statutes  as  hav- 
ing the  effect  of  repealing  or  amending  prior  inconsistent  statutes. 

28  L.  R,  A.  157,  WOOD  v.  WOOD,  59  Ark.  441,  43  Am.  St.  Rep.  42,  27  S.  W.  641. 
Jurisdiction    of    divorce    suit. 

Cited  in  footnotes  to  Atherton  v.  Atherton,  40  L.  R.  A.  291,  which  holds  matri- 
monial domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  removal 
to  other  state;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  which  sustains  jurisdiction 
in  state  where  parties  married  and  wife  resides,  of  suit  by  her  to  enjoin  fraudu- 
lent divorce  suit  by  husband  in  other  state. 

Cited  in  note    (12  L.R.A.  (N.S.)    1198)    on  necessity  of  alleging  jurisdictional 
residence  in  divorce  proceeding. 
Effect   of   divorce  on   dower  or  curt  cay. 

Cited  in  Daniels  v.  Taylor,  76  C.  C.  A.  139,  145  Fed.  171,  7  Ann.  Cas.  352, 
holding  the  adultery  of  the  wife  and  separation  from  her  husband  may  bar  the 
right  to  dower;  Re  Taylor,  5  Ind.  Terr.  224,  82  S.  W.  727,  5  Ann.  Cas.  226, 
holding  adultery  not  followed  by  divorce  was  no  bar  to  the  right  of  dower. 

Cited  in  footnotes  to  Land  v.  Shipp,  50  L.  R.  A.  560,  which  holds  wife's  right 
of  dower  not  affected  by  release  made  directly  to  husband  in  deed  of  separation; 
Beaty  v.  Richardson,  46  L,  R.  A.  517,  which  denies  forfeiture  of  right  of  dower 
of  woman  living  in  adultery  after  husband's  abandonment  for  other  woman; 
Doyle  v.  Rolwing,  55  L.  R.  A.  332,  which  holds  right  of  curtesy  defeated  by  di- 
vorce for  wife's  fault. 
Running:  of  limitations. 

Cited  in  Buck  v.  Davis,  64  Ark.  348,  42  S.  W.  534,  holding  that  limitations 
continue  to  run  against  defendant  in  equity  who  makes  no  affirmative  assertion 
of  title,  to  the  property  in  suit,  until  she  procures  herself  to  be  made  a  party 
plaintiff;  Cox  v.  American  Freehold  &  Land  Mortg.  Co.  88  Miss.  101,  40  So. 
739,  holding  no  relief  could  be  had  on  a  new  cause  of  action  stated  in  the 
amended  bill  where  the  bar  of  the  statute  of  limitations  had  become  complete 
in  the  meantime. 
Right  to  file  a  bill  of  review. 

Cited  in  State  Fair  Asso.  v.  Terry,  74  Ark.  156,  85  S.  W.  87,  on  leave  of 
court  as  not  necessary  to  the  filing  of  a  bill  to  renew  errors  of  law  apparent  on 
the  record. 
Legislative  mistake. 

Cited  in  Pryor  v.  Murphy,  80  Ark.  157,  96  S.  W.  445,  holding  the  mistake  of  a 
legislature  in  assuming  that  a  county  was  not  entitled  to  a  county  clerk  will 
not  render  invalid  an  act  providing  that  the  clerk  of  the  circuit  court  act  as 
clerk  of  the  probate  court. 
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Waiver  by  answer. 

Cited  in  Greer  v.  Vaughan,  96  Ark.  530,  132  S.  W.  456,  holding  that  where 
new  plaintiff  is  brought  into  case,  and  new  cause  of  action  is  introduced,  de- 
fendant waives  any  objections  by  joining  issue  upon  the  merits  and  seeking 
affirmative  relief  against  him;  Choctaw,  0.  &  G.  R.  Co.  v.  Hickey,  81  Ark.  588, 
99  S.  W.  839,  holding  an  objection  to  the  amendment  of  a  complaint  is  waived 
by  filing  an  answer  to  it;  Ferguson  v.  Carr,  85  Ark.  251,  107  S.  W.  1177, 
holding  the  filing  of  a  general  demurrer  amounted  to  a  waiver  of  objection  to  an 
amendment  bringing  in  a  new  cause  of  action. 

Alimony. 

Cited  in  Shirey  v.  Shirey,  87  Ark.  183,   112  S.  W.  369,  on  how  awards  of 
alimony  should  be  made. 
Commencement  of  new  suit  by  amendment. 

Cited  in  Warmack  v.  Askew,  97  Ark.  21,  132  S.  W.  1013,  holding  that  filing  of 
amendment  setting  up  new  cause  of  action  and  of  answer  to  it  is  equivalent 
to  bringing  of  new  cause  of  action  and  entry  of  defendant's  appearance  thereto. 

28  L.  R.  A.  161,  GOLDTHWAITE  v.  JANNEY,  102  Ala.  431,  48  Am.  St.  Rep.  56, 

15  So.  560. 
Ili«-li  t.s  in  partnership  real  estate. 

Approved  in  Adams  v.  Church,  42  Or.  274,  59  L.  R.  A.  784,  footnote  p.  782, 
95  Am.  St.  Rep.  740,  70  Pac.  1037,  holding  timber-culture  claims  exempt  from 
debts  of  owner  or  firm  of  which  he  is  member,  notwithstanding  decree  requiring 
him  to  convey  to  firm  according  to  agreement;  Rockefeller  v.  Bellinger,  22  Mont. 
424,  74  Am.  St.  Rep.  613,  56  Pac.  822,  holding  actual  use  of  land  for  partner- 
ship purposes  not  absolutely  essential  to  make  land  conveyed  to  partners  indi- 
vidually, partnersmp  property. 

Cited  in  Sarbach  v.  Sarbach,  86  Kan.  898,  122  Pac.  1052,  holding  that  real 
estate  may  be  shown  to  have  become  partnership  property  without  any  writing; 
Johnson  v.  Williams,  111  Va.  102,  31  L.R.A. (N.S.)  413,  68  S.  E.  410,  holding 
that  creditors  of  business  carried  on  by  individual  under  firm  name  have  no 
right  in  case  of  general  assignment  to  be  paid  out  of  assets  of  business  in 
priority  to  one  having  chattel  mortgage  for  individual  debt. 

Cited  in  notes  (27  L.  R.  A.  449)  as  to  when  real  estate  will  be  considered 
partnership  property;  (28  L.  R.  A.  86)  on  rights  of  partners  inter  se  in  part- 
nership real  estate;  (28  L.  R.  A.  129)  on  position  of  surviving  partners  in  part- 
nership real  estate;  (28  L.  R.  A.  161)  on  rights  and  position  of  creditors,  purchas- 
ers, and  other  third  parties  in  partnership  real  estate;  (27  L.  R.  A.  340)  on  po- 
sition of  tenants  in  dower  and  by  the  curtesy,  and  of  heirs  and  personal  repre- 
sentatives of  deceased  partner,  in  partnership  real  estate;  (18  L.R.A. (N.S.) 
1181)  on  right  to  purchase  one  partner's  interest  in  partnership  realty  without 
consent  of  others;  (19  Eng.  Rul.  Cas.  405,  407;  37  L.R.A.(N.S.)  890,  892)  as  to 
when  real  estate  considered  partnership  property. 

Distinguished  in  Clark  v.  Lyster,  84  C.  C.  A.  27,  155  Fed.  518,  holding  a 
mortgageable  interest  existed  in  favor  of  a  partner  withdrawing  from  active 
participation  in  the  business,  in  real  estate  used  in  the  business,  where  such 
partner  had  conveyed  his  interest  to  the  other  as  a  basis  of  credit  taking  a 
bond  for  its  absolute  reconveyance,  and  not  subject  to  risks  of  business. 

Following    trust    funds. 

Cited  in  footnotes  to  Central  Stock  &  Grain  Exchange  v.  Bendinger,  56  L.  R. 
A.  875,  which  holds  broker  liable  to  refund  vo  principal,  money  illegally  taken 
from  agent  as  margin  on  gambling  transaction. 
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Estoppel  to  assert  title. 

Cited  in  note  (30  L.R.A. (N.S.)  10)  on  estoppel  of  landowner  permitting  title 
to  remain  in  another,  to  assert  it  as  against  latter's  creditors. 

28  L.  R.  A.  176,  SHACKT  v.  ILLINOIS  C.  R.  CO.  94  Tenn.  658,  30  S.  W.  742. 
Misrepresenting;  vnlne  of  groods  shipped. 

Cited  in  Pacific  Exp.  Co.  v.  Pitman,  30  Tex.  Civ.  App.  628,  71  S.  W.  312,  hold- 
ing express  company  not  liable  beyond  $50  for  loss  of  articles,  when,  shipper, 
for  purpose  of  obtaining  lower  rates,  fraudulently  concealed  from  express  com- 
pany their  greater  value;  Chesapeake  &  0.  R.  Co.  v.  Hall,  136  Ky.  385,  124 
S.  W.  372,  on  concealment  of  shipper  of  true  value  of  goods  in  order  to  secure 
a  lower  rate  as  preventing  a  recovery  of  the  actual  value  of  the  goods:  Bottum 
v.  Charleston  &  W.  C.  R.  Co.  72  S.  C.  379,  2  L.R.A. (N.S.)  776,  110  Am.  St. 
Rep.  610,  51  S.  E.  985,  5  Ann.  Gas.  118,  holding  a  carrier  not  liable  for 
the  value  of  pictures  shipped  with  household  goods  and  marked  "glass,  with 
care,"  but  only  for  the  value  of  a  box  of  household  goods. 

Cited  in  footnote  to  United  States  Exp.  Co.  v.  Koerner,  33  L.  R.  A.  600,  which 
denies  right  of  express  company  to  additional  compensation  because  value  of 
package  carried  exceeded  amount  represented. 

Cited  in  notes   (2  L.R.A.(N.S.)    774;  23  L.R.A.(N.S.)    747)    on  effect  of  ship- 
per's misrepresentation  as  to  character,  quantity,  or  value,  on  right  to  recover 
for  loss. 
Limitation    of   liability. 

Cited  in  Western  U.  Teleg.  Co.  v.  Seals,  56  Neb.  418,  71  Am.  St.  Rep.  682,  70 
N.  W.  903,  holding  telegraph  company  liable  for  all  damages  from  failure  to  cor- 
rectly transmit  and  deliver  telegram,  notwitlistanding  agreement  on  blanks  to 
contrary. 

Cited  in  note  (1  L.R.A. (N.S.)  987)  on  limiting  valuation  of  property  as  af- 
fecting amount  of  recovery  for  loss  by  carrier's  negligence. 

28  L.  R.  A.  178,  STATE  v.  ALSTON,  94  Tenn.  674,  30  S.  W.  750. 
Equal   protection   niul    uniformity   of   taxation. 

Cited  in  State  ex  rel.  Astor  v.  Schlitz  Brewing  Co.  104  Tenn.  732,  78  Am.  St. 
Rep.  941,  59  S.  W.  1033,  upholding  class  legislation  based  on  natural  and  rea- 
sonable classification;  Debardelaben  v.  State,  99  Tenn.  652,  42  S.  W.  684,  sustain- 
ing act  prohibiting  betting  on  horse  race,  except  by  persons  on  grounds;  Knox- 
ville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  706,  53  L.  R.  A.  929,  43  S.  W.  115,  sustain- 
ing classification  of  railroads  by  imposing  privilege  tax  on  those  not  paying  ad 
valorem  taxes;  Sutton  v.  State,  96  Tenn.  709,  33  L.  R.  A.  592,  36  S.  W.  697, 
holding  void,  statute  prohibiting  stock  running  at  large,  in  counties  with  popu- 
lation between  30,000  and  34,000,  those  having  55,000  or  over,  and  counties 
adjoining  county  with  population  of  35,100  and  over. 
—  In  *••••  cession  tax. 

Approved  in  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  287,  42  L.  ed. 
1040,  18  Sup.  Ct.  Rep.  594,  sustaining  right  to  make  exemptions,  and  discriminate 
between  relatives  and  strangers  in  succession  tax  law;  Bailey  v.  Drane,  96  Tenn. 
18,  33  S.  W.  573,  upholding  statute  exempting  husband,  wife,  parents,  children, 
and  lineal  descendants  from  succession  tax;  Re  Wilmerding,  117  Cal.  284,  49 
Pac.  181,  sustaining  act  imposing  collateral  inheritance  tax  on  estates  exceed- 
ing $500  in  value;  Black  v.  State,  113  Wis.  223,  90  Am.  St.  Rep.  853.  89  X.  W. 
522,  sustaining  succession  tax  law  exempting  estates  under  $10,000  in  value  from 
tax;  State  v.  Clark,  30  Wash.  446,  71  Pac.  20;  Dixon  v.  Ricketts,  20  Utah,  218, 
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72  P*e  947;  Re  Inheritance  Tax,  23  Colo.  493,  48  Pac.  535, — holding  inheritance 
tax  not  a  tax  on  property  within  constitutional  provision  as  to  uniformity,  etc. 

Cited  in  Re  McKennan,  27  S.  D.  146,  33  L.R.A.(N.S.)  624,  130  N.  W.  33, 
holding  valid,  classification  of  inheritance  taxes  according  to  nearness  of  re- 
lationship of  recipient  and  amount  received;  Weslefeldt's  Succession,  122  La. 
842,  48  So.  281,  on  construction  of  statute  exempting  inheritance  "below"  a 
certain  amount  from  succession  tax. 

Cited  in  footnotes  to  Drew  v.  Tifft,  47  L.  R.  A.  525,  which  requires  uniform- 
ity and  equal  application  in  exemption  from  inheritance  tax;  State  ex  rel.  Garth 
v.  Switzler,  40  L.  R.  A.  280,  which  holds  succession  tax  at  different  rates  on 
legacies  of  different  amounts  invalid;  Billings  v.  People,  59  L.  R.  A.  807,  which 
sustains  transfer  tax  on  lineal  descendants  to  whom  life  estate  is  given  with  re- 
mainder to  lineal  descendants,  but  exempting  lineal  descendants  taking  fee; 
State  ex  rel.  Gelsthorpe  v.  Furnell,  39  L.  R.  A.  170,  which  sustains  exemption 
from  succession  tax  of  estate  of  less  than  $7,500 ;  State  ex  rel.  Schwartz  v.  Ferris, 
30  L.  R.  A.  218,  which  holds  void  for  lack  of  uniformity,  exemption  of  estates 
less  than  $20.000  in  value. 

Cited  in  note    (6  L.R.A.  (N.S.)    736)    on  classification  for  purposes  of  succes- 
sion tax  on  basis  of  amount. 
What   subject   to   succession    tax. 

Cited  in  Eidman  v.  Martinez,  184  U.  S.  591,  46  L.  ed.  704,  22  Sup.  Ct.  Rep. 
515,  holding  American  securities  passing  partly  under  will  executed  abroad  by 
nonresident  alien,  and  partly  under  intestate  laws  of  Spain,  not  subject  to  inher- 
itance tax  imposed  by  war  revenue  act;  Crenshaw  v.  Moore,  124  Tenn.  528,  34 
L.R.A.  (N.S.)  1162,  137  S.  W.  924,  holding  dower  not  subject  to  succession  tax; 
English  v.  Crenshaw,  120  Tenn.  536,  17  L.R.A. (N.S.)  754,  127  Am.  St.  Rep. 
1025,  110  S.  W.  210,  holding  property  received  by  collateral  heirs  by  deed  upon 
a  compromise  of  the  will  is  not  taxable  within  the  provisions  of  a  succession 
tax. 
Nature  of  succession  tax. 

Approved  in  Black  v.  State,  113  Wis.  223,  90  Am.  St.  Rep.  853,  89  N.  W.  522, 
and  Gelsthorpe  v.  Furnell,  20  Mont.  306,  39  L.  R.  A.  174,  51  Pac.  267,  holding 
right  to  receive  property,  and  not  property  itself,  taxed  by  succession  tax;  Union 
Trust  Co.  v.  Wayne  Probate  Judge,  125  Mich.  492,  84  N.  W.  1101,  holding  suc- 
cession tax  a  tax  on  privilege  of  inheritance,  not  one  on  property;  Knowlton  v. 
Moore..  178  U.  S.  55,  44  L.  ed.  975,  20  Sup.  Ct.  Rep.  747,  9  Pa.  Dist.  R.  308,  hold- 
ing taxes  on  legacies  and  distributive  shares  of  personalty,  imposed  by  war  rev- 
enue act,  one  on  tneir  transmission,  instead  of  on  state's  right  to  regulate  devo- 
lution of  property  on  death. 

Cited  in  Knox  v.  Emerson,  123  Tenn.  414,  131  S.  W.  972,  to  the  point  that 
inheritance  tax  is  privilege  tax  imposed  upon  right  of  acquiring  property  by 
succession:  Re  Macky,  46  Colo.  82,  23  L.R.A. (N.S.)  1212,  102  Pac.  1075,  holding 
an  inheritance  tax  is  a  tax  upon  the  right  to  receive  a  bequest  or  inheritance 
and  not  a  tax  upon  property;  Neilson  v.  Russell,  76  N.  J.  L.  35,  69  Atl.  476, 
to  same  effect:  Dixon  v.  Ricketts,  26  Utah,  218,  72  Pac.  947;  State  v.  Clark,  30 
Wash.  446.  71  Pac.  20;  Booth  v.  Com.  130  Ky.  102,  33  L.R.A. (N.S.)  604,  113 
S.  W.  61, — holding  an  inheritance  tax  was  not  a  tax  on  property  within  the 
meaning  of  a  constitutional  provision  requiring  uniformity  of  taxation  on  all 
property  subject  to. 

Cited  in  notes  (9  L.R.A. (N.S.)  123)  on  nature  of  right  to  take  by  will 
or  inheritance:  (33  L.R.A.  (N.S.)  607,  608)  on  nature  of  inheritance  tax;  (127 
Am.  St.  Rep.  1037.  1038,  1042,  1048,  1051,  1083)  on  inheritance  taxation. 
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Distinguished   in   Miller  v.  Wolfe,   115   Tenn.  235,   89   S.   W.   398,   holding   a 
statute  of  limitations  barring  the  collection  of  property  privileges  and  poll  tax 
has  no  application  to  collateral  inheritance  taxes. 
Dae   process   in   succession   tax. 

Cited  in  Ferry  v.  Campbell,  110  Iowa,  295,  50  L.  R.  A.  95,  footnote  p.  92,  81 
N.  W.  604,  holding  succession  tax  void  for  want  of  notice  of  proceedings  to  fix 
amount  of  tax. 
Validity   of   exemption*   in    inheritance   taxes. 

Cited  in  Re  Fox,  154  Mich.  12,  117  N.  W.  558,  holding  an  exemption  from  tax- 
ation of  transfers  of  personalty  to  heirs  where  the  value  is  less  than  a  certain 
amount  is  not  invalid  because  no  exemptions  where  the  value   is  above  such 
amount. 
Constitutionality  of  inheritance  tax. 

Cited  in  Dixon  v.  Ricketts,  26  Utah,  225,  72  Pac.  947,  on  the  constitutional- 
ity of  inheritance  taxes. 

Cited  in  notes   (33  L.R.A.(N.S.)   594,  595;  23  Eng.  Rul.  Cas.  106)   on  validity 
of  inheritance  taxes. 
Project  subject  matter  of  revenue  acts. 

Cited  in  Re  Magnes,  32  Colo.  536,  77  Pac.  853,  holding  the  title  of  an  act 
relating  to  revenue  embraced  provisions  of  the  act  providing  for  public  revenues 
from  a  tax  on  inheritances  or  succession. 

28  L.  R.  A.  181,  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  COOK,  13  C.  C.  A.  304. 

31  U.  S.  App.  277,  66  Fed.  115. 
Liability   for  injury  to  person   on   railroad   track. 

Distinguished  in  Baltimore  &  O.  R.  Co.  v.  Anderson,  29  C.  C.  A.  238,  56  U.  S. 
App.  137,  85  Fed.  416,  holding  railroad  company  bound  to'keep  lookout  for  trav- 
elers on  track  at  highway  crossing. 
To  trespassers. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Bennett,  16  C.  C.  A.  302,  32  U.  S.  App.  621, 
69  Fed.  527,  holding  no  duty  owed  by  railroad  company  to  keep  lookout  for  tres- 
passers on  track;  Gulf,  C.  &  S.  F.  R,  Co.  v.  Bolton,  2  Ind.  Terr.  472,  51  S.  W. 
1085,  holding  no  duty  owed  to  intending  passenger  going  to  sleep  on  track,  ex- 
cept not  wantonly  and  unnecessarily  to  inflict  injury  after  discovering  him;  Fel- 
ton  v.  Aubrey,  20  C.  C.  A.  441,  43  U.  S.  App.  278,  74  Fed.  355,  holding  company 
not  required,  as  to  trespassers  on  track  in  sparsely  settled  part  of  city  constitut- 
ing switch  yard,  to  give  notice  of  movement  of  trains;  Baltimore  &  O.  R,  Co.  v. 
Hellenthal,  31  C.  C.  A.  417,  60  U.  S.  App.  156,  88  Fed.  120,  holding  railroad  com- 
pany liable  for  injury  to  child  trespassing  on  track,  if,  after  becoming  aware  of 
its  danger,  injury  might  have  been  prevented  by  reasonable  care;  Farley  v.  Cin- 
cinnati, H.  &  D.  R.  Co.  47  C.  C.  A.  159,  108  Fed.  17,  holding  existence"  of  custom 
of  mail  clerks  to  enter  car  at  place  other  than  station,  known  to  carrier  or  so 
general  as  to  make  it  chargeable  with  notice,  necessary  to  render  carrier  liable 
for  injury  to  clerk  so  entering  car;  Louisville  &  N.  R.  Co.  v.  Womack,  97  C. 
C.  A.  559,  173  Fed.  754:  Norfolk  &  W.  R.  Co.  v.  Gesswine,  75  C.  C.  A.  214, 
144  Fed.  59, — on  the  duty  owed  by  railroad  company  to  persons  on  the  track ; 
Hasting  v.  Southern  R.  Co.  5  L.R.A.(N.S.)  778,  74  C.  C.  A.  398,  143  Fed.  264, 
holding  no  liability  for  the  killing  of  a  child  rested  on  a  railroad  where  the  boy 
trespassed  on  a  car  which  was  struck  by  an  engine  moving  cars  so  as  to  throw 
him  under  the  cars,  no  knowledge  being  had  of  his  presence. 
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Cited  in  note   (8  L.R.A.  (N.S.)   1073)   on  duty  of  railroad  to  keep  lookout  for 
trespassers  on  track. 
Contributory   negligence   on   track. 

Cited  in  Louisville  &  N.  R.  Co.  v.  McClish,  53  C.  C.  A.  65,  115  Fed.  273,  holding 
use  of  railway  track  as  footpath  in  accordance  with  general  custom,  made  at  risk 
of  one  so  using  it,  where  no  question  of  license  or  public  crossing  involved; 
Spaven  v.  Lake  Shore  &  M.  S.  R,  Co.  130  Mich.  587,  90  N.  W.  325,  denying  lia- 
bility of  railway  company  to  one  guilty  of  contributory  negligence  in  walking 
upon  track  with  back  towards  incoming  train,  when  there  was  ample  space  beside 
track;  Northern  P.  R.  Co.  v.  Jones,  75  C.  C.  A.  205,  144  Fed.  49,  holding  no 
liability  rested  on  a  railroad  company  for  the  killing  of  a  person  walking  on 
the  tracks  who  had  a  clear  view  thereof  and  took  no  precautions  for  his  own 
safety. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Jones,  37  C.  C.  A.  115,  95  Fed.  379, 
holding  ten-year-old  boy  not  guilty  of  contributory  negligence  per  se,  in  driving 
across  track  without  stopping,  looking,  or  listening,  where  view  was  obstructed, 
bell  of  backing  engine  could  not  have  been  heard,  and  flagman  ordinarily  present 
was  absent. 
Direction  of  verdict. 

Cited  in  Detroit  Crude-Oil  Co.  v.  Grable,  36  C.  C.  A.  103,  94  Fed.  82,  requiring 
direction  of  verdict  for  defendant  where  trial  judge  held  upon  the  evidence  that 
plaintiff  could  not  recover. 

28  L.  R.  A.  187,  INGRAM  v.  COLGAN,  106  Cal.  113,  46  Am.  St.  Rep.  221,  38 

Pac.  315,  39  Pac.  437. 
Prohibited   gifts  of  public  money. 

Cited  in  footnotes  to  Conlin  v.  San  Francisco,  33  L.  R.  A.  752,  which  denies 
legislative  right  to  direct  use  of  city  money  to  pay  claim  based  on  merely  moral 
obligation;  Opinion  of  Justices,  49  L.  R.  A.  564,  which  holds  legislative  right  to 
appropriate  money  for  widow,  heirs,  etc.,  of  deceased  officer  dependent  on  whether 
public  good  will  be  served;  Re  Sanford,  45  L.  R.  A.  788,  which  holds  void,  stat- 
ute exempting  certain  persons  from  liability  for  inheritance  tax,  where  liability 
has  already  accrued. 
Appropriation  necessary  to  authorize  expenditure. 

Cited  in  State  ex  rel.  Davis  v.  Eggers,  29  Nev.  484,  16  L.R.A.(N.S-)  641,  91 
Pac.  819,  holding  an  act  providing  for  the  allowance  of  necessary  mileage  and 
traveling  expenses  is  invalid  as  not  providing  any  maximum  expenditure;  Birk- 
erdike  v.  State,  144  Cal.  684,  78  Pac.  277,  on  no  right  to  payment  of  bounties 
under  bounty  act  where  no  appropriation  was  made. 

Distinguished   in   Sweeney  v.  Com.   118  Ky.   919,   82   S.  W.   639,   holding   the 
expenses  of  the  militia  in  actual  service  are  payable  without  a  special  appro- 
priation where  statute  fixes  the  amount  of  compensation  to  be  received. 
Police   povrer. 

Cited  in  State  v.  Haskell,  84  Vt.  433,  34  L.R.A.(N.S.)  286,  79  Atl.  852,  hold- 
ing that  at  common  law  police  power  in  reference  to  protection  of  fish  and  game 
fit  for  food  arises  from  duty  of  state  to  preserve  for  its  people  valuable  food 
supply;  Re  Yun  Quong,  159  Cal.  512,  114  Pac.  835,  Ann.  Gas.  1912  C,  969, 
holding  that  statute  regulating  handling  and  possession  of  opium  is  constitu- 
tional. 
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28  L.  R.  A.  192,  LOVE  v.  RALEIGH,  116  N.  C.  290,  21  S.  E.  503. 
Municipal  liability. 

Cited  in  Marth  v.  Kingfisher,  22  Okla.  611,  18  L.R.A.(N.S.)  1243,  98  Pac. 
436,  holding  a  city  not  liable  for  personal  injuries  received  during  a  Fourth 
of  July  celebration  conducted  by  the  city  officials  such  act  being  without  the 
scope  of  their  authority. 

Cited  in  footnotes  to  Bartlett  v.  Clarksburg,  43  L.R.A.  295,  which  denies  lia- 
bility of  town  for  injuries  from  fireworks,  etc.,  fired  on  streets  with  consent  of 
town  authorities;  Wilson  v.  Mitchell,  65  L.R.A.  158,  which  holds  that  munic- 
ipality cannot  ratify  act  of  waterworks'  superintendent  in  wrongfully  connect- 
ing well  with  city  water  mains  so  as  to  become  liable  for  water  taken  from 
the  well. 

Cited   in  notes    (2   L.R.A.  (N.S.)    910)    on  municipal   liability   to   persons   in- 
jured in  performance  of  ultra  vires  act;    (34  L.R.A. (N.S.)    464)    on  municipal 
liability  for  injuries  by  exhibition  conducted  by  officers  or  employees. 
Powers  of  municipality. 

Approved  in  South  Pasadena  v.  Los  Angeles  Terminal  R.  Co.  109  Cal.  320,  41 
Pac.  1093,  denying  power  of  city  to  pass  ordinance  regulating  rates  on  street  rail- 
way connecting  such  city  with  another. 
Liability  for  injury  caused  by  explosives. 

Cited  in  notes  (3  L.R.A. (N.S.)  761)  on  liability  for  injury  caused  by  placing 
or  exploding  bomb  or  fireworks  in  highway;  (10  L.R.A. (N.S.)  398)  on  lia- 
bility for  injury  by  servant  to  third  person  in  use  of  explosives. 

28  L.  R.  A.  195,  STATE  v.  RUSSELL,  90  Iowa,  569,  58  N.  W.  915. 
Disqualification  of,  or  influence  on,  grand  jurors. 

Approved  in  State  v.  Baughman,  111  Iowa,  73,  82  N.  W.  452,  holding  previous 
expression  by  grand  juror  of  unqualified  opinion  of  defendant's  guilt  not  ground 
for  setting  aside  indictment. 

Cited  in  State  v.  Boyd,  56  S.  C.  384,  34  S.  E.  661,  suggesting  that  relationship 
of  grand  juror  to  prosecutor  is  not  ground  for  plea  in  abatement  or  quashing 
indictment;  Hall  v.  State,  7  Ga.  App.  117,  66  S.  E.  390,  holding  that  disqualifi- 
cation of  grand  jurors  propter  affectum  is  not  valid  ground  for  plea  in  abate- 
ment to  indictment. 

Cited  in  notes  (28  L.  R.  A.  199)  on  qualification  of  grand  jurors;   (28  L.  R.  A. 
372)  on  improper  influence  or  interference  with  grand  jury. 
Effect   of   divorce   on    r  in  lit    to   prosecute   for   adultery. 

Cited  in  State  v.  Smith,  108  Iowa,  444,  79  N.  W.  115,  sustaining  right  of  hus- 
band on  remarriage  with  wife  after  divorce,  to  institxite  complaint  against  third 
person  for  adultery  committed  with  wife  before  divorce. 
Qualification   of  women   for  office. 

Cited  in  footnote  to  Opinion  of  Justices,  32  L.  R.  A.  350,  which  denies  right  to 
authorize  appointment  of  women  as  notaries. 
Error  in  the  record. 

Cited  in  Williams  v.  United  States,  88  C.  C.  A.  296,  158  Fed.  36,   on  error 
in  the  record  as  being  presumptively  injurious  to  the  party  against  whom  com- 
mitted. 
Competency  of  bnsband  or  -wife  as  witness. 

Cited  in  Heacock  v.  State,  4  Okla.  Grim.  Rep.  609,  holding  that  under  stat- 
ute, husband  or  wife  is  competent  witness  to  prove  adultery. 
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Cited  in  note  (106  Am.  St.  Rep.  770)  on  husband  and  wife  as  witness  for 
of  against  each  other  in  criminal  prosecutions. 

28  L.  R.  A.  206,  STATE  ex  rel.  WITTER  v.  FORKNER,  94  Iowa,  1,  62  N.  W.  772. 
Title  of  act. 

Approved  in  Rex  Lumber  Co.  v.  Reed,  107  Iowa,  114,  77  N.  W.  572,  requiring 
subject  of  act  to  be  expressed  in  title  by  use  of  general  terms  only;  State  v. 
Schlenker,  112  Iowa,  651,  51  L.  R.  A.  351,  84  Am.  St.  Rep.  360,  84  N.  W.  698. 
holding  title  of  original  act,  embodied  in  Iowa  Code,  §  4990,  relating  to  penalty 
for  selling  adulterated  milk,  sufficient;  Des  Moines  v.  Keller,  116  Iowa,  649,  57 
L.  R.  A.  243,  93  Am.  St.  Rep.  268,  88  N.  W.  827,  holding  requirement  for  lamps 
en  bicycles  on  streets  after  dark  within  title  "An  Ordinance  to  Regulate  Bicy- 
cles;" Guaranty  Sav.  &  L.  Asso.  v.  Ascherman,  108  Iowa,  153,  78  N.  W.  823,  hold- 
ing contracts  between  association  and  its  members  within  title  "An  Act  to  Amend 
§  1898  of  the  Code  Relating  to  Building  and  Loan  Associations." 

Cited  in  Boggs  v.  Cass  School  Twp.  128  Iowa,  17,  102  N.  W.  796,  holding  an 
act  relating  to  county  high  schools  is  not  unconstitutional  because  its  title  does 
not  have  any  reference  to  an  attempt  to  amend  an  act  relating  to  ordinary 
school  corporations;  Sisson  v.  Buena  Vista  County,  128  Iowa,  452,  70  L.R.A. 
444,  104  N.  W.  454,  holding  the  title  of  an  act  for  promoting  public  health  by 
the  drainage  of  land  is  sufficient  to  authorize  the  drainage  of  surface  water  from 
agricultural  lands. 
Delegation  of  power. 

Appr^-^1  in  State  v.  Gerhardt,  145  Ind.  472,  33  L.  R.  A.  325.  44  N.  E.  469, 
sustaining  act  allowing  majority  of  voters  of  township  or  ward,  by  remon- 
strance, to  prevent  granting  of  liquor  license;  Sta^te  ex  rel.  White  v.  Barker,  116 
Iowa,  105,  57  L.  R.  A.  250,  93  Am.  St.  Rep.  222,  89  N.  W.  204,  denying  power  of 
legislature  to  vest  management  of  city  water  supply  system  in  persons  for  whose 
election  it  provides. 

Cited  in  Rink  v.  Bellinger,  145  Iowa,  508,  123  N.  W.  183,  holding  that  written 
statement  of  general  consent  to  sale  of  liquors  authorizes  municipality  to  consent 
to  sale  by  any  person  it  may  designate  upon  compliance  with  requirements  of 
law:  McPherson  v.  State,  174  Ind.  73,  31  L.R.A.(N.S.)  194,  90  N.  E.  610,  holding 
that  statute  providing  for  local  county  option  is  not  void  as  delegation  of  legis- 
lative power;  State  ex  rel.  Hunt  v.  Tausick,  64  Wash.  79,  35  L.R.A.(N.S.)  809, 
116  Pac.  651,  holding  that  statute  authorizing  adoption  of  commission  form  of 
government  is  not  unwarranted  delegation  of  legislative  power;  Ross  v.  Wright 
County,  128  Iowa,  437,  1  L.R.A. (N.S.)  437,  104  N.  W.  506,  on  the  validity  of 
legislative  delegations  of  power;  Fouts  v.  Hood  River,  46  Or.  501,  1  L.R.A.  (N.S.) 
488,  81  Pac.  370,  7  Ann.  Cas.  1160;  Re  O'Brien,  29  Mont.  545,  75  Pac.  196, 
1  Ann.  Cas.  373. — holding  local  option  laws  not  unconstitutional  as  delegations 
of  legislative  power;  Wright  v.  Cunningham,  115  Tenn.  462,  91  S.  W.  293,  hold- 
ing a  statute  amending  a  former  law  by  providing  that  it  shall  only  be  operative 
in  counties  adopting  it  by  a  majority  vote  is  not  unconstitutional;  State  ex  rel. 
Taylor  v.  Missouri  P.  R.  Co.  76  Kan.  489.  92  Pac.  606,  holding  a  legislature 
has  the  power  to  regulate  and  control  railroads  by  creation  of  a  board  of 
railroad  commissioners:  Pierce  v.  Doolittle,  130  Iowa,  336,  6  L.R.A. (N.S. )  145, 
106  X.  W.  751,  holding  a  statute  providing  for  the  punishment  of  violations  of 
the  rules  and  regulations  of  a  board  of  health  is  not  unconstitutional. 
Special  legislation. 

Cited  in  Robert  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C.  C.  A.  672, 
65  U.  S.  App.  730,  85  Fed.  32,  holding  void,  act  authorizing  cities  accepting  pro- 
L.R.A.  Au.  Vol.  IV.— 21. 
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visions  of  such  act.  to  construct  sewers,  and  charge  cost  on  property  benefited: 
Smith  v.  State.  54  Tex.  Crim.  Rep.  308,  113  S.  W.  289,  holding  an  act  relating 
to  the  selection  of  juries  in  counties  of  certain  population  is  not  unconstitu- 
tional as  a  special  law. 

Cited  in  footnote  to  Adams  v.  Beloit,  47  L.  R.  A.  441,  which  sustains  option 
giving  specially  chartered  cities  power  to  adopt  provisions  of  general  law. 

Cited  in  note  (114  Am.  St.  Rep.  324,  325)   on  constitutionality  of  local  option 
laws. 
Pardoning  power. 

Cited  in  State  v.  Bowman,  145  5".  C.  454,  122  Am.  St.  Rej>.  464,  59  S.  E.  74. 
holding  a  legislative  act  pardoning  an  accused  for  participation  in  certain  crimes 
under  certain  circumstances  was  valid. 

Cited  in  footnote  to  Territory  v.  Richardson.  49  L.  R.  A.  440,  which  holds  in- 
valid, statutory  limitations  on  pardoning  power  of  governor. 

Cited  in  note  (34  L.  R.  A.  255)  on  legislative  power  to  grant  pardons  or 
amnesty. 

28  L.  R,  A.  216,  BALTIMORE  &  O.  &  C.  R.  CO.  v.  PAUL,  143  Ind.  23,  40  X.  K 

519. 
Liability   for   injury   to  servant   of  another. 

Approved  in  Baltimore  &  O.  &  C.  R.  Co.  v.  Leathers,  12  Ind.  App.  5G7.  40  N. 
E.  1094  (dissenting  opinion),  on  question  of  liability  of  railroad  company  for  in- 
jury to  employer  of  other  company  operating  train  on  road  of  former  company : 
Chicago  &  G.  T.  R.  Co.  v.  Hart,  209  111.  425,  66  L.  R.  A.  81,  70  X.  E.  <>r,4  (.11- 
senting  opinion),  majority  holding  lessors  not  relieved  from  liability  for  injuries 
to  lessee's  employees  from  defective  rolling  stock,  although  resulting  from  lattci •'- 
negligence,  in  absence  of  statute. 

Cited  in  Travis  v.  Kansas  City  S.  &  G.  R.  Co.  119  La.  490,  10  L.R.A.  iX.s.i 
1190,  121  Am.  St.  Rep.  526,  44  So.  274,  holding  the  lessors  of  a  railroad  were 
not  liable  for  the  killing  of  an  employee  of  the  operating  road  in  a  collision 
because  of  a  failure  to  have  the  yards  properly  provided  with  lights. 

Cited  in  notes  (37  L.  R.  A.  84)  on  which  of  two  or  more  persons  is  master  of 
another  who  is  conceded  to  be  servant  of  one  of  them;  (44  L.  R.  A.  754)  on  lia- 
bility of  lessor  of  railroad  for  injuries  caused  by  negligence  of  another  company 
using  road  under  lease,  license,  or  other  contract;  (66  L.R.A.  144)  on  liability 
for  acts  of  independent  contractor  where  injuries  result  from  nonperformance 
of  absolute  duties  of  employer. 

Distinguished  in  Empire  Trust  Co.  v.  Egypt  R.  Co.  182  Fed.  108,  holding 
that  lessor  of  railroad  is  not  liable  for  services  performed  for  lessee  company 
in  operation  of  road. 

28  L.  R.  A.  220,  WILDBERGER  v.  HARTFORD  F.  INS.  CO.  72  Miss.  338,  48 

Am.  St.  Rep.  558,  17  So.  282. 
Insurance   by  agent    of   his   own    property. 

Cited  in  Arispe  Mercantile  Co.  v.  Capital  Ins.  Co.  133  Iowa,  273,  9  L.Fv.A. 
(X.S.)  1086,  110  X.  W.  593,  12  Ann.  Cas.  93,  holding  an  insurance  company  not 
bound  by  a  policy  issued  by  an  agent  on  the  property  of  a  corporation  of  which 
he  was  a  director,  without  its  knowledge;  Dull  v.  Royal  Ins.  Co.  159  Mich.  675, 
124  N.  W.  533,  on  an  insurance  company  as  not  being  bound  for  insurance 
of  property  in  which  agent  interested  where  no  notice  given  to  company. 

Cited  in  footnote  to  Ziuimermann  v.  Dwelling-House  Ins.  Co.  33  L.  R.  A.  698, 
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which  holds  company  not  bound  until  approval  of  policy  written  by  agent  on  own 
property. 

(Cited  in  note   (9  L.R.A.  (N.S.)    1085)   on  power  of  agent  to  bind  insurer  not 
knowing  his  interest  in  property  insured. 
Knowledg-e  of  »««•  ni . 

Cited  in  Home  Ins.  Co.  v.  North  Little  Rock  Ice  &  Electric  Co.  86  Ark.  544, 
23  L.R.A. (N.S.)    1203,  111  S.  W.  994,  on  where  the  knowledge  of  an  insurance 
agent  will  not  be  imputed  to  his  principal. 
Status   of  receiver. 

Cited  in  Durbin  v.  Northwestern  Scraper  Co.  36  Ind.  App.  135,  73  N.  E.  297, 
holding  when  and  how  a  note  issued  by  a  corporation  is  to  be  paid  is  to  be 
determined  by  the  court  and  not  the  receiver  in  accordance  with  a  prior  agree- 
ment between  the  corporation  and  creditors. 

Cited  in  note    (71  Am.   St.  Rep.  353)    on  relation  of  receivers  to  pre-existing 
liens  and  remedies  for  their  enforcements. 
Relief  from   traiiNaction   In  which  :i^<-ni   acted  for  both   parties. 

Cited  in  note   (17  L.R.A. (N.S.)   623)   on  right  to  affirmative  relief  from  trans- 
action in  which  agent  acted  for  both  parties. 
Validity  of  contracts  between   officer  and   corporation. 

Cited  in  note  (139  Am.  St.  Rep.  604)  on  validity  of  contracts  between  officer 
and  corporation. 

28  L.  R.  A.  221,  HUNTOX  v.  LUCE,  60  Ark.  146,  46  Am.  St.  Rep.  165,  29  S.  W. 
151. 

.1  ii  ri  sil  i<-(  ion::  I    amount. 

Cited  in  Fidelity  Mut.  L.  Ins.  Co.  v.  Stegall,  27  Okla.  153,  111  Pac.  389,  hold- 
ing that  in  United  States  commissioner's  courts  amount  of  debt  claimed  and  not 
penalty  of  bond  determines  amount  in  controversy  and  jurisdiction  of  court; 
Carroll  County  Bank  v.  State,  95  Ark.  198,  128  S.  W.  1042,  holding  that  two 
causes  of  action  on  separate  bonds,  each  for  less  than  $100  but  aggregating  more 
than  that  cannot  be  united  to  give  circuit  court  jurisdiction;  Kilgore  Lumber 
Co.  v.  Thomas,  95  Ark.  47,  128  S.  W.  62,  holding  that  justice  of  peace  has 
no  jurisdiction  of  counterclaim  for  $500  where  defendant  asks  that  it  be  used 
as  extinguishment  of  plaintiff's  claim  for  $219  and  that  he  recover  balance 
against  plaintiff. 

28  L.  R,  A.  231,  CHEMICAL  NAT.  BANK  v.  ARMSTRONG,  8  C.  C.  A.  155,  16 

U.  S.  App.  465,  59  Fed.  372,  13  C.  C.  A.  47,  31  U.  S.  App.  75,  65  Fed.  573. 
Povrers    of   corporate   officers. 

Later  appeal  in  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  623,  44  L.  ed.  613, 
20  Sup.  Ct,  Rep.  498,  Affirming  27  C.  C.  A.  602,  54  U.  S.  App.  462,  83  Fed.  556, 
Which  Affirms  76  Fed.  339,  holding  national  bank  liable  for  money  obtained  by 
its  vice  president  as  loan  from  other  bank,  and  used  in  its  business,  though  loan 
not  negotiated  by  its  direction. 

Approved  in  Glidden  &  J.  Varnish  Co.  v.  Interstate  Nat.  Bank,  16  C.  C.  A.  543, 
32  U.  S.  App.  654,  69  Fed.  922,  holding  general  manager  of  corporation  empow- 
ered to  borrow  money  to  pay  debts  or  purchase  goods,  and  give  corporate  note  for 
same;  First  Nat.  Bank  v.  Stone,  106  Mich.  370,  64  N.  W.  487,  holding  bona  fide 
holder  of  note  containing  indorsement  of  bank  entitled  to  protection,  though  bank 
officials  negotiating  transfer  sought  to  defraud  holder  or  stockholders  of  bank; 
First  Nat.  Bank  v.  Michigan  City  Bank,  8  N.  D.  612,  80  N.  W.  766,  holding  cash- 
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ier  of  state  bank  unauthorized  to  borrow  money  unless  authority  specially  given 
by  directors. 

Distinguished  in  City  Xat.  Bank  v.  Chemical  Nat.  Bank,  26  C.  C.  A.  197,  52  U. 
S.  App.  209,  80  Fed.  861,  holding  national  bank  liable  on  notes  executed  by  it 
through  cashier  having  almost  entire  management,  for  amount  not  so  great  as 
to  excite  suspicion;  Wilson  v.  Pauly,  18  C.  C.  A.  480,  37  U.  S.  App.  642,  72  Fed. 

135,  holding  agency  of  president  adopted  and  unauthorized  acts  ratified  by  bank 
suing  on  notes  procured  by  him. 

Amount   of    dividend    on    secured    claims    imainxi    insolvent. 

Reaffirmed  on  later  appeal  in  Aldrich  v.  Chemical  Xat.  Bank,  176  U.  S.  639, 
44  L.  ed.  619,  20  Sup.  Ct.  Rep.  498.  Affirming  27  C.  C.  A.  602,  54  U.  S.  App.  462, 
83  Fed.  556,  Which  Affirms  76  Fed.  339,  holding  that  collections  from  collateral 
securities  made  by  creditor  of  insolvent  bank  after  its  insolvency  is  declared  need 
not  be  deducted  from  amount  on  which  dividends  computed. 

Approved  in  London  &  S.  F.  Bank  v.  Williamette  Steam-Mill  Lumbering  &  Mfg. 
Co.  80  Fed.  227,  and  Doe  v.  Northwestern  Coal  &  Transp.  Co.  78  Fed.  72,  holding 
secured  creditor  of  corporation  not  required  to  exhaust  security  before  participat- 
ing in  general  assets;  Merrill  v.  First  Nat.  Bank.  21  C.  C.  A.  285.  41  U.  S.  App. 
529,  75  Fed.  151,  holding  creditor  of  insolvent  bank  entitled  to  prove  whole  amount 
of  claims  against  it,  regardless  of  collateral  security;  Williams  v.  Overholt,  46  W 
Va.  340,  33  S.  E.  226,  holding  secured  creditors  entitled  to  dividend  on  full  amount 
of  claim,  regardless  of  collateral :  Levy  v.  Metropolitan  Nat.  Bank.  57  111.  App.  149. 
holding  claim  of  secured  creditor  allowable  for  amount  owing  at  time  of  assign- 
ment, without  reference  to  collateral  i  Sullivan  v.  Erie,  8  Colo.  App.  13,  44  Pac.  !>4S. 
holding  secured  creditor  entitled  to  dividend  on  full  amount  of  claim,  although 
collateral  sold  by  him  after  claim  allowed;  Merrill  v.  National  Bank,  173  V.  S. 

136,  43  L.  ed.  642,  19  Sup.  Ct.  Rep.  360,  holding  secured  creditor  entitled  to  div- 
idends on  full  amount  of  claim,  regardless  of  any  sums  received  from  collaterals 
after  transfer  of  assets  from  debtor  in  insolvency;  Merrill  v.  National  Bank.  17M 
U.  S.  136,  43  L.  ed.  642,  19  Sup.  Ct.  Rep.  360,  holding  that  secured  creditor  of 
insolvent  bank  may  receive  dividends  on  full  amount  of  claim  as  proved,  notwith- 
standing collections   subsequently  made   from   collaterals;    Central   Trust   Co.   v. 
Richmond.  N.  I.  &  B.  R.  Co.  41  L.  R.  A.  464,  15  C.  C.  A.  283,  31  U.  S.  App.  675,  68 
Fed.  99,  holding  that  subcontractors  having  common  security  will  take  pro  rata 
on  full  amount  of  their  claims  without  deduction  for  payments  by  principal  con- 
tractor on  account  of  his  personal  liability:   Re  Hayes,  37  Misc.  284.  75  N.  Y. 
Supp.  312,  holding  exchange  of  creditor  of  suspended  member  of  New  York  stock 
exchange  entitled  to  prove  for  entire  amount  of  original  claim,  although  dividends 
received  out  of  sale  of  debtor's  membership;  Pace  v.  Pace,  95  Ya.  70S.  44  L.  R.  A. 
462,  30  S.  E.  361,  holding  surety  paying  obligation  entitled  to  receive  dividends 
against  cosurety's   insolvent  estate   on  entire   debt,   till   reimbursed   for   half   of 
amount  paid;  Chemical  Nat.  Bank  v.  World's  Columbian  Exposition,  170  111.  91, 
48  N.  E.  331,  Affirming  67  111.  App.  178.  holding  acceptance  from  comptroller  of 
currency  of  undisputed  part  of  claim  against  insolvent  bank  not  estopped  against 
suing  for  balance;  Re  Burke,  25  R.  I.  302,  55  Atl.  825.  holding  a  secured  creditor 
is  entitled  to  dividends  upon  the  full  amount  of  his  claim. 

Cited  in  Buttler  v.  Commonwealth  Tobacco  Co.  73  N.  J.  Eq.  207.  67  Atl.  514. 
holding  a  creditor  of  an  insolvent  corporation  holding  collateral  insufficient  to 
pay  his  entire  claim  may  treat  the  collateral  as  security  and  recover  dividends 
of  the  assets  on  the  entire  amount  due:  Shawnee  County  v.  Hurley,  94  C.  C.  A. 
362.  169  Fed.  95,  holding  payments  after  bankruptcy  of  principal,  by  obligor* 
in  bond  does  not  prevent  the  obligee  from  recovering  dividends  from  other 
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obligors  on  the  full  amount  of  his  claim;  First -Nat.  Bank  v.  William  R.  Trigg 
Co.  106  Va.  345,  56  S.  E.  158,  on  a  secured  creditor  having  a  right  to  receive 
dividends  on  the  whole  amount  of  his  claim;  Re  E.  Bement's  Sons,  150  Mich. 
533,  114  N.  W.  327,  on  the  rules  applicable  to  the  payment  of  dividends  to 
secured  creditors. 

Distinguished  in  Erie  v.  Lane,  22  Colo.  276,  44  Pac.  591,  and  State  Nat.  Bank 
v.  Esterly,  69  Ohio  St.  35,  68  N.  E.  582,  holding  creditor  who  has  realized  on  col- 
laterals entitled  to  dividends  on  balance  of  claim  only;  Marbury  v.  Kentucky 
Union  Land  Co.  10  C.  C.  A.  412,  22  U.  S.  App.  267,  62  Fed.  353,  holding  Federal 
court  required  to  follow  state  court's  construction  of  state  statute  as  to  mode  of 
distribution  of  fraudulent  grantor's  assets  as  to  secured  creditors;  New  York  Se- 
curity &  T.  Co.  v.  Lombard  Invest.  Co.  73  Fed.  545,  authorizing  allowance,  in  set- 
tling affairs  of  insolvent  corporation,  of  claims  maturing  after  appointment  of 
receiver,  but  before  order  of  distribution  made;  Mercantile  Nat.  Bank  v.  Macfar- 
lane,  71  Minn.  501,  70  Am.  St.  Rep.  352,  74  N.  W.  287,  requiring  dividend  to  be 
computed  in  favor  of  holder  of  notes  indorsed  by  insolvent  on  balance  remaining 
after  deducting  payments  by  principal  debtor;  Virginia  Carolina  Chemical  Co.  v. 
Edwards,  136  N.  C.  77,  48  S.  E.  568,  holding  collections  on  notes  held  by 
a  debtor  as  the  property  of  the  creditor  and  to  be  applied  ou  his  debt  when 
collected,  to  be  part  payment  of  the  debt. 

Disapproved  in  Citizens'  Bank  v.  State,  8  Kan.  App.  469,  54  Pac.  510,  holding 
secured  creditor  of  insolvent  bank  entitled  to  dividends  only  on  deficiency  remain- 
ing after  exhausting  collateral;  Jamison  v.  Adler-Goldman  Commission  Co.  59 
Ark.  553,  28  S.  W.  35,  requiring  deduction  of  amounts  realized  on  collateral  se- 
curities, in  ascertaining  amounts  due  from  insolvent  decedent's  estate;  Levy  v. 
Chicago  Nat.  Bank,  158  111.  96,  30  L.  R.  A.  382,  footnote  p.  380,  42  N.  E.  129, 
requiring  deduction  of  amount  realized  on  collateral  to  time  of  making  proofs 
before  participating  in  dividends. 
Interest  on  claims  of  different  priorities  against  insolvent. 

Approved  in  Jourolmon  v.  Ewing,  29  C.  C.  A.  44,  56  U.  S.  App.  149,  85  Fed. 
105,  requiring  allowance  of  interest  to  date  of  decree  where  fund  in  court  is  sub- 
ject to  lien  claims  of  different  priorities;  Central  Trust  Co.  v.  Condon,  14  C.  C. 
A.  328,  31  U.  S.  App.  387,  67  Fed.  98,  requiring  allowance  of  interest  on  superidr 
lien  to  time  of  satisfaction,  in  distributing  proceeds  of  common  security  between 
liens  of  different  priorities. 

Cited  in  Sexton  v.  Dreyfus,  219  U.  S.  345,  55  L.  ed.  245,  31  Sup.  Ct.  Rep. 
256,  holding  that  secured  creditor  of  bankrupt  can  apply  interest  and  dividends 
accruing  on  securities  after  date  of  petition  to  interest  on  debt  accruing  after 
such  date;  Re  Kallak,  147  Fed.  278,  on  the  recovery  of  interest  on  claims  due 
from  an  insolvent  estate. 

'  Cited   in   note    (19  L.R.A.  (N.S.)    429,  430,   431)    as   to  whether   stockholder's 
liability  for  debts  of  corporation  includes  interest. 

Distinguished  in  Richmond  &  I.  Constr.  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co.  34 
L.  R.  A.  632,  15  C.  C.  A.  299,  31  U.  S.  App.  704,  68  Fed.  116,  authorizing  inclusion 
of  interest  on  overdue  claims  of  subcontractors  in  amount  of  their  liens,  though 
property  owner  insolvent  and  funds  applicable  to  inferior  liens  will  be  dimin- 
ished; First  Nat.  Bank  v.  J.  I.  Campbell  Co.  52  Tex.  Civ.  App.  451,  114  S. 
W.  887,  holding  that  interest  is  allowed  on  claim  against  corporation  in  hands 
of  receivers  if  corporation  be  solvent. 
What  constitutes  loan. 

Cited  in    Nebraska  v.  First   Nat.    Bank,  88    Fed.  949,  holding    transaction    by 
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which  state  treasurer  places  state  funds  in  bank  subject  to  check,  bank  giving  se- 
curity and  agreeing  to  pay  interest  on  daily  balances,  deposit,  not  loan. 

28  L.  R.  A.  242,  Re  CLARK,  65  Conn.  17,  31  Atl.  522. 
\Vliut   is  judicial   power. 

Cited  in  Xorwalk  Street  R.  Co's  Appeal,  69  Conn.  591,  39  L.  R.  A.  799.  37  Atl. 
1080.  holding  approval  and  adoption  of  plan  for  street  railway  not  within  scope 
of  judicial  power:  Re  Mac  Farland,  30  App.  D.  C.  380,  holding  the  duty  of  as- 
certaining the  value  of  the  plant  of  a  private  corporation  as  a  basis  of  increasing 
its  capital  stock  is  a  legislative  duty  and  not  properly  imposed  upon  a  court. 
It  iiih  i  to  trial  by  Jury.  . 

Approved  in  People  ex  rel.  Akin  v.  Kipley,  171  111.  70,  41  L.  R.  A.  784,  49  X. 
E.    229,   holding   trial   of   charges    for   removal   of   officers   not    within   provision 
for  trial  by  jury. 
Summary  punishment  for  contempt. 

Cited  in  Goodman  v.  People,  90  111.  App.  540.  holding  refusal  of  witness  to  af- 
firm or  be  sworn  not  indictable,  but  summarily  punishable  as  contempt,  when  done 
in  course  of  judicial  proceeding;  Ex  parte  Canada.  151  Mo.  App.  712,  132  S.  W. 
754,  holding  that  witness  brought  before  justice  of  peace  may  be  held  in  con- 
stable's custody  upon  justice's  order  for  refusal  to  testify;  Re  Sanford,  236 
Mo.  690,  139  S.  VV.  376.  holding  that  county  board  of  equalization  has  power  to 
punish  for  contempt  witness  who  appears  before  it  and  refuses  to  testify: 
Re  Barnes,  204  X.  Y.  128,  97  X.  E.  508  (dissenting  opinion),  on  nature  of  pro- 
ceeding for  punislnnent  of  contempt  under  section  856  of  Code  of  Civil  Procedure. 
Determining:  constitutionality  of  statutes. 

Approved  in  State  v.  Travelers  Ins.  Co.  73  Conn.  260,  57  L.R.A.  493,  47  Atl. 
299;  Swanson  v.  Ottumwa,  118  Iowa,  189,  59  L.R.A.  630,  91  X.  W.  1048;  State 
v.  Conlon,  65  Conn.  484,  31  L.R.A.  57,  48  Am.  St.  Rep.  227,  33  Atl.  519,— hold- 
ing that  court  will  look  at  essence  a  swell  as  form  in  determining  whether  law 
invades  constitutional  right. 

28  L.  R.  A.  249,  CHICAGO,  M.  &  ST.  P.  R.  CO.  v.  MILWAUKEE,  89  Wis.  500, 

6.  X.  W.  417. 
Taxes,  assessments,  and  mechanic*  liens  on  corporate   property Taxes. 

Approved  in  State  ex  rel.  Milwaukee  Street  R.  Co.  v.  Anderson,  90  Wis.  ">t>4. 
63  X.  VV.  746,  holding  franchises  and  all  other  property  of  street  railway  com- 
pany assessable  as  entirety  as  personalty  at  place  of  principal  office;  Monroe 
W;it<'i  works  Co.  v.  Monroe,  110  NVis.  20,  85  X.  W.  685,  holding  unenforceable, 
agreement  by  city  to  pay  water  company  sum  equal  to  all  assessments  on  portions 
of  plant  in  street,  as  taxes  must  be  assessed  as  lump  sum  on  all  corporate  prop- 
erty; Chicago  &  X.  W.  R.  Co.  v.  Forest  County,  95  Wis.  89,  70  X.  W.  77,  holding 
tools,  fuel.  etc..  used  by  railroad  company  in  operating  road  not  subject  to  di>'iv-~ 
for  taxes  in  absence  of  special  statutory  authority. 

Cited  in  Southern  California  R.  Co.  v.  Workman,  146  Cal.  84,  79  Pac.  586, 
2  Ann.  Cas.  583,  holding  railroad  company's  right  of  way  cannot  be  sold  to 
satisfy  street  assessment;  State  ex  rel.  Xorthwestern  Coal  R.  Co.  v.  Will- 
cutt-i.  140  Wis.  452.  122  X.  W.  1048,  holding  property  used  in  operation  of  its 
road  by  railroad  company,  which  is  common  carrier,  not  subject  to  taxation 
by  city. 

Cited  in  footnote  to  United  R.  &  Electric  Co.  v.  Baltimore,  52  L.  R.  A.  772, 
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which  holds  railroad  right  of  way  and  tracks  not  within  provision  as  to  increas- 
ing rate  of  tax  on  ''landed  property." 

—  Local     improvement     assessments. 

Approved  in  Boston  v.  Boston  &  A.  R.  Co.  170  Mass.  100,  49  X.  E.  95,  holding 
railroad  right  of  way  not  exceeding  5  rods  in  width  exempt  from  street  improve- 
ment assessment. 

Cited  in  River  Forest  v.  Chicago  &  N.  W.  R.  Co.  197  111.  348,  64  N.  E.  364, 
holding  that  railroad  right  of  way  is  not  ordinarily  benefited  by  local  improve- 
ment; Kansas  City,  P.  &  G.  R.  Co.  v.  Waterworks  Improv.  Dist.  No.  1,  68  Ark. 
381,  59  S.  W.  248,  holding  right  of  way  and  depot  grounds  of  railroad  company 
assessable  for  local  improvements  benefiting  same ;  Chicago.  R.  I.  &  P.  R.  Co.  v. 
Ottumwa,  112  Iowa,  312,  51  L.  R,  A.  769,  footnote  p.  763,  83  N.  W.  1074,  holding 
railroad  right  of  way  adjacent  to,  but  occupying  no  portion  of,  street  not  subject 
to  street  paving  assessment;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Milwaukee,  148  Wis. 
42,  133  X.  W.  1120,  holding  that,  under  statute  right  of  way  of  railroad  is 
subject  to  special  assessments  for  street  improvements;  Shreveport  v.  Kansas 
City,  S.  &  G.  R.  Co.  125  La.  582,  —  L.R.A.  (X.S.)  — ,  51  So.  648,  on  status  of 
railway  as  "abutting  owner"  within  paving  assessment. 

Cited  in  footnotes  to  Detroit,  G.  H.  &  M.  R.  Co.  v.  Grand  Rapids,  28  L.R.A. 
793,  which  denies  right  to  assess  railroad  right  of  way  for  opening  and  paving 
street  across  it:  Philadelphia  use  of  McC'ann  v.  Philadelphia  &  R.  R.  Co.  34 
R.  A.  564,  which  holds  exemption  of  roadbed  does  not  extend  to  strip  1,500  feet 
wide,  used  as  coal  and  ore  terminal;  Storrie  v.  Houston  City  Street  R.  Co.  44  L. 
R.  A.  716,  which  holds  street  railway  company  required  to  pave  between  rails  and 
6  inches  each  side;  Lake  Shore  &  M.  S.  R.  Co.  v.  Grand  Rapids,  29  L.  R.  A.  195, 
which  holds  sale  of  railroad  property  at  terminus  invalid  as  mode  of  collecting 
assessments ;  Cincinnati,  L.  &  X.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  566,  which  de- 
nies right  to  assess  entire  cost  of  land  taken  for  highway  on  remaining  land  of 
same  owner. 

Cited  in  notes  (35  L.  R.  A.  40)  on  liability  to  local  assessments  for  benefits,  of 
property  exempt  from  general  taxation;  (28  L.  R.  A.  252)  on  liability  of  railroad 
right  of  way  to  assessment  for  local  improvements;  (12  L.R.A.  (X.S.)  112)  on 
same  point;  (15  L.R.A.  (X.S.)  489)  on  liability  of  railway  occupying  street, 
to  assessment  for  improvements;  (28  L.R.A. (X.S.)  1126,  1177)  on  assess- 
ments for  improvements  by  front-foot  rule. 

Distinguished  in  Heman  Constr.  Co.  v.  Wabash  R.  Co.  206  Mo.  186,  12  L.R.A. 
(X.S.)  120.  121  Am.  St.  Rep.  649,  104  S.  W.  67,  12  Ann.  Cas.  630,  holding 
railroad  right  of  way  is  subject  to  assessments  for  local  improvements  unless 
specially  exempted:  Chicago,  M.  &  St.  P.  R.  Co.  v.  Janesville,  137  Wis.  9,  28 
L.R.A.  (X.S.)  1130,  118  X.  W.  182,  holding  property  of  railroad  company  in- 
cluding land  upon  which  freight  depot  and  spur  tracks  are  situated  subject  to 
assessment  for  sewer,  under  statute. 

Disapproved  in  effect  in  Indianapolis  &  V.  R.  Co.  v.  Capitol  Paving  &  Constr. 
Co.  24  Ind.  116,  54  X.  E.  1076,  holding  railroad  right  of  way  bordering  on  street 
subject  to  assessment  for  street  improvement;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Hays,  17  Ind.  App.  264,  44  X.  E.  375,  holding  railroad  right  of  way  assessable 
for  highway  improvement:  Xorthern  P.  R.  Co.  v.  Seattle,  46  Wash.  679,  12 
L.R.A. (X.S.)  123,  123  Am.  St.  Rep.  955,  91  Pac.  244,  holding  railroad  right 
of  way  is  subject  to  special  local  assessment. 

—  Mechanic*s   liens. 

Cited  in  Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  R.  &  Light  Co. 
110  Wis.  643,  84  Am.  St.  Rep.  948,  86  X.  W.  592,  holding  mechanic's  lien  enforce- 
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able  against  structures  and  property  of  railroad  not  essential  to  maintenance; 
National  Foundry  &  Pipe  Works  v.  Oconto  Water  Co.  68  Fed.  1009,  holding  that 
Federal  court  will  not  recede  from  position  that  mechanic's  lien  exists  against 
property  of  water  company,  because  state  court  has  subsequently  changed  its  con- 
struction of  state  statute  in  regard  thereto. 

28  L.  R.  A.  255,  LACKMAN  v.  BLOCK,  47  La.  Ann.  505,  17  So.  153. 
Release  of  guarantor  or  surety. 

Cited  in  footnotes  to  Fidelity  Mut.  Life  Asso.  v.  Dewey,  54  L.  R.  A.  945,  which 
holds  sureties  on  bond  of  employee  released  by  continuing  him  in  employ  without 
weekly  reports  as  required  by  contract;  Connecticut  General  L.  Ins.  Co.  v.  Chase, 
53  L.  R,  A.  510,  which  holds  concealment  of  prior  shortage  of  agent,  fraud  re- 
leasing sureties  on  his  bond. 
\otice  of  acceptance  of  guaranty. 

Cited  in  Peoples'  Bank  v.  Lemarie,  106  La.  431,  31  So.  138,  holding  that  notice 
of  acceptance  of  guaranty  may  be  waived  by  form  of  guaranty  or  implied  from 
its  terms. 

Cited  in  footnotes  to  German  Sav.  Bank  v.  Drake  Roofing  Co.  51  L.R.A.  758, 
which  holds  notice  of  acceptance  necessary  to  bind  guarantor;  Cowen,  M.  & 
Co.  v.  Roberts,  65  L.R.A.  729,  which  holds  notice  of  acceptance  not  necessary 
to  bind  one  guaranteeing  debt  with  provision  that  guaranty  shall  remain  in 
force  until  full  payment  or  discharge  in  writing. 

Cited  in  note  (16  L.R.A.  (N.S.)  366,  369,  372)  on  necessity  of  notice  of  ac- 
ceptance to  bind  guarantor. 

Distinguished  in  Edward  B.  Bruce  Co.  v.  Lambour,  123  La.  981,  49  So.  659, 
holding  contract  of  suretyship  is  completed  by  action  of  sureties   in  execution 
and  furnishing  of  bond  with  knowledge  it  is  necessary  to  make  principal's  con- 
tract with  obligee  effective. 
Documentary  evidence. 

Cited  in  Vredenburg  v.  Baton  Rouge  Sugar  Co.  52  La.  Ann.  1672,  28  So.  122, 
holding  answer  in  other  suit  admissible,  but  not  conclusive  against  one  not  a 
party  to  such  suit. 
Right   of  surety  or  guarantor  to  knorr   nature  and  extent   of  risk. 

Cited   in   Sherman   v.   Harbin,    125   Iowa,    182,   100   N.   W.   629,   on    duty    of 
obligee  in  bond  to  communicate  to  surety  his  knowledge  concerning  unreliabil- 
ity of  principal. 
Estoppel  by  pleading. 

Cited  in  Davis  v.  Welch,  128  La.  791,  55  So.  372,  holding  that  allegation  in 
petition  that  note  proceeded  on  was  received  in  pledge  on  certain  date  does  not 
estop   plaintiff   from   thereafter   alleging   that   note   was   received   as   continuing 
security  for  pre-existing  debt. 
Concluslveness  of  judicial  admission  as  to   strangers. 

Cited  in  note  (28  L.R.A.(N.S.)  328)  on  conclusiveness  of  judicial  admission 
as  to  strangers. 

28  L.  R,  A.  273,  AVENT-BEATTYV1LLE  COAL  CO.  v.  COM.  96  Ky.  218,  28  S. 

W.  502. 
Restrictions  on  right   to   contract. 

Approved  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  446,  56  L.  R.  A.  322, 
footnote  p.  316,  76  Am.  St.  Rep.  682,  53  S.  W.  955,  sustaining  act  requiring  re- 
demption, on  demand,  of  store  orders,  etc.,  given  for  wages. 
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Cited  in  Sellyville  Coal  &  Min.  Co.  v.  McGlosson,  166  Ind.  568,  117  Am.  St. 
Rep.  396,  77  N.  E.  1044,  9  Ann.  Cas.  234,  sustaining  statute  requiring  certain 
corporations  to  pay  their  employees  in  money  once  every  two  weeks,  if  demanded : 
Johnson  v.  Spartan  Mills,  68  S.  C.  361,  47  S.  E.  695,  1  Ann.  Cas.  409,  holding 
statute  requiring  medium  of  payment  for  wages  other  than  money  to  be  negotia- 
ble in  cash  or  goods  at  option  of  holder  is  valid,  though  inapplicable  to  agri- 
cultural contracts;  Shortall  v.  Pugct  Sound  Bridge  &  Dredging  Co.  45  Wash. 
295,  122  Am.  St.  Rep.  899,  88  Pac.  212,  sustaining  legislation  prohibiting  pay- 
ment for  labor  otherwise  than  in  money  unless  medium  is  negotiable  and  re- 
deemable in  cash,  and  requiring  that  laborers  be  paid  forthwith  wages  due  them 
upon  ceasing  to  work;  Jordon  v.  State,  51  Tex.  Crim.  Rep.  539,  11  L.R.A. (N. 
S.)  608,  103  S.  W.  633,  14  Ann.  Cas.  616,  holding  statute  prohibiting  payment 
for  labor  in  medium  redeemable  or  payable  in  goods  is  unconstitutional;  Com. 
v.  Strauss,  191  Mass.  554,  11  L.R.A.(N.S.)  972,  78  N.  E.  136,  6  Ann.  Cas.  842, 
'  upholding  act  forbidding  condition  in  contract  of  sale  that  buyer  shall  not  deal 
in  goods  of  others  than  seller. 

Cited  in  footnotes  to  Dixon  v.  Poe,  60  L.  R.  A.  308,  which  holds  void,  act  re- 
quiring redemption  in  money  of  checks  issued  in  payment  of  wages;  State  v. 
Haun,  47  L.  R.  A.  369,  which  holds  void,  statute  prohibiting  payment,  in  other 
than  lawful  money,  of  wages  of  corporate  employees;  St.  Louis,  I.  M.  &  S.  R.  Co. 
v.  Paul,  37  L.  R.  A'.  504,  which  sustains  statute  requiring  railroad  company  to 
pay  discharged  employees  all  wages  earned  at  contract  rate  without  deduction  for 
paying  before  time  agreed  on;  Harding  v.  People,  32  L.  R.  A.  445,  which  holds 
invalid,  act  requiring  weighing  of  coal  hoisted  from  mines  whose  product  is 
shipped  by  rail  or  water;  State  v.  Julow,  29  L.  R.  A.  257,  which  holds  unlawful, 
requirement,  as  condition  of  employment,  that  employee  shall  not  belong  to  labor 
union;  Stim'son  Mill  Co.  v.  Braun,  57  L.  R.  A.  726,  which  holds  void,  statute  de- 
priving owner  of  protection  from  claims  of  subcontractors,  where '  contract  pro- 
vides for  payment  with  something  other  than  money;  Third  Nat.  Bank  v.  Divine 
Grocery  Co.  34  L.  R.  A.  445,  which  denies  right  to  prevent  transfer  of  property  in 
payment  of  debt  while  solvent;  Luman  v.  Hitchins  Bros.  Co.  46  L.  R.  A.  393^ 
which  holds  void,  statute  prohibiting  officer  of  railroad  and  mining  corporations 
only,  being  interested  in  mercantile  business;  State  v.  Missouri  Tie  &  Timber 
Co.  65  L.R.A.  588,  which  holds  void  statute  forbidding  persons  or  corporations 
carrying  on  private  enterprises  from  paying  employees  in  store  orders  not  re- 
deemable in  cash. 

Cited  in  notes  (28  L.  R.  A.  274)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money;  (28  L.  R.  A.  344)  on  validity  and  effect  of 
statutes  regulating  time  of  payment  of  wages;  (32  L.  R.  A.  855)  on  police  power 
to  protect  health  of  employees;  (15  L.R.A. (N.S.)  352)  on  validity  and  effect  of 
statutes  regulating  time  of  payment  of  wages;  (139  Am.  St.  Rep.  871)  on  con- 
stitutionality of  statutes  relating  to  wages. 

28  L.  R.  A.  277,  PERRY  MASON  SHOE  CO.  v.  SYKES,  72  Miss.  390,  17  So.  171. 
Position  of  assignee  for  creditors. 

Cited  in  Weems  v.  Love  Mfg.  Co.  74  Miss.  846,  21  So.  915,  holding  that  gen- 
eral assignee  who  lias  given  bond  occupies  dual  relation  as  assignee  and  receiver. 
Compensation  of  attorneys  from  insolvent  estate. 

Cited  in  Tishomingo  Sav.  Inst.  v.  Allen,  76  Miss.  131,  23  So.  305,  requiring  de- 
duction of  sums  advanced  by  preferred  creditors,  from  reasonable  value  of  services 
of  attorney  employed  by  assignee  for  creditors,  whose  right  to  any  compensation 
depends  on  sustaining  of  assignment;  Randolph  v.  Scruggs,  190  U.  S.  538,  47  L. 
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ed.  1170,  23  Sup.  Ct.  Rep.  310,  holding  claim  for  professional  services  rendered  as- 
signee before  adjudication  of  bankruptcy  of  assignor,  in  resisting  such  adjudica- 
tion, not  allowable  as  preferred  claim;  Re  Habegger,  71  C.  C.  A.  607.  l:'.P 
Fed.  629,  3  Ann.  Cas.  276,  holding  attorney  cannot  retain  securities  assigned 
to  him  by  insolvent  previous  to  bankruptcy  proceedings  as  compensation  for 
services  in  securing  extensions  of  time  from  creditors  and  settlement  out  of 
court  and  in  defending  bankrupt  in  criminal  proceedings. 

Cited  in  note  (2  L.R.A.  (N.S.)  1067)  on  priority  of  claims  for  attorney V 
tecs  against  property  in  hands  of  receiver  over  recorded  liens. 

28  L.  R.  A.  283,  LEWEY  v.  H.  C.  FRICK  COKE  CO.  166  Pa.  536,  45  Am.  St.  Rep. 

684,  31  Atl.  2C1. 
Running:   of   limitation. 

Approved  in  Scranton  Gas  &  Water  Co.  v.  Lackawanna  Iron  &  Coal  Co.  167  Pa. 
152,  31  Atl.  484,  holding  running  of  limitations  against  action  for  value  of  water 
taken  for  other  pxirposes  than  agreed  not  prevented  by  its  being  taken  without 
water  company's  knowledge  or  consent;  Robins's  Estate.  16  Pa.  Co.  Ct.  379.  hold- 
ing creditors  not  barred  from  compelling  legatees  receiving  voluntary  payments 
from  executors  to  contribute  to  payment  of  debts  by  lapse  of  five  years  from  con- 
firmation of  executor's  accounts;  Gotshall  v.  J.  Langdon  &  Co.  16  Pa.  Super,  t't. 
164,  holding  that  limitation  does  not  run  against  owner  in  favor  of  trespa-»T 
taking  coal  from  his  land  until  actual  discovery  of  trespass,  or  time  when  discov- 
ery reasonably  possible;  Delaware  &  H.  Canal  Co.  v.  Hughes,  183  Pa.  70,  38  L. 
R.  A.  827,  footnote  p.  826,  41  W.  X.  C.  225,  63  Am.  St.  Rep.  743/38  Atl.  5i;s. 
holding  title  to  coal  under  surface  not  obtained  by  adverse  possession  of  surface; 
Com.  v.  Folz,  23  Pa.  Super.  Ct.  566,  holding  that  statute  runs  from  date  of  pay- 
ment of  money  by  title  company  to  attorney  to  satisfj'  mortgage,  which  he  does 
not  do.  in  action  by  company  against  attorney,  for  its  recovery. 

Cited  in  Atchison.  T.  &  S.  F.  R.  Co.  v.  Atchison  Grain  Co.  68  Kan.  596.  7"> 
Pac.  1051,  1  Ann.  Cas.  639  (dissenting  opinion)  on  effect  of  fraudulent  con- 
cealment of  cause  of  action  in  preventing  statute  of  limitations  from  running. 

Cited  in  notes  (55  Am.  St.  Rep.  516)  on  effect  of  ignorance  of  one's  rights 
on  limitations  of  action:  (140  Am.  St.  Rep.  961)  on  what  constitutes  adverse 
possession  by  surface  owner  of  severed  mineral  estate;  (16  Eng.  Rul.  Cas.  231  ) 
as  to  when  limitations  begin  to  run  where  wrongful  act  and  damage  are  not 
instantaneous;  (16  Eng.  Rul.  Cas.  259,  260.  262)  as  to  whom  limitations 
begin  to  run  in  case  of  fraud  or  concealment. 

Distinguished  in  Xoonan  v.  Pardee,  200  Pa.  484,  55  L.  R.  A.  412,  footnote  p. 
410,  86  Am.  St.  Rep.  722,  50  Atl.  255,  holding  that  limitation  begins  to  run  as 
to  damage  by  subsidence  of  surface  over  mine  from  time  of  removal  of  support : 
Xoonan  v.  Pardee.  11  Kulp,  6,  holding  right  of  action  against  mine  operator  for 
failure  to  furnish  sufficient  support  to  surface  owner  barred  after  six  years  from 
removal  of  coal,  leaving  insufficient  support;  Com.  v.  Donnelly,  33  Pa.  Co. 
Ct.  603,  36  Pa.  Super.  Ct.  622,  38  Pittsb.  L.  J.  X.  S.  193.  holding  action  for 
loss  due  to  innocent  mistake  of  recorder  in  indexing  mortgage  accrues  at  time 
negligent  act  was  done. 

28  L.  R.  A.  286,  GREELEY  v.  WH1TEHEAD,  35  Fla.  523,  48  Am.  St.  Rep.  258. 
17  So.  643. 
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28  L.  R.  A.  289,  STATE  v.  HALL,  115  X.  C.  811,  44  Am.  St.  Rep.  501,  20  S.  E. 

729. 
Kxtraditloit  of  fnft'ltives  from  justice. 

Cited  in  footnote  to  State  ex  rel.  McXichols  v.  Justus,  55  L.  R.  A.  325,  which 
holds  requisition  for  extradition  "by  the  acting  governor"  made  by  chief  magis- 
trate. 

Cited  in  notes  (68  Am.  St.  Rep.  134)  on  grounds  for  refusal  by  state  to 
surrender  person  demanded  by  authorities  of  another;  (112  Am.  St.  Rep.  112) 
on  extradition  proceedings;  (47  L.  ed.  U.  S.  657)  on  necessity,  for  extra- 
dition purposes,  to  actual  presence  of  accused  in  demanding  state. 

Disapproved    in    Re   Kopel,    148    Fed.   506,    holding   states   have   no   power   of 
independent    nations    to    surrender    criminals    to    other    nations    as    matter    of 
favor  or  county. 
Who  are  fugitives  from  justice. 

Cited  in  Hyatt  v.  New  York.  188  U.  S.  718,  47  L.  ed.  664,  23  Sup.  Ct.  Rep.  456, 
holding  one  conclusively  shoving  absence  from  state  at  time  acts  complained  of 
were  committed  therein  not  fugitive  from  justice  within  meaning  of  extradition 
statute;  Re  Moyer,  12  Idaho,  263,  12  L.R.A. (N.S.)  231,  118  Am.  St.  Rep. 
214,  85  Pac.  897,  criticizing  doctrine  that  flight  must  be  from  territorial  limits 
of  state  demanding  prisoner  because  under  it,  person  in  one  state  may  fire 
across  line  and  murder  person  within  another  state  and  be  exempt  from  extra- 
dition. 

Cited  in  footnotes  to  Ex  parte  Tod,  47  L.  R.  A.  566,  which  holds  person  coming 
into  state  at  another's  request  not  fugitive  from  justice;  Drinkall  v.  Spiegel.  36 
L.  R.  A.  486,  which  holds  prisoner  in  reformatory  violating  parole  permitting 
going  into  one  state,  by  going  into  another,  a  fugitive  from  justice :  Re  Sultan.  28 
L.  R.  A.  294,  which  holds  departure  of  purchaser  to  own  home  in  6"ther  state  after 
making  criminally  false  representations,  flight  from  justice;  State  ex  rel. 
Munsey  v.  dough,  67  L.R.A.  946.  which  holds  finding  that  an  accused  is  a 
fugitive  from  justice  not  precluded  by  fact  that  indictment  shows  offense  to 
have  been  committed  more  than  six  years  before  finding  of  indictment; 
Farrell  v.  Hawley,  70  L.R.A.  686,  which  holds  that  one  cannot  be  a  fugitive 
from  justice  unless  he  was  in  the  state  from  which  the  demand  comes  when 
the  alleged  crime  was  committed. 

Cited  in  note  (28  L.  R.  A.  289)  on  who  are  fugitives  subject  to  extradition. 

Annotation  to  28  L.  R.  A.  289.  referred  to  particularly  in  People  ex  rel.  Cork- 
ran  v.  Hyatt,  172  X.  Y.  197,  60  L.  R.  A.  781,  footnote  p.  774,  92  Am.  St.  Rep.  706, 
64  X*.  E.  825,  holding  one  not  corporeally  present  in  state  when  crime  committed 
not  fugitive  from  justice  in  other  state. 
Place   where  crime    is   committed. 

Cited  in  note   (44  Am.  St.  Rep.  81.  82)   on  place  where  crime  is  committed. 

28  L.  R.  A.  294.  Re  SULTAX.  115  X.  C.  57,  44  Am.  St.  Rep.  433,  20  S.  E.  375. 
Who  are  fugitives  from  justice. 

Approved  in  State  v.  Hall,  115  X.  C.  817,  28  L.  R.  A.  292,  44  Am.  St.  Rep. 
501,  20  S.  E.  729,  holding  constructive  presence  in  state,  of  one  shooting  fatal 
bullet  across  boundary  line  from  other  state,  insufficient  to  make  him  fugitive 
from  justice. 

Cited  in  State  ex  rel.  Rhine  v.  Gerber.  Ill  Minn.  136,  126  N.  VV.  482;  Strass- 
heim  v.  Daily,  221  U.  S.  285,  55  L.  ed.  738,  31  Sup.  Ct.  Rep.  558, — holding  that 
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if  person  commits  some  overt  and  material  act  within  state  and  then  absents 
himself,  he  becomes  fugitive  from  justice,  when  crime  is  complete. 

Cited  in  footnotes  to  Ex  parte  Tod.  47  L.  R.  A.  566,  which  holds  person  com- 
ing into  state  at  another's  request  not  fugitive  from  justice;  People  ex  rel.  Cork- 
ran  v.  Hyatt,  60  L.  R.  A.  774,  which  holds  one  not  corporeally  present  in  state 
when  crime  committed  not  fugitive  from  justice  in  other  state;  State  ex  rel.  Mc- 
Nichols  v.  Justus,  55  L.  R.  A.  325,  which  holds  requisition  for  extradition  ''by  t'u1 
acting  governor"  made  by  chief  magistrate;  State  ex  rel.  Munsey  v.  dough,  67 
L.R.A.  946,  which  holds  finding  that  an  accused  is  a  fugitive  from  justice  not 
precluded  by  fact  that  indictment  shows  offense  to  have  been  committed  more 
than  six  years  before  finding  of  indictment;  Farrell  v.  Hawley,  70  L.R.A.  686, 
which  holds  that  one  cannot  be  a  fugitive  from  justice  unless  he  was  in  the 
state  from  which  the  demand  comes  when  the  alleged  crime  was  committed. 

Cited  in  notes  (68  Am.  St.  Rep.  130,  133)    on  grounds  for  refusal  by  state  to 
surrender  person  demanded  by  authorities  of  another;    (112  Am.  St.  Rep.  131, 
142)   on  extradition  proceedings;    (47  L.  ed.  U.  S.  657)  on  necessity,  for  extradi- 
dition  purposes,  to  actual  presence  of  accused  in  demanding  state. 
Questions    considered    on    habeas    corpus. 

Approved  in  Barranger  v.  Baum,  103  Ga.  474,  68  Am.  St.  Rep.  113,  30  S.  E. 
524,  denying  right  to  inquire  into  motives  or  purposes  of  prosecution  on  habeas 
corpus  for  liberation  of  one  sought  to  be  extradited. 

Cited  in  Depoilly  v.  Palmer,  28  App.  D.  C.  328,  holding  that  in  habeas 
corpus  proceedings  to  release  person  held  under  requisition  for  extradition 
court  cannot  inquire  into  motive  and  purpose  of  extradition  proceeding  nor 
consider  defense  to  indictment. 

Cited  in  footnote  to  State  ex  rel.  McNichols  v.  Justus,  55  L.  R.  A.  325,  which 
holds  that  inquiry  on  habeas  corpus  as  to  validity  of  arrest  of  fugitive  cannot 
extend  back  of  warrant. 

Cited  in  note    (21  L.R.A. (N.S.)    940,  943)    on  right,  in  reviewing  extradition 
proceedings,  to  be  heard  upon  merits  of  charge. 
•Jurisdiction   of   crime   partly   consummated    in    two   places. 

Cited  in  State  v.  Patterson,  134  N.  C.  617,  47  S.  E.  808,  holding  indictment  in 
county  where  actual  delivery  of  liquor,  unlawfully  sold,  is  made,  not  in  violation 
of  constitutional  provision  giving  accused  right  of  trial  in  district  where  crime 
was  committed. 

28  L.  R.  A.  297,  STATE  v.  WERNWAG,  116  X.  C.  1061,  47  Am.  St.  Rep.  873,  21 

S.  E.  683. 
When  title  passes  for  purpose  of  license   tax. 

Approved  in  Sims  v.  Norfolk  &  W.  R.  Co.  1.30  X.  C.  557,  41  S.  E.  673,  holding 
seller  of  sewing  machines  shipped  into  state  to  be  delivered  to  consignees  on  pay- 
ment of  purchase  price,  subject  to  license  tax. 

Cited  in  Canton  v.  McDaniel,  188  Mo.  221,  86  S.  W.  1092,  holding  sale  takes 
place  at  point  of  delivery  if  payment  of  purchase  money  at  place  of  delivery 
is  condition  of  sale. 

Cited  in  note  (60  Am.  St.  Rep.  237)   on  delivery  of  personal  property  sold. 

28  L.  R.  A.  298,  STATE  ex  rel.  EAVES  v.  RIC'KARDS,  16  Mont,  145,  50  Am.  St. 

Rep.  476,  40  Pac.  210. 
Awarding  public  contract  to  lowest  bidder. 

Approved  in  State  ex  rel.  State  Pub.  Co.  v.  Smith,  21  Mont.  48,  52  Pac.  641, 
holding  acceptance  of  bid  for  exact  supplies  advertised  for,  proper  in  preference 


333  L.  R.  A.  CASES  AS  AUTHORITIES.  [28  L.R.A.  304 

to  slightly  lower  bid  including  any  additional  supplies  of  same  kinds  at  specified 
prices  for  different  kinds,  some  of  which  are  higher  than  those  of  former  bid;  Inge 
v.  Board  of  Public  Works  135  Ala.  198,  93  Am.  St.  Rep.  20,  33  So.  678,  holding 
that  determination  of  lowest  responsible  bidder  requires  exercise  of  discretion  and 
bona  fide  judgment  of  officer  whose  duty  it  is. 

Cited  in  Williams  v.  Topeka,  85  Kan.  863,  38  L.R.A. (N.S.)  672,  118  Pac.  864, 
holding  that  term  "lowest  responsible  bidder"  as  used  in  statute  implies  skill, 
judgment  and  integrity,  as  well  as  sufficient  financial  ability;  Bank  of  Eastern 
Arkansas  v.  Bank  of  Forest  City,  94  Ark.  317,  126  S.  W.  837,  holding  that 
lowest  bidder  for  county  funds  is  not  entitled  to  complain  where  another's  bid 
was  accepted  county  reserving  right  to  reject  bids. 

Cited  in  footnote  to  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  33  L.  R.  A.  827,  which 
denies  legislative  right  to  authorize  secretary  of  state  to  purchase  in  open  market 
instead  of  from  lowest  bidder. 

Cited    in    notes    (38    L.R.A.(N.S.)     655)     on    discretion    in    choosjng    between 
bidders    for    public   contract;     (38   L.R.A. (N.S.)    673,    674)    on   elements   to   be 
considered  in  determining  responsibility  of  bidder  for  public  contract. 
Contract  by   municipality  with   officer. 

Cited  in  footnote  to  Sylvester  v.  Webb.  52  L.  R,  A.  518,  which  sustains  contract 
to  erect  school  building  by  member  of  building  committee  and  selectman  of  town. 
When  in.-i  mi:,  in  rv  lies. 

Approved  in  State  ex  rel.  Foerstel  v.  Higgins,  76  Mo.  App.  328,  holding  discre- 
tion of  election  commissioners  in  giving  notice  of  primary  elections  not  control- 
lable by  mandamus  if  faithfully  and  honestly  exercised;  State  ex  rel.  State  Pub. 
Co.  v.  Smith,  23  Mont.  49,  57  Pac.  449,  denying  power  to  control  by  mandamus, 
governor's  decision  refusing  to  approve  award  of  state  printing  contract  by  state 
board. 

Cited  in  People  ex  rel.  Sherrill  v.  Guggenheimer,  28  Misc.  744,  59  N.  Y.  Supp. 
913,  authorizing  issuance  of  mandamus  to  compel  city  council  to  perform  duty 
imposed  by  law;  State  ex  rel.  Robert  Mitchell  Furniture  Co.  v.  Toole,  26  Mont. 
32,  55  L.  R.  A.  648,  91  Am.  St.  Rep.  386,  66  Pac.  496,  declaring  that  erroneous 
failure  of  state  furnishing  board  to  award  contract  to  lowest  responsible  bidder 
not  sufficient  to  justify  issuance  of  writ  of  mandamus;  Butler  v.  Printing 
Comrs.  (Butler  v.  Darst)  68  W.  Va.  495,  38  L.R.A. (N.S.)  653,  7D  S.  E.  119, 
holding  that  mandamus  does  not  lie  to  compel  commissioners  of  printing  to 
award  contract  to  lowest  bidder,  where  contract  has  been  awarded  to  another. 

Cited  in  notes  (6  L.R.A. (N.S. )  772)  on  mandamus  to  governor;  (98  Am. 
St.  Rep.  875)  on  mandamus  as  proper  remedy  against  public  officers;  (125 
Am.  St.  Rep.  493,  505)  on  duties,  performance  of  which  may  be  compelled  by 
mandamus:  (16  Eng.  Rul.  Cas.  784)  as  to  when  mandamus  will  be  granted. 

28  L.  R.  A.  304,  BYRNE  v.  SCHUYLER  ELECTRIC  MFG.  CO.  65  Conn.  336,  31 

Atl.  833. 
Transfer   of   corporate    property. 

Approved  in  Summers  v.  Glenwood  Gold  &  Silver  Min.  Co.  15  S.  D.  24,  86  N.  W. 
749,  holding  void,  deed  of  entire  corporate  property  executed  without  authority 
from  stockholders  by  directors  at  meeting  at  branch  office,  of  which  no  notice  was 
given  to  corporation  of  which  majority  of  such  directors  were  also  directors ;  Mor- 
ris v.  Elyton  Land  Co.  125  Ala.  277,  28  So.  513,  holding  that  transfer  of  entire 
corporate  property  to  other  corporation  for  stock  of  latter,  without  unanimous 
consent  of  stockholders,  will  be  set  aside  at  suit  of  nonassenting  stockholder;  Par- 
sons v.  Tacoma  Smelting  &  Ref.  Co.  25  Wash.  505,  65  Pac.  765,  holding  lease  of 
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corporate  property  authorized  by  majority  vote  of  stockholders  voidable  at  suit  of 
nonconsenting  stockholder,  unless  authorized  by  articles  of  incorporation. 

Cited  in  Traer  v.  Lucas  Prospecting  Co.  124  Iowa,  113,  99  X.  W.  290,  holding 
that  share  holder  cannot  complain  of  sale  of  property  of  solvent  corporation 
if  such  sale  is  authorized  by  its  charter. 

Cited  in  footnote  to  McCutcheon  v.  Merz  Capsule  Co.  31  L.  R.  A.  415,  which 
holds  sale  of  entire  corporate  plant  for  stock  of  new  company  ultra  vires. 

Cited  in  notes  (35  L.R.A.  (X.S.)  396,  398)  on  power  to  sell  property  essential 
to  existence  of  corporation  as  a  going  concern  against  will  of  minority;  (57 
Am.  St.  Rep.  79)  on  what  is  a  withdrawal  of  corporate  assets;  (70  Am.  St. 
Rep.  163)  on  ultra  vires  contracts  transferring  or  leasing  corporate  property: 
( 103  Am.  St.  Rep.  566 ) ,  on  power  of  corporation  to  take  stock  or  bonds  in 
payment  for  property. 
Consolidation  of  corporations. 

Cited  in  note   (52  L.  R.  A.  381)   on  right  of  corporations  to  consolidate. 
What   constitutes   laches. 

Cited  in  Hartford  Trust  Co.  v.  West  Hartford,  84  Conn.  653,  81  Atl.  244, 
Ann.  Cas.  1912  D,  997,  to  the  point  that  one  who  acts  as  soon  as  he  has  knowl- 
edge of  invasion  of  rights  cannot  be  accused  of  laches;  Allis  v.  Hall,  76  Conn. 
334.  56  Atl.  637.  holding  laches  consists  in  an  inexcusable  delay  in  asserting  a 
right. 

Cited   in   notes    (9   L.R.A.(X.S.)    608;    103   Am.   St.   Rep.   571)    on   laches   or 
acquiescence   as   affecting   stockholder's    right   to   complain   of   corporation's    de- 
vestiture  of  title  or  control  of  its  entire  property. 
Stockholder's    Huh  i    to  object   to   transaction   ultra    vires. 

Approved  in  Victor  v.  Mills  &  Travelers'  Ins.  Co.  148  X.  C.  Ill,  16  L.R.A. 
(X.S.)  1023,  61  S.  E.  648,  16  Ann.  Cas.  291,  holding  shareholder  may  enjoin  pay- 
ment by  corporation  of  premiums  on  policy  insuring  president's  life  after  his 
withdrawal  from  company. 

Cited  in  notes  ( 1  L.R.A.  ( X.S. )  607 )  on  relation  of  stockholder  to  his  asso- 
ciates and  corporation:  (70  Am.  St.  Rep.  166,  179)  on  right  to  question  ultra 
vires  contracts  of  private  corporation:  (97  Am.  St.  Rep.  43)  on  actions  by 
stockholders  in  behalf  of  corporations  to  prevent  ultra  vires  acts. 

28  L.  R.  A.  310,  CATER  v.  XORTHWESTERX  TELEPH.  EXCH.  CO.  60  Minn. 

539,  51  Am.  St.  Rep.  543,  63  X.  W.  111. 
Additional   servitudes. 

Approved  in  Ryan  v.  Preston,  59  App.  Div.  99,  69  X.  Y.  Supp.  100,  holding 
•bicycle  sidepaths  on  highway  not  additional  burden;  Castle  v.  Bell  Teleph.  Co.  49 
App.  Div.  440,  63  X.  Y.  Supp.  482,  holding  conduit  in  street  for  telephone  wires 
previously  maintained  on  poles  not  additional  burden;  Magee  v.  Overshiner,  150 
Ind.  131,  40  L.  R.  A.  372,  65  Am.  St.  Rep.  358,  49  X.  E.  951,  holding  reasonable 
use  of  streets  for  equipment  of  telephone  system,  including  poles  and  wires,  not 
additional  burden;  Xorthwestern  Teleph.  Exch.  Co.  v.  Minneapolis,  81  Minn.  152. 
53  L.  R.  A.  186,  86  X.  W.  69,  holding  telephone  companies  empowered  to  erect 
poles  and  wires  in  streets  of  city:  Bronson  v.  Albion  Teleph.  Co.  67  Xeb.  115. 
60  L.R.A.  428.  footnote  p.  426,  93  X.  W.  201.  2  Ann.  Cas.  639.  holding  poles  and 
wires  permanently  and  exclusively  occupying  portion  of  street,  additional  bur- 
den. 

Cited  in  Kipp  v.  Davis-Daly  Copper  Co.  41  Mont.  517.  36  L.R.A. (X.S.)  669, 
110  Pac.  237,  21  Ann.  Cas.  1372.  holding  that  narrow-gauge  railroad  operated 
exclusively  in  city,  which  is  constructed  so  as  to  conform  to  street  grade,  is 
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not  additional  burden:  Mohvay  v.  Chicago,  239  111.  491,  23  L.R.A.  (X.S.)  54ti, 
S.<  >  .  E.  485.  16  Ann.  Cas.  424,  on  use  of  street  by  bicycle;  Mordhurst  v.  Ft. 
Wa  vne  &  S.  \V.  Traction  Co.  163  Ind.  280,  66  L.R.A.  116,  106  Am.  St.  Rep.  222, 
71  X.  E.  642,  2  Ann.  Cas.  967,  holding  that  interurban  railroad  over  city  streets 
does  not  constitute  an  additional  servitude;  Kinsey  v.  Union  Traction  Co.  169 
Ind.  615,  81  N.  E.  922,  holding  that  operation  of  an  interurban  railway  over 
the  tracks  of  a  street  railway  within  a  city  does  not  constitute  an  additional 
burden  on  the  streets:  Kirby  v.  Citizens'  Teleph.  Co.  17  S.  D.  369,  97  N.  W.  3, 
2  Ann.  Cas.  1.32;  Frazier  v.  East  Tennessee  Teleph.  Co.  115  Tenn.  420,  3  L.R.A. 
(N.S.)  325,  112  Am.  St.  Rep.  856,  90  S.  W.  620,  5  Ann.  Cas.  838,— holding 
that  telephone  poles  and  wires  in  street  are  not  an  additional  burden  entitling 
abutting  owner  to  compensation;  McCann  v.  Johnson  County  Teleph.  Co.  69 
Kan.  213,  66  L.R.A.  174,  76  Pac.  870,  2  Ann.  Cas.  356;  Cumberland  Teleph.  & 
Teleg.  Co.  v.  Avritt,  120  Ky.  39,  85  S.  W.  204,  8  Ann.  Cas.  955;  Lowther  v. 
Bridgeman,  57  W.  Va.  310,  50  S.  E.  410, — holding  same  as  to  highway. 

Cited  in  footnotes  to  Palmer  v.  Larchmont  Electric  Co.  43  L.  R.  A.  672,  which 
holds  electric  light  poles  not  additional  burden  on  fee  in  country  highway;  Co- 
burn  v.  New  Teleph.  Co.  52  L.  R.  A.  672.  which  holds  occupation  of  sidewalk  with 
trench  and  pipes  for  conduit  for  telephone  wires  not  additional  burden;  McCann 
v.  Johnson  County  Teleph.  Co.  66  L.R.A.  171,  which  holds  construction  and 
maintenance  of  telephone  line  on  rural  highway  not  additional  servitude. 

Cited  in  note  (106  Am.  St.  Rep.  236,  240,  262,  264)  on  what  are  additional 
servitudes  in  highways. 

Disapproved  in  Donovan  v.  Allert,  11  X.  D.  297,  58  L.  R.  A.  780,  footnote  p. 
775,  95  Am.  St.  Rep.  720,  91  N.  W.  441,  and  Krueger  v.  Wisconsin  Teleph.  Co.  106 
\\  is.  107,  50  L.  R.  A.  304,  footnote  p.  298,  81  N.  W.  1041,  holding  telephone  poles 
and  wires  an  additional  burden;  Donovan  v.  Allert,  11  N.  D.  297,  58  L.R.A. 
780,  95  Am.  St.  Rep.  720,  9]  N.  W.  441 ;  Bronson  v.  Albion  Teleph.  Co.  67  Neb. 
115,  60  L.R.A.  428,  93  X.  W.  201,  2  Ann.  Cas.  639. — holding  that  telephone  poles 
and  wires  in  street  constitute  an  additional  burden;  Cosgriff  v.  Tri-State 
Teleph.  Co.  15  X.  D.  216,  5  L.R.A. (X.S.)  1145,  107  X.  W.  525,  holding  same  as 
to  rural  highway. 
l!i;ilit«.  of  ahnttingr  owner  in  highway. 

Cited  in  L.  Realty  Co.  v.  Johnson,  92  Minn.  364,  66  L.R.A.  441,  104  Am.  St. 
Rep.  677,  100  X.  W.  94,  holding  that  abutting  owner  has  exclusive  right  of 
hunting  or  protecting  wild  game  on  highway;  Glencoe  v.  Reed,  93  Minn.  519, 
67  L.R.A.  902,  101  X.  W.  956,  2  Ann.  Cas.  594,  holding  that  abutting  owner 
may  remove  gravel  from  highway  where  such  removal  causes  no  injury  to  the 
highway  and  the  gravel  is  not  needed  for  grading  or  improving  the  road. 
How  rights  in  street  lost. 

Cited  in   footnote  to   French   v.   Robb,  57   L.  R.  A.  956,  which  holds  right  to 
maintain,  as  against  owner  of  soil,  poles  and  wires  rightfully  placed  in  street  to 
light  it,  not  lost  by  wrongfully  using  for  private  lighting. 
AVho    may    exereise    power    of    eminent    domain. 

Cited  in  Xorthwestern  Teleph.  Exch.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  76 
Minn.  345,  79  X.  W.  315,  holding  telephone  company  entitled  to  exercise  power  of 
eminent  domain  equally  with  telegraph  companies  in  establishing  its  line. 

28  L.  R.  A.  318,  COM.  v.  HAYDEX,  163  Mass.  453,  47  Am.  St.  Rep.  468,  40  N. 

E.  846. 

Matters  before  grand  jury. 
Approved  in  State  v.  Brewster,  70  Vt,  350,  42  L.  R.  A.  448,  40  Atl.  1037,  hold- 
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ing  that  presence  of  stenographer  of  state's  attorney  in  grand  jury  room  during 
taking  and  transcribing  of  testimony  will  not  abate  indictment  in  absence  of 
prejudice. 

Cited  in  notes  (28  L.  R.  A.  318)  on  competency  of  evidence  before  grand  jury; 
(28  L.  R.  A.  324)   on  sufficiency  of  evidence  before  grand  jury  to  sustain  indict- 
ment. 
Wife  as  witness  against  husband. 

Cited  in  footnote  to  People  v.  Curiale,  59  L.  R.  A.  588,  which  denies  wife's 
competency  to  testify  to  offenses  committed  by  husband  on  her  before  marriage. 

Cited  in  note   (106  Am.  St.  Rep.  769)   on  husband  and  wife  as  witness  for  or 
against  each  other  in  criminal  prosecutions. 
Evidence  of  marriage. 

Approved  in  Lowery  v.  People,  172  111.  470,  64  Am.  St.  Rep.  50,  50  N.  E.  165, 
holding  that  former  marriage  of  defendant  charged  with  bigamy  may  be  estab- 
lished by  his  admissions. 

Cited  in  note   (16  L.R.A.  (N.S.)    100)    on  presumptions  flowing  from  marriage 
ceremony. 
Absence  of  criminal  intent. 

Approved  in  Com.  v.  Murphy,  165  Mass.  70,  30  L.  R,  A.  735,  52  Am.  St.  Rep. 
496,  42  N.  E.  504,  holding  ignorance  that  girl  is  under  sixteen  years  of  age  no 
defense  against  punishment  for  criminal  intercourse  with  her;  Russell  v.  State. 
66  Ark.  188,  74  Am.  St.  Rep.  78,  49  S.  W.  821,  holding  honest  and  reasonable 
belief  in  divorce  from  first  wife,  no  defense  to  prosecution  for  bigamy,  though 
admissible  in  mitigation  of  punishment;  State  v.  Goulden,  134  N.  C.  747,  47  S.  E. 
450,  holding  neither  belief  that  first  wife  is  dead,  nor  ignorance  that  she  is  alive, 
defense  to  bigamy. 

Cited  in  State  v.  Trainer,  232  Mo.  243,  134  S.  W.  528,  holding  that  mere 
belief  on  part  of  one  charged  with  bigamy,  that  his  former  wife  had  been  di- 
vorced when,  in  fact  she  was  still  married  is  no  defense;  Com.  v.  Mixer,  207 
Mass.  142,  31  L.R.A.(X.S.)  468,  93  N.  E.  249,  20  Ann.  Cas.  1152,  holding  that 
common  carrier,  other  than  railroad  is  liable  under  statute  for  transporting 
liquor  without  permit  even  though  in  honest  ignorance  of  contents  of  package. 

Cited  in  notes  (126  Am.  St.  Rep.  208;  27  L.R.A.  (N.S.)  1100,  1102)  on  belief 
in  termination  of  former  marriage  as  defense  to  prosecution  for  bigamy;  (8 
Eng.  Rul.  Cas.  44)  on  criminal  intent  as  essential  to  commission  of  crime. 

Distinguished  in  State  v.  Audette,  81  Vt.  402,  18  L.R.A. (N.S.)  529,  130  Am. 
St.  Rep.  1061,  70  Atl.  833.  holding  man  is  not  guilty  of  adultery  if,  being  single, 
he  marries  women  he  believes  to  be  unmarried. 

Disapproved  in  Baker  v.  State,  86  Neb.  781,  27  L.R.A. (N.S.)   104,  126  N.  W. 
300,  holding  that  in  prosecution  for  bigamy  defendant  may  introduce  evidence 
showing  ground  for  belief  on  his  part  that  he  was  single  at  time  of  marriage. 
Invalidity   of    Munition*   marriages. 

Cited  in  note    (79  Am.  St.  Rep.  378)   on  invalidity  of  bigamous  marriages. 

28  L.  R.  A.  324,  STATE  v.  PETERSON,  61  Minn.  73,  63  N.  W.  171. 
Evidence  before  grand  jnry. 

Cited  in  United  States  v.  Kimball,  117  Fed.  161,  holding  evidence  given  by 
persons  in  investigation  before  grand  jury  to  ascertain  whether  crime  has  been 
committed,  not  used  elsewhere,  because  grand  jury  subsequently  indict  them. 

Cited  in  notes  (28  L.  R.  A.  323)  on  competency  of  evidence  before  grand  jury; 
(28  L.  R.  A.  325)  on  sufficiency  of  evidence  before  grand  jury  to  sustain  indict- 
ment. 


337  L.  R.  A.  CASES  AS  AUTHORITIES.  [28  L.R.A.  328 

Impaneling   ne^v    ••  r.-i  ml    jury   from   same   list. 

Cited  in  State  v.  Disbrow,  130  Iowa,  22,  106  N.  W.  263,  8  Ann.  Gas.  190, 
holding  where  an  indictment  has  been  set  aside  after  the  grand  jury  summoned 
for  that  term  has  been  discharged,  the  court  may  order  all  of  the  grand  jurors 
drawn  for  the  current  year  to  appear  and  draw  therefrom  a  new  jury  to  whom 
the  charge  against  the  defendant  may  be  submitted. 

28  L.  R.  A.  328,  EDGERLY  v.  BARKER,  66  N.  H.  434,  31  Atl.  900. 
Construction    of    \\ill. 

Approved  in  Emery  v.  Haven,  67  N.  H.  504,  35  Atl.  940,  holding  that  compe- 
tent evidence  on  the  question  is  considered  to  determine  testator's  intention, 
rather  than  arbitrary  rules  of  construction;  Stratton  v.  Stratton,  68  N.  H.  585, 
44  Atl.  699,  holding  that  testator's  intention  is  to  be  determined  by  court  as  a 
question  of  fact,  instead  of  by  applying  arbitrary  rules  of  law;  Page  v.  Eldredge 
Public  Library,  69  N.  H.  576,  45  Atl.  411,  holding  that  testator's  intention  is  to 
!)••  u-atherecl  from  language  of  will  as  a  whole,  read  in  light  of  all  surrounding 
circumstances;  Bray  v.  Miles,  23  Ind.  App.  481,  55  N.  E.  510  (dissenting  opinion), 
majority  holding  adopted  child  of  deceased  daughter  of  testator  entitled  to 
mother's  share  under  will  providing  that  in  case  of  death  of  any  of  testator's 
children  the  share  of  deceased  should  go  to  her  "children;"  Brown  v.  Berry,  71 
N.  H.  244,  52  Atl.  870.  upholding  general  intent  as  to  education  of  grandchildren 
so  as  to  allow  payment  therefor  out  of  general  fund,  when  specific  fund  pointed 
out  is  insufficient. 

Cited  in  Hayward  v.  Spaulding,  75  N.  H.  94,  71  Atl.  219,  holding  that  inter- 
pretation of  will  is  ascertainment  of  testator's  expressed  purpose  disclosed  by 
all  competent  evidence,  and  not  by  rules  of  construction;  Barker  v.  Barker,  73 
X.  H.  356,  1  L.R.A.(N.S.)  805,  62  Atl.  166,  6  Ann.  Cas.  596,  holding  number 
of  trustees  provided  for  in  will  may  be  reduced  if  not  in  contravention  of 
testator's  primary  and  leading  purpose. 
Of  statute. 

Approved  in  Opinion  of  Justices,  66  N.  H.  651,  33  Atl.  1076,  requiring  meaning 
of  statute  to  be  ascertained  by  due  consideration  of  legal  proof. 
Perpetuities. 

Cited  in  Rolfe  &  R.  Asylum  v.  Lefebre,  69  N.  H.  243,  45  Atl.  1087,  holding  void, 
devise  over  to  specified  persons  on  failure  of  trustees  of  charitable  trust  to  faith- 
fully comply  with  its  terms  and  conditions;  Troutman  v.  De  Boissiere  Odd 
Fellows'  Orphans'  Home,  66  Kan.  27,  71  Pac.  286.  holding  conveyance  to  trustees 
and  successors  in  perpetual  trust  to  provide  school  for  children  of  deceased  mem- 
bers of  secret  society  in  violation  of  rule  prohibiting  perpetuities:  Troutman  v. 
DeBoissiere  Odd  Fellows'  Orphans'  Home,  66  Kan.  27,  5  L.R.A.  (X.S.)  713,  71 
Pac.  286  (dissenting  opinion),  on  disregard  of  conditions  repugnant  to  rule 
against  perpetuities;  Merrill  v.  American  Baptist  Missionary  Union,  73  N.  H. 
417,  3  L.R.A.  (N.S.)  1147,  111  Am.  St.  Rep.  632,  62  Atl.  647,  6  Ann.  Cas.  646, 
holding  devise  over  limited  upon  indefinite  failure  of  issue  is  void  for  remote- 
ness; Hussey  v.  Sargent,  116  Ky.  70,  75  S.  W.  211,  holding  provision  of  will 
directing  accumulation  of  income  until  named  grandchild  is  or  would  have 
been  thirty-five  years  of  age,  is  valid  as  regards  a  period  of  twenty-one  years 
after  testator's  death,  also  citing  annotation  on  this  point. 

Cited  in  note   (49  Am.  St.  Rep.  126)    on  rule  against  perpetuities. 
Enforcement   of   separable    valid    part    of   instrument. 

Cited  in  Piper  v.  Boston  &  M.  R.  Co.  75  X.  H.  440,  75  Atl.  1041,  holding  that 
joining  upon  single  valid  consideration  of  agreement  enforceable  with  one  which 
L.R.A.  Au.  Vol.  IV.— 22. 
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is   unenforceable,   does   not   prevent   enforcement   of    former,    provided    they    are 
separable. 

28  L.  R.  A.  344,  Re  HOUSE  BILL  NO.  1230,  ,163  Mass.  589,  40  X.  E.  713. 
Equal    protection    and    restrictions    on    rig-lit    to    contract. 

Approved  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  446.  ">ti  L.  l{.  A.  322,  76 
Am.  St.  Rep.  682,  53  S.  W.  955,  sustaining  act  requiring  redemption  on  demand, 
of  store  orders,  etc..  given  for  wages;  Com.  v.  Beatty,  15  Pa.  Super.  Ct.  10.  sus 
taining  act  limiting  number  of  hours  a  day  woman  may  be  employed  at  specified 
kinds  of  work;  Re  Morgan,  26  Colo.  418,  47  L.  R.  A.  55,  77  Am.  St.  Rep.  269,  58 
Pac.  1071,  holding  void,  act  against  working  more  than  eight  hours  a  day  in 
mines  or  smelters;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  542,  58  L.  R.  A. 
.754,  91  Am.  St.  Rep.  934,  90  X.  \V.  1098,  holding  void,  act  prohibiting  discharge 
of  employee  because  he  belongs  to  labor  organization;  Com.  v.  Danziger,  176  Mass. 
291,  57  X.  E.  461,  sustaining  act  requiring  license  as  pawnbrokers  by  persons 
carrying  on  business  of  loaning  money  on  mortgage,  or  pledge  of  wearing  apparel, 
jewelry,  etc.;  Considine  v.  Metropolitan  L.  Ins.  Co.  165  Ma».  4(i6.  43  X.  E.  201, 
upholding  power  of  legislature  to  prescribe  form  of  insurance  policy,  and  to  re- 
quire attachment  thereto  of  copies  ot  all  papers  referred  to  therein;  Arkle  v. 
Board  of  Comrs.  41  W.  Va.  481,  23  S.  E.  804,  holding  act  authorizing  county 
court  to  hear  charges  against  justice  of  peace,  and  remove  him  from  office,  void 
as  conferring  judicial  powers  not  authorized  by  Constitution. 

Cited  in  Xew  York  Central  &  H.  R.  R.  Co.  v.  Williams.  199  X.  Y.  121,  35 
L.R.A.  (X.S.)  558,  189  Am.  St.  Rep.  850,  92  X.  E.  404,  holding  that  legislature 
may  require  railroads  to  pay  employees  semi-monthly,  in  cash;  McGuire  v. 
Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  372,  33  L.R.A.(X.S.)  721,  108  X.  W.  902, 
sustaining  statute  providing  contract  for  or  acceptance  of  insurance  relief, 
benefit  or  indemnity  shall  not  constitute  bar  or  defense  to  action  brought  under 
statute  by  railroad  employee  injured  by  negligence  of  coemployee;  Atlantic 
Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  393,  45  So.  761,  holding  legislature  has 
power  to  enact  statute  providing  that  railroad  company  is  liable  for  injury  of 
employee,  though  caused  by  negligence  of  co-employee,  and  that  no  contract 
restricting  such  liability  shall  be  legal  or  binding;  Shortall  v.  Puget  Sound 
Bridge  &  Dredging  Co.  45  Wash.  295,  122  Am.  St.  Rep.  899,  88  Pac.  212, 
sustaining  legislation  prohibiting  payment  for  labor  in  medium  pay- 
able otherwise  than  in  money  unless  same  is  negotiable  and  redeemable 
in  cash,  and  requiring  that  laborers  be  paid  forthwith  wages  due  them 
upon  ceasing  to  work;  Lawrence  v.  Rutland  R.  Co.  80  Vt.  390,  15  L.R.A. 
(X.S.)  359,  67  Atl.  1091,  13  Ann.  Cas.  475,  upholding  statute  requiring 
certain  corporations  to  pay  their  employees  weekly  in  money  and  making  as- 
signments of  future  wages  to  or  for  benefit  of  such  corporations  invalid:  Mo- 
Callum  v.  Simplex  Electrical  Co.  197  Mass.  390,  83  X.  E.  1108,  holding  statute 
providing  assignment  of  future  earnings  for  period  exceeding  two  years  from 
date  of  power  of  attorney  shall  not  be  valid  is  constitutional;  Mutual  Loan  (  o. 
v.  Martell,  200  Mass.  485,  43  L.R.A.  I  X.S.)  746,  128  Am.  St.  Rep.  446,  86  X.  E. 
916,  sustaining  statute  making  assignments  of  future  wages  invalid  as  to  employer 
unless  accepted  by  employer  and  recorded  and  making  such  assignment  by 
married  man  invalid  unless  consented  to  by  wife;  Rose  v.  Harllee.  69  S.  C.  .327. 
48  S.  E.  541,  holding  statute  is  constitutional  whereby  it  is  provided  chattel 
mortgages  shall  be  invalid  unless  mortgaged  property  is  described  in  writing 
or  typewriting,  but  not  printing,  on  face  of  mortgage:  John  P.  Squire  &  Co. 
v.  Tellier,  185  Mass.  20,  102  Am.  St.  Rep.  322,  69  X.  E.  312,  holding  statute 
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making  sales  of  stocks  of  merchandise  in  bulk  not  in  ordinary  course  of  trade  void 
as  to  creditors  of  seller,  in  absence  of  compliance  with  certain  requirements, 
is  constitutional;  Com.  v.  Strauss,  191  Mass.  554,  11  L.R.A.  (N.S.)  972,  78  X. 
E.  136,  6  Ann.  Cas.  842,  upholding  act  forbidding  condition  in  contract  of  sale 
that  buyer  shall  not  deal  in  goods  of  others  than  seller. 

Cited  in  footnotes  to  Harding  v.  People,  32  L.  R.  A.  445,  which  holds  invalid, 
act  requiring  weighing  of  coal  hoisted  from  mines  whose  product  is  shipped  by 
rail  or  water;  St.  Louis,  I.  M.  &•  S.  R.  Co.  v.  Paul,  37  L.  R.  A.  504,  which  sus- 
tains statute  requiring  railroad  company  to  pay  discharged  employees  all  wages 
earned  at  contract  rate  without  deduction  for  paying  before  time  agreed  on : 
State  v.  Julow,  29  Lv  R.  A.  257,  which  holds  unlawful,  requirement,  as  condition 
of  employment,  that  employee  shall  not  belong  to  labor  union;  Johnson  v.  Good- 
year Min.  Co.  47  L.  R.  A.  338.  which  holds  void,  statute  giving  wages  superior 
lien  on  all  corporate  property  unless  paid  monthly;  Third  Nat.  Bank  v.  Divine 
Grocery  Co.  34  L.  R.  A.  445,  which  denies  right  to  prevent  transfer  of  property 
in  payment  of  debt  while  solvent;  Republican  Iron  &  S.  Co.  v.  State,  62  L.R.A. 
136.  which  holds  statute  requiring  weekly  payment  of  wages  a  violation  of 
constitutional  provision  for  requirement  of  due  process  of  law;  International 
Text  Book  Co.  v.  Weisinger,  65  L.R.A.  599,  which  sustains  statute  prohibiting 
assignment  of  future  wages;  Toney  v.  State,  67  L.R.A.  286,  which  holds  void, 
statute  making  it  a  misdemeanor  for  one  under  contract  to  labor  to  enter  into  f 
new  contract  with  third  person  without  former  employer's  consent  and  a  suf- 
ficient excuse. 

Cited  in  notes  (32  L.  R.  A.  S54)  on  police  power  to  protect  health  of  employees; 
(28  L.  R.  A.  274)  on  validity  and  effect  of  statutes  requiring  wages  to  be  paid 
in  lawful  money;  (28  L.  R.  A.  344)  on  validity  and  effect  of  statutes  regulating 
time  of  payment  of  wages;  (15  L.R.A. (N.S.)  350,  352;  27  L.R.A. (N.S.)  255: 
35  L.R.A. (N.S.)  549)  on  same  point;  (62  Am.  St.  Rep.  177)  on  protection  of 
corporations  from  special  and  hostile  legislation;  (139  Am.  St.  Rep.  867)  on 
constitutionality  of  statutes  relating  to  wages;  (19  Eng.  Rul.  Cas.  167)  on  re- 
strictions on  right  to  contract. 

Disapproved  in  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  390,  62  L.  R.  A. 
144.  footnote' p.  136.  66  N.  E.  1005,  holding  statute  requiring  weekly  payment  of 
wages,  notwithstanding  private  contracts  to  contrary,  unconstitutional, 
it. -si  i-i. -i  ion*   on    personal   liberty. 

Cited  in  Com.  v.  Pear,  183  Mass.  248,  66  N.  E.  719,  upholding  statute  author- 
izing board  of  health  of  town  to  require  vaccination  of  all  citizens. 

28  L.  R.  A.  347,  SLOANE  v.  MARTIN,  145  N.  Y.  524,  45  Am.  St.  Rep.  630,  40 

N.  E.  217. 
Substituted  service. 

Cited  in  Taylor  v.  Emmet,  137  App.  Div.  209,  122  N.  Y.  Supp.  66,  holding 
that  legislature  may  prescribe  constructive  instead  of  actual  notice  to  bind  in- 
fant's property:  Title  &  Document  Restoration  Co.  v.  Kerrigan,  150  Cal.  311, 
8  L.R.A. (N.S.)  688,  119  Am.  St.  Rep.  199,  88  Pac.  356,  holding  service  by  post- 
ing, publication  and  mailing  may  be  made  upon  defendants  who  cannot  be 
personally  served  in  statutory  action  to  establish  title  to  real  estate  i,ri  case 
public  records  have  been  destroyed  by  flood,  fire  or  earthquake. 

L'S  L.  R.  A.  361.  O'BRIEN  v.  GRANT,  146  N.  Y.  163,  40  N.  E.  871. 
1 
flearinjf-bouse  business. 

Cited  in  Davenport  v.  National  Bank,  127  App.  Div.  397,  112  N.  Y.  Supp.  291, 
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on  right  of  bank  which  is  member  of  clearing  house  and  is  clearing  for  non- 
member  bank  to  retain  money  and  securities  of  latter  bank  to  reimburse  itself 
for  checks  it  has  paid  for  nonmember  bank  it  suspects  of  insolvency. 

Cited  in  footnote  to  Voltz  v.  National  Bank.  30  L.  R.  A.  155,  which  sustains 
right  of  bank  guaranteeing  payment  of  checks  of  other  bank  to  enable  it  to  clear 
such  checks,  to  recover  against  drawers  of  certified  check  paid  according  to  guar- 
anty. 
Unlawful  preference  by  Insolvent  bank. 

Cited  in  footnotes  to  O'Brien  v.  East  River  Bridge  Co.  48  L.  R.  A.  122.  Re- 
versing 36  App.  Div.  31,  55  X.  Y.  Supp.  206,  which  upholds  right  of  director  of 
insolvent  bank  to  notify  corporation  of  which  he  is  president,  and  which  has  a 
deposit  in  such  bank,  of  its  imminent  insolvency ;  James  Clark  Co.  v.  Colton,  49 
L.  R.  A.  698,  which  holds  void,  payment  by  insolvent  bank  of  check  of  company 
in  which  bank  president  is  chief  stockholder,  and  of  note  on  which  directors  are 
indorsers. 
Binding;  effect  of  by-laws  on  member  of  association. 

Approved  in  Haebler  v.  New  York  Produce  Exchange,  149  N.  Y.  427,  44  X.  E. 
87,  holding  member  of  produce  exchange  bound  by  its  charter  and  by-laws  as  to 
suspension  from  membership,  to  which  he  assented  on  becoming  member. 

Cited  in  Stein  v.  Marks,  44  Misc.  145.  89  X.  Y.  Supp.  921,  holding  member 
of  voluntary  or  unincorporated  society  has  only  such  rights  as  constitution 
and  by-laws  of  association  give  him;  Ranken  v.  Probey,  131  App.  Div.  331, 
115  X.  Y.  Supp.  832,  holding  rights  of  members  of  unincorporated  carriage 
dealers'  protective  association  with  such  association  and  among  themselves  are 
governed  by  their  agreement  contained  in  their  constitution  and  by-laws. 

28  L.  R.  A.  367,  CLAIR  v.  STATE,  40  Xeb.  534,  59  X.  W.  118. 
Interference  with  grand  Jury. 

Followed  without  discussion  in  Cobb  v.  State,  40  Xeb.  545,  57  X.  W.  122. 

Approved  in  State  v.  Will,  97  Iowa,  61,  65  X.  W.  1010,  sustaining  right  .of 
court  to  direct  grand  jury  to  investigate  matter  as  to  violations  of  liquor  law, 
but  not  to  tell  them  that  there  is  abundant  evidence  to  warrant  them  in  return- 
ing indictments;  Blau  v.  State,  82  Miss.  519,  34  So.  153,  sustaining  quashing  ot 
indictment  returned  by  grand  jury  in  accordance  with  expressed  charge  of  court 
that  evidence  was  sufficient  upon  which  to  find  indictment,  and  referring  particu- 
larly to  annotation  in  28  L.  R.  A.  367. 

Cited  in  footnote  to  State  v.  Brewster,  42  L.  R.  A.  444,  which  holds  indictment 
not  avoided  by  presence  of  stenographer  of  state's  attorney  in  grand  jury  room 
during  taking  of  testimony. 

Cited  in  note  (28  L.  R.  A.  368)  on  improper  influence  on,  or  interference  with, 
grand  jury. 
Contempt    of   conrt. 

Cited  in  note   (5  L.R.A.(N.S.)   917)   on  attorney's  statement  in  court  concern- 
ing decisions  as   contempt. 
Review  on  error  of  judgment   for  contempt. 

Cited  in  note  (15  Eng.  Rul.  Cas.  159)  on  review  on  error  of  judgments  for 
contempt. 

28  L.  R.  A.  375,  BAIRD  v.  BAIRD,  145  X.  Y.  659,  40  X.  E.  222. 
Parol   evidence   concerning   writings. 

Approved  in  Parmerter  v.  Colrick,  20  Misc.  205,  45  X.  Y.  Supp.  748,  holding 
oral  evidence  admissible  as  to  purposes  and  conditions  of  delivery  of  instrument 
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for  payment  of  money,  if  attempted  enforcement  would  violate  agreement  or  con- 
stitute fraud;  Lannon  v.  Lynch,  160  N.  Y.  488,  55  N.  E.  5,  holding  parol  evi- 
dence admissible  in  action  between  parties  that  note  or  security  for  payment  of 
money  was  in  fact  delivered  for  purpose  quite  different  from  that  appearing  on 
its  face;  Megowan  v.  Peterson,  173  N.  Y.  6,  65  N.  E.  738,  holding  parol  evidence 
admissible  in  action  between  parties  that  trustee  of  insolvent  firm  signing  note, 
with  word  "trustee"  after  his  name,  was  not  personally  liable,  though  representa- 
tive character  not  shown  on  face  of  note;  Underwood  v.  Greenwich  Ins.  Co.  161 
N.  Y.  425,  55  N.  E.  936,  holding  parol  evidence  admissible  that  parties  intended 
that  binding  slip,  stating  that  it  should  be  void  on  delivery  of  policy,  should  not 
survive  rejection  of  policy  and  notice  to  that  effect;  Snyder  v.  Ash,  30  App.  Div. 
185,  51  N.  Y.  Supp.  772  (dissenting  opinion),  majority  holding  parol  evidence 
incompetent  that  mortgage  executed  by  husband  and  wife,  covering  undivided 
interest  of  both,  was  executed  by  wife  merely  to  release  inchoate  right  of  dower  in 
husband's  interest;  Jamestown  Business  College  Asso.  v.  Allen,  172  N.  Y.  302, 
92  Am.  St.  Rep.  740,  64  N.  E.  952  (dissenting  opinion),  majority  holding  parol 
evidence  inadmissible  to  show  condition  upon  which  promissory  note  was  delivered. 

Cited  in  Sterling  v.  Chapin,  102  App.  Div.  598,  92  N.  Y.  Supp.  904  (dissent- 
ing opinion )  on  inapplicability  of  rule  that  written  instrument  cannot  be 
limited  by  parol  to  case  in  which  instrument  was  intended  for  special  purpose; 
Jost  v.  Wolf,  130  Wis.  40,  110  N.  W.  232,  on  inconclusiveness  of  writing  made 
as  matter  of  mere  color  or  form. 

Cited  in  note  (11  Eng.  Rul.  Cas.  226,  231)  on  parol  evidence  to  contradict 
written  instrument. 

Criticised  in  Newman  v.  Baker,  10  App.  D.  C.  200,  holding  parol  evidence  inad- 
missible that  parties  agreed  that  deed  delivered  and  accepted  should  not  take 
effect  unless  one  of  parties  should  do  certain  acts  within  a  year. 
As  to  consideration. 

Approved  in  Sparling  v.  Wells,  24  App.  Div.  587,  49  N.  Y.  Supp.  321,  holding 
declarations  of  mortgagee  while  owner,  that  it  was  without  consideration,  admissi- 
ble against  assigne  of  mortgage;  Church  v.  Case,  110  Mich.  625,  68  N.  W.  424, 
holding  parol  evidence  admissible  that  mortgage  was  executed  without  considera- 
tion, as  mere  form,  without  intent  that  it  should  be  enforced;  Hanes  v.  Sackett, 
56  App.  Div.  615,  67  N.  Y.  Supp.  843,  holding  parol  evidence  admissible  that  mort- 
gagor on  conveying  premises  agreed  that  grantee  should  receive  balance  not  yet 
received  from  mortgagee;  Williams  v.  Whittell,  69  App.  Div.  346,  74  N.  Y.  Supp. 
820,  suggesting  that  parol  evidence  was  admissible  as  to  consideration  for  execu- 
tory agreement,  although  in  form  of  instrument  under  seal,  reciting  considera- 
tion of  "$1  and  other  valuable  consideration;"  Nortrip  v.  Hermans,  16  Misc.  314, 
39  N.  Y.  Supp.  415,  holding  parol  evidence  admissible  as  to  actual  consideration 
for  assignment  of  contract  for  purchase  of  land;  Hess  v.  Allen,  24  Misc.  396, 
53  N.  Y.  Supp.  413,  holding  oral  evidence  admissible,  in  acti9n  on  contract  to  pay 
law  firm  stated  annual  salary,  alleged  to  be  illegal  in  part  because  of  agreements 
by  attorneys  to  allow  defendants  percentage  of  fees  from  persons  introduced  by 
them,  that  it  was  represented  that  such  fees  would  reduce  amount  to  be  paid  to 
attorneys;  Mygatt  v.  Coe,  147  N.  Y.  466,  42  N.  E.  17,  holding  parol  evidence  that 
husband  received  part  of  consideration  expressed  in  deed  of  wife's  premises  in 
which  he  joined  admissible  on  issue  as  to  his  possession  of  the  premises;  Medical 
College  Laboratory  v.  New  York  University,  76  App.  Div.  59,  78  N.  Y.  Supp. 
673.  holding  parol  evidence  admissible  to  show  conditions  and  consideration  of  con- 
veyance, and  failure  thereof. 

Cited  in  NigLungale  v.  J.  H.  &  C.  K.  Eagle,  141  App.  Div.  388.  126  N.  Y. 
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Supp.  339,  holding  that  parol  evidence  is  admissible  to  show  as  between  original 
parties  want  or  failure  of  consideration;  Koogle  v.  Cline,  110  Md.  604,  24 
L.R.A.(N.S.)  422,  73  Atl.  672,  holding  parol  evidence  admissible  to  show  money 
consideration  inserted  in  deed  was  not  intended  by  parties  to  be  paid;  Parsons 
v.  Teller,  111  App.  Div.  641,  97  N.  Y.  Supp.  808,  holding  presumption  of  consider- 
ation arising  from  presence  of  seal  and  acknowledgment  of  receipt  of  one  dollar 
may  be  rebutted  by  extraneous  proof. 

Cited  in  note  (14  Eng.  Rul.  Cas.  754)  on  parol  evidence  as  to  consideration 
of  deed. 

Distinguished  in  Sturmdorf  v.  Saunders,  117  App.  Div.  764,  102  N.  Y.  Supp. 
]042,   holding  parol  evidence  inadmissible  to  show  mortgagors  did  not  at  time 
mortgage  was  given  owe  holder  of  mortgage  as  much  as  mortgage  recited. 
Estoppel   by   contract. 

Approved  in  Gibbins  v.  Campbell,  148  N.  Y.  414,  42  N.  E.  1055,  holding  dis- 
charge of  mortgage  proper,  where  mortgagee  accepts  bequests  in  will  of  his  fatlier 
in  which  he  asserted  his  ownership  of  same  and  directed  its  discharge;  Bennett 
v.  Bennett,  50  App.  Div.  129,  63  N.  Y.  Supp.  387,  holding  unsealed  instrument 
signed  and  acknowledged  by  son  of  testatrix  after  her  death,  reciting  his  release 
of  all  right,  title,  and  interest  in  her  estate  in  consideration  of  transfer  of  land 
by  her  to  him,  and  acknowledging  full  satisfaction  of  all  claims,  ineffectual  to 
release  his  interest;  Orth  v.  Orth,  145  Ind.  210,  32  L.  R.  A.  308,  57  Am.  St.  Rep. 
185,  42  N.  E.  277  (dissenting  opinion),  majority  holding  parol  promise  to  testator 
by  sole  beneficiary  of  will  to  dispose  of  part  of  property  in  favor  of  another  per- 
son invalid  as  to  realty  or  personalty  coming  within  statute  of  frauds. 
Inquiry  into  consideration  for  mortgagre. 

Cited  in  Schlitz  v.  Koch,  138  App.  Div.  536,  123  N.  Y.  Supp.  302,  holding  that 
want  of  consideration  may  be  defense  to  action  by  assignee  of  mortgage  to 
foreclose  it;  Perkins  v.  Trinity  Realty  Co.  69  N.  J.  Eq.  727,  61  Atl.  167,  hold 
ing  mortgage  cannot  be  foreclosed  or  rights  enforced  under  it.  unless  there  wa* 
debt  to  secure  which  it  was  given,  where  transaction  is  part  of  business  deal. 

28  L.  R.  A.  379;  SULZ  v.  MUTUAL  RESERVE  FUND  LIFE  ASSO.  145  N.  Y.  563. 

40  N.  E.  242. 
Comity. 

Approved  in  Re  Learned,  12  Misc.  564,  34  N.  Y.  Supp.  189,  holding  decision  of 
foreign  court  as  to  commissions  of  committee  of  lunatic  who  appeared  in  action 
before  such  court  entitled,  by  way  of  comity,  to  weight  and  respect  by  court  ap- 
pointing him. 
Snits   tn    different   jurisdictions   on    Insurance    policy. 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Brown,  187  U.  S.  314,  47  L.  ed.  193, 
23  Sup.  Ct.  Rep.  123,  sustaining  right  of  suit  against  New  York  insurance  com- 
pany on  policy  payable  there  by  one  having  possession  of  policy  at  domicil  of 
insured  in  other  state  or  territory;  Traflet  v.  Empire  L.  Ins.  Co.  64  N.  J.  L.  391. 
46  Atl.  204.  holding  judgment  against  insurance  company  in  action  in  New  York 
by  administratrix  appointed  in  that  state,  bar  to  action  in  other  state  where 
insured  died,  by  administrator  appointed  in  latter  state. 

Cited  in  Gleason  v.  Northwestern  Mut.  L.  Ins.  Co.  203  N.  Y.  517,  97  N.  E. 
35,  holding  that  action  cannot  be  maintained  upon  insurance  policy  in  Vermont 
by  administrator  of  insured,  who  had  assigned  policy,  where  policy  was  made 
Wisconsin  contract  by  its  terms  and  to  be  performed  there;  Hindorff  v.  Sovereign 
Camp,  W.  W.  150  Iowa,  189,  129  N.  W.  831,  holding  that  suit  upon  benefit  certifi- 
cate is  one  in  personam,  and  location  of  beneficiarv  fund  is  immaterial  so  far  as 
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question  of  jurisdiction  is  concerned;  Re  Gordon,  186  N.  Y.  479,  10  L.R.A.(N.S. ) 
1092,  79  N.  E.  722,  holding  claim  under  life  insurance  policy  issued  to  a  non- 
resident is  not  subject  to  transfer  tax  as  the  property  of  a  resident;  Morgan  v. 
Mutual  Ben.  L.  Ins.  Co.  189  N.  Y.  455,  82  N.  E.  438,  affirming  119  App.  Div.  648, 
104  N.  Y.  Supp.  185,  holding  service  by  publication  upon  nonresident  defendants 
may  be  ordered  by  state  court  in  action  upon  insurance  policy,  though  subsequent 
action  upon  same  policy  has  been  begun  in  another  state;  Gleason  v.  Northwest- 
ern Mut.  L.  Ins.  Co.  113  App.  Div.  192,  98  N.  Y.  Supp.  991,  holding  where  suit  is 
brought  by  administrator  of  assured  and  by  assignee  of  policy  in  different  states 
respectively  jurisdiction  will  remain  with  the  court  first  obtaining  it. 

Cited  in  note  (29  L.R.A.(N.S.)  406)  on  abatement  of  action  on  insurance  policy 
by  pendency  of  action  thereon  in  foreign  jurisdiction. 

Distinguished  in  Steele  v.  Connecticut  General  L.  Ins.  Co.  31  App.  Div.  398, 
53  N.  Y.  Supp.  373,  Reversing  22  Misc.  253,  49  N.  Y.  Supp.  647,  holding  that 
action  on  policy  by  administrator  appointed  in  state  of  domicil  of  insured  does 
not  abate  on  commencement  of  action  by  ancillary  administrator  appointed  in 
state  where  insurer  incorporated  and  loan  made,  secured  by  assignment  of  policy. 
Service  on  foreign  corporation. 

Approved  in  Steele  v.  Connecticut  General  L.  Ins.  Co.  31  App.  Div.  397,  53 
N.  Y.  Supp.  373,  holding  service  on  foreign  insurance  company  by  delivering  writ 
to  superintendent  of  insurance  effective. 

•  Cited  in  Morgan  v.  Mutual  Benefit  L.  Ins.  Co.  16  Cal.  App.  93,  116  Pac.  385, 
holding  that  trustee  of  deceased  assignee  of  policy  of  insurance  issued  by  foreign 
insurance  company  in  state  of  New  York)  where  assignee  died  resident  of  New 
York,  may  under  statute,  make  service  upon  company  and  beneficiary  by  publi- 
cation to  recover  amount  advanced. 
Binding-  effect  of  ny-laws  on  member  of  association. 

Cited  in  Clark  v.  Mutual  Reserve  Fund  Life  Asso.  14  App.  D.  C.  173,  43  L.  R.  A. 
395,  holding  member  of  mutual  insurance  company  conclusively  presumed  to  know 
its  constitution  and  by-laws;  Hayden  v.  Franklin  L.  Ins.  Co.  69  C.  C.  A.  423, 
136  Fed.  291,  holding  provisions  of  stipulated  articles  and  by-laws  of  mutual  in- 
surance associations  are  elements  of  contract  of  insurance;  Barrows  v.  Mutual 
Reserve  L.  Ins.  Co.  81  C.  C.  A.  71,  151  Fed.  464,  holding  declaration  in  action  to 
recover  insurance  assessments  paid  under  protest  is  defective  where  it  fails  to 
state  the  regulations  of  the  company  and  laws  of  the  state  which  were  by  its 
terms  made  part  of  the  contract. 
Who  are  legal  representatives,  etc.,  of  deceased. 

Approved  in  Leonard  v.  Harney,  63  App.  Div.  299,  71  N.  Y.  Supp.  546,  holding 
widow  of  insured  entitled  to  insurance  where  application  provides  for  payment  to 
such  person  as  applicant  directs  in  his  will,  which  bequeathed  policy  to  her,  al- 
though policy  itself  was  made  payable  to  insured  or  his  "legal  representatives." 

Cited  in  Rockland-Rockport  Lime  Co.  v.  Leary,  203  N.  Y.  482,  —  L.R.A.(N.S.) 
— ,  96  N.  E.  43,  holding  that  term  "legal  representative"  means  executor  or  ad- 
ministrator unless  there  be  facts  existing  which  show  that  words  were  not  used 
in  ordinary  sense;  Walker  v.  Peters,  139  Mo.  App.  686,  124  S.  W.  35,  holding 
term  "legal  representatives"  cannot  be  held  to  mean  "legal  heirs"  where  distinc- 
tion between  word  "heirs"  and  term  "legal  representatives"  is  clearly  made. 

Cited  in  note  (52  Am.  St.  Rep.  561)  on  "legal  representatives"  in  mutual  or 
membership  life  or  accident  insurance  certificates. 

Distinguished  in  Dwight  v.  Gibb,  145  App.  Div.  227,  129  N.  Y.  Supp.  961,  hold- 
ing that  term  "legal  representatives"  as  used  in  will  creating  trust  meant  lineal 
descendants. 


28  L.R.A.  379]  L.  R.  A.  CASES  AS  AUTHORITIES.  344 

Who  entitled   to   recover  on   policy. 

Distinguished  in  Grogan  v.  United  States  Industrial  Ins.  Co.  5)0  Hun,  523,  36 
X.  Y.  Supp.  687,  holding  instrument  by  which  insured  "requests  and  authorizes" 
company  to  pay  the  insurance  to  specified  person  entitles  latter  to  maintain  action 
on  policy. 
Legral    or    personal    representative*. 

Approved  in  Geoffroy  v.  Gilbert,  5  App.  Div.  102,  38  X.  Y.  Supp.  643,  holding 
personal  representative  of  daughter  of  insured  entitled  to  policy  payable  to  daugh- 
ter or  her  legal  representatives,  where  daughter  dies  before  insured;  Beil  v.  Su- 
preme Lodge,  K.  of  H.  80  App.  Div.  614,  80  N.  Y.  Supp.  751.  holding  widow  suing 
as  individual  on  policy  cannot  waive  prohibition  against  physician  disclosing  in- 
formation obtained  from  patient,  under  statute  authorizing  waiver  by  "personal 
representatives"  only;  Re  Smith,  42  Misc.  647,  87  N.  Y.  Supp.  725,  holding  that 
death  certificate  "payable  to  estate"  passes  to  persons  competent  to  take  under 
statute  of  distributions,  where  order  was  established,  not  to  increase  estate  of 
members,  but  to  provide  for  proper  beneficiaries. 

Cited  in  Walker  v.  Peters,  139  Mo.  App.  687,  124  S.  W.  35,  holding  that  stat- 
ute providing  that  funds  arising  from  payment  of  benefit  certificates  shall  not  be 
taken  for  debts  of  beneficiary,  does  not  prevent  estate  or  legal  representatives 
from  being  beneficiary;  Walker  v.  Peters,  139  Mo.  App.  687.  124  S.  W.  35,  hold- 
ing if  creditors  are  not  designated  as  beneficiaries  of  certificates  of  insurance  and 
the  legal  representatives  or  estate  are  designated,  fund  belongs  to  estate  free 
from  debt,  under  statute  prohibiting  seizure  of  proceeds  of  certificate  for  debt  of 
certificate  holder  or  beneficiary;  Brooks  v.  Metropolitan  L.  Ins.  Co.  70  N.  J.  L. 
39,  56  Atl.  168,  holding  executrix  recovering  amount  insured  upon  decedent's  life 
holds  same  in  trust  for  benefit  of  beneficiary,  if  lawful  beneficiary  is  named  in 
application. 

Cited  in  note  (30  L.  R.  A.  610)  on  who  are  "legal  representatives"  within  mean- 
ing of  life  insurance  policies. 
Salts   on   same  chose   in   action   in   different   jurisdiction*. 

Cited  in  Coraui  v.  Ingersoll,  78  C.  C.  A.  303,  148  Fed.  176,  holding  suit 
brought  by  ancillary  administratrix  in  Federal  court  is  barred  by  judgment  in 
previous  suit  upon  same  chose  in  action  brought  by  ancillary  administrator 
in  state  in  which  he  was  appointed. 

28  L.  R.  A.  384,  PEOPLE  v.  RATHBONE,  145  N.  Y.  434,  40  X.  E.  395. 
Construction  of  Constitution  or  charter. 

Approved  in  Re. Brenner,  35  Misc.  309,  71  N.  Y.  Supp.  44,  holding  Constitution 
of  1894  adopted  with  reference  to  all  local  offices  then  existing;  Rathbone  v. 
Wirth,  6  App.  Div.  311,  40  N.  Y.  Supp.  535;  Re  Sweeley,  12  Misc.  182,  33  X.  Y. 
Supp.  369;  People  ex  rel.  McClelland  v.  Roberts,  91  Hun,  111,  36  X.  Y.  Supp.  677, 
Affirming  13  Misc.  457,  34  X.  Y.  Supp.  641, —  holding  that  it  will  be  presumed 
that  constitutional  convention  had  existing  laws  in  view  when  framing  Constitu- 
tion; Smith  v.  St.  Lawrence  County,  148  X.  Y.  193,  42  X*.  E.  592,  and  People 
ex  rel.  Balsom  v.  Mosher,  163  X.  Y.  36,  79  Am.  St.  Rep.  552,  57  X.  E.  88,  Affirm- 
ing 45  App.  Div.  74,  61  X.  Y.  Supp.  452,  requiring  effect  to  be  given  to  all  pro- 
visions of  Constitution,  if  possible;  People  ex  rel.  McClelland  v.  Roberts.  91  Hun, 
110,  36  N.  Y.  Supp.  677,  Affirming  13  Misc.  455,  34  N.  Y.  Supp.  641,  holding  that 
intent  and  meaning  of  framers  of,  and  people  adopting.  Constitution  are  to  be 
gathered,  if  possible,  from  plain  and  ordinary  meaning  of  words  used ;  Re  Brenner, 
35  Misc.  315,  71  X.  Y.  Supp.  44,  holding  provision  in  new  Constitution  as  to 
election  of  officers  whose  offices  mav  "hereafter"  be  created  not  referable  back  to 


345  L.  R.  A.  CASES  AS  AUTHORITIES.  [28  L.R.A.  386 

earlier  Constitution  so  as  to  include  office  created  before  new  Constitution;  State 
ex  rel.  Childs  v.  Sutton,  63  Minn.  150.  30  L.  R.  A.  632,  56  Am.  St.  Rep.  459,  65 
N.  W.  262,  denying  power  of  court  to  indulge  in  speculation  as  to  meaning  or 
wisdom  of  plain  constitutional  provision ;  People  v.  Dooley,  69  App.  Div.  545,  75 
N.  Y.  Supp.  350  (dissenting  opinion),  as  to  lack  of  power  to  add  to,  or  take  away 
from,  Constitution  by  judicial  interpretation;  People  v.  Wadhams,  176  N.  Y.  9, 
68  N.  E.  65,  holding  that  public  officer  accepting  privilege,  accorded  by  pass,  of 
riding  in  palace  car,  accepts  free  transportation  within  prohibition  of  constitu- 
tional provision. 

Cited  in  People  v.  Santa  Clara  Lumber  Co.  55  Misc.  514,  106  N.  Y.  Supp.  624, 
holding  constitutional  convention  is  charged  with  knowledge  of  existing  laws 
and  is  presumed  to  have  proposed  constitution  with  reference  thereto;  Re  Bogas- 
kie,  58  Misc.  246,  109  N.  Y.  Supp.  598,  holding  unless  language  of  charter 
plainly  shows  intent  that  naming  of  time  for  joint  session  of  council  and  board 
of  water  commissioners  to  meet  is  limitation  of  its  right  to  appoint  city  officer, 
such  naming  of  time  does  not  deprive  joint  session  of  right  to  appoint  on  later 
day. 
Who  are  public  officers,  and  their  powers.  i-.ii)( 

Approved  in  Dempsey  v.  New  York  C.  &  H.  R.  R.  Co.  146  N.  Y.  294,  40  N.  E. 
867,  holding  railroad  policeman  a  public  officer  prohibited  from  receiving  free 
pass  for  his  own  benefit:  Merzbach  v.  New  York,  163  N.  Y.  22.  57  X.  E.  96,  sus- 
taining right  of  person  holding  office  of  messenger  and  librarian  in  district  at- 
torney's office  to  recover  for  services  as  notary;  Re  Searls,  155  N.  Y.  339,  49  N.  E. 
938,  holding  commissioner  appointed  to  take  testimony  for  use  in  other  state  em- 
powered to  determine  in  first  instance  pertinency  and  propriety  of  questions  asked 
witness. 

Cited  in  dissenting  opinion  in  People  ex  rel.  MacDonald  v.  Leubischer,  34  App. 
Div.  596,  54  X.  Y.  Supp.  869,  Affirming  23  Misc.  497,  51  X.  Y.  Supp.  735,  majority 
denying  power  of  foreign  notary  appointed  as  commissioner  to  take  testimony  of 
certain  witnesses  for  use  in  foreign  court,  to  punish  for  contempt  subpoenaed  wit- 
ness refusing  to  answer  impertinent  questions;  Opinion  of  Justices,  73  N.  H.  624, 
5  L.R.A.(N.S.)  417,  62  Atl.  969,  6  Ann.  Cas.  283,  holding  notary  public  holds  pub- 
lic governmental  office;  Old  Dominion  Bldg.  &  L.  Asso.  v.  Sohn,  54  W.  Va.  116,  46 
S.  E.  222,  holding  notary  public  is  officer  within  rule  making  acts  of  defacto  officer 
valid  as  to  third  parties:  Oklahoma  City  v.  Oklahoma  R.  Co.  20  Okla.  8,  16  L.R.A. 
(X.  S.)  655,  93  Pac.  48.  on. constitutional  prohibition  of  acceptance  of  privileges 
or  favors  from  corporations  by  public  officers. 

28  L.  R.  A.  386.  GIPPS  BREWIXG  CO.  v.  DE  FRAXCE,  91  Iowa,  108,  51  Am. 

St.  Rep.  329,  58  X.  W.  1087. 
When  title  passes. 

Approved  in  Buckingham  v.  Dake,  50  C.  C.  A.  503,  112  Fed.  270,  holding  that 
title  to  personalty  does  not  pass  until  delivery,  under  contract  by  which  seller 
is  to  deliver  at  specified  place  and  pay  freight;  Julius  Winkelmeyer  Brewing 
Asso.  v.  Xipp,  6  Kan.  App.  736,  50  Pac.  956,  holding  sale  of  liquor  made  at  place 
of  delivery  where  freight  charges  are  paid  in  first  instance  by  purchaser,  but  are 
to  be  deducted  from  purchase  price;  Cameron  v.  Fellows,  109  Iowa,  538,  80  X.  W. 
567,  holding  that  sale  of  beer  takes  place  at  customer's  saloons,  where  agent 
having  it  in  cold  storage  building  takes  orders  at  saloons,  delivers  liquor  there, 
and  collects  his  pay  at  same  place. 

Cited  in  Wind  v.  Her,  93  Iowa,  321,  27  L.  R.  A.  221.  61  X.  W.  1001,  holding 
that  title  to  liquor  purchased  in  Xebraska,  by  resident  of  Iowa,  and  paid  for  on 
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arrival  of  bills  before  liquor  itself,  passes  in  Nebraska  although  right  is  retained 
to  test  liquor  on  arrival  and  return  that  found  unsatisfactory;  Hunter  Bros. 
Mill.  Co.  v.  Kramer  Bros,  71  Kan.  474,  80  Pac.  963,  holding  if  contract  require 
seller  to  make  delivery  at  certain  place  title  to  goods  does  not  pass  until  they 
reach  such  place. 
What  is  place  of  contract. 

Cited  in  Emerson  Co.  v.  Proctor,  97  Me.  364,  54  Atl.  849,  holding  that  written 
proposal  signed  by  one  of  parties  in  Maryland,  and  accepted  and  signed  by  the 
other  in  Maine,  becomes  Maine  contract;  Cheadle  v.  Roberts,  150  Iowa,  64~>. 
130  X.  W.  368,  holding  that  sale  of  liquor  is  consummated  at  place  of  delivery 
where  saloon  keeper  bills  orders  received  by  telephone  at  homes  of  purchasers 
and  collects  money  there. 

Cited  in  notes   (61  L.R.A.  426)   on  conflict  of  laws  as  to  sales  of  intoxicating 
liquor;    (55  Am.  St.  Rep.  45)   on  place  of  contract. 
Contract!*   contrary   to   law   or   public    policy. 

Distinguished    in   Mitchell    v.    Branham,    104    Mo.    App.    489,    79    S.    W.    73i>. 
holding  that,  as  to  time  he  does  business  without  license  saloon  keeper,  cannot 
recover  damages  from  another  saloon  keeper  who  does  business   in  violation  of 
his  agreement  with  former  to  withdraw. 
Indivisible   contracts. 

Cited  in  Cole  v.  Brown-Hurley  Hardware  Co.  139  Iowa,  499,  18  L.R.A.  (X.S.i 
1167,  117  X.  VY.  746,  16  Ann.  Cas.  846,  holding  if  contract  is  nonseparable 
and  any  part  of  consideration  of  lease  renders  it  unenforceable  against  lessee 
because  contrary  to  public  policy  courts  cannot  give  it  any  force  in  favor  of 
lessor;  O'Conner  v.  Kleiman,  143  Iowa,  439,  121  X.  VV.  1088,  holding  if  con- 
sideration of  note  is  in  part  illegal  and  contract  indivisible,  entire  note  is 
vitiated. 

Cited  in  note  (117  Am.  St.  Rep.  498)  on  contracts,  consideration  for  which 
lias  partly  failed,  or  is  partly  illegal. 

28  L.  R.  A.  389,  RESSEGIEU  v.  SIOUX  CITY,  94  Iowa,  543,  63  X.  \Y.  184. 
!'  iulit    to   damages   for  change   of  street   grrade. 

Approved  in  Wimples  v.  Waukegan,  95  111.  App.  32,  holding  paving  at  other 
grade  than  that  fixed  by  ordinance  done  by  city  at  its  peril;  Buser  v.  Cedar 
Rapids,  115  Iowa,  685,  87  X.  W.  404,  holding  owner  entitled  to  damages  on  rais- 
ing grade  of  street  to  height  originally  fixed  by  ordinance,  although  damages  pre- 
viously paid  after  raising  grade  to  half  height  fixed;  Farmer  v.  Cedar  Rapids,  116 
Iowa,  325,  89  X.  VY.  1105.  denying  recovery  to  abutting  owner  improving  prem- 
ises according  to  actual  grade,  when  different  grade  has  been  established  by  ordi- 
nance, for  damages  from  city's  bringing  street  to  established  grade. 

Cited  in  Webb  v.  VYebb,  130  Iowa,  457,  104  X.  VY.  438,  holding  abutting 
owner  who  improves  his  property  to  correspond  with  established  grade,  and 
afterwards  improves  it  to  correspond  with  new  grade  before  grading  is  actually- 
done,  may  recover  damages  after  street  is  improved. 

Cited  in^footnotes  to  Searle  v.  Lead,  39  L.  R.  A.  845,  which  denies  right  to 
grade  street  in  front  of  premises  without  making  compensation;  Less  v.  Butte, 
61  L.  R.  A.  601,  which  requires  compensation  for  injury  to  abutting  property  by 
original  establishment  of  street  grade. 

28  L.  R.  A.  391.  AXLIXE  v.  SHAW,  35  Fla.  305,  17  So.  411 
What  passes  as  appurtenance; 

Cited  in  footnote  to  Forrest  v.  Yanderbilt,  52  L.  R.  A.  473.  which  holds  naphtha 
launch  not  appurtenance  of  yacht  with  which  used  as  tender. 
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Cited  in  footnotes  to  New  England  Trout  &  Salmon  Club  v.  Mather,  33  L.R.A. 
5G9,  which  denies  right  of  action  for  mere  crossing  of  uncultivated  land  to  reach 
public  waters  for  purpose  of  fishing;  Smoulter  v.  Boyd,  66  L.R.A.  829,  which 
denies  right  of  any  riparian  grantee  to  use  of  entire  lake  where  boundary 
lines  are  run  through  the  lake. 

Cited  in  notes   (40  L.R.A.  393)   on  separation  of  riparian  rights  from  upland; 
(23   Eng.   Rul.  Cas.   164)    on   riparian   owner's   right  of  access;    (23   Eng.  Rul. 
Cas.  187)    on  ownership  of  riparian  owner  to  thread  of  stream. 
-  Title  to  land  under  water. 

Cited  in  footnote  to  People  v.  Silberwood,  32  L.  R.  A.  694,  which  holds  fee  of 
land  under  waters  of  Lake  Erie  in  state. 

Cited  in  note  (45  L.  R.  A.  239)  on  title  to  land  between  high  and  low  watei 
marks. 

•  '••£  i.--'.-i.;i  ;'••'•) 

28  L.  R.  A.  394,  HERR  v.  CENTRAL  KENTUCKY  LUNATIC  ASYLUM,  97  Ky. 

458,  53  Am.  St.  Rep.  414,  30  S.  W.  971. 
Injunction   nuuinst    nuisance. 

Distinguished  in  Columbia  Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co.  v.  Prison  Com- 
mission, 92  Fed.  803,  sustaining  right  to  injunction  against  polluting  waters  of 
stream  used  for  supplying  city,  only  when  practically  certain  that  substantial 
injury  to  plaintiff  or  detriment  to  public  will  follow;  Deaconess  Home  &  Hospital 
v.  Bontjes,  104  111.  App.  493,  sustaining  injunction  against  continuance  ot  nui- 
sance by  charitable  institution  not  suable  at  law. 
i.iiiiiilit  >  of  public  corporation. 

Cited  in  Hopkins  v.  Clemson  Agri.  College,  221  U.  S.  645,  55  L.  ed.  895, 
35  L.R.A.  (N.S.)  250,  31  Sup.  Ct.  Rep.  654,  holding  that  Agricultural  College 
receiving  state  aid  is  not  immune  from  suit  in  proceedings  against  it  for  con- 
structing dyke  upon  state  land  but  for  enjoyment  of  college,  so  as  to  damage 
private  property;  Illinois  L.  Ins.  Co.  v.  Prewitt,  123  Ky.  42,  93  S.  W.  633, 
holding  suit  to  require  treasurer  to  make  delivery  of  securities  deposited  by 
insurance  company  to  secure  policy  holders  is  not  action  against  state. 

Cited  in  footnote  to  Hearns  v.  Waterbury  Hdspital,  31  L.  R.  A.  224,  which 
denies  liability  of  charitable  hospital  for  wrongful  neglect  of  servants. 

Cited  in  notes  (35  L.R.A.  (N.S.)  245)  on  immunity  of  state  institutions 
from  suit;  (108  Am.  St.  Rep.  835")  as  to  when  public  officers  assuming  to 
act  for  government  are  subject  to  suit. 

Distinguished  in  Gross  v.  Kentucky  Bd.  of  Managers.  105  Ky.  850.  43  L.R.A. 
706,  49  S.  W.  458  (dissenting  opinion)',  majority  sustaining  right  to  sue  board  of 
managers  of  World's  Columbian  Exposition  for  indebtedness  due  from  it; 
Braunstein  v.  Louisville,  146  Ky.  779,  42  L.R.A.  (N.S.)  538,  .143  S.  W.  372, 
holding  that  city  is  not  liable  to  person  injured  in  street  by  fragment  of  rock 
thrown  from  quarry  at  workhouse  by  negligence  of  servants  in  operating 
quarry;  Leavell  v.  Western  Kentucky  Asylum,  122  Ky.  217,  4  L.RA.(N.S.) 
271,  91  S.  W.  671,  12  Ann.  Cas.  827,  holding  state  insane  asylum  is  not  liable 
for  tort  committed  by  lunatic  whom  it  has  in  its  custody;  Park  Comrs.  v. 
Prinz,  127  Ky.  472,  105  S.  W.  948,  holding  board  of  park  commissioners  not 
responsible  for  negligence  of  its  employees;  Ketterer's  Admr.  v.  State  Bd.  of 
Control,  131  Ky.  291,  20  L.R.A.(N.S.)  275,  115  S.  W.  200,  holding  board  of 
control  and  superintendent  of  lunatic  asylum  not  liable  for  loss  of  life  due 
to  wrongful  acts  of  employees  in  connection  with  management  of  lunatic 
asvlum. 
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28  L.  R.  A.  395,  STATE  v.  FARRINGfON,  59  Minn.  147,  60  N.  W.  1088. 
Sufficiency    of    Indictment. 

Approved  in  State  v.  Kelson,  79  Minn.  376,  82  N.  W.  674,  holding  indictment 
charging  defendant  with  embezzlement  of  money  which  came  into  his  possession 
as  assignee  for  creditors  which  money  is  also  alleged  to  be  property  of  assignor, 
without  further  allegations  as  to  ownership,  insufficient. 

Cited  in  State  v.  Nelson,  79  Minn.  376,  82  N.  W.  674,  on  sufficiency  of  an 
indictment  for  embezzlement. 

Cited  in  note  (28  L.  R.  A.  395)  on  limitation  of  general  allegations  in  indict- 
ment by  specific  allegations. 

28  L.  R.  A.  400,  GIBSON  v.  SHEEHAN,  5  App.  D.  C,  391. 

Liability  of  surety  company  indemnifying:  one  of  several  sureties. 

Criticized  in  American  Surety  Co.  v.  Boyle,  65  Ohio  St.  494,  63  N.  E.  73,  hold- 
ing surety  company  indemnifying  one  surety  on  replevin  bond,  in  consideration 
of  premium  paid  by  principal  obligor,  not  liable  to  cosureties  in  excess  of  amount 
of  such  premium. 

28  L.  R.  A.  402,  FLENNIKEN  v.  MARSHALL,  43  S.  C.  80,  20  S.  E.  788. 
Construction  of  term   "creditor." 

Cited  in  Stewart  v.  Waterboro  &  W.  R.  Co.  64  S.  C.  96,  41  S.  E.  827,  holding 
that  term  "creditor,"  in  statute  providing  for  consolidation  of  railroad  com- 
panies, includes  persons  entitled  to  damages  for  torts;  Henley  v.  Myers,  76 
Kan.  731,  17  L.R.A.(N.S.)  783,  93  Pac.  168,  holding  claimant  whose  demand 
originates  in  tort  is  protected  by  statute  fixing  liability  of  stockholders  of 
corporation  to  creditors  thereof. 

Cited  in  note  (22  L.R.A.(N.S.)  256)  as  to  whether  statutory  liability  for 
debts  of  corporation  includes  liability  for  torts. 

28  L.  R.  A.  405,  CHAPMAN  v.  ROCKFORD  INS.  CO.  89  Wis.  572,  62  N.  W.  422. 
Appraisal  as  condition  precedent  to  action;   validity  of  provision. 

Approved  in  Zalesky  v.  Home  Ins.  Co  102  Iowa,  620,  71  X.  W.  566,  holding 
compliance  with  provisions  in  policy  for  appraisement,  condition  precedent  to  suit 
in  absence  of  statute  to  contrary;  Connecticut  F.  Ins.  Co.  v.  Cohen,  97  Md.  304. 
99  Am.  St.  Rep.  445,  55  Atl.  675,  holding  insured  not  prevented  from  maintaining 
suit  upon  policy  by  failure  of  appraisement,  which  occurred  without  his  fault. 

Cited  in  Gray  v.  Reliable  Ins.  Co.  26  Okla.  597,  110  Pac.  728,  holding  that 
stipulations  in  fire  insurance  policies,  providing  for  notice  of  loss  and  appraisal 
of  property  are  valid;  Bernhard  v.  Rochester  German  Ins.  Co.  79  Conn.  395, 
65  Atl.  134,  8  Ann.  Cas.  298,  holding  award  not  necessary  prerequisite  to  main- 
tenance of  action  on  policy,  where  submission  is  required;  Southern  Home  Ins. 
Co.  v.  Faulkner,  57  Fla.  197,  131  Am.  St.  Rep.  1098,  49  So.  542,  holding  in- 
surance company  entitled  to  have  verdict  directed  for  itself  where  it  was  shown 
insured  had  refused  to  submit  amount  of  loss  to  appraisers  as  required  by 
policy. 

Cited  in  footnotes  to  Hartford  F.  Ins.  Co.  v.  Hon,  60  L.  R.  A.  436,  which  holds 
void,  agreement  to  settle  all  differences  by  arbitration,  without  suit:  Mittenthal 
v.  Mascagni,  60  L.  R.  A.  812,  which  sustains  provision  in  contract  for  entertain- 
ment tour,  that  suits  shall  be  brought  in  country  of  domicil. 

Cited  in  note  (15  L.R.A.(N.S.)  1062,  1071,  1077)  on  arbitration  as  condition 
precedent  to  action  on  insurance  policy. 
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Arbitration   of  loss. 

Approved  in  Hickerson  v.  German-American  Ins.  Co.  96  Tenn.  197.  32  L.  R.  A. 
174,  33  S.  W.  1041.  holding  existence  of  real  difference  arising  out  of  honest 
effort  between  insurer  and  insured  necessary  to  make  provision  for  arbitration 
operative;  Read  v.  State  Ins.  Co.  103  Iowa,  316,  64  Am.  St.  Rep.  180,  72  X.  W. 
665,  holding  unreasonable  delay  of  appraisers  to  select  an  umpire  and  proceed 
with  appraisement,  waiver  of  provision  for  same;  Hickerson  v.  German- American 
Ins.  Co.  96  Tenn.  206,  32  L.  R.  A.  176,  footnote  p.  172,  33  S.  W.  1041,  holding 
unreasonable  demand  of  appraiser  for  insurer  that  umpire  be  chosen  who  does 
not  live  in  vicinity,  waiver  of  arbitration;  Northern  Assur.  Co.  v.  Samuels,  11 
Tex.  Civ.  App.  422,  33  S.  W.  239,  holding  failure  of  insurer  to  appear,  by  agent 
or  otherwise,  at  time  and  place  fixed  for  appraisement  of  fire  loss,  waiver  of  right 
of  appraisement. 

Cited  in  Providence  Washington  Ins.  Co.  v.  Wolf,  168  Ind.  700,  120  Am. 
St.  Rep.  395,  80  X.  E.  26,  holding  that  after  execution  of  agreement  to  arbitrate 
arid  appointment  of  arbitrators,  both  insurer  and  insured  are  bound  to  act 
in  good  faith  to  have  loss  properly  ascertained;  Jerrils  v.  German  American 
Ins.  Co.  82  Kan.  324,  28  L.R.A. (X.S.)  107,  108  Pac.  114,  holding  insured  may 
maintain  action  on  policy  if  he  and  insurer  have  once  appointed  appraisers  and 
they  have  disagreed  on  umpire;  Continental  Ins.  Co.  v.  Vallandingham,  116 
Ky.  302,  105  Am.  St.  Rep.  218,  76  S.  W.  22,  holding  when  insurer  demands 
appraisal,  it  must  in  good  faith  nominate  competent  disinterested  person  as 
appraiser,  before  it  can  defend  upon  ground  insured  has  failed  to  keep  that 
part  of  contract;  Baltzell  v.  Church  Home,  110  Md.  366,  73  Atl.  151,  holding 
action  maintainable  on  policy  by  insured  after  lapse  of  reasonable  time  for 
making  appraisement  from  time  to  appointment  of  appraiser  by  each  party, 
in  case  of  failure  of  appraisers  to  select  umpire;  O'Rourke  v.  German  Ins.  Co. 
96  Minn.  160,  104  X.  W.  900,  holding  that  if  insurer  is  advised  of  refusal  of 
its  referee  to  act  and  refuses  to  agree  to  selection  of  other  referees  it  thereby 
waives  its  right  to  appraisal ;  O'Rourke  v.  German  Ins.  Co.  99  Minn.  294,  109 
X.  W.  401,  on  responsibility  of  party  for  results  of  conduct  of  appraiser  whom 
he  has  appointed:  Fowble  v.  Phoenix  Ins.  Co.  106  Mo.  App.  531,  81  S.  W. 
485,  holding  neither  arbitrator  should  endeavor  to  have  prejudiced,  dishonest  or 
incompetent  person  selected  as  umpire,  nor  insist  on  selecting  parties  living 
at  unreasonable  distance  from  scene  of  loss. 

Cited  in  footnote  to  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R.  A.  555,  which 
holds  appraisal  of  loss  not  required  by  policy,  unless  demand  made  by  insurer. 

Cited  in  note  (4  L.R.A. (X.S.)  291)  on  effect  of  failure  of  arbitration  under 
provision  of  insurance  policy. 

23  L.  R.  A.  409,  STATE  ex  rel.  WHITE  v.  XEFF,  52  Ohio  St.  375,  40  X.  E.  720. 
Power  of  legislature  over  priveate  educational  institutions. 

Cited  in  State  v.  Toledo,  5  Ohio  C.  C.  X.  S.  283,  26  Ohio  C.  C.  637,  holding 
legislature  had  no  power  to  take  control  and  management  of  educational  in- 
stitution vested  in  trustee  appointed  by  the  mayor  of  a  city  and  vest  them  in 
the  city  board  of  education. 

Cited  in  note  in  29  L.R.A. (X.S.)  55,  on  power  of  legislature  to  regulate  or  pro- 
hibit private  schools. 

28  L.  R.  A.  414,  Re  COMASSL  107  Cal.  1,  40  Pac.  15. 
Revocation    of    will    or   abatement    of   legacy. 

Cited  in  Hibberd  v.  Trask,   160  Ind.  504,  67  X*.  E.   179,  holding  that  divorce 
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and  remarriage  does  not  revoke  will  made  by  married  woman  before  divorce; 
Jones's  Estate,  211  Pa.  386,  69  L.R.A.  951,  107  Am.  St.  Rep.  581,  60  Atl.  915, 
3  Ann.  Cas.  221,  holding  changed  conditions  of  testator  must  be  within  con- 
ditions named  in  statutes  to  work  revocation  of  will. 

Cited  in  footnotes  to  Flannigan  v.  Howard,  59  L.  R.  A.  664,  which  holds  de 
vises  and  legacies  in  will  ratably  abated  by  adoption  of  child  after  its  execution: 
Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds  will  in  favor  of  third  person  re 
voked  by  marriage  and  adoption  of  child;  Re  Kelly,  56  L. 'R.  A.  754,  which  holds- 
woman's  will  not  revoked  by  subsequent  marriage;  Miles's  Appeal,  36  L.  R.  A. 
176,  which  holds  erasure  of  specific  legacy  from  will  not  sufficient  recovation  of 
such  legacy;   Re  Teopfer,  67  L.R.A.  315,  which  holds  antenuptial  will  revoked 
by  testator's  marriage. 

Cited  in  notes  (5  L.R.A.  (X.S.)  1085)  on  effect  of  subsequent  marriage  followed 
by  birth  of  child,  to  revoke  woman's  will:  (30  L.R.A. (N.S.)  917)  as  to  whether 
terms  "child,"  "children,"  "issue,"  etc,  in  statutes  of  distribution  include 
adopted  children;  (130  Am.  St.  Rep.  630,  632)  on  implied  revocation  of  will 
from  change  in  condition  and  circumstances  of  testator  other  than  marriage 
or  birth  of  issue. 

Distinguished  in  Hilpire  v.  Claude,  109  Iowa,  167,  46  L.  R.  A.  174,  77  Am.  St. 
Rep.  524,  80  N.  W.  332,  holding  will  revoked  by  subsequent  adoption  of  child. 

Disapproved,  in  Hoy  v.  Hoy,  93  Miss.  753,  25  L.R.A.  (N.S.)  185,  136  Am.  St. 
Rep.  548,  48  So.  903,  17  Ann.  Cas.  1137,  holding  implied  revocations  possible 
notwithstanding  statutes  provide  method  for  revocation  of  wills. 

28  L.  R.  A.  416,  HORNBROOK  v.  ELM  GROVE,  40  W.  Va.  543,  21  S.  E.  851. 
Special  acts  repealing;  or  amending?  mnnicipal  charters. 

Approved  in  Roby  v.  Sheppard,  42  W.  Va.  288,  26  S.  E.  278,  holding  act  amend 
ing  charter  of  town  containing  population  of  more  than  2,000,  which  takes  from 
town  of  less  than  2,000  some  of  its  territory,  not  special  act  within  prohibition 
against  amending  charters  of  latter  kind  of  towns;   South  Morgantown  v.  Mor- 
gantown,  49  W.  Va.   730,  40  S.   E.   15,  sustaining  power  of  legislature  to  pass 
special  act  uniting  territory  of   several   municipalities   into  one,  thus  repealing 
charters  of  original  ones. 
Remedies  for  illegal  annexation  to  municipality. 

Cited  in  footnote  to  State  ex  rel.  Childs  v.  Crow  Wing  County,  35  L.  R.  A. 
745,  which  authorizes  quo  warranto  to  oust  county  from  adjoining  territory  ille- 
gally annexed. 
Collateral    attack    on    corporate    existence. 

Cited  in  School  Dist.  No.  21  v.  Fremont  County,  15  Wyo.  86,  86  Pac.  24,  11 
Ann.  Cas.  1058,  holding  legality  of  organization  of  school  district  can  be  ques- 
tioned only  in  direct  proceeding. 

Cited  in  footnote  to  Kuhn  v.  Port  Townsend,  29  L.  R.  A.  445,  which  holds  mere 
irregularities  no  ground  for  attack  on  annexation  of  territory  to  city. 

28  L.  R.  A.  421,  NUXXELLY  v.  SOUTHERN  IRON  CO.  94  Tenn.  397,  29  S.  W. 

361. 
Effect    and    validity    of    parol    license. 

Approved  in  Long  v.  Mayberry,  96  Tenn.  382,  36  S.  W.  1040,  holding  Hint 
right  in  private  way  cannot  be  created  by  parol  license. 

Cited  in  Childers  v.  Wm.  H.  Coleman  Co.  122  Tenn.  126,  118  S.  W.  1018. 
holding  that  conveyance  extending  time  to  remove  growing  trees,  is  in  nature 
of  easement  and  must  be  in  writing. 
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Cited  in  footnote  to  Howes  v.  Barmon,  69  L.R.A.  568,  which  gives  distinction 
between  license  and  easement. 

Cited  in  note    (49  L.  R.  A.  503,  522)    on  revocability  of  license  to  maintain 
burden  on  land  after  licensee  has  incurred  expense  in  creating  burden. 
Uiiihi    to  pollute  waters. 

Cited  in  footnote  to  Weston  Paper  Co.  v.  Pope,  56  L.  R.  A.  899,  which  sustains 
liability  for  pollution  of  stream  by  discharge  from  strawboard  works,  though 
business  skilfully  conducted. 

Cited  in  note    (22  L.R.A.  (X.S.)    282,  283)    on  pollution  of  stream  by  mining 
operations. 
Liability  of  servant,  agent,  and  corporate  officer  or  stockholder. 

Approved  in  Cameron  v.  Kenyon-Connell  Commercial  Co.  22  Mont.  320,  44  L. 
R.  A.  511,  footnote  p.  508,  74  Am.  St.  Rep.  602,  56  Pac.  508,  holding  directors' 
liability  in  storage  of  explosives  dependent  on  due  care  in  managing  business. 

Cited  jn  Davenport  v.  Newton,  71  Vt.  22,  42  Atl.  1087,  holding  director  per- 
sonally liable  for  acts  of  corporation,  only  when  he  does  something  making  them 
his  acts  also. 

Cited  in  footnote  to  White  v.  Wilson,  37  L.  R.  A.  197,  which  denies  right  of 
member  of  club,  sharing  in  winnings  of  gambling,  to  recover  on  note  for  money 
loaned  for  use  in  game. 

Cited  in  notes  (28  L.  R.  A.  433)  on  liability  of  agent  or  servant  to  third  per- 
sons for  his  own  negligence  or  nonfeasance;  (50  L.  R.  A.  645)  on  liability  of 
servants  or  agent  for  conversion,  trespass,  or  other  positive  act  of  wrongdoing 
against  third  parties  under  orders  of  employer;  (28  L.  R.  A.  421)  on  personal 
liability  of  officers  of  corporation  for  its  torts  or  negligence;  (22  L.R.A. (X.S.) 
256)  as  to  whether  statutory  liability  for  debts  of  corporation  includes  liability 
for  torts;  (32  L.R.A.  (X.S.)  900)  on  connection  with  or  participation  in 
nuisance  essential  to  responsibility;  (48  Am.  St.  Rep.  926)  on  personal  lia- 
bility of  corporate  officers  to  third  persons;  (74  Am.  St.  Rep.  612)  on  liability 
of  corporate  directors  for  torts. 

28  L.  R.  A.  430,  SEAMAXS  v.  TEMPLE  CO.  105  Mich.  400,  55  Am.  St.  Rep.  457, 

63  N.  W.  408. 
Foreign    corporations. 

Approved  in  Buell  v.  Breese  Mill  &  Grain  Co.  65  111.  App.  275.  sustaining  act 
requiring  foreign  insurance  company  to  appoint  attorney,  etc.,  before  doing  busi- 
ness in  state;  Rough  v.  Breitung,  117  Mich.  56,  75  X.  W.  147,  holding  action  on 
contract  not  maintainable  by  foreign  corporation  doing  business  in  state,  without 
paying  franchise  fee  required  by  statute;  Commonwealth  Mut.  F.  Ins.  Co.  v. 
Hayden  Bros.  60  Xeb.  638,  83  Am.  St.  Rep.  545,  83  X.  W.  922,  denying  right  of 
foreign  insurance  companies  not  complying  with  law  as  to  doing  business,  to 
claim  enforc  -ment  of  contracts  in  courts  of  state ;  People's  Mut.  Ben.  Soc.  v. 
Lester,  105  Mich.  717,  63  X.  W.  977,  holding  action  to  recover  money  collected 
by  agent  not  maintainable  by  foreign  mutual  benefit  society  forbidden  under  pen- 
alty to  do  business  in  state;  Cowan  v.  London  Assur.  Corp.  73  Miss.  328,  55  Am. 
St.  Rep.  535,  19  So.  298,  holding  action  for  premiums  not  maintainable  by  cor- 
poration which  has  not  complied  with  statutory  requirements ;  Seamans  v. 
Christian  Bros.  Mill  Co.  66  Minn.  208,  68  X.  W.  1065,  denying  right  of  foreign 
insurance  company,  whether  incorporated  or  not,  to  recover  premiums  on  contracts 
to  insure  property  in  state,  entered  into  either  within  or  without  state,  unless 
statutory  requirements  complied  with :  Indiana  Millers'  Mut.  F.  Ins.  Co.  v.  People, 
65  111.  App.  358,  holding  officers  of  foreign  insurance  company  not  authorized  to 
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do  business  in  state  chargeable  with  knowledge  of  participation  in  forbidden  act, 
in  receiving  application  by  mail  from  person  in  state  for  insurance  on  property 
therein  and  sending  policy  to  him. 

Cited  in  National  Mut.  Bldg.  &  L.  Asso.  v.  Burch,  124  Mich.  67,  83  Am.  St. 
Rep.  311,  82  N.  W.  837,  holding  that  right  of  foreign  loan  association  to  enforce 
contract  without  filing  articles  of  incorporation,  etc..  cannot  be  first  questioned  on 
appeal;  International  Harvester  Co.  v.  Eaton  Circuit  Judge  (International 
Harvester  Co.  v.  Smith)  163  Mich.  59,  30  L.R.A.  (X.S.)  586,  127  X.  W.  695, 
Ann.  Cas.  1912  A,  1022,  holding  that  agents  of  foreign  corporation  cannot 
defeat  action  by  corporation  to  compel  them  to  pay  over  money  received  for 
goods  sold  on  theory  that  it  is  trust  or  monopoly;  Walker  v.  Rein,  14  N.  D.  613, 
106  X.  W.  405.  holding  foreign  corporation  can  demand  recognition  outside  its 
own  state  only  on  principles  of  comity  and  not  as  matter  of  strict  right ; 
Gould  Land  &  Cattle  Co.  v.  Rocky  Mountain  Bell  Teleph.  Co.  17  Wyo.  524, 
101  Pac.  939,  holding  county  does  not  require  courts  to  give  foreign  corporations 
relief  for  breach  of  contracts  made  in  violation  of  policy  of  state;  "Katz  v. 
Herrick,  12  Idaho.  19,  86  Pac.  873,  holding  foreign  corporation  cannot  enforce 
contract  it  has  made  without  complying  with  statutory  requirements  as  to 
its  doing  business  within  state;  Swing  v.  Thomas,  120  111.  App.  241,  holding 
insurance  policies  upon  property  situated  in  state  and  with  citizens  thereof, 
though  made,  out  of  state,  are  unenforceable  if  made  by  company  not  licensed 
to  transact  business  in  state;  Flynn  Twp.  v.  Woolman,  133  Mich.  508,  95  N. 
W.  567,  holding  action  not  maintainable  upon  contract  of  foreign  building  and 
loan  association  which  has  failed  to  comply  with  statute  and  thereupon 
substantially  ceased  to  do  business  in  state;  Swing  v.  Cameron,  145  Mich. 
177,  9  L.R.A.(N.S.)  421,  108  N.  W.  506,  9  Ann.  Cas.  332,  holding  assessment 
against  policy  of  foreign  insurance  company  upon  property  in  state  issued  to 
resident  of  state  upon  application  sent  from  another  state,  is  not  collectable 
where  such  company  is  not  authorized  to  transact  business  in  state;  Presby- 
terian Ministers'  Fund  v.  Thomas,  126  Wis.  285,  110  Am.  St.  Rep.  919,  105 
N.  W.  801,  holding  contract  of  foreign  corporation  with  resident  in  conflict 
with  letter  and  policy  of  state  laws  is  not  enforceable  whether  made,  within 
or  without  state;  Swing  v.  Weston  Lumber  Co.  205  U.  S.  278,  51  L.  ed.  800, 
27  Sup.  Ct.  Rep.  497,  affirming  140  Mich.  344,  350,  103  X.  W.  816,  on  limita- 
tion of  insurance  business  by  state  to  such  corporations,  domestic  and  foreign 
as  are  authorized  to  do  business  after  compliance  with  regulations  and  con- 
ditions prescribed  by  law;  American  Copying  Co.  v.  Eureka  Bazaar,  20  S.  D. 
537,  9  L.R.A.(X.S.)  1181,  108  N.  W.  15:  holding  compliance  with  statutory 
prerequisites  to  right  of  foreign  corporation  to  do  business  after  contract 
is  entered  into  will  not  render  contract  enforceable. 

Cited  in  footnote  to  People  v.  Gay,  30  L.  R.  A.  464,  which  sustains  act  pro- 
hibiting solicitation  of  insurance  within  state  for  nonresident  without  procuring 
certificate  of  authority. 

Cited  in  note  (9  L.R.A. (X.S.)  419)  on  effect  of  location  of  insured  property 
within  state  to  prevent  action  by  foreign  insurer  upon  contract  made  in  another. 

Distinguished  in  Holder  v.  Aultman,  M.  &  Co.  169  U.  S.  92.  42  L.  ed.  673, 
18  Sup.  Ct.  Rep.  269,  holding  valid,  contract  made  elsewhere  by  foreign  corpo- 
ration which  has  not  filed  articles  of  incorporation,  etc..  although  performable  in 
state;  People  v.  Hawkins.  106  Mich.  482.  04  X.  \V.  736.  holding  that  agent  de  facto 
of  foreign  corporation  may  be  convicted  of  embezzling  its  funds,  although  It  has 
not  complied  with  statute  as  to  doing  business  in  st:ite:  Root  v.  Sweeney,  12 
S.  D.  52,  80  X.  W.  149.  holding  that  foreign  corporation  has  vested  right  to 
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maintain  action  on  contract  entered  into  while  courts  held  such  action  maintain- 
able, notwithstanding  failure  to  comply  with  statutory  provisions  as  to  riling 
copies  of  charters,  etc.;  Hastings  Industrial  Co.  v.  Moran,  143  Mich.  C82,  107 
X.  W.  706,  holding  under  statute  that  contract  of  foreign  corporation  which 
has  not  complied  with  statutory  prerequisites  to  its  right  to  do  business 
in  state,  is  not  void  but  its  right  to  enforce  it  is  prohibited  until  it  complies 
with  statute. 
•'Doing-  business." 

Cited  in  Blakemore  v.  Cooper,  15  N.  D.  60,  4  L.R.A.(N.S.)  1074,  125  Am. 
St.  Rep.  574,  106  N.  W.  406,  holding  that — single  business  transaction  within 
the  state  by  a  corporation,  not  an  insurance  company,  which  is  not  doing 
business  regularly  there,  is  not  doing  business  within  the  state  within  the 
meaning  of  the  statute  regulating  the  admittance  of  foreign  corporations. 
State  comity;  conflict  of  laws. 

Cited  in  Palmer  v.  Palmer,  26  Utah,  40,  61  L.  R.  A.  645,  99  Am.  St.  Rep.  820, 
72  Pac.  3,  holding  contract  for  final  separation  of  husband  and  wife  not  enlorce- 
able  by  courts  of  state  under  whose  laws  it  is  invalid;  Unger  v.  Mellinger, 
43  Ind.  App.  524,  88  N.  E.  74,  holding  contract  which  violates  positive  statutes 
of  state  in  which  it  is  sought  to  be  enforced  is  invalid;  Williamson  v.  Postal 
Teleg.-Cable  Co.  15]  N.  C.  229,  65  S.  E.  974,  holding  comity  as  to  recognition  of 
laws  inadmissible  when  contrary  to  policy  of  state  or  prejudicial  to  its  interests; 
Logan  v.  Postal  Teleg.  &  Cable  Co.  157  Fed.  586,  holding  federal  court  will  re- 
fuse to  enforce  contract  if  against  policy  of  state  wherein  it  is  sought  to  be 
enforced,  although  lawful  and  enforceable  in  courts  where  it  is  entered  into 
and  is  to  be  performed. 

Cited  in  footnotes  to  Pope  v.  Hanke,  28  L.  R.  A.  568,  which  holds  that,  comity 
does  not  require  execution  of  law  against  public  policy;  Union  Cent.  L.  Ins.  Co. 
v.  Pollard,  36  L.  R.  A.  271,  as  to  law  governing  effect  of  answers  in  application 
for  policy  and  their  use  in  evidence;  Swing  v.  Munson,  58  L.  R.  A.  223,  which 
holds  insurance  contract,  valid,  where  made,  not  enforceable  in  state  where  prop- 
erty located,  whose  laws  directly  violated. 

Cited  in  notes  (63  L.R.A.  852)  on  conflict  of  laws  as  to  contracts  of  insurance; 
(55  Am.  St.  Rep.  776)  on  enforcement  of  contract  outside  of  jurisdiction  where 
made. 

Stockholders'    liability. 

Approved  in  Finney  v.  Guy,  106  Wis.  277,  49  L.  R.  A.  495,  82  N.  W.  595,  hold- 
ing action  to  enforce  liability  of  stockholders  not  maintainable  in  other  state, 
where  statute  provides  single  method  of  enforcement  by  one  suit  in  state  courts 
against  all  stockholders. 

Cited  in  note   (34  L.  R.  A.  741)   on  right  to  enforce  stockholder's  liability  out- 
side of  state  of  incorporation. 
Validity   of   contracts   in    illegal   business. 

Cited  in  note  (12  L.R.A.  (N.S.)  578,  580)  on  validity  of  contracts  in  businc» 
which  it  is  misdemeanor  to  transact. 

28  L.  R.  A.  433,  MAYER  v.  THOMPSON-HUTCHISON  BLDG.  CO.  104  Ala.  611, 

53  Am.  St.  Rep.  88,  16  So.  620. 
Liability  of  servant  or  afieiit   for  his  torts. 

Approved  in  Stiewel  v.  Borman.  63  Ark.  38,  37  S.  W.  404.  holding  agent  having 
complete  management  of  principal's  business  liable  for  failure  to  perform  duty 
to  protect  third  persons  against  injuries:    Luling  v.  Sheppard.  112  Ala.  503.  21 
L.R.A.  Au.  Vol.  IV.— 23. 
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So.  352.  denying  right  to  defend  action  of  forcible  entry  and  detainer  on  ground 
that  defendant  was  acting  as  agent:  Lough  v.  John  Davis  &  Co.  30  Wash.  213, 
59  L.  R.  A.  805,  footnote  p.  802.  94  Am.  St.  Rep.  848,  70  Pac.  491,  holding  agent 
liable  for  injury  to  tenants  from  failure  to  make  necessary  repairs. 

Cited  in  Dowell  v.  Chicago.  R.  I.  &  P.  R.  Co.  83  Kan.  566,  112  Pac.  136, 
holding  that  engineer  is  jointly  liable  with  railroad  for  injury  to  trackman 
caused  by  misfeasance  of  engineer;  Jacobson  v.  Chicago,  R.  I.  &  P.  R.  Co. 
176  Fed.  1007,  holding  that  station  agent's  nonfeasance  in  failing  to  inspect 
platform  presents  question  of  law  as  to  his  liability  to  third  person  therefor; 
Ward  v.  Pullman  Car  Corp.  131  Ky.  148.  25  L.R.A.(X.S.)  349,  114  S.  W.  7.14. 
as  to  liability  of  servant  to  third  person  for  nonfeasance:  Ellis  v.  Southern 
R.  Co.  72  S.  C.  471,  2  L.R.A.(N.S.)  382,  52  S.  E.  228,  holding  servant  is 
personally  liable  to  third  persons  when  his  wrongful  act  is  direct  and  proxi- 
mate cause  of  injury,  whether  such  wrongful  act  be  one  of  non-feasance  or 
misfeasance,  also  citing  annotation  on  this  point;  Frorer  v  Baker,  137  111.  App. 
594,  holding  agent  of  corporation  is  not  personally  liable  merely  because 
he  is  such  agent,  but  must  be  so  connected  with  tortious  act  that  he  would 
be  personally  liable  for  his  wilful  act  or  negligent  conduct,  without  regard  to 
liability  of  corporation;  Hagerty  v.  Montana  Ore  Purchasing  Co.  (Hagerty  v. 
Wilson)  38  Mont.  79,  25  L.R.A.(N.S.)  360,  98  Pac.  643,  holding  "nonfeasance" 
refers  to  omission  on  part  of  agent  to  perform  duty  which  he  owes  to  his  princi- 
pal by  virtue  of  relationship  between  them,  "misfeasance,"  refers  to  omission 
on  part  of  agent  to  perform  duty  which  he  owes  to  third  persons. 

Cited  in  footnotes  to  Lawton  v.  Chilton,  45  L.  R.  A.  616,  which  holds  subcon- 
tractor for  transporting  mails  liable  in  tort  for  negligent  injury  to  postal  em- 
ployee; Winston  v.  Illinois  C.  R.  Co.  55  L.  R.  A.  603,  which  authorizes  joint  or 
several  action  for  death  from  negligence  of  agent  of  railroad  company;  Evers  v. 
Krouse,  66  L.R.A.  593,  which  holds  servant  alone  responsible  for  act  by  him 
while  engaged  in  master's  work  but  entirely  disconnected  therefrom. 

Cited  in  notes  (28  L.  R.  A.  434)  on  liability  of  agent  or  servant  to  third  per- 
sons for  his  negligence  or  nonfea sance ;  (27  L.  R.  A.  185)  on  master's  civil  re- 
sponsibility for  wrongful  or  negligent  act  of  servant  or  agent  towards  one  who 
has  no  claim  on  master  by  reason  of  contract,  incipient  or  perfected;  (28  L.  R.  A. 
421,  427)  on  personal  liability  of  officers  of  corporation  for  its  torts  or  negli- 
gence; (2  L.R.A.  (N.S.)  379)  on  servant's  liability  to  third  person  for  torts: 
(25  L.R.A.(N.S.)  343,  351,  on  liability  of  agent  or  servant  to  third  persons 
for  own  negligence  on  nonfeasance:  (50  L.  ed.  U.  S.  443)  on  joint  liability  of 
master  and  servant  for  latter's  negligence. 

Distinguished  in  Kuhnert  v.  Angell,  10  X.  D.  61,  88  Am.  St.  Rep.  675,  84  X.  W. 
579,  denying  liability  of  agent  for  nonresident  to  lease  and  collect  rents,  tor  in- 
juries by  barbed  wire  fence  across  beaten  trail,  negligently  built  by  subagent  not 
negligently  selected  by  agent. 
Liability   of   bailor   for   acts   of   bailee   or   his   servants. 

Cited  in  footnote  to  New  Jersey  Electric  R.  Co.  v.  Xew  York,  L.  E.  A  W.  R. 
Co.  43  L.  R.  A.  849,  which  holds  bailor  not  responsible  to  third  person  for  negli- 
gence of  bailee's  servant  in  respect  to  bailment. 
Personal   liability   of   corporate   officer. 

Approved  in  Lawlor  v.  French,  14  Misc.  500,  35  N.  Y.  Supp.  1077.  holding 
president  and  manager  of  theater  company  liable  for  injury  to  employee  by  kick 
from  vicious  horse  used  in  play;  Cameron  v.  Kenyon-Connell  Commercial  Co.  22 
Mont.  320,  44  L.  R.  A.  511,  footnote  p.  508.  74  Am.  St.  Rep.  602,  56  Pac.  508, 
holding  it  duty  of  directors  of  corporation  dealing  in  explosives  to  exercise  such 
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reasonable  supervision  as  will  result  in  observance  of  utmost  care  by  subordinates 
handling  explosives. 

Cited  in  Young  v.  Rohrbough,  88  Neb.  106,  129  N.  W.  167,  to  the  point  agents 
of  corporation  are  liable  to  third  person  for  injury  resulting  from  their  failure 
to  perform  duty  that  principal  owed  to  third  person. 

Cited    in    notes    (39    L.R.A.(N.S-)    901)    on    liability    of    officer   for   personal 
injuries   from   torts   in  connection   with   business   of   corporation;     (48   Am.   St. 
Rep.  926)   on  personal  liability  of  corporate  officers  to  third  persons. 
Liability    of    master    for    servant's    torts. 

Cited  in  Charleston  &  W.  C.  R.  Co.  v.  Devlin,  85  S.  C.  332,  67  S.  E.  149, 
to  the  point  that  privity  between  master  and  servant  creates  liability  of  master 
for  injuries  sustained  by  third  person  on  account  of  misfeasance  of  servants. 

Annotation  cited  in  Beardsley  v.  Murray  Iron  Works  Co.  129  Iowa,  679,  106 
N.  W.  180,  on  liabilty  of  master  to  third  persons  for  negligence  of  servant  and 
joint  liability  of  both. 

Cited  in  footnotes  to  Nelson  Business  College  Co.  v.  Lloyd,  46  L.  R.  A.  314, 
which  holds  employer  liable  for  servant's  wilful  or  malicious  acts  in  course  of 
employment;  Baltimore  Consol.  R.  Co.  v.  Pierce,  45  L.  R.  A.  527,  which  holds 
master  not  relieved  because  injury  by  servant  was  wilful  and  malicious;  Alsever 
v.  Minneapolis  &  St.  L.  R,  Co.  56  L.  R.  A.  748,  which  sustains  liability  for  in- 
juries caused  by  engineer  operating  blow-off  cock  to  frighten  children;  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Zantzinger,  47  L.  R.  A.  282,  which  sustains  liability  for 
engineer's  ejection  of  trespasser  from  footboard  of  engine;  Southern  R.  Co.  v. 
James,  63  L.  R.  A.  257,  which  holds  master  liable  for  injury  by  night  watchman 
shooting  trespasser  while  running  away  after  being  arrested  by  him ;  Dorsey  v. 
Kansas  City,  P.  &  G.  R.  Co.  52  L.  R.  A.  92,  which  holds  carrier  liable  for  death 
of  trespasser  falling  under  wheels  in  trying  to  escape  from  rocks  thrown  by  bra.ke- 
man ;  Enright  v.  Pittsburgh  Junction  R.  Co.  53  L.  R.  A.  330,  which  denies  right 
to  eject  or  frighten  ten-year-old  boy  from  rapidly  moving  train;  Palmisano  v. 
New  Orleans  City  R.  Co.  58  L.  R.  A.  405,  which  denies  master's  liability  for  injury 
to  boy  running  blindly  against  moving  car  after  release  by  employee,  who  had 
caught  and  lectured  him;  Cuille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies 
master's  liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's  hand 
while  pretending  to  throw  at  boys  playing  on  cotton  bales;  Lynch  v.  Florida  C. 
&  P.  R.  Co.  54  L.  R.  A.  810,  which  denies  company's  liability  for  assault  by  sta- 
tion agent  as  result  of  personal  quarrel;  Lamb  v.  Littman,  53  L.  R.  A.  852,  which 
holds  employee  liable  for  assault  by  cruel  overseer  on  minor  employee;  Mc- 
Namara  v.  St.  Louis  Transit  Co.  66  L.R.A.  486,  which  holds  exemplary  damages 
against  street  car  company  justified  by  conductor's  intentional  and  unjustified 
kicking  of  boy  attempting  to  board  car;  Dixon  v.  Northern  P.  R.  Co.  68  L.R.A. 
895,  which  sustains  master's  liability  for  injuries  caused  by  brakeman  wanton- 
ly and  wilfully  kicking  trespasser  from  moving  car:  Bowen  v.  Illinois  Central 
R.  Co.  70  L.R.A.  915,  which  holds  railroad  company  not  liable  for  wanton  act 
of  station  agent  in  killing  a  person  who  had  come  to  station  to  inquire  about 
demurrage  on  car  of  coal  and  whom  agent  shot  as  he  was  about  to  sign  receipt 
for  a  package. 

Cited  in  notes   (25  L.R.A.  (N.S.)   356)   on  joint  liability  of  master  and  servant 
for  latter's  tort;    (54  Am.  St.  Rep.  92)    on  acts  of  servant  for  which  master  is 
not    responsible;     (17    Eng.    Rul.    Cas.    281)    on    master's    liability    for    acts    of 
servant. 
Admissibility    of    evidence    of    custom. 

Cited  in  Pensylvania  R.  Co.  v.  Naive,  112  Tenn.  258,  64  L.  R.  A.  448,  79  S.  W. 
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124,  recognizing  that  evidence  of  custom  which  violates  settled   rule  of  law   is 

inadmissible. 

Sic  utere  tno. 

Cited  in  Pewonka  v.  Stewart,  13  N.  D.  121,  99  X.  W.  1080,  holding  principle 
that  one  must  so  exercise  his  own  rights  as  not  to  be  likely  to  injure  others 
applies  in  case  of  use  for  house  moving  purposes  of  highway  situated  upon 
railroad  company's  right  of  way. 

Cited  in  note    (123  Am.  St.  Rep.  570)    on  duty  and  liability  of  land  owners 
to  adjoining  proprietors  as  to  falling  tools,  bricks,  and  materials. 
Pecuniary  interest  as  excnse  for  nuisance. 

Cited  in  note  (107  Am.  St.  Rep.  219)  on  pecuniary  interest  as  excuse  for 
nuisance. 

28  L.  R,  A.  439,  GREENBERG  v.  WHITCOMB  LUMBER  CO.  90  Wis.  225,  48 

Am.  St.  Rep.  911,  63  N.  W.  93. 
Master's  duty  to  warn. 

Cited  in  note  (44  L.  R.  A.  60)  on  duty  of  master  to  instruct  and  warn  servant? 
as  to  perils  of  employment. 
Liability  of  servant,  ag^ent,   etc.,  for  hi«  acts. 

Approved  in  Luling  v.  Sheppard,  112  Ala.  593,  21  So.  352,  denying  right  to 
defend  action  of  forcible  entry  and  detainer  on  ground  that  defendant  -was  acting 
as  agent;  Lawlor  v.  French,  14  Misc.  499,  35  N.  Y.  Supp.  1077.  holding  president 
and  manager  of  theater  company  liable  for  injury  to  employee  by  kick  of  vicious 
horse  used  in  play. 

Cited  in  Floyt  v.  Shenango  Furnace  Co.  186  Fed.  540,  holding  that  superin- 
tendent of  mine  is  not  liable  to  servant  for  injury  caused  by  former's  negligence 
in  failing  to  see  that  ladder  way  in  mine  was  in  safe  condition;  Orcutt  v. 
Century  Bldg.  Co.  201  Mo.  450,  8  L.R.A.(N.S.)  937,  99  S.  W.  1062,  holding 
agent's  acts  of  omission  or  commission,  after  he  has  entered  upon  performance 
of  what  he  has  contracted  to  do  constitute  misfeasance. 

Annotation  cited  in  J.  L.  Mott  Iron  Works  v.  Clark,  87  S.  C.  204,  69  S.  E. 
227,  holding  president  personally  liable  as  guarantor,  where  he  wrote  that  he 
would  see  that  dealer  was  protected  in  any  dealings  with  corporation;  Taylor  v. 
Angel,  162  Ind.  674,  71  N.  E.  49,  holding  instrument  signed  by  agent  in  his 
own  name  with  word  "agent"  following  was  obligation  of  principal,  where 
parties  so  intended  it. 

Cited  in  notes  (28  L.  R.  A.  438,  442)  on  liability  of  agent  or  servant  to  third 
persons  for  his  own  negligence  on  nonfeasance:  (28  L.  R.  A.  427)  on  personal 
liability  of  officers  of  corporation  for  its  torts  or  negligence;  (2  L.R.A. (N.S.) 
380)  on  servant's  liability  to  third  person  for  torts;  (39  L.R. A. ( N.S. )  901) 
on  liability  of  officer  for  personal  injuries  from  torts  in  connection  with  business 
of  corporation;  (48  Am.  St.  Rep.  024,  926)  on  personal  liability  of  corporate 
officers  to  third  persons;  (54  Am.  St.  Rep.  733)  on  liability  of  bank  directors 
for  loss  of  deposit;  (74  Am.  St.  Rep.  611)  on  liability  of  corporate  directors 
for  torts;  (117  Am.  St.  Rep.  240)  on  personal  liability  of  agent  on  instrument 
signed  by  him;  (121  Am.  St.  Rep. -378)  on  liability  of  agent  for  his  acts. 
Joint  action  against  master  and  servant. 

Approved  in  Charman  v.  Lake  Erie  &  W.  R.  Co.  105  Fed.  454,  holding  joint 
action  maintainable  against  railroad  company  and  foreman  of  switch  yard  for 
injury  to  servant  through  negligence  of  latter;  Howe  v.  Northern  P.  R.  Co.  30 
Wash.  574.  60  L.  R.  A.  953,  footnote  p.  950,  70  Pac.  1100,  authorizing  joinder  of 
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master  and  negligent  servant  in  action  for  injuries  to  other  servant;  Schumpert 
v.  Southern  R.  Co.  65  S.  C.  339,  95  Am.  St.  Rep.  802,  43  S.  E.  813,  sustaining 
joint  action  against  railroad  company  and  employee  for  injury  from  misconduct 
of  latter,  committed  within  scope  of  employment,  and  referring  particularly  to 
annotation  in  28  L.  R.  A.  439. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Gollihur,  40  Ind.  App.  483,  82  N.  E.  492, 
holding  train  dispatcher  is  liable  as  joint  tort  feasor  though  his  negligence 
is  deemed  that  of  railroad  company  employing  him;  Mayberry  v.  Northern  P.  R. 
Co.  100  Minn.  82,  12  L.R.A.  (N.S.)  678,  110  N.  W.  356,  10  Ann.  Cas.  754,  hold- 
ing injured  party  may  join  master  and  servant'  in  same  action  where  right  of 
action  springs  from  wrongful  act  of  servant  for  which  master  is  responsible; 
Schumpert  v.  Southern  R.  Co.  65  S.  C.  339,  95  Am.  St.  Rep.  802,  43  S.  E.  813, 
holding  master  and  servant  are  liable  as  joint  tort  feasors  for  tort  of  servant 
committed  within  scope  of  his  employment  and  while  in  master's  service,  also 
citing  annotation. 

Cited  in  notes  (1  L.R.A.  (N.S.)  370;  12  L.R.A.  (N.S.)  671) — on  joint  liability 
of  master  and  servant  for  tort  of  servant;  (50  L.  ed.  U.  S.  443)  on  joint 
liability  of  master  and  servant  for  latter's  negligence. 

Distinguished  in  Herman  Berghoff  Brewing  Co.  v.  Przbylski,  82  111.  App.  370, 
holding  that  judgment  cannot  be  sustained  jointly  against  master  and  servant, 
where  master  liable  only  on  doctrine  of  respondeat  superior;  Helms  v.  Northern 
P.  R.  Co.  120  Fed.  393,  denying  joint  action  against  railroad  company  and  em- 
ployee for  injury  to  fellow  employee,  caused  entirely  by  employee's  negligence, 
when  company's  liability  therefor  is  statutory  only. 

Disapproved  in  Warax  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  72  Fed.  641,  denying 
right  to  join  master  and  servant  in  action  for  wrongful  act  of  latter,  for  which 
former  liable  only  on  doctrine  of  respondeat  superior. 

28  L.  R.  A.  443,  PATTEN  PAPER  CO.  v.  KAUKAUNA  WATER-POWER  CO.  90 

Wis.  370,  48  Am.  St.  Rep.  937,  61  N.  W.  1121,  63  N.  W.  1019. 
H  iyli is  in  water. 

Cited  in  Bigelow  v.  Draper,  6  N.  D.  163,  69  N.  W.  570,  holding  diversion  of 
part  of  non-navigable  stream  not  prevented  by  Constitution  when  needed  for 
public  use,  if  substantial  integrity  of  stream  is  not  impaired;  Cox  v.  Howell,  108 
Tenn.  134,  58  L.  R.  A.  491,  65  S.  W.  868,  holding  grantor  of  undivided  interest  in 
mill  to  cotenant  precluded  from  subsequently  withdrawing  water  from  stream  for 
manufacturing  purposes  on  his  own  land  to  injury  of  mill;  Clark  v.  Allaman, 
71  Kan.  236,  70  L.R.A.  984,  80  Pac.  571,  holding  change  in  constitution  can- 
not abrogate  vested  common-law  rights  of  riparian  proprietors. 

Cited  in  footnote  to  Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  33  L.  R.  A. 
645,  which  denies  legislative  power  to  authorize  drainage  of  lake  for  private 
benefit,  under  guise  of  legislating  for  public  health. 

Cited  in  notes  (67  L.R.A.  849)  on  right  to  improve  navigability  of  stream; 
(93  Am.  St.  Rep.  722)  on  prescriptive  title  to  water. 

Overruled  on  second  appeal  in  Green  Bay  &  M.  Canal  Co.  v.  Patten  Paper  Co. 
172  U.  S.  58,  43  L.  ed.  364,  19  Sup.  Ct.  Rep.  97,  Reversing  93  Wis.  287,  66  N.  W. 
601,  holding  riparian  owner  not  entitled  to  prevent  diversion  of  surplus  water 
power  by  grantees  of  government,  which  incidentally  created  such  power  in  con- 
structing works  of  public  improvement  to  improve  navigation,  when  opportunity 
to  obtain  compensation  given  (judgment  in  accordance  with  this  decision  was 
rendered  in  104  Wis.  24,  83  N.  W.  119). 
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28  L.  R.  A.  448,  DOVER  STAMPING  CO.  v.  FELLOWS,  163  Mass.  191,  47  Am. 

St.  Rep.  448,  40  N.  E.  105. 
Protection    :iuiiin*i    imitation    or   unfair   competition. 

Approved  in  Hildreth  v.  D.  S.  McDonald  Co.  164  Mass.  18,  49  Am.  St.  Rep. 
440,  41  N.  E.  56,  holding  manufacturer  entitled  to  injunction  against  palpable 
imitation  of  particular  combination  of  old  and  new  features  adopted  by  him  to 
present  his  goods  to  public. 

Cited  in  Flagg  Mfg.  Co.  v.  Holway,  178  Mass.  91,  59  N.  E.  667,  refusing  to 
enjoin  sale  of  zithers  deliberately  copied,  as  to  form  and  arrangement,  after 
unpatented  zithers  previously  made  and  sold  by  another  for  use  with  patented 
music;  Keystone  Type  Foundry  v.  Portland  Pub.  Co.  108  C.  C.  A.  508,  186 
Fed.  692;  Rathbone,  S.  &  Co.  v.  Champion  Steel  Range  Co.  37  L.R.A.t  X.S.  i 
258,  110  C.  C.  A.  596,  189  Fed.  31,— holding  that  unfair  competition  is  not 
shown,  where  deception  of  purchasers  is  not  natural  result  of  imitation  by 
defendant  of  goods  made  by  plaintiff,  and  there  no  intention  to  deceive; 
Marshall  Engine  Co.  v.  New  Marshall  Engine  Co.  203  Mass.  420,  89  X.  E.  548, 
holding  right  to  exclusive  use  of  words  designating  engine  manufactured  under 
patent  ceased  on  expiration  of  patent. 

Cited  in  notes  (17  L.R.A.(N.S.)  450)  on  unfair  competition  in  sale  or 
manufacture  of  unpateuted  article,  identical  with  that  originated  by  competitor; 
(26  L.R.A. (N.S.)  80)  on  right  to  protection  in  use  of  geographical  name; 
(16  L.R.A.(N.S.)  551;  1  Brit.  Rul.  Cas.  651)  on  right  on  expiration  of  patent 
or  copyright  to  use  of  name  of  article. 

28  L.  R.  A.  451,  PATTEE  v.  PAIGE,   163  Mass.  352,  47  Am.  St.  Rep.  459,  40 

N.  E.  108. 
Situs  of  debt. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  332.  72 
Am.  St.  Rep.  181,  23  So.  825,  holding  situs  of  debt  for  purpose  of  garnishment  at 
domicil  of  creditor. 
Effect  of  discharge   in   insolvency  agrainst   nonresidents. 

Cited  in  notes  (62  Am.  St.  Rep.  232;  94  Am.  St.  Rep.  556)  on  effect  of  dis- 
charge in  insolvency  against  nonresidents. 

28  L.  R.  A.  452,  BELL  v.  AMERICAN  PROTECTIVE  LEAGUE,  163  Mass.  558, 

47  Am.  St.  Rep.  481,  40  N.  E.  857. 
Liability  of  receiver  or  assignee   for  rent. 

Approved  in  Stoepel  v.  Union  Trust  Co.  121  Mich.  282,  80  N.  W.  13;  Dayton 
Hydraulic  Co.  v.  Felsenthall,  54  C.  C.  A.  541,  116  Fed.  965;  Johnston  v.  Robuck. 
114  Iowa,  532,  87  N.  W.  491, —  holding  receiver  surrendering  leased  prcinix^ 
occupied  by  him  pending  receivership  not  liable  for  rent  subsequently  accruing: 
New  Hampshire  Trust  Co.  v.  Taggart,  68  N.  H.  559,  44  Atl.  751,  sustaining  right 
of  assignee  of  insolvent  trust  company  to  disaffirm  lease,  several  months  after 
appointment,  where  parties  had  agreed  that  his  occupancy  should  not  be  adoption 
of  lease:  Harrison  v.  J.  J.  Warren  Co.  183  Mass.  124,  66  N.  E.  589,  !iolilin<_'  that 
possession  by  receiver  of  corporate  property  is  possession  by  court,  title  thereto 
not  vesting  in  him. 

Cited  in  Perrin  &  S.  Printing  Co.  v.  Cook  Hotel  &  Excursion  Co.  118  Mo. 
App.  54,  93  S.  W.  337,  holding  receiver  is  liable  for  reasonable  rent  regardless 
of  whether  he  is  in  possession  as  constructive  assignee  of  lease,  and  under  its 
provisions,  or  as  independent  tenant. 
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Cited  in  footnote  to  Stokes  v.  Hoffman  House,  53  L.  R.  A.  870,  which  denies 
receiver's  liability  for  rents  accruing  while  in  possession  of  leasehold  property 

Cited  in  note   (15  Eng.  Rul.  Cas.  510)  on  liability  of  assignee  for  rent. 
Effect  of  receivership. 

Cited  in  Albien  v.  Smith,  24  S.  D.  213,  123  N.  W.  675,  holding  that  receiver 
appointed  for  debtor's  property  can  make  no  defense  to  action  on  chattel  mort- 
gage which  debtor  could  not  have  made;  Durbin  v.  Northwestern  Scraper  Co. 
36  Ind.  App.  134,  73  N.  E.  297,  holding  title  of  corporation  to  its  property  is 
not  changed  by  appointment  of  receiver. 

Cited  in  notes  (71  Am.  St.  Rep.  353)  on  relation  of  receivers  to  pre-existing 
liens  and  remedies  for  their  enforcements;  (74  Am.  St.  Rep.  286)  on  action 
without  leave  of  court  against  receiver  or  person  for  whom  he  is  appointed. 

28  L.  R.  A.  455,  ATTY.  GEN.  v.  SULLIVAN,  163  Mass.  446,  40  N.  E.  843. 
When   quo   warranto   lies,  and   its   nature. 

Cited  in  Atty.  Gen.  v.  Drohan,  169  Mass.  535,  61  Am.  St.  Rep.  301,  48  N.  E.  279r 
holding  that  information  in  nature  of  quo  warranto  will  not  lie  to  try  membership 
in  city  committee  of  political  party,  as  such  office  is  not  public  one;  Haupt  v. 
Rogers,  170  Mass.  73,  48  N.  E.  1080,  holding  remedy  for  incorporators  of  elevated 
'railroad  company  and  persons  associated  with  them,  whose  rights  have  been  vio- 
lated by  sale  or  attempted  sale  of  corporate  charter,  is  suit  in  their  own  names, 
instead  of  information  in  nature  of  quo  warranto;  State  ex  rel.  Folk  v.  Talty, 
166  Mo.  558.  66  S.  W.  361,  holding  discretion,  not  controllable  by  courts,  lodged 
with  attorney  general  or  circuit  or  prosecuting  attorney  to  file  or  not  to  file 
information  in  nature  of  quo  warranto  to  oust  alleged  usurper  of  office;  Atty. 
Gen.  v.  Adonai  Shomo,  167  Mass.  425,  45  N.  E.  762,  holding  information  in 
nature  of  quo  warranto,  to  have  charter  forfeited  for  nonuser  or  misuser  of  fran- 
chise, a  common-law  proceeding  not  to  be  prosecuted  by  private  attorney  at 
expense  of  town;  Richards  v.  Appley,  187  Mass.  521,  73  N.  E.  555,  holding 
information  in  nature  of  quo  warranto  is  proper  proceeding  to  enforce  forfeiture 
of  franchise  of  corporation;  State  ex  rel.  Young  v.  Kent,  96  Minn.  264,  1 
L.R.A.  (N.S.)  831,  104  N.  W.  948,  6  Ann.  Cas.  905,  holding  that  when  informa- 
tion in  nature  of  quo  warranto  is  exhibited  by  attorney  general  in  his  official 
capacity  in  proceeding  by  state  to  require  municipal  corporation  to  show  cause 
why  its  pretended  incorporation  should  not  be  declared  void,  if  prima  facie 
case  is  made  by  information,  court  should  order  wait  to  show  cause  to  issue 
as  of  course;  State  ex  rel.  Dorian  v.  Taylor,  208  Mo.  455,  106  S.  W.  1023,  13 
Ann.  Cas.  1058,  holding  private  person  cannot  use  prosecuting  attorney's  name 
to  institute  proceeding  in  quo  warranto;  Meehan  v.  Bachelder,  73  N.  H.  114, 
59  Atl.  620,  6  Ann.  Cas.  462,  holding  writ  of  quo  warranto  became  absolute  in 
England  before  the  American  Revolution. 

Cited  in  note  (1  L.R.A. (N.S.)  826)  on  quo  warranto  as  matter  of  right  by 
attorney  general  or  district  attorney. 

Distinguished  in  Atty.  Gen.  v.  New  York,  N.  H.  &  H.  R.  Co.  197  Mass.  196, 
83  X.  E.  408,  under  statute  that  attorney  general  cannot  maintain  information 
at  law  in  nature  of  quo  warranto  to  prevent  exercise  by  corporation  of  powers 
ultra  vires,  where  he  does  not  desire  any  other  judgment  against  it. 
Right    to  jnry   trial. 

Cited  in  State  ex  rel.  Broatch  v.  Moores,  56  Neb.  5,  76  N.  W.  530,  holding  jury 
trial  of  issues  of  fact  in  quo  warranto  not  demandable  as  matter  of  right. 

Cited  in  footnote  to  Salt  Creek  Valley  Turnp.  Co.  v.  Parks.  28  L.R.A.  769,  which 
upholds  right  to  jury  trial  in  proceedings  to  declare  turnpike  road  abandoned. 

Cited  in  note   (24  L.R.A. (N.S.)    642)   on  right  to  jury  in  quo  warranto. 
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Distinguished  in  Louisiana  &  N.  W.  R.  Co.  v.  State,  75  Ark.  444,  88  S.  W. 
559,  5  Ann.  Cas.  637,  holding  that  in  quo  warranto  proceedings  in  courts  of 
original  jurisdiction  brought  under  code,  and  statutory  provisions  to  annul. 
vacate  and  cancel  charter  or  franchise  or  any  other  property  right,  right  of  trial 
by  jury  of  issues  of  fact  is  constitutional  right. 
Independent  rigrhts  of  attorney  general. 

Cited  in  Meehan  v.  Bachelder,  73  N.  H.  115,  59  Atl.  620,  6  Ann.  Cas.  462, 
on  right  of  attorney  general  to  freedom  from  interference  by  courts  in  per- 
formance of  his  official  duties. 

28  L.  R,  A.  458,  GEIGER  v.  PERKIOMEN  &  R.  TURNP.  ROAD,  167  Pa.  582. 

31   Atl.   918. 
Bicycle  law. 

Applied  in  State  eas  rel.  Bettis  v.  Missouri  P.  R.  Co.  71  Mo.  App.  391,  sustain- 
ing carrier's  right  to  refuse  to  receive  bicycle  as  ordinary  baggage. 

Cited  in  footnote  to  Com.  v.  Forrest,  29  L.  R,  A.  365,  which  holds  use  of  bicy- 
cle on  sidewalk  along  turnpike  subject  to  penalty. 

Cited  in  note   (47  L.  R,  A.  290,  304)   on  bicycle  law. 

Distinguished  in  Richardson  v.  Danvers,   176  Mass.  414,  50  L.  R.  A.   127.   7!> 
Am.  St.  Rep.  320,  57  N.  E.  688,  holding  bicycle  not  within  meaning  of  statute 
requiring  highways  to  be  kept  reasonably  safe  for  ''carriages." 
License    tax   on   bicycles. 

Approved  in  Green  v.  Erie,  19  Pa.  Co.  Ct.  493,  6  Pa.  Dist.  R.  698,  upholding  li 
cense  tax  of  $1  a  year  on  each  bicycle  owned  by  resident  of  borough ;  Densmore 
v.  Erie,  20  Pa.  Co.  Ct.  520,  7  Pa.  Dist.  R.  359,  upholding  right  of  city  to  impose 
reasonable  license  tax  to  enforce  police  regulation  on  bicycles,  but  not  as '  reve- 
nue measure. 

Cited  in  footnote  to  Davis  v.  Petrinovich,  36  L.  R.  A.  615,  which  holds  lieonst 
tax  on  bicycles  used  for  pleasure  unauthorized. 
Tolls. 

Cited  in  footnote  to  Gloucester  &  S.  Turnp.  Co.  v.  Leppee,  41  L.  R.  A.  457,  which 
denies  right  to  collect  toll  from  bicycles  on  turnpike. 

Disapproved  in  Murfin  v.  Detroit  &  E.  PI.  Road  Co.  113  Mich.  678,  38  L.  R.  A. 
200,  footnote  p.  198,  67  Am.  St.  Rep.  489,  71  N.  W.  1108,  denying  right  to  charge 
toll  for  bicycles. 
Toll   as   tax. 

Cited  in  Johnstown,  I.  &  W.  Turnp.  Co.'s  Petition,  5  Pa.  Super.  Ct.  67,  28- 
Pittsb.  L.  J.  N.  S.  60,  40  W.  N.  C.  484,  holding  reimbursement  of  turnpike 
company  by  levying  toll,  another  method  of  levying  taxes  for  keeping  roads  in 
repair. 

28  L.  R.  A.  464,  LONGSHORE   PRINTING  &   PUB.  CO.  v.  HOWKLL   26  Or. 

527,  46  Am.  St.  Rep.  640,  38  Pac.  547. 
lllcw.nl   combinations  or  conspiracies. 

Approved  in  Cleuimitt  v.  Watson,  14  Ind.  App.  43,  42  N.  E.  367,  holding  mere 
agreement  between  employees  of  coal  mine  to  quit  work  unless  certain  employee  is 
discharged,  and  quitting  on  refusal,  causing  working  of  mine  to  stop,  not  illegal 
conspiracy;  National  Protective  Asso.  v.  dimming,  170  N.  Y.  348,  58  L.  R.  A. 
148,  88  Am.  St.  Rep.  648,  63  N.  E.  369,  holding  members  of  labor  organization  not 
liable  for  causing  discharge  of  nonmembers  by  notifying  employer  that  otherwise 
they  will  not  work,  if  action  taken  for  good  of  organization. 

Cited  in  Graham  v.  St.  Charles  Street  R.  Co.  47  La.  Ann.  217,  27  L.  R.  A.  417, 
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49  Am.  St.  Rep.  366,  16  So.  806,  holding  that  compelling  employees  to  withhold 
patronage  from  merchant  as  condition  of  employment  may  be  actionable  if  ac- 
tuated solely  by  malice;  Mtna.  Ins.  Co.  v.  Com.  106  Ky.  888,  45  L.  R.  A.  361,  51  S. 
W.  624,  holding  combination  to  maintain  insurance  rates  not  indictable  at  com- 
mon law,  though  it  may  be  a  void  contract;  Wilson  v.  Hey,  232  111.  399,  16 
L.R.A.  (N.S.)  97,  122  Am.  St.  Rep.  119,  83  N.  E.  928,  13  Ann.  Gas.  82  (dissent- 
ing opinion),  on  right  of  individual  or  combination  of  persons  to  refrain  from 
trading  or  dealing  with  certain  person;  Karges  Furniture  Co.  v.  Amalgamated 
Woodworkers  Local  Union  No.  131,  165  Ind.  429,  2  L.R.A. (N.S.)  795,  75  N. 
E.  877,  6  Ann.  Gas.  829,  sustaining  right-  to  strike  to  secure  legitimate  benefit, 
provided  strike  is  carried  on  without  force,  intimidation  and  false  representa- 
tion: Allis-Chalmers  Co.  v.  Iron  Molders'  Union  No.  125,  150  Fed.  179,  holding 
combination  to  strike  and  enforce  strike  and  bring  employers  to  terms  by  pre- 
venting them  from  obtaining  other  workmen  to  replace  strikers  is  not  unlaw- 
ful if  grounded  on  just  cause  or  excuse. 

Cited  in  notes  (16  L.R.A. (N.S.)  93)  on  legality  of  "secondary  boycott" 
by  labor  union;  (17  L.R.A. (N.S.)  166)  on  controversy  over  "open"  or  "closed" 
shop  as  justification  for  means  employed  to  aid  strike;  (23  L.R.A. (N.S.)  1238) 
on  right  of  labor  union  to  fine  members  to  induce  them  to  join  in  strike: 
(61  Am.  St.  Rep.  707)  on  what  is  an  unlawful  interference  or  intimidation  by 
strikers;  (103  Am.  St.  Rep.  503)  on  boycotting;  (1  Brit.  Rul.  Gas.  268),  on 
liability  of  labor  union  for  boycott. 

Distinguished  in  Beechley  v.  Mulville,  102  Iowa,  611,  63  Am.  St.  Rep.  479, 
71  N.  W.  428.  denying  right  of  local  insurance  agent  belonging  to  illegal  com- 
bination to  fix  rates,  to  recover  damages  from  other  members  for  withdrawal  of 
agency  for  violation  of  agreement;  Brown  v.  Jacobs'  Pharmacy  Co.  115  Ga.  449. 
57  L.  R.  A.  557,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  holding  illegal,  combination 
of  merchants  to  compel  other  merchant  to  sell  at  prices  fixed  by  it,  or  prevent 
sales  of  goods  to  him. 
Injunction  ag-ainst  illegal  combinations  or  strikes, 

Approved  in  Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A.  123,  49  U.  S.  App.  709, 
83  Fed.  936  (dissenting  opinion),  majority  holding  injunction  authorized  against 
members  of  unincorporated  associations  enforcing  threatened  boycott  against  con- 
tents of  barrels,  etc.,  not  hooped  by  hand  labor. 

Cited  in  Temple  Iron  Co.  v.  Carmanoskie,  10  Kulp,  40,  7  Northampton  Co. 
Rep.  261,  holding  injunction  authorized  against  striking  miners  preventing,  by 
force  or  intimidation,  other  employees  from  working;  Jetton-Dekle  Lumber 
Co.  v.  Mather,  53  Fla.  975,  43  So.  590,  holding  enforcement  by  labor  union  of 
its  reasonable  rules  should  not  be  enjoined;  L.  D.  Willcutt  &  Sons  Co.  v. 
Driscoll,  200  Mass.  121,  23  L.R.A.  (N.S.)  1244,  85  N.  E.  897.  enjoining  in- 
timidation or  coercion  of  members  of  labor  union  by  fines  to  injury  of  third 
party. 

Cited  in  footnote  to  Plant  v.  Woods,  51  L.  R.  A.  339,  which  sustains  injunc- 
tion against  threats  by  labor  union  to  make  employers  induce  employees  to  leave 
other  union  and  rejoin  former:  Erdman  v.  Mitchell.  63  L.R.A.  534,  which 
upholds  right  to  enjoin  acts  of  council  of  allied  labor  unions  seeking  by  intimi- 
dation to  coerce  laborers  to  join  particular  organization. 

Cited    in    notes    (28    L.R.A.    467)    on    injunction    against    strikes:     (2    L.R.A. 
(N.S.)    790)    on  injunction  against  unincorporated  union. 
Effect   of   demurrer. 

Cited  in  State  v.  Williams,  45  Or.  330,  67  L.R.A.  173,  77  Pac.  965,  holding 
demurrer  admits  probative  facts  only  and  not  conclusions  of  law  so  stated. 
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Allegation   of  conclusion   of  law. 

Cited  in  Morton  v.  Wessinger,  58  Or.  84,  113  Pac.  7,  holding  that  allegations 
in  answer  to  complaint  for  rent,  that  store  demised  was  unlawful  structure, 
but  failing  to  set  up  facts  showing  it  was  unlawful,  is  mere  conclusion  of  law. 

28  L.  R,  A.  476,  SHEAHAN  v.  DAVIS,  27  Or.  278,  50  Am.  St.  Rep.  722,  40  Pac. 

405. 
Rlg-hts  of  accommodation   indorser. 

Approved  in  Andrews  v.  Meadow,  133  Ala.  446,  31  So.  971,  holding  accommo- 
dation indorser  of  bank  check  entitled  to  sue  maker  as  if  indorsement  had  been 
regular,  if  former  is  compelled  to  pay  check. 

28  L.  R.  A.  476,  TITUS  v.  ROCHESTER  GERMAN   INS.   CO.  97   Ky.  567,  53 

Am.  St.  Rep.  426,  31  S.  W.  127. 
Fraud   or  mistake  as   defense   to  contract. 

Cited  in  Kentucky  Title  Sav.  Bank  &  Trust  Co.  v.  Langan,  144  Ky.  50,  137 
S.  W.  846,  holding  that  married  woman  who  pays  draft  upon  which  she  was 
endorser  under  mistaken  belief  that  she  was  liable  thereon,  may  recover  amount 
paid;  Thomas  v.  Continental  Ins.  Co.  142  Ky.  267,  334  S.  W.  199,  holding 
that  one  who  compromises  insurance  laws  on  advice  of  friend,  may  not  retain 
money  received  and  seek  to  relieve  himself  of  effect  of  his  discharge:  Ra  11071 
v.  Prudential  Ins.  Co.  129  Iowa,  737,  106  N.  W.  198,  holding  release  of  insurance 
given  by  special  administratrix  through  fraud  and  under  mistake  as  to  legal 
rights  under  policy  is  not  defense  to  action  on  policy;  Faxon  v.  Baldwin.  !:;(> 
Iowa,  526,  114  N.  W.  40,  setting  aside  quit  claim  deed  because  of  grantor's 
mistake  as.  to  quantity  of  her  interest,  truth  being  known  to  and  coiuealcii  \>\ 
grantee. 

Cited  in  notes  (28  L.R.A. (N.S.)  835)  on  relief  from  mistake  of  law  as  i<> 
effect  of  instrument;  (55  Am.  St.  Rep.  508,  518,  520)  on  ignorance  of  one'* 
rights  as  a  ground  of  relief. 

28  L.  R.  A.  480,  LEVI  v.  LOUISVILLE,  97  Ky.  394,  30  S.  W.  973. 
Uniformity   of    taxation;    what    subject    to    tax. 

Approved  in  Gosnell  v.  Louisville,  104  Ky.  215,  46  S.  W.  722,  holding  sired 
assessments  not  taxes  within  requirement  for  uniformity  and  equality;  Adams 
Exp.  Co.  v.  Kentucky,  166  U.  S.  181,  41  L.  ed.  964,  17  Sup.  Ct.  Rep.  527,  uphold- 
ing taxation  of  intangible  property  which  has  not  been  taxed  as  tangible  prop- 
erty; Western  U.  Teleg.  Co.  v.  Norman,  77  Fed.  26,  upholding  tax  on  tangible 
property  owned  by  corporation,  of  such  nature  that  it  could  not  be  owned  by 
individual;  Elliott  v.  Louisville,  101  Ky.  267,  40  S.  W.  690,  upholding  license 
tax  on  attorneys  as  tax  on  business  or  vocation;  Bowser  v.  Thompson,  103  Ky. 
333,  45  S.  W.  73,  upholding  license  tax  on  vehicles  used  in  city;  South  Covinir- 
ton  &  C.  Street  R.  Co.  v.  Bellevue,  105  Ky.  293,  57  L.  R.  A.  til,  49  .S.  \V.  2:i. 
holding  ad  valorem  tax  on  tv  "ichise  of  street  railroad  company  required  by 
Constitution;  South  Covington  &  C.  Street  R.  Co.  v.  Bellevue,  105  Ky.  293,  57 
L.  R.  A.  61,  49  S.  W.  23,  sustaining  collection  of  ad  valorem  tax  on  street  rail- 
way company's  franchise;  Bank  of  Kentucky  v.  Stone,  88  Fed.  394,  holding 
judgment  that  bank  is  exempt  by  statute  from  license  tax  conclusive  against  rirrlit 
to  impose  ad  valorem  tax  on  it;  ^Etna  L.  Ins.  Co.  v.  Coulter,  115  Ky.  801, 
74  S.  W.  1050,  holding  insurance  companies  are  not  embraced  by  words:  "every 
other  corporation,  company  or  association  having  or  exorcising  any  special 
or  exclusive  privilege  or  franchise,  not  allowed  by  law  to  natural  persons."  in 
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tax  law;  State  ex  rel.  Smith  v.  Berryma.i,  142  Mo.  App.  381,  127  S.  W.  129, 
holding  that  license  tax  is  one  imposed  on  privilege  of  exercising  certain  call- 
ings, professions  and  avocations,  proceeds  of  which  becomes  part  of  general 
fund  of  city;  German  Washington  Mut.  F.  Ins.  Co.  v.  Louisville,  117  Ky.  601, 
78  S.  W.  472,  holding  municipality  may  levy  occupation  tax  in  addition  to 
ad  valorem  tax:  Hager  v.  Gast,  119  Ky.  507,  84  S.  W.  556,  holding  constitu- 
tional provisions  as  to  taxation  do  not  include  or  apply  to  assessments  made 
on  adjoining  property  to  pay  for  improvement  of  highways;  Marion  Nat.  Bank 
v.  Burton,  121  Ky.  889,  10  L.R.A.  (N.S.)  956,  90  S.  W.  944,  holding  it  in- 
competent under  constitution  to  lay  franchise  tax  on  corporations  in  lieu  of  ad 
valorem  tax  on  their  property;  Wiemer  v.  Sinking  Fund  Comrs.  124  Ky.  380, 
99  S.  W.  242,  holding  substitution  of  license  for  ad  valorem  system  illegal 
under  Kentucky  constitution;  Eastern  Kentucky  Coal  Lands  Corp.  v.  Com.  127 
Ky.  716,  106  S.  W.  260,  holding  retrospective  taxation  does  not  violate  state  or 
Federal  constitution;  James  v.  Kentucky  Ref.  Co.  132  Ky.  363,  113  S.  W.  468 
(dissenting  opinion),  on  taxation  of  corporations  iiaving  or  exercising  any 
special  privilege  or  franchise  not  allowed  by  law  to  natural  persons. 

Cited  in  footnotes  to  Rode  v.  Siebe,  39  L.  R.  A.  342,  which  holds  discrimina- 
tion between  taxes  on  personalty  and  on  realty  justified  by  difference  between 
them;  Pingree  v.  Dix,  44  L.  R,  A.  679,  which  holds  that  taxation  of  telephone 
lines  at  average  rate  of  taxes  levied  throughout  state  during  previous  year,  vio- 
lates rule  as  to  uniformity. 

Cited  in  not*   (60  L.  R.  A.  373)   on  constitutional  equality  in  United  States  in 
relation    to    corporate    taxation. 
Validity   of   tax    partly    Illegal. 

Cited  in  Whaley  v.  Com.  110  Ky.  165,  61  S.  W.  35,  holding  only  that  per  cent 
of  tax  rate  which  goes  beyond  constitutional  limitation  is  void;  Fiscal  Ct.  v.  F. 
&  A.  Cox  Co.  132  Ky.  743,  21  L.R.A.(N.S.)  83,  117  S.  W.  296,  to  the  point 
that  tax  ordinance  may  be  valid  in  part  and  void  in  part;  Com.  use  of  Keown  v. 
Chesapeake,  0.  &  S.  R.  Co.  141  Ky.  636,  133  S.  W.  559,  holding  that  failure 
of  fiscal  court  to  specify  purposes  for  which  tax  is  to  be  applied  does  not  relievt 
taxpayers  of  liability  to  provide  means  for  paying  county's  indebtedness,  when 
valid  procedure  was  adopted  for  their  protection ;  Fiscal  Ct.  v.  F.  &  A.  Cox 
Co.  132  Ky.  743,  21  L.R.A. (N.S.)  84,  117  S.  W.  296,  holding  that  an  ordinance, 
by-law,  or  order  imposing  license  fees,  may  be  valid  in  part  and  invalid  in 
part;  State  ex  rel.  Breckenridge  v.  Fleming,  70  Neb.  526,  97  N.  W.  1063,  holding 
defect  in  statute  designed  to  produce  revenue  for  state  will  not  render  entire 
statute  void  if  citizen  prejudiced  by  its  operation  may  secure  redress;  Chicago 
&  N.  W.  R.  Co.  v.  State,  128  Wis.  627,  108  N.  W.  557,  holding  results  of  mere 
ignorance  or  want  of  judgment  of  assessors  in  execution  of  tax  law  will  not 
vitiate  whole  tax. 
Effect  of  failure  to  make  valid  levy. 

Cited  in  Somerset  v.  Somerset  Bkg.  Co.  109  Ky.  556,  60  S.  W.  5,  holding  that 
where  city  council  has  made  void  levy,  it  may  subsequently  make  proper  one; 
Southern  R.  Co.  v.  Coulter,  113  Ky.  676,  68  S.  W.  873,  sustaining  retrospective 
assessment  by  existing  board  of  valuation,  of  franchises  of  railroad  corporations, 
for  years  when,  under  preceding  boards,  no  certification  thereof  was  made- 
Distinguished  in  Worten  v.  Padticah,  123  Ky.  57,  93  S.  W.  617,  holding  as- 
sessment of  city  real  estate  in  year  after  its  valuation  had  been  fixed  for  succeed- 
ing quadrennial  period  in  accordance  with  statute  was  invalid  and  that  chan- 
cellor might  cause  such  assessment  to  be  made  to  conform  to  law  and  col- 
lected from  party  assessed. 
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In j auction    against    taxes. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  57  L.  R.  A.  150. 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which 
money  loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 
Special  legislation. 

Cited  in  Louisville  v.  Kuntz,  104  Ky.  592,  47  S.  W.  592,  holding  void,  as  spe 
cial  legislation,  provision  fixing  limitation  of  six  months  for  actions  aj,';iin- 
cities  of  first  class. 

28  L.  R,  A.  486,  BAMBERGER  v.  CITIZENS'  STREET  R.  CO.  95  Tenn.  18,  49 

Am.  St.  Rep.  909,  31  S.  W.   163. 
Presumption  and   burden   of   proof  as   to   contributor}-   negligence. 

Approved  in  Stewart  v.  Nashville,  96  Tenn.  52,  33  S.  W.  613,  holding  that  blind 
person  suing  for  injuries  from  falling  into  open  water  drain  while  unattended 
has  burden  of  showing  exercise  of  reasonable  care. 

Cited  in  footnote  to  Parish  v.  Western  &  A.  R.  Co.  40  L.  R.  A.  364,  whirl i 
holds  presumption  of  negligence  from  killing  person  on  track  overcome  by  showing 
that  person  was  sitting  or  lying  on  track  at  night. 

Cited   in  note   (33  L.R.A.  (N.S.)    1192)    on  burden  of  proof  as  to  contributory 
negligence. 
Right   of   action    for    death    of   child. 

Approved  in  Holston  v.  Coal  &  I.  Co.  95  Tenn.  524,  32  S.  W.  486,  holding  suit 
for  wrongful  killing  of  infant  not  maintainable  by  parent  without  administration : 
Forsyth  v.  Central  Mfg.  Co.  103  Tenn.  499,  53  S.  W.  731,  sustaining  parent  > 
right  to  recover  for  loss  of  services  and  expenses  of  care  and  treatment,  of  in- 
jured minor  child,  notwithstanding  recovery  by  latter  in  action  by  himself: 
Davidson  Benedict  Co.  v.  Severson,  109  Tenn.  600,  72  S.  W.  967,  holding  that 
statutory  remedy  for  negligent  killing  provides  for  one  action  brought  by  per- 
sonal representative,  in  which  damages  for  injury  to  deceased,  and  incidental 
damages  to  his  widow,  children,  or  next  of  kin,  are  recoverable. 

Cited  in  note  (49  Am.  St.  Rep.  407)  on  negligence  in  dealing  with  children. 
Contributory   negligence  of  beneficiary   of   person   killed. 

Approved  in  Wolf  v.  Lake  Erie  &  W.  R.  Co.  55  Ohio  St.  532,  36  L.  R.  A.  815, 
footnote  p.  812,  45  N.  E.  708,  holding  that  contributory  negligence  of  beneficia- 
ries, but  not  of  administrator,  will  prevent  recovery  as  to  negligent  l>eiiefi- 
ciaries,  but  not  as  to  those  free  from  negligence;  Lewin  v.  Lehigh  Valley  R.  Co. 
52  App.  Div.  77,  65  N.  Y.  Supp.  49,  sustaining  father's  right  as  admini.-lrator 
to  recover  for  death  of  child  killed  by  negligence,  although  lie  was  contributorily 
negligent  and  is  sole  beneficiary. 

Cited  in  Scherer  v.  Schlaberg,  18  N.  D.  431,  24  L.R.A. (N.S.)  526.  }~2~2  N. 
W.  1000,  holding  that  in  an  action  under  the  statute  for  death  by  wrongful 
act,  the  contributory  negligence  of  the  plaintiff,  who  is  the  beneficiary,  is  a 
defense:  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  98  Minn.  299,  108  X.  \V.  r>17. 
holding  parent  cannot  recover  in  action  brought  for  his  own  benefit  if  his 
negligence  contributed  to  injury  of  child;  Davis  v.  Seaboard  Air  Line  R.  Co. 
136  N.  C.  119,  48  S.  E.  591,  1  Ann.  Gas.  214,  holding  that  when  action  is  by 
parent,  or  parent  as  distributee  of  deceased  child,  is  real  beneficiary  of  art  inn. 
contributory  negligence  of  parent  can  be  shown  as  defense:  Richmond,  F.  & 
P.  R.  Co.  v.  v.  Martin,  102  Va.  206,  45  S.  E.  894,  holding  father  suing  as 
administrator  of  child  for  his  own  benefit  cannot  recover  for  death  of  child  when 
his  own  negligence  contributed  to  such  death;  Vinnette  v.  Northern  P.  R.  Co. 
47  Wash.  325,  18  L.R.A.(N.S-)  336,  91  Pac.  975,  holding  recovery  by  parents 
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for  death  of  child  run  over  by  train  barred  by  their  negligence   in  permitting 
her  to  cross  tracks  in  switching  yards  alone. 
I  in  puiii  l>l<-  ueslig-euce. 

Cited  in  Nashville  R.  Co.  v.  Howard,  112  Tenn.  116,  64  L.  R.  A.  439,  footnote  p. 
437,  78  S.  W.  1098,  which  holds  mother's  negligence  in  permitting  four-year-old 
child  to  sit  alone  on  seat  of  open  street  car,  from  which  he  is  thrown  by  jolting 
due  to  defect  in  track,  not  imputable  to  him;  Macdonald  v.  O'Reilly,  45  Or. 
592,  78  Pac.  753,  on  imputation  of  negligence  of  his  legal  custodian  to  person 
non  sui  juris  or  to  his  beneficiary. 

Cited  in  footnotes  to  Nashville  R.  Co.  v.  Howard,  64  L.R:A.  437,  which  holds 
negligence  of  another  proximately  contributing  to  injury  of  infant  child  by 
jolt  of  car  not  imputable  to  infant;  Mattson  v.  Minnesota  &  N.  W.  R.  Co.  70 
L.R.A.  503,  which  holds  parent's  or  guardian's  negligence  not  imputable  to 
child  non  sui  juris  in  action  by  it  for  injuries  to  his  person. 

Cited  in  notes  (18  L.R.A.  (N.S, )  330)  on  contributory  negligence  of  parent  as 
bar  to  action  by  parent  or  administrator  for  death  of  child  non  sui  juris; 
(32  L.R.A.  (N.S.)  411)  on  imputing  negligence  of  child's  custodian  to  parent 
in  action  for  death  or  injury;  (110  Am.  St.  Rep.  282,  284)  on  imputed  negli- 
gence. 
Cause  of  action  for  wrongful  death. 

Cited  in  Davidson  Benedict  Co.  v.  Severson,  109  Tenn.  600,  72  S.  W.  967, 
holding  that  in  action  for  wrongfully  causing  person's  death,  two  classes  of 
damages  are  recoverable,  first  damages  purely  for  injury  to  deceased  himself 
and,  second,  incidental  damages  suffered  by  his  widow  and  children,  or  next 
of  kin. 

28  L.  R.  A.  492,  AMERICAN  NAT.  BANK  v.  JUNK  BROS.  LUMBER  &  MFG. 

CO.  94  Tenn.  624,  30  S.  W.  753. 
\  «•<•<•*•* i  i  >    of  demand  and  uotice  of  dishonor. 

Approved  in  Hutchinson  v.  Crutcher,  98  Tenn.  436,  37  L.  R.  A.  93,  39  S.  W. 
725,  Affirming  on  Rehearing  98  Tenn.  429,  37  L.  R.  A.  92,  39  S.  W.  725,  requir- 
ing presentation  of  note  payable  at  insolvent  bank  to  bank  receiver  administering 
at  other  place  in  same  city. 

Cited  in  Fuhrman  v.  Fubrman,  115  Md.  444,  80  Atl.  1082,  holding  that 
accommodation  party  to  negotiable  instrument  is  in  effect  surety  of  party 
accommodated. 

Cited  in  footnotes  to  Oakley  v.  Carr,  60  L.  R.  A.  431,  which  holds  notice  of 
dishonor  sufficient  if  sent  to  last  indorser,  who  is  agent  for  collection  only,  by 
first  mail  of  day  following  dishonor;  Jackson  v.  Mclnnis,  43  L.  R.  A.  128,  which 
holds  demand  on  receiver  pendente  lite  of  insolvent  bank  insufficient  to  bind  in- 
dorser of  certificate  of  deposit  issued  by  bank;  Leonard  v.  Olson,  35  L.  R.  A. 
381,  which  requires  notice  to  indorser  of  inability  to  make  demand  because  of 
maker's  removal  fi'om  state;  Williams  v.  Parks,  56  L.  R.  A.  759,  which  sustains 
notary's  liability  on  bond  for  neglecting  to  give  notice  of  dishonor;  Aebi  v. 
Bank  of  Evansville,  68  L.R.A.  965,  which  holds  that  bank  accepting  check  on 
deposit  with  depositor's  indorsement  discharges  indorser  from  liability  by  fail- 
ing to  notify  him  of  nonpayment  for  nearly  a  month  though  bank  waited  in 
hope  that  check  sent  by  mail  would  reach  destination. 

Cited  in  note  (61  L.  R.  A.  901)  as  to  whom  should  notice  of  protest  or  non- 
payment be  given  after  appointment  of  receiver,  assignee,  or  other  representative 
of  insolvent. 
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28  L.  R,  A.  496,  LITTLE  ROCK  v.  FITZGERALD,  59  Ark.  494,  28  S.  W.  32. 
Expense  of  grading-  for  sidewalk. 

Cited  in  Smith  v.  Hofeldt,  79  Neb.  279,  112  X.  W.  605,  holding  power  of 
village  to  construct  sidewalks  and  assess  cost  upon  abutting  property  does  not 
authorize  assessment  for  cost  of  reducing  sidewalk  space  to  established  grade 
upon  such  property;  also  referring  to  annotation;  Brizzola  v.  Ft.  Smith.  87  Ark. 
92,  112  S.  W.  181,  holding  ordinance  requiring  property  owners  to  construct 
curbing  which  fails  to  provide  for  earth  work  does  not  thereby  requiiv  property 
owner  to  do  such  work. 

Cited  in  note   (28  L.  R.  A.  496)   on  charging  expense  of  grading  for  sidewalk 
on    abutting    owner. 
Payment  for  sidewalk. 

Cited  in  Leiper  v.  Minnig,  74  Ark.  516,  86  S.  W.  407,  4  Ann.  Cas.  1013,  hold- 
ing   sidewalk    and    abutting    lots    subject    to    lien    of    material    man    who    has 
furnished  sidewalk  material. 
Area   included   in   "street." 

Cited  in  Davidson  v.  Utah  Independent  Teleph.  Co.  34  Utah,  254,  97  Pac. 
124,  holding  word  "street''  embraces  all  of  area  between  lots  on  either  side. 

28  L.  R.  A.  501,  ST.  LOUIS  S.  \V.  R.  CO.  v.  BERRY,  60  Ark.  433,  46  Am.  St. 

Rep.  212,  30  S.   W.   764. 
Other  articles   carried   as   bag-gage. 

Approved  in  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  McGahey,  63  Ark.  348,  36  L. 
R.  A.  783,  58  Am.  St.  Rep.  Ill,  38  S.  W.  659,  holding  carrier  knowingly  re- 
ceiving as  baggage,  property  which  it  is  not  required  to  transport  as  such, 
estopped  to  deny  that  it  was  such;  Sherlock  v.  Chicago,  R,  I.  &  P.  R.  Co.  85 
Mo.  App.  49,  holding  carrier  liable  for  loss  of  other  articles  which  carrier's  agent 
chose  to  treat  as  baggage,  if  passenger  ignorant  of  agent's  want  of  authority. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Whitten,  90  Ark.  466,  119  S.  W.  835, 
holding  baggage  may  consist  of  articles  needed  for  ultimate  purposes  of  journey 
as  well  as  those  intended  for  immediate  necessities  of  passenger  on  journey : 
New  Orleans  &  N.  E.  R.  Co.  v.  Shackelford,  87  Miss.  615,  4  L.R.A.(N.S.)  1038, 
112  Am.  St.  Rep.  461,  40  So.  427,  6  Ann.  Cas.  826,  holding  carrier  responsible- 
for  sample' trunk  as  baggage  where  checked  as  baggage;  Charlotte  Trouser  Co. 
v.  Seaboard  Air  Line  R.  Co.  139  N.  C.  384,  51  S.  E.  973,  holding  railroad 
company  liable  for  damage  to  sample  trunk  received  as  baggage  and  allowed  to 
remain  on  platform  of  freight  depot  three  days  exposed  to  weather. 

Cited  in  footnote  to  Yazoo  &  M.  V.  R.  Co.  v.  Blackmar,  67  L.R.A.  646,  which 
holds  papers  of  employer  pertaining  to  business  of  an  insurance  agent  not 
baggage  of  the  latter. 

Cited  in  notes  (10  L.R.A.  (N.S.)  1120)  on  act  of  baggageman  in  receiving 
articles  as  baggage  as  binding  on  carrier;  (99  Am.  St.  Rep.  348,  349)  on  lia- 
bility for  loss  of  money  as  baggage. 

28  L.  R.  A.  502,  STACKPOLE  v.  HALLAHAX,   16  Mont.  40,  40  Pac.  80. 
Adopted    construction    of   statute. 

Cited  in  Stadler  v.  First  Nat.  Bank,  22  Mont.  20;5.  74  Am.  St.  Hep.  582, 
56  Pac.  Ill;  Murray  v.  Heinze,  17  Mont.  364,  42  Pac.  1057:  Largey  v.  Chapman, 
18  Mont.  567,  46  Pac.  808, — holding  construction  of  statute  adopted  with  statute; 
Oleson  v.  \\ilson,  20  Mont.  552,  63  Am.  St.  Rep.  639,  52  Pac.  372  (dissenting 
opinion),  as  to  ac' option  of  judicial  construction  of  adopted  statute;  King  v. 
I'niiy  (;<>ld  Min.  Co.  28  Mont.  86,  72  Pac.  309,  overruling  mistaken  decisions  in 
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regard  to  construction  of  Code  section  adopted  from  other  state,  and  adopting 
construction  thereof  of  other  state,  previously  overlooked. 
Construction  of  statutes. 

Cited  in  Montana  Ore  Purchasing  Co.  v.  Lindsay,  25  Mont.  27,  63  Pac.  715, 
granting  mandamus  compelling  exjudge  to  settle  bill  of  exceptions  in  cause  tried 
before  him,  when  statute  provides  that  judge  whose  term  has  expired  "may" 
do  so. 

—  Election    statutes. 

Approved  in  Dickerman  v.  Gelsthorpe,  19  Mont.  255,  47  Pac.  999,  requiring 
liberal  construction  of  election  law;  State  ex  rcl.  Brooks  v.  Fransham,  19  Mont. 
289,  48  Pac.  1,  and  Jones  v.  State.  153  Ind.  451,  55  N.  E.  229,  holding  that 
all  provisions  of  election  law  should  ordinarily,  after  election,  be  regarded  as 
directory  only  in  support  of  result;  State  ex  rel.  Hewen  v.  Elliott,  17  Wash.  23, 
48  Pac.  734,  holding  one  failing  to  have  known  errors  in  official  ballots  corrected, 
estopped,  after  defeat  at  polls,  to  complain  of  same;  Baker  v.  Scott,  4  Idaho,  002, 
43  Pac.  76,  holding  that  defeated  candidate,  failing,  before  election,  to  avail  him- 
self of  statutory  permission  to  correct  technical  error  in  ballot,  may  not  after- 
wards do  so;  Blackmer  v.  Hildreth,  181  Mass.  33,  63  N.  E.  14,  holding  that 
informality  in  filing  nomination  paper  does  not  render  election  thereafter  held 
in  good  faith  invalid;  Slaymaker  v.  Phillips,  5  Wyo.  475,  47  L.  R.  A.  850, 
40  Pac.  971  (dissenting  opinion),  majority  holding  void,  ballot  not  stamped 
or  indorsed  with  judge's  name  or  initials;  Xall  v.  Tinsley,  107  Ky.  460,  64  S. 
W.  187  (dissenting  opinion),  majority  holding  evidence  insufficient  to  show  that 
ballots  were  so  thin  as  to  render  elections  invalid;  Lynip  v.  Buckner,  22  Nev. 
439,  30  L.  R.  A.  357,  41  Pac.  762  (dissenting  opinion),  as  to  liberal  construc- 
tion of  election  law. 

Cited  in  Montgomery  v.  Henry,  144  Ala.  634,  1  L.R.A.  (N.S.)  658,  39  So.  507, 
6  Ann.  Cas.  965.  holding  provision  of  law  with  respect  to  numbering  of  ballots  is 
directory  and  not  mandatory;  Ogg  v.  Glover,  72  Kan.  256,  83  Pac.  1039,  holding 
omission  of  party  emblem  from  ballots  cast  is  no  ground  for  rejecting  them;  Lane 
v.  Bailey,  29  Mont.  555,  75  Pac.  191,  holding  electors  not  disqualified  because, 
through  no  fault  of  their  own,  they  failed  to  take  prescribed  oath;  Earl -v.  Lewis, 
28  Utah,  122,  77  Pac.  235,  holding  statutory  provisions  relating  to  time  of  filing 
certificate  of  nomination  are  not  mandatory  and  names  of  nominees  may  be  placed 
on  official  ballot  though  certificate  of  nomination  is  not  filed  within  prescribed 
time,  and  votes  cast  for  such  nominees  should  be  counted:  State  ex  rel.  Eastham 
v.  Dewey,  73  Neb.  406.  101  S.  W.  1134  (dissenting  opinion),  on  construction  of 
election  statutes  as  mandatory  and  construction  of  law  concerning  election  contest 
cases  as  directory;  Napton  v.  Meek,  8  Idaho,  629,  70  Pac.  945,  holding  requirement 
that  declinations  be  filed  certain  number  of  days  before  election  is  mandatory. 

Cited  in  footnote  to  Page  v.  Kuykendall,  32  L.  R.  A.  656,  which  holds  words 
"long  term"  after  one  of  two  names  on  ballot  sufficient  designation  of  office. 
Nominations    for    office. 

Cited  in  State  ex  rel.  Woody  v.  Rotwitt,  18  Mont.  509,  46  Pac.  370,  denying 
right  to  get  one's  name  on  ticket  of  regular  party  as  regular  nominee,  solely  by 
petition  of  voters  nominating  him  as  candidate  of  such  party;  State  ex  rcl. 
Russel  v.  Tooker,  18  Mont.  547,  34  L.  R.  A.  318,  46  Pac.  530,  holding  nomination 
by  political  club  not  recognizable  as  that  of  county  convention,  where  partici- 
pants did  not  so  consider  themselves,  minutes  kept  were  those  of  club,  and  no 
notice  had  been  given  or  primaries  held;' Payne  v.  Hodgson.  34  Utah.  275,  97  Pac. 
132,  holding  questions  with  respect  to  form  and  filing  of  nomination  certificates 
and  form  of  official  ballot  cannot  be  considered  in  election  contest:  State  ex  rel. 
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Dithinar  v.  Bunnell,  131  Wis.  205,  110  N.  W.  177,  11  Ann.  Cas.  560,  holding  failure 
to  settle  contests  over  primary  election  before  regular  election  will  not  operate  to 
disfranchise  legally  qualified  voters;  Johnson  v.  Dosland,  103  Minn.  140,  114  X.  W. 
465.  holding  contests  for  nomination  as  party  candidates  for  public  office  must  bo 
settled  before  general  election,  and,  when  not,  those  whose  names  go  upon  official 
ballots  as  regular  nominees  are  entitled  to  all  benefits  therefrom  whether  thty 
could  have  been  ousted  in  contest  proceedings  or  not;  Kulp  v.  Railey,  99  Tex.  318r 
89  S.  W.  957,  holding  where  candidate  nominated  at  primaries  died  before  election 
and  executive  committee  of  his  party  named  another  person  as  nominee,  whose 
name  was  placed  upon  official  ballot  votes  cast  for  him  should  be  counted,  though 
law  made  no  provision  for  supplying  vacancy. 

Cited  in  footnote  to  Todd  v.  Election  Comrs.  29  L.  R.  A.  330,  which  uphold* 
requirement  against  candidate  having  name  on  official  ballot  more  than  once. 

Cited  in  note  (90  Am.  St.  Rep.  60)   on  nomination  irregularities  avoiding  elec- 
tions. 
When    new    trial    unnecessary    after    reversal. 

Cited  in  Kimpton  v.  Jubilee  Placer  Min.  Co.  16  Mont.  383,  41  Pac.  137,  hold- 
ing new  trial  unnecessary  where  error  for  which  reversal  is  ordered  arose 
in  rendering  wrong  judgment  on  facts  as  found  and  undisputed. 

28  L.  R.  A.  510,  WEBSTER  v.  WIGGIN,  19  R.  I.  73,  31   Atl.  824. 

Affirmed  in  19  R.  I.  466,  34  Atl.  990,  on  motion  to  enter  decision  in  accordance 
with  opinion. 

Application  for  allowance  of  interest  on  legacy  in  19  R.  I.  653,  35  Atl.  961. 
Devise   of   subsequently   acquired   real    estate. 

Cited  in  Pierce's  Petition,  20  R.  I.  381,  39  Atl.  430,  requiring  testator's  in- 
tention to  devise  land  acquired  after  execution  of  will  to  clearly  appear  by  ex- 
press terms  of  will. 

Cited  in  footnote  to  Mueller  v.  Buenger,  67  L.R.A.  648,  which  holds  that  will 
may  pass  title  to  after-acquired  real  estate. 
Charitable   bequests   and    Institutions. 

Cited  in  Ingraham  v.  Ingraham,  169  111.  452,  48  N.  E.  561,  holding  immediate 
and  unconditional  devotion  of  fund  to  charity,  not  time  or  manner  of  application 
or  administration,  test  of  validity  of  creation ;  Mason  v.  Perry,  22  R.  I.  400. 
48  Atl.  671,  holding  bequest  to  lodge  of  Free  Masons  for  relief  of  needy  mem- 
bers, with  right  to  occasional  "appropriations  for  proper  forms  of  entertainment 
for  members,"  invalid  as  permitting  unapportioned  application  to  other  than 
charitable  purposes:  Chapman  v.  Newell,  146  Iowa,  425,  12.~>  N.  \V.  324,  holding 
that  bequest  for  benefit  of  "permanent  school  fund  of  county"  is  valid;  Clearspring 
Twp.  v.  Blough,  173  Ind.  26,  88  N.  E.  511,  on  question  as  to  whether  charitable 
trust  enforceable  in  equity  was  created  by  will;  Franklin  v.  Hastings,  253  111.  53. 
97  N.  E.  265,  holding  that  gift  for  charity  not  in  existence,  and  beginning  of  whose 
existence  is  uncertain,  will  be  upheld  provided  there  is  no  gift  meanwhile  for  bene- 
fit of  individual  or  private  corporation :  Troutman  v.  DeBoissiere  Odd  Fellows' 
Orphans'  Home,  —  Kan.  — ,  5  L.R.A.(X.S.)  698,  64  Pac.  33,  holding  grant  for 
benefit  of  orphans  of  deceased  ''Odd  Fellows"  is  public  charity. 

Cited  in  footnotes  to  Re  John,  36  L.  R.  A.  242,  which  sustains  bequest  for 
maintenance  of  free  public  schools;  Alden  v.  St.  Peter's  Parish,  30  L.  R.  A.  232. 
wh idi  holds  gift  to  rector,  etc.,  of  unincorporated  religious  society  for  church 
purposes,  for  charitable  use;  People  ex  rel.  Ellert  v.  Cogswell.  35  L.  R.  A. 
269.  which  sustains  trust  for  educating  boys  and  girls,  not  confined  to  poor  ones: 
People  ex  rel.  New  York  Inst.  for  Blind  v.  Fitch,  38  L.  R.  A.  591,  which  hold* 
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incorporated  institution  for  blind,  largely  supported  by  state,  subject  to  visita- 
tions and  rules  of  board  of  charities. 

Cited  in  notes  (7  L.R.A.  (N.S.)  471)  on  existence  of  public  school  system  as  af- 
fecting validity  of  trust  for  education  of  children;  (14  L.R.A. (N.S.)  67,  71,  97) 
on  enforcement  of  general  bequest  for  charity  or  religion;  (63  Am.  St.  Rep.  249, 
254,  255,  259,  260)  on  what  are  charitable  uses  or  trusts;  2  Brit.  Rul.  Cas.  881, 
884)  on  effect  of  direction  from  accumulation  upon  validity  of  charitable  gift. 
Adjudication  of  foreign  title. 

Cited  in  Thayer  v.  Fairchild,  25  R.  I.  510,  56  Atl.  773,  holding  court  will  not 
adjudicate  upon  title  to  real  estate  situated  out  of  state. 

28  L.  R.  A.   517,  EDDY  v.  GRANGER,   19  R.   I.   105,  31   Atl.   831. 
Public   grant   of   rigrhts   in   streets   or   levees. 

Cited  in  Lacy  v.  Oskaloosa,  143  Iowa,  711,  31  L.R.A.(N.S.)  857,  121  N.  W.  542, 
holding  resolution  of  city  council  permitting  erection  of  hitching  posts  about  pub- 
lic square  confers  mere  license  revocable  after  twenty  years'  use. 

Cited  in  footnotes  to  Snyder  v.  Mt.  Pulaski,  44  L.  R.  A.  407,  which  holds  per- 
mission to  use  well  in  city  street,  license  revocable  at  city's  pleasure;  Stevens 
v.  Muskegon,  36  L.  R.  A.  777,  which  upholds  city's  power  to  grant,  by  con- 
tract, right  to  lay  private  sewer  in  highway;  St.  Paul  v.  Chicago,  M.  &  St.  P. 
R.  Co.  34  L.  R.  A.  184,  which  denies  power  of  legislature  to  give  any  part  of 
levee  as  permanent  site  for  freight  warehouse. 

Cited  in  note  (61  L.  R.  A.  704)  on  duty  and  liability  of  municipality  with  re- 
spect to  drainage. 

28  L.  R.  A.  519,  SCARVELL  v.  GRAND  RAPIDS  &  I.  R.  CO.  103  Mich.  373,  61 

N.  W.  534. 
RiK'hts    <>"    revocation    of   license. 

Cited  in  note  (28  L.  R.  A.  519)  on  possession  of  licensee  to  defeat  trespass  after 
revocation  of  license. 

28  L.  R.  A.  521,  POWERS  v.  MORRISON,  88  Tex.  133,  53  Am.  St.  Rep.  738,  30 

S.  W.  851. 
Setting:   off   claims   agrainst   heir   or   distribntee. 

Approved  in  Moore  v.  Moore,  89  Tex.  33,  33  S.  W.  217,  sustaining  power  to 
determine  and  allow,  in  partition  suit,  claim  against  decedent  in  favor  of  one  of 
heirs;  Oxsheer  v.  Nave,  90  Tex.  573,  37  L.  R.  A.  101,  footnote  p.  98,  40  S.  W.  7, 
sustaining  right  to  set  off  indebtedness  of  distributee  against  distributive  share, 
although  purchased  by  creditor. 

Cited  in  footnote  to  Ainsworth  v.  Bank  of  California,  39  L.  R.  A.  686,  which 
authorizes  setting  off  against  claim  due  estate,  debt  due  from  deceased,  though 
miniatured  at  time  of  death. 

Cited  in  note  (4  L.R.A.  (N.S. )  190)  on  indebtedness  of  heir  to  estate  as  counter- 
claim or  set-off  against  distributive  share  in  proceeds  of  realty. 
Descent  and   distribution. 

Cited  in  Witherspoon  v.  Jernigan,  97  Tex.  105,  76  S.  W.  445,  holding  purpose  of 
legislature  in  enacting  certain  statutes  of  descent  and  distribution  was  to  define 
what  classes  of  persons  should  take  per  capita  and  what  per  stirpes. 

Cited  in  note  ( 1 12  Am.  St.  Rep.  728 )  on  rights  of  heir  in  personal  property  of 
ancestor. 

L.R.A.  Au.  Vol.  IV.— 24. 
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28  L.  R.  A.  523,  STATE  ex  rel.  GUERGUIN  v.  MCALLISTER,  88  Tex.  284,  31 

S.  W.  187. 
Construction    of    Constitution. 

Approved  in  Terre  Haute  v.  Evansville  &  T.  H.  R.  Co.  149  Ind.  186,  37  L.  R.  A. 
194,  46  N.  E.  77,  sustaining,  as  practical  construction  of  Constitution,  practice 
followed  for  over  forty  years  of  circuit  judges  appointing  city  commissioners; 
Bray  v.  Florence,  62  S.  C.  67,  39  S.  E.  810,  holding  construction  of  constitutional 
provision  by  legislature,  many  members  of  which  were  members  of  constitutional 
convention,  entitled  to  great  consideration;  Ex  parte  Hart,  41  Tex.  Grim.  Rep. 
591,  56  S.  W.  341  (dissenting  opinion),  majority  construing  state  Constitution 
to  allow  establishment  by  legislature  of  corporation  courts  in  cities,  towns,  and 
villages,  in  addition  to  justice's  courts. 
Constitutionality  of  provisions  as  to  elections. 

Approved  in  People  v.  Dooley,  69  App.  Div.  544,  75  N.  Y.  Supp.  350  (dissenting 
opinion),  majority  holding  void,  act  providing  for  election  of  city  magistrates 
of  Brooklyn  in  each  congressional  district,  instead  of  having  each  elected  by 
entire  city. 

Cited  in  Ex  parte  Anderson,  46  Tex.  Crim.  Rep.  382,  81  S.  W.  973;  Ex  parte 
Lewis,  45  Tex.  Crhn.  Rep.  27,  108  Am.  St.  Rep.  929,  73  S.  W.  811,— holding 
legislature  cannot  authorize  governor  to  appoint  officers  of  municipality. 

Cited  in  footnote  to  Denny  v.  State,  31  L.  R.  A.  726,  which  denies  right  to  create 
double  districts,  so  as  to  give  counties  having  less  than  population  for  one  senator 
or  representative  a  voice  in  electing  more  than  one. 

Cited  in  note  (33  L.  R.  A.  142)  on  statutes  restricting  vote  of  electors  to  less 
than  all,  when  several  officers  are  to  be  chosen  for  same  office. 

Distinguished  in  Brown  v.  Galveston,  97  Tex.  14,  75  S.  W.  488,  holding  people  of 
municipality  have  no  inherent  right  to  select  their  own  municipal   officers,  and 
legislature  may  authorize  governor  to  appoint  them. 
Practical  interpretation  of  law. 

Cited  in  Spaulding  v.  Mott,  167  Ind.  66,  76  N.  E.  620,  holding  treatment  and  en- 
forcement of  laws  as  valid  by  officers  is  practical  construction  which  is  influential 
in  determining  their  validity. 

28  L.  R.  A.  526,  WEATHERFORD,  M.  W.  A  N.  W.  R.  GO.  v.  WOOD,  88  Tex.  191, 

30  S.  W.  859. 
Oral  contracts  not  performable  -within  year. 

Approved  in  Warner  v.  Texas  &  P.  R.  Co.  164  U.  S.  432,  41  L.  ed.  503,  17  Sup. 
Ct.  Rep.  147,  holding  oral  contract  by  railroad  company  to  maintain  switch  as 
long  as  other  party  needed  it  not  within  statute  of  frauds ;  Johnston  v.  Bowersock, 
62  Kan.  160,  61  Pac.  740,  sustaining  oral  contract  to  pay  for  certain  horse  power 
of  water  during  continuance  of  written  contract  for  ninety-nine  years  with  priv- 
ilege of  terminating  on  three  months'  notice  if  business  proves  unprofitable: 
Wynn  v.  Followill,  98  Mo.  App.  465,  72  S.  W.  140,  holding  oral  contract  to  provide 
hired  help  to  care  for  infant  child  not  within  statute  of  frauds;  Clark  v.  Reese. 
26  Tex.  Civ.  App.  622,  64  S.  W.  783,  holding  that  contract  to  marry,  to  be  within 
statute  of  frauds,  must  be  expressly  conditioned  not  to  be  performed  within  a 
year. 

Cited  in  Pope  v.  Taliaferro,  51  Tex.  Civ.  App.  223,  115  R.  W.  309;  Altgelt  v. 
Escalera,  51  Tex.  Civ.  App.  110,  110  S.  W.  989, — holding  that  parol  gift  of  land 
is  unenforceable  unless  possession  is  taken  and  improvements  made  thereon  during 
lifetime  of  donor;  New  York  &  T.  Land  Co.  v.  Dooley,  33  Tex.  Civ.  App.  637,  77 
S.  W.  1030,  holding  agreement  to  lease  land  terminable  at  any  time  by  entry 
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and  not  for  longer  than  year  from  making  is  not  within  statute;  Shrophire  v. 
Adams,  40  Tex.  Civ.  App.  343,  89  S.  W.  448,  holding  contract  of  partnership  not 
within  statute  of  frauds  where  partnership  is  dissolved  by  death  of  either  party; 
Lennard  v.  Texarkana  Lumber  Co.  46  Tex.  Civ.  App.  406,  94  S.  W.  383,  holding 
statute  inapplicable  to  contract  capable  of  complete  performance  within  year;  Re 
Field,  33  Wash.  76,  73  Pac.  768,  holding  test  is  not  what  parties  expected  duration 
of  contract  would  be,  but  whether  of  necessity  it  must  be  of  such  duration. 

Cited  in  footnote  to  Lewis  v.  Tapman,  47  L.  R.  A.  385,  which  holds  contract  to 
marry  "within  three  years"  not  within  statute  of  frauds. 

Disapproved  in  Tyler  v.  St.  Louis  S.  W.  R.  Co.  99  Tex.  499,  91  S.  W.  1,  13  Ann. 
Cas.  911,  holding  contract  performable  and  performed  within  year  not  within  stat- 
ute. 

28  L.  R.  A.  528,  FAIRES  v.  COCKRILL,  88  Tex.  428,  31  S.  W.  190,  639. 

Report  of  later  appeal  in  Mateer  v.  Cockrill,  18  Tex.  Civ.  App.  392,  45  S.  W. 

751. 
I!  iiiht    of  aubrogration   or  contribution. 

Approved  in  Darrow  v.  Summerhill,  24  Tex.  Civ.  App.  217,  58  S.  W.  158, 
holding  surety  paying  principal's  debt  subrogated  to  rights  of  creditor;  Sparks 
v.  Childers,  2  Ind.  Terr.  195,  47  S.  W.  316,  holding  surety  paying  principal's  note 
subrogated  to  rights  of  payee,  and  entitled  to  sue  in  equity  on  original  obligation; 
Merchants  Nat.  Bank  v.  MeAnulty,  89  Tex.  128,  33  S.  W.  963,  upholding  existence 
of  implied  obligation  that  other  co-obligors  will  contribute  to  indemnify  one  for 
any  payment  made  by  him  in  excess  of  his  proportional  part;  Armstrong  v. 
Henderson,  99  Va.  238,  37  S.  E.  £39,  holding  right  of  action  for  contribution  by 
two  of  three  joint  purchasers,  making  several  payments,  several;  Tloxie  v.  Farmers 
&  M.  Nat.  Bank,  20  Tex.  Civ.  App.  466,  49  S.  W.  637,  holding  right  of  contribution 
of  executrix  or  deceased  partner,  paying  judgment  for  firm  debt  against  other 
partners,  not  barred  by  fact  that  judgment  was  in  their  favor;  Cleveland  v.  Carr, 
21  Tex.  Civ.  App.  410,  52  S.  W.  1040,  Prior  Appeal  in  (Tex.  Civ.  App.)  40  S.  W. 
400.  holding  guarantors  of  notes  secured  by  trust  deed,  becoming  assignees  of  same, 
after  applying  maker's  money  without  his  consent  to  debt  of  partner  due  them- 
selves, not  entitled  to  foreclosure  or  recovery  on  same;  Deleshaw  v.  Edelen,  31 
Tex.  Civ.  App.  418,  72  S.  W.  413,  holding  payment  of  judgment  by  one  jointly 
liable,  extinguishment  thereof  preventing  claim  for  contribution  although  he  takes 
an  assignment  of  it. 

Cited  in  Boyce  v.  Stringfellow,  52  Tex.  Civ.  509,  114  S.  W.  652,  holding 
that  fact  that  certain  obligors  had  voluntarily  contributed  more  than  they  were 
legally  bound  to  contribute  under  contract  to  furnish  right  of  way  to  railroad, 
would  not  relieve  other  obligors  from  paying  amount  required  by  contract;  Sherl- 
inir  v.  Long,  122  Ga.  798,  50  S.  E.  935,  holding  right  of  action  of  obligor  who  has 
paid  more  than  his  share  against  co-obligor  is  not  upon  original  evidence  of  in- 
debtedness, but  upon  implied  contract  of  contribution:  Tarlton  v.  Orr,  40  Tex.  Civ. 
App.  415.  90  S.  W.  534,  holding  where  co-surety  is  joint  obligor  on  note  and  pays 
and  thereby  discharges  judgment  against  joint  obligor  his  remedy  against  co- 
surety is  upon  implied  assumpsit  and  not  on  judgment  paid:  Mergale  v.  Felix, 
45  Tex.  Civ.  App.  57,  99  S.  W.  709,  holding  express  agreement  is  not  required  to 
continue  lien  in  existence  for  benefit  of  third  person  furnishing  money  to  pay 
it  off:  Hall  v.  Harris,  6  Ga.  App.  827,  65  S.  E.  1086,  holding  obligor  who  has 
paid  off  joint  debt  cannot  proceed  against  remaining  co-obligors  and  obtain 
judgment  against  them  jointly;  Weimer  v.  Talbot,  56  W.  Va.  260,  49  S.  E.  372, 
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holding  measure  of  recovery  against  co-surety  is  amount  paid  in  his  behalf  with 
legal  interest. 

Cited  in  notes  (37  L.R.A.  (N.S.)  1205)  on  right  of  one  advancing  purchase  price 
to  subrogation  to  vendor's  lien;  (98  Am.  St.  Rep.  44)  on  actions  for  contribution 
not  founded  on  express  promise;  (99  Am.  St.  Rep.  489,  531)  on  right  of  subro- 
gation. 

Distinguished  in  Hooker  v.  Blount,  44  Tex.  Civ.  App.  164,  97  S.  W.  1083,  as  in- 
applicable to  the  case  of  a  note  paid  by  the  insolvent  maker  in  attempt  to  give 
preference  to  particular  creditors. 
Surety's   rights  ajarainst  principal. 

Approved  in  Willis  v.  Chowning,  90  Tex.  622,  59  Am.  St.  Rep.  842,  40  S.  W. 
395,  sustaining  right  of  action  against  principal  debtor  of  surety  paying  debt 
valid  as  against  him,  though  barred  as  to  principal  or  his  estate. 

Cited  in  Reed  v.  Humphrey,  69  Kan.  160,  76  Pac.  390,  holding  principal  is  liable 
to  surety  for  amount  of  debt  paid  by  surety  legally  bound  to  do  so,  though  princi- 
pal was  discharged  by  limitation  when  payment  was  made;  Lacey  v.  O'Reilly,  40 
Tex.  Civ.  App.  285,  89  S.  W.  640,  as  to  whether  right  of  action  of  surety  who  pays 
debt  of  principal  upon  promissory  note  is  upon  note  paid,  or  upon  Implied  promise 
of  reimbursement  raised  by  law. 

Cited  in  notes  (68  L.R.A.  528,  543,  547,  586)  on  extinction  of  judgments  against 
principals  by  sureties'  payment;  (115  Am.  St.  Rep.  87)  on  duty  owed  by  creditor 
to  surety;  (134  Am.  St.  Rep.  565)  as  to  when  surety's  cause  of  action  against 
principal  becomes  perfect  and  enforceable. 

Distinguished  in  Beville  v.  Boyd,  16  Tex.  Civ.  App.  493,  41  S.  W.  670,  holding 
surety  paying  note  which  he  has  indorsed  to  himself  entitled  to  sue  principal 
maker  and  recover  attorney's  fees  provided  for  therein. 
Statute   of  limitation   as   to   contribution. 

Approved  in  Darrow  v.  Summerhill,  93  Tex.  105,  77  Am.  St.  Rep.  833,  53  S.  W. 
680,  holding  right  of  subrogation  to  securities  held  by  another,  arising  on  implied 
contract,  subject  to  limitation  of  two  years ;  Miers  v.  Betterton,  18  Tex.  Civ.  App. 
434,  45  S.  W.  430,  holding  claim  against  decedent's  estate  for  amount  paid  as 
surety  for  decedent  subject  to  two  years'  statute  of  limitations,  as  debt  not  evi- 
denced by  writing,  where  note  not  shown  to  belong  to  claimant;  Tate  v.  Winfree. 
99  Va.  256,  37  N.  E.  956,  holding  statute  of  limitations  of  three  years  applicable  to 
action  by  surety  for  contribution  against  cosurety  as  action  is  based  on  implied 
promise,  not  on  written  contract;  Darrow  v.  Summerhill,  24  Tex.  Civ.  App.  218, 
58  S.  W.  158,  holding  that  limitation  does  not  begin  to  run  against  surety  paying 
principal's  debt,  until  such  payment  is  made. 

Cited  in  Dwight  v.  Matthews,  94  Tex.  536,  62  S.  W.  1052,  conceding  action  by 
factors  to  recover  excess  of  draft  paid  by  them  over  proceeds  of  merchandise  sold 
by  them  for  drawers  not  one  for  debt,  evidenced  by  contract  in  writing  within 
statute  of  limitations;  Jarvis  v.  Matson,  52  Tex.  Civ.  App.  174,  113  S.  W.  326, 
holding  that  statute  of  limitations  commences  to  run  against  action  for  contri- 
bution from  date  of  each  payment  by  plaintiff:  Burrus  v.  Cook.  215  Mo.  505,  114 
S.  W.  1065,  approving  dissenting  opinion  in  117  Mo.  App.  398,  402,  407,  93  S.  W. 
888,  which  holds  period  of  limitation  of  action,  whether  against  principal  or  co- 
surety, begins  to  run  from  day  of  surety'r  payment. 
Parol  evidence  as  to  -writing. 

Cited  in  Byars  v.  Byars,  11  Tex.  Civ.  App.  567,  32  S.  W.  925,  holding  parol 
evidence  inadmissible  in  action  to  cancel  deed  reciting  cash  consideration,  that 
only  consideration  was  grantee's  promise  to  suport  grantors,  which  was  rendered 
impossible  by  former's  death;  Williams  v.  Dallas,  C.  &  S.  W.  R.  Co.  43  Tex.  Civ.. 
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App.  611,  96  S.  W.  1099,  holding  it  not  permissible  to  vary  terms  of  written  con- 
tract by  showing  agreement  to  locate  depot  on  particular  lot,  when  by  terms  of 
written  instrument  it  was  permissible  to  locate  it  elsewhere,  no  mistake  or  decep- 
tion appearing. 

28  L.  R.  A.  532,  HOUSE  v.  HOUSTON  WATERWORKS  CO.  88  Tex.  233,  31 

S.  W.  179. 
Liability  to  private  individual  for  neglect  of  public  duty. 

Approved  in  Missouri,  K.  &  T.  R.  Co.  v.  Colburn,  90  Tex.  233,  38  S.  W.  153, 
denying  right  of  individual  to  recover  for  depreciation  in  value  of  investments 
near  original  depot  grounds,  from  removal  of  depot  in  violation  of  statute ;  Boston 
Safe  Deposit  &  T.  Co.  v.  Salem  Water  Co.  94  Fed.  240,  holding  private  citizen 
not  entitled  to  recover  from  water  company  for  loss  of  property  by  fire,  due  to 
its  failure  to  maintain  water  pressure  required  by  its  contract  with  city;  Butter- 
worth  v.  Henrietta,  25  Tex.  Civ.  App.  468,  61  S.  W.  975,  denying  liability  of 
municipality  undertaking  to  furnish  water  for  prevention  of  fires,  for  loss  to 
inhabitants  resulting  from  failure  to  furnish  sufficient  supply;  Missouri,  K.  &  T. 
R.  Co.  v.  Raney,  44  Tex.  Civ.  App.  522,  99  S.  W.  589,  holding  where  duty  is  owed 
to  public  as  such  no  action  for  failure  to  perform  lies  by  an  individual,  but  where 
duty  is  due  to  individuals  composing  public,  action  for  failure  to  perform  it  lies 
by  anyone  injured  by  such  failure. 

Cited  in  Adams  v.  Union  R.  Co.  21  R.  I.  139,  44  L.  R.  A.  276,  42  Atl.  515, 
holding  benefit  of  contract  by  town  with  street  car  company,  limiting  rate  of  fare, 
available  to  passenger  ejected  after  tendering  amount  allowed  by  contract; 
Greenville  Water  Co.  v.  Beckham,  55  Tex.  Civ.  App.  91,  118  S.  W.  889,  holding  that 
water  company  is  not  liable  to  property  owner  for  loss  by  fire  caused  by  company's 
breach  of  contract  with  city  to  supply  water  for  fire  purposes:  Metropolitan  Trust 
Co.  v.  Topeka  Water  Co.  132  Fed.  704;  German  Alliance  Ins.  Co.  v.  Home  Water 
Supply  Co.  42  L.R.A.  (N.S.)  1005,  99  C.  C.  A.  258,  174  Fed.  772;  Holloway  v.  Macon 
Gaslight  &  Water  Co.  132  Ga.  394,  64  S.  E.  330;  Peck  v.  Sterling  Water  Co.  118 
111.  App.  536;  Lutz  v.  Tahlequah  Water  Co.  29  Okla.  180,  36  L.R.A.  (N.S.)  573,  118 
Pac.  128;  Ancrum  v.  Camden  Water,  Light  &  Ice  Co.  82  S.  C.  299,  21  L.R.A.  (N.S.) 
1034,  64  S.  E.  151:  Lovejoy  v.  Bessemer  Waterworks  Co.  146  Ala.  380,  6  L.R.A. 
(N.S.)  431,  41  So.  76,  9  Ann.  Cas.  1068, — holding  individual  cannot  recover  dam- 
ages for  losses  by  fire  occasioned  by  failure  of  water  company  to  furnish  supply  of 
water  as  stipulated  in  contract  with  municipality;  Hone  v.  Presque  Isle  Water  Co. 
104  Me.  229,  21  L.R.A. (N.S.)  1027,  71  Atl.  769;  Allen  &  C.  Mfg.  Co.  v.  Shreveport 
Waterworks,  113  La.  1112,  68  L.R.A.  659,  104  Am.  St.  Rep.  525,  37  So.  980,  2  Ann. 
Cas.  471, — holding  water  company  not  liable  to  individual  for  loss  by  fire  due  to 
its  failure  to  keep  its  hydrants  in  order. 

Cited  in  notes  (6  L.R.A.  (N.S.)  1175)  on  liability  of  water  company  in  tort 
for  loss  to  individual  by  its  failure  to  comply  with  contract  with  municipality ; 
(25  L.R.A.  (N.S.)  240)  on  municipal  libility  for  tort  in  connection  with  water- 
works; (21  L.R.A. (N.S.)  1022)  on  right  of  action  of  property  owner  against 
water  company  for  breach  of  contract  obligation  to  municipality  to  supply  suf- 
ficient water  for  fire  purposes;  (71  Am.  St.  Rep.  197)  on  right  of  third  person 
to  sue  on  contract  made  for  his  benefit;  (81  Am.  St.  Rep.  480)  on  liability  of 
water  companies. 

Distinguished  in  Missouri,  K.  &  T.  R.  Co.  v.  Wood,  95  Tex.  232,  56  L.  R.  A. 
595,  93  Am.  St.  Rep.  834,  66  S.  W.  449,  holding  railroad  company  negligently 
permitting  escape  of  employee  suffering  from  smallpox  for  whom  it  is  caring, 
liable  to  persons  to  whom  he  communicates  disease. 
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Cited  as  obiter  in  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  375,  35  S.  W. 
341,  holding  city  voluntarily  assuming,  for  its  gain,  to  supply  citizens  with  water, 
liable  to  patron  for  loss  of  property  by  fire  through  its  negligence  in  failing  to 
supply  water. 

Disapproved  in  Mugge  v.  Tampa  Waterworks  Co.  52  Fla.  377,  6  L.R.A.(N.S.) 
1176,  42  So.  81,  holding  water  company  liable  to  property  owner  in  tort  for  loss 
of  property  due  to  its  negligent  failure  to  furnish  water  for  fire  extinguishing 
purposes  in  accordance  with  its  contract  with  city. 
City's   right   of   action   on   contract    with   it. 

Cited  in  Cleburne  Water,  Ice  &  Lighting  Co.  v.  Cleburne,  13  Tex.  Civ.  App.  143, 
35  S.  W.  733,  sustaining  right  of  city  to  maintain  action  to  restrain  water  com- 
pany from  enforcing  higher  rates  than  those  stipulated  in  its  contract  with  such 
company. 

Cited  in  footnote  to  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  64  L.  R.  A.  231, 
which  holds  contract  to  compensate  municipality  for  loss  of  property  by  fire  from 
negligent  failure  to  furnish  water  not  shown  by  mere  acceptance  of  and  payment 
for  furnishing  of  water  for  general  fire  purposes. 

Cited  in  note  (61  L.  R.  A.  95,  96,  97)  on  establishment  and  regulation  of 
municipal  water  supply. 

28  L.  R.  A.  538,  GULF,  C.  &  S.  F.  R,  CO.  v.  SHIEDER,  88  Tex.   152,  30  S.  W. 
902. 

Cited  without  special  discussion  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Younger,  10  Tex. 
Civ.  App.  146,  29  S.  W.  948. 
Burden   of   proving:   contributory    negligence. 

Approved  in  Houston  &  T.  C.  R.  Co.  v.  White,  23  Tex.  Civ.  App.  287,  56  S.  W. 
204;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Finley,  11  Tex.  Civ.  App.  72,  32  S.  W.  51 ;  Hogan  v. 
Missouri,  K.  &  T.  R.  Co.  88  Tex.  685,  32  S.  W.  1035, —  holding  burden  of  proving 
contributory  negligence  on  party  alleging  it;  Missouri,  K.  &  T.  R.  Co.  v.  Whito, 
22  Tex.  Civ.  App.  426,  55  S.  W.  593;  Rigdon  v.  Temple  Waterworks  Co.  11  Tex. 
Civ.  App.  545,  32  S.  W.  828 ;  Hillsboro  v.  Jackson,  18  Tex.  Civ.  App.  326,  44  S.  W. 
1010;  Lee  v.  International  &  G.  X.  R.  Co.  89  Tex.  587,  36  S.  W.  63;  Missouri, 
K.  &  T.  R.  Co.  v.  Scarborough,  29  Tex.  Civ.  App.  198,  68  S.  W.  196;  Missouri. 
K.  &  T.  R.  Co.  v.  Gist,  31  Tex.  Civ.  App.  666,  73  S.  W.  857 :  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Hill,  29  Tex.  Civ.  App.  19,  70  S.  W.  103;  St.  Louis,  S.  W.  R.  Co.  v.  Martin, 
26  Tex.  Civ.  App.  232,  63  S.  W.  1089, —  holding  burden  of  proving  contributory 
negligence  on  defendant,  unless  shown  by  plaintiff's  pleadings  or  evidence;  Ham- 
mon  v.  San  Antonio  &  A.  P.  R.  Co.  13  Tex.  Civ.  App.  635,  35  S.  W.  872,  holding 
suspicion  of  plaintiff's  negligence,  arising  from  facts  adduced  by  him,  insufficient 
to  throw  on  him  burden  of  disproving  such  negligence;  Blankenship  v.  Galveston. 
H.  &  S.  A.  R.  Co.  15  Tex.  Civ.  App.  b6,  38  S.  W.  216,  requiring  plaintiff  wlrns.- 
allegations  establish  prima  facie  contributory  negligence,  to  plead  other  facts 
rebutting  such  negligence. 

Cited  in  Texas  &  P.  R.  Co.  v.  Black,  23  Tex.  126,  57  S.  W.  330,  holding  facts 
as  to  contributory  negligence,  admitted  in  plaintiff's  petition,  available  to  plain- 
tiff without  being  pleaded  by  it;  Chittim  v.  Martinez,  94  Tex.  145,  58  S.  W.  fl4S. 
holding  charge  as  to  which  party  has  burden  of  proof  not  improper  merely 
because  evidence  on  issue  submitted  to  jury  is  conflicting;  Missouri,  K.  &  T.  11. 
Co.  v.  Jamison,  12  Tex.  Civ.  App.  693,  34  S.  W.  674,  requiring  defense  of  contribu- 
tory negligence  to  be  pleaded  and  proved;  Texas  &  P.  R.  Co.  v.  Curlin,  13  TP\. 
Civ.  App.  509,  36  S.  W.  1003,  holding  it  necessary  to  submit  issue  of  contributory 
negligence  to  jury,  where  only  allegation  as  to  negligence  was  that  those  in  charge 


375  L.  R.  A.  CASES  AS  AUTHORITIES.  [28  L.R.A.  538 

of  hired  cab  in  which  plaintiff  was  riding  were  negligent;  Kroeger  v.  Texas  & 
P.  R.  Co.  30  Tex.  Civ.  App.  91,  69  S.  W.  809,  denying  that  burden  to  show 
absence  of  contributory  negligence  is  upon  plaintiff  in  action  to  recover  damages 
for  being  run  over  by  train  while  walking  upon  railroad  track;  Galveston,  H.  & 
S.  A.  R.  Co.  v.  Conuteson,  51  Tex.  Civ.  App.  4,  111  S.  W.  187,  holding  that 
burden  of  proving  contributory  negligence  is  upon  party  pleading  it;  McHay  v. 
Peterson,  52  Tex.  Civ".  App.  198,  313  S.  W.  981,  to  the  point  that  burden  of  proof 
rests  upon  party  having  affirmative  of  issue;  Houston  &  T.  C.  R.  Co.  v.  Harris, 
103  Tex.  427,  128  S.  W.  897;  Beaumont  Traction  Co.  v.  Happ,  57  Tex.  Civ.  App. 
439,  122  S.  W.  610,  holding  that  burden  of  proving  contributory  negligence  is 
upon  party  alleging  it;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Herring,  102  Tex.  103, 
113  S.  W.  521,  as  to  burden  of  proof  of  contributory  negligence;  St.  Louis  S.  W. 
R.  Co.  v.  Martin,  26  Tex.  Civ.  App.  232,  63  S.  W  1089,  holding  that  if  pleading 
and  evidence  of  plaintiff  show  prima  facie  contributory  negligence  plaintiff  must 
plead  and  prove  such  other  facts  as  will  rebut  such  legal  presumption;  Missouri, 
K.  &  T.  R.  Co.  v.  Scarborough,  29  Tex.  Civ.  App.  198,  68  S.  W.  196,  holding  rule 
imposing  burden  of  proving  contributory  negligence  is  inapplicable  where  plain- 
tiff's allegations  or  the  evidence  adduced  make  out  a  prima  facie  case  of  such 
negligence;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hill,  29  Tex.  Civ.  App.  19,  70  S.  W.  103, 
holding  where  case  made  by  plaintiff  strongly  indicates  contributory  negligence 
it  is  error  to  instruct  that  burden  of  proving  such  negligence  is  on  the  defend- 
ant; International  &  G.  N.  R.  Co.  v.  Tisdale,  39  Tex.  Civ.  App.  381,  87  S.  W. 
1063,  holding  defendant  could  not  complain  of  refusal  to  charge  burden  of 
proof  was  on  plaintiff  to  show  absence  of  contributory  negligence,  where  court 
gave  no  charge  as  to  such  burden;  Texas  &  N.  0.  R.  Co.  v.  Conway,  44  Tex.  Civ. 
App.  75.  98  S.  W.  3070,  holding  charge  that  burden  of  proving  contributory 
negligence  is  upon  defendant  unless  such  defense  is  established  by  plaintiff's  evi- 
dence is  not  open  to  objection  that  it  leaves  jury  to  determine  where  burden 
rests;  Missouri,.  K.  &  T.  R.  Co.  v.  Gist,  31  Tex.  Civ.  App.  666,  73  S.  W.  857, 
holding  burden  of  proving  contributory  negligence  is  on  defendant  when  neither 
pleadings  nor  evidence  of  plaintiff  show  he  is  prima  facie  guilty  of  such  negli- 
gence; Kroeger  v.  Texas  &  P.  R.  Co.  30  Tex.  Civ.  App.  91,  69  S.  W.  809,  hold- 
ing burden  of  proof  of  absence  of  contributory  negligence  was  not  upon  plaintiff 
in  action  to  recover  for  injury  sustained  by  being  struck  by  engine  while  walk- 
ing on  railroad  track:  Chicago,  R  I.  &  T.  R.  Co.  v.  Long,  32  Tex.  Civ.  App.  42,  74 
S.  W.  59,  holding  burden  of  proving  contributory  negligence  was  upon  defendant 
where  action  was  for  injury  by  section  hand  struck  by  hand  car  and  case  was 
not  within  any  exception  to  rule  placing  such  burden  on  defendant;  Gulf,  C.  & 
S.  F.  R.  Co.  v.  Cooper,  33  Tex.  Civ.  App.  322,  77  S.  W.  263,  holding  that  unless 
contributory  negligence  is  shown  as  matter  of  law  plaintiff  is  not  under  burden 
of  proof  to  relieve  himself  from  suspicion  of  cbntributory  negligence;  Inter- 
national &  G.  N.  R.  Co.  v.  Pina.  33  Tex.  Civ.  App.  682,  77  S.  W.  979,  holding  in 
action  for  injuries  sustained  by  inexperienced  minor,  who  was  working  as 
section  hand,  and  was  injured  in  collision  of  hand  cars,  plaintiff  did  not  have 
burden  of  proving  absence  of  contributory  negligence,  on  his  part;  Lewis  v. 
Houston  Electric  Co.  39  Tex.  Civ.  App.  633,  88  S.  W.  489,  holding  where  plain- 
tiff's evidence  did  not  show  he  was  negligent  as  matter  of  law  in  trying  to  board 
motor  car  under  circumstances  disclosed  by  evidence,  he  did  not  have  burden 
of  proving  absence  of  contributory  negligence. 

Cited  in  notes   (116  Am.  St.  Rep.  116;  33  L.R.A.(N.S-)   1092,  1104,  1168,  1189, 
1197,  1210)   on  burden  of  proof  as  to  contributory  negligence. 
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Contributory   negligence   at   railroad   croaking. 

Cited  in  Chicago,  R.  I.  &  G.  R.  Co.  v.  Clay,  55  Tex.  Civ.  App.  529,  119  S.  W. 
730,  holding  that  mere  fact  that  deceased  was  upon  railroad  track  at  crossing, 
when  struck  by  passing  train,  is  not  sufficient  to  raise  issue  of  contributory 
negligence;  Texas  &  N.  0.  R.  Co.  v.  Reed,  54  Tex.  Civ.  App.  32,  116  S.  W.  69, 
upholding  verdict  in  favor  of  flagman  struck  at  crossing  by  train  where  he  was 
blinded  by  escaping  steam  from  engine  and  stepped  back  upon  track  upon  which 
unexpected  train  was  approaching. 

Cited  in  footnote  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  which 
holds  that  failure  to  look  when  within  30  feet  of  track  does  not  prevent  recovery. 
Question  for  jury  an  to  contributory  negligence. 

Approved  in  Western  U.  Teleg.  Co.  v.  Jeanes,  88  Tex.  232,  31  S.  W.  186,  holding 
that  contributory  negligence  in  failing  to  send  message  for  postponement  of 
father's  funeral  after  receiving  delayed  message  announcing  his  death  should  be 
submitted  to  jury. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  Lentz,  56  Tex.  Civ.  App.  502,  120  S.  W. 
943,  holding  that,  in  absence  of  requested  instruction,  it  was  not  error  to  fail 
to   submit  to   jury   issues   of   contributory   negligence   that   did   not   necessarily 
arise  out  of  development  of  case. 
Sufficiency  of  pleadings. 

Approved  in  Woolley  v.  Sullivan,  92  Tex.  37,  45  S.  W.  377,  holding  demurrer 
to  petition  for  new  trial  properly  sustained,  where  no  sufficient  cause  for  setting 
aside  the  judgment  is  alleged  in  petition;  Texas  &  P.  R.  Co.  v.  Magrill,  15  Tex. 
Civ.  App.  358,  40  S.  W.  188,  holding  disobedience  of  orders  by  brakeman's  riding 
on  engine  at  time  of  accident  to  him  not  raised  by  general  plea  of  contributory 
negligence. 
i<iuhi  to  instruction  applying:  law  to  facts;  repeating-  instructions. 

Approved  in  Mitchell  v.  Western  U.  Teleg.  Co.  12  Tex.  Civ.  App.  280,  33  S.  W. 
1016;  St.  Louis  S.  W.  R.  Co.  v.  Casseday,  92  Tex.  527,  50  S.  W.  125;  Houston  A 
T.  C.  R,  Co.  v.  White,  23  Tex.  Civ.  App.  288,  56  S.  WT.  204;  Dallas  v.  Jones,  93 
Tex.  44,  49  S.  W.  577, —  holding  parly  entitled  to  special  charge  applying  law  to 
particular  facts  of  case;  Missouri,  K.  &  T.  R.  Co.  v.  McGlamory,  89  Tex.  639, 
35  S.  W.  1058,  upholding  right  of  defendants  to  instruction  requiring  jury  to  find 
whether  evidence  establishes  existence  of  any  specified  group  of  facts  which  would 
establish  plea  of  contributory  negligence:  Missouri.  K.  &  T.  R.  Co.  v.  Rogers, 
91  Tex.  58,  40  S.  W.  956,  holding  instruction  as  to  failure  to  stop,  look,  and  listen 
before  driving  on  railroad  track  properly  refused  where  it  only  leaves  to  jury, 
by  inference,  question  whether  such  failure  was  negligence,  or  contributed  to 
injury;  Texas  &  P.  R.  Co.  v.  Hagood,  21  Tex.  Civ.  App.  443,  52  S.  W.  574,  and 
Missouri.  K.  &  T.  R.  Co.  v.  Parker,  20  Tex.  Civ.  App.  474,  49  S.  W.  717,  holding 
instruction  as  to  contributory  negligence  asked  by  defendant,  properly  refused 
where  instruction  submitting  such  negligence  as  specifically  as  pleaded,  already 
given;  Houston  &  T.  C.  R.  Co.  v.  Kelley,  13  Tex.  Civ.  App.  10,  34  S.  W.  809, 
holding  instruction  including  erroneous  proposition  properly  refused  where  correct 
part  already  given;  Houston  &  T.  C.  R.  Co.  v.  Patterson,  20  Tex.  Civ.  App.  260, 
48  S.  W.  747,  holding  refusal  of  specific  charges?  as  to  facts  and  groups  of  facts 
pleaded  as  contributory  negligence,  reversible  error,  though  general  charge  pre- 
sented same,  but  less  clearly;  Ft.  Worth  &  R.  G.  R.  Co.  v.  Greer,  29  Tex.  Civ. 
App.  563,  69  8.  W.  421,  holding  that  when  contributory  negligence  is  specially 
pleaded  and  sustained  by  evidence,  specific  charge  thereon  should  be  given  if 
requested;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Buch,  27  Tex.  Civ.  App.  286,  65  S.  W. 
681,  sustaining  court's  right  to  group  facts  established  by  evidence,  which,  if  true, 
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would  be  decisive  of  action;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Maugham,  29  Tex.  Civ.  App. 
489,  69  S.  W.  80,  holding  court  charging  generally  and  correctly  on  issue  not 
required  to  make  further  and  fuller  charge  thereon  in  absence  of  specific  request 
therefor;  Travelers  Ins.  Co.  v.  Hunter,  30  Tex.  Civ.  App.  495,  70  S.  W.  798, 
sustaining  court's  refusal  to  charge  as  specifically  requested,  when  maters  were 
covered  generally  in  main  charge,  and  charge  as  requested  was  in  part  incorrect. 

Cited  in  Texas  &  P.  R.  Co.  v.  Johnson,  55  Tex.  Civ.  App.  498,  118  S.  W.  1117, 
holding  that  plaintiff  was  entitled  to  instruction  applying  law  to  specific  facts 
upon  issue  of  contributory  negligence;  St.  Louis  Southwestern  R.  Co.  v.  Shelton, 
52  Tex.  Civ.  App.  441,  115  S.  W.  877,  holding  that  refusal  to  charge  that  plain- 
tiff could  not  recover  if  he  failed  to  look  for  approaching  train,  if  same  was  in 
plain  view  was  proper  where  there  was  evidence  that  view  was  obstructed  and 
train  was  running  at  unlawful  speed;  Travelers'  Ins.  Co.  v.  Hunter,  30  Tex.  Civ. 
App.  495,  70  S.  W.  798,  holding  that  no  error  was  committed  in  refusing  re- 
quested charge,  which  contains  incorrect  proposition  of  law;  Galveston,  H.  &  S. 
A.  R.  Co.  v.  Buch,  27  Tex.  Civ.  App.  286,  65  S.  W.  681,  holding  it  is  proper  for 
court  to  require  jury  to  find  whether  evidence  establishes  existence  of  any 
specified  group  of  facts  which,  if  true,  would  in  law  establish  cause  of  action 
or  defense  and  to  instruct  jury  that  if  they  find  such  group  of  facts  estab- 
lished by  evidence  to  find  for  plaintiff  or  defendant,  as  case  may  be;  Gulf, 
C.  &  S.  F.  R.  Co.  v.  Mangham,  29  Tex.  Civ.  App.  489,  69  S.  W.  80,  hold- 
ing that  where  court  has  made  correct  general  presentation  of  issue  and 
requested  charge  thereon  is  refused  because  incorrect,  court  is  not  bound 
to  charge  further  on  that  issue;  Ft.  Worth  &  G.  R.  R.  Co.  v.  Greer,  29  Tex. 
Civ.  App.  563,  69  S.  W.  421,  holding  that  if  correct  specific  charge  is  re- 
quested embodying  phase  of  contributory  negligence  especially  pleaded  and 
which  evidence  tends  to  sustain,  it  should  be  given,  though  issue  of  contributory 
negligence  has  been  submitted  in  general  terms;  Chicago,  R.  I.  &  T.  R.  Co.  v. 
Armes,  32  Tex.  Civ.  App.  37,  74  S.  W.  77,  as  to  propriety  of  special  charge 
when  general  charge  is  inapplicable  to  special  charge  requested;  Consumers 
Cotton  Oil  Co.  v.  Gentry,  35  Tex.  Civ.  App.  446,  80  S.  W.  394,  holding  it 
error  to  refuse  special  charge  as  to  contributory  negligence  where  it  was  prop- 
erly framed,  defendant  was  entitled  to  it,  and  court's  charge  did  not  specific- 
ally submit  question;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Minter,  42  Tex.  Civ.  App. 
239,  93  S.  W.  516,  holding  requested  special  instruction  must  be  accurate 
and  court  is  not  required  to  reduce  it  to 'proper  form;  Dallas  Consol.  Electric 
Street  R.  Co.  v.  English.  42  Tex.  Civ.  App.  399,  93  S.  W.  1096,  holding  special 
charges  as  to  contributory  negligence  covering  that  issue  as  specially  pleaded 
should  be  given  Adhere  court  has  not  presented  issues  in  general  charge;  St.  Louis, 
S.  F.  &  T.  R.  Co.  v.  Wiggins,  48  Tex.  Civ.  App.  456,  107  S.  W.  89,  holding  in- 
correct special  charge  is  properly  refused  where  charge  of  court  is  a  correct 
general  presentation  of  issue  in  question. 
Presumption  of  negligence. 

Cited  in  Hancock  v.  Gulf,  C.  &  S.  F.  R.  Co.  99  Tex.  616.  92  S.  W.  456,  on 
absence  of  any  presumption  of  negligence  arising  from  mere  fact  of  injury: 
Jones  v.  Ft.  Worth  &  D.  C.  R.  Co.  47  Tex.  Civ.  App.  598,  105  S.  W.  1007,  holding 
no  inference  of  negligence  is  drawn  from  mere  fact  of  injury. 

28  L.  R.  A.  546,  OHIO  &  M.  R.  CO.  v.  EARLY,  141  Ind.  73,  40  N.  E.  257. 
Liability    for   medical   aid   to   employee. 

Cited  in  Zuinwalt  v.  Texas  C.  R.  Co.  56  Tex.  Civ.  App.  572,  132  S.  W.  112  (dis- 
senting opinion)  on  liability  of  railroad  for  negligence  of  surgeon  employed  by  it 
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to  treat  injured  employee;  Hunt  v.  Illinois  C.  R.  Co.  163  Ind.  110,  71  N.  E.  I'.io. 
holding  conductor  had  no  authority  to  contract  for  shelter  and  food  for  injured 
brakeman  after  he  was  offered  surgical  treatment  by  company  at  place  where  he 
was  injured  and  was  removed  to  another  place  at  his  own  request:  Poling  v.  San 
Antonio  &  A.  P.  R.  Co.  32  Tex.  Civ.  App.  491,  75  S.  \V.  69,  holding  railroad  com- 
pany is  bound  to  use  only  ordinary  care  in  selection,  employment  and  retention 
of  local  physician  to  treat  its  employees. 

Cited  in  footnotes  to  Godshaw  v.  J.  N.  Struck  &  Bro.  51  L.  R.  A.  668,  which 
denies  foreman's  implied  authority  to  engage  medical  attendance  for  injured 
employee;  Spelman  v.  Gold  Coin  Min.  &  Mill.  Co.  55  L.  R.  A.  640,  which  denies 
presumption  of  general  manager's  implied  authority  to  bind  mining  company  for 
medical  aid  to  injured  employees;  St.  Barnabas  Hospital  v.  Minneapolis  Inter 
national  Electric  Co.  40  L.  R.  A.  388,  which  denies  right  of  employer  to  cancel 
agreement  to  care  for  employee  at  hospital  at  time  when  employee  cannot  be 
removed;  Holmes  v.  McAllister,  48  L.  R.  A.  396,  which  denies  employer's  liability 
to  physician  summoned  by  manager  of  laundry  in  employer's  absence  to  attend 
injured  employee. 

Cited  in  notes  (69  L.R.A.  513)  on  care  due  to  sick,  infirm  or  helpless  persons. 
with  whom  no  contract  relation  is  sustained;  (17  Eng.  Rul.  Cas.  211;  4  L.R.A. 
(X.S.)  53)  on  duty  to  provide  medical  assistance  for  servant:  (7  L.R.A. (N.S.) 
997)  on  right  of  servant  to  recover  for  master's  delay  in  taking  him  to  hos- 
pital; (34  L.R.A.  (N.S.)  351)  on  implied  power  to  employ  physician  for  in- 
jured employee. 

Distinguished  in  Cushman  v.  Cloverland  Coal  &  Min.  Co.  170  Ind.  406,  Hi 
L.R.A. (N.S.)  1080,  127  Am.  St.  Rep.  391,  84  N.  E.  759,  holding  private  mining 
corporation  is  not  required  to  furnish  injured  employee  with  medical  services. 

28  L.  R.  A.  552,  QUINN  v.  KANSAS  CITY,  M.  A  B.  R.  CO.  94    I Vnn.  713,  45  Am. 

St.  Rep.  767,  30  S.  W.  1036. 

Liability   of   master   or   hospital   for   negligence    of   phys.oiam    or   surgeon 
employed. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Foard,  104  Ky.  463,  47  S.  W.  342,  holding 
evidence  as  to  negligence  of  physician  employed  for  injured  servant  inadmissible 
in  absence  of  negligence  in  selecting  him;  Southern  P.  Co.  v.  Mauldin,  19  Tex. 
Civ.  App.  169,  46  S.  W.  650,  holding  railroad  company  furnishing  surgical  attend- 
ance to  employee,  only  bound  to  use  ordinary  care  in  selection  of  surgeon,  and 
not  answerable  for  latter's  mistakes;  Powers  v.  Massachusetts  Homeopathic  Hos- 
pital, 47  C.  C.  A.  126,  109  Fed.  298,  denying  right  of  patient  in  public  charitable 
hospital,  though  under  private  management,  to  recover  for  injuries  from  negli 
gence  of  nurse  selected  with  due  care;  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co. 
100  Mo.  App.  450,  74  S.  W.  456,  holding  servant  injured  by  malpractice  of 
physician  furnished  by  employer  has  no  recourse  against  employer  unites  evidence 
shows  want  of  care  in  physician's  selection. 

Cited  in  Ballard  v.  Chesapeake  &  O.  R.  Co.  144  Ky.  478,  139  S.  W.  771,  hold- 
ing that  railroad  is  not  liable  for  malpractice  of  physician  employed  to  treat 
servants,  if  it  exercised  reasonable  care  in  his  selection,  unless  his  incompetency 
becomes  known  or  ought  to  be  known;  Barden  v.  Atlantic  Coast  Line  R.  Co. 
152  N.  C.  328,  —  L.R.A.(N.S.)  — ,  67  S.  E.  971,  holding  railway  company 
using  reasonable  care  in  selecting  reasonably  skillful  physicians  is  not  chargeable 
with  their  lack  of  skill;  Plant  System  Relief  &  Hospital  Dept.  v.  Dickerson. 
118  Ga.  650,  45  S.  E.  483,  holding  relief  and  hospital  department  of  combined 
railroad  corporations  is  not  liable  for  conduct  of  its  physicians  and  surgeons- 


379  L.  R.  A.  CASES  AS  AUTHORITIES.  [28  L.R.A.  568 

if  it  has  used  proper  care  in  selecting  them;  Kellogg  v.  Church  Charity  Founda- 
tion, 128  App.  Div.  216,  112  N.  Y.  Supp.  566,  holding  that  as  to  third  persons, 
physicians,  surgeons,  architects,  etc.  in  connection  with  charitable  institutions 
are  not  servants  but  in  an  independent  employment. 

Cited  in  notes  (4  L.R.A.  (N.S.)  67,  68)  on  duty  to  provide  medical  assistance 
for  servant;  (36  L.R.A. (N.S.)  52)  on  liability  of  one  other  than  physician  or 
surgeon  contracting  to  provide  medical  attention. 

Distinguished  in  Powers  v.  Massachusetts  Homoeopathic  Hospital,  65  L.R.A. 
376,  47  C.  C.  A.  122,  109  Fed.  298,  holding  one  who  accepts  benefit  of  either 
public  or  private  charity  enters  into  relation  which  exempts  his  benefactor  from 
liability  for  negligence  of  his  servants  administering  the  charity  if  benefactor 
has  used  due  care  in  selecting  servants. 

28  L.  R.  A.  556,  GATTON  v.  CHICAGO,  R.  I.  &  P.  R.  CO.  95  Iowa,  112,  63  N.  W. 

589. 
Co  in  in  on   law  in  United  State*. 

Cited  in  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  58  Neb.  195,  78  N.  W.  519, 
holding  principles  of  common  law  or  general  jurisprudence  of  state  of  action 
applicable  and  enforceable  in  action  for  damages  from  unjust  discrimination  by 
telegraph  company;  N.  H.  Blitch  Co.  v.  Atlantic  Coast  Line  R.  Co.  87  S.  C. 
108,  6  9S.  E.  16,  to  the  point  that  there  is  in  United  States  no  National  or 
Federal  common  law. 

Cited  in  footnotes  to  Smith  v.  Allen,  39  L.  R.  A.  82,  which  holds  vendor's  liens 
not  adopted  as  part  of  common  law  of  Washington;  Hudson  Furniture  Co.  v. 
Harding,  30  L.  R.  A.  513,  which  denies  existence  of  common  law  in  United  States, 
except  as  adopted  with  reference  to  construction  of  powers  granted  to  Federal 
Union. 
What  law  control*  interstate  commerce. 

Cited  in  State  ex  rel.  Crow  v.  Atchison,  T.  &  S.  F.  R.  Co.  176  Mo.  715,  63 
L.  R.  A.  777,  75  S.  W.  776,  denying  state's  right  to  forfeit  franchises  of  rail- 
road company  for  making  unlawful  charges  upon  traffic  within  provisions  of  inter- 
state commerce  law;  Banner  v.  Wabash  R.  Co.  131  Iowa,  406,  108  N.  W.  759, 
holding  state  courts  have  no  jurisdiction  of  subject  matter  of  action  to  recover 
for  violation  of  interstate  commerce  act  in  interstate  transaction. 

Cited  in  footnote  to  Davis  v.  Chicago,  M.  &  St.  P.  R.  Co.  33  L.  R.  A.  654,  which 
authorizes  resort  to  common  law  to  determine  validity  of  contract  for  interstate 
c-airiage. 

28  L.  R.  A.  568,.  POPE  v.  HANKE,  155  111.  617,  40  N.  E.  839. 
Evidence  as  to  intent. 

Approved  in  Counselman  v.  Reichart,  103  Iowa,  433,  72  N.  W.  490,  holding  that 
party  to  contract  in  grain  futures,  attacking  it  as  gambling  contract,  may  testify 
as  to  his  intention  as  to  delivery  of  grain  at  time  of  making  purchase;  Weare 
Commission  Co.  v.  People,  209  111.  539,  70  N.  E.  1076,  holding  intention  of  parties 
speculating  in  grain  in  alleged  violation  of  law,  question  for  jury,  to  be  deter- 
mined from  consideration  of  all  the  evidence. 

Cited  in  Bartlett  v.  Slusher,  215  111.  350,  74  N.  E.  370,  holding  intent  and 
purpose  of  parties  as  to  mode  of  discharge  and  settlement  of  options  in  grain 
may  be  established  by  circumstances  as  well  as  by  positive  proof;  R.  E.  Pratt 
&  Co.  v.  Ashmore,  224  111.  591,  79  N.  E.  952,  holding  all  facts  and  circumstances 
surrounding  the  parties  may  be  considered  in  deciding  whether  it  was  their 
intention  that  no  actual  delivery  of  grain  should  be  made,  and  that  they  were 
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intended  to  be  gambling  transactions;  First  Nat.  Bank  v.  Miller,  235  111. 
140,  85  N.  E.  312,  holding  intention  of  parties  as  to  mode  of  settling  in  trans- 
actions in  grain  may  be  determined  from  nature  of  transactions  and  method 
of  carrying  on  the  business. 

Cited   in   note    (23   L.R.A.(N.S.)    398)    on   right  of  one   to   testify   as   to   his 
intent. 
Option   contract*. 

Approved  in  Waite  v.  Frank,  14  S.  D.  631,  86  N.  W.  645,  holding  contract  for 
sale  of  commodities  in  future,  without  intention  to  deliver  them,  void  as  mere 
wager;  McKeon  v.  Wolf,  77  111.  App.  338,  holding  contract  by  seller  of  bonds  to 
buy  them  back  at  future  time  at  same  price  void  as  option  contract;  Jamieson 
v.  Wallace,  167  111.  396,  59  Am.  St.  Rep.  302,  47  N.  E.  762,  holding  contract  for 
purchase  and  sale  of  stocks  between  parties  who  intend  to  settle  by  payment  of 
differences  between  contract  price  and  market  price  when  sold,  unenforceable; 
Schlee  v.  Guckenheimer,  179  111.  598,  54  N.  E.  302,  upholding  contract  giving 
purchaser  of  barley  privilege  of  purchasing  additional  quantity  at  same  price  if 
taken  before  certain  day. 

Cited  in  Dunbar  v.  Armstrong,  115  111.  App.  551,  holding  all  contracts 
made  between  parties  who  have  no  intention  of  delivering  or  receiving  the 
property,  but  intend  to  settle  on  differences  in  market  price  existing  at  time  of 
settling  and  time  of  contracting  are  gambling  contracts  and  void;  Johnson  v. 
Milmine,  150  111.  App.  220,  holding  in  order  to  invalidate  contract  for  delivery 
and  sale  of  property  in  future  both  parties  must  be  shown,  not  to  have  had 
intention  to  deliver  and  to  have  had  intention  of  settling  differences  only; 
R.  E.  Pratt  &  Co.  v.  Ashmore,  224  111.  591,  79  N.  E.  952,  holding  transactions 
in  grain,  parties  to  which  did  not  intend  delivery  but  to  settle  on  differences 
in  market  values  are  gambling  contracts  and  void. 

Cited  in  footnotes  to  Booth  v.  People,  50  L.  R.  A.  762,  which  sustains  statute 
making  unlawful,  options  for  sale  of  commodities  which  have  been  subject  of 
gambling  operations;  Baxter  v.  Deneen  64  L.  R.  A.  949,  which  refuses  to  enjoin 
broker  from  withdrawing  from  bank  margins  deposited  with  him  on  stock  gam- 
bling transactions,  in  violation  of  his  agreement  to  keep  them  in  bank  until 
transaction  closed. 

Cited  in  note  (64  L.  R.  A.  162)  on  conflict  of  laws  as  to  gambling  and  lottery 
contracts;  (11  L.R.A. (N.S.)  577)  on  right  of  broker  to  recover  commissions 
or  advances  in  furthering  wagering  contract. 

Distinguished  in  Kant/ler  v.  Bensinger,  214  111.  597,  73  N.  E.  874,  holding 
agreement  to  purchase  stock  at  given  price  at  expiration  of  five  years  from 
date  of  contract  if  owner  then  desires  to  sell  at  that  price  is  not  immoral  or 
illegal;  Consolidated  Coal  Co.  v.  Jones  &  A.  Co.  120  111.  App.  146,  holding 
agreement  to  furnish  minimum  and  maximum  amount  of  coal  per  day  ship- 
ments of  either  of  two  grades  to  be  made  as  ordered  within  maximum  and 
minimum  is  not  void  in  excess  of  minimum. 
Note  niveii  for  illegal  consideration. 

Approved  in  Gardner  v.  Girtin,  69  111.  App.  426,  holding  note  in  consideration 
of  entire  or  partial  performance  of  gambling  contract  void,  even  in  hands  of 
innocent  purchaser;  Schlee  v.  Guckenheimer,  76  111.  App.  686,  holding  note  given 
in  consideration  of  option  to  buy  grain  in  future,  made  void  by  statute,  invalid 
even  in  hands  of  bona  fide  purchaser. 

Cited  in  Hopmeyer  v.  Frederick,  74  111.  App.  303,  holding  note  given  for  fine 
and  costs  for  illegal  sale  of  liquor  valid  in  hands  of  bona  fide  purchaser;  Long 
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v.  Jones,  69  111.  App.  616,  holding  note  to  secure  payment  of  money  knowingly 
loaned  to  enable  maker  to  bet  on  horse  race  valid  in  hands  of  innocent  purchaser. 

Cited  in  note    (119  Am.  St.  Rep.  176,  177)    on  defenses  to  obligations  given 
for  gambling  debts. 
Comity. 

Approved  in  Buell  v.  Breese  Mill  &  Grain  Co.  65  111.  App.  275,  holding  that 
comity  does  not  require  execution  of  law  of  other  state  against  public  policy  of 
forum;  Schlee  v.  Guckenheimer,  76  111.  App.  686.  holding  contract,  valid  where 
made,  not  enforceable  on  doctrine  of  comity  in  state  under  whose  laws  it  is 
invalid;  Welling  v.  Eastern  Bldg.  &  L.  Asso.  56  S.  C.  297,  34  S.  E.  409,  holding 
courts  not  required  by  mere  comity  to  follow  laws  of  other  state  in  construing 
building  and  loan  contract  of  that  state  when  injurious  to  interests  of  people  of 
forum:  Gooch  v.  Faucett,  122  N.  C.  273,  39  L.  R.  A.  836,  footnote  p.  835,  29  S.  E. 
362.  holding  note  to  pay  bet  on  horse  race  run  in  state  where  note  presumed 
valid,  unenforceable  in  North  Carolina  as  contrary  to  public  policy;  Rhodes  v. 
Missouri  Sav.  &  L.  Co.  173  111.  628,  42  L.  R.  A.  96,  50  N.  E.  998,  holding  that 
comity  does  not  require  that  foreign  corporation  be  allowed  to  enforce  contract 
m  conflict  with  laws  of  forum,  and  which  would  give  advantage  to  nonresidents; 
Harding  v.  American  Glucose  Co.  182  111.  636,  64  L.  R.  A.  771,  74  Am.  St.  Rep. 
189,  55  N.  E.  577,  sustaining  power  of  courts  to  restrain  foreign  corporation  from 
transferring  its  property  within  state,  consisting  largely  of  real  estate,  to  other 
foreign  corporation  in  violation  of  laws  against  trusts;  Field  v.  Eastern  Bldg. 
&  L.  Asso.  117  Iowa,  206.  90  N.  W.  717,  refusing  to  hold  binding,  provision  in 
foreign  loan  association  contract,  in  opposition  to  settled  policy  of  state;  Palmer 
v.  Palmer,  26  Utah,  40,  61  L.  R.  A.  645,  99  Am.  St.  Rep.  820,  72  Pac.  3,  holding 
that  contract  between  husband  and  wife  contrary  to  settled  policy  of  state  will 
not  be  upheld  on  principle  of  comity. 

Cited  in  Oil,  Paint  &  Drug  Pub.  Co.  v.  Stroud,  156  111.  App.  315,  holding 
that  foreign  corporation  doing  business  in  state  without  permission  cannot  sue 
in  courts  regardless  of  place  where  contract  was  made;  Eau  Claire  Caiming  Co.  v. 
Western  Brokerage  Co.  213  111.  578,  73  N.  E.  430,  holding  laws  of  foreign  state 
will  be  executed  when  not  against  public  policy  of  forum;  Walker  v.  Rein,  14 
N.  D.  613,  106  X.  W.  405,  holding  foreign  corporation  can  demand  recognition 
outside  its  own  state  only  on  principles  of  comity  and  not  as  matter  of  strict 
right:  Williamson  v.  Postal  Teleg.  Cable  Co.  151  N.  C.  229,  65  S.  E.  974,  hold- 
ing comity  as  to  recognition  of  laws  inadmisible  when  contrary  to  policy  of 
state  or  prejudicial  to  its  interests;  Thomas  v.  First  Nat.  Bank,  213  111.  267,  72 
N.  E.  801,  holding  no  jurisdiction  is  bound  to  enforce  contracts  injurious  to 
welfare  of  its  people  or  in  violation  of  its  own  laws:  Swing  v.  Thomas,  120 
111.  App.  242.  holding  obligation  valid  in  state  where  executed  is  not  enforce- 
able in  another  state  if  contrary  to  public  policy  of  latter  or  forbidden  by 
its  laws:  Logan  v.  Postal  Teleg.  &  Cable  Co.  157  Fed.  586,  holding  federal  court 
will  refuse  to  enforce  contract  against  policy  of  state  wherein  it  is  sought  to 
enforce  it.  though  it  is  lawful  and  enforceable  in  courts  where  it  is  entered  into 
and  is  to  be  performed:  Unger  v.  Mellinger,  43  Ind.  App.  524,  88  N.  E.  74,  hold- 
ing contract  which  violates  positive  statutes  of  state  in  which  it  is  sought  to  be 
enforced  is  invalid:  McCoy  v.  Griswold,  114  111.  App.  560,  holding  validity  and 
construction  of  contract  is  determined  by  law  of  place  where  made;  while  law  of 
forum  governs  as  to  time,  mode  and  extent  of  remedy. 

Cited  in  footnote  to  Swing  v.  Munson.  58  L.  R.  A.  223,  which  holds  insurance 
contract,  valid  where  made,  not  enforceable  in  state  where  property  located,  whose 
laws  directlv  violated. 
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Cited  in  note  (55  Am.  St.  Rep.  775)  on  enforcement  of  contract  outside  of 
jurisdiction  where  made. 

Bona   fide   holder. 

Cited  in  Union  Trust  Co.  v.  Preston  Nat.  Bank,  136  Mich.  468,  112  Am.  St. 
Rep.  370,  99  N.  W.  399,  4  Ann.  Cas.  347,  holding  check  certified  when  drawer 
had  no  funds  to  his  credit,  in  violation  of  law,  is  not  invalid  in  hands  of  bona 
fide  holder;  Corn  Exch.  Nat.  Bank  v.  Jansen,  70  Neb.  583,  97  N.  W.  814,  holding 
contract  of  indorsement  upon  consideration  arising  in  illegal  deals  in  grain  is 
void  in  hands  of  subsequent  bona  fide  transferee  for  value  before  due  under  law 
of  Illinois. 

28  L.  R,  A.   573,  SMITH  v.   CHICAGO,  M.  &   ST.   P.  R.   CO.   6   S.  D.   583.   (>•> 

N.  W.  967. 
Hluht   of  action   for  death. 

Cited  in  Lintz  v.  Holy  Terror  Min.  Co.  13  S.  D.  493,  83  N.  W.  570,  denying  right 
of  action  for  death  of  person  leaving  neither  widow  nor  children. 
—  Measure  of  damagres. 

Cited  in  Scherer  v.  Schlaberg,  18  N.  D.  427,  24  L.R.A.(N.S.)  524,  122  N.  W. 
1000.  holding  that  the  measure  of  damages  in  an  action  by  the  father  for  the 
death  by  wrongful  act,  of  his  child,  is  the  probable  value  of  the  services  of  the 
child  during  minority,  considering  the  cost  of  support  and  maintenance  of  the 
child:  Huff  v.  Peoria  &  E.  R.  Co.  127  111.  App.  250,  holding  evidence  tending 
to  show  son  for  whose  death  father  sought  recovery  had  agreed  to  reimburse 
father  for  expenses  of  his  education  by  assisting  in  education  of  his  sisters 
was  admissible;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Townsend,  71  Kan.  531,  81 
Pac.  205,  6  Ann.  Cas.  191,  holding  that  exemplary  damages  are  not  recoverable 
in  action  for  injuries  resulting  in  death  unless  expressly  allowed  by  consti- 
tution or  statutes. 

28  L.  R.  A.  577,  ERICKSON  v.  FIRST  NAT.  BANK,  44  Neb.  622,  48  Am.  St.  Rep. 

753,  62  N.  W.  1078. 
Alteration  of  instruments. 

Cited  in  Foxworthy  v.  Colby,  64  Neb.  218,  62  L.  R.  A.  394,  footnote  p.  393. 
89  N.  W.  800,  holding  unauthorized  insertion  of  word  "gold"  before  word  "dollars" 
in  instrument,  material  alteration;  Citizens'  Sav.  Bank  v.  Halsted,  42  Ind.  App. 
81,  84  N.  E.  1098,  holding  erasure  of  name  of  joint  maker  of  note  after  its 
execution  without  knowledge  of  other  makers  is  material  alteration  which 
avoids  it  in  hands  of  bona  fide  holder. 

Cited  in  footnotes  to  Brown  v.  Johnson  Bros.  51  L.  R.  A.  403.  which  holds 
maker  released  by  payee's  addition  of  name  of  other  person  as  comaker :  Rochford 
v.  McGe«,  61  L.  R.  A.  335,  which  holds  removal  of  note  written  below  perforated 
line  on  application  for  insurance,  material  alteration  rendering  it  void;  Fox- 
worthy  v.  Colby,  62  L.R.A.  393,  which  holds  unauthorized  insertion  of  word 
"gold"  before  word  "dollars." 

Cited  in  notes   (35  L.  R.  A.  465)   on  alteration  of  note  as  affecting  bona  fide 
holders;    (86  Am.   St.  Rep.  88,  121)    on  unauthorized  alteration  of  written   in- 
struments. 
RIsrht  t«  equitable  relief. 

Approved  in  Losey  v.  Neidig,  52  Neb.  173,  71  N.  W.  1067,  denying  right  to 
equitable  relief  against  law  judgment  which  court  had  jurisdiction  to  render, 
unless  there  woe  a  defense  not  available  in  law  action,  or  party  was  fraudulently 
or  accidentally  prevented  from  presenting  it;  LaraJbee  v.  Given,  65  Neb.  703.  91 
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X.  W.  504,  holding  amount  of  counterclaim  may  be  ascertained  in  proceeding  in 
equity  to  restrain  sale  of  negotiable  promissory  note,  but  with  privilege  to  defend- 
ant to  demand  jury  trial  on  issue  of  damages,  if  he  so  desires. 

Cited  in  Kaup  v.  Schinstock,  88  Neb.  98,  129  N.  W.  184,  holding  that  maker 
of  note  given  in  payment  for  land  may  set  up  by  way  of  recoupment  damages 
incurred  in  transaction  in  action  on  note  although  action  for  damages  was 
barred;  Johnson  v.  Swanke,  128  Wis.  73,  5  L.R.A. (N.S.)  1056,  107  N.  W.  481, 
8  Ann.  Cas.  544,  holding  equity  will  not  entertain  suit  to  cancel  instrument  to 
which  complainant  has  adequate  defense  at  law. 

Cited  in  footnote  to  Lyle  v.  McCormick  Harvesting  Mach.  Co.  51  L.  R.  A.  906, 
which  authorizes  action  for  payee's  breach  of  contract  against  transfer  ot  note, 
though  maker  insolvent. 
Necessity   of   pleading?   estoppel. 

Approved  in  Henderson  v.  Keutzer,  56  Neb.  461,  76  N.  W.  881,  and  Macfarland 
v.  West  Side  Improv.  Asso.  56  Neb.  281,  76  N.  W.  584,  holding  that  facts  consti- 
tuting estoppel  in  pais  must  be  pleaded;  Gaylord  v.  Nebraska  Sav.  &  Exch.  Bank, 
54  Neb.  109,  69  Am.  St.  Rep.  705,  74  N.  W.  415,  holding  it  proper  to  specially 
plead  estoppel  in  pais. 

Cited  in  McQueen  v.  Bank  of  Edgemont,  20  S.  D.  381,  107  N.  W.  208,  holding 
estoppel  to  be  available  to  party  must  be  pleaded  when  he  has  opportunity  to 
do  so. 

28  L.  R,  A.  581,  EIDEMILLER  ICE  CO.  v.  GUTHRIE,  42  Neb.  238,  60  N.  W. 

717. 
Rigrbts  in   ice. 

Approved  in  Gehlen  Bros.  v.  Knorr,  101  Iowa,  706,  36  L.  R.  A.  699,  footnote 
p.  697,  63  Am.  St.  Rep.  416,  70  N.  W.  757,  upholding  riparian  right  to  build 
dam  across  non-navigable  stream  and  take  ice  from  pond. 

Cited  in  footnotes  to  Becker  v.  Hall,  56  L.  R.  A.  573,  which  holds  marking, 
staking,  or  cleaning  ice  not  thick  enough  for  harvesting,  insufficient  appropria- 
tion; Sanborn  v.  People's  Ice  Co.  51  L.  R.  A.  829,  which  holds  taking  of  ice 
in  large  quantities  from  public  lake  not  exercise  of  common  right  in  its  waters. 

Cited  in  note    (62  L.  R.  A.  688)    on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 
Dams. 

Cited  in  note  (59  L.  R.  A.  853)  on  liability  for  damming  back  water  of  stream. 
Common  In  \\  as  to  riparian  riuh  i>. 

Approved  in  Crawford  Co.  v.  Hathaway,  60  Neb.  761,  84  N.  W.  271;  Slattery 
v.  Harley,  58  Neb.  577,  79  N.  W.  151;  Clark  v.  Cambridge  &  A.  Irrig.  &  Improv. 
Co.  45  Neb.  806,  64  N.  W.  239:  Crawford  Co.  v.  Hall,  67  Neb.  335.  60  L.  R.  A. 
896,  93  N.  W.  781, — holding  that  common-law  doctrine  as  to  rights  of  riparian 
owners  prevail  in  this  country,  except  as  modified  or  abrogated  by  statute: 
People  v.  Hulburt,  131  Mich.  170,  64  L.  R.  A.  274,  100  Am.  St.  Rep.  588.  91 
X.  \V.  211,  holding  use  by  lower  riparian  proprietor  of  lake  water  for  drinking 
and  cooking  does  not  render  unlawful,  reasonable  use  of  lake  water  by  upper 
proprietor  for  bathing  purposes;  Meng  v.  Coffey,  67  Neb.  500,  60  L.  R.  A.  911, 
93  N.  W.  713,  holding  riparian  owner  entitled  to  reasonable  use  of  stream  for 
irrigation,  what  constitutes  reasonable  use  depending  upon  circumstances  of 
each  case. 
Injunctive  relief. 

Cited  in  George  v.  Peckham,  73  Neb.  798,  103  N.  W.  664,  holding  individual 
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cannot  obtain  injunction  to  prevent  maintenance  of  ditches  in  public  highway; 
Letherman  v.  Hauser,  77  Neb.  734,  110  N.  W.  745,  holding  injunction  is  proper 
remedy  for  person  who  has  special  interest  in  obstructed  road  and  present  right 
to  its  use,  whose  damages  are  not  ascertainable  by  reference  to  pecuniary  stand- 
ard and  in  whose  case  proceedings  at  law  would  not  be  sufficiently  prompt  and 
effective;  Cole  v.  Manners,  76  Neb.  458,  107  N.  W.  777,  holding  for  insolvent 
persons  to  prevent  one  who  has  reserved  right  of  entry  from  entering  by  threats 
of  personal  violence  and  intimidation,  to  refuse  to  give  promised  chattel  mort- 
gage on  crop  and  threaten  to  remove  large  portion  thereof  and  allow  remainder 
to  stand  unharvested  constitute  irreparable  injuries;  Vogel  v.  Rowley,  85  Neb. 
604,  123  N.  W.  1037,  holding  consideration  by  village  board  of  applications  for 
liquor  licenses  would  not  be  enjoined  when  complainants  have  remedy  by 
appeal  or  by  action  at  law. 

Cited  in  footnote  to  DeWitt  v.  Bissell,  69  L.R.A.  933,  which  denies  right 
of  owner  of  property  bordering  on  mill  pond  to  enjoin  owner  of  dam  and  water 
privilege  from  drawing  water  down  to  natural  level  when  necessary  for  utili/a- 
tion  of  the  power. 

Cited  in  note   (13  L.R.A. (N.S.)   175)   on  injunction  against  repeated  trespass. 

28  L.  R.  A.  588,  LITTLEFIELD  v.  STATE,  42  Neb.  223,  47  Am.  St.  Rep.  697, 

60  N.  W.  724. 
Amount   of   license. 

Cited  in  footnote  to  Ottumwa  v.  Zekind,  29  L.  R.  A.  734,  which  holds  fee  of 
$250  per  month,  of  $25  per  day  from  transient  merchants  excessive. 

Cited  in  note    (30  L.  R.  A.  429,  430,  432,  433,  435)    on  limit  of  amount  of 
license  fees. 
Regulation  of  sale  of  food. 

Cited  in  State  v.  McKinney,  29  Mont.  388,  74  Pac.  1095,  1  Ann.  Cas.  579,  hold- 
ing license  fee  imposed  on  persons  selling  milk  is  not  a  tax. 

Cited  in  footnotes  to  State  v.  Lay-ton,  62  L.  R.  A.  164,  which  sustains  statutory 
prohibition  against  manufacture  or  sale  of  baking  powder  containing  alum: 
Arbuckle  v.  Blackburn,  65  L.R.A.  864,  which  upholds  statute  prohibiting  the 
coloring,  coating,  or  polishing  of  article  intended  for  food  whereby  damage  or 
inferiority  is  concealed. 

Distinguished  in  Pierce  v.  Aurora,  81  111.  App.  674,  holding  ordinance  against 
selling  milk  without  license  invalidated  by  provision  exempting  owners  of  two 
cows  only,  peddling  milk  by  hand. 
Validity   of   law   imposing   license. 

Cited  in  Quong  Wing  v.  Kirkendall,  39  Mont.  68,  101  Pac.  250,  by  analogy,  on 
validity  of  law  classifying  those  engaged  in  laundry  business  for  purposes  of 
license  tax. 

Cited  in  notes  (1  L.R.A.  (N.S.)  936)  on  requiring  license  for  sale  of  milk; 
(129  Am.  St.  Rep.  262,  274),  on  constitutional  limitations  on  power  to  impose 
license  or  occupation  taxes. 

28  L.  R,  A.  591,  PEOPLE  v.  BUTTON,   106  Cal.  628,  46  Am.  St.  Rep.  259,  39 

Pac.  1073. 
Availability  of  self  defense  to   first  aujfressor. 

Approved  in  People  v.  Conkling,  111  Cal.  627,  44  Pac.  314,  holding  right  to 
kill  in  self  defense  not  lost  by  feloniously  assailing  another,  if  assailant  has  de- 
sisted in  good  faith;  People  v.  Farley,  124  Cal.  597,  57  Pac.  571.  holding  erro- 
neous, instruction  that  real  or  apparent  necessity  brought  about  by  defendant's 
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design,  contrivance  or  fault,  is  not  available  to  him  as  defense;  People  v. 
Kennett,  114  Cal.  20,  45  Pac.  994,  holding  error  in  instructing  that  plea  of 
necessity  is  a  shield  only  for  those  without  fault  in  occasioning  difficulty  cured 
by  further  instruction  that  defendant  can  show  in  justification  that  he  changed 
his  mind  and  endeavored  to  escape,  but  could  not  without  striking  the  mortal 
blow;  People  v.  Miller,  125  Cal.  47,  57  Pac.  770,  holding  instruction  that  plea 
of  necessity  is  shield  for  "those  only  without  fault  in  occasioning  it,  erroneous 
unless  qualified,  and  improper  to  be  given. 

Cited  in  People  v.  Scott,  123  Cal.  436,  56  Pac.  102,  holding  first  aggressor  re- 
quired not  only  to  decline  further  strife,  but  to  make  such  declination  known 
to  adversary;  People  v.  Hecker,  109  Cal.  463,  30  L.R.A.  407,  42  Pac.  307, 
holding  original  assailant  cannot  slay  adversary  who  makes  counter  attack 
and  then  avail  himself  of  plea  of  self-defense,  unless  he  has  first  and  in  good 
faith  declined  further  combat  and  fairly  notified  him  he  has  abandoned  contest; 
Boykin  v.  People,  22  Colo.  506,  45  Pac.  419,  holding  where  attack  is  made 
merely  with  intent  to  commit  simple  assault  or  misdemeanor  and  in  ensuing 
struggle  assailant  slays  antagonist,  necessity  for  killing  may  be  interposed 
as  defense  as  bearing  on  degree  of  homicide;  State  v.  Shockley,  29  Utah,  39, 
110  Am.  St.  Rep.  639.  80  Pac.  865,  holding  instructions  as  to  abandonment  of 
contest  and  self-defense  properly  refused  where  accused  was  engaged  in  at- 
tempt to  hold  up  employees  of  street  car  company  in  charge  of  car  and  shot 
and  killed  deceased  who  was  trying  to  get  his  gun  to  work,  without  giving 
notice  of  intention  to  abandon  robbery  or  felonious  assault. 

Cited  in  notes  (45  L.R.A.  707,  708,  712)  on  self  defense  set  up  by  accused  who 
began  conflict;  (74  Am.  St.  Rep.  735)  on  law  of  self-defense;  (109  Am.  St. 
Rep.  810,  822 )  on  right  of  self-defense  by  original  aggressor. 

Distinguished  in  People  v.  Worthington,  122  Cal.  586.  55  Pac.  396,  holding 
dazed  condition  of  one  committing  homicide,  not  produced  by  deceased  and  not 
amounting  to  insanity,  not  ground  for  acquittal. 

28  L.  R.  A.  594,  SINNOTT  v.  COLOMBET,  107  Cal.  187,  40  Pac.  329. 
Kindergartens. 

Cited  in  Los  Angles  County  v.  Kirk,  148  Cal.  388,  83  Pac.  250,  holding 
kindergarten  not  part  of  public  school  system  and  hence  not  to  be  considered  in 
apportionment  of  state  school  fund. 

28  L.  R.  A.  596,  GIRAUDI  v.  ELECTRIC  IMPROV.  CO.   107  Cal.  120,  48  Am. 

St.  Rep.  114,  40  Pac.  108. 
Presumption   of  ne&li&ence  as   to   electrical  appliances. 

Cited  in  Snyder  v.  Wheeling  Electrical  Co.  43  W.  Va.  669,  39  L.  R.  A.  503, 
64  Am.  St.  Rep.  922,  28  S.  E.  733,  holding  presumption  of  negligence  from  break- 
ing of  live  electric  wire  not  conclusive. 

Cited  in  note  (22  L.R.A.  (N.S.)  1184)  on  applicability  of  res  ipsa  loquitur* 
to  injury  on  private  property  due  to  disordered  electric  appliances. 

Distinguished  in  Kepner  v.  Harrisburg  Traction  Co.   183  Pa.  26,  38  Atl.  416, 
holding  that  presumption  of  negligence  of  traction  company  does  not  arise  from 
mere  breaking   of   trolley   wire   frightening   horse. 
Contributory    negligence. 

Approved   in   Dwyer   v.   Salt  Lake   City,    19   Utah,   527,   57   Pac.   535,   holding 

momentary  forgetfulness  of  embankment  by  one  traveling  carefully  on  str.eet  in 

dark,  \vith  knowledge  of  embankment,  but  without  idea  that  it  is  close  by,  not 

contributory   negligence   per  se;    ijerham   v.   Portland   Electric   Co.   33   Or.   473, 

L.R.A.  Au.  Vol.  IV.— 25. 
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40  L.  R,  A.  808.  72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  workman  engaged  in 
repairing  bridge  over  which  electric  wires  with  apparently  safe  insulation  are 
strung,  entitled  to  assume  that  necessary  contact  with  them  will  not  be  dan 
gerous. 

Cited  in  Braun  v.  Buffalo  General  Electric  Co.  200  N.  Y.  495,  34  L.R.A.(N.S.) 
1098,  140  Am.  St.  Rep.  645,  94  N.  E.  206,  21  Ann.  Gas.  370,  holding  that  ques- 
tion of  contributory  negligence  was  for  jury  where  carpenter  in  working  on 
building  took  hold  of  wires  for  purpose  of  passing  under  them  and  was  killed : 
Foley  v.  Northern  California  Power  Co.  14  Gal.  App.  413,  112  Pac.  467,  holding 
that  test  is  whether  ordinarily  prudent  man  under  same  circumstance  would 
believe  that  there  was  no  danger,  in  determining  whether  man  who  was  killed  by 
taking  hold  of  electric  wire  was  guilty  of  contributory  negligence;  Tipton  v. 
Racobs,  47  Ind.  App.  688,  95  N.  E.  265,  holding  that  person  taking  hold  of 
apparently  insulated  wire  to  hang  it  so  that  his  children  would  not  come  MI 
contact  with  it  is  not  guilty  of  contributory  negligence  as  matter  of  law; 
Tackett  v.  Henderson  Bros.  Co.  12  Cal.  App.  665,  108  Pac.  151,  holding  boy 
eleven  years  old  who  seized  cut  ground  wire  over  street  which  was  in  appearance 
a  guy  wire,  and  received  fatal  shock,  was  not  guilty  of  contributory  negligence: 
Central  U.  Teleph.  Co.  v.  Sokola,  34  Ind.  App.  437,  73  N.  E.  143,  holding  it 
is  not  necessary  conclusion  from  fact  person  knows  of  existence  and  presence  of 
highly  charged  telephone  wire  that  he  also  knows  it  is  dangerous;  Thomas  v. 
Wheeling  Electrical  Co.  54  W.  Va.  406,  46  S.  E.  217,  holding  person  killed 
by  electric  shock  from  defectively  insulated  wire,  which  he  had  right  to  assume 
was  safe,  was  not  guilty  of  contributory  negligence;  Ambre  v.  Postal  Teleg. 
Cable  Co.  43  Ind.  App.  53,  86  N.  E.  871,  holding  it  error  to  permit  witness 
to  testify  as  to  what  lineman  of  ordinary  experience  and  caution  would  do  in 
using  bare  wire  attached  to  ground  while  working  upon  pole  upon  which  there 
were  electric  light  wires,  where  whether  lineman  was  not  bound  to  assume 
light  wires  were  live  wires  was  question  for  jury:  Brett  v.  Frank  &  Co.  153  Cal. 
274,  94  Pac.  1051,  holding  employee  in  tannery  could  not  recover  for  injury 
caused  by  stepping  backward  into  hole  through  which  belt  was  running  as  he 
was  backing  truck,  where  he  was  aware  of  presence  of  hole. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co'.  64  L.  R.  A. 
146,  which  holds  contributory  negligence  of  employee  in  using  defective  ladder 
to  adjust  belt,  after  complaining  to  manager  and  being  told  that  it  was  all 
right,  question  for  jury. 

Cited  in  note  (47  L.  R.  A.  166)  on  volenti  non  fit  injuria  as  defense  to  action.- 
by  injured  servants. 

Distinguished  in  Danville  Street  Car  Co.  v.  Watkins,  97  Va.  716,  34  S.  E. 
884,  holding  brakeman's  ignorance  of  danger  attending  contact  with  electric  wire, 
no  excuse  for  failure  to  exercise  reasonable  care  to  avoid  contact  with  sagging 
trolley  condition  of  which  was  known  to  him;  Carroll  v.  Grande  Ronde  Electric 
Co.  47  Or.  437,  6  L.R.A.(N.S.)  296,  84  Pac.  389, -holding  rule  that  necessity  of 
speedy  performance  of  service  will  excuse  temporary  forgetfulness  of  peril,  docs 
not  apply  where  relation  of  master  and  servant  does  not  exist,  and  there  is  no 
necessity  for  approaching  dangerous  things  or  reason  to  forget  it. 
Negrligrence  as  to  electrical  appliances. 

Approved  in  Chattanooga  Electric  R.  Co.  v.  Mingle,  103  Tenn.  670,  76  Am.  St. 
Rep.  703,  56  S.  W.  23,  holding  high  degree  of  care  required  of  electric  street 
railway  company  in  construction  and  continued  maintenance  in  safe  condition  of 
their  lines;  Brown  v.  Edison  Electric  Illuminating  Co.  90  Md.  406,  46  L.  R.  A. 
747,  78  Am.  St.  Rep.  442,  45  Atl.  182,  holding  electric  light  company  using  higl. 
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ly  charged  wires  required  to  see  to  their  proper  placing  and  insulation,  with  ref- 
erence to  safety  of  persons  entitled  to  be  in  their  neighborhood ;  Perham  v.  Port- 
land Electric  Co.  33  Or.  482,  40  L.  R.  A.  811,  72  Am.  St.  Rep.  730,  53  Pac.  14. 
holding  electric  company  whose  wires  carry  highly  dangerous  current  required  to 
use  utmost  degree  of  care  in  their  construction,  inspection,  and  repair  at  places, 
where  people  are  liable  to  come  in  contact  with  them;  Geismann  v.  Missouri- 
Edison  Electric  Co.  173  Mo.  678,  73  S.  W.  654,  holding  electric  company  liable 
for  failure  to  insulate  wires  near  signs  over  store  front,  resulting  in  death  of 
one  engaged  in  removing  signs:  Shawnee  Light  &  Power  Co.  v.  Sears,  21  Okla. 
23.  95  Pac.  449,  holding  electric  light  company  using  streets  of  municipality  for 
its  poles,  wires  and  appliances  is  not  an  insurer  against  accidents,  but  is  re- 
quired to  exercise  highest  degree  of  care. 

Cited  in  Runyan  v.  Kanawha  Water  &  Light  Co.  68  W.  Va.  611,  35  L.R.A. 
(N.S.)  432,  71  S.  E.  259,  holding  that  electric  light  company  is  liable  for 
injury  to  workman  on  bridge  caused  by  contact  with  wires  not  properly 
insulated;  Foley  v.  California  Horseshoe  Co.  157  Cal.  187,  56  Am.  St.  Rep. 
87,  47  Pac.  42,  holding  that  electric  light  company  is  under  obligation  to  proper- 
ly insulate  wires  in  streets  and  to  keep  them  in  safe  condition;  Memphis 
Street  R.  Co.  v.  Kartright,  110  Tenn.  282,  100  Am.  St.  Rep.  807,  75  S.  W. 
719.  holding  electric  street  railway  company  is  held  to  highest  degree  of  care, 
in  construction,  operation  and  maintenance  of  its  lines;  Cole  v.  Parker,  27 
Tex.  Civ.  App.  566,  66  S.  W.  135,  holding  highest  degree  of  care  to  protect 
persons  and  property  from  injury  is  required  in  construction  and  operation  of 
electric  light  plant;  Eaton  v.  Weiser,  12  Idaho,  555,  118  Am.  St.  Rep.  225, 
holding  city  bound  to  use  care  and  diligence  commensurate  with  danger  of  in- 
jury in  use  of  electric  wires,  as  owner  and  operator  of  lighting  system,  aside 
from  its  duty  to  maintain  streets  in  reasonably  safe  condition;  Central  U. 
Teleph.  Co.  v.  Sokola,  34  Ind.  App.  437,  73  N.  E.  143,  holding  permitting  tele- 
phone wire  to  become  broken  and  lie  across  highly  charged  electric  light  wire 
was  proximate  cause  of  injury  though  intervening  storm  was  concurrent  cause; 
Tackett  v.  Henderson  Bros.  Co.  12  Cal.  App.  665,  108  Pac.  151,  holding  igno- 
rance for  two  days  of  condition  of  cut  ground  wire  constitutes  actionable  negli- 
gence on  part  of  electric  light  company. 

Cited  in  notes  (32  L.  R.  A.  401)  on  negligence  as  to  electric  wires  on  or  in 
buildings;  (46  L.  R.  A.  97)  on  liability  to  servant  of  third  person  for  injuries 
received  in  performance  of  duties,  by  electric  wire  extending  over  premises  of 
others;  (6  L.R.A. (N.S.)  460)  on  care  required  of  one  furnishing  electricity 
toward  persons  rightfully  on  premises  supplied;  (34  L.R.A.  (N.S.)  1090) 
on  duty  of  company  maintaining  electric  wire  over  private  proeprty;  (77  Am. 
Si .  Hop.  29)  on  diligence  required  when  human  life  is  involved;  (100  Am.  St. 
Rep.  517,  521,  529)  on  duties  and  liabilities  of  electric  corporations. 

Distinguihsed   in  Greenville  v.   Pitts,   102   Tex.    3,   14   L.R.A.(N.S.)    979,    132 
Am.  St.  Rep.  843,  107  S.  W.  50,  holding  city  not  under  duty  to  exercise  care  in 
maintaining  wire   upon   roof  of  building  so  as  to  prevent  injury  to  policeman 
visiting  it  to  spy  out  gamblers  in  neighboring  building. 
Adintssibillty    of    expert's    opinion    :i-    to    safety. 

Cited  in  Luinan  v.  Golden  Ancient  Channel  Min.  Co.  140  Cal.  708,  74  Pac. 
307,  sustaining  exclusion  of  expert's  opinion  as  to  safety  of  machinery,  when  he 
had  given  testimony  from  which  court  could  decide  whether  machinery  was  safe 
or  not;  Parkin  v.  Grayson-Owen  Co.  157  Cal.  46.  106  Pac.  210,  holding  that 
reception  of  opinion  of  expert  based  on  liability  of  bridle  to  give  way  because 
of  method  of  tying  horse,  is  not  ground  for  reversal,  in  action  for  injury 
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caused  by  team  running  away;  Bowen  v.  Sierra  Lumber  Co.  3  Cal.  App.  320. 
84  Pac.  1010,  holding  admission  of  testimony  of  expert  as  to  safety  of  trestle 
was  not  reversible  error,  where  there  was  other  testimony  showing  rotten  con- 
dition of  timbers  in  the  structure  which  contributed  to  wreck. 

28  L.  R.  A.  600,  STEVENOT  v.  KOCH,  61  Minn.  104,  63  N.  W.  256. 
Effect   on   carrier'**   liability   of   setxnre   under   legal   process. 

Approved  in  Baldwin  v.  Great  Northern  R.  Co.  81  Minn.  249,  51  L.  R.  A. 
641,  footnote  p.  640,  83  Am.  St.  Rep.  370,  S3  N.  W.  986,  holding  service  of 
summons  in  garnishment  on  carrier  no  defense  for  unreasonable  delay  in  for- 
warding goods. 

Distinguished  in  Merz  v.  Chicago  &  N.  W.  R.  Co.  86  Minn.  36,  90  N.  W.  7, 
holding  action   for   conversion   not   maintainable   against   carier  where   property 
carried  seized  under  legal  process,   if  shipper  promptly  notified. 
Liability   of   property    of   nonresidents    to    attachment. 

Cited  in  Connery  v.  Quincy,  O.  &  K.  C.  R.  Co.  92  Minn.  23,  64  L.R.A.  626. 
104  Am.  St.  Rep.  659,  99  N.  W.  365,  2  Ann.  Cas.  347.  holding  foreign  railroad  car 
not  subject  to  attachment;  A.  C.  L.  Haase  &  Sons  Fish  Co.  v.  Merchants'  Des- 
patch Transp.  Co.  143  Mo.  App.  54,  122  S.  W.  362,  on  right  to  garnishee  good- 
in  hands  of  "carrier  and  actually  in  transit;  Connery  v.  Quincy,  O.  &  K.  C.  R.  Co. 
92  Minn.  23,  64  L.R.A.  626,  104  Am.  St.  Rep.  659,  99  N.  W.  365,  2  Ann.  Cas. 
347,  holding  railroad  car  of  a  foreign  company  sent  into  this  state  with  freight 
to  be  delivered  here  and  then,  within  a  reasonable  time  necessary  for  its  return, 
reloaded,  and  in  the  customary  and  usual  course  of  business  forwarded  to  the 
state  from  which  it  came  is  not  liable  to  attachment  here;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  v.  Cox,  36  Ind.  App.  296,  114  Am.  St.  Rep.  377,  73  N.  E.  120. 
holding  railroad  company  not  subject  to  garnishment  where  the  goods  in  it> 
custody  are  in  transit,  not  actually  seized  by  an  officer  and  without  the  juris 
diction  of  the  court  issuing  process. 

Cited  in  note  (69  Am.  St.  Rep.  127)  on  situs  of  debts  for  purpose  of  garnish- 
ment and  of  property  in  transit  in  hands  of  carriers. 

28  L.  R.  A.  605,  MANSTON  v.  McINTOSH,  58  Minn.  525,  60  N.  W.  672. 
Nominations;    conventions;    names   of  candidates   on   ballot*. 

Approved  in  White  v.  Sanderson,  74  Minn.  120,  42  L.R.A.  232,  73  Am.  St. 
Rep.  334.  76  N.  W.  1021,  holding  certificate  of  nomination  executed  by  chair- 
man and  secretary  of  committee,  authorized  by  convention  to  make  nomination, 
sufficient  without  execution  by  president  and  secretary  of  convention;  Phil- 
lips v.  Gallagher.  73  Minn.  534,  42  L.R.A.  226,  76  N.  W.  285  (criticized  in  dis- 
senting opinion),  holding  that  courts  will  follow  determination  of  political  con- 
vention as  to  nomination  of  candidate  or  other  question  within  its  jurisdiction. 

Cited  in  State  ex  rel.  Cann  v.  Moore,  23  Wash.  284,  62  Pac.  769,  holding 
that  nomination  of  certain  person,  announced  by  presiding  officer  of  political 
convention  without  fraud  or  oppression,  as  result  of  ballot,  will  be  upheld  by 
courts  where  no  objection  was  made  till  after  adjournment  sine  die.  though  mis 
take  made  in  computing  ballots;  State  ex  rel.  Blydenburg  v.  Burdick,  6  Wyo. 
465,  34  L.  R.  A.  850,  46  Pac.  854,  denying  right  of  committee  of  political  party 
to  contest  validity  of  nominations  made  by  chairman  of  state  committee  of  en- 
tirely distinct  party,  with  one  hundred  associates  to  fill  vacancies  in  list  of  presi- 
deutial  electors  similarly  nominated:  Phillips  v.  Gallagher,  73  Minn.  534,  42 
L.R.A.  226.  76  N.  W.  285,  holding  nominations  by  a  majority  of  members  of  a 
nominating  convention,  unless  acting  arbitrarily  or  fraudulently,  will  be  to\~ 
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lowed  by  the  courts;  White  v.  Sanderson,  74  Minn.  120,  42  L.R.A.  232,  73 
Am.  St.  Rep.  334,  76  N.  W.  1021,  holding  a  committee  duly  selected  or  designed 
by  a  convention  to  make  nominations  may  make  nominations  and  a  proper 
certificate  of  such  nominations  is  all  that  is  required. 

Cited  in  footnotes  to  State  ex  rel.  Metcalf  v.  Johnson,  34  L.  R.  A.  313,  which 
holds  unavailing,  attempt  of  twenty-one  persons  to  form  new  political  party; 
Todd  v.  Election  Comrs.  29  L.  R.  A.  330,  which  upholds  requirement  against 
candidate  having  name  on  official  ballot  more  than  once. 

28  L.  R.  A.  608,  THOMPSON  v.  DODGE,  58  Minn.  555,  49  Am.  St.  Rep.  533, 

60  N.  W.   545. 
Law   as   to   bicycles  and  steam   motor   carriages. 

Applied  in  State  ex  rel.  Bettis  v.  Missouri  P.  R.  Co.  71  Mo.  App.  391,  sustain- 
ing carrier's  right  to  refuse  to  receive  bicycle  as  ordinary  baggage. 

Cited  in  Davis  v.  Petrinovich,  112  Ala.  659,  36  L.  R.  A.  617,  21  So.  344,  hold- 
ing license  tax  on  bicycles  used  for  pleasure  unauthorized;  Laredo  Electric  & 
R.  Co.  v.  Hamilton,  23  Tex.  Civ.  App.  484,  56  S.  W.  998,  holding  street  railway 
company  liable  for  injury  to  bicyclist  due  to  failure  to  keep  its  roadbed  in  re- 
pair; Nason  v.  West,  31  Misc.  586,  65  N.  Y.  Supp.  651,  denying  right  of  action 
for  runaway,  from  horse  taking  fright  at  steam  motor  carriage  with  smokestack 
emitting  no  more  than  usual  amount  of  vapor;  North  Chicago  Street  R.  Co.  v. 
Cossar,  203  111.  614,  68  N.  E.  88,  holding  bicycle  is  vehicle,  rider  of  which  must 
exercise  same  degree  of  care  as  drivers  of  other  vehicles;  Molway  v.  Chicago, 
239  111.  489,  23  L.R.A.(N.S.)  545,  88  N.  E.  485,  16  Ann.  Gas.  424,  holding 
that  city  owes  duty  to  bicyclists  of  keeping  highways  safe  for  travel;  Gagnier 
v.  Fargo,  11  N.  D.  77,  95  Am.  St.  Rep.  705,  88  N.  W.  1030,  holding  a  bicycle 
is  classed  as  a  vehicle. 

Cited  in  footnotes  to  Myers  v.  Hinds,  33  L.  R.  A.  356,  which  holds  bicyclist 
liable  for  running  into  pedestrian  in  narrow  path;  Com.  v.  Forrest,  29  L.  R.  A. 
365,  which  holds  use  of  bicycle  on  sidewalk  along  turnpike  subject  to  penalty; 
Moore  v.  District  of  Columbia,  41  L.  R.  A.  208,  which  holds  reasonableness  of 
ordinance  prohibiting  riding  bicycle  with  handle  bars  more  than  4  inches  below 
saddle  a  question  of  fact. 

Cited  in  notes  in  (48  Am.  St.  Rep.  377,  378)  on  bicycle  as  vehicle;  47  L.R.A. 
289,  295,  on  bicycle  law. 

Distinguished  in  Richardson  v.  Danvers,   176  Mass.  414,  50  L.  R.  A.   127,  79 
Am.  St.  Rep.  320,  57  N.  E.  688,  holding  bicycle  not  within  meaning  of  statute 
requiring  highways  to  be  kept   reasonably  safe   for   "carriages." 
Liability    for   injuries    due    to    lawful    operations    which    frighten    horse.*. 

Cited  in  Simonds  v.  Maine  Teleph.  &  Teleg.  Co.  104  Me.  443,  28  L.R.A.(N.S.) 
944,  72  Atl.  175,  holding  telephone  company  not  liable  for  damages  from  fright- 
ening of  horse  by  reel  of  lead  pipe;  Chicago,  B.  &  Q.  R.  Co.  v.  Roberts,  3  Neb. 
(Unof.)  429,  91  N.  W.  707,  holding  there  can  be  no  recovery  for  injuries  caused 
by  horses  taking  fright  at  the  ordinary  operation  of  a  hand  car. 

28  L.  R.  A.  609,  ANDERSON  v.  MANCHESTER  FIRE  ASSUR.  CO.  59  Minn. 

182,  50  Am.  St.  Rep.  400,  60  N.  W.  1095,  63  N.  W.  241. 
Standard   insurance   policy. 

Approved  in  Dowling  v.  Lancashire  Ins.  Co.  92  Wis.  75,  31  L.  R.  A.  116.  65 
N.  W.  738,  holding  invalid,  statute  authorizing  insurance  commissioner  to 
adopt  standard  policy. 

Cited  in  Gibson  v.  Connecticut  F.  Ins.  Co.  77  Fed.  566,  holding  force  of  em- 
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ployment  of  form  of  policy  provided  by  state  statute  in  determining  whether 
it  is  a  contract  of  that  state  not  affected  by  unconstitutionally  of  such  statute; 
Kollitz  v.  Equitable  Mut.  F.  Ins.  Co.  92  Minn.  236,  99  X.  W.  892,  holding  that 
the  standard  forms  of  insurance  policies  as  provided  by  law  must  be  con- 
strued by  the  same  rules  as  similar  contracts  voluntarily  entered  into. 

Distinguished   in   Business  Men's  League  v.   Waddill,   143  Mo.   500,   40   L.   R. 
A.  502,  footnote  p.  501,  45  S.  W.  262,  denying  injunction   against   approval  of 
uniform  insurance  policy  by  superintendent  of  insurance  under  unconstitutional 
statute. 
Delegation  of  power. 

Approved  in  State  ex  rel.  Childs  v.  Copeland,  66  Minn.  322,  34  L.  R.  A.  780, 
61  Am.  St.  Rep.  410,  69  N.  W.  27,  holding  void,  local  option  law  granting  char- 
ter power  to  all  cities  of  certain  class,  to  take  effect  in  each  city  on  adoption  by 
such  city;  Potts  v.  Breen,  167  111.  76,  39  L.  R.  A.  155,  59  Am.  St.  Rep.  262,  47 
N.  E.  81,  holding  that  legislature  will  not  be  supposed  to  have,  by  mere  implica- 
tion conferred  on  school  board,  power  to  require  vaccination  as  condition  prece- 
dent to  exercise  of  constitutional  right  to  attend  school. 

Cited  in  Leland  v.  Samaritans,  111  Minn.  213,  126  N.  W.  728,  holding  that 
provisions  in  constitution  of  fraternal  insurance  company  preventing  subordinate 
councils  from  power  of  making  future  contracts  with  members  was  void;  Potts 
v.  Breen,  167  111.  76,  39  L.R.A.  155,  59  Am.  St.  Rep.  262,  47  X.  E.  81,  holding 
that  the  power  given  to  the  state  board  of  health  to  prescribe  rules  and  mru- 
lations  for  the  preservation  or  improvement  of  public  health,  does  not  authorize 
such  board  to  prescribe  conditions  under  which  citizens  may  exercise  consti- 
tutional rights  and  privileges;  Merchants'  Exch.  v.  Knott,  212  Mo.  642,  111  S. 
W.  565,  holding  a  law  which  gave  the  railroad  and  warehouse  commission  power 
to  fix  the  fees  for  inspecting  wheat  and  paying  same  was  not  unconstitutional: 
State  v.  Great  Northern  R.  Co.  100  Minn.  478,  10  L.R.A.(N.S.)  255,  111  X.  W. 
289,  holding  a  law  unconstitutional  which  attempted  to  delegate  to  the  railroad 
commission  the  authority  to  supervise  the  issue  of  additional  stock  by  railroad 
corporations  and  deny  the  right  to  do  so  if  they  saw  fit;  State  v.  Holland,  37 
Mont.  405,  96  Pac.  719,  holding  a  law  unconstitutional  which  made  it  unlawful 
for  any  person  to  wear  or  use  the  insignia  or  ceremonials  of  any  secret  society 
unless  entitled  to  use  or  wear  it  by  consent  of  the  society. 
—  To  standardize  insurance  forms. 

Cited  in  King  v.  Concordia  F.  Ins.  Co.  140  Mich.  269,  103  X.  W.  616.  6  Ann. 
Cas.  87,  holding  a  law  unconstitutional  which  created  a  commission  and  authorized 
it  to  adopt  a  standard  form  of  insurance  policies,  as  a  delegation  of  legislative 
power;  Phenix  Ins.  Co.  v.  Perkins,  19  S.  D.  71,  101  N.  W.  1110,  holding  a  law 
giving  the  state  insurance  commissioner  authority  to  designate  the  form  of  a 
standard  insurance  policy  was  unconstitutional  as  a  delegation  of  legislative 
power. 

Distinguished  in  New  York  L.  Ins.  Co.  v.  Hardison.  199  Mass.  199.  127  Am.  St. 
Rep.  478,  85  N.  E.  1410.  holding  that  a  law  which  gave  the  insurance  commissioner 
authority  to  refuse  to  allow  the  issue  of  a  policy  not  conforming  to  the  state 
standard  policy  was  not  unconstitutional. 
Waiver  or  estoppel  as  to  conditions  of  policy. 

Approved  in  Spalding  v.  Xew  Hampshire  F.  Ins.  Co.  71  N.  H.  44;>.  52  Atl. 
858,  holding  company  estopped  to  rely  on  lack  of  assent  to  other  insurance,  where 
insured  stated  facts  to  agent  on  applying  for  insurance;  Kells  v.  Xorth western 
Live-Stock  Ins.  Co.  64  Minn.  392.  58  Am.  St.  Rep.  541,  67  N.  W.  215,  holding 
breach  of  provision  as  to  sole  ownership  of  insured  property  waived  by  failure 
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of  insurance  agent  with  knowledge  thereof,  to  make  any  objection;  Burnham 
v.  Greenwich  Ins.  Co.  63  Mo.  App.  88,  sustaining  power  of  insurance  agent  to 
orally  waive  condition  in  policy  requiring  assent  to  further  insurance  to  be  in 
writing  indorsed  on  policy. 

Cited  in  Shaffer  v.  Milwaukee  Mechanics'  Ins.  Co.  17  Ind.  App.  214,  46  N.  E. 
557,  holding  constructive  notice  from  record  of  chattel  mortgage  on  insured  prop- 
erty insufficient  to  avoid  condition  in  policy  making  it  void  if  property  mort- 
gaged; Brumbaugh  v.  Home  Mut.  F.  Ins.  Co.  20  Pa.  Super.  Ct.  149,  holding  is- 
suance of  policy  with  knowledge  of  president  and  agent  of  company  that  other 
insurance  exists  on  the  property  waives  provision  declaring  company  not  liable 
under  such  circumstances;  German  Ins.  Co.  v.  Shader,  68  Neb.  5,  60  L.  R.  A.  920, 
93  N.  W.  972,  as  to  general  rule  that  insurance  company  cannot  take  advantage 
of  conditions  in  policy  making  it  void  by  reason  of  circumstances  existing  at  time 
policy  was  issued,  when  those  circumstances  were  known  to  agent ;  Maupin  v. 
Scottish  Union  &  Nat.  Ins.  Co.  53  W.  Va.  582,  45  S.  E.  1003  (dissenting  opinion), 
majority  holding  oral  evidence  inadmissible  to  show  waiver  by  agent  of  pro- 
vision of  policy,  when  policy  expressly  prohibits  waiver  of  conditions  by  agents; 
Black  v.  Atlantic  Home  Ins.  Co.  148  N.  C.  174,  21  L.R.A.(N.S.)  581,  61  S.  E.  672, 
holding  that  provision  in  standard  insurance  policy  that  agent  cannot  waive  any 
condition  cannot  be  waived  by  parol;  Staats  v.  Pioneer  Ins.  Asso.  55  Wash.  58, 
104  Pac.  185,  holding  that  provision  in  policy  against  other  insurance  is  waived 
where  agent  was  informed  of  other  insurance  at  time  policy  was  issued;  Dunie 
v.  Kensington  Mut.  F.  Ins.  Co.  26  Lane.  L.  Rev.  317,  19  Pa.  Dist.  R.  69,  holding 
that  provision  in  policy  relating  to  other  insurance  will  be  waived  where  agent 
issued  three  policies  at  same  time;  Andrus  v.  Maryland  Casualty  Co.  91  Minn. 
303.  98  N.  W.  200;  Hartley  v.  Pennsylvania  F.  Ins.  Co.  91  Minn.  387,  103  Am. 
St.  Rep.  512,  98  N.  W.  198 ;  German  Ins.  Co.  v.  Shader,  68  Neb.  5,  60  L.R.A.  920, 
93  N.  W.  972, — holding  that  an  insurance  company  cannot  take  advantage  of 
facts  known  to  their  agent  at  the  time  the  policy  was  issued,  which  would  render 
the  policy  void;  Welch  v.  Fire  Asso.  of  Philadelphia,  120  Wis.  469,  98  N.  W.  227. 
holding  that  any  knowledge  of  the  agent  as  respects  the  insured's  title  was 
knowledge  of  the  company  and  estopped  them  from  taking  advantage  of  it,  after 
a  delivery  of  the  policy,  as  being  contrary  to  the  provisions  thereof. 

Cited  in  note  ( 107  Am.  St.  Rep.  135 )  on  waiver  of  provisions  of  non-waiver 
or  written  waiver  of  conditions  and  forfeitures  in  policies. 

Distinguished  in  Parsons,  Rich  &  Co.  v.  Lane  (Re  Millers'  &  Mfrs.  Ins.  Co.)  97 
Minn.  107,  4  L.R.A.(N.S.)  236,  106  N.  W.  485,  7  Ann.  Cas.  1144,  holding  that  by 
merely  issuing  a  policy  without  inquiry  did  not  waive  the  condition  thereof  as 
to  title  and  ownership,  in  the  absence  of  knowledge  of  itself  or  agent. 

28  L.  R.  A.  612,  LAKE  ERIE  &  W.  R.  CO.  v.  WHITHAM,  155  111.  514,  46  Am. 

St.  Rep.  355,  40  N.  E.  1014. 
Effect  of  relative  position  of  nnnien  of  hnaband  and  wife  In  deed,  etc. 

Approved  in  Chapman  v.  Charter,  46  W.  Va.  779,  34  S.  E.  768,  holding  con- 
veyance of  entire  interest  of  husband  not  prevented  by  fact  that  his  name  fol- 
lows his  wife's  and  he  is  described  as  her  husband;  Center  v.  Elgin  City  Bkg. 
Co.  185  111.  538,  57  N.  E.  439  (dissenting  opinion),  Affirming  83  111.  App.  413, 
as  to  husband's  interest  passing  by  mortgage  in  which  his  name  follows 
that  of  his  wife  and  he  is  described  as  her  husband. 

Cited  in  note  (28  L.R.A.  (N.S.)  292)  on  effect  of  one  spouse  joining  in  other's 
deed  or  mortgage,  to  convey  former's  separate  property. 
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Agreements    by    married    woman. 

Approved  in  Granath  v.  Johnson,  90  111.  App.  310,  holding  married  woman  not 
bound  by  common  law  by  agreement  to  pay  her  husband's  indebtedness. 
Presumption   an   to   time   deed   delivered. 

Approved  in  Schaeppi  v.  Glade,  95  111.  App.  507,  sustaining  presumption  that 
deed  was  delivered  on  day  of  its  date,  though  apparently  acknowledge  later; 
Paxton  v.  Bogardus,  201  111.  634,  66  N.  E.  853,  sustaining  presumption  tliat  con- 
tract was  delivered  upon  day  of  its  date. 

Cited  in  Redmond  v.  Cass,  226  111.  128,  80  N.  E.  708,  holding  in  absence  of 
evidence  to  contrary,  warranty  deed  is  presumed  to  have  been  delivered  on  day  of 
its  date;  Bennett  v.  Millard,  142  111.  App.  285,  holding  fact  certificate  of  acknowl- 
edgment bears  later  date  is  not  sufficient  to  rebut  presumption  instrument  was 
delivered  on  day  of  its  date;  Kirby  v.  Cartwright,  48  Tex.  Civ.  App.  12,  106 
S.  W.  742,  as  to  whether  date  of  deed  and  not  of  its  acknowledgment  is  presump- 
tively date  of  delivery. 
Construction  of  deed. 

Approved  in  Mallory  v.  Mallory,  86  111.  App.  199,  requiring  deed  to  be  con- 
strued in  light  of  existing  circumstances  and  relations  of  parties  to  title 
as  well  as  with  reference  to  words  used. 

Cited  in  Bucher  v.  Overlees,  6  Ind.  Terr.  154,  89  S.  W.  1021,  holding  where  land 
was  transferred  according  to  what  was  intended  to  be  copy  of  townsite  flat,  but 
was  not,  townsite  flat  would  govern,  though   townsite   flat   included   more  land 
than  intended  copy. 
Dedication   of  land. 

Approved  in  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Marble,  112  Mich.  12. 
70  N.  W.  319,  holding  title  to  land  designated  in  plat  by  its  name  not  vested 
in  railroad  company  by  statutory  dedication  resulting  from  filing  of  plat. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Warrum,  42  Ind.  App.  186,  82 
X.  E.  934,  holding  dedications  must  be  made  to  the  public  and  dedication  to 
private  person  or  corporation  does  not  exist  at  common  law  or  by  statute ;  Cole  v. 
Minnesota  Loan  &  T.  Co.  17  N.  D.  419,  117  X.  W.  354,  17  Ann.  Cas.  304,  holding 
statutory  regulations  as  to  dedication  do  not  preclude  or  abridge  rights  of 
public  based  upon  principles  of  estoppel  or  implied  dedication. 

Cited  in  notes   (23  L.R.A. (N.S.)   810)   on  leaving  blank  in  plat  as  dedication: 
(57  Am.  St.  Rep.  750)  on  highways  by  user. 
How   easement   in  land  created. 

Approved  in  Wessels  v.  Colebank,   174  111.  622,  51  N.  E.  639,  denying  power 
to  create  easement  in  land  by  parol. 
Irregularity    in    certificate    of    acknowledgment. 

Cited  in  Sheridan  County  v.  McKinney,  79  Neb.  227,  115  N.  W.  5-48,  holding 
absence  of  date  of  expiration  of  notary  public's  commission  does  not  render  cer- 
tificate of  acknowledgment  void. 

'Cited  in  note    (108   Am.   St.   Rep.  549)    as   to  when   defects  in  certificate  of 
acknowledgment  are  fatal. 
Claimants   under   common   source   of   title. 

Cited  in  note  (47  Am.  St.  Rep.  75)  on  claimants  under  common  source  of 
title. 

28  L.  R.  A.  618,  MEACHAM  v.  BUNTING,  156  111.  586,  47  Am.  St.  Rep.  239,  41 

N.  E.  175. 
Effect  of  divorce  on   curtesy. 

Approved  in  Doyle  v.  Rolwing,  165  Mo.  241,  55  L.  R.  A.  335,  footnote  p.  332, 
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88  Am.  St.  Rep.  416,  65  S.  W.  315,  holding  right  of  curtesy  defeated  by  divorce 
for  wife's  fault. 

Cited  in  notes  (112  Am.  St.  Rep.  78;  128  Am.  St.  Rep.  482)  on  effect  of  divorce 
on  tenancy  by  the  curtesy. 
Husband   as   trustee   for    wife. 

Cited  in  footnote  to  Stearns  v.  Fraleigh,  39  L.  R.  A.  705,  which  sustains  right 
to  appoint  husband  a  trustee  of  property  conveyed  by  him  in  trust  for  wife  and 
children. 
Running-   of   limitations  against   remainderman. 

Approved  in  Turner  v.  Hause,  199  111.  472,  65  N.  E.  445,  holding  that  stat- 
ute of  limitations  does  not  begin  to  run  against  remainderman  till  death  of  life 
tenant. 
tCxtingnishment   of  curtesy. 

Cited  in  Depue  v.  Miller,  65  W.  Va.  126,  23  L.R.A. (N.S.)    780,  64  S.  E.  740, 
holding  when  there  are  no  terms  in  deed  from  husband  to  wife  indicating  inten- 
tion to  exclude  husband  from  his  curtesy  he  is  not  deprived  of  it. 
i:.siai<-.s    subject   to   curtesy. 

Cited  in  notes   (112  Am.  St.  Rep.  588)   on  conveyances  or  devises  in  trust  for 
wife;    (128  Am.  St.  Rep.  483)   on  right  of  husband  to  curtesy  in  equitable  estates 
of  wife. 
Running1   of   limitations   against   beneficiary   of   trust. 

Cited  in  Centerville  v.  Turner  County,  25  S.  D.  303,  126  N.  W.  605,  to  the 
point  that  when  trustee  repudiates  trust  openly,  statute  of  limitation  begins  to 
run  from  time  such  knowledge  brought  home  to  beneficiary. 

28  L.  R.  A.  621,  Re  WEBER,  4  N.  D.  119,  59  N.  W.  523. 
Appealability   of   order   for   judgment. 

Approved  in  Re  Eaton,  7  N.  D.  273,  74  N.  W.  870,  and  Prondzinski  v.  Garbutt. 
9  N.  D.  244,  83  N.  W.  23,  holding  order  for  judgment  not  appealable;  Hanberg 
v.  National  Bank,  8  N.  D.  329,  79  N.  W.  336,  holding  judgment  on  order  to 
show  cause  why  action  should  not  be  dismissed  not  appealable;  Cameron  v. 
Great  Northern  R.  Co.  8  N.  D.  135,  77  N.  W.  1016,  holding  order  dismissing  action 
at  close  of  plaintiff's  evidence  for  failure  of  proof  not  appealable;  Field  v.  Great 
Western  Elevator  Co.  5  N.  D.  401,  67  N.  W.  147,  holding  order  directing  dismis- 
sal of  appeal  not  appealable. 

Cited  in  Rolette  County  v.  Pierce  County,  8  N.  D.  614,  80  N.  W.  804,  holding 
right  to  appeal  from  order  recorded  as  judgment,  lost  after  payment  and  its 
being  treated  as  judgment  for  more  than  ten  years;  Travelers'  Ins.  Co.  v.  Weber, 
4  N.  D.  136,  59  N.  W.  529,  holding  sureties  on  appeal  bond  conditioned  on  affirm- 
ance of  judgment  not  liable  on  dismissal  of  appeal  on  ground  that  determina- 
tion appealed  from  was  an  order,  not  a  judgment;  Dibble  v.  Hanson,  17  N.  D. 
22,  114  K.  W.  371,  16  Ann.  Cas.  1210,  holding  order  for  dismissal  of  action  based 
on  motion  made  under  statutory  provisions  is  not  appealable;  Larson  v.  Walker, 
17  N.  D.  248,  115  N.  W.  838.  holding  order  denying  motion  to  set  aside  order 
striking  cause  from  calendar  and  dismissing  same  is  not  appealable. 

Distinguished  in  Oliver  v.  Wilson,  8  N.  D.  593,  73  Am.  St.  Rep.  784,  80  N. 
W.  757,  holding  order  granting  peremptory  writ  of  mandamus  appealable. 
Dismissal   of   appeal. 

Approved  in  Hazeltine  v.  Browne,  9  S.  D.  355,  69  N.  W.  579,  holding  formal 
judgment  of  dismissal,  necessary  to  dispose  of  appeal,  ineffectual  for  any  pur- 
pose from  failure  of  sureties  to  justify  in  time. 
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Cited  in  Lough  v.  White,  13  N.  D.  387,  100  X.  W.  1084,  holding  order  of  dis- 
trict court  dismissing  appeal  from   justice's   court  judgment   is   not   appealable 
under  statute. 
Entry  of  judgment. 

Approved  in  Locke  v.  Hubbard,  9  S.  D.  370,  69  N.  W.  588,  holding  form  of 
judgment  signed  by  judge  or  court  not  effective  as  judgment  till  entered  by  clerk: 
Christie  v.  Iowa  L.  Ins.  Co.  Ill  Iowa,  179,  82  N.  W.  499,  holding  judge's  finding 
of  facts  with  conclusions  of  law,  ending  with  direction  to  enter  judgment,  filed 
with  clerk,  not  judgment  till  spread  on  records  of  court;  McTavish  v.  Great 
Northern  R.  Co.  8  N.  D.  337,  79  N.  W.  443,  holding  entry  by  clerk  in  judgment 
book  of  order  that  one  of  parties  "have  and  recover  judgment"  for  specified 
amount  not  entry  of  judgment. 

Cited  in  Robertson  v.  Donelan,  138  Ky.  154,  127  S.  W.  754,  Ann.  fas.  1912  A, 
1280,  holding  that  justice's  judgment  can  be  evidenced  by  justice's  record  thereof; 
Amundson  v.  Wilson,  11  N.  D.  195,  91  N.  W.  37,  holding  judgment  docket  and 
executions  not  competent  evidence  of  valid  judgment. 

Cited  in  footnotes  to  Callanan  v.  Votruba,  40  L.  R.  A.  375,  which  holds  judg- 
ment no  lien  till  entered  on  record  of  court;  Johnson  v.  Schlosser,  36  L.  R.  A. 
59,  which  upholds  lien  of  judgment  against  bona  fide  purchaser,  although  clerk 
failed  to  enter  same  in  docket. 

Distinguished  in  Lemery  v.  Lemery,  15  N.  D.  317,  107  N.  W.  365,  holding  that 
in   county  court  document,  signed  by  judge  and  filed,  embracing  findings,   con- 
clusions and  judgment  is  original  decree,  and  record  book  merely  contains  copy, 
while  in  district  court  reverse  is  true. 
Procedure    on    appeal. 

Cited  in  Eldridge  v.  Knight,  11  N.  D.  556.  93  N.  W.  860,  holding  undertaking 
upon  appeal,  in  order  to  render  appeal  effectual,  need  not  be  approved  and  filed 
before  it  is  served. 

28  L.  R.  A.  642,  PEOPLE'S  BANK  v.  SCHOOL  DIST.  NO.  52,  3  N.  D.  496.  57 

N.  W.  787. 
Validity  of  municipal  bonds. 

Approved  in  Livingston  v.  School  Dist.  No.  7,  11  S.  D.  152,  76  N.  W.  301, 
holding  holder  of  bond  issued  for  erection  of  school  house,  which  is  void  for  ex- 
cessiveness,  entitled  to  recover  value  of  schoolhouse  when  retained  by  district: 
Livingston  v.  School  Dist.  No.  7,  9  S.  D.  347,  69  N.  W.  15,  holding  school  dis- 
trict bond  for  more  than  $500,  reciting  its  issuance  pursuant  to  statute  prohib- 
iting issuance  in  denominations  exceeding  that  amount,  void  even  in  hands  of 
innocent  purchaser. 

Cited  in  Stowell  v.  Rialto  Irrig.  Dist.  155  Cal.  223,  100  Pac.  248,  holding  that 
bonds  fixing  a  longer  or  a  shorter  time  for  payment  than  that  allowed  by  the 
statute  authorizing  their  issuance,  are  invalid. 

Cited  in  footnotes  to  Erskine  v.  Steele  County,  28  L.  R,  A.  645,  which  holds 
municipal  bonds  void  so  far  as  they  represent  discount  on  county  warrants;  W. 
N.  Coler  &  Co.  v.  Dwight  School  Twp.  28  L.  R.  A.  649,  which  holds  school  dis- 
trict bonds  not  void  for  failure  to  comply  with  provision  regulating  organization 
of  district;  Wilkes  County  v.  Call,  44  L.  R.  A.  252,  which  denies  possibility  of 
there  being  a  bona  fide  holder  of  county  bonds  issued  under  unconstitutional  stat- 
ute. 

28  L.  R.  A.  645,  ERSKINE  v.  STEELE  COUNTY,  4  N.  D.  339,  60  N.  W.  1050. 

A  nlii!ii>     of    municipal    bonds    or    warrants. 

Later  action  in  Federal  court  in  39  C.  C.  A.  173,  98  Fed.  215,  Affirming  87  Fed. 
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630,  sustaining  statute  legalizing  contract  by  county  to  pay  for  services  in 
transcribing  such  records. 

Cited  in  Jefferson  County  v.  Young,  120  Ky.  464,  86  S.  W.  985,  holding  that 
the  fiscal  court  had  no  authority  to  issue  warants  to  pay  for  plats  to  aid  the 
county  assessor  in  making  his  assessments. 

Cited  in  footnotes  to  W.  N.  Coler  &  Co.  v.  Dwight  School  Twp.  28  L.  R,  A. 
649,  which  holds  school  district  bonds  not  void  for  failure  to  comply  with  provi- 
sion regulating  organization  of  district;  People's  Bank  v.  School  Dist.  No. 
52,  28  L.  R.  A.  642,  which  holds  void,  school  district  bonds  payable  in  terms 
in  eleven  days  less  than  minimum  time  fixed  by  statute. 

28  L.  R.  A.  649,  W.  N.  COLER  &  CO.  v.  DWIGHT  SCHOOL  TWP.  3  N.  D.  249, 

55   N.   W.    587. 
Validity   of   municipal    bond    or   other    obligations. 

Cited  in  Herring  v.  Modesto  Irrig.  Dist.  95  Fed.  719,  denying  de  facto  irriga- 
tion district's  right  to  set  up  illegality  of  organization  as  defense  in  action 
on  its  own  obligations. 

Cited  in  footnotes  to  Erskine  v.  Steele  County,  28  L,  R.  A.  645,  which  holds 
municipal  bonds  void  so  far  as  they  represent  discount  on  county  warrants; 
People's  Bank  v.  School  Dist.  No.  52,  28  L.  R.  A.  642,  which  holds  invalidity  of 
municipal  bonds  leaves  original  liability  of  municipality  unaffected;  Gilkey  v. 
Howe,  49  L.  R.  A.  483,  which  holds  enforceable,  orders  issued  by  town  attempt- 
ing bona  fide  to  incorporate. 
Estoppel  by  recitals  in  bonds. 

Approved  in  Coler  v.  Rhoda  School  Twp.  6  S.  D.  653,  63  N.  W.  158,  holding 
recital  on  face  of  school  district  bonds  of  authority  and  regularity,  estoppel 
against  denying  validity  of  bonds  as  against  bona  fide  holder,  though  petition 
and  notice  required  by  statute  were  not  given;  Thompson  v.  Mecosta,  127  Mich. 
528,  86  N.  W.  1044,  sustaining  bona  fide  holder's  right  to  rely  on  statement  in 
bond  of  its  issuance  under  authority  of  specified  law  and  for  purpose  prescribed 
thereby. 

Cited  in  Flagg  v.  School  Dist.  No.  70,  4  N.  D.  42,  25  L.  R.  A.  369,  58  N.  W. 
499,  holding  certificate  that  school  district  bond  was  issued  in  accordance  with 
law  need  not  be  made  by  officer  of  district;  State  v.  School  Dist.  No.  50,  38  N.  D. 
623,  138  Am.  St.  Rep.  787,  120  N.  W.  555,  holding  that  question  of  authority  of 
public  corporation  to  issue  bonds  cannot  be  concluded  by  mere  recitals. 

Cited  in  footnotes  to  Huron  v.  Second  Ward  Sav.  Bank.  49  L.  R.  A.  534,  which 
holds  city  estopped  by  recitals  in  bonds  as  to  purpose  of  issuance;  Independent 
School  District  v.  Rew,  55  L.  R.  A.  364,  which  holds  municipal  corporation  es- 
topped to  deny  truth  of  recitals  in  bonds  held  by  innocent  purchaser. 

Explained  and  held  obiter  in  Flagg  v.  School  Dist.  No.  70,  4  N.  D.  52,  25  L. 
R.  A.  373,  58  N.  W.  499,  holding  school  district  not  estopped  to  set  up  invalidity 
of  bond  on  ground-  that  it  did  not  own  school  site,  by  certificate  of  issuance  in 
accordance  with  law  and  by  authority  of  majority  of  legal  voters. 
Enforceability    of    i  u«lu  nn-n  t . 

Criticized  on  second  appeal  in  Coler  v.  Coppin,  7  N.  D.  419,  75  N.  W.  795. 
holding  judgment  against  school  township  on  indebtedness  of  school  district. 
for  which  township  liable,  enforceable  same  as  any  other  judgment  against  it. 

Reaffirmed  on  third  appeal  in  Coler  v.  Coppin,  10  N.  D.  87,  85  N.  W.  9SS. 
holding  school  township  liable  for  all  debts  of  school  districts  included  in  its 
territory,  and  all  judgments  recovered  thereon. 
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Collateral    attack    upon    existence    or   authority    of    a    corporation. 

Cited  in  Ward  v.  Gradin,  15  N.  D.  653,  109  X.  W.  57,  holding  that  the  existence 
and  authority  of  a  corporation  to  do  business  cannot  be  attacked  collaterally : 
School  Dist.  No.  21  v.  Fremont  County,  15  Wyo.  85,  86  Pac.  24,  11  Ann.  Gas. 
1058,  holding  same  as  to  a  school  district. 
As   affected   by   time. 

Cited  in  Hatch  v.  Consumers'  Co.  17  Idaho,  220,  40  L,R.A.(N.S.)  270,  104  Pac. 
670,  holding  that  a  water  company  cannot,  after  five  years'  acquiescence,  col- 
laterally attack  the  authority  of  a  city  to  annex  territory  and  extend  its  ordi- 
nances thereto;  State  v.  Several  Parcels  of  Land,  80  Neb.  16,  113  N.  W.  810,  on 
de  facto  municipal  corporations  as  existing  regardless  of  time  of  active  existence. 

28  L.  R.  A.  655,  McCREERY  v.  DAVIS,  44  S.  C.  195,  51  Am.  St.  Rep.  794,  22 
S.  E.  178. 

Jurisdiction  of  nonresident. 

i 

Approved  in  Pepper  v.  Shearer,  48  S.  C.  493,  26  S.  E.  797,  holding  jurisdiction 
of  nonresident  not  acquired  in  action  on  contract  by  service  by  publication  and 
personal  service  outside  of  state;  Townes  v.  Augusta,  46  S.  C.  31,  23  S.  E.  984, 
holding  jurisdiction  of  foreign  corporation  for  all  purposes  acquired  by  its  ap- 
pearance and  answering  to  the  merits. 

Cited  in  note   (53  Am.  St.  Rep.  183)   on  jurisdiction  over  absent  citizens. 
In  divorce  suit. 

Cited  in  Atherton  v.  Atherton.  181  U.  S.  170,  45  L.  ed.  802,  21  Sup.  Ct.  Rep. 
544,  holding  jurisdiction  acquired  by  mailing  of  letter  to  nonresident  defendant 
in  divorce  suit,  by  attorney  appointed  to  represent  her.  addressed  to  her  at  her 
residence  with  directions  for  return  fully  acquainting  her  with  nature  of 
suit;  Haddock  v.  Haddock,  201  U.  S.  586,  50  L.  ed.  877,  26  Sup.  Ct.  Rep.  525,  5 
Ann.  Cas.  1,  on  the  extra-territorial  effect  of  a  decree  of  divorce. 

Cited  in  footnotes  to  Atherton  v.  Atherton,  40  L.  R.  A.  291,  which  holds  matri- 
monial domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  removal 
to  other  state;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  which  sustains  jurisdiction 
in  state  where  parties  married  and  wife  resides,  of  suit  to  enjoin  fraudulent  di- 
vorce suit  by  husband  in  other  state. 

Cited  in  notes   (59  L.R.A.  152,  166,  174)   on  conflict  of  laws  on  subject  of  di- 
vorce;  (83  Am.  St.  Rep.  624)  on  extraterritorial  effect  of  decree  of  divorce;    (133 
Am.  St.  Rep.  436)   as  to  when  estoppel  exists  against  urging  invalidity  of  void 
or  voidable  divorce. 
Effect  of   divorce  or  separation   on   dower. 

Cited  in  footnotes  to  Beaty  v.  Richardson,  46  L.  R.  A.  517,  which  denies  for- 
feiture of  right  of  dower  of  woman  living  in  adultery  after  husband's  abandon- 
ment for  other  woman;  Land  v.  Shipp,  50  L.  R.  A.  560.  which  holds  wife's  right 
of  dower  not  affected  by  release  made  directly  to  husband  in  deed  of 
separation. 

Cited  in  note    (3  L.R.A.(N.S. )    972)    on  conduct  during  husband's  lifetime  as 
estoppel  to  claim  of  dower. 
Collateral    attack    on    foreign    judgment. 

Hted  in  State  v.  Westmoreland.  76  S.  C.  149,  8  L.R.A.  (N.S.)  844,  56  S.  E.  673; 
Phoenix  Bridge  Co.  v.  Castleberry,  65  C.  C.  A.  481,  131  Fed.  177,— holding  that 
there  is  a  right  of  collateral  attack  on  a  foreign  judgment  for  want  of  jurisdic- 
tion of  court  rendering  it. 
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Cited  in  note   (103  Am.  St.  Rep.  308)    on  collateral  attack  on  judgments  of 
courts  of  other  states. 
Comity. 

Cited  in   Finloy   v.  Brown,   122  Tenn.   338,  25  L.R.A. (N.S.)    1285,   123   S.  W. 
359,  to  the  point  that  statutes  of  other  states  which  give  rise  to  status  of  person 
may  by  comity  be  recognized  here. 
Validity    of    marriage. 

Cited  in  note  (17  Eng.  Rul.  Cas.  172)  on  what  constitutes  a  valid  marriage. 

28  L.  R.  A.  667,  ST.  JAMES  MILITARY  ACADEMY  v.  GAISER,  125  Mo.  517, 

46  Am.  St.  Rep.  502,  28  S.  W.  851 
What  constitutes  libel. 

Approved  in  Mosnat  v.  Snyder,  105  Iowa,  504,  75  N.  W.  356,  holding  letter 
stating  that  specified  attorneys  had  apparently  put  their  heads  together  to  make 
as  much  as  possible  out  of  specified  estate,  and  that  charges  m'ade  were  an  out- 
rage, libelous  per  se. 

Cited  in  Midland  Pub.  Co.  v.  Implement  Trade  Journal  Co.  108  Mo.  App.  231, 
83  S.  W.  298,  holding  that  a  mention  of  a  paper  as  a  "fake  trade-journal"  is 
libellous  per  se. 

Cited  in  footnotes  to  Dowling  v.  Livingstone,  32  L.  R.  A.  104,  which  holds 
criticism  of  book  not  libelous ;  Cherry  v.  Des  Moines  Leader,  54  L.  R.  A.  855, 
which  holds  not  actionable,  article  ridiculing  in  exaggerated  terms,  extremely 
ridiculous  entertainment;  Coffin  v.  Brown,  55  L.  R.  A..  732,  which  denies  right  to 
falsely  attack  character  of  appointee  of  governor  to  prevent  latter's  re-election; 
Wofford  v.  Meeks,  55  L.  R.  A.  214,  which  holds  libelous,  publication  imputing  to 
county  officials  prostitution  of  county  finances  by  awarding  contracts  to  per- 
sons of  same  political  faith ;  Redgate  v.  Roush,  48  L.  R.  A.  236,  which  holds 
privileged,  defamatory  statements  as  to  pastor  in  church  paper  by  church  offi- 
cers in  performance  of  supposed  duty;  Klos  v.  Zahorik,  53  L.  R.  A.  235,  which 
denies  liability  for  properly  commenting  on  action  of  priest  in  conducting  pub: 
lie  functions  of  calling;  Triggs  v.  Sun  Printing  &  Pub.  Asso.  66  L.R.A.  612r 
which  holds  public  right  of  comment  or  criticism  upon  acts  of  author  and  in- 
structor in  university  not  to  extend  to  attack  upon  him  individually  or  to  justify 
defamation  of  his  character. 

Cited  in  notes  (28  L.  R.  A.  667)  on  libel  or  slander  by  expressing  opinions  or 
comments  without  misstating  facts;  (32  L.  R.  A.  834)  on  constitutional  free- 
dom of  speech  and  of  the  press;  (52  L.  R.  A.  526,  527)  on  actions  for  libel  or 
slander  of  corporation;  (2  L.R.A. (N.S.)  741)  on  right  of  corporation  to  sue  for 
libel;  (116  Am.  St.  Rep.  816)  on  what  words  are  libelous  per  se. 

Distinguished   in   Dust  Sprayer  Mfg.   Co.  v.   Western  Fruit  Grower,   126   Mo. 
App.  145,  103  S.  W.  566,  holding  that  a  letter  criticising  a  product  of  the  plain- 
tiff's manufacture  is  not  libellous  per  se. 
Questions    for   jury    in    libel    suit. 

Approved  in  McCloskey  v.  Pulitzer  Pub.  Co.  152  Mo.  348,  53  S.  W.  1087,  hold- 
ing instruction  that  jury  are  sole  judges  of  libelous  character  of  article,  cor- 
rect even  though  publication  is  libelous  per  se. 

Cited  in  Hubbard  v.  Furman  University,  76  S.  C.  513,  57  S.  E.  478;  Julian  v. 
Kansas  City  Star  Co.  209  Mo.  78,  107  S.  W.  496, — holding  that  if  the  meaning  of 
the  words  uttered  are  susceptible  of  more  than  one  meaning,  such  libellous  mean- 
ing as  is  imputed  to  them  is  for  the  jury. 

Cited  in  note  (33  L.R.A.  (N.S.)  208)  on  effect  of  provision  that  jury  shall  de- 
termine law  and  facts  in  libel  cases. 
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Presumption    of   malice. 

Approved  in  Ferguson  v.  Evening  Chronicle  Pub.  Co.  72  Mo.  App.  465,  hold- 
ing malice  inferable  from  fibelous  publication. 
.Privileged    communications. 

Cited  in  footnote  to  Star  Pub.  Co.  v.  Donahue,  65  L.R.A.  980,  which  holds  news- 
paper publication  charging  candidate  for  office  with  a  criminal  offense  not 
privileged. 

Cited  in  note  (9  Eng.  Rul.  Cas.  83)  as  to  what  communications  enjoy  a  quali- 
fied privilege. 

28  L.  R.  A.  676,  KRUTZ  v.  ROBBINS,  12  Wash.  7,  50  Am.  St.  Rep.  871,  40  Pac. 

415. 
Liquidated  damages  or  penalty. 

Cited  in  Everett  Land  Co.  v.  Maney,  16  Wash.  556,  48  Pac.  243,  holding  note 
for  additional  amount  given  by  grantee,  to  be  void  if  he  should  erect  certain 
buildings  within  specified  time,  recoverable  as  liquidated  damages;  McDaniels 
v.  Gowey,  30  Wash.  424,  71  Pac.  12,  denying  recovery  of  amount  of  bond  given 
to  secure  mortgage  and  other  encumbrances  on  land,  after  satisfaction  of  mort- 
gage and  the  other  encumbrances,  without  remaining  damages  to  obligee,  al 
though  mortgage  was  not  satisfied  until  after  maturity;  Madler  v.  Silverstone. 
55  Wash.  164,  34  L.R.A.  (N.S.)  3,  104  Pac.  165,  holding  that  Avhere  a  contract 
for  the  exchange  of  land  provided  that  if  either  party  failed  to  carry  out  his  part 
of  the  agreement  he  should  forfeit  $500,  a  sum  not  disproportionate  to  the  dis- 
advantages that  might  ensue  to  either  party,  it  would  be  enforced  as  liquidated 
damages;  Bell  v.  Scranton  Coal  Mines  Co.  59  Wash.  665,  110  Pac.  628,  holding 
that  in  controversy  over  title  to  corporate  stock  claimed  to  be  forfeited  on  viola- 
tion of  penalty  only  nominal  damages  will  be  inferred  in  absence  of  proof  of 
actual  damages;  Russell  v.  Wright,  23  S.  D.  352,  121  N.  W.  842  (dissenting 
opinion),  on  stipulation  in  contract  as  liquidated  damages  or  penalty. 

Cited  in  footnotes  to  Salem  v.  Anson,  56  L.  R.  A.  169,  which  holds  stipulated 
amount  to  be  paid  to  city  for  failure  to  complete  electric  light  plant  within 
specified  time,  liquidated  damages;  Kilbourne  v.  Burt  &  B.  Lumber  Co.  55  L. 
R.  A.  275,  which  holds  provision  for  retaining  15  cents  per  hundred  feet  for 
logs  not  delivered  by  specified  date,  one  for  liquidated  damages;  State  v.  Lar- 
son, 54  L.  R.  A.  487,  which  holds  amount  of  liquor  license  bond,  a  penalty: 
Chicago  House-Wrecking  Co.  v.  United  States,  53  L.  R.  A.  122,  which  holds  stipu- 
lation for  certain  sum  as  damages  for  failure  to  remove  building  by  certain 
time,  penalty,  when  actual  damages  easily  assessable;  Meyer  v.  Estes,  32  L. 
R.  A.  283.  which  holds  penalty  provided  for  by  contract  that  purchaser  wrong- 
fully using  electrotype  plates  shall  pay  fine  of  ten  times  their  price. 

Cited  in  note    (91  Am.  St.  Rep.  585)    on  agreements  for  higher  or  exorbitant 
rate  of  interest  after  default. 
Jurisdiction    of    equity    to    enforce    forfeiture. 

Cited  in  Spies  v.  Arvondale  &  C.  R.  Co.  60  W.  Va.  393,  55  S.  E.  464.  holding  that 
a  court  of  equity  will  not  enforce  a  forfeiture. 

Cited  in  note   (86  Am.  St.  Rep.  49)   on  relief  in  equity  from  forfeitures. 

Distinguished  in  Sloane  v.  Lucas,  37  Wash.  352,  79  Pac.  949,  holding  that  a 
provision  in  a  note  calling  for  six  per  cent  interest  till  maturity  and  if  not  then 
paid  for  twelve  per  cent  afterwards  is  valid. 
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28  L.  R.  A.  679,  WALKER  v.  JAMESON,  140  Ind.  591,  49  Am.  St.  Rep.  222,  37 

N.  E.  402,  39  N.  E.  869. 
Municipal    contracta    for   removal    of   grarba&e,    etc. 

Approved  in  Smiley  v.  MacDonald,  42  Neb.  14,  27  L.  R.  A.  545,  47  Am.  St. 
Rep.  084,  60  N.  W.  355,  sustaining  city  contract  giving  exclusive  privilege  of 
removing  garbage;  California  Reduction  Co.  v.  Sanitary  Reduction  Works,  61 
C.  C.  A.  98,  126  Fed.  36,  sustaining  right  of  board  of  supervisors  to  give  sole 
privilege  to  person  or  assigns  to  collect  and  cremate  all  garbage  within  county 
for  term  of  fifty  years;  Dupont  v.  District  of  Columbia,  20  App.  D.  C.  487,  sus- 
taining act  prohibiting  removal  and  disposition  of  garbage  by  anyone  else  than 
garbage  contractor,  and  its  transportation  outside  municipal  boundaries  for 
feeding  to  animals;  Sanitary  Reduction  Works  v.  California  Reduction  Co.  94 
Fed.  700,  sustaining  power  of  board  of  supervisors  of  San  Francisco  to  collect 
fixed  charge  for  collection  and  cremation  of  garbage. 

Cited  in  Dreyfus  v.  Boone,  88  Ark.  360,  114  S.  W.  718,  holding  that  an  ordi- 
nance giving  the  exclusive  right  as  scavengers  to  certain  persons,  their  com- 
pensation to  be  fixed  by  the  city,  is  legal ;  Re  Zhizhuzza,  147  Cal.  335,  81  Pac. 
955,  holding  that  an  ordinance  providing  that  garbage  shall  not  be  removed 
except  by  the  authorized  city  agents  is  valid;  Xash  v.  District  of  Columbia,  28 
App.  D.  C.  602.  8  Ann.  Cas.  815,  sustaining  an  ordinance  prohibiting  anyone  from 
removing  garbage  except  the  district  contractor  or  his  agents;  State  v.  Robb,  100 
Me.  191,  60  Atl.  874,  4  Ann.  Cas.  275,  holding  that  an  ordinance  which  prohibit- 
ed any  person  from  hauling  house  offal  through  the  city  streets  except  persons 
authorized  to  do  so  by  the  health  commissioner,  is  valid;  Smith  v.  Spokane,  55 
Wash.  221,  104  Pac.  249,  sustaining  an  ordinance  which  provided  for  the  main- 
tenance of  a  city  crematory  and  prohibited  any  person  except  the  city  employees 
for  that  purpose  from  collecting  garbage  within  the  city. 

Cited  in  footnotes  to  State  v.  Orr,  34  L.  R.  A.  279,  which  sustains  ordinance 
prohibiting  transportation  of  garbage  without  license;  Her  v.  Ross,  57  L.  R.  A. 
895,  which  denies  city's  right  to  grant  monopoly  by  contract  for  removal  of  ashes, 
etc. ;  State  v.  Hill.  50  L.  R.  A.  473.  which  holds  void,  ordinance  requiring  license 
for  scavenger  work  and  empowering  health  board  to  decide  who  are  competent 
bidders. 

Cited  in  notes  (27  L.  R.  A.  541)  on  monopoly  in  contract  for  removal  of  gar- 
bage; (36  L.  R.  A.  609)  on  power  of  municipal  corporations  to  define,  prevent, 
and  abate  nuisances;  (38  L.  R.  A.  316)  on  municipal  power  over  nuisances  af- 
fecting safety,  health,  and  personal  comfort;  (50  L.  ed.  U.  S.  204)  on  monopoly 
in  contract  or  ordinance  for  removal  of  garbage. 

Distinguished  in  Landberg  v.  Chicago,  237  111.  118,  21  L.R.A.(N.S-)    835,  127 
Am.  St.  Rep.  319,  86  N.  E.  638,  holding  that  an  ordinance  granting  the  exclusive 
right  to  remove  and  ship  manure  from  the  city  to  places  designated  by  the  health 
commissioner,  is  invalid. 
Acts   in   prevention   of   unjust   discrimination. 

Cited  in  Adams  Exp.  Co.  v.  State,  161  Ind.  346.  67  N.  E.  1033,  holding  act  pro- 
hibiting express  companies  from  unjust  discrimination  in  carrying  goods,  valid 
exercise  of  police  power:  Swan  v.  Indianola,  142  Iowa,  741,  121  X.  W.  547,  hold- 
ing that  the  city  council  Laving  the  power  to  determine  the  materials  to  be  used 
for  paving  streets,  a  coiirt  will  not  interfere  in  the  selection  of  such  material, 
unless  the  action  of  the  council  was  unjust  and  unreasonable. 
Interference  by  injunction  with  action  of  city  council. 

Cited  in  Glucose  Ref.  Co.  v.  Chicago,  138  Fed.  213,  holding  that  in  the  exer- 
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use  of  a  power  requiring  the  exercise  of  discretion,  a  court  wil  not  interfere  with 
the  action  of  the  city  council. 
Police   power. 

Cited  in  Selvage  v.  Talbott,  175  Ind.  650,  33  L.R.A.  (X.S.)  974,  95  X.  E.  114. 
holding  that  statute  requiring  employment  of  real  estate  broker  to  be  in  writing 
is  valid  exercise  of  police  power;  State  v.  Chicago,  M.  &  St.  P.  R.  Co.  114  Minn. 
130,  33  L.R.A.(X.S.)  499,  130  N.  W.  545,  Ann.  Cas.  1912  B,  1030,  holding  that 
validity  of  provision  in  ordinance  expressly  authorized  by  legislature  depends 
upon  its  being  within  legislative  power  of  state;  Brookings  County  v.  Murphy.  -2'.'* 
S.  D.  320,  121  X.  W.  793,  holding  that  courts  cannot  interfere  with  exercise  ot 
legislative  power  so  long  as  its  action  is  within  constitutional  limits. 

Cited  in  notes  (53  Am.  St.  Rep.  572)  on  definition  of  police  power;  (78  Am. 
St.  Rep.  271)  on  municipal  police  regulations. 

Power    of    man  ici  pa  li  t  >     to    define    ti  uis:in<M-. 

Cited  in  Re  Jones,  4  Okla.  Crim.  Rep.  81,  31  L.S.A.(N.S.)  552,  140  Am.  St.  Rep. 
655,  109  Pac.  570.  to  the  point  that  municipality  may  be  given  power  to  deter- 
mine that  certain  conditions  injurious  to  health  constitutes  nuisance. 

Cited  in  note  (120  Am.  St.  Rep.  378)  on  power  of  municipality  to  declare  what 
is  a  nuisance. 
Liability    for    nuisance. 

Cited  in  note  (25  Eng.  Rul.  Cas.  160)  on  liability  for  maintenance  of  nuisance. 

28  L.  R.  A.  683,  TAYLOR  v.  BLEAKLEY,  55  Kan.   1,  49  Am.  St.  Rep.  233,  39 

Pac.  1045. 
Ballot  law. 

Followed  in  Richardson  v.  Jamison,  55  Kan.  17,  39  Pac.  1050,  holding  subsum- 
tial  compliance  with  provisions  of  ballot  law  necessary. 

Approved  in  Duvall  v.  Miller,  94  Md.  715,  51  Atl.  570,  and  Tebbe  v.  Smith. 
108  Cal,  108,  49  Am.  St.  Rep.  68,  41  Pac.  454,  holding  stat  Uory  provisions  ;i- 
to  marking  ballots,  mandatory  in  nature;  Cole  v.  Tucker,  164  Mass.  488,  20 
L.  R.  A.  669,  41  N.  E.  681,  upholding  statute  requiring  use  of  official  ballot: 
Moody  v.  Davis,  13  S.  D.  92,  82  N.  W.  410,  holding  that  ballot  marked  by  ero>s 
in  circle  at  head  of  ticket  containing  name  of  one  candidate,  and  also  in  circle 
at  head  of  other  ticket  containing  no  nominee  for  that  office,  cannot  be  counted. 

Cited  in  Parker  v.  Hughes,  64  Kan.  235,  56  L.  R.  A.  283,  91  Am.  St.  Rep. 
216,  67  Pac.  637,  holding  that  ballot  marked  in  two  or  more  squares  opposite 
name  of  candidate  whose  name  appears  more  than  once  on  ballot  must  be  counted : 
People  ex  rel.  Pierce  v.  Parkhurst,  24  Misc.  451,  53  N.  Y.  Supp.  598.  holding 
ballot  not  invalidated  because  cross  marks  partly  within  and  partly  without 
voting  space;  Maddux  v.  Walthall,  141  Cal.  414,  74  Pac.  1026,  holding  stamped 
ballots  void  as  having  distinguishing  mark,  notwithstanding  their  number  ;Rain- 
pendahl  v.  Crump,  24  Okla.  888,  105  Pac.  201,  holding  that  provision  of  statute 
requiring  voter  to  deliver  ballots  to  inspector  etc.  is  mandatory;  Ex  parte  Owens. 
148  Ala.  408,  8  L.R.A.(N.S.)  892,  121  Am.  St.  Rep.  67,  42  So.  676,  holding 
that  a  provision  that  all  ballots  should  be  numbered  to  correspond  with  tin- 
number  of  the  voter's. name  on  the  poll  list,  is  not  violative  of  the  state  constitu- 
tion as  to  a  secret  ballot,  where  sufficient  safeguards  are  placed  upon  the  sec- 
recy; Solon  v.  State,  54  Tex.  Crim.  Rep.  274,  114  S.  W.  349,  holding  a  statute 
constitutional  which  provided  that  no  person  shall  vote  unless  they  shall  have 
paid  their  poll  tax,  and  making  it  a  misdemeanor  for  any  person  to  loan  another 
money  for  the  purpose  of  paying  his  poll  tax. 
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Cited  in  footnotes  to  Todd  v.  Election  Comrs.  29  L.  R.  A.  330,  which  upholds 
requirement  against  candidate  having  name  on  official  ballot  more  than  once; 
Tebbe  v.  Smith,  29  L.  R.  A.  673,  as  to  what  constitutes  distinguishing  mark  on 
ballot. 

Cited  in  notes  (47  L.R.A.  806,  807,  829)  on  marking  official  ballot;  (49  Am. 
St.  Rep.  241)  on  distinguishing  marks  invalidating  ballot;  (91  Am.  St.  Rep. 
685)  on  right  of  elector  to  vote  for  candidate  not  named  on  official  ballot. 

Distinguished  in  Dickerman  v.  Gelsthorpe,  19  Mont.  258,  47  Pac.  999,  holding 
provision  of  ballot  law  not  mandatory. 

28  L.  R.  A.  688,  BALTIMORE  &  O.  R.  CO.  v.  CAIN,  81  Md.  87,  31  Atl.  801. 
Arrest   without   warrant. 

Approved  in  Palmer  v.  Maine  C.  R.  Co.  92  Me.  409,  44  L.  R.  A.  675,  69  Am. 
St.  Rep.  513,  42  Atl.  800,  holding  private  individual  procuring  arrest  of  innocent 
person  without  warrant  liable,  notwithstanding  good  faith,  lack  of  malice,  and 
belief  in  guilt;  Kirk  v.  Garrett,  84  Md.  407,  35  Atl.  1089,  holding  it  duty  of 
officer  arresting  without  warrant  to  take  prisoner  before  magistrate  as  soon  as 
he  reasonably  can. 

Cited  in  Brist  v.  Carter,  98  Md.  449,  57  Atl.  210,  holding  that  a  peace  officer 
may  arrest  without  a  warrant  whenever  he  has  reasonable  grounds  to  believe 
that  a  felony  has  been  committed,  whether  his  suspicion  is  based  on  his  own 
knowledge  or  information  imparted  to  him. 

Cited  in  footnotes  to  McCullough  v.  Greenfield,  62  L.R.A.  906,  which  holds 
that  possession  by'  officer  of  warrant  will  not  justify  arrest  of  accused  by  police 
department  of  other  town,  under  direction  by  telephone  by  officer  holding  war- 
rant; State  ex  rel.  Livingstone  v.  Williams,  67  L.R.A.  166,  which  holds  that 
mandamus  will  not  lie  to  compel  arrest  without  warrant  of  designated  persons 
for  alleged  commission  of  a  misdemeanor. 

Cited  in  note  (84  Am.  St.  Rep.  688)  on  right  of  policeman  to  make  arrest. 
Liability  of  common  currier  for  false  arrest  of  passenger. 

Cited  in  New  York,  P.  &  N.  R.  Co.  v.  Waldron,  116  Md.  452,  39  L.R.A.(N.S.) 
502,  82  Atl.  709,  holding  that  railroad  is  responsible  for  false  arrest  of  passen- 
ger made  by  conductor  even  though  conductor  had  not  been  authorized  to  make 
it;  Tolchester  Beach  Imp.  Co.  v.  Scharnagle,  105  Md.  208,  65  Atl.  916,  holding 
carrier  liable  for  arrest  and  imprisonment  by  its  servants,  though  the  arrest 
was  made  through  a  mistake;  Baltimore,  C.  &  A.  R.  Co.  v.  Twilley,  106  Md.  447, 
67  Atl.  265,  holding  that  a  railroad  company  was  liable  for  the  false  arrest 
of  a  passenger  by  an  official  of  the  company  while  acting  within  the  scope  of 
his  employment. 

Cited  in  note    (40  L.R.A.  (N.S.)    1023,  1053)    on  liability  of  carrier  for  wilful 
torts  of  servaflts  to  passengers. 
Time  to  ask  for  special  interrogatories. 

Approved  in  Caledonian  F.  Ins.  Co.  v.  Traub,  86  Md.  101,  37  Atl.  782,  requir- 
ing record  to  show  propounding  of  special  interrogatories  before  argument  to 
jury  commenced,  to  obtain  review. 

28  L.  R.  A.  692,  UNION  INS.  CO.  v.  AMERICAN  F.  INS.  CO.  107  Cal.  327,  48 

Am.  St.  Rep.  140,  40  Pac.  431. 
Constructive  notice  of  knwwn  usage. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive,  112  Tenn.  254,  64  L.R.A.  447,  79  S.  W. 
124,  holding  consignor  shipping  poultry  to  agent  bound  to  take  notice  of  legal 
holiday,   preventing  prompt  delivery  by  carrier;   Corey  v.  Struve,  16   Cal.  App. 
L.R.A.  Au.  Vol.  IV.— 26. 


28  L.R.A.  692]  L.  R.  A.  CASES  AS  AUTHORITIES.  402 

321,  116  Pac.  975,  holding  that  before  evidence  of  usage  can  be  given  any  effect 
in  construction  of  contract  it  must  appear  that  parties  thereto  were  aware  of 
existence  of  custom. 
Reinsurance. 

Cited  in  footnotes  to  Hunt  v.  New  Hampshire  Fire  Underwriters'  Asso.  38  L. 
R,  A.  514,  which  holds  reinsurer  liable  for  whole  amount  of  loss  on  insolvency 
of  prior  insurer;  Chalaron  v.  Insurance  Co.  of  N.  A.  36  L.  R.  A.  742,  which  holds 
failure  of  original  insurer  to  bear  any  part  of  risk,  because  entire  cargo  not  put 
on  board  as  expected,  not  a  void  reinsurance  for  fraud. 

Cited  in  note  (8  L.R.A.  (N.S.)   857)   on  liability  of  reinsurer. 
Commencement    of   risk:    from    date    of    policy. 

Cited  in  Harrington  v.  Mutual  L.  Ins.  Co.  21  N.  D.  455,  34  L.R.A.(N.S.)  377, 
131  N.  W.  246,  holding  that  risk  commences  from  date  of  policy,  though  policy 
is  issued  at  later  date. 

28  L.  R.  A.  694,  ATWELL  v.  JENKINS,  163  Mass.  362,  47  Am.  St.  Rep.  463, 

40  N.  E.  178. 
Assnmpsit    for   money   received. 

Cited  in  footnote  to  Soderberg  v.  King  County,  33  L.  R.  A.  670,  which  author- 
izes assumpsit  against  county  for  fees  erroneously  paid  by  sheriff  on  foreclosure 
sale. 
Transactions   -with    insane   persons. 

Cited  in  Reed  v.  Mattapan  Deposit  &  Trust  Co.  198  Mass.  314,  84  N.  E.  469, 
on  the  payment  of  a  check  presented  by  an  insane  depositor  as  a  defense  to  a  re- 
covery of  the  money  by  his  guardian. 

Cited  in  footnote  to  American  Trust  &  Bkg.  Co.  v.  Boone,  40  L.  R.  A.  250, 
which  holds  bank  liable  for  paying  check  of  one  judged  insane  in  other  state. 
though  insanity  not  known  to  bank. 

28  L.  R.  A.  696,  MISSOURI  P.  R,  CO.  v.  HACKETT,  54  Kan.  316.  38  Pac.  294. 
Liability  for  obstructions  or  excavations  in  street. 

Approved  in  Clay  Centre  v.  Jevons,  2  Kan.  App.  574,  44  Pac.  745,  upholding 
right  to  recover  for  falling  into  unguarded  excavation  in  street,  though  primary 
cause  of  injury  was  sudden  and  accidental  going  out  of  lights. 

Cited  in  footnote  to  Brunswick  &  W.  R,  Co.  v.  Hardey,  52  L.  R.  A.  396,  which 
authorizes   recovery   by   merchant    specially   damaged    by    wilful    obstruction    of 
street. 
Maintenance    of    safety    sates   at    railroad    crossing:. 

Cited  in  footnote  to  Seibert  v.  Missouri  P.  R.  Co.  70  L.R.A.  72,  which  holds 
safety  gates  at  railroad  crossing  though  placed  inside  curb  not  nuisance  where 
sufficient  space  is  left  for  travel. 

Cited  in  note  (3  L.R.A.  (N.S.)  142)  on  municipal  power  to  require  safety 
gates  at  railroad  crossing. 

A'iolation   of    ordinance    as    ground    for   private    action. 

Cited  in  note  (5  L.R.A. (N.S.)  246)  on  violation  of  police  ordinance  as  ground 
for  private  action. 

28  L.  R.  A.  699,  PEOPLE  v.  GARDNER,  144  N.  Y.  119,  63  N.  Y.  S.  R.  21,  43 

Am.  St.  Rep.  741,  38  N.  E.   1003. 
Attempt  to  commit  crime. 

Approved  in  People  v.  Spolasco,  33  Misc.  25,  67  N.  Y.  Supp.  1114,  holding 
reliance  on  false  pretenses  and  parting  with  property  not  essential  to  crime  of 
attempt  to  commit  grand  larceny  by  false  pretenses;  Marley  v.  State,  58  N.  J. 


403  L.  R.  A.  CASES  AS  AUTHORITIES.  [28  L.R.A.  699 

L.  212,  33  Atl.  208,  holding  conviction  of  intent  to  commit  crime  impossible, 
where  acts  done  were  a  mere  nullity;  People  v.  Mills,  91  App.  Div.  342,  86  N. 
Y.  Supp.  529,  Affirmed  in  178  N.  Y.  285,  70  N.  E.  786,  holding  fact  that  em- 
ployees of  district  attorney's  office  pretended  to  favor  unlawful  delivery  of  in- 
dictments to  accused,  no  defense  when  he  took  them  into  his  possession  with 
intent  to  commit  crime. 

Cited  in  People  ex  rel.  Perry  v.  Gillette,  200  N.  Y.  276,  93  N.  E.  953,  reversing 
140  App.  Div.  29;  124  N.  Y.  Supp.  470,  holding  that  unsuccessful  attempt  to 
extort  money  by  means  of  verbal  threat  is  misdemeanor;  People  v.  Mills,  178 
N.  Y.  285,  67  L.R.A.  136,  70  N.  E.  786,  holding,  that  where  goods  are  delivered 
to  a  person  for  the  purpose  of  having  him  steal  them,  and  he  receives  them 
with  intent  to  steal  them,  the  crime  is  complete;  People  v.  Jaffe,  185  N.  Y.  499, 
9  L.R.A.  (N.S.)  266,  78  N.  E.  169,  7  Ann.  Cas.  348,  19  N.  Y.  Crim.  Rep.  283, 
Reversing  112  App.  Div.  520,  98  N.  Y.  Supp.  486,  holding  where  the  theft 
was  discovered  before  the  delivery  of  the  stolen  goods,  but  the  thief  was  allowed 
to  complete  the  delivery  of  the  goods  to  the  defendant  who  believed  that  they 
had  been  stolen,  the  evidence  is  not  sufficient  to  sustain  conviction  for  receiving 
stolen  goods:  State  v.  Taylor,  47  Or.  462,  4  L.R.A.(N.S.)  421,  84  Pac.  82,  8 
Ann.  Cas.  627,  sustaining  conviction  for  attempt  to  commit  arson,  where  the 
defendant  instructed  two  others  how  to  start  a  slow  fire,  and  furnished  them 
with  the  materials  to  do  so,  and  paid  them  their  reward  for  doing  so,  though 
they  never  started  the  fire. 

Cited  in  footnote  to  Groves  v.  State,  59  L.  R.  A.  598,  which  holds  mere  pre- 
paratory acts  for  connnission  of  crime  not  an  attempt. 

Cited  in  note    (116   Am.  St.  Rep.   458,  465)    on  what  constitutes  extortion. 
Distinguished  in  People  v.  Teal,  196  N.  Y.  382,  25  L.R.A. (N.S.)   125,  89  N.  E. 
1086,   17   Ann.  Cas.  1175.  holding  that  where  the  testimony   if  given  could  not 
have   constituted   perjury,   the   mere   intention   to   give   the   testimony   as   false, 
was  not  sufficient  to  sustain  a  conviction  for  subornation  of  perjury. 
Compelling-   one    to    be    witness   ag-aiiist    himself. 

Approved  in  People  v.  Altman,  86  Hun,  570,  33  N.  Y.  Supp.  905,  holding  ad- 
mission in  evidence  of  paper  found  on  defendant  charged  with  forgery  not  in- 
vasion of  right  as  to  giving  evidence  against  himself;  People  v.  Adams,  85  App. 
Div.  400,  83  N.  Y.  Supp.  481,  holding  admission  of  incriminating  papers  belonging 
to  accused,  obtained  by  officers  under  search  warrant,  not  invasion  of  right  as  to 
giving  evidence  against  one's  self;  Com.  v.  Craig,  19  Pa.  Super.  Ct.  98,  holding 
that  ace-used  who  has  testified  in  his  own  behalf  cannot  object  to  legitimate  cross- 
examination  on  ground  that  answers  will  tend  to  incriminate  him;  State  v. 
Gartrell,  171  Mo.  500.  71  S.  W.  1045,  holding  identification  of  son  jointly  in- 
dicted with  defendant  not  compelling  one  codefendant  to  testify  against  the 
other;  Thornton  y.  State,  117  Wis.  343,  98  Am.  St.  Rep.  924,  93  N.  W.  1107. 
ami  People  v.  Van  Wormer,  175  N.  Y.  195,  67  X.  E.  299,  holding  comparison 
of  prisoner's  slides  with  footprints  in  snow  not  compelling  him  to  be  witness 
against  himself. 

Cited  in  State  v.  Petty,  32  Nev.  390,  108  Pac.  934,  Ann.  Cas.  1912  D,  223, 
holding  that  defendant  was  not  compelled  to  testify  against  himself  contrary 
to  constitutional  provision,  where  in  homicide  case,  defense  was  sadistic  insan- 
ity, and  defendant  was  examined  under  order  of  court  by  physicians  at  request 
of  prosecution:  Chicago  &  N.  W.  R.  Co.  v.  Kendall,  93  C.  C.  A.  422,  167  Fed. 
69.  16  Ann.  Cas.  560,  on  what  constitutes  evidence  against  self;  State  v.  Ruck. 
104  Mo.  434,  92  S.  W.  706,  5  Ann.  Cas.  076,  holding  that  it  was  contpetent 
for  the  court  to  "require  the  defendant  tu  stand  up  for  tlie  purposes  of  identifi- 
cation; Magee  v.  State,  92  Miss.  875,  48  So.  529,  holding  that  compelling  the 
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defendant  in  a  criminal  case  to  place  his  foot  in  a  foot  print  for  the  purpose 
of  identifying  him,  was  not  a  violation  of  the  constitutional  right  not  to  be  a 
witness  against  himself;  State  v.  Muller,  34  Mont.  21,  8  L.R.A.(N.S.)  766,  8.r> 
Pac.  369,  9  Ann.  Cas.  648,  holding  that  evidence  that  the  shoes  taken  from 
the  defendant  without  his  consent,  fitted  the  tracks  found  near  and  around  tin- 
scene  of  the  crime  was  admissible  and  did  not  compel  the  defendant  to  be  ;* 
witness  against  himself:  People  v.  Furlong,  187  N.  Y.  212,  79  N.  E.  978,  hold 
ing  that  declarations  made  to  a  physician  while  making  examination  of  mental 
capacity,  were  admissible  and  did  not  compel  the  defendant  to  be  a  witness 
against  himself,  where  the  doctor  had  warned  him  that  whatever  he  said  might 
be  used  against  him. 

Cited  in  footnotes  to  Williams  v.  State,  39  L.  R.  A.  269,  whicli  holds  evidence- 
obtained  by  forcibly  entering  and  searching  house  and  owner's  person  admissible 
to  show  possession  of  articles  tending  to  establish  guilt;  State  v.  Height,  59  L.  R. 
A.  438,  which  holds  unlawful,  disclosures  by  physicians  of  knowledge  as  to  vene- 
real disease,  obtained  by  examination  against  his  will  of  one  accused  of  rape. 

Cited  in  notes  (136  Am.  St.  Rep.  151)  on  limitation  of  constitutional  privilege 
against   self  -crimination ;    (75   Am.   St.   Rep.   327,   328)    on   privilege  of   witness 
as  to  incriminating  testimony;    (94  Am.  St.  Rep.  337,  338,  339,)    on  compelling 
accused  to  perform  acts  and  submit  person  to  inspection  and  examination. 
Lack   of   jurisdiction. 

Approved  in  O'Donoghue  v.  Boies,  159  N.  Y.  99,  53  N.  E.  537,  holding  purchase 
by  guardian  of  ward's  land  at  judicial   sale   in   her  own   name,   presumptively 
fraudulent  and  void. 
Intent   as   essential    to   crime. 

Cited  in  People  v.  Dolan,  111  App.  Div.  602,  97  N.  Y.  Supp.  929,  holding  in 
a  prosecution  for  uttering  a  forged  note,  where  the  defendant  had  testified  that 
he  did  not  know  that  the  note  was  forged  at  the  time  he  passed  it,  it  \va> 
competent  for  him  to  show  that  he  had  no  knowledge  of  its  falsity  till  after  he 
had  passed  it,  for  the  purpose  of  disproving  the  intent;  People  v.  Du  Veau. 
105  App.  Div.  387,  94  N.  Y.  Supp.  225,  19  N.  Y.  Crim.  Rep.  275,  holding  that 
the  furnishing  of  a  weapon  for  the  purpose  of  carrying  out  the  commission  ot 
a  suggested  crime  showed  an  intent  to  commit  the  crime  sufficient  to  sustain  an 
indictment  for  the  commission  of  such  crime. 

Cited  in  note    (8  Eng.  Rul.  Cas.  51)    on  criminal  intent  as  essential  to  com- 
mission of  crime. 
Consent   to  crime  to  detect  criminal  as  defense. 

Cited  in  People  v.  Moore,  142  App.  Div.  405,  127  N.  Y.  Supp.  98,  holding  that 
person  may  be  convicted  of  placing  women  in  another's  custody  for  immoral 
purposes  for  consideration  received,  although  trap  was  laid  for  defendant,  and 
person  receiving  custody  of  women  did  not  intend  to  use  them  for  such  purpose. 

Cited  in  notes  (30  L.R.A.  (N.S.)  953)  on  instigation  or  consent  to  extortion 
for  purpose  of  detecting  criminal  as  defense;  (72  Am.  St.  Rep.  703)  on  effect  of 
consent  to  crime  by  person  injured  thereby. 

28  L.  R.  A.  707,  O'BEAR  JEWELRY  CO.  v.  VOLFER,  106  Ala.  205,  54  Am.  St. 

Rep.  31,  17  So.  525. 
Preferences   by   insolvent   corporations. 

Approved  in  Wilson  v.  Stevens,  129  Ala.  (537.  87  Am.  St.  Rep.  87,  29  So.  678, 
nix!  National  Bank  of  Commerce  v.  Allen.  33  ('.  ('.  A.  176,  61  U.  S.  App.  102,  90 
Fed.  551.  sustaining  power  of  insolvent  corporation  to  prefer  debts. 
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Cited  in  note   (57  Am.  St.  Rep.  77,  78)   on  preference  of  creditors  by  insolvent 
corporations. 
To  officers  or  directors. 

Approved  in  Corey  v.  Wadsworth,  118  Ala.  527,  44  L.  R,  A.  779,  25  So.  503, 
upholding  preference  by  insolvent  corporation  of  creditor,  who  was  stockholder, 
director,  and  president,  and  participated  in  transaction  giving  preference. 

Disapproved  in  Love  Mfg.  Co.  v.  Queen  City  Mfg.  Co.  74  Miss.  304,  21  So.  146 
(concurring  opinion),  majority  denying  right  of  directors  of  insolvent  corporation 
to  prefer  themselves. 
—  Trust  fund  doctrine. 

Approved  in  Barrett  v.  Pollak  Co.  108  Ala.  396,  54  Am.  St.  Rep.  172,  18  So. 
615;  Pollak  Co.  v.  Muscogee  Mfg.  Co.  108  Ala.  476,  54  Am.  St.  Rep.  165,  18  So. 
611;  Henderson  v.  Hall,  134  Ala.  505,  32  So.  840;  Corey  v.  Wadsworth,  118  Ala. 
497,  44  L.  R.  A.  768,  25  So.  503, — holding  assets  of  insolvent  corporation  not 
trust  fund  for  payment  of  debts;  Hall  v.  Henderson,  134  Ala.  505,  63  L.  R.  A. 
704,  32  So.  840,  holding  subscriptions  to  stock  not  trust  fund  for  benefit  ot  cred- 
itors, which  may  oe  reached  by  suit  in  chancery;  Adams  &  W.  Co.  v.  Deyette,  8 
S.  D.  141,  31  L.  R.  A.  506,  59  Am.  St.  Rep.  751,  65  N.  W.  471  (dissenting  opin- 
ion), majority  holding  assets  of  corporation  not  trust  fund  for  creditors. 

Cited  in  City  Bank  &  Trust  Co.  v.  Leonard,  168  Ala.  412,  53  So.  71,  holding 
that  while,  under  statute  assets  of  insolvent  corporation  are  trust  funds,  such 
statute  has  no  application  to  solvent  corporations;  Luedecke  v.  Des  Moinea 
Cabinet  Co.  140  Iowa,  228,  32  L.R.A.(N.S.)  622,  118  N.  W.  456,  holding  that 
stockholders  of  a  corporation  can  not  divide  the  capital  stock  among  themselves 
without  first  paying  the  debts  of  the  corporation;  Vaughn  v.  Alabama  Nat. 
Bank,  143  Ala.  578,  42  So.  64,  5  Ann.  Gas.  665,  on  the  capital  of  a  corporation 
as  constituting  a  trust  fund. 

Cited  in  notes   (69  L.R.A.  134,  136)   on  trust  fund  doctrine;    (57  Am.  St.  Rep. 
65.  66)   on  capital  stock  as  trust  fund  and  its  pursuit. 
What   constitutes   insolvency. 

Cited  in  Coal  City  Coal  &  Coke  Co.  v.  Hazard  Powder  Co.   108  Ala.  223,   19 
So.  392,  holding  averment  that  grantor  is  insolvent,  and  was  so  at  time  of  exe- 
cuting conveyance  attacked  as  fraudulent,  sufficient  allegation  of  insolvency. 
Creation   of  trnst;    existence   of  trust  relation. 

Approved  in  Waller  v.  Jones,  107  Ala.  341,  18  So.  277,  holding  one  redeeming 
in  his  own  name  another's  property  from  tax  sale  with  his  own  means,  under 
agreement  by  other  to  repay  when  able,  trustee  for  such  other;  Sanders  v.  Steele, 
124  Ala.  418.  26  So.  882,  holding  that  trust  results  in  favor  of  one  furnishing 
part  of  consideration  for  purchase  of  land,  taken  in  name  of  one  furnishing  bal- 
ance, in  proportion  to  amount  furnished  by  him ;  Adler  v.  Van  Kirk  Land  & 
Constr.  Co.  114  Ala.  560,  62  Am.  St.  Rep.  133,  21  So.  490,  holding  mortgagor  not 
relieved  from  necessity  of  exercising  diligence  to  discover  facts  in  settlement  with 
mortgagee,  as  relation  between  them  is  not  one  of  trust  and  confidence. 
Administration  of  insolvent's  property. 

Approved  in  McCreery  v.  Berney  Nat.  Bank.  116  Ala.  233,  67  Am.  St.  Rep. 
105,  22  So.  577,  holding  insolvency  alone  insufficient  to  authorize  court  of  equity 
to  administer  debtor's  property  for  benefit  of  his  creditors. 

Cited  in  Smith-Dimmick  Lumber  Co.  v.  Teague,  119  Ala.  392,  24  So.  4,  hold- 
ing  creditor   not  entitled   to  appointment  of   receiver  or   other   equitable   relief, 
from  mere  fact  that  debtor  is  about  to  remove  his  property  from  state. 
Enforcing    stockholder's   liability. 

Approved  in  Hall  v.  Henderson,  114  Ala.  609,  62  Am.  St.  Rep.  141,  21  So.  1020, 
holding  bill  in  equity  maintainable  by  single  judgment  creditor  of  insolvent  cor- 


28  L.R.A.  707]  L.  R.  A.  CASES  AS  AUTHORITIES.  406 

poration  to  subject  unpaid  subscriptions  to  stock   or  other  equitable  assets  to 
payment  of  debts;    Hawkins  v.   Donnerberg,   40   Or.    107,   66   Pac.   691,   denying 
right  of  corporate  creditors  to  enforce  liability  of  stockholders  for  unpaid  sub- 
scriptions after  corporation's  right  to  collect  same  is  barred  by  limitation. 
Rig-ht  of  creditor  to  attack  insolvent  corporation. 

Cited  in  Force  v.  Age-Herald  Co.  136  Ala.  278,  33  So.  866  holding  that  creditor 
has  no  right  to  attack  ultra  vires  act  of  corporation  in  transferring  property  in 
payment  of  subscriptions,  in  absence  of  fraud. 
Appointment   of   receiver. 

Cited  in  note  (118  Am.  St.  Rep.  207)  as  to  when  and  at  whose  instance  a 
receiver  of  a  corporation  may  be  appointed. 

28  L.  R.  A.  716,  PRINCE  v.  ALABAMA  STATE  FAIR,  106  Ala.  340,  17  So.  449. 
Care   required   from   bailee. 

Approved  in  Higman  v.  Camody,  112  Ala.  272,  57  Am.  St.  Rep.  33,  20  So.  480. 
holding  bailee  for  hire  and  use  required  to  exercise  degree  of  care  which  man  of 
average  prudence  would  bestow  on  his  own  property. 
Presumption    of   bailee's    negligence. 

Approved  in  First  Nat.  Bank  v.  First  Nat.  Bank,  116  Ala.  537,  22  So.  97(5,  hold- 
ing that  loss,  by  bank,  of  papers  sent  to  it  for  collection  raises  presumption  of 
negligence  on  its  part;  Davis  v.  Hurt,  114  Ala.  149,  21  So.  468,  holding  that 
negligence  will,  prima  facie,  be  imputed  to  warehousemen  on  their  failure  on  de- 
mand to  deliver  goods  intrusted  to  their  care  or  to  account  for  nondelivery. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Hughes,  94  Miss.  252,  22  L.R.A.(N.S.) 
982,  47  So.  662,  holding  that  a  warehouseman  must  exercise  reasonable  care 
respecting  goods  entrusted  to  him,  and  if  the  goods  entrusted  to  him  are  re- 
turned in  a  damaged  condition  or  are  lost,  a  presumption  of  negligence  arises. 

28  L.  R.  A.  718,  SOLAN  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  95  Iowa,  260,  58  Am. 

St.  Rep.  430,  63  N.  W.  692. 
Prohibition     of     contract*     limiting     liability     as     applied     to     interstate 

business. 

Affirmed  in  169  U.  S.  135,  42  L.  ed.  690,  18  Sup.  Ct.  Rep.  289,  upholding  state 
statute  prohibiting  contracts  to  exempt  carriers  from  liability,  as  applied  to  in- 
terstate business. 

Approved  in  McCann  v.  Eddy,  133  Mo.  70,  35  L.  R.  A.  113,  footnote  p.  116,  33 
S.  W.  71,  holding  statute  prohibiting  carrier  from  contracting  for  exemption  from 
connecting  carrier's  negligence  not  void  as  regulation  of  commerce;  Armstrong  v. 
Galveston,  H.  &  S.  A.  R.  Co.  92  Tex.  121,  46  S.  W.  33,  upholding  statutory  pro- 
hibition of  contracts  restricting  time  for  bringing  suit  to  less  than  two  years,  and 
for  notice  of  claim  for  damages  before  suit,  as  applied  to  interstate  transporta- 
tion; McMillan  v.  American  Exp.  Co.  123  Iowa,  238,  98  N.  W.  629.  holding  pro- 
visions in  contract  made  in  Indiana,  limiting  liability  of  common  carrier,  void 
in  Iowa. 

Cited  in  Winn  v.  American  Exp.  Co.  149  Iowa,  270,  128  N.  W.  663.  holding 
that  contract  limiting  liability  of  express  company  for  value  of  shipment  is 
void;  Skipper  v.  Seaboard  Air  Line  R.  Co.  75  S.  C.  276,  7  L.R.A.(N.S.)  392. 
117  Am.  St.  Rep.  901,  55  S.  E.  454,  9  Ann.  Cas.  808,  holding  that  a  statute 
requiring  a  common  carrier  to  trace  goods  shipped  over  it  or  a  connecting  car- 
rier and  making  a  bill  of  lading  prima  facie  evidence  of  liability  unless  a  re- 
ceipt was  shown  from  the  connecting  carrier,  was  not  void  as  regulation  of  in- 
terstate commerce. 
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Cited  in  footnotes  to  Richmond  &  A.  R,  Co.  v.  R,  A.  Patterson  Tobacco  Co.  41 
L.  R.  A.  511,  which  sustains  state  statute  making  initial  carrier  liable  for  whole 
distance  in  absence  of  written  contract  to  contrary;  Western  U.  Teleg.  Co.  v. 
Howell,  30  L.  R.  A.  158,  which  sustains  state  law  subjecting  telegraph  companies 
to  penalties  for  acts  of  negligence  entirely  within  state. 

Cited  in  notes  (88  Am.  St.  Rep.  133)  on  limitation  of  carrier's  liability  in 
bills  of  lading;  (19  Eng.  Rul.  Cas.  167)  on  right  to  limit  liability  by  contract. 

28  L.  R.  A.  721,  GOLDBERG  v.  DOBBERTINE,  46  La.  Ann.  1303,  16  So.  192. 
Effect  of   unit  mi)   fault  or  wrongdoing. 

Cited  in  footnote  to  Gutzman  v.  Clancy,  58  L.  R.  A.  744,  which  sustains  right 
to  counterclaim  for  injuries  by  adversary  in  action  for  assault. 
—  Libel  or  slander. 

Approved  in  C.  S.  Burt  Co.  v.  Casey  &  H.  Mfg.  Co.  107  La.  235,  31  So.  667, 
holding  that  one  seeking  to  recover  damages  for  alleged  libel  must  show  himself 
free  from  fault;  Bloom  v.  Crescioni,  109  La.  668,  94  Am.  St.  Rep.  456,  33  So.  724, 
denying  recovery  for  slander  and  abuse,  when  there  was  an  interchange  of  appro- 
brious  epithets;  Mihojevich  v.  Bodechtel,  48  La.  Ann.  619,  19  So.  672,  holding  vile 
epithets  by  woman  of  eighty  as  defense  against  real  or  fancied  wrongs  not  ac- 
tionable. 

Cited  in  Gilardino  v.  Patorno,  127  La.  259,  53  So.  556,  holding  that  action 
for  slander  will  not  lie,  where  it  appears  to  have  been  case  of  mutual  exchange 
of  opprobrious  epithets;  Israel  v.  Israel,  109  Mo.  App.  378,  84  S.  W.  453,  on 
the  intent  as  an  excuse  in  action  of  slander. 

Cited  in  footnote  to  Patton  v.  Cruce,  65  L.R.A.  937,  which  holds  previous 
publication  of  libel  against  one  not  justification  for  publication  of  recrimina- 
tory libel. 

Cited  in  note  (28  L.  R.  A.  724)  on  mutual  vituperation  or  defamation  as  affect- 
ing remedy  for  libel  or  slander. 

Distinguished  in  Von  Eye  v.  Byrnes,  124  La.  773,  50  So.  708,  holding  that 
where  the  defendant  went  to  the  plaintiff's  house  and  raised  such  a  disturbance 
as  to  attract  the  attention  of  the  neighborhood,  and  called  the  plaintiff  vile 
names,  a  reply  by  the  plaintiff  that  the  defendant  had  not  acted  as  a  gentle- 
man was  not  an  exchange  of  mutual  vituperation. 

Criticized  in  Brewer  v.  Chase,  121  Mich.  538,  46  L.  R,  A.  402,  footnote  p.  397, 
80  Am.  St.  Rep.  527,  80  N.  W.  575,  holding  that  qualified  privilege  to  answer  libel 
extends  only  to  fair  answer,  and  not  to  unconnected  libelous  charges  tending  to  de- 
grade first  libeler. 
Mode   of   pleading:   damages. 

Cited  in  Bickham  v.  Hutchinson,  50  La.  Ann.  767,  23  So.  902,  holding  that  dam- 
ages claimed  in  reconventional  demand  may  be  stated  in  gross  sum,  though  item- 
izing is  better. 

28  L.  R.  A.  727.  COLUMBIAN  ATHLETIC  CLUB  v.  STATE,  143  Ind.  98,  52  Am. 

St.  Rep.  407.  40  N.  E.  914. 
Injunction  against   criminal  acts. 

Approved  in  Chicago  Fair  Grounds  Asso.  v.  People,  60  111.  App.  497,  sustaining 
right  to  enjoin,  in  name  of  people,  corporation  from  doing  ultra  vires  and  un- 
lawful acts  tending  to  public  injury,  though  such  acts  are  indictable;  State  v. 
Ohio  Oil  Co.  150  Ind.  36,  47  L.  R.  A.  633,  49  N.  E.  809,  sustaining  right  of  state 
to  maintain  action  to  enjoin  unlawful  escape  of  natural  gas  into  open  air,  though 
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different  remedy  provided  by  statute;  Muncie  Natural  Gas  Co.  v.  Muncie,  160 
Ind.  106,  60  L.  R.  A.  828,  66  N.  E.  436,  as  to  attorney  general,  as  representative 
of  public,  being  proper  person  to  enjoin  corporate  excesses. 

Cited  in  State  ex  rel.  Jackson  v.  Lindsay,  85  Kan.  83,  35  L.R.A.(N.S-)  812, 
116  Pac.  207,  holding  that  injunction  lies  to  restrain  violation  of  statute  pro- 
hibiting maintenance  of  private  asylum  for  insane  without  license;  State 
v.  Chicago,  B.  &  Q.  R.  Co.  88  Neb.  676,  34  L.R.A.(N.S.)  253,  130  N.  W. 
295,  holding  that  equity  has  jurisdiction  to  enjoin  violation  by  railroad 
of  act  of  1909,  which  forbids  drinking  on  railroad  trains;  State  v.  Conradt. 
85  Kan.  850,  39  L.R.A.  (N.S.)  191,  118  Pac.  1040,  holding  that  equity  courts 
have  power  in  proper  case  to  enjoin  acts  which  constitute  criminal  offense; 
People  ex  rel.  Moloney  v.  Chicago  Fair  Grounds  Asso.  1  111.  C.  C.  118,  hold- 
ing that  in  an  action  to  restrain  ultra  vires  acts  of  a  corporation,  the  court 
may  restrain  acts  which  are  of  a  criminal  nature;  Respass  v.  Com.  131  Ky. 
816,  21  L.R.A.(N.S.)  839,  115  S.  W.  1131;  State  ex  rel.  Crow  v.  Canty,  207 
Mo.  459,  15  L.R,A.(N.S.)  755,  123  Am.  St.  Rep.  393,  105  S.  W.  1078,  13  Ann. 
Cas.  787, — holding  that  a  court  has  power  to  enjoin  a  public  nuisance  though 
the  proprietors  thereof  are  amenable  to  the  criminal  laws  of  the  state;  People 
ex  rel.  Atty.  Gen.  v.  Tool,  35  Colo.  237,  6  L.R.A.(N.S.)  826,  86  Pac.  224,  hold- 
ing that  the  state  through  its  attorney  general  may  maintain  an  action  to  re- 
strain a  conspiracy  to  commit  election  frauds. 

Cited  in  footnote  to  Com.  ex  rel.  Pratt  v.  McGovern,  66  L.R.A.  280,  which 
sustains  right  to  enjoin  owner  of  property  from  permitting  prize  fight  thereon. 

Cited  in  notes  (15  L.R.A.  (N.S.)  747)  on  right  of  state  to  enjoin  public  nui- 
sance which  is  also  a  crime;  (19  Eng.  Rul.  Cas.  305)  as  to  when  injunction 
against  nuisance  will  be  granted. 

Distinguished  in  State  v.  O'Leary,  155  Ind.  532,  52  L.  R.  A.  303,  footnote  p.  299, 
58  N.  E.  703,  denying  state's  right  to  injunction  to  suppress  gambling  house  re- 
mote from  other  houses. 
Parties. 

Cited  in  State  ex  rel.  Jump  v.  Louisiana  Bowling  Green  &  A.  Gravel  Road  Co. 
116  Mo.  App.  199,  92  S.  W.  153,  holding  equity  would  restrain  the  unauthorized 
collection  of  tolls  on  a  public  highway  at  the  suit  of  the  state  on  the  relation 
of  a  state  attorney. 
Power  to  appofnt  receiver. 

Cited  in  Gibbs  v.  Morgan,  9  Idaho,  114,  72  Pac.  733,  holding  that  the  dis- 
trict court  had  jurisdiction  to  appoint  a  receiver  for  a  corporation  pendente 
lite,  under  the  state  statute;  State  ex  rel.  Jackson  v.  Anheuser  Busch  Brewing 
Asso.  76  Kan.  193,  90  Pac.  777,  holding  that  the  Supreme  Court  having  juris- 
diction in  quo  warranto,  it  may  appoint  a  receiver  for  a  foreign  corporation 
pending  the  termination  of  the  quo  warranto  proceedings  to  oust  it  from  doing 
business  within  the  state;  Boothe  v.  Summit  Coal  Min.  Co.  55  Wash.  178,  104 
Pac.  207,  on  the  right  of  the  court  to  appoint  a  receiver  for  a  corporation. 

Cited  in  footnote  to  Sternberg  v.  Wolff,  39  L.  R.  A.  762,  which  authorizes  ap- 
pointment of  receiver  of  trading  corporation  in  case  of  deadlock  from  dissensions 
of  stockholder. 

Cited  in  note  (72  Am.  St.  Rep.  33,  59,  70)  as  to  when  apportionment  of 
receiver  is  proper. 

Distinguished  in  Slover  v.  Coal  Creek  Coal  Co.  113  Tenn.  439,  68  L.R.A. 
857,  106  Am.  St.  Rep.  851,  82  S.  W.  1131,  holding  that  the  power  of  a  court 
of  equity  to  appoint  a  receiver  can  not  be  invoked  in  an  action  of  tort. 
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Indictability   of   corporations    for   crimes. 

Cited  in  State  ex  rel.  Voyles  v.  French  Lick  Springs  Hotel  Co.  42  Ind.  App. 
287,  85  N.  E.  724,  on  the  indictability  of  corporations  for  criminal  offenses. 

28  L.  R.  A.  732,  NEWCOMB  v.  INDIANAPOLIS,  141  Ind.  451,  40  N.  E.  919. 
Civil    «.«•!••.!<•<•:    veterans. 

Cited  in  State  ex  rel.  Buell  v.  Frear,  146  Wis.  303,  34  L.R.A.(N.S.)  489,  131 
N.  W.  832,  holding  that  statute  permitting  civil  service  commission  to  arrange 
offices  pursuant  to  classification  is  not  improper  delegation  of  legislative  power. 

Cited  in  footnotes  to  Re  Keymer,  35  L.  R.  A.  447,  which  holds  exemption  of  vet- 
erans from  competitive  examination  unconstitutional ;  Opinion  of  Justices,  34  L. 
R.  A.  58,  which  sustains  act  preferring  veterans  to  all  persons  except  women,  in 
civil  service. 

28  L.  R.  A.  737,  CARR  v.  COKE,  116  N.  C.  223,  47  Am.  St.  Rep.  801,  22  S.  E.  16. 
ConeluHiveiiess   of   enrolled   bill. 

Followed  without  discussion  in  Wyatt  v.  Wheeler  &  W.  Mfg.  Co.  116  N.  C.  272, 
22  S.  E.  120;  Rodman-Heath  Cotton  Mills  v.  Waxhaw,  130  N.  C.  294,  41  S.  E.  488; 
New  Hanover  County  v.  DeRosset,  129  N.  C.  279,  40  S.  E.  43. 

Approved  in  Black  v.  Buncombe  County,  129  N.  C.  126,  39  S.  E.  818,  holding 
certificate  of  ratification  of  statute  conclusive  evidence  that  it  was  read  three 
several  times  in  each  house;  Lafferty  v.  Huffman,  99  Ky.  93,  32  L.  R,  A.  206.  35 
S.  W.  123,  denying  right  to  impeach,  by  reference  to  journals,  enrolled  bill  signed 
by  governor  and  presiding  officers;  Russell  v.  Ayer,  120  N.  C.  187,  37  L.  R.  A.  247, 
27  S.  E.  133,  denying  right  to  prove  mistake  to  contradict  provisions  of  statute 
regular  on  face,  which  has  passed  its  several  readings  and  been  duly  ratified; 
Wrought  Iron  Range  Co.  v.  Carver,  118  N.  C.  337,  24  S.  E.  352,  holding  statute 
valid  if  regularly  passed  in  other  respects,  though  ratification  not  attested  by  sig- 
natures of  presiding  officers. 

Cited  in  Smathers  v.  Madison  County,  125  N.  C.  486,  34  S.  E.  554,  holding  cer- 
tificate of  ratification  conclusive  of  ratification  only,  and  not  of  compliance  with 
constitutional  requirement  as  to  entry  of  yeas  and  nays;  Graves  v.  Moore  County, 
135  N.  C.  54,  47  S.  E.  134,  recognizing  distinction  between  ordinary  legislation,  and 
acts  coming  within  constitutional  provision  providing  for  their  passage  in  speci- 
fied way;  New  Hanover  County  v.  Armour  Packing  Co.  135  N.  C.  66,  47  S.  E.  411, 
holding  ratification  of  bill  unimpeachable,  unless  of  a  kind  that  Constitution  re- 
quires must  be  passed  in  certain  way,  when  journals  may  be  referred  to  as  evi- 
dence; Price  v.  Moundsville,  43  W.  Va.  526,  64  Am.  St.  Rep.  878,  27  S.  E.  218, 
holding  court  not  precluded  by  enrolment  of  bill  from  inquiring  as  to  whether 
constitutional  requirements  have  been  fulfilled  in  its  enactment;  State  ex  rel. 
Stanford  v.  Ellington,  117  N.  C.  160,  30  L.  R.  A.  532,  53  Am.  St.  Rep.  580,  23 
S.  E.  250,  upholding  right  to  resort  to  records  of  proceedings  of  the  two  houses, 
where  title  to  office  depends  on  passage  of  bill  acted  on  by  legislature,  but  not  ev- 
idenced by  signatures  of  presiding  officers;  Union  Bank  v.  Oxford,  90  Fed.  11,  com- 
mending holding  of  state  court  that  courts  cannot  go  behind  ratification  of  bill  by 
.presiding  officers,  to  inquire  whether  it  was  fraudulently  or  erroneously  enrolled 
before  passing  requisite  readings;  Wilson  v.  Markley,  133  N.  C.  620,  45  S.  E. 
1023,  holding  legislative  journals  inadmissible  to  contradict  certificate  of  presiding 
officer  as  to  reading  and  passage  of  bill;  Henderson  County  v.  Travelers'  Ins.  Co. 
63  C.  C.  A.  475,  128  Fed.  825,  holding  certification  by  presiding  officer  that  bill 
had  passed  three  readings  conclusive  of  that  fact,  although  journal  mentions  only 
second  and  third  readings;  Charlotte  v.  Shepard,  122  X.  C.  607,  29  S.  E.  842  (con- 
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curring  opinion),  majority  holding  act  nullity  where  agreed  facts  and  facts  ap- 
pearing by  record  show  that  it  was  not  read  on  three  several  days,  and  yeas 
and  nays  recorded;  Harwood  v.  Weutworth,  4  Ariz.  401,  42  Pac.  1025,  on  the 
collusiveness  of  an  enrolled  bill;  De  Loach  v.  Newton,  134  Ga.  753,  68  S.  E. 
708,  on  the  same  point  as  regulated  by  provisions  of  state  constitutions. 

Cited  in  note  (40  L.R.A.(N.S.)  6,  8,  16,  23,  29,  30,  32,  35)  on  conclusiveness 
of  enrolled  bill. 

Distinguished  in  Stanly  County  v.  Snuggs,  121  N.  C.  399,  39  L.  R.  A.  441,  28  S. 
E.  539,  holding  legislative  journals  competent  evidence  to  show  that  bill  was  not 
passed  in  accordance  with  mandatory  provisions  of  Constitution;  Union  Bank  v. 
Oxford,  119  N.  C.  222,  34  L.  R.  A.  488,  25  S.  E.  966,  holding  certificate  of  speakers 
that  act  was  ratified  not  conclusive  that  it  was  read  on  three  several  days  in  each 
house  and  that  yeas  and  nays  were  properly  entered  on  journals. 

Limited  in  Stanly  County  v.  Coler,  37  C.  C.  A.  491,  96  Fed.  291,  Affirming  89 
Fed.  263,  holding  statute  not  a  law,  unless  journals  contain  record  of  yeas  and 
nays  on  passage  of  act,  of  which  fact  journals  are  evidence. 
Fraud    or   corruption    In    passage    of    statute   or    resolution. 

Cited  in  footnote  to  Weston  v.  Syracuse.  43  L.  R.  A.  678,  which  sustains  city's 
right  to  set  up,  as  defense,  corruption  in  passage  of  resolution  by  city  council. 
Who  may  bring-  action. 

Cited  in  Jackson  v.  Corporation  Commission,  130  N.  C.  415,  42  S.  E.  123  (dis- 
senting opinion),  as  to  proper  party  to  bring  mandamus  to  compel  corporation 
commission  to  assess  railroad  property. 

23  L.  R.  A.  749,  CONDRAN  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  14  C.  C.  A.  506,  32 

U.  S.  App.  182,  67  Fed.  522. 
Who   are   passengers. 

Approved  in  Purple  v.  Union  P.  R.  Co.  57  L.  R.  A.  703.  51  C.  C.  A.  567,  114 
Fed.  126,  holding  one  riding  on  train  which  he  knows,  or  should  know,  is  prohib- 
ited from  carrying  passengers,  not  a  passenger;  Johnson  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  94  Fed.  474,  holding  one  persisting  in  boarding  moving  freight  car  after 
several  warnings  to  desist,  not  a  passenger. 

Cited  in  Sessions  v.  Southern  P.  Co.  159  Cal.  603,  114  Pac.  982,  holding 
that  person  who  obtains  free  passage  from  conductor  by  means  of  fraud  does 
not  become  passenger  under  section  2096  of  Civil  Code,  but  is  trespasser;  Kruse 
v.  St.  Louis,  I.  M.  &  S.  R.  Co.  97  Ark.  141,  133  S.  W.  841,  holding  that  there  is 
no  presumption  that  person  entering  freight  train  by  permission  of  conductor  is 
not  legally  passenger;  Broyles  v.  Central  R.  Co.  166  Ala.  629,  139  Am.  St.  Rep. 
50,  52  So.  81,  holding  that  person  who  refuses  to  pay  fare  upon  demand  is  not 
presumed  to  be  passenger;  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  736,  67 
L.R.A.  248,  47  S.  E.  765  (dissenting  opinion),  as  to  who  is  a  passenger;  Ran- 
dolph v.  Quincy,  O.  &  K.  C.  R.  Co.  129  Mo.  App.  6,  107  S.  W.  1029,  holding 
that  one  attempting  to  ride  on  an  expired  drover's  ticket  was  not  a  passenger; 
Fitzmaurice  v.  New  York,  N.  H.  &  H.  R.  Co.  192  Mass.  161,  6  L.R.A. (N.S.) 
1148,  116  Am.  St.  Rep.  236,  78  N.  E.  418,  holding  that  one  riding  upon  a  re- 
duced fare  ticket  provided  for  by  law,  was  not  a  passenger,  where  the  ticket 
was  procured  by  fraudulent  representations;  Grahn  v.  International  &  G.  N.  R. 
Co.  100  Tex.  30,  5  L.R.A.  (N.S.)  1027,  123  Am.  St.  Rep.  767,  93  S.  W.  104, 
holding  that  one  riding  upon  a  freight  train  after  a  payment  of  a  nominal  sum 
to  the  conductor,  was  not  a  passenger  since  he  knew  that  the  conductor  had  not 
right  to  carry  any  one  without  the  payment  of  the  regular  fare. 

Cited  in  footnotes  to  Chattanooga  Rapid  Transit  Co.  v.  Venable,  51  L.  R.  A. 
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886,  which  holds  night  watchman  at  depot  getting  on  train  to  announce  readiness 
to  resume  duty,  a  passenger;  Louisville  &  X.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381, 
which  holds  station  agent  riding  on  train  without  paying  fare,  several  hours  after 
work  ended,  a  passenger;  Mendenhall  v.  Atchison,  T.  &  S.  F.  R.  Co.  61  L.  R.  A. 
120,  which  holds  one  riding  on  platform  of  baggage  car  at  direction  of  brakeman, 
to  whom  money  paid,  not  passenger. 

Cited  in  note  (61  Am.  St.  Rep.  86)  on  who  are  passengers  and  when  they  be- 
come such. 

Distinguished  in  St.  Louis  S.  W.  R.  Co.  v.  Harper,  69  Ark.  188,  53  L.  R,  A.  220, 
86  Am.  St.  Rep.  190,  61  S.  W.  911,  holding  one  boarding  train  which  he  should 
know  does  not  stop  at  his  station,  and  refusing  demand  for  fare  to  first  stopping 
place,  a  passenger. 
Right   of   wrongdoer   to   protection   of   statute. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  135  X.  C.  728,  47  S.  E.  765  (dissenting 
opinion),  majority  holding  gratuitous  passenger  not  in  pari  delicto  with  carrier, 
so  as  to  prevent  his  recovery  for  personal  injury. 

Cited  in  footnote  to  Queen  v.  Dayton  Coal  &  I.  Co.  30  L.  R.  A.  82,  which  holds 
violation  of  statute  against  hiring  boy  under  twelve  to  work  in  mine,  negligence 
per  se. 
Judicial   notice. 

Approved  in  United  R.  &  Electric  Co.  v.  Hardesty,  94  Md.  664,  57  L.  R.  A.  277, 
51  Atl.  406,  holding  it  matter  of  common  knowledge,  of  which  court  will  take  judi- 
cial notice,  that  passenger  trains  are  operated  to  carry  passengers  for  hire. 

Cited  in  Clark  v.  Colorado  &  N.  W.  R.  Co.  19  L.R.A.(N.S.)   989,  91  C.  C.  A. 
358.   165   Fed.  409,  holding  that  the  court  will  take  judicial  notice  that  the 
officials  in  charge  of  a  train  have  no  authority  to  contract  to  carry  a  person  at 
less  than  the  regular  rates. 
Duty    to    trespasser. 

Approved  in  Great  Xorthern  R.  Co.  v.  Bruyere,  51  C.  C.  A.  578,  114  Fed.  544 
(dissenting  opinion),  as  to  duty  owed  to  trespasser  on  train. 

Cited  in  Chicago  Great  Western  R.  Co.  v.  Mohaupt,  18  L.R.A.(N.S.)  761,  89 
"C.  C.  A.  457,  162  Fed.  666;  Norfolk  &  W.  R.  Co.  v.  Bondurant,  107  Va.  524, 
15  L.R.A.(N.S.)  447,  122  Am.  St.  Rep.  867,  59  S.  E.  1091, — as  to  the  duty 
of  a  carrier  toward  a  trespasser  on  its  train;  Deichman  v.  Knecht,  18  Pa.  Dist. 
R.  282,  11  North  Co.  Rep.  237,  holding  that  one  who  went  to  a  public  bathing 
place  intending  not  to  pay  the  admission  price  was  a  trespasser  to  whom  the 
proprietor  owed  no  duty. 

Cited  in  note    (37  L.R.A.(N.S.)    420,  423,)    on  liability  of  railroad  to  person 
wrongfully    on   train    by    collusion   with    employee. 
Discretion  as  to  grant  or  refusal  of  new  trial. 

Approved  in  Keener  v.  Baker,  35  C.  C.  A.  351,  93  Fed.  378;  Manning  v.  Ger- 
man Ins.  Co.  46  C.  C.  A.  145,  107  Fed.  54;  Willis  v.  Wyandotte  County.  30  C.  C. 
A.  451,  58  U.  S.  App.  665,  86  Fed.  877, — holding  grant  or  refusal  of  new  trial  not 
reviewable  on  error. 

28  L.  R.  A.  753,  NASH  v.  MINNESOTA  TITLE  INS.  &  T.  CO.  163  Mass.  574,  47 

Am.  St.  Rep.  489,  40  N.  E.  1039. 
Liability   for   false   representations. 

Cited  in  Latham  v.  Aldrich,  166  Mass.  161,  44  N.  E.  137,  without  special  dis- 
cussion; Fromer  v.  Stanley,  95  Wis.  63,  69  N.  W.  820,  holding  mere  casual  state- 
ment by  buyer  to  seller's  agent,  not  made  with  view  to  purchase,  as  to  how  much 
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he  considers  himself  worth,  mere  expression  of  opinion;  Boddy  v.  Henry,  113 
Iowa,  469,  53  L.  R,  A.  773,  footnote  p.  769,  85  X.  \V.  771,  denying  liability  for 
deceit,  of  landowner  making  false  representations  as  to  quantity,  under  belief  in 
their  truth;  Lynch  v.  Murphy,  171  Mass.  308,  50  N.  E.  623,  holding 
representations  by  known  promoter  as  to  value  in  future  as  investment, 
of  stock  of  company  organized  to  make  and  sell  certain  machines,  known  to  be 
unperfected,  mere  expression  of  opinion;  Conant  v.  Alvord,  166  Mass.  315T 
44  X.  E.  250,  holding  that  action  will  lie  in  favor  of  one  damaged  by  misrepre- 
sentation, whether  fraudulent  or  not,  that  he  had  right  to  accept  order  in  behalf 
of  bank;  Corey  v.  Eastman.  166  Mass.  287,  55  Am.  St.  Rep.  401,  44  N.  E.  217, 
holding  architect  liable  to  owner  for  negligently  erroneous  statements  and  impru- 
dent advice,  in  reliance  on  which  he  makes  payment  in  excess  of  amount  due, 
after  which  builder  abandons  contract;  Boddy  v.  Henry,  113  Iowa,  469,  53  L.  R.  A. 
773,  85  N.  W.  771,  holding  liability  for  deceit  by  landowner  falsely  representing 
amount  in  tract,  though  representation  believed  true,  on  which  purchaser  relies. 
not  to  be  predicated  on  fact  that  he  might  have  known  of  its  falsity;  Slater 
Trust  Co.  v.  Gardiner,  183  Fed.  270,  holding  that  officers  of  corporation  are  not 
liable  for  misrepresentations  made  in  mortgage  executed  by  corporation,  so  as 
to  authorize  court  of  equity  to  require  them  to  make  such  representations  good 
at  suit  of  bondholders  when  not  charged  with  deceit;  Harvey-Watto  Co.  v.  Wor- 
cester Umbrella  Co.  193  Mass.  146,  78  N.  E.  886,  holding  that  a  director  of  a 
corporation  was  not  liable  for  recklessly  swearing  to  a  certificate  as  to  the  cap- 
ital stock,  where  the  director  was  at  the  time  ignorant  of  the  loan  made  to  a 
subscriber  to  the  amount  of  his  capital  stock;  Cason  v.  Cason,  116  Tenn.  192, 
93  S.  W.  89,  holding  that  a  party  to  a  contract  can  not  have  the  same  set 
aside  because  of  the  fraud  of  a  third  person  not  the  agent  of  the  other  party 
nor  acting  in  collusion  with  him. 

Cited  in  footnotes  to  James  v.  Crosthwait,  36  L.  R,  A.  631,  which  holds  bank 
liable  for  loss  incurred  in  reliance  on  false  entry  of  credit  on  bank  book,  induced 
by  conduct  authorizing  belief  that  credit  is  genuine;  Kountze  v.  Kennedy,  29  L. 
R.  A.  360,  holding  president  not  liable  for  fraud  and  deceit  to  purchaser  of  cor- 
porate bonds,  on  account  of  omission  from  statement  of  assets  and  liabilities  of 
claim  in  litigation  not  believed  valid;  H.  W.  Williams  Transp.  Line  v.  Darius 
Cole  Transp.  Co.  56  L.  R,  A.  939,  which  denies  right  to  rely  on  false  representa- 
tions as  to  speed  of  steamboat,  if  warranty  as  to  speed  is  inserted  in  contract. 

Cited  in  notes  (7  L.R.A.  (N.S.)  647)  on  American  views  of  case  of  Derry 
v.  Peek;  (85  Am.  St.  Rep.  370,  374,  379,)  on  liability  for  misrepresentations  in- 
directly made  to  complaining  party;  (12  Eng.  Rul.  Gas.  296)  on  what  consti- 
tutes fraud  and  liability  therefor. 

Distinguished  in  Millard  v.  Smith,  119  Mo.  App.  711,  95  S.  W.  940.  holding 
that  where  a  person  employs  an  agent  to  sell  lands,  he  is  chargeable  with  the 
fraud  of  the  agent  on  making  the  sale,  though  he  has  not  personal  knowlc.k-v 
of  the  false  representations  used. 
A»  affected   by   rescission   of   contract. 

Cited  in  Heckscher  v.  Edenborn,  203  N.  Y.  227,  96  N.  E.  441,  to  the  point 
that  where  contract  is  rescinded  for  fraud  it  is  destroyed  ab  initio  and  is  no 
longer  authority  for  holding  property  received  under  it;  Kuechle  v.  Springer. 
145  111.  App.  137,  holding  that  the  cancelation  of  deed  by  a  decree  of  a  foreign 
court  is  not  a  bar  to  a  recovery  of  damages  for  fraud  against  a  third  person  pro- 
curing the  deed:  American  Pure  Food  Co.  v.  Elliott  &  Co.  151  X.  C.  397,  31 
L.R.A. (N.S.)  910,  66  S.  E.  451.  holding  that  the  rescission  of  a  contract  because 
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of  fraudulent  misrepresentations  will  not  prevent  the  recovery  of  special  damages 
because  of  the  fraud. 

Cited  in  note   (31  L.R.A.  (N.S.)    911,  913)    on  rescission  for  seller's  fraud  as 
affecting  purchaser's  right  to  damages,  other  than  loss  of  contract. 
Actions   for   false    warranty. 

Cited  in  Farrell  v.  Manhattan  Market  Co.  198  Mass.  274,  15  L.R.A. (N.S.) 
887,  126  Am.  St.  Rep.  436,  84  N.  E.  481,  15  Ann.  Cas.  1076,  holding  that  an 
action  of  tort  lies  for  a  false  warranty  as  well  as  an  action  of  contract  for 
warranty  broken. 

Cited  in  footnote  to  Spead  v.  Tomlinson,  68  L.R.A.  432,  which  denies  right  to 
recover  damages  from  healer  on  ground  of  deceit  in  stating  that  he  could  and 
would  cure  intending  patient  whom  he  fails  to  benefit  unless  the  statement  was 
made  with  fraudulent  intent. 
Evidence  as   to  intent. 

Approved  in  Faxon  v.  Jones,  176  Mass.  209,  57  N.  E.  359,  holding  evidence  that 
defendant  in  action  for  slander  had  no  hostile  feelings  towards  plaintiff,  and  did 
not  intend  to  accuse  her  of  stealing,  competent;  Honsucle  v.  Ruffin,  172  Mass.  422, 
52  N.  E.  538,  upholding  right  of  writer  of  paper  put  in  merely  as  admission,  to 
explain  same,  though  contradictory  to  proper  construction  of  written  words ;  State 
v.  Kirby,  62  Kan.  442,  63  Pac.  752,  holding  testimony  by  defendant  as  to  meaning 
and  intent  of  threatening  language,  proved  by  prosecution  to  have  been  used  by 
him,  admissible. 

Cited   in   note    (23   L.R.A.(N.S.)    394)    on   right  of   one   to   testify   as   to   his 
intent. 
Unintentional    frand   as   actionable    deceit. 

Cited  in  Cahill  v.  Applegarth,  98  Md.  502,  56  Atl.  794,  on  the  distinction 
between  unintentional  fraud  and  actionable  deceit;  Donnelly  v.  Baltimore  Trust 
&  G.  Co.  102  Md.  30,  61  Atl.  301,  holding  that  a  case  of  actionable  deceit  was 
not  shown  where  the  defendants  acting  upon  the  advice  of  their  attorneys  rep- 
resented that  the  charter  of  a  corporation  was  a  perpetual  one,  where  the  opin- 
ion was  based  upon  a  decision  of  a  state  court,  which  was  afterward  reversed; 
Spead  v.  Tomlinson,  73  N.  H.  61,  68  L.R.A.  439,  59  Atl.  376,  holding  that  a 
representation  can  not  be  made  the  basis  of  an  action  for  deceit  without  plead- 
ing that  the  representation  was  known  to  be  untrue  when  made. 
Measure  of  damages  for  frand  and  deceit. 

Approved  in  Kilgore  v.  Bruce.  166  Mass.  139,  44  N.  E.  108,  authorizing  deduc- 
tion from  purchase  money  note,  of  additional  amount  maker  is  induced  to  pay  by 
fraudulent  statements  as  to  price  another  is  paying:  Coffing  v.  Dodge,  167  Mass. 
237,  45  N.  E.  928,  holding  one  inducing  another  to  take  insufficient  mortgages 
for  money  loaned,  by  false  representations  as  to  value  of  property,  liable  for  dif- 
ference between  safe  mortgages  and  those  taken;  Whiting  v.  Price,  172  Mass.  242, 
78  Am.  St.  Rep.  262,  51  N.  E.  1084,  holding  measure  of  damages  for  false  rep- 
resentations inducing  purchase  of  bond,  difference  between  actual  value  at  time 
of  purchase  and  its  value  if  as  represented;  McKindley  v.  Drew,  69  Vt.  216,  37 
Atl.  285.  holding  measure  of  damages  for  falsely  inducing  purchase  of  life  insur- 
ance policy  is  amount  of  premiums  paid,  less  value  of  insurance  had,  where  in- 
surance repudiated  on  discovery  of  fraud;  Hunt  County  Oil  Co.  v.  Scott,  28  Tex. 
Civ.  App.  216,  67  S.  W.  451,  holding  measure  of  damages  upon  rescission  of  con- 
tract for  fraud  is  consideration  paid  and  special  damage  or  expense  reasonably  in- 
curred, but  not  difference  between  contract  and  market  price  of  goods  contracted 
for;  Fellows  v.  Judge,  72  N.  H.  468,  57  Atl.  653,  raising,  but  not  deciding, 
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whether,  in  action  for  deceit,  rule  of  damages  is  same  where  property  is  retained 
as  where  it  is  returned. 

Cited  in  Montgomery  Door  &  Sasli  Co.  v.  Atlantic  Lumber  Co.  206  Mass.  154, 
92  N.  E.  71,  holding  that  money  paid  by  plaintiff  to  defendant  in  reliance  upon 
truth  of  false  representation,  made  by  defendant  may  be  recovered  back,  although 
defendant  thought  representations  were  true. 

Cited  in  footnote  to  Rockefeller  v.  Merritt,  35  L.  R.  A.  633,  which  holds  measure 
of  damage  for  fraud  in  inducing  exchange  of  property  to  be  difference  between  ac 
tual  value  of  property  parted  with  and  that  received. 

28  L.  R,  A.  759,  PAGE  v.  COOK,  164  Mass.  116,  49  Am.  St.  Rep.  449,  41  N.  E.  115 
Construction  of  contract  am  to  time  of  payment. 

Cited  in  Crass  v.  Scruggs,  115  Ala.  266,  22  So.  81,  holding  that  construction  ol 
contract  in  which  time  of  payment  is  stated  in  doubtful  terms  will  be  adopted 
which  avoids  conversion  of  absolute  into  conditional  engagement;  Pistel  v.  Im- 
perial Mut.  L.  Ins.  Co.  88  Md.  558,  43  L.  R,  A.  221,  footnote  p.  219,  42  Atl.  210, 
holding  that  promise  to  pay  when  debtor  feels  able  creates  moral  obligation  to 
pay  when  debtor  is  able;  Johnston  v.  Schenck,  15  Utah,  494,  50  Pac.  921,  holding 
owners  of  mining  claim  receipting  for  money  to  be  repaid  on  demand  if  claim  sold 
within  year,  required  to  repay  at  end  of  year,  if  no  sale  made;  Whitten  v.  New 
England  Live  Stock  Ins.  Co.  165  Mass.  344,  43  N.  E.  121,  denying  right  of  insur- 
ance company  to  defeat  policy  by  refusing  to  have  executive  board  act  under  pro- 
vision in  policy  for  payment  in  sixty  days  after  approval  by  such  board;  Caine 
v.  Hagenbarth,  37  Utah,  85,  106  Pac.  945,  to  the  point  that  note  payable  when 
payer  and  payee  mutually  agree  is  payable  within  reasonable  time;  Fechteler 
v.  Whittemore,  205  Mass.  10,  91  N.  E.  155,  holding  that  upon  sale  of  goods 
to  be  paid  for  if  they  proved  satisfactory  after  using  them  reasonable  time, 
contract  means  that  payment  will  be  made  if  satisfactory  to  reasonable  man; 
Busby  v.  Century  Gold  Min.  Co.  27  Utah,  235,  75  Pac.  725,  holding  that  the 
loan  of  money  "to  be  repaid  out  of  the  first  profits  of  the  corporation"  created 
an  absolute  liability  to  be  paid  within  a  reasonable  time  and  was  not  condi- 
tioned upon  the  corporation  earning  profits. 
Contracts  depending;  upon  future  concurrence  of  minds. 

Cited  in  Webber  v.  Cambridgeport  Sav.  Bank,  186  Mass.  315,  71  N.  E.  567, 
holding  that  if  in  a  contract  something  remains  to  be  done  to  the  satisfaction 
of  another  person,. that  satisfaction  depends  not  upon  the  arbitrary  mind  of  such 
other  person,  but  upon  the  mind  of  a  reasonable  man. 

28  L.  R,  A.  760,  MERCHANTS  NAT.  BANK  v.  ROBINSON,  97  Ky.  552,  31  S.  W. 

136. 
Set-off  by  bank. 

Approved  in  Columbia  Nat.  Bank  v.  German  Nat.  Bank,  56  Neb.  807,  77  N.  W. 
346,  denying  bank's  right  as  against  holder  of  check,  to  apply  insolvent  maker's 
account  to  unmatured  indebtedness  due  to  it. 

Cited  in  footnote  to  Niblack  v.  Park  Nat.  Bank,  39  L.  R,  A.  159,  which  denies 
bank's  right  to  appropriate  fund  to  own  claim  against  depositor,  after  presenta- 
tion by  holder  of  check  constituting  equitable  assignment  of  fund. 

Cited  in  note  (111  Am.  St.  Rep.  422)  on  right  of  bank  to  set  off  unmatured 
debt  of  depositor  as  against  holder  of  check. 

Distinguished  in  Thomas  v.  Exchange  Bank.  99  Iowa  210,  35  L.  R,  A.  381,  68 
.N.  W.  780,  sustaining  bank's  right  to  offset,  as  against  unmatured  debt  of  insol- 
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vent,  any  sum  owing  by  it  to  him,  unless  such  sum  is  pledged  to  some  specific 

purpose  or  impressed  with  trust. 

Ownership    of    funds   represented   by   accepted   check. 

Cited  in  Com.  v.  Kentucky  Distilleries  &  Warehouse  Co.  132  Ky.  531,  21 
L.R.A.(N.S.)  33,  136  Am.  St.  Rep.  186,  116  S.  W.  766,  18  Ann.  Gas.  1156, 
holding  that  a  cl  ;ck  is  an  absolute  appropriation  of  so  much  of  the  funds  in 
the  bank  as  is  represented  by  the  check  and  after  notice  to  the  bank  the  amount 
can  not  be  withdrawn. 
Rig-lit  of  holder  of  unaccepted  check  to  maintain  action  thereon. 

Cited  in  Columbia  Finance  &  T.  Co.  v.  First  Nat.  Bank,  116  Ky.  376,  76  S. 
W.  156,  holding  that  the  fact  that  the  bank  claimed  not  to  have  the  money  on 
hand  when  the  checks  were  drawn,  did  not  prevent  the  holder  of  the  check  from 
maintaining  an  action  thereon. 

Cited  in  note  (80  Am.  St.  Rep.  870)  on  liability  of  bank  for  refusing  to  honor 
checks. 

28  L.  R,  A.  761,  HOUSTON  &  T.  C.  R.  CO.  v.  CRAWFORD,  88  Tex.  277,  53  Am. 

St.  Rep.  752,  31  S.  W.  176. 
Liability    of   purchaser   of   railroad   from    receiver. 

Modified  on  final  proceedings  in  error  in  89  Tex.  89,  33  S.  W.  534,  Affirming 
(Tex.  Civ.  App. )  32  S.  W.  155,  requiring  complaint  seeking  to  hold  purchaser 
of  railroad  from  receiver  on  claim  for  personal  injuries  while  road  in  receiver's 
hands  after  sale,  to  allege  making  of  improvements  after  sale,  paid  for  out  of 
subsequent  earnings. 

Approved  in  Holman  v.  Galveston,  H.  &  S.  A.  R.  Co.  14  Tex.  Civ.  App.  503,  37 
S.  W.  464,  denying  liability  of  purchaser  of  railroad,  for  damage  to  freight 
shipped  over  road  under  contract  with  receiver,  in  absence  of  proof  that  funds 
from  operation  were  invested  in  betterments  or  turned  over  to  purchaser. 

Cited  in  San  Antonio  &  A.  P.  R.  Co.  v.  Bowles,  88  Tex.  639,  32  S.  W.  880,  re- 
fusing, from  insufficiency  of  assignments  of  error,  to  pass  on  question  as  to  suffi- 
ciency of  allegation  as  to  improvements  by  receiver  with  funds  derived  from 
operation  of  road. 

Distinguished  in  Houston  &  T.  C.  R.  Co.  v.  Bath,  17  Tex.  Civ.  App.  707,  44  S. 
W.  595,  holding  purchaser  of  railroad  from  receiver  liable  for  damage  to  freight 
shipped  over  road  after  sale,  while  operated  by  receiver,  for  purchaser's  benefit, 
in  opposition  to  orders  of  court,  though  no  betterments  made. 
Where   claim   against    receiver   presented. 

Followed  in  San  Antonio  &  A.  P.  R.  Co.  v.  Bowles,  88  Tex.  640,  32  S.  W.  880, 
holding  claim  for  injuries  during  receivership  of  railroad  not  barred  by  failure 
to  present  it  in  court  in  which   receivership  was   pending. 
Jurisdiction    of    appointing-    court    over    receiver. 

Cited  in  Rearden  v.  White,  38  Tex.  Civ.  App.  644,  87  S.  W.  365,  holding 
that  the  question  whether  the  court  appointing  the  receiver  had  under  its  control 
assets  sufficient  to  satisfy  the  judgment  was  a  matter  to  be  determined  by  that 
court. 

Cited   in  note    (74   Am.  St.  Rep.  293,  295)    on   action  without  leave  of  court 
against  receiver  or   person   for  whom  he  is  appointed. 
Priority    of    claims    agraiitKt    receiver. 

Cited  in  notes  (2  L.R.A.  (N.S.)  1049,  1050)  on  priority  of  claims  against 
property  in  hands  of  receiver  over  recorded  liens:  (54  Am.  St.  Rep.  425,  426, 
431)  on  claims  taking  precedence  over  mortgages  of  railways  and  similar  prop- 
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erty;     (71    Am.    St.    Rep.    377)    on    relation    of    receivers    to    pre-existing    liens 
and  remedies  for  their  enforcements. 

28  L.  R.  A.  785,  MUTUAL  L.  INS.  CO.  v.  SIMPSON,  88  Tex.  333,  53  Am.  St. 

Rep.  757,  31  S.  W.  501. 
Breach  of  warranty  as  to  health  of  insured,   etc. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Baker,  10  Tex.  Civ.  App.  525,  31  S.  W.  1072, 
holding  applicant's  omission  to  mention  death  of  infant  brother,  of  which  lit- 
had  no  knowledge,  not  breach  of  warranty  avoiding  policy;  Hoeland  v.  Western 
U.  L.  Ins.  Co.  58  Wash.  105,  107  Pac.  866,  holding  that,  question  of  whether 
frequent  and  severe  headaches  should  be  classed  as  disease,  under  life  insurance 
contract,  was  question  for  jury;  Equitable  Life  Assur.  Soc.  v.  Liddell,  32  Tex. 
Civ.  App.  254,  74  S.  W.  87,  holding  that  proof  of  occasional  excess  was  not  a 
breach  of  the  warranty  in  an  application  for  life  insurance  that  the  deceased 
took  a  drink  only  once  a  month. 

Cited  in  footnotes  to  Barnes  v.  Fidelity  Mut.  Life  Asso.  45  L.  R.  A.  264,  whicli 
holds  that  person  in  bed  with  cold  may  be  "in  good  health"  within  meaning  of 
policy,  though  pneumonia,  terminating  fatally,  sets  in  soon  after;  Globe  Mul. 
L.  Ins.  Asso.  v.  Wagner,  52  L.  R.  A.  649,  which  holds  policy  not  avoided  by 
false  statement  that  none  of  applicant's  brothers  dead;  Black  v.  Travelers'  Ins. 
Co.  61  L.  R.  A.  500,  which  holds  injury  not  bodily  infirmity  as  matter  of  las\. 
unless  physical  health  of  insured  affected. 
Limitation  of  agent's  authority. 

Cited  in  Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  App.  544,  64  S.  W.  867. 
holding  applicant  for  insurance  bound  by  terms  of  application  in  regard  to  ex 
tent  of  agent's  authority. 

28  L.  R,  A.  769,  SALT  CREEK  VALLEY  TURNP.  CO.  v.  PAKKS,  50  Ohio  St. 
568,  35  N.  E.  304. 

Followed   without   special   discussion   in   West  Alexandria   &   E.   Turnp.   Road 
Co.  v.  Gay,  50  Ohio  St.  583,  35  N.  E.  308. 
Suspension  of  toll  on  turnpike. 

Cited  in  Ohio  Turnp.  Co.  v.  Waechter,  2  Ohio  C.  C.  N.  S.  21,  25  Ohio  C.  C. 
606,   holding   invalid  law   authorizing   appointment  of   inspectors   by   justice   of 
peace  and  suspension  of  right  to  take  toll  by  turnpike  company  on  report  by 
inspectors  of  failure  to  keep  turnpike  in  repair. 
Rigrht  to  jury  trial. 

Cited   in    Cincinnati   v.   Steinkamp,   9   Ohio   C.   C.   181,   holding   void,   statute 
authorizing  court  of  equity  to  issue  injunction  against  use  or   occupation  of 
certain  buildings  in  absence  of  fire  escapes  on  same. 
Construction    of   statutes. 

Cited  in  Dwelling  House  Ins.  Co.  v.  Webster,  7  C.  C.  539,  4  Cir.  D.  717 
(dissenting  opinion),  on  construction  of  statutes. 

28  L.  R.  A.  773,  ROBINSON  v.  SOUTHERN  P.  CO.  105  Cal.  526,  541,  38  Pac. 

94,  722. 
Stop-over   privileges. 

Cited  in  Southern  P.  Co.  v.  Robinson,  132  Cal.  412,  64  Pac.  572,  holding  de- 
cision that  passenger  entitled  to  stop-over  privileges  under  statute  not  stare  de- 
cisis  as  to  one  repeatedly  seeking  such  privilege  in  order  to  have  refusals  as  basis 
of  many  actions  for  penalty;  Edson  v.  Southern  P.  R.  Co.  144  Cal.  188,  77  Pac. 
894,  on  the  right  to  a  stop-over  privilege  upon  reduced  rate  tickets. 
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Cited  in  footnote  to  Louisville  &  N.  R.  Co.  v.  Klyman,  56  L.  R.  A.  769,  which 
sustains   right  to   eject   one   stopping  over   on   ticket   good   only   for   continuous 
passage, 
iciifliix    under    franchise. 

Cited  in  San  Joaquin  &  K.  R.  Canal  &  Irrig.  Co.  v.  Merced  County,  2  Cal. 
App.  600,   84  Pac.  285,   holding  that  a  creative  franchise  is  separate  from  the 
right  to  collect  rates  for  the  services  furnished  by  the  corporation. 
Extent   of   repeal   or  amendment   of   statute. 

Cited  in  Home  Bldg.  &  L.  Asso.  v.  Nolan,  21  Mont.  214,  53  Pac.  738,  holding 
previously  existing  corporations  not  electing  to  come  within  its  provisions  not 
affected  by  statute  providing  that  it  shall  not  affect  any  existing  corporation 
unless  it  elects  to  come  under  its  provisions;  Murphy  v.  Pacific  Bank,  119  Cal. 
342,  51  Pac.  317,  holding  statute  as  to  savings  banks  not  repealed  as  to  bank 
not  electing  to  continue  existence  under  Civil  Code,  by  section  thereof  providing 
that  existing  corporations  not  electing  to  continue  under  Code  not  affected  by 
its  provisions;  Anderson  v.  Byrnes,  122  Cal.  277,  54  Pac.  821,  holding  amend- 
ment of  act  limiting  liability  of  corporate  directors  not  invalidated  by  invalid- 
ity of  previous  provision  limiting  its  operation  to  certain  class  of  corporation, 
in  absence  of  anything  to  indicate  that  former  limitation  would  not  have  been 
made  in  any  event. 

Cited  in  note   (88  Am.  St.  Rep.  294)   on  implied  repeal  of  statutes. 
Disqualification    of   judge. 

Cited  in  footnotes  to  State  ex  rel.  Perez  v.  Wall,  49  L.  R.  A.  548,  which  holds 
judge  disqualified  in  suit  by  sister  of  father-in-law;  First  Nat.  Bank  v.  McGuire. 
47  L.  R.  A.  413,  which  holds  judge  disqualified  to  try  case  in  which  plaintiff  is 
corporation  of  which  his  wife  is  shareholder. 

Cited  in  note  (79  Am.  St.  Rep.  202)   on  who  are  related  by  affinity. 
Statutory    construction. 

Cited  in  Kemble  v.  McPhaill,  128  Cal.  447,  60  Pac.  1092,  holding  that  a 
statute  providing  that  teachers'  certificates  may  be  issued  under  certain  condi- 
tions, will  not  be  construed  to  mean  that  they  must  be  issued;  Caster  v.  Mc- 
Clellan,  132  Iowa,  506,  109  N.  W.  1020,  holding  that  the  word  "or"  between 
the  words  owning  and  operating,  can  not  be  construed  to  mean  "and"  in  a 
statute  giving  a  lien  to  miners  against  the  property  of  the  corporation  owning 
or  operating  the  mine;  Steinruck's  Insolvency,  225  Pa.  464,  74  Atl.  360.  holding 
that  "and"  will  be  construed  as  "or"  only  where  from  the  context  it  appears 
that  such  only  could  have  been  the  meaning  of  the  legislature. 
Rigrbt  of  passenger  to  rely  upon  instructions  of  train  officials. 

Annotation  cited  in  Illinois  C.  R.  Co.  v.  Harper,  83  Miss.  569,  64  L.R.A.  286, 
102  Am.  St.  Rep.  460,  35  So.  764,  holding  that  the  railway  company  was  liable 
for  the  act  of  the  conductor  in  putting  plaintiff  off  the  train  because  she  was  on 
the  wrong  train,  where  she  was  there  because  of  the  instructions  of  the  ticket 
agent. 
Construction  of  contracts. 

Cited  in  Capital  City  Bank  v.  Hilson,  59   Fla.  220,  51  So.   853,  holding  that 
where  in  agreement  to  indemnify  B,  from  certain  obligations  described  as  obli- 
gations of   A  and  B,  personally,  word  "and"  will  not  be  construed  as  meaning 
"or"  except  for  strong  reasons. 
\ssiiin::l»il  ii  >     of   railroad    tickets. 

Cited   in  footnote  to  Schubach  v.  McDonald,  65  L.R.A.  136.  which  holds  that 
L.R.A.  Au.  Vol.  IV.— 27. 
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assignee  of  nontransferable  railroad  ticket  sold  at  reduced  rate  cannot  acquire 
any  assignable  right  therein. 

28  L.  R,  A.  783,  DAVOCK  v.  MOORE,  105  Mich.  120.  G3  N.  W.  424. 
'Who    are   public    officers;    eligibility* 

Approved  in  Atty.  Gen.  ex  rel.  Moreland  v.  Detroit,  112  Mich.  159,  37  L.  R. 
A.  217,  70  N.  W.  450,  holding  mayor  of  city  within  prohibition  against  person 
holding  office  under  "state,"  executing  office  of  governor. 

Cited  in  footnote  to  State  v.  Loechner,  59  L.  R.  A.  916,  which  holds  member 
of  city  board  of  education  a  ministerial  oilicer. 
Local    self-government ;    powers   of    leg-islatnre   or    governor. 

•  Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa,  104,  57  L.  R.  A.  250,  93  Am. 
St.  Rep.  222,  89  N.  W.  204,  denying  power  of  legislature  to  take  from  ap- 
pointees of  municipality,  management  of  its  water  supply  system;  Brocken- 
brough  v.  Water  Comrs.  134  N.  C.  18.  46  S.  E.  28,  sustaining  legislative  power  to 
authorize  city  board  of  water  commissioners  to  issue  bonds  for  water  works  and 
execute  mortgage  securing  same;  Grand  Island  &  N.  W.  R.  Co.  v.  Baker,  6  Wyo. 
390.  34  L.  R.  A.  840,  71  Am.  St.  Rep.  926,  45  Pac.  494,  requiring  compulsory 
obligations  imposed  by  legislature  to  be  included  in  determining  whether  county 
indebtedness  exceeds  constitutional  limitation ;  Atty.  Gen.  ex  rel.  Moreland  v. 
Detroit,  112  Mich.  170,  37  L.  R.  A.  220,  70  X.  W.  450,  holding  statutory  y>o\ver 
of  governor  to  remove  mayor  of  city  authorized  by  Constitution:  Adams  v.  Kuy- 
kendall,  83  Miss.  592,  35  So.  830,  holding  appointment  of  state  revenue  agent 
to  collect  uncollected  taxes  for  past  years  not  invasion  of  local  self-government; 
Ex  parte  Corless,  16  N.  D.  531,  114  N.  W.  962  (dissenting  opinion),  on  the 
doctrine  of  local  self-government;  Keefe  v.  Union,  76  Conn.  166,  56  Atl.  571, 
holding  that  a  municipality  is  a  state  governmental  agency  when  acting  for  the 
benefit  of  the  public  health:  Van  Cleve  v.  Passaic  Valley  Sewerage  Comrs.  71 
X.  J.  L.  226,  58  Atl.  571,  holding  that  the  state  has  a  compulsory  power  over  mu- 
nicipalities in  cases  affecting  public  health:  Brown  v.  Galveston,  97  Tex.  12. 
75  S.  W.  488,  holding  that  under  the  state  constitution  a  statute  making  mem- 
bers of  the  governing  board  of  a  city,  gubernatorial  appointees,  is  not  in  vio- 
lation of  the  right  of  local  self-government;  Ex  parte  Lewis,  45  Tex.  Grim.  Rep. 
20,  108  Am.  St.  Rep.  929,  73  S.  W.  811,  holding  contra  as  to  same  statute. 

Cited  in  footnotes  to  Simon  v.  Northup,  30  L.  R.  A.  171.  which  upholds  legis- 
lative power  to  require  city  to  incur  debt  for  bridges  and  ferries;  State  ex  rel. 
McCausland  v.  Freeman,  47  L.  R.  A.  67,  which  sustains  statute  arbitrarily  es- 
tablishing high  school  and  requiring  its  maintenance  by  people  of  county;  Rath- 
bone  v.  Wirth,  34  L.  R.  A.  408,  which  holds  void,  statute  for  bipartisan  police 
board  of  four  members,  to  be  selected  by  all  members  of  common  council  voting 
for  two  members  only. 

Cited  in  note  (48  L.  R.  A.  467,  491)  on  power  of  legislature  to  impose  bur- 
dens on  municipalities,  and  to  control  their  local  administration  and  property. 

Distinguished  in  Davidson  v.  Hine,  151  Mich.  ;',00,  15  L.R.A.  (N.S.)  580,  123 
Am.  St.  Rep.  267,  115  N.  W.  246.  14  Ann.  Gas.  352,  holding  that  a  statute 
providing  for  the  appointment  by  the  governor  of  a  bureau  of  public  safety  for 
the  purpose  of  controlling  the  state  police  and  fire  departments,  is  invalid  in 
so  far  as  it  applies  to  local  departments  as  taking  away  local  self  government. 
Municipal  officers  performing  Ntate  iluiic*. 

Distinguished  in  Hoek  v.  Allendale  Twp.  161  Mich.  579,  126  X.  W.  987,  holding 
that  a  township  was  not  liable  for  the  acts  of  its  elected  officers  while  they 
were  performing  duties  imposed  upon  them  solely  by  a  state  law. 
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Amendment    of    statute. 

Cited  in  Detroit  v.  Schmid,   128  Mich.  386,  92  Am.   St.  Rep.  468,  87   N.  W. 
383,  holding  that  title  to  amendatory  act  need  not  be  more  specific  than  that  of 
amended  act,  if  nothing  is  in  later  act  which  could  not  have  been  included  in 
earlier  one. 
Constitutional    limitations   aa    to    time    for    introduction    of    bills. 

Cited  in  Smith  v.  Auditor  General,  165  Mich.  144,  130  N.  W.  557,  Ann.  Caa. 
1912  C,  801,  to  the  point  that  article  4,  section  28  of  constitution  of  1850, 
limits  introduction  of  new  bills  to  first  50  successive  days  of  session  of  legisla- 
ture, including  Sundays. 

Cited  in  notes  (67  L.R.A.  967)  on  construction  of  constitutional  limitations  as 
ito  time  for  introduction  of  bills  in  legislature:  140  L.R.A.  (N.S.)  14)  on  con- 
clusiveness  of  enrolled  bill  as  to  change  after  time  limited  for  introduction  of 
bills. 

28  L.  R.  A.  793,  DETROIT,  G.  H.  &  M.  R.  CO.  v.  GRAND  RAPIDS,  106  Mich. 

13,  58  Am.  St.  Rep.  466,  63  N.  W.   1007. 
What  property  subject   to  local  improvement  assessment. 

Approved  in  Boston  v.  Boston  &  A.  R.  Co.  170  Mass.  100,  49  N.  E  95,  hold- 
ing railroad  right  of  way  not  more  than  5  rods  wide  exempt  from  street  im- 
provement assessment. 

Cited  in  Southern  California  R.  Co.  v.  Workman,  146  Cal.  86,  79  Pac.  586, 
2  Ann.  Gas.  583,  holding  that  a  railroad  fronting  on  a  street  was  not  subject 
to  special  assessment  for  street  paving;  Shreveport  v.  Kansas  City,  S.  &  G.  R. 
Co.  125  La.  584,  —  L.R.A.  (N.S.)  — ,  51  So.  648,  holding  that  the  property  of  a 
railroad  company  was  liable  for  the  cost  of  paving  a  street  to  the  extent  of 
changing  tracks  to  correspond  with  paved  surface. 

Cited  in  footnotes  to  Storrie  v.  Houston  City  Street  R.  Co.  44  L.  R.  A.  716, 
*vhich  holds  street  railway  company  required  to  pave  between  rails;  and  6 
inches  each  side:  Cincinnati,  L.  &  N.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  566,  which 
denies  right  to  assess  entire  cost  of  land  taken  for  higlnvay  on  remaining  land 
of  same  owner. 

Cited  in  notes  (28  L.  R.  A.  252)  on  liability  of  railroad  right  of  way  to  as- 
sessment for  local  improvements;  (35  L.  R.  A.  40)  on  liability  to  local  assess- 
ments for  benefits  of  property  exempt  from  general  taxation;  (40  L.R.A. (N.S.) 
936)  on  liability  of  railroad  right  of  way  to  assessment  for  local  improvement. 

Distinguished  in  Heman  Constr.  Co.  v.  Wabash  R.  Co.  206  Mo.  186,  12  L.R.A. 
(N.S.)  120,  121  Am.  St.  Rep.  649,  104  S.  W.  67,  12  Ann.  Gas.  630,  holding 
railroad  property  abutting  upon  street,  consisting  of  right  of  way,  was  liable 
under  a  special  assessment  for  paving. 

Limited  in  Kansas  City,  P.  &  G.  R.  Co.  v.  Waterworks  Improv.  Dist.  No.  I, 
68  Ark.  381,  59  S.  W.  248,  holding  right  of  way  and  depot  grounds  assessable 
for  local  improvements  which  benefit  them. 

Disapproved  in  effect  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Hays.  17  Ind.  App. 
264,  44  N.  E.  375,  holding  railroad  right  of  way  assessable  for  improvement  of 
highways:  Northern  P.  R.  Co.  v.  Seattle,  46  Wash.  679,  12  L.R.A.(N.S.)  123, 
123  Am.  St.  Rep.  955,  91  Pac.  244.  holding  that  where  the  city  council  deter- 
mines that  property  is  benefited  by  the  local  improvement  it  is  conclusive  though 
the  property  be  a  railroad  right  of  way. 
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28  L.  R,  A.  796,  BUGGER  v.  MECHANICS'  &   T.   INS.  CO.  95  Tenn.  24o.   :\2 

S.  W.  5. 
Equal   protection   of   laws. 

Approved  in  Leeper  v.  State,  103  Tenn.  516,  48  L.  R.  A.  170,  53  S.  W.  962, 
upholding  statute  providing  for  selection  of  text-books  of  all  schools  of  state 
by  commission,  and  their  purchase  from  lowest  bidder;  Henley  v.  State,  98  Tenn 
698,  39  L.  R.  A.  136,  41  S.  W.  352,  sustaining  act  for  payment  by  state  or  county 
of  costs  of  criminal  prosecution  in  certain  classes  of  cases  only;  Knoxville  Iron 
Co.  v.  Harbison,  183  U.  S.  20,  46  L.  ed.  61,  22  Sup.  Ct.  Rep.  1,  Affirming  103 
Tenn.  441,  56  L.  R.  A.  320,  76  Am.  St.  Rep.  682,  53  S.  W.  955,  sustaining  act 
requiring  redemption  in  money  of  store  orders,  scrip,  etc.,  given  in  payment  of 
wages. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  .Co.  131  Iowa,  351,  33  L.R.A.IN  - 
713,   108   N.   W.   902,   holding  that   the   fact   that   a    law   ia   made  to   apply    to 
certain  persons  and  not  to  others  does  not  affect  its  validity  if  it  applies  equally 
to  all  persons  subject  to   its   terms;    *3£tna  Ins.  Co.   v.   Ifrigham,   120  Ga.   02S. 
48  S.  E.'  348,  holding  that  statute  regulating  contracts  of  insurance  is  constitu 
tional. 
Extent   of  recovery  on   policy. 

Approved  in  Hickerson  v.  German- American  Ins.  Co.  96  Tenn.  208.  :'.-J  L.  I!. 
A.  176,  33  S.  W.  1041,  holding  market  value  of  property,  destroyed  so  far  a* 
covered  by  insurance,  amount  recoverable  on  policy;  Western  Assur.  Co.  v. 
Phelps,  7/7  Miss.  660,  27  So.  745,  holding  statute  against  insurance  company 
denying  that  insured  property  was  worth  full  value  placed  on  it  not  waived  by 
acceptance  of  policy  prescribing  different  rule  for  fixing  amount  of  loss;  Phoenix- 
Ins.  Co.  v.  Levy,  12  Tex.  Civ.  App.  47,  33  S.  W.  992,  holding  clause  in  polity 
allowing  company  to  rebuild  void  in  case  of  total  loss. 

Cited  in  footnotes  to  Daggs  v.  Orient  Ins.  Co.  35  L.R.A.  227,  which  upholds 
statute  requiring  payment  of  full  amount  of  policy  on  total  loss;  Hartford  Fin- 
Ins.  Co.  v.  Redding,  67  L.R.A.  518,  which  upholds  statute  requiring  insurer  to 
fix  insurable  value  of  property  and  state  the  same  in  the  policy  and  making 
measure  of  damages  in  case  of  total  loss  the  amount  so  fixed. 
Forfeiture -of  policy. 

Cited  in  Insurance  Co.  v.  Stallings,  110  Tenn.  6,  72  S.  W.  960,  holding  that 
a  remedial  statute  for  the  purpose  of  preventing  a  forfeiture  of  a  policy  will 
not  be  defeated  in  effect  by  technical  wording  of  the  policy. 

Cited  in  footnote  to  McGannon  v.  Michigan  Millers'  Mut.  F.  Ins.  Co.  54  L.  R. 
A.  739,  which  holds  policy  not  avoided  by  temporary  absenc    of  competent  watch- 
man from  mill. 
Invalidity  of   statute   in   part. 

Approved  in  State  v.  Scott,  98  Tenn.  262,  36  L.  R.  A.  463,  39  S.  W.  1,  holding 
other  provisions  of  statute  not  affected  by  holding  separate  and  independent  pro- 
vision void  as  interference  with  interstate  commerce. 

Cited  in  Malone  v.  Williams,  118  Tenn.  439,  121  Am.  St.  Rep.  1002,  103  S. 
W.  798,  on  the  partial  invalidity  of  a  statute  as  effecting  its  entire  validity. 

Distinguished   in   Reelfoot    Lake   Levee   District    v.   Da \vsoii.    !>7    Tenn.    179.    34 
L.  R,   A.   732,   36   S.   W.    1041.   holding   statute  void   in   toto   when   enforcement 
impracticable  on  elimination  of  unconstitutional  provision. 
.Statutes    susceptible    of    two    constructions. 

Cited  in  Nashville  v.  Cumberland  Teleph.  &  Teleg.  Co.  76  C.  C.  A.  297,  145 
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Fed.  610,  holding  that  where  a  statute  is  capable  of  two  constructions,  that  one 
which  will  render  the  statute  valid  shall  be  adopted. 
Foreign    corporation*. 

Approved  in  State  ex  rel.  Astor  v.  Schlitz  Brewing  Co.  104  Tenn.  753,  78  Am. 
St.  Rep.  941,  59  S.  W.  1033;  State  v.  Connecticut  Mut.  L.  Ins.  Co.  106  Tenn. 
285,  61  S.  W.  75;  North  British  &  M.  Ins.  Co.  v.  Craig,  106  Tenn.  631,  62  S.  W. 
155;  Daggs  v.  Orient  Ins.  Co.  136  Mo.  391,  35  L.  R.  A.  229,  58  Am.  St.  Rep.  638, 
,  38  S.  W.  85, — upholding  right  of  state  to  impose  on  foreign  corporations  such 
conditions  as  it  deems  proper,  or  to  wholly  exclude  them. 

Cited  in  State  ex  rel.  Equitable  Life  Assur.  Soc.  v.  Vandiver,  222  Mo.  231,  121 
S.  W.  45,  on  the  right  of  a  state  to  revoke  the  comity  once  extended  to  a  foreign 
corporation. 
Corporation   as   "person." 

Approved  in  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn.  611,  53  S.  W.  970, 
holding  corporation  within  protection  of  constitutional  provision  against  de- 
priving any  "man"  or  any  "person"  of  life,  liberty,  or  property  without  due 
process, 

,  >ish  '£03  IwfflJ 

28  L.  R.  A.  801,  Ex  parte  HART,  11  C.  C.  A.  165,  25  U.  S.  App.  22,  63  Fed.  249. 
Extradition    proceeding*. 

Followed  without  special  discussion  in  Ex  parte  Dinsmore,  11  C.  C.  A.  588, 
•25  U.  S.  App.  46,  63  Fed.  261. 

Approved  in  Ex  parte  Rowland,  35  Tex.  Grim.  Rep.  109,  31  S.  W.  651,  holding 
\  complaint  on  which  extradition  demanded,  insufficient  when  made  on  affiant's 
information  and  belief. 

Cited  in  Ex  parte  Bergman,  60  Tex.  Crim.  Rep.  16,  130  S.  W.  174,  holding 
that  person  charged  by  information  before  conviction  is  not  within  meaning  of 
section  2  article  4  of  federal  constitution,  relating  to  fugitives  from  justice; 
State  ex  rel.  Grass  v.  White,  40  Wash.  565,  2  L.R.A.  (N.S.)  567,  82  Pac.  907, 
holding  that  in  extradition  proceedings,  it  is  essential  that  there  be  a  legal 
charge  of  crime  in  the  state  demanding  the  prisoner;  Ex  parte  Cheatham,  50 
Tex.  Crim.  Rep.  53,  95  S.  W.  1077,  holding  that  it  is  essential  to  the  validity 
of  extradition  proceedings,  that  the  authenticity  of  the  papers  appear  from  the 
certificate  of  the  governor  making  the  demand;  Ex  parte  Ycedi,  166  Fed.  924, 
on  the  sufficiency  of  a  complaint  in  extradition  proceedings,  which  is  made  upon 
information  and  belief. 

Cited  in  footnotes  to  State  ex  rel.  Nisbett  v.  Toole,  38  L.  R.  A.  224,  which 
sustains  governor's  right  to  revoke  warrant  for  surrender  of  fugitive  before  re- 
moval from  state;  State  ex  rel.  McNichols  v.  Justus,  55  L.  R.  A.  325,  which 
holds  that  requisition  for  extradition  "by  the  acting  governor"  is  made  by  chief 
magistrate;  State  v.  McNaspy,  38  L.  R.  A.  756,  which  holds  waiver  of  requi- 
sition papers  and  submission  to  arrest,  voluntary  return  authorizing  prosecu- 
tion for  any  crime. 

Cited  in  notes  (11  L.R.A. (N.S.)  426)  on  right  of  court  of  asylum  state  to 
examine  sufficiency  of  papers  charging  offense  for  which  extradition  demanded; 
(112  Am.  St.  Rep.  125,  135,  140)  on  extradition  proceedings;  (55  L.  ed.  U.  S. 
S31)  on  sufficiency  in  extradition  proceedings  of  complaint  sworn  to  upon  in- 
formation and  belief. 

Distinguished  in  Ex  parte  Dickson,  4  Ind.  Terr.  488,  69  S.  W.  943,  holding  that 
a  certificate  of  the  governor  to  the  papers  accompanying  the  requisition  in  ex- 
tradition, that  the  person  was  charged  with  the  crime  of  murder,  when  the  copy 
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of   the   indictment   itself   showed   that   he   was    indicted   as   an   accomplice,   was 

sufficient  authentication. 

Questions  e»n«idered   OB   habeas   corpus   in   extradition   cases. 

Approved  in  Armstrong  v.  Van  De  Vanter,  21  Wash.  693,  59  Pac.  510,  holding 
courts  authorized  to  inquire  into  sufficiency  of  indictment  found  in  demanding 
state  on  habeas  corpus  to  obtain  discharge  from  arrest  in  extradition  proceed- 
ings; Bruce  v.  Rayner,  62  C.  C.  A.  502,  124  Fed.  482,  holding  person  arrested 
under  extradition  statute  entitled  to  judicial  inquiry  of  state  or  Federal  court 
into  sufficiency  of  indictment  under  which  he  is  demanded. 

Cited  in  Re  Waterman,  29  Nev.  294,  11  L.R.A.(N.S.)  430,  89  Pac.  291,  13 
Ann.  Gas.  926,  holding  that  upon  habeas  corpus  the  court  may  inquire  into 
the  sufficiency  of  the  papers  charging  the  crime  and  may  discharge  the  pris- 
oner if  they  are  insufficient;  People  ex  rel.  Bowers  v.  Barrett,  2  111.  C.  C.  14!), 
holding  that  the  court  has  jurisdiction  on  habeas  corpus  to  determine  whether 
the  person  is  sufficiently  charged  with  crime  and  the  proper  authentication  of  tin- 
papers;  Barriers  v.  State,  142  Ala.  76,  39  So.  55,  holding  that  where  petitioner 
was  arrested  on  a  governor's  warrant  in  extradition  proceedings,  he  was  en- 
titled to  a  determination  of  the  legality  thereof  by  habeas  corpus. 

Annotation  in  28  L.  R.  A.  801,  referred  to  particularly  in  Ex  parte  Devine, 
74  Miss.  719,  22  So.  3,  upholding  right  of  relator  in  habeas  corpus   to  secure 
release  from  custody   in  extradition,  to  traverse  return  by  showing  that  there 
was  no  copy  of  indictment  or  affidavit  as  basis  of  extradition   warrant. 
Sufficiency    of    information    on    information    and    belief. 

Cited  in  note  (25  L.R.A.  (N.S.)  63)  on  complaint  or  information  on  informa- 
tion and  belief  as  basis  for  warrant  or  examination  preliminary  thereto. 

28  L.  R.  A.  811,  BRASHEAR  v.  HOUSTON  C.  A.  &  N.  R.  CO.  47  La.  Ann.  735, 

49  Am.  St.  Rep.  382,  17  So.  260. 
Contributory   neR'lig-ence  of  passenger. 

Cited  in  Illinois  C.  R.  Co.  v.  Warren,  J9  C.  C.  A.  350,  149  Fed.  666  (dissent- 
ing opinion),  as  to  a  passenger's  standing  upon  the  platform  of  a  rapidly  mov- 
ing train,  as  being  contributory  negligence. 

Cited  in  footnotes  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which  holds 
stepping  from  station  platform  onto  slowly  moving  train  not  negligence  per  se; 
Jones  v.  New  York  C.  &  H.  R.  R.  Co.  41  L.  11.  A.  490,  which  denies  right  of  one 
attempting  to  enter  car  of  mixed  train  at  distance  from  station  to  recover  for 
injury  from  sudden  jolting  of  car  in  coupling. 

Cited  in  note  (21  L.R.A. (N.S.)  719)  on  negligence  of  passenger  in  going  upon 
platform  or  steps  of  car  just  before  reaching  station. 

Distinguished  in  liemiss  v.  New  Orleans  City  &  Lake  R.  Co.  47  La.  Ann.  167G. 
18  So.  711,  holding  attempt  to  go  from  one  car  to  another  while  train  is  in  mo- 
tion, contributory  negligence. 

28  L.  R.  A.  812,  STATE  v.  APPLEGARTH,  81  Md.  293,  31   Atl.   961. 
Discrimination;    uniformity. 

Approved  in  Hughes  v.  State,  87  Md.  301,  39  Atl.  747,  sustaining  act  against 
fishing  in  certain  waters  with  seines  or  nets,  except  from  shore  in  usual  and 
customary  manner;  Applegarth  v.  State,  89  Md.  143,  42  Atl.  941.  sustaining 
act  requiring  license  by  person  engaged  in  business  of  packing  and  canning 
oysters  for  sale  and  transportation;  Simpson  v.  Hopkins,  82  Md.  489,  33  Atl. 
714,  upholding  taxation  of  corporate  bonds  secured  by  mortgage,  though  indi- 
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vidual  debts  secured  by  mortgage  are  exempt;  Lacy  v.  Armour  Packing  Co.  134 
N.  C.  573,  47  S.  E.  53,  holding  valid,  act  taxing  all  meat-packing  houses  doing 
business  within  state,  specified  amount  for  each  county  in  which  business  is 
carried  on.  ^ 

Cited  in  Re  McKennan,  27  S.  D.  145,  33  L.R.A.(N.S.)  624,  130  X.  W.  33, 
holding  valid,  inheritance  tax  act  basing  classification  on  nearness  of  relation- 
ship of  recipient  of  property  to  deceased  and  on  account  received;  Menshaw  v. 
State.  109  Md.  91,  71  Atl.  457,  holding  that  a  charge  upon  commission  mer- 
chants for  the  purpose  of  revenue  only,  for  the  use  of  the  city  market  place 
which  the  city  had  erected,  was  not  a  discrimination;  Nunnemacher  v.  State, 
129  Wis.  221^  9  L.R.A.  (N.S.)  135,  108  N.  W.  627,  9  Ann.  Cas.  711,  holding 
that  a  graduated  inheritance  tax  is  not  unconstitutional  as  not  being  uniform. 

Cited  in  footnote  to  Levi  v.  Louisville,  28  L.  R.  A.  480,  which  holds  void,  for 
lack  of  uniformity,  ad  valorem  tax  on  realty  and  license  tax  on  personalty. 

Cited   in  note  in    (129   Am.  St.  Rep.   256)    on  constitutionality  of   license  or 
occupation  taxes  based  on  amount  of  property  or  receipts  of  business. 
Interference  -with   interstate  commerce. 

Cited  in  D.  E.  Foote  &  Co.  v.  Clagett,  116  Md.  240,  81  Atl.  511,  holding  that 
statute  which  imposes  tax  of  two  cents  a  bushel  on  all  oysters  that  are  sold  in 
less  than  cargo  lots  and  requires  carriers  to  furnish  manifest  showing  number  of 
oysters  on  board,  is  unconstitutional  as  interfering  with  interstate  commerce. 
Titles    of    statutes. 

Cited  in  Himmel  v.  Eichengreen,  107  Md.  613,  69  Atl.  511,  holding  that  it  is 
only  the  subject  of  the  act  that  must  be  embraced  in  the  title  thereto,  and  not 
the  means  nor  the  instrumentalities  by  which  the  ends  are  to  be  accomplished. 

28  L.  R.  A.  816,  EDGECOMB  v.  BUCKHOUT,  146  N.  Y.  332,  66  N.  Y.  S.  R.  641, 

40  N.  E.  991. 
Ground    for    servant's    dischargee. 

Cited  in  Jerome  v.  Queen  City  Cycle  Co.  163  N.  Y.  356,  57  N.  E.  485,  holding 
day's  absence  in  defiance  of  orders,  for  unimportant  private  purpose  of  super- 
intendent in  charge  of  extensive  manufactory,  ground  for  his  discharge. 

Cited  in  note   (17  Eng.  Rul.  Cas.  211)   on  grounds  for  servant's  discharge. 
Nature   of  services  performed   by   "housekeeper." 

Cited  in  Taylor  v.  Beatty,  202  Pa.  r25,  51  Atl.  771,  holding  admissible,  ex- 
trinsic evidence  as  to  services  actually  performed  by  so-called  "housekeeper," 
so  as  to  determine  whether  she  is  a  servant  within  rule  as  to  presumption  of 
periodical  payment  of  wages;  Schrader  v.  Beatty,  206  Pa.  186,  55  Atl.  958,  as 
to  nature  of  services  performed  by  housekeeper. 
Evidence  as  to  value  of  service*. 

Approved  in  Gall  v.  Gall,  27  App.  Div.  177,  50  N.  Y.  Supp.  563,  holding  value 
of  confidential  services  proper  subject  of  expert  testimony,  though  some  ele- 
ments involved  are  not  within  experience  of  the  experts;  Re  Benton,  71  App. 
Div.  524,  75  N.  Y.  Supp.  859,  holding  witness  familiar  with  management  of 
property  and  acquainted  with  particular  property  in  question,  competent  to 
testify  as  to  value  of  services  in  managing  same. 

28  L.  R.  A.  820,  Re  SMITH,  146  N.  Y,  68,  66  N.  Y.  S.  R.  241,  48  Am.  St.  Rep. 

769,  40  N.  E.  497. 
Con  tan  iou.t    diseases;    power*    of    health    officers    as    to. 

Approved  in  Wilson  v.  Alabama  G.  S.  R.  Co.  77  Miss.  718,  52  L.  R.  A.  358, 


28  L.R.A.  820]  L.  R.  A.  CASES  AS  AUTHORITIES.  424 

footnote  p.  357,  78  Am.  St.  Rep.  543.  28  So.  567,  holding  void,  order  of  board 
of  health  against  any  person  entering  state  until  further  order  of  board,  as  ap- 
plied to  persons  coming  from  noninfected  places;  Jew  Ho  v.  Williamson.  103 
Fed.  20,  holding  establishment  of  general  quarantine  in  district  in  which  over 
10.000  persons  reside,  and  prohibiting  persons  entering  or  leaving  it.  but  per- 
mitting free  intercourse  within  district,  unreasonable  where  nine  persons  are 
supposed  to  have  died  from  contagious  disease,  but  no  living  person  known  to 
have  contracted  it;  Pierce  v.  Dillingham,  203  111.  156,  62  L.  R.  A.  893,  67  N.  K. 
846,  holding  that  statute  permitting  restrictions  on  account  of  existence  of 
diseases,  as  to  localities  from  which  cattle  may  be  imported,  will  not  permit 
prohibition  of  importation  of  cattle,  unless  tested,  from  all  states  and  terri- 
tories, upon  report  that  contagious  diseases  prevail  therein  to  "greater  or  les« 
extent:"  Re  Boyce,  43  Misc.  301,  88  N.  Y.  Supp.  841,  holding  county  liable  for 
rent  and  damages,  from  sheriff's  taking  possession  of  property  as  place  to  care 
for  prisoner  afflicted  with  smallpox. 

Applied  in  Regan  v.  Fosdick,  19  Misc.  495,  43  N.  Y.  Supp.  1102,  holding  ten- 
ant not  liable  for  rent  beyond  time  of  occupation,  where  health  officers  forbid 
his  removal  at  end  of  term  and  he  removes  as  soon  as  they  permit. 

Cited  in  footnote  to  Compagnie  Francaise  De  Navigation  A  Vapeur  v.  State 
Bd.  of  Health  56  L.  R.  A.  795.  which  sustains  power  of  state  health  board  to 
prohibit  landing  within  infected  district,  of  healthy  persons  from  vessel  from 
foreign  port. 

Cited  in  notes  (47  Am.  St.  Rep.  548)  on  quarantine  and  health  laws  and  regu- 
lations;   (80  Am.  St.  Rep.  231)   on  powers  which  may  be  delegated  to  boards  of 
health. 
Vaccination. 

Approved  in  State  ex  rel.  Adams  v.  Burdge,  95  Wis.  405,  37  L.  R.  A.  162, 
footnote  p.  157,  60  Am.  St.  Rep.  123,  70  N.  W.  347,  holding  void,  rule  of  board 
of  health  excluding  unvaccinated  children  from  school,  when  smallpox  epidemic 
not  probable. 

Cited  in  Morris  v.  Columbus,  102  Ga.  799,  42  L.  R.  A.  179,  footnote  p.  175.  06 
Am.  St.  Rep.  243,  30  S.  E.  850,  sustaining  legislative  power  to  authorize  com- 
pulsory vaccination  within  city  limits  where  smallpox  exists;  Com.  v.  Pear. 
183  Mass.  245,  66  N.  E.  719,  holding  constitutional,  statute  authorizing  boards 
of  health  of  cities  and  towns,  in  their  discretion,  to  require  vaccination  of  all 
inhabitants;  Smith  v.  Emery,  11  App.  Div.  13,  42  N.  Y.  Supp.  258,  holding 
detention  of  person,  shortly  before,  or  at  the  time,  exposed  to  smallpox,  justified. 

Cited  in  footnotes  to  Potts  v.  Breen,  39  L.  R.  A.  152,  which  denies  power  to 
compel  school  children  to  be  vaccinated  as  condition  of  attending  school ;  Blue 
v.  Beach,  50  L.  R.  A.  64,  which  holds  exclusion  of  unvaccinated  pupils  from  pub- 
lic schools  during  smallpox  epidemic  justified  only  as  public  emergency;  Bi.s^eil 
v.  Davison,  29  L.  R.  A.  251,  which  upholds  act  authorizing  vaccination  as  con- 
dition of  attending  school. 

Cited  in  note   (17  L.R.A. (N.S.)   710)   on  compulsory  vaccination. 

Distinguished  in  Com.  v.  Pear,  183  Mass.  245,  67  L.R.A.  939,  66  N.  E.  719,  sus- 
taining statute  empowering  local  boards   of  health  to  require  vaccination,   and 
providing  a  fine  in  case  of  refusal  to  be  vaccinated. 
M:i  mlaiii  us    to   revievr    decision    of   civil    service    commission. 

Cited  in  Re  Donovan,  89  App.  Div.  58,  85  X.  Y.  Supp.  406  ( dissenting  opinion ) , 
majority  holding  decision  by  municipal  civil  service  commission  as  to  similarity  of 
duties  of  nevr  positions  with  those  of  old  position  abolished,  so  as  to  allow  certifi- 
cation of  name  of  former  incumbent,  not  reviewable  bv  mandamus. 
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28  L.  R.  A.  824,  CHICAGO,  B.  &  Q.  R.  CO.  v.  METCALF,  44  Neb.  848,  63  N.  W. 

51.  "I.** 

Necessity  of  *isnals  at    highway   croatiing. 

Cited  in  Littlejohn  v.  Richmond  &  D.  R.  Co.  49  S.  C.  16,  26  S.  E.  967,  holding 
person  attempting  to  cross  train  standing  across  highway  by  climbing  between 
cars,  within  protection  of  statute  as  to  injury  by  collision  at  crossing;  Omaha  & 
R.  Valley  R.  Co.  v.  Krayenbuhl,  48  Neb.  555.  67  N.  W.  447,  holding  instruction 
that  crossing  signals  were  for  benefit  of  persons  on  highway,  and  that  failure  to 
give  them  would  not  make  railway  liable  for  injury  to  employee  shoveling  snow 
from  track,  not  prejudicial  to  company;  Chicago,  B.  &  Q.  R.  Co.  v.  Clinebell,  5 
Neb.  (Unof.)  610,  99  N.  W.  839,  on  the  failure  of  the  railroad  company  to  give 
the  signals  required  when  approaching  a  highway  crossing,  as  negligence  per  se; 
Schwanenfeldt.v.  Chicago,  B.  &  Q.  R.  Co.  80  Neb.  793,  115  N.  W.  285,  holding  that 
a  person  traveling  upon  a  city  street  upon  which  is  a  railroad  track,  has  a  right 
to  rely  upon  the  giving  of  statutory  signals  when  approaching  the  place  where 
it  is  necessary  for  him  to  cross  the  track;  St.  Louis  S.  W.  R.  Co.  v.  Kilman,  39 
Tex.  Civ.  App.  110,  86  S.  W.  1050,  holding  that  a  person  approaching  a  highway 
crossing  is  within  the  protection  of  the  statute  requiring  all  railroad  companies 
to  give  signals  when  their  trains  are  approaching  a  crossing,  though  such  per- 
son has  no  intention  of  crossing. 

Cited  in  footnotes  to  Louisville  &  N.  R.  Co.  v.  Bodine,  56  L.  R.  A.  506,  which 
requires  signals  at  private  crossing  used  by  public  for  peculiarly  dangerous  special 
train;  Czech  v.  Great  Northern  R.  Co.  38  L.  R.  A.  302.  which  holds  company  liable 
for  failure  to  give  signals  at  particularly  dangerous  farm  crossings,  when  required 
in  exercise  of  reasonable  care;  Passman  v.  West  Jersey  &  S.  R.  Co.  61  L.  R.  A. 
609,  which  holds  cutting  of  train  on  side  track  at  highway  crossing  not  invitation 
to  cross  without  using  ordinary  precaution. 

Cited  in  note  (14  L.R.A.  (N.S.)  1001)  on  duty  of  railroad  to  give  signals,  for 
benefit  of  persons  near,  but  Avho  are  not  about  to  use  crossing. 

Distinguished  in  Everett  v.  Great  Northern  R.  Co.  100  Minn.  325,  9  L.R.A. 
(N.S.)  711,  111  N.  W.  281,  10  Ann.  Cas.  294,  holding  that  a  railroad  company  is 
under  no  legal  obligation  to  sound  a  whistle  when  approaching  a  highway  cross- 
ing, simply  for  the  benefit  of  one  driving  upon  a  road  parallel  to  the  track,  but 
who  has  no  intention  of  crossing  over  it. 
Damage*  for  injury  to  property. 

Cited  in  Hespen  v.  Union  P.  R.  Co.  82  Neb.  498,  118  N.  W.  98;  McCook  v.  Mc- 
Adams,  76  Neb.  6,  106  N.  W.  988, — holding  that  the  measure  of  damages  for  in- 
jury to  property  is  the  difference  in  value  of  the  property  immediately  before  and 
immediately  after  the  injury  occurs. 

Distinguished  in  Overpeck  v.  Rapid  City,  14  S.  D.  510,  85  N.  W.  990,  holding 
measure  of  damages  for  injury  to  horse,  difference  in  value  before  and  after  in- 
jury, and  also  expense  of  medicine  and  of  caring  for  it. 
Conelnsiveness  of  verdict. 

Cited  in  Omaha  Street  R.  Co.  v.  Emminger,  57  Neb.  243,  77  N.  W.  675,  holding 
verdict  conclusive  on  question  of  fact  as  to  which  evidence  is  so  conflicting  that 
different  minds  might  reasonably  reach  different  conclusions. 

Presumption    as    to    nejflisrence    of    railroad    company. 

Lh/   lAtU91   I'.xt  'Is.i 

Approved  in  Kansas  City  &  O.  R.  Co.  v.  Rogers,  48  Neb.  658,  67  N.  W.  602, 
holding  setting  of  fire  to  combustible  materials  on  right  of  way  merely  evidence 
of  negligence  on  part  of  company,  and  not  conclusive  as  to  its  liability. 
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At    h  in  li  «  ii  »    crossing. 

Reaffirmed  in  Missouri  P.  R.  Co.  v.  Geist,  49  Neb.  496,  68  N.  W.  640,  holding 
negligence  not  established,  as  matter  of  law,  by  failure  to  ring  bell  or  blow  whistle 
on  approaching  crossing. 

Approved  in  Geist  v.  Missouri  P.  R,  Co.  62  Neb.  323,  87  N.  W.  43;  Chicago.  St. 
1'.  M.  &  O.  R,  Co.  v.  Brady,  51  Neb.  760,  71  X.  W.  721 ;  Omaha  &  R.  Valley  R.  Co. 
v.  Talbot,  48  Neb.  638,  67  N.  W.  599, — holding  inference  of  negligence  not  neces- 
-arily  demanded  from  failure  to  ring  bell  or  blow  whistle  on  approaching  cross- 
ing: Coulter  v.  Great  Northern  R.  Co.  5  N.  D.  574,  67  X.  \Y.  1046,  holding  regu- 
lations by  ordinance  as  to  signals  at  crossings  not  sole  criterion  of  care  to  be 
exercised. 

28  L.  R.  A.  829,  GAGE  v.  GAGE,  66  N.  H.  282,  29  Atl.  543. 
Form  of  remedy. 

Approved  in  Fowler  v.  Owen,  68  N.  H.  271,  73  Am.  St.  Rep.  588,  39  Atl.  329. 
holding  expenses  incurred  and  actually  paid  in  regaining  possession  of  land,  recov- 
erable in  trespass,  as  form  of  remedy  is  immaterial ;  Atty.  Gen.  v.  Taggart,  66  X. 
H.  369,  25  L.  R,  A.  616,  29  Atl.  1027,  holding  mandamus  by  attorney  general 
authorized  to  determine  whether  vacancy  exists  in  office  of  governor;  Paul  v. 
Cragnaz,  25  Nev.  316,  47  L.  R.  A.  543,  footnote  p.  540,  59  Pac.  857,  sustaining 
right  of  lessee  of  undivided  interest  in  mine  to  bring  action  for  damages  against 
other  owners  for  exclusion  from  mine;  Reynolds  v.  Burgess  Sulphite  Fibre  Co.  71 
X.  H.  345,  57  L.  R.  A.  955,  93  Am.  St.  Rep.  535,  51  Atl.  1075,  holding  that  bill 
of  discovery  will  lie  to  compel  employer  to  produce  for  plaintiff's  inspection, 
broken  parts  of  machinery,  defects  in  which  are  alleged  to  have  caused  death  of 
plaintiff's  intestate,  where  action  commenced  cannot  otherwise  be  satisfactorily 
prepared  for  trial ;  Smith  v.  Bank  of  New  England,  69  N.  H.  257,  45  Atl.  1082.  BU? 
taining  right  of  separate  claimants  having  community  of  interest  against  same 
defendant,  to  join  as  plaintiffs  in  bill  in  equity  to  prevent  multiplicity  of  suits, 
though  each  has  adequate  remedy  at  law. 

Annotation  cited  in  Kran  v.  Case,  123  111.  App.  218J  holding  that  an  action  of 
assumpsit  will  not  lie  by  one  cotenant  against  another  to  recover  his  share  of  the 
rents  and  profits. 
Right  to  amend  pleading-* 

Approved  in  Jenness  v.  Jones,  68  N.  H.  476,  44  Atl.  607,  and  Morgan  v.  Joyce. 
66  N.  H.  476,  30  Atl.  1119,  holding  justice  of  amendment  changing  form  of  action, 
question  of  fact  determinable  at  trial  term:  State  v.  Sunapee  Dam  Co.  72  N.  11. 
131,  55  Atl.  899,  recognizing  right  of  amendment  upon  trial,  if  plaintiff  has  mis- 
conceived his  remedy:  Morse  v.  Glover,  68  N.  H.  120,  40  Atl.  396,  holding  that 
plaintiff  suing  in  case  would  be  allowed  to  amend  by  filing  count  in  trespa>-.  i; 
examination  showed  case  not  maintainable. 
Implied  promise. 

Approved  in  Concord  Coal  Co.  v.  Ferrin,  71  N.  H.  36,  93  Am.  St.  Rep.  W>.  f>l 
Atl.  283,  and  Clark  v.  Sanborn.  68  N.  H.  412,  36  Atl.  14,  holding  promise  to  pay 
what  it  is  one's  legal  duty  to  pay  implied  by  law. 

Distinguished  in  Lancaster  &  J.  Electric  Light  Co.  v.  Jones,  75  N.  H.  181,  71 
Atl.  871,  holding  that  mill  owner  who  wrongfully  flows  back  water  and  thereby 
obtains  use  of  power  to  which  proprietor  above  him  is  entitled  is  liable  to  latter 
for  fair  rental  value  of  power  so  taken. 
Rights  and  liabilities  of  cotenauts. 

Approved  in  Morrill  v.  Weeks,  70  N.  H.  181,  46  Atl.  32,  holding  joint  owner 
appropriating  common  property  required  to  account  to  cotenants  for  all  used  in 
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excess  of  his  share;  Porter  v.  Ayer,  66  N.  H.  401,  29  Atl.  1027,  holding  tenant  in 
common  of  mill  and  machinery  using  more  than  his  share  liable  to  cotenants  for 
balance  due,  to  be  found  by  estimation,  without  itemized  account;  Ela  v.  Ela,  70 
N.  H.  164,  47  Atl.  414.  holding  tenant  in  common  collecting  rents,  bound  to  ac- 
count therefor  to  cotenants  after  demand  for  accounting;  Leavitt  v.  Locke,  68  N. 
it.  17.  40  Atl.  395,  holding  committee  to  make  partition  required  to  consider  claim 
of  one  tenant  in  common  to  buildings  erected  by  him  on  common  property;  More- 
land  v.  Strong,  115  Mich.  217,  69  Am.  St.  Rep.  553.  73  N.  W.  140,  holding  that 
tenant  in  common  may  be  permitted  to  share,  on  accounting  on  bill  for  partition, 
if  justice  require  it,  proceeds  of  growing  crops  put  in  by  cotenant  in  exclusive 
possession;  Pickering  v.  Moore,  67  N.  H.  536,  31  L.  R.  A.  702,  68  Am.  St.  Rep. 
695,  32  Atl.  828,  upholding  right  of  tenant  in  common  of  manure  to  take  away 
his  share  without  division  by  court. 

Cited  in  notes   (29  L.R.A.  449,  452,  457)   on  liability  of  cotenants  for  improve- 
ments and  repairs;   (52  Am.  St.  Rep.  930;  29  L.R.A.(N.S.)  224,  225)  on  liability 
of  cotenants  to  account  for  use  and  occupation  or  rents  and  profits. 
Ri&ht    to  meane  profits. 

Cited  in  Roberts  v.  Claremont  R.  &  Lighting  Co.  74  N.  H.  220,  124  Am.  St. 
Rep.  962,  66  Atl.  485,  holding  that  if  a  common  owner  use  more  than  his  share 
of  the  common  property  he  must  acccount  to  his  co-owners  for  their  equitable 
share  of  the  benefits. 

Cited  in  footnote  to  Credle  v.  Ayers,  48  L.  R.  A.  751,  which  holds  defaulting 
vendee  chargeable  with  mesne  profits  for  time  possession  of  land  withheld  pending 
ejectment  against  him. 
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29  L.  R.  A.  33,  PARKER  v.  RANDOLPH,  5  S.  D.  549,  59  N.  W.  722. 
Notice  of  prior  lien  or  conveyance  affecting:  title. 

Cited  in  Hill  v.  Alliance  Bldg.  Co.  6  S.  D.  178,  55  Am.  St.  Rep.  819,  60  N. 
W.  752,  denying  that  failure  to  file  verified  statement  of  lien  is  available  to  one 
taking  quitclaim  deed  with  notice  of  lien;  Shutz  v.  Tidrick,  26  S.  D.  516,  128 
N.  W.  811,  holding  that  under  statute  quit-claim  deed,  duly  recorded  conveys  to 
grantee  therein  good  title  as  against  prior  warranty  deed  subsequently  recorded, 
and  existence  of  which  grantee  had  no  notice;  Sherman  v.  Sherman,  23  S.  D. 
494,  122  N.  W.  439,  holding  that  quit-claim  deed  is  one  of  the  modes  of  real 
estate  conveyance  for  transferring  title;  Schmidt  v.  Musson,  20  S.  D.  399,  107  N. 
W.  367.  holding  party  claiming  underone  who  claimed  title  through  a  quit- 
claim deed  not  a  bona  fide  holder;  Fowler  v.  Will,  19  S.  D.  132,  117  Am.  St.  Rep. 
938,  102  N.  W.  598,  8  Ann.  Cas.  1093,  holding  unrecorded  warranty  deed  effectual 
against  a  subsequent  recorded  quit  claim  deed. 

Cited  in  footnote  to  Wilhelm  v.  Wilken,  32  L.  R.  A.  370,  which  allows 
holder  of  recorded  quitclaim  deed,  rights  of  bona  fide  purchaser. 

Cited  in  notes  (4  L.R.A.(N.S. )  778)  on  quitclaim  deed  as  color  of  title  for  ad- 
verse possession;  (25  L.R.A.  ( N.S. )  1036,  1037)  on  effect  of  remote  quitclaim  in 
chain  of  title  upon  rights  of  subsequent  purchaser. 

Criticized  in  Schott  v.  Dosh,  49  Neb.  192,  59  Am.  St.  Rep.  531,  68  N.  W.  346, 
holding  that  grantee  under  quitclaim  deed  purchasing  without  notice  of  prior  un- 
recorded conveyance  takes  superior  title. 
Priority  of  title. 

Distinguished  in  Citizens'  Bank  v.  Shaw,  14  S.  D.  203,  84  N.  W.  779,  holding 
rights  of  assignee  of  discharged  mortgage   inferior  to  rights  of  grantees  under 
warranty  deed  from  one  taking  deed  with  special  warranty. 
Validity  of  second  chattel  mortgage. 

Cited  in  Rosenbaum  v.  Foss,  7  S.  D.  93,  (53  N.  W.  538  ( dissenting  opinion ) ,  ma- 
jority upholding  second  chattel  mortgage,  which  covers  mortgagor's  right  title, 
and  interest  to  same  property,  given  to  different  mortgagee. 
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29  L.  R,  A.  39,  HICKMAN  v.  GREEN,  123  Mo.  165,  22  S.  \V.  455,  27  S.  W.  440. 
Objection  to  incompetent  evidence. 

Cited  in  Boggs  v.  Pacific  Steam  Laundry  Co.  86  Mo.  App.  624,  and  State  y. 
Crab,  121  Mo.  564.  26  S.  W.  548,  holding  objection  as  to  competency  of  witness, 
made  on  motion  for  new  trial,  too  late;  Nichols  v.  Nichols,  147  Mo.  403,  48  S.  W. 
947;  Hume  v.  Hopkins,  140  Mo.  76,  41- S.  W.  784,  holding  that  cross-examination 
as  to  new  matter  waives  incompetency  of  evidence;  State  v.  Marcks,  140  Mo.  069, 
41  S.  W.  973,  holding  motion  to  exclude  incompetent  matter,  delayed  until  close 
of  evidence,  properly  denied;  State  v.  Foley,  144  Mo.  618,  46  S.  W.  733,  denying 
that  omission  to  object  to  question  apparently  competent  bars  exclusion  when 
answered;  State  v.  Lehman,  175  Mo.  625,  75  S.  W.  139,  holding  that  after  witness 
has  testified  for  state  and  has  been  cross-examined,  it  is  too  late  to  object  as  to 
competency  on  ground  that  communications  were  privileged;  State  v.  Bateman, 
198  Mo.  224,  94  S.  W.  843,  holding  objection  of  admission  of  evidence  as  to 
prosecutrix's  good  character  before  it  was  impeached  waived  by  failure  to  make 
same  at  time  evidence  was  given;  Edwards  v.  Latimer,  183  Mo.  628,  82  S.  W. 
109;  Imboden  v.  St.  Louis  Union  Trust  Co.  Ill  Mo.  App.  232.  86  S.  \V.  263; 
Stuyvaert  v.  Arnold,  122  Mo.  App.  426,  99  S.  W.  529;  Milbourne  v.  Robinson,  132 
Mo.  App.  205,  110  S.  W.  598;  Hogen  v.  Klabo,  13  N.  D.  327,  100  N.  W.  847; 
State  v.  Forsha,  190  Mo.  327,  4  L.R.A.(N.S.)  587,  88  S.  W  746,— holding  after 
examination  of  witness  is  complete  it  is  too  late  to  object  to  the  evidence  on 
ground  of  incompetency. 
>n\  inu  exceptions. 

Cited  in  State  v.  Bailey,  190  Mo.  277,  88  S.  W.  733.  holding  objection  and 
exception  to  rulings  of  court  must  be  made  when  rulings  are  made;  Flannery  v. 
Central  Brewing  Co.  70  N.  J.  L.  718.  59  Atl.  157,  holding  it  not  error  for  court 
to  refuse  to  strike  out  deposition  offered  and  admitted  in  evidence  without  ob- 
jection solely  on  ground  that  witness  had  appeared  in  court,  where  motion  to 
strike  out  was  not  made  until  party  offering  deposition  had  rested  and  not  within 
reasonable  time  after  discovery  of  ability  of  witness  to  attend. 
Necessity  of  showing?  purport  of  evidence. 

Cited  in  State  v.  Martin,  124  Mo.  524,  28  S.  W.  12,  holding  mere  refusal  to 
admit  answer  when  purport  not  shown,  no  error;  Lowman  v.  Maney,  65  Mo.  App. 
623,  and  St.  Louis  Nat.  Bank  v.  Flanagan,  129  Mo.  20],  31  S.  W.  773,  holding 
exclusion  of  evidence  for  failure  to  show  its  purport,  no  error ;  Kischman  v.  Scott, 
166  Mo.  226,  65  S.  W.  1031,  holding  that  failure  to  show  purpose  of  swearing 
wife  as  witness  in  action  to  which  husband  party  justifies  exclusion  of  evidence: 
Caskey  v.  La  Belle,  101  Mo.  App.  598,  74  S.  W.  113,  holding  that  appellate  court 
will  not  review  action  of  trial  court  in  excluding  stenographic  notes  of  absent 
witTiesses'  testimony,  where  party  failed  to  show  purport  of  such  evidence. 
Power  of  husband  to  bind  wife's  estate. 

Cited  in  McCollum  v.  Boughton,   132  Mo.  «23,  35  L.  R.  A.  488,  34  S.   YV.  480. 
denying  husband's  authority  to  stipulate  with  sureties  on  his  note  that  wife's  deed 
of  trust  of  her  separate  estate  will  be  used  to  exonerate  sureties. 
Imputing   nu«-ii»'>    I.  m»v»  l«  <ln«-    or   acts    to   principal. 

Cited  in  Butler  v.  Montgomery  Grain  Co.  Sf>  Mo.  App.  56.  denying  that  agent's 
knowledge  of  independent  transactions  is  imputable  to  principal :  Kenneth  Invest. 
Co.  v.  National  Bank,  96  Mo.  App.  143,  70  S.  \V.  173.  denying  that  agent's  knowl- 
edge of  forgery  is  imputed  to  principal,  when  part  of  scheme  to  defraud  employee; 
Traber  v.  Hicks,  131  Mo.  192.  32  S.  YV.  114.3.  denying  that  principal  is  chargeable 
with  notice  of  fraud  perpetrated  by  agent  in  collusion  with  other  party:  Stanford 
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v.  Coram,  26  Mont.  297,  67  Pac.  1005,  denying  that  principal  is  bound  by  cash- 
ier's misappropriation  of  proceeds  of  collateral  note  in  transaction  antagonistic 
to  principal;  Alpha  Mills  v.  Watertown  Steam  Engine  Co.  116  N.  C.  802,  21  S.  E. 
917,  holding  principal  bound  by  act  of  agent  in  substituting  inferior  engine  for 
one  purchased:  Richardson  v.  Penny,  6  Okla.  342,  50  Pac.  231,  holding  service  of 
notice  to  quit,  upon  agent  of  tenant,  sufficient;  Kyle  v.  Gaff,  105  Mo.  App.  676, 
78  S.  W.  1047 ;  Columbia  Paper  Stock  Co.  v.  Fidelity  &  C.  Co.  104  Mo.  App.  167, 
78  S.  W.  320, — holding  principal  can  only  be  charged  with  notice  of  those 
facts  in  the  knowledge  of  agents  _within  scope  of  the  business  intrusted  to  them. 

Cited  in  footnote  to  Henry  v.  Allen,  36  L.  K.  A.  658,  which  holds  notice  of  agree- 
ment by  bank  with  person  depositing  another's  money,  that  cashier's  checks  given 
shall  be  returned  without  delivery,  not  imputable  to  principal. 

Cited  in  note  (21  Eng.  Rul.  Cas.  842)  on  imputing  to  principal  notice  to 
solicitor  or  agent. 

Distinguished  in  Smith  v.  Farrell,  66  Mo.  App.  12,  holding  that  knowledge  of 
dual  agency  binds  both  principals  so  far  as  affecting  either. 
Effect   of   sn  l>*«-i|  u«-ii«    deed   on    prior   unrecorded   deed. 

Cited  in  Elliott  v.  Buffingion,  149  Mo.  676,  51  S.  W.  408,  holding  that  grantee 
under  quitclaim  deed  without  notice  acquires  title  superior  to  grantee  under  prior 
unrecorded  warranty  deed;  Hendricks  v.  Calloway,  211  Mo.  563,  111  S.  W.  60, 
holding  same. 

Criticized    in   Morrison   v.   Juden.    145   Mo.   301,   46   S.   W.   994,   holding   that 
grantee  of  unrecorded  deed  holds  title  inferior  to  grantee  of  deed  subsequently 
executed  and  recorded. 
What    establishes    relation    of    attorney    and    client. 

Cited  in  West  v.  Fi-eeman,  69  Mo.  App.  688,  holding  that  attorney's  acceptance 
of  client's  offer  establishes  relation  of  attorney  and  client. 
Privileged   communications. 

Cited  in  State  v.  Faulkner,  175  Mo.  595,  75  S.  W.  116,  holding  that  statute  re- 
lating to  privileged  communications  does  not  make  attorney  incompetent  to  testify 
as  to  communications  relating  to  conspiracy  to  bribe  councilmen. 
Purchasers   in    good    faith    under    recording-   acts. 

Cited  in  Adams  v.  Carpenter,  187  Mo.  637,  86  S.  W.  445,  holding  purchaser  for 
value  and  in  good  faith  protected  under  recording  act  protected  against  one 
claiming  the  land  under  statute  of  limitations  who  has  suffered  another  connect- 
ed with  record  title  to  go  into  possession  and  deed  the  land  to  the  innocent  pur- 
chaser. 

Cited  in  note  (25  L.R.A.  (N.S.)  1036)  on  effect  of  remote  quitclaim  in  chain 
of  title  upon  rights  of  subsequent  purchaser. 

29  L.  R.  A.  52,  LAKE  SHORE  &  M.  S.  R.  CO.  v.  PLATT,  53  Ohio  St.  254,  41  N. 

E.  243. 
Grant    of    land    situated    upon    stream. 

(  ited  in  Head  v.  Chesbrough,  13  Ohio  C.  C.  357,  Affirming  4  Ohio  N.  P.  75. 
holding  that  conveyance  of  platted  lots  on  bank  of  stream,  no  part  of  bed  being 
platted,  includes  grantor's  rights  to  center  of  stream;  Chesbrough  v.  Head,  3 
Ohio  C.  C.  N.  S.  519,  13-23  Ohio  C.  C.  430,  holding  same. 

29  L.  R.  A.  55,  GRAYBILL  v.  PEN'S  T\\T.  MUT.  F.  INS.  ASSO.  170  Pa.  75,  50 

Am.  St.  Rep.  747,  32  Atl.  632. 
Location  of  movable   property  as  affecting-   policy. 

Cited  in  McKeesport  Mach.  Co.  v.  Ben  Franklin  Ins.  Co.  173  Pa.  57,  34  Atl.  16, 
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construing  policy  to  include  patterns  burned  while  in  use,  though  not  located  in 
building  described  in  policy;  Kauffman  Bros.  v.  Standard  F.  Ins.  Co.  21  Lane.  L. 
Rev.  250,  holding  that  fire  insurance  policy  must  have  reasonable  construction  in 
view  of  main  intent  of  parties,  having  reference  to  particular  nature  and  situa- 
tion of  property  insured. 

Cited  in  footnotes  to  British  America  Assur.  Co.  v.  Miller,  30  L.  R.  A.  545, 
which  holds  that  insurance  on  personal  property  while  contained  in  certain  build- 
ing does  not  cover  property  while  in  other  place  where  family  are  temporarily 
staying,  in  accordance  with  known  habit;  L'Anse  v.  Fire  Asso.  43  L.  R.  A.  838, 
which  holds  that  insurance  on  fire  engine,  etc.,  while  in  engine-house  does  not 
cover  property  while  being  used  in  extinguishing  fire;  Ohio  Farmers'  Ins.  Co.  v. 
Burget,  55  L.  R.  A.  825,  which  authorizes  recovery  of  insured  chattels  destroyed 
at  place  to  which  removed  with  insurer's  consent,  notwithstanding  previous  re- 
moval without  consent. 
Knowledge  of  breach  of  literal  terms  of  policy. 

Cited  in  St.  Paul  F.  &  M.  Ins.  Co.  v.  Penman,  81  C.  C.  A.  151,  151  Fed.  974 
(dissenting  opinion),  disputing  that  words  "and  other  explosives"  included  blast- 
ing powder  besides  explosives  specially  named  where  all  parties  knew  custom  of 
keeping  them  in  premises. 
General   conditions   repugnant   to   subject    of   Insurance. 

Cited  in  Mellon  v.  Ohio  German  F.  Ins.  Co.  40  Pa.  Super.  Ct.  626,  holding  condi- 
tion against  operation  at  night  did  not  forbid  necessary  operation  of  the  plant  to 
keep  it  a  going  enterprise. 
Parol    evidence    as    to    insurance    policies. 

Cited  in  note   (16  L.R.A.  (N.S.)   1181)   on  parol-evidence  rule  as  to  varying  or 
contracting  written  contracts,  as  affected  by  doctrine  of  waiver  or  estoppel   as 
applied  to  insurance  policies. 
Construction    oi"   contracts. 

Cited  in  Penman  v.  St.  Paul  F.  &  M.  Ins.  Co.  216  U.  S.  321,  54  L.  ed.  498,  30 
Sup.  Ct.  Rep.  312,  to  the  point  that  circumstances  surrounding  making  of  con- 
tract and  affecting  subject  to  which  it  relates  may  be  resorted  to  for  aid  in  de- 
termining meaning  of  words  and  provisions  of  contract;  Singer  v.  Brennan,  37 
Pa.  Co.  Ct.  403,  19  Pa.  Dist.  R.  378,  holding  that  in  construction  of  contracts 
circumstances  surrounding  parties  when  contract  was  made  from  sort  of  context 
that  may  be  resorted  to  in  doubtful  cases. 

Cited  in  note  (14  Eng.  Rul.  Cas.  21)  on  rules  for  construing  insurance  policies. 

29  L.  R.  A.  57,  AMOSKEAG  MFG.  CO.  v.  CONCORD,  66  N.  H.  562,  34  Atl.  241. 

29  L.  R.  A.  59,  LEWIS  v.  DAILY  NEWS  CO.  81  Md.  466.  32  Atl.  246. 
Defamatory  words  and   their  justification. 

Cited  in  Coffin  v.  Brown,  94  Md.  193,  55  L.  R.  A.  734,  89  Am.  St.  Rep.  422,  50 
Atl.  567,  holding  charge  of  willingness  ''to  perpetrate  any  crime  in  politics  that 
would  pay"  not  justified  by  proof  of  attempt  to  bribe  voter  subsequent  to  libel; 
Kilgour  v.  Evening  Star  Newspaper  Co.  96  Md.  23,  53  Atl.  716,  holding  publica- 
tion that  state's  attorney  wilfully  prevented  proper  inquiry  as  to  cause  of  death 
of  infant  not  actionable  per  se;  Shepherd  v.  Baer,  96  Md.  154.  53  Atl.  790,  hold- 
ing that  charge  criticizing  management  of  schools  justifies  publication  of  letter  al- 
leging that  critic  had  formerly  praised  board,  but  had  changed  because  lie  had 
failed  to  receive  appointment,  and  that  he  lacked  mental  rectitude:  Robinson  v. 
State,  108  Md.  652,  71  Atl.  433.  holding  in  prosecution  for  libel  subsequent  publi- 
cation disclaiming  malice  not  admissible;  Cairnes  v.  Pelton,  103  Md.  46,  63  AtL 
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105,  holding  under  statute  words  spoken  falsely  and  maliciously  imputing  un- 
chastity  to  female  slanderous  per  se  and  recovery  may  be  had  without  proof  of 
actual  damage. 

Cited  in  footnote  to  Hollenbeck  v.  Hall.  39  L.  R.  A.  734,  which  holds  publica- 
tion that  trader  was  dishonest  in  pleading  statute  of  limitations  not  libelous. 

Cited  in  note    (31  L.R.A.  (N.S.)    134)    on  truth  as  defense  to  civil  action  for 
defamation. 
—  Court   and   jury    questions. 

Cited  in  Brinsfield  v.  Howeth,  107  Md.  284,  24  L.R.A.(N.S.)  588,  68  Atl.  566; 
Goldsborough  v.  Orem,  103  Md.  680,  64  Atl.  36, — as  it  being  within  province  of 
court,  when  question  is  raised  on  demurrer,  to  determine  whether  words  charged 
in  declaration  amount  in  law  to  libel  or  slander. 

Cited  in  note  (9  Eng.  Rul.  Cas.  129)  on  province  of  judge  and  jury  in  action 
for  libel  or  slander. 

29  L.  R.  A.  61,  COM.  v.  McCANCE,  164  Mass.  162,  41  N.  E.  133. 
Sufficiency  of  indictment   describing   obscene  writings. 

Cited  in  Rosen  v.  United  States.  161  U.  S.  37,  40  L,.  ed.  608.  16  Sup.  Ct.  Rep. 
434,  holding  indictment  omitting  indecent  ma.tter  charged,  yet  described  with  rea- 
sonable definiteness,  sufficient;  Czarra  v.  Medical  Suprs.  24  App.  D.  C.  258,  hold- 
ing where  language  is  too  obscene  to  insert  in  complaint  it  is  essential  to  allege  a 
reason  justifying  the  omission  and  in  addition  to  describe  it  so  fully  as  to  identify 
it;  Kinnaird  v.  Com.  134  Ky.  582,  121  S.  W.  489,  holding  writing  on  which  indict- 
ment is  founded  must  be  set  out  therein,  unless  it  has  been  lost  or  destroyed 
or  in  possession  of  accused  or  unless  it  contains  matter  too  obscene  to  be  per- 
petuated as  part  of  the  records  of  the  court. 

29  L.  R.  A.  63,  ST.  JOHNS  MFG.  CO.  v.  MUNGER,  106  Mich.  90,  58  Am.  St.  Rep. 

468,  64  N.  W.  3. 
Corporation's   ratification   of   promoter's  acts. 

Followed  in  Rapid  Hook  &  Eye  Co.  v.  DeRuyter,  117  Mich.  549,  76  N.  W.  76, 
holding  that  promoter's  testimony  that  corporation  ratified  his  acts  in  securing 
subscribers  is  not  evidence  of  ratification. 

Cited  in  Wright  v.  St.  Louis  Sugar  Co.  146  Mich.  551,  109  N.  W.  1062,  holding 
fact  the  corporation  received  and  accepted  benefit  of  promoter's  work  not  sufficient 
evidence  of  ratification. 
Liability  of  contributors  to  corporation  about  to  be   formed. 

Cited  in  Esper  v.  Miller,  131  Mich.  339,  91  N.  W.  613,  holding  persons  contribu- 
ting funds  to  corporation  about  to  be  organized,  for  purchase  of  land,  not  per- 
sonally liable,  after  formation  of  corporation,  on  contract  between  corporation  and 
real  estate  agent. 
Rescission    of   subscription   contract    for    fraud.  '  ." 

Cited  in  notes  (33  L.R.A.  725)  on  rescission  for  fraud  or  misrepresentation  in 
procuring  subscription  to  stock;  (85  Am.  St.  Rep.  386;  136  Am.  St.  Rep.  749,  on 
validity  of  subscription  agreement  to  corporate  stock  procured  by  false  repre- 
sentations. 

29  L.  R.  A.  66,  REYES  v.  MIDDLETON,  36  Fla.  99,  51  Am.  St.  Rep.  17,  17  So. 

937. 
Adverse    possession    affecting    validity    of    deed. 

Cited  in  footnote  to  Ft.  Jefferson  Improv.  Co.  v.  Dupoyster,  48  L.  R.  A.  537, 
L.R.A.  Au.  Vol.  IV.— 28. 
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which  holds  adverse  possession  of  land  conveyed  no  ground  for  complaint  to  sub- 
sequent purchaser  after  outstanding  title  has  been  bought  in. 

Cited  in  note  (35  L.R.A.  (N.S.)   733,  736)  on  effect  of  conveyance  of  land  held 
adversely. 
Jurisdiction    of    equity    to    remove    cloud    on    title. 

Cited  in  Hughey  v.  Winborne,  44  Fla.  604,  33  So.  249,  holding  court  of  equity 
has  jurisdiction  to  declare  void  as  a  cloud  on  title  a  tax  deed  not  made  by  statute 
prima  facie  evidence  of  title  or  of  the  regularity  of  the  proceedings  where  the  de- 
fect does  not  appear  on  face  of  deed  and  party  claiming  under  it  need  not  neces- 
sarily offer  evidence  to  show  its  invalidity;  Simmons  v.  Carlton,  44  Fla.  722, 
33  So.  408,  holding  where  instrument  complained  of  as  constituting  cloud  is  void 
on  its  face  or  where  the  instrument  is  not  void  on  its  face,  but  the  party  claim- 
ing under  it  must  in  order  to  recover  necessarily  offer  evidence  that  will  show 
its  invalidity,  such  instrument  is  not  such  a  cloud  on  title  as  equity  will  re- 
move. 

29  L.  R.  A.  69,  CHICAGO  &  A.  R.  CO.  v.  PEOPLE,  153  111.  409,  38  N.  E.  1075. 
Taxation  of  railroad  and  bridgre  companies. 

Cited  in  footnotes  to  Com.  v.  Henderson  Bridge  Co.  29  L.  R.  A.  73.  which  sus 
tains  city's  power  to  tax  franchise  for  bridge  over  interstate  river;  State  v.  Vir- 
ginia &  T.  R.  Co.  35  L.  R.  A.  759,  which  holds  earning  capacity  of  railroad  the 
main  consideration  in  determining  taxable  value. 

Distinguished  in  Chicago,  M.  &  St.  P.  R.  Co.  v.  Grant,  167  111.  496,  47  X.  E.  750, 
holding  that  right  of  way  may  be  assessed  as  "railroad  track/'  although  not  actu- 
ally owned  by  company;  Board  of  Equalization  v.  Louisville  &  X.  R.  Co.  139  Ky. 
393,  309  S.  W.  303,  holding  that  where  bridge  was  owned  and  used  by  railroad,  it 
constituted  railroad  property,  under  tax  laws,  although  it  was  also  used  by 
teams,  street  cars  and  foot  passengers. 
Taxation  of  corporate  franchise. 

Cited  in  note   (57  L.  R.  A.  48)   on  taxation  of  corporate  franchise  in  United 
States. 
Assessment    of    leasehold    interest. 

Cited  in  Graciosa  Oil  Co.  v.  Santa  Barbara  County,  155  Cal.  143,  20  L.R.A. 
(X.S.)  212,  99  Pac.  483,  holding  in  absence  of  statute  where  land  is  held  under 
an  ordinary  lease  for  years  giving  lessee  the  right  to  hold  the  land  for  usufructu- 
ary purposes  only  there  can  be  but  one  assessment  of  the  entire  estate  in  the  land, 
which  should  include  value  of  estate  for  years  and  the  remainder  or  reversion. 

29  L.  R.  A.  73,  COM.  v.  HENDERSON  BRIDGE  CO.  99  Ky.  623,  31  S.  W.  486. 
Corporate  taxation. 

Followed  in  Louisville  &  J.  Ferry  Co.  v.  Com.  104  Ky.  735.  47  S.  W.  877,  sus- 
taining act  requiring  bridge  and  ferry  companies  to  file  statement  of  property  to 
aid  assessment  of  taxes. 

Cited  in  Louisville  Tobacco  Warehouse  Co.  v.  Com.  106  Ky.  168,  57  L.  R.  A.  36, 
49  S.  W.  1069,  holding  private  trading  corporations  not  required  to  report  for 
franchise  taxes;  South  Covington  &  C.  Street  R.  Co.  v.  Bellevue,  105  Ky.  292,  57 
L.  R,  A.  60,  49  S.  W.  23,  holding  ad  valorem  tax  upon  franchise  of  street  railroad 
company  required  by  Constitution;  Western  U.  Teleg.  Co.  v.  Norman,  77  Fed.  26, 
holding  taxation  on  intangible  property  of  corporation  valid :  First  Xat.  Bank 
v.  Stone,  88  Fed.  411,  sustaining  act  taxing  national  banks  on  basis  of  value  of 
shares  of  capital  stock;  Bank  of  Kentucky  v.  Stone,  88  Fed.  395,  holding  that 
judgment  that  statute  exempts  certain  banks  from  taxation  prevents  direct  tax  on 
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bank's  property;  Riclpath  v.  Spokane  County,  23  Wash.  439,  63  Pac.  261,  holding 
shares  of  stock  of  domestic  corporation  not  assessable  against  shareholders  person- 
ally; Southern  R.  Co.  v.  Coulter,.  113  Ky.  668,  68  S.  W.  873,  and  Paducah  Street 
R.  Co.  v.  McCracken  County,  105  Ky.  476,  49  S.  W.  178,  sustaining  act  providing 
for  taxation  of  corporate  franchises;  Com.  v.  Southern  Pacific  Co.  144  Ky.  805, 
139  S.  W.  929,  holding  that  state  board  was  proper  authority  to  assess  franchise 
of  railroad  extending  through  several  countries  and  not  local  or  county  assessors; 
Louisville  &  X.  Co.  v.  Coulter,  131  Fed.  304,  as  to  method  of  ascertaining  value 
of  corporate  property  for  taxation  purposes;  People's  Bank  v.  Barbour,  124  Ky. 
539.  99  S.  W.  608,  holding  franchise  tax  a  tax  on  the  intangible  property  of  cor- 
poration: Hager  v.  American  Surety  Co.  121  Ky.  800,  90  S.  W.  550;  Coulter  v. 
Louisville  Bridge  Co.  114  Ky.  47,  70  S.  W.  29, — as  to  method  of  arriving  at  tax- 
able value  of  franchise  of  corporation;  Cumberland  Teleph.  &  Teleg.  Co.  v.  Hop- 
kins, 121  Ky.  856,  90  S.  W.  594,  as  to  what  constitutes  corporate  franchise  for 
purpose  of  taxation;  Com.  v.  Ledman,  127  Ky.  621,  106  S.  W.  247,  holding  under 
statute  board  of  valuation  and  assessment,  valuing  capital  stock  of  railway  com- 
panies for  taxation,  must  consider  every  element  of  property  tangible  or  in- 
tangible, together  with  franchise  and  earning  capacity,  but  in  making  the 
valuation  the  board  is  not  governed  by  property  value  of  railway  company 
shares;  Com.  ex  rel.  McElroy  v.  Walsh,  133  Ky.  112,  117  S.  W.  398;  Com.  ex 
rel.  Auditors'  Agent  v.  Louisville  Gas  Co.  135  Ky.  328,  122  S.  W.  164, — holding 
under  statute  tax  on  franchise  of  corporation  was  a  "property  tax"  on  the  in- 
tangible property  and  not  a  "privilege  tax." 

Cited  in  notes  (57  L.  R.  A.  54,  56,  79,  80,  94,  103,  104)  on  taxation  of  corpo- 
rate franchise  in  United  States;  (58  L.  R.  A.  514,  529,  558,  559,  577)  on  taxation 
of  capital  stock  of  corporations  in  United  States;  (60  L.  R.  A.  351)  on  constitu- 
tional equality  in  United  States  in  relation  to  corporate  taxation;  (60  L.  R.  A. 
675)  on  corporate  taxation  and  the  commerce  clause;  (131  Am.  St.  Rep.  868) 
on  taxation  of  franchises. 

Distinguished  in  Com.  v.  Covington  &  C.  Bridge  Co.  114  Ky.  349,  70  S.  W.  849, 
sustaining  different  method  in  ascertaining  valuation  for  taxation  purposes  of 
company  operating  interstate  bridge. 
Deduction  of  debts  and  value  of  other  franchise. 

Cited  in  State  v.  Duluth  Gas  &  Water  Co.  76  Minn.  105,  57  L.  R.  A.  71,  78  N. 
\V.  1032,  and  State  ex  rel.  Shriver  v.  Karr.  64  Neb.  529,  90  N.  W.  298,  declaring 
unconstitutional,  provision  for  deducting  indebtedness  of  corporation  from  value 
of  stock  for  purposes  of  assessment;  Louisville  &  J.  Ferry  Co.  v.  Com.  108  Ky. 
723,  57  S.  W.  624,  holding  that  value  of  additional  franchise  granted  in  another 
state  need  not  be  deducted  in  assessing  value  of  franchise  in  state  where  corpora- 
tion domiciled  and  where  latter  franchise  was  granted. 
Action  for  taxes  as  res  jndicata. 

Cited  in  First  Nat.  Bank  v.  Covington.  129  Fed.  800,  holding  judgment  in  ac- 
tion for  taxes  for  one  year  not  bar  to  subsequent  suit  between  same  parties  under 
same  law  for  another  year's  tax. 
K  iiiln    and   dnties   of   toll   bridge   proprietors. 

Cited  in  note  (58  L.  R.  A.  1(58)  on  rights  and  duties  of  toll  bridge  proprietors. 
Limitation  on  potver  of  legislature. 

Cited  in  Ex  parte  Anderson.  46  Tex.  Crim.  Rep.  392,  81  S.  W.  973,  as  to  power 
of  legislature  being  limited  by  constitution. 
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29  L.  R.  A.  79,  RITCHIE  v.  PEOPLE,  155  111.  98,  46  Am.  St.  Rep.  315,  40  X.  E. 

454. 

Validity  of  statute   or  ordinance   interfering   with   contract,   business,   or 
immunities. 

Cited  in  Carrollton  v.  Bazette,  159  111.  294,  31  L.  R.  A.  526,  42  X.  E.  837. 
holding  license  fee  of  $10  per  day,  imposed  upon  itinerant  merchants,  unrea- 
sonable; Eden  v.  People,  161  111.  305,  32  L.  R.  A.  663.  52  Am.  St.  Rep.  365,  4.; 
N.  E.  1108,  declaring  void,  statute  prohibiting  barbers  from  doing  business  on 
Sunday;  State  v.  Sopher,  25  Utah,  324,  60  L.  R.  A.  471,  95  Am.  St.  Rep.  845. 
71  Pac.  482,  sustaining  statute  forbidding  barber  to  exercise  his  trade  on  Sun 
day;  Re  Day,  181  111.  80,  50  L.  R.  A.  522..  54  N.  E.  646,  holding  void,  statute 
discriminating  with  respect  to  admission  of  attorneys  who  began  study  of  law 
prior  to  certain  date;  Dixon  v.  People,  168  111.  190,  39  L.  R.  A.  123,  48  N.  E. 
108,  denying  that  property  of  expert  witness  is  taken  without  compensation  by 
requiring  opinion  upon  payment  of  ordinary  fees;  Ruhstrat  v.  People,  185  111. 
142,  49  L.  R,  A.  186,  76  Am.  St.  Rep.  30,  57  N.  E.  41,  declaring  unconstitutional, 
law  forbidding  use  of  likeness  of  national  flag  on  trademark  or  label ;  Booth  \ . 
People,  186  111.  48,  50  L.  R.  A.  763,  78  Am.  St.  Rep.  229,  57  N.  E.  798.  sustain 
ing  law  prohibiting  grain-option  contracts  under  penalty;  Bailey  v.  People,  190 
111.  33,  54  L.  R,  A.  840,  footnote  p.  839,  83  Am.  St.  Rep.  116,  60  X.  E.  !>v 
holding  void,  restriction  on  number  which  lodging-house  keepers  may  permit  ti 
occupy  one  room;  Price  v.  People,  193  111.  118,  55  L.  R.  A.  590.  86  Am.  St.  Rep_ 
306,  61  N.  E.  844,  sustaining  act  taxing  private  employment  agencies;  Bessettf- 
v.  People,  193  111.  345,  56  L.  R.  A.  562,  footnote  p.  558,  62  N.  E.  215,  holding 
void,  requirement  that  horseshoers  practise  for  four  years,  submit  to  exam  in; 
tion,  and  pay  license  fee:  Chicago  Union  Traction  Co.  v.  Chicago.  199  111.  52n. 
59  L.  R.  A.  644,  65  N.  E.  451,  upholding  city's  power  to  regulate  street  car  fare:- 
and  transfers;  State  v.  Gerhardt,  145  Ind.  452.  33  L.  R.  A.  319,  44  N.  E.  469.. 
sustaining  act  regulating  sale  of  intoxicating  liquors;  Mathews  v.  People,  202 
111.  401,  63  L.  R,  A.  78,  95  Am.  St.  Rep.  241,  67  N.  E.  28,  holding  statute 
establishing  free  employment  agencies  to  be  maintained  at  public  expense,  and 
forbidding  information  to  be  given  to  persons  whose  employees  are  on  strike. 
void,  as  interfering  with  freedom  of  contract;  State  ex  rel.  Zillmer  v.  Kreut/- 
berg,  114  Wis.  535,  58  L.  R.  A.  751,  91  Am.  St.  Rep.  934,  90  N.  W.  1098.  and 
Gillespie  v.  People,  188  111.  183,  52  L.  R,  A.  286,  80  Am.  St.  Rep.  176,  58  X.  1.. 
1007,  declaring  void,  statute  forbidding,  under  penalty,  employers  to  discharge 
employees  for  connection  with  unions;  State  v.  Julow  (Omitted  from  official  re- 
port in  129  Mo.  163),  29  L.  R.  A.  259,  upholding  statute  restricting  right  to 
discharge  laborers  for  membership  in  unions;  Fiske  v.  People,  188  111.  210,  52 
L.  R.  A.  292,  58  N.  E.  985,  declaring  unconstitutional,  ordinance  requiring  em- 
ployment of  union  labor  only,  upon  public  buildings;  Harbison  v.  Knoxville  Iron 
Co.  103  Tenn.  447,  56  L.  R.  A.  322,  76  Am.  St.  Rep.  682,  53  S.  W.  955,  sustain- 
ing act  requiring  employers  to  pay  money  at  face  value  of  orders  issued  for 
wages;  State  v.  Haun,  61  Kan.  160,  47  L.  R.  A.  374,  59  Pac.  340.  holding  in- 
valid, act  forbidding  payment  of  wages  except  in  money,  check,  or  draft;  State 
v.  Foster,  22  R.  I.  175,  50  L.  R.  A.  344.  46  Atl.  833,  sustaining  act  requiring 
itinerant  merchants  to  procure  license  and  leave  special  deposit;  Opinion  of  Jus- 
tices, 163  Mass.  591,  40  N.  E.  713,  discussing  validity  and  effect  of  statutes  regu- 
lating time  of  payment  of  wages:  Vogel  v.  Pekoe.  157  111.  347,  30  L.  R.  A.  494, 
42  N.  E.  386  (dissenting  opinion),  majority  sustaining  restriction  to  designated 
class  of  right  to  recover  attorney's  fees  in  suits  for  wages;  Suite  v.  Smiley,  ti" 
Kan.  285,  69  Pac.  199  (dissenting  opinion),  majority  sustaining  statute  prohib 
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iting  making  of  anti-competitive  trade  agreements;  Kelly  v.  Johnson,  251  111. 
139,  36  L.R.A.(N.S.)  577,  95  N.  E.  1068,  holding  that  statute  giving  subcon- 
tractors lion  on  building  notwithstanding  right  to  lien  has  been  waived  by  prin- 
cipal contractor,  is  unconstitutional;  Kansas  Natural  Gas  Co.  v.  Haskell,  172 
Fed.  572,  holding  statute  providing  that  no  pipe  Ifne  for  transportation  of  natural 
gas  shall  be  constructed  except  by  corporations  organized  under  charters  provid- 
ing that  such  gas  shall  not  be  transported  outside  state  unconstitutional ;  Ex 
parte  Drayton,  153  Fed.  990,  holding  statute  providing  that  any  laborer  working 
under  contract  who  shall  receive  any  advances  thereon  and  who  shall  wilfully 
fail  to  perform  the  services  shall  be  punishable  by  imprisonment,  unconstitu- 
tional; Massie  v.  Cessna,  239  111.  358,  28  L.R.A.(N.S.)  1111,  130  Am.  St.  Rep. 
234,  88  N.  E.  152,  holding  statute  making  assignment  of  wages  void  unless  in 
writing  signed  and  acknowledged  by  assignor  and  notice  in  writing  served  upon 
person  or  corporation  from  which  wages  are  due,  void;  Belleville  v.  St.  Clair 
County  Turnp.  Co.  234  111.  437,  17  L.R.A.  (N.S.)  1077,  84  N.  E.  1049,  holding 
taking  by  city  of  property  of  toll  road  cannot  be  justified  as  a  proper  exercise  of 
police  power  simply  on  ground  of  convenience;  People  v.  Steele,  231  111.  345,  14 
L.R.A.(N.S.)  365,  1,21  Am.  St.  Rep.  321,  83  N.  E.  236,  holding  act  to  prevent 
"scalping"  in  sale  of  theater  tickets  unconstitutional;  Chicago  v.  Gunning  Sys- 
tem, 114  111.  App.  381,  holding  an  ordinance  directed  against  signs  and  bill- 
boards erected  upon  private  property,  regardless  of  their  stability  and  location 
other  than  such  as  are  built  and  placed  pursuant  to  its  particular  provisions,  is 
void;  Christensen  v.  People,  114  111.  App.  70;  Taylor  v.  Pullman  Co.  1  111.  C.  C. 
48. — as  to  privilege  of  contract  being  a  property  right;  People  v.  Richards  & 
K.  Mfg.  Co.  1  111.  C.  C.  180,  holding  statute  providing  that  in  the  mining,  manu- 
facture or  production  of  articles  of  merchandise  the  cost  of  which  is  mainly  made 
up  of  wages,  it  shall  not  be  lawful  to  enter  into  joint  agreements  of  any  sort  the 
object  or  effect  of  which  is  to  maintain  or  increase  wages,  void ;  Slade  v.  Chicago, 
1  111.  C.  C.  522,  holding  ordinance  requiring  identification  numbers  on  automo- 
biles valid  exercise  of  police  power;  People  ex  rel.  Sontag  v.  Kruse,  1  111.  C.  C. 
541,  holding  statute  prohibiting  use  of  national  flag  for  advertising  purposes  un- 
constitutional; Coffeyville  Vitrified  Brick  &  Tile  Co.  v.  Perry,  69  Kan.  303.  66 
L.R.A.  188,  76  Pac.  848,  1  Ann.  Cas.  936,  holding  statute  making  it  unlawful 
to  discharge  an  employee  because  he  belongs  to  labor  union,  invalid;  Owens  v. 
State,  53  Tex.  Grim.  Rep.  109,  126  Am.  St.  Rep.  772,  112  S.  W.  1075,  holding 
statute  imposing  an  ocupation  tax  on  certain  persons  procuring  assignment  of 
wages  not  due  unconstitutional :  State  v.  Missouri  Tie  &  Timber  Co.  181  Mo. 
555,  65  L.R.A.  595,  103  Am.  Rep.  614.  80  S.  W.  933;  Jordon  v.  State,  51  Tex. 
Grim.  Rep.  538,  11  L.R.A. (N.S.)  608.  103  S.  W.  633,  14  Ann.  Cas.;  616,— holding 
unconstitutional,  statTite  providing  that  employees  should  not  be  paid  in  any- 
thing but  money;  State  v.  Redmon,  134  Wis.  Ill,  14  L.R.A. (N.S.)  237,  126  Am. 
St.  Rep.  1003,  114  N.  W.  137,  15  Ann.  Cas.  408,  holding  law  absolutely  giving 
to  occupant  of  a  lower  berth  in  a  sleeping  car  control,  at  his  option,  of  the 
upper  birth  in  case  of  its  being  vacant,  unconstitutional. 

Cited  in  footnotes  to  Harding  v.  People,  32  L.  R.  A.  445,  which  holds  act 
requiring  weighing  of  coal  hoisted  from  mines  whose  product  is  shipped  by  rail 
or  water,  invalid;  Re  Preston,  52  L.  R.  A.  523,  which  holds  void,  statute  against 
screening  coal  before  weighing  and  crediting  to  miner;  State  v.  Wilson,  47  L. 
R.  A.  71,  which  sustains  statute  against  screening  coal  mined  at  quantity  rates, 
before  weighing  and  crediting  to  employees;  Toney  v.  State,  67  L.R.A.  286, 
which  holds  void,  statute  making  it  a  misdemeanor  for  one  under  contract  to 
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labor  to  enter  into  new  contract  with   third   person  without  former  employer's 
consent  and  a  sufficient  excuse. 

Cited  in  notes  (28  L.R.A.  344)  on  validity  and  effect  of  statutes  regulating 
time  of  payment  of  wages;  (62  Am.  St.  Rep.  182)  on  protection  of  corporations 
from  special  and  hostile  legislation;  (78  Am.  St.  Rep.  244,  245)  on  acts  which 
legislature  may  declare  criminal. 

Distinguished  in  Lawrence  v.  Rutland  R.  Co.  80  Vt.  387,  15  L.R.A.(N.S.)   358, 
<>7  Atl.  1091,  13  Ann.  Cas.  475.  holding  statute  valid  requiring  railroad  companies 
and  certain  other  corporations  to  pay  employees  each  week  in  lawful  money. 
An   to   hours   of   employment. 

Cited  in  State  v.  Buchanan,  29  Wash.  606,  59  L.  R.  A.  344,  footnote  p.  342, 
92  Am.  St.  Rep.  930,  70  Pac.  52,  sustaining  prohibition  against  employment  of 
women  more  than  ten  hours  daily  in  certain  establishments;  State  v.  Holden, 
14  Utah,  92,  37  L.  R.  A.  107,  footnote  p.  103,  46  Pac.  756,  and  State  v.  Cantwell. 
179  Mo.  263,  78  S.  W.  569,  sustaining  act  prohibiting  employment  in  mines  more 
than  eight  hours  daily;  Re  Morgan,  26  Colo.  444,  47  L.  R.  A.  64,  footnote  p. 
52,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  declaring  void,  eight-hour  law  applying 
to  smelters;  Com.  v.  Beatty,  15  Pa.  Super.  Ct.  19,  sustaining  act  regulating 
hours  of  employment  of  minors  and  women  in  certain  establishments;  Re  Ten- 
Hour  Law,  24  R,  I.  611,  61  L.  R.  A.  615,  footnote  p.  612,  54  Atl.  602,  which  sus- 
tains limitation  to  ten  hours  a  day  of  work  of  street  railway  employees:  State 
v.  Somerville,  67  Wash.  644,  122  Pac.  324;  Com.  v.  Riley,  210  Mass.  391,  97  X. 
E.  367,  Ann.  Cas.  1912  D,  388, — holding  that  statute  fixing  number  of  hours 
women  may  be  permitted  to  work  each  week  is  constitutional;  Withey  v.  Bloem. 
163  Mich.  424,  35  L.R.A.(N.S.)  631,  128  N.  W.  913,  holding  that  limitation  of 
working  hours  of  women  in  manufacturing  establishments  to  nine  in  every 
twenty-four  does  not  deprive  them  of  any  right  guaranteed  them  by  Federal 
Constitution;  Gleason  v.  Thaw,  34  L.R.A.(JST.S.)  897,  107  C.  C.  A.  463,  185 
Fed.  348,  to  the  point  that  statute  prohibiting  employment  of  females  in  factory 
for  more  than  eight  hours  a  day  was  unconstitutional;  W.  C.  Ritchie  &  Co. 
v.  Wayman,  244  111.  524,  27  L.R.A.(N.S.)  1000,  91  X.  E.  695,  holding  that  mak- 
ing statute  limiting  hours  of  labor  apply  only  to  mechanical  establishments, 
etc.,  does  not  render  it  unconstitutional;  dissenting  opinions  in  State  ex  rel. 
Equitable  Life  Assur.  Soc.  v.  Vandiver,  222  Mo.  260,  121  S.  W.  45;  House 
v.  Mayes,  227  Mo.  655,  127  S.  W.  305;  Ex  parte  Boyce,  27  Nev.  368,  65  L.R.A. 
70,  75  Pac.  1,  1  Ann.  Cas.  66, — as  to  validity  of  eight-hour  law;  People  v. 
Williams,  100  N.  Y.  Supp.  337,  51  Misc.  386,  Reversed  in  116  App.  Div.  380, 
denying  constitutionality  of  law  forbidding  employment  of  women  before  6 
a.  m.  or  after  9  p.  m. 

Cited  in  footnotes  to  State  v.  McNally,  36  L.  R.  A.  533,  whicli  denies  power 
of  city  council  to  make  violation  of  ordinance  fixing  hours  of  labor  on  public 
works  a  misdemeanor;  Short  v.  Bullion,  B.  &  C.  Min.  Co.  45  L.  R.  A.  603,  whicli 
sustains  eight-hour  law  for  miners,  smelters,  and  refiners;  Re  Dalton,  47  L.  R.  A. 
380,  which  sustains  eight-hour  law  applicable  only  to  employees  of  state,  mu- 
nicipality, or  subdivision  of  state;  Fiske  v.  People,  52  L.  R.  A.  291,  whicli  holds 
void,  restriction  of  hours  of  labor  on  city  contracts  to  eight  hours  per  day:  Wen- 
ham  v.  State,  58  L.  R.  A.  825,  which  sustains  statute  limiting  hours  of  work  of 
women  in  certain  employments;  Cleveland  v.  Clements  Bros.  Constr.  Co.  50 
L.  R.  A.  775,  which  holds  void,  act  limiting  work  of  laborers  on  public  con- 
tract to  eight  hours  a  day. 

Cited  in  notes  (65  L.R.A.  36,  42,  43,  45)  on  legislative  limitation  of  hours  of 
labor;  (48  L.  ed.  U.  S.  153)  on  validity  of  legislation  regulating  hours  of  labor. 
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Distinguished  in  W.  C.  Ritchie  &  Co.  v.  Wayman,  244  111.  524,  27  L.R.A.(N.S.) 
1002,  91  N.  E.  695,  holding  act  limiting  time  to  ten  hours  in  any  one  day  in  which 
a  female  shall  be  allowed  to  work  in  any  mechanical  establishment,  factory  or 
laundry,  valid. 

Disapproved  in  Muller  v.  Oregon,  208  U.  S.  420,  52  L.  ed.  555,  28  Sup.  Ct. 
Rep.  324.  13  Ann.  Cas.  957,  holding  regulation  of  hours  of  female  labor  valid. 
Stipulation    for   employment    of   union   men    only. 

Cited  in  Adams  v.  Bremm,  177  111.  200,  42  L.  R.  A.  720,  69  Am.  St.  Rep.  222, 
52  N.  E.  314,  holding  stipulation  in  contract  for  construction  of  school  building 
by  union  men  only,  illegal. 
Restriction!!    as    to    hours    of    labor    as    preventing:    bidding?. 

Cited  in  Glover  v.  People,  201   111.   548,   66  N.  E.  820,  holding  objection,  on 
application  for  sale,  that  specifications  for  local  improvement  restricted  employ- 
ment of  labor  to  eight  hours  a  day,  or  forfeit  contract,  thereby  restricting  bid- 
ding, prima  facie  sufficient  to  defeat  application. 
Injunction   against    interference   by   strikers. 

Cited  in  Temple  Iron  Co.  v.  Carmanoskie,  10  Kulp,  39,  7  Northampton  Co.  Rep. 
260,  sustaining  injunction  restraining  strikers  from  intimidating  employees; 
Vegelalm  v.  Guntner,  167  Mass.  98,  35  L.  R.  A.  723,  57  Am.  St.  Rep.  443,  44  N.  E. 
1077,  sustaining  injunction  against  patrol  of  strikers  in  front  of  factory;  Kemp 
v.  Division  No.  241,  A.  A.  S.  &  E.  R.  E.  153  111.  App.  371,  holding  that  injunc- 
tion lies  to  restrain  members  of  trade  union  from  conspiring  to  effect  discharge 
of  former  member  of  union;  L.  D.  Willcutt  &  Sons  Co.  v.  Driscoll,  200  Mass.  121, 
23  L.R.A.  (N.S.)  1244,  85  N.  E.  897,  holding  building  contractor  can  maintain  a 
suit  in  equity  to  enjoin  the  members  of  a  labor  union  who  are  engaged  in  a  law- 
ful strike  for  higher  wages  from  causing  those  of  his  day  laborers  who  are 
members  of  the  union  to  leave  his  employ  by  threatening  to  impose  fines  under 
a  by  law  of  the  union. 
Title  of  act  as  affecting,-  its  constitutionality. 

Cited  in  Hudnall  v.  Ham,  172  111.  83,  49  N.  E.  985,  holding  provision  that  testa- 
tor's marriage  revokes  will  properly  embraced  in  title  "Act  in  Regard  to  Descent 
of  Property;"  Bobel  v.  People,  173  111.  25,  64  Am.  St.  Rep.  64,  50  N.  E.  322, 
holding  "slot  machine"  act  not  unconstitutional  on  ground  that  subject  not  ex- 
pressed in  title;  Boehm  v.  Hertz,  182  111.  156,  48  L.  R.  A.  577,  54  N.  E.  973, 
holding  act  entitled  "Act  to  Make  Appropriations  for  Expenses  of  Normal  College 
and  Equipment  of  Gymnasium"  not  void  as  expressing  more  than  one  subject  in 
title;  Cook  v.  Marshall  County,  119  Iowa,  399,  93  N.  W.  372,  holding  provision 
for  assessment  of  tax  against  one  dealing  in  cigarettes,  and  on  real  property 
whereon  they  are  sold,  expressed  in  title  "An  Act  to  Revise  and  Amend  Statutes 
in  Relation  to  Crimes  and  Their  Punishment;"  Jefferson  v.  Toomer,  28  Okla. 
661,  115  Pac.  793,  holding  that  statute  will  be  sustained  if  subject-matter  of  act 
is  not  in  conflict  with  general  subject-matter  expressed  in  title;  People  v.  Joyce, 
246  111.  129,  92  N.  E.  607,  20  Ann.  Cas.  472,  holding  that  title  of  act  must  be 
construed  with  reference  to  language  used  in  it  alone,  and  not  in  light  of  what 
body  of  act  contains:  People  v.  Broun.  246  111.  431.  92  N.  E.  917,  20  Ann.  Cas. 
448,  holding  that  constitutional  provision  as  to  title  of  act  is  complied  with,  if 
all  provisions  of  act  relate  to  one  subject  indicated  in  title  and  are  parts  of  it 
and  incidental  to  or  reasonably  connected  with  it;  People  v.  Commercial  L.  Ins. 
Co.  247  Til.  98.  93  N.  E.  90:  People  ex  rel.  Davis  v.  Nellis,  249  111.  19,  94  N".  E. 
165;  People-  .  Huff.  249  111.  167.  94  N.  E.  61.— holding  that  any  means  reason- 
ably adapted  to  secure  object  indicated  in  title  may  be  included  in  act;  People 


29  L.R.A.  79)  L.  R.  A.  CASES  AS  AUTHORITIES.  440 

ex  rel.  Joyce  v.  Straussheim,  242  111.  362,  90  N.  E.  118,  as  to  validity  of  act  con- 
taining two  subjects  in  body  and  title;  People  v.  McBride,  234  111.  168,  123  Am. 
St.  Rep.  82,  84  N.  E.  865,  14  Ann.  Cas.  994,  holding  in  determining  whether  a 
provision  is  embraced  within  the  title  of  an  act  a  liberal  construction  is  to  be 
given  the  constitution  and  unless  act  contains  matters  having  no  proper  relation 
to  the  title,  it  will  not  be  void  as  to  such  matters:  Rouse  v.  Thompson,  228  111. 
534,  81  N.  E.  1109,  holding  title  of  an  act  and  act  itself  must  substantially 
correspond  and  title  must  fairly  point  out  subject-matter  of  act  which  follows; 
Milne  v.  People,  224  111.  128,  79  N.  E.  631,  holding  act  "for  punishment  of  crimes 
against  children"  violates  constitutional  provision  requiring  subject  of  act  to  be 
expressed  in  its  title,  since  it  defines  new  crimes  in  addition  to  providing  for 
their  punishment;  Christy  v.  Elliott,  216  111.  45,  1  L.R.A.(N.S.)  230,  108  Am. 
St.  Rep.  196,  74  N.  E.  1035,  3  Ann.  Cas.  487,  holding  "an  act  to  regulate  the  speed 
of  automobiles  and  other  horseless  conveyances  upon  public  streets,  roads  and 
highways"  embraces  the  subject  of  stopping  automobiles;  Beaner  v.  Lucas,  138 
Iowa,  217,  112  N.  W.  772,  holding  statute  authorizing  a  city  to  purchase  ground, 
erect  buildings  thereon  and  to  levy  a  special  tax  for  that  purpose  comprehends 
the  issuance  of  bonds  which  latter  provision  is  germane  to  purpose  of  act  and  not 
of  such  independent  character  as  to  require  separate  mention  in  title. 

Cited  in  notes   (64  Am.  St.  Rep.  73,  75,  77,  94,  102)   on  sufficiency  of  title  of 
statute;    (79  Am.  St.  Rep.  456)    as  to  when  title  of  statute  embraces  only  one 
subject,  and  what  may  be  included  thereunder. 
Priority   of  mechanic's   lien   over  mortgage. 

Cited  in  Vilas  v.  McDonough  Mfg.  Co.  91  Wis.  618,  30  -L.  R.  A.  782,  51   Am. 
St.  Rep.   925,  65  N.   W.  488  •( dissenting  opinion),  majority  holding  mechanic's 
lien  for  machinery  superior  to  prior  mortgage. 
"Officers." 

Cited  in  State  ex  rel.  Thompson  v.  Neble,  82  Neb.  279,  19  L.R.A.(N.S.)    587, 
117  N.  W.  723,  as  to  meaning  of  word  "officers"  under  constitution. 
Constitutional    rights    of   women. 

Cited  in  Kilmartin  v.  Chicago,  B.  &  Q.  R.  Co.  137  Iowa,  71,  114  N.  W.  522, 
holding  women  possess  the  same  constitutional  rights  as  men  with  reference  to 
making  contracts  and  pursuing  employments, 
i:  iiili  i    of   property. 

Cited  in  Fidelity  &  C.  Co.  v.  Gibson,  135  111.  App.  298,  as  to  right  of  prop- 
erty being  protected  by  constitution. 
Right    to    contract. 

Cited  in  O'Brien  v.  People,  216  111.  374,  108  Am.  St.  Rep.  219,  75  N.  E.  108,  3 
Ann.  Cas.  966.  holding  attempt  to  compel  party  to  conduct  his  business  by  certain 
class  of  employees  is  unlawful. 
Police    power. 

Cited  in  Larabe  v.  Dolley,  175  Fed.  389,  as  to  law  submitted  to  judgment  of 
citizen  as  to  whether  he  will  or  will  not  be  bound  thereby  not  exercise  of  police 
power. 

Cited  in  note  (53  Am.  St.  Rep.  572)  on  definition  of  police  power. 

29  L.  R.  A.  88,  WILLAMETTE  IRON  WORKS  v.  OREGON  R.  &  NAV.  CO.  26 

Or.  224,  46  Am.  St.  Rep.  620,  37  Pac.  1016. 
Additional   servitudes. 

Cited  in  Huddleston  v.  Eugene,  '34  Or.  353,  43  L.  R.  A.  447,  footnote  p.  444, 
55  Pac.  868,  denying  that  change  of  county  road  to  city  street  is  additional 
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servitude:  Brand  v.  Multnomah  County,  38  Or.  92,  50  L.  R.  A.  393,  footnote  p. 
389,  84  Am.  St.  Rep.  772,  60  Pac.  390,  holding  bridge  approach  elevating  surface 
of  street  to  established  grade  not  increased  burden;  Chicago  &  N.  W.  R.  Co.  v. 
Milwaukee,  R.  &  K.  Electric  R.  Co.  95  Wis.  573,  37  L.  R.  A.  862,  60  Am.  St. 
Rep.  136,  70  N.  W.  678,  holding  that  construction  upon  public  street  of  electric 
railroad  imposes  additional  servitude;  Lentell  v.  Boston  &  W.  Street  R.  Co.  202 
Mass.  120,  88  N".  E.  765,  holding  construction  of  temporary  trestle  and  operation 
of  elevated  railroad  thereon  an  additional  servitude;  Foster  Lumber  Co.  v. 
Arkansas  Valley  &  W.  R.  Co.  20  Okla.  600,  30  L.R.A.  ( N.S. )  240,  100  Pac.  1110, 
holding  an  abutting  property  owner  whose  means  of  access  has  been  cut  off  or 
materially  interrupted  by  building  a  railway  track  upon  street  in  front  of  his 
property  can  recover  damages  therefor. 

Cited  in  footnote  to  Boston  &  A.  R.  Co.  v.  Worcester,  55  L.  R.  A.  623,  which 
holds  use  of  part  of  railroad  location  outside  of  tracks  for  approach  of  highway 
bridge  over  tracks  to  abolish  grade  crossing  not  new  easement  on  right  of  way. 

Cited  in  notes    (15  L.R.A. (N.S.)    52)    on  cutting  off  access  to  highway  as  a 
taking:     (106   Am.    St.   Rep.   237)    on   what   are   additional    servitudes   in   high- 
ways. 
It  i-_.lits   of   abutting-    owner   in    streets. 

Cited  in  Johnston  v.  Lonstorf,  128  Wis.  27,  107  N.  W.  459.  holding  alley  cannot 
be  vacated  without  compensation  to  abutting  owners. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Tyson,  59  L.  R.  A.  399,  which  sustains 
right  of  injunction  against  erection  of  pillars  in  street  in  front  of  adjoining  lot, 
obstructing  light  and  air  from  street. 

Cited  in  notes   (35  L.R.A. (N.S.)   194)   on  injunction  to  protect  right  of  ingress 
and  egress  from  street;    (122  Am.  St.  Rep.  220)    on  right  of  abutting  owner  to 
easement  of  light  and  air. 
Validity    of   assessment,    regardless    of   benefits. 

Cited  in  Lathrop  v.  Racine,  119  Wis.  473,  97  N.  W.  192,  holding  provision  em- 
powering council  to  compel  riparian  owners  to  build  docks  along  navigable 
harbor,  and,  in  case  of  their  failure,  to  award  contracts  and  assess  cost  upon 
abutting  property,  regardless  of  benefits,  void,  as  taking  property  without  com- 
pensation. v 
Power  of  equity  to  u'riinl  mandatory  injunctions. 

Cited  in  footnote  to  Allen  v.  Stowell,  68  L.R.A.  223,  which  sustains  right  to 
mandatory  injunction  to  compel  removal  of  dams  wrongfully  diverting  water  onto 
plaintiff's  property  so  as  to  destroy  trees  and  cut  gulches. 

29  L.  R.  A.  92,  TAYLOR  v.  DOWNEY,  104  Mich.  532,  53  Am.  St.  Rep.  472,  62 

N.  W.  716. 
Innkeeper's    lien    and    liability. 

Approved  in  Elliott  v.  Martin,  105  Mich.  507,  55  Am.  St.  Rep.  461,  63  N.  W. 
525.  holding  no  innkeeper's  lien  acquired  for  board  of  horse  under  express  agree- 
ment with  one  not  a  guest. 

Cited  in  footnotes  to  Cunningham  v.  Buckey,  35  L.  R.  A.  850.  which  holds  inn- 
keeper liable  for  theft  of  servants  from  guests  while  asleep:  Bradley  Livery  Co. 
T.  Snook,  55  L.  R.  A.  208.  which  denies  innkeeper's  liability  for  team  tied  under 
shed  without  his  attention  being  called  to  fact. 

Cited  in  notes  (99  Am.  St.  Rep.  583:  13  Eng.  Rul.  Cas.  129)  on  liability  of  inn- 
keeper for  property  of  guest;  (105  Am.  St.  Rep.  937)  on  who  are  guests  at  inn; 
(9  Eng.  Rul.  Cas.  284)  on  liability  of  gratuitous  bailee. 
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Care    In    keeping-    special    deposit. 

Cited  in  note  (32  L.  R.  A.  776)  on  care  required  of  bank  in  keeping  special 
deposit. 

29  L.  R.  A.  97,  BRIM  v.  JONES,  11  Utah,  200,  39  Pac.  825. 

Affirmed  in  165  U.  S.  180,  41  L.  ed.  677,  17  Sup.  Ct.  Rep.  282. 

Reconsideration  of  question  on  second  appeal  refused  in  13  Utah,  442,  45 
Pac.  46. 

29  L.  R,  A.  100,  EATON  v.  ROBINSON,  19  R.  I.  146,  31  Atl.  1058,  32  Atl.  339. 
Corporate  officers'  rig-lit  to  compensation. 

Cited  in  footnotes  to  Huffaker  v.  Germania  Safety  Vault  &  T.  Co.  46  L.  R.  A. 
384,  which  holds  directors  entitled  to  compensation  for  extraordinary  services 
performed  without  contract,  by  which  company  was  saved  from  bankruptcy; 
Bassett  v.  Fairchild,  52  L.  R.  A.  611,  which  sustains  director's  right,  without 
direct  contract,  to  compensation  for  services  not  connected  with  office;  Crichton 
v.  Webb  Press  Co.  67  L.R.A.  76.  which  denies  right  of  directors  to  fix  their  own 
salaries  or  vote  allowances  to  themselves  over  protest  of  other  directors. 
Hiu-ht  of  action  for  misappropriation  of  corporate  funds. 

Cited  in  Schoening  v.  Schwenk,  112  Iowa,  735.  84  N.  W.  916,  upholding  stock- 
holder's right  to  maintain  suit  against  officers  and  directors  for  misappropria- 
tion of  corporate  funds;  Van  Arnim  v.  American  Tube  Works,  188  Mass.  518.  74 
X.  E.  680,  holding  ratification  by  majority  of  stockholders  of  illegal  use  of  corpo- 
rate funds  not  binding  on  a  protesting  minority. 

29  L.  R.  A.  103,  AMERICAN  NAT.  BANK  v.  AMERICAN  WOOD  PAPER  CO. 

19  R.  I.  149,  61  Am.  St.  Rep.  746,  32  Atl.  305. 
Recitiil    in    note    as    affecting-    negotiability. 

Cited  in  note  (32  L.R.A.  (N.S.)  866)  on  recital  in  note  as  to  security  as  affect- 
ing negotiability. 

29  L.  R.  A.   104,  PENNSYLVANIA  CO.  v.  McCAFFREY,   139  Ind.  430,  38   X. 

E.  67. 
Duty  of  master  as  to  care  and  employment  of  servant. 

Cited  in  Cleveland,  C<  C.  &  St.  L.  R.  Co.  v.  Martin,  13  Ind.  App.  494,  41  N.  E. 
1051.  holding  proof  of  invitation  a  condition  to  recovery  for  injuries  to  em- 
ployee while  going  to  another  part  of  premises  to  eat  dinner;  Dillon  v.  Iowa  C. 
R.  Co.  118  Iowa,  651,  92  N.  W.  855,  holding  railroad  company  not  liable  to  en- 
gineer who  left  engine  to  urinate,  and  was  injured  while  between  cars;  Lake  Shore 
A  M.  S.  R.  Co.  v.  Enright,  227  111.  409,  81  N.  E.  374,  holding  locomotive  fireman 
not  necessarily  guilty  of  contributory  negligence  in  walking  across  tracks  to  get 
a  drink  of  water  at  place  provided  by  the  company. 

Cited   in   note    (48   L.   R.   A.    393)    on   duty  of   master   as   to   employment   of 
servants. 
Failnre    to    give    warning. 

Cited  in  Brown  v.  Central  Bermudez  Co.  162  Ind.  653.  69  X.  E.  150,  holding 
where  trains  are  run  closely  together  it  is  duty  of  railway  company  to  provide 
signals  at  crossing. 
—  Overworking-    servants. 

Cited  in  Republic  Iron  &  Steel  Co.  v.  Qhler,  161  Ind.  406,  68  X.  E.  901.  hold- 
ing evidence,  that  servant  had  been  required  to  perform  heavy  work  continuously 
for  forty-eight  hours,  competent  in  action  for  personal  injuries:  Ft  Wayne  & 
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W.  Valley  Traction  Co.  v.  Crosbie,  169  Ind.  288,  13  L.R.A.{N.S.)  1218,  81  K.  E. 
474,  14  Ann.  Cas.  117,  holding  interurban  railroad  company  which  knowingly 
places  an  incompetent  and  overworked  motorman  who  has  lost  a  great  deal  of 
sleep  in  charge  of  one  of  its  cars,  is  liable  for  his  negligence  in  causing  a  collision 
and  injuring  another  motorman;  McCrary  v.  Southern  R.  Co.  83  S.  C.  110,  65  S. 
E.  3,  18  Ann.  Cas.  840,  holding  testimony  tending  to  show  a  brakeman  was  kept 
on  duty  for  an  unreasonable  length  of  time  without  rest  and  while  in  this  con- 
dition was  run  over  by  freight  train  while  asleep  on  the  track  tends  to  show 
negligence  on  part  of  master  and  does  not  conclusively  show  contributory  negli- 
gence on  part  of  servant. 

Cited  in  notes  (13  L.R.A.  (N.S. )  1215)  on  overwork  of  servant  as  affecting  mas- 
ter's liability  for  injury;  (17  L.R.A.(N.S.)  774)  on  duty  of  master  to  provide 
sufficient  help. 

Distinguished  in  Smith  v.  Atchison,  T.  &  S.  F.  R.  Co.  39  Tex.  Civ.  App.  471,  87 
S.   W.  1052,  holding  fact  that  engineer  was  working  beyond  statutory  limit  of 
hours  did  not  abrogate  defense  of  his  contributory  negligence. 
Impulsive   act    as    contributory    negligence. 

Cited  in  Indiana  R.  Co.  v.  Maurer,  160  Ind.  28,  66  N.  E.  156,  holding  infirm 
person  not  guilty  of  contributory  negligence  in  impulsively  grabbing  hold  of  run- 
ning board  of  car,  to  prevent  fall  due  to  premature  starting  of  car;  Dieckman  v. 
Louisville  &  S.  I.  Traction  Co.  46  Ind.  App.  17,  89  N.  E.  909,  holding  that  person 
who  in  attempting  to  pass  over  highway  between  moving  cars  on  one  track 
was  suddenly  confronted  with  one  on  another  track  is  not  chargeable  with  con- 
tributory negligence  in  failing  to  avoid  peril  which  on  reflection  he  might  have 
avoided;  Louisville  &  S.  I.  Traction  Co.  v.  Worrell,  44  Ind.  App.  487,  86  N.  E. 
78,  holding  that  woman  who  jumped  from  street  car  while  in  motion  because  of 
fright  at  escape,  of  electricity  from  controller  causing  lurid  flashes  and  fire  to 
car  is  not  guilty  of  contributory  negligence;  Mclntyre  v.  Orner,  166  Ind.  70,  4 
L.R.A.  (N.S.)  1137,  117  Am.  St.  Rep.  359,  76  N.  E.  750,  8  Ann.  Cas.  1087,  hold- 
ing one  acting  in  view  of  sudden  peril  caused  by  defendant's  negligence  is  not 
guilty  of  contributory  negligence  because  the  act  done  ordinarily  would  constitute 
contributory  negligence;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Collins,  168  Ind. 
474,  80  N.  E.  415,  holding  an  instruction  as  to  duties  of  a  railroad  freight  con- 
ductor in  case  of  sudden  peril,  will  not  be  condemned  on  the  ground  that  he  'was 
responsible  for  such  peril,  where  the  proof  shows  otherwise. 

Cited  in  notes  (2  L.R.A.  (N.S.)  955)  on  negligence  in  attempting  to  save  em- 
ployer's property;  (37  L.R.A. (N.S.)  44)  on  care  required  in  sudden  emergency. 

Distinguished  in  Mayott  v.  Norcross  Bros.  24  R.  I.  197,  52  Atl.  894,  holding  no 
emergency  shown  to  have  existed  so  as  to  bring  case  within  exception  of  general 
rule  as  to  assumption  of  risk. 

29  L.  R.  A.  110,  TILLMAN  v.  OTTER,  93  Ky.  600,  20  S.  W.  1036. 
Validity    of    acts    of    less    than    majority. 

Cited  in  Re  Schuylkill  Haven  Nominations,  20  Pa.  Co.  Ct.  420T  denying  power 
of  two  members  of  committee  of  twelve  to  change  place  of  meeting;  Richardson 
v.  Young,  122  Tenn.  546,  125  S.  W.  664.  on  question  as  to  whether  constitutional 
quorum  of  each  house  of  general  assembly  applies  to  joint  convention  of  both 
houses. 
Compelling-  attendance  of  absent  trustee. 

Cited  in  footnote  to  Wampler  v.  State,  38  L.  R.  .A.  829,  which  authorizes  man- 
damus to  compel  township  trustee  to  meet  with  others  in  order  to  obtain  quorum. 
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Harden    of    showing;'  title    to    office. 

Cited  in  Wilson  v.  Tye,  126  Ky.  38,  102  S.  W.  856;  Dorain  v.  Walters,  132  Ky. 
62,  116  S.  W.  313;  Nelson  v.  Sneed,  112  Tenn.  49,  83  S.  W.  786,— holding  burden 
of  showing  title  to  office  is  on  contestant. 
Preventing   action   of    body    by   absence   therefrom. 

Cited  in  Davis  v.  Claus,  125  Ky.  11,  100  S.  W.  1082,  holding  members  of  one 
branch  of  general  council  can  by  absenting  themselves  prevent  remaining  members 
of  general  council,  who  constitute  a  majority  of  both  branches,  from  electing  city 
officer. 

29  L.  R.  A.  113,  FRENCH  v.  STATE,  141  Ind.  618,  41  N.  E.  2. 
Constitutional    power    of    appointment. 

Cited  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  389,  39  So.  929,  holding  in  ab- 
sence of  constitutional  provisions  the  power  of  the  legislature  regulating  appoint- 
ments to  statutory  offices  is  absolute. 

Cited  in  footnote  to  Johnson  v.  State,  38  L.  R.  A.  373,  which  holds  statute 
depriving  governor  of  power  to  appoint  judges  of  inferior  court  by  changing  its 
name,  void. 
I. MIII;    acquiescence   as   affecting:    construction    of   statute    or    Constitution. 

Cited  in  State  v.  Gerhardt,  145  Ind.  458,  33  L.  R.  A.  321,  44  N.  E.  469,  holding 
that  practice  of  legislature,  unquestioned  for  forty  years,  will  control  construc- 
tion of  constitutional  provision  applicable  to  amendments  of  statutes;  Tern> 
Haute  v.  Evansville  &  T.  H.  R.  Co.  149  Ind.  186,  37  L.  R.  A.  194,  46  N.  K.  77. 
holding  that  acquiescence  for  forty  years  in  legislative  construction  of  Constitu- 
tion becomes  conclusive;  Indianapolis  v.  Navin,  151  Ind.  147,  41  L.  R.  A.  341. 
47  N.  E.  525,  and  Smith  v.  Indianapolis  Street  R,  Co.  158  Ind.  435,  63  N.  E. 
849,  holding  acquiescence  for  forty-five  years  in  legislature's  power  to  regulate 
corporations,  influential  in  determining  constitutional  provision  as  to  creating 
corporations  by  special  acts;  Wilcoxon  v.  Bluffton,  153  Ind.  279,  54  N.  E.  110, 
holding  town  officials'  acquiescence  in  judiciary's  treatment  of  school  bonds  as 
town  debts  may  be  entitled  to  great  weight  in  construing  statute;  State  ex  rel. 
Gleason  v.  Gerdink,  173  Ind.  251,  90  X.  E.  70,  holding  that  uniform  practice,  cus- 
tom and  course  of  legislation  under  constitutional  provision,  as  well  as  failure  to 
amend,  may  be  considered  in  construing  such  provision:  Spaulding  v.  Mott,  167 
Md.  66,  76  N.  E.  620,  holding  long  acquiescence  influential  in  construction  of 
statute. 
Judicial  exercise  of  legislative  powers. 

Cited  in  Terre  Haute  v.  Evansville  &  T.  H.  R.  Co.  149  Ind.  184,  37  L.  R.  A. 
194,  46  N.  E.  77,  sustaining  act  conferring  upon  circuit  court  judges  power  to 
appoint  city  commissioners;  Indianapolis  v.  State,  172  Ind.  478,  88  N.  E.  687, 
holding  statute  requiring  judges,  upon  petition,  to  appoint  appraisers  to  deter- 
mine benefits  and  damages  in  a  street  improvement  proceeding  does  not  confer 
upon  such  appraisers  judicial  powers  within  meaning  of  constitution. 

Cited  in  footnotes  to  Norwalk  Street  R.  Co.'s  Appeal.  39  L.  E.  A.  704.  which 
holds  approval  and  adoption  or  modification  of  plan  for  street  railway  not  ju- 
dicial power;  Zanesville  v.  Zanesville  Teleg.  &  Teleph.  Co.  52  L.  R.  A.  150.  which 
sustains  statute  empowering  probate  court  to  direct  mode  of  constructing  tele- 
graph or  telephone  line  in  street;  Re  Davies.  56  L.  R.  A.  855.  which  holds  that 
supreme  court  justice  may  be  empow%red  to  appoint  referee  to  take  testimony 
to  aid  in  suppressing  monopoly. 


445  L.  R.  A.  CASES  AS  AUTHORITIES.  [29  L.R.A.  120 

Member  of  acbool  board  as   ministerial  officer. 

Cited  in  State  v.  Loechner,  65  Neb.  825,  59  L.  R.  A.  919,  91  X.  W.  874,  holding 
member  of  board  of  education  in  city,  ministerial  officer. 
Duty   of   one    denying   validity    of   statute. 

Cited  in  Overshiner  v.  State,  156  Ind.  188,  51  L.  R.  A.  749,  83  Am.  St.  Rep. 
187,  59  N.  E.  468,  holding  that  one  assailing  validity  of  act  must  specify  particu- 
lar constitutional  provision  violated. 

29  L.  R.  A.  120,  SOUTHERN  BLDG.  &  L.  ASSO.  v.  ANNISTON  LOAN  &  T.  CO. 

101  Ala.  582,  46  Am.  St.  Rep.  138,  15  So.  123. 
Application    of    payments    on    loan    association    contracts. 

Cited  in  Gwin  v.  National  Bldg.  &  L.  Asso.  121  Ala.  574,  25  So.  843,  holding 
one  executing  mortgage  to  loan  association  as  security  not  entitled  to  credit  for 
payments  before  maturity;  Capital  City  Ins.  Co.  v.  Jones,  128  Ala.  364,  86  Am. 
St.  Rep.  152,  30  So.  674,  upholding  modification  of  original  agreement  by  appli- 
cation of  payments  to  mortgage  debt,  instead  of  on  stock  subscription;  Hayes  v. 
Southern  Home  Bldg.  &  L.  Asso.  124  Ala.  670,  82  Am.  St.  Rep.  216,  26  So.  527, 
holding  payments  made  on  stock  retransferred  to  loan  association  as  security 
for  loan  not  credits  on  loan;  Caston  v.  Stafford,  92  Mo.  App.  191,  denying  that 
monthly  dues  on  stock  in  loan  association  constitute  payments  on  loan;  Coltrane 
v.  Blake,  51  C.  C.  A.  463,  113  Fed.  791,  holding  borrowing  stockholder  in  loan 
association  entitled  to  pro  rata  share  in  distribution  of  assets,  without  credit 
on  loan  for  payments  on  stock;  Phelps  v.  American  Sav.  &  L.  Asso.  121  Mich. 
355,  80  N.  W.  120,  holding  payments  on  unmatured  stock  not  applicable  to  mort- 
gage debt,  on  insolvency  of  association ;  Pioneer  Sav.  &  L.  Co.  v.  Cannon,  96  Tenn. 
605.  33  L.  R.  A.  114,  footnote  p.  112,  54  Am.  St.  Rep.  858,  36  S.  W.  386,  denying 
right  to  credit  for  forfeited  payments  on  lapsed  shares  of  loan  association; 
Hale  v.  Gullick,  13  S.  D.  647,  84  N.  W.  196  (dissenting  opinion),  majority  hold- 
ing credit  of  dues  on  stock  or  loan  immaterial  in  winding  up  affairs  of  insolvent 
association;  Wilson  v.  Martinez,  47  C.  C.  A.  593,  108  Fed.  707;  Manorita  v. 
Fidelity  Trust  &  Loan  Co.  101  Fed.  10,  denying  loan  association's  right  to  hold 
mortgage  as  security  for  further  instalments  after  mortgage  debt  extinguished; 
Bell  v.  Southern  Home  Bldg.  &  L.  Asso.  140  Ala.  375,  103  Am.  St.  Rep.  41,  37  So. 
237,  holding  a  member  of  a  building  and  loan  association  by  becoming  a  borrower 
assumes  an  interest  bearing  debt  to  the  association  separate  from  debt  created 
by  his  subscription  for  stock  therein,  and  such  member  is  not  entitled  to  have 
payment  made  on  account  of  stock  treated  as  payment  of  sum  borrowed. 

Cited  in  footnotes  to  Strauss  v.  Carolina  Interstate  Bldg.  &  Loan  Asso.  30. 
L.R.A.  693,  which  holds  all  money  paid  by  borrowing  members  of  loan  associa- 
tion to  be  credits  on  amounts  borrowed :  Post  v.  Mechanics'  Bldg.  &  L.  Asso.  34 
L.  R.  A.  201,  which  denies  right  to  credit,  on  usurious  loans,  payment  of  dues 
on  loan  association  stock;  Hale  v.  Cairns,  44  L.  R.  A.  261,  which  denies  right 
to  apply  dues,  paid  on  stock,  on  mortgage  to  insolvent  loan  association;  People's 
Bldg.  &  L.  Asso.  v.  McPhillamy,  59  L.  R.  A.  743,  which  holds  that  when  insolvent 
loan  association  goes  into  voluntary  liquidation  prematurely,  borrowing  member 
cannot  be  credited  with  full  amount  of  dues  paid  on  stock:  Ottensoser  v.  Scott. 
66  L.R.A.  346,  which  holds  borrowing  members  of  insolvent  loan  association  en- 
titled to  be  credited  only  for  such  pro  rata  amount  of  full  face  or  book  value  of 
stock  as  actual  conditions  may  warrant  based  on  net  assets  in  receiver's  hands. 

Distinguished  in  Pioneer  Sav.  &  Loan  Co.  v.  Nonnemacher,  127  Ala.  548,  30  So. 
79,  holding  borrower  entitled  to  have  withdrawal  value  of  stock,  retransferred  to 
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loan  association  as  collateral  security,  indorsed  on  mortgage  debt  at  time  of  for- 
feiture. 

Criticized  in  Randall  v.  National  Bldg.  Loan  &  Protective  Union,  43  Neb.  878. 
29  L.  R,  A.  137,  62  N.  W.  252,  refusing  to  enforce  agreement  as  to  forfeiture  <>. 
stock  in  loan  association,  pledged  as  collateral  security,  without  allowing  crodii 
on  loan. 
Relation    between     loan     association    and    subscriber. 

Cited  in  Pioneer  Sav.  &  L.  Co.  v.  Nonnemacher,  127  Ala.  545.  30  So.  79,  holdiiiL: 
that  one  subscribing  to  stock  of  loan  association,  and  retransferring  it  <is  eol 
lateral  security  for  loan,  occupies  relation  of  shareholder  and  borrower;   Beck 
ley  v.  United  States  Sav.  &  L.  Co.  147  Ala.  197,  40  So.  655,  holding  party  apply 
ing   for   membership   in   a   building   and   loan   association    and    receiving   shan^ 
therefor   who   afterwards   borrows   money   and   executes   a   mortgage   occupies   a 
portion  as  member  and  borrower. 
Amount   recoverable   on   loan   association   mortgage. 

Cited  in  footnote  to  Roberts  v.  American  Bldg.  &  L.  Asso.  33  L.  R.  A.  744,  whi<-' 
holds  amount  recoverable  on  loan  association  mortgage  is  amount  of  interest,  due*-, 
and  fines,  and  present  value  of  anticipated  payment. 
Liability   of  member   of  loan   association    for   assessments. 

Cited  in  note   (29  L.  R,  A.  177)   on  liability  of  advanced  member  of  building 
and  loan  association  to  assessment  for  losses. 
Usury  as   to   building   and   loan   association    contracts. 

Cited  in  Johnson  v.  National  Bldg.  &  L.  Asso.  125  Ala.  481,  82  Am.  St.  Rep. 
257,  28  So.  2,  holding  building  and  loan  association  contracts  not  within  statute 
applicable  to  usury;  Sheldon  v.  Birmingham  Bldg.  &  L.  Asso.  121  Ala.  283,  25 
So.  820;  Interstate  Bldg.  &  L.  Asso.  v.  Brown.  128  Ala,  469.  29  So.  656:  Farmers 
Sav.  &  Bldg.  &  L.  Asso.  v.  Kent,  131  Ala.  255,  30  So.  874, — holding  charge  of 
premium  and  interest  on  loan  is  not  usury;  Barrett  v.  Central  Bldg.  &  L.  Asso. 
130  Ala.  298,  30  So.  347,  holding  bill  alleging  intention  of  parties  to  make  loan 
usurious,  demurrable;  Southern  Bldg.  &  L.  Asso.  v.  Casa  Grande  Stable  Co.  128 
Ala.  629,  29  So.  654,  raising,  without  deciding,  question  of  usury  as  to  building 
and  loan  association  contracts. 

29  L.  R,  A.  127,  BUIST  v.  BRYAN,  44  S.  C.  121,  51  Am.  St.  Rep.  787,  21  S.  E.  537. 
Effect  of  dissolution  or  Insolvency  on  contracts  of  loan  associations. 

Approved  in  Sumter  Bldg.  &  L.  Asso.  v.  Winn,  45  S.  C.  386,  23  S.  E.  29,  hold- 
ing that  premature  dissolution  of  loan  association  forfeits  right  to  foreclose  mort- 
gage against  defaulting  borrower:  Clarke  v.  Olson,  9  N.  D.  373.  83  X.  W.  510. 
and  Meares  v.  Finlayson,  63  S.  C.  540,  41  S.  E.  779,  holding  that  appointment 
of  receiver  terminates  borrower's  contract  and  entitles  him  to  credit  payments 
on  loan. 

Cited  in  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  311,  and  Interstate 
Bldg.  &  L.  Asso.  v.  Edgefield  Hotel  Co.  120  Fed.  427,  holding  stockholder  charge- 
able with  loan  and  interest  and  entitled  to  credit  for  premiums  when  association 
insolvent;  Armstrong  v.  United  States  Bldg.  &  L.  Asso.  15  App.  D.  C.  18,  holding 
borrowing  member  entitled  to  release  upon  dissolution  of  association  by  payment 
of  present  value  of  aggregate  instalments  unpaid:  Leahy  v.  National  Bldg.  &  L. 
Asso.  100  Wis.  568,  69  Am.  St.  Rep.  945,  76  N.  W.  625,  and  Curtis  v.  Granite 
State  Provident  Asso.  69  Conn.  11,  fil  Am.  St.  Rep.  17,  36  Atl.  1023,  holding  that 
mortgage  debts  become  due  upon  dissolution  of  loan  association:  Manorita  T. 
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Fidelity  Trust  &  Loan  Co.  101  Fed.  12,  holding  borrowing  stockholder  required  to 
contribute  pro  rata  share  to  association's  losses. 

Cited  in  note  (61  Am.  St.  Rep.  26,  27,  28)  on  effect  of  insolvency  of  loan  asso- 
ciation on  rights  and  liabilities  of  members. 

Distinguished  in  Monier  v.  Clark,  12  N.  M.  128,  75  Pac.  35,  holding  the  borrow- 
ing member  of  an  insolvent  building  and  loan  association  after  the  payment  of  its 
debts   is  entitled   to  a  pro   rata  dividend  with  the  nonborrowing  member  upon 
his  stock. 
Application  of  payments  on  loan  association  contracts. 

Cited  in  People's  Bldg.  &  L.  Asso.  v.  McPhilamy,  81  Miss.  79,  59  L.  R.  A.  744, 
95  Am.  St.  Rep.  &93,  32  So.  1001,  holding  that  borrowing  member  cannot  be 
credited  with  full  amount  of  dues  paid  on  stock  when  insolvent  loan  association 
goes  into  voluntary  liquidation  prematurely;  Carpenter  v.  Lewis,  65  S.  C.  405, 
43  S.  E.  881,  denying  right  of  receiver  of  loan  association  to  collect  costs  or 
interest  on  usurious  contract,  but  all  dues  and  interest  paid  by  borrower  must 
be  credited  on  loan;  Pollock  v.  Carolina  Interstate  Bldg.  &  L.  Asso.  51  S.  C. 
424,  64  Am.  St.  Rep.  683,  29  S.  E.  77,  holding  that  all  money  paid  on  stock  in 
loan  association  must  be  credited  on  debt;  Hale  v.  Thomas,  20  Utah,  432,  59  Pac. 
241;  Hale  v.  Stenger,  22  Wash.  520,  61  Pac.  156;  Hale  v.  Barker,  129  Cal.,425, 
02  Pac.  168, —  applying  on  mortgage,  given  to  secure  loan,  monthly  payments 
made  on  stock,  when  association  insolvent;  Hale  v.  Cairns,  8  N.  D.  150,  44  L.  R.  A. 
262,  73  Am.  St.  Rep.  746,  77  N.  W.  1010,  denying  right  of  defaulting  borrower  to 
apply  on  mortgage  debt,  premiums  paid  on  stock  assigned  as  security. 

Cited  in  footnotes  to  Post  v.  Mechanics'  Bldg.  &  L.  Asso.  34  L.R.A.  201,  which 
denies  right  to  credit  on  usurious  loans,  payment  of  dues  on  loan  association 
stock;  Ottensoser  v.  Scott,  66  L.R.A.  346,  which  holds  borrowing  members  of 
insolvent  loan  association  entitled  to  be  credited  only  for  such  pro  rata  amount 
of  full  face  or  book  value  of  stock  as  actual  conditions  may  warrant  based  on 
net  assets  in  receiver's  hands. 

Disapproved  in  Price  v.  Kendall,   14  Tex.   Civ.   App.   31,  36   S.   W.   810,   and 
Curtis  v.  Granite  State  Provident  Asso.   69   Conn.   14,  61   Am.   St.  Rep.   17,  36 
Atl.  1023,  holding  that  dues  paid  by  borrowing  member  on  stock  should  not  be 
credited  on  debt. 
Usury  as  affecting  contracts  of  loan  association. 

Cited  in  Turner  v.  Interstate  Bldg.  &  L.  Asso.  47  S.  C.  404,  25  S.  E.  278,  hold- 
ing stipulation  that  amount  received  by  association  shall  not  exceed  loan  and  in- 
terest not  usurious;  Carpenter  v.  Lewis,  60  S.  C.  4Q,  38  S.  E.  244,  applying 
remedy  in  force  in  forum  for  collection  of  usurious  interest  by  nonresident  on 
contract  executed  in  another  state;  Guarantee  Sav.  Loan  &  Invest.  Co.  v.  Alex- 
ander, 96  Fed.  872,  holding  that  usury  laws  of  District  of  Columbia  govern  loan 
association  contract  made  there,  affecting  property  in  South  Carolina. 
Excessive  collection  by  loan  association. 

Cited  in  Pollock  v.  Carolina  Interstate  Bldg.  &  L.  Asso.  48  S.  C.  78,  59  Am.  St. 
Rep.  695.  25  S.  E.  977,  holding  excessive  collection  shown  by  complaint  in  action 
against  loan  association,  stating  that  after  certain  payments  had  been  made  on 
bond,  the  property  was  burned  and  insurance  money  deposited  in  bank,  from 
which  association  drew  more  than  sufficient  to  pay  balance  due  on  bond. 
Relation  between  loan  association  and  borrower. 

Cited  in  Meares  v.  Finlayson,  55  S.  C.  117,  32  S.  E.  986,  holding  that  assign- 
ment of  stock  to  association  as  security  for  loan  established  relation  of  lender 
and  borrower. 
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Borrower's  liability  (or  payment*. 

Distinguished  in  Buist  v.  Fitzsimmons,  44  S.  C.  141,  21  S.  E.  610,  holding 
borrower  from  loan  association  who  gave  bond  requiring  monthly  payments  until 
assets  should  pay  $200  per  share  not  relieved  from  liability  because  required  sum 
has  been  paid,  but  wasted  by  directors,  and  because  of  action  to  appoint  receiver. 
When  rehearing:  «  ill  be  denied. 

Followed  in  Buist  v.  Salvo,  44  S.  C.  145,  21  S.  E.  615,  dismissing  petition  for 
rehearing  when  no  material  fact  overlooked. 

29   L.   R.   A.    133,   RANDALL  v.   NATIONAL    BLDG.   LOAN   &   PROTECT  I  \  ' 

UNION.  42  Neb.  809,  60  N.  YV.  1019. 
Rehearing  denied  in  43  Neb.  877.  62  N.  W.  252. 
Application  of  payments  on  loan  association  contract*. 

Followed,  without  discussion,  in  Stearns  v.  National  Bldg.  Loan  &,  Protective- 
Union,  42  Neb.  817,  60  N.  W.  1022. 

Cited  in  People's  Bldg.  Loan  &  Sav.  Asso.  v.  Giluiore,  1  Herdman  (Neb.)  183. 
90  N1.  W.  108,  upholding  right  of  defaulting  borrower  from  loan  association  to 
have  credit  for  present  value  of  his  stock  applied  on  mortgage  debt;  Coltrane  v. 
Baltimore  Bldg.  &  L.  Asso.  110  Fed.  311,  holding  stockholder  chargeable  with  loan 
and  interest  and  credited  with  payments  and  interest  when  association  insolvent ; 
Sawtelle  v.  North  American  Sav.  L.  &  Bldg.  Co.  14  Utah,  449,  48  Pac.  211,  decree- 
ing that  sum  paid  as  dues  on  stock  in  loan  association  must  be  applied  in  reduc- 
tion of  loan;  Western  Sav.  Co.  v.  Houston,  38  Or.  381,  65  Pac.  611;  People's  Bldp. 
L.  &  Sav.  Asso.  v.  Fowble,  17  Utah,  129,  53  Pac.  999;  Hale  v.  Stenger,  22  Wash. 
520,  61  Pac.  156. —  holding  that  all  sums  paid  to  association  must  be  credited  on 
mortgage  debt:  Armstrong  v.  United  States  Bldg.  &  L.  Asso.  15  App.  D.  C.  18. 
holding  borrowing  member  entitled  to  release  upon  dissolution  of  association  by 
payment  of  present  money  value  of  aggregate  instalments  unpaid;  Buist  v. 
Bryan,  44  S.  C.  129,  29  L.  R.  A.  133,  51  Am.  St.  Rep.  787,  21  S.  E.  597,  holding 
that  monthly  payments  on  stock  should  be  credited  on  mortgage  when  asM>rh 
tion  is  in  hands  of  receiver;  Fidelity  Sav.  Asso.  v.  Bank  of  Commerce,  12  \Yy>. 
351,  75  Pac.  448,  holding  payment  of  dues  upon  his  stock  by  a  borrowing  mem 
ber  of  a  building  and  loan  association  are  not  ipso  facto  payments  upon  his 
debt  due  association  of  loan  made  to  him. 

Cited  in  footnotes  to  Post  v.  Mechanics'  Bldg.  &  L.  Asso.  34  L.R.A.  201,  which 
denies  right  to  credit,  on  usurious  loans,  payment  of  dues  on  loan  association 
stock;  Ottensoser  v.  Scott.  66  L.R.A.  346,  which  holds  borrowing  members  of 
insolvent  loan  association  entitled  to  be  credited  only  for  such  pro  rata  amount 
of  full  face  or  book  value  of  stock  as  actual  conditions  may  warrant  based  on 
net  assets  in  receiver's  hands. 

Distinguished  in  Hale  v.  Cairns,  8  N.  D.  150,  44  L.  R.  A.  262,  73  Am.  St.  Rep. 
746,  77  N.  W.  1010.  denying  right  of  defaulting  borrower  to  npply  on  debt,  pre- 
miums paid  on  stock  assigned  as  security;  Anselme  v.  American  Sav.  &  L.  Asso. 
63  Neb.  529,  88  N.  W.  665,  denying  borrower's  right  to  credit  upon  loan  for 
money  paid  as  dues  when  association  insolvent;  Monier  v.  Clark,  12  N.  M.  128, 
75  Pac.  35.  holding  borrowing  member  of  a  building  and  loan  association  after 
payment  of  its  debts,  is  entitled  to  a  pro  rata  dividend  with  the  nonborrowing 
member  on  his  stock. 
Usury  in  loan  association  contract. 

Cited  in  National  Mut.  Bldg.  &  L.  Asso.  v.  Keeney.  57  Neb.  98,  77  N.  W.  44-2. 
denying  right  of  loan  association  to  recover  interest  on  principal,  where  contract 
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provided  for   payments   in   such  manner  as  to  allow  association  to  collect  more 

than  legal  rate. 

Relation    between    loan    association    and    member. 

Cited  in  Livingston  Loan  &  Bldg.  Asso.  v.  Drummond,  49  Neb.  206,  68  1ST.  W. 
375,  holding  that  advancement  of  funds  upon  assignment  of  stock  to  loan  asso- 
ciation as  security  establishes  relation  of  lender  and  borrower. 
Surrender   of  stock  as  affecting  liability   for   dues. 

Cited  in  Rear  v.  Eastern  Bldg.  &  L.  Asso.  2  Neb.  (Unof.)  899,  90  N.  W. 
643,  holding  borrower  who  assigned  his  stock  to  loan  association  as  collateral 
security  for  advancement  not  liable  for  payment  of  dues  on  such  stock,  since  he 
has  no  interest  in  its  accumulations. 

2!»  L.  R.  A.  137,  UNION  P.  R.  CO.  v.  ERICKSON,  41  Neb.  1,  59  N.  W.  347. 
Liability   for   injury   by   things   thrown    from    train. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Berry,  152  Ind.  619,  46  L.  R.  A.  57, 
53  X.  E.  415,  denying  that  injury  to  trackwalker  from  collision  with  iron  pin 
thrown  from  passing  engine  proves  negligence  on  part  of  railroad  company. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Martin,  55  L.  R.  A.  361,  which 
denies  duty  of  railroad  company  to  use  care  to  prevent  piece  of  broken  brake 
shoe  flying  from  car  and  injuring  one  using  track  for  his  own  affairs. 
Duty    of   railroad    company   to   give   signals. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Metcalf,  44  Neb.  860,  28  L.  R.  A.  827,  63 
X.  W.  51,  holding  one  transferring  coal  from  car  to  wagon  to  be  within  protec- 
tion of  statute  requiring  sounding  of  signal  by  approaching  train. 
Who  are  fellow  servants. 

Followed  in  Omaha  &  R.  Valley  R.  Co.  v.  Krayenbuhl,  48  Neb.  555,  67  N.  W. 
447,  holding  foreman  of  section  crew  and  engineer  in  charge  of  train  not  con- 
nected with  former's  work  not  fellow  servants. 

Cited  in  Union  P.  R.  Co.  v.  Doyle,  50  Neb.  557,  70  N.  W.  43,  holding  section- 
man  working  under  boss  not  fellow  servant  of  foreman  of  gravel  train;  Chicago, 
B.  &  Q.  R.  Co.  v.  Kellogg,  54  Neb.  131,  74  N.  W.  454,  holding  station  agent 
charged  with  duty  of  setting  brakes  on  cars  sidetracked  not  fellow  servant  of 
car  inspector;  Missouri  P.  R.  Co.  v.  Lyons,  54  Neb.  641,  75  N.  W.  13,  holding 
members  of  two  switching  crews,  engaged  in  same  yard  and  under  same  yard 
master,  fellow  servants;  St.  Louis  &  S.  F.  R,  Co.  v.  Furry,  52  C.  C.  A.  523,  114 
Fed.  903,  holding  fireman  injured  through  failure  of  operator  to  deliver  orders 
not  fellow  servant  of  latter;  Nocita  v.  Omaha  &  Council  Bluffs  Street  R.  Co.  89 
Neb.  215,  131  N.  W.  214,  holding  that  section  hand  on  street  railroad  and  motor- 
man  were  not  fellow  servants;  Hjelm  v.  Volz,  87  Neb.  106,  127  N.  W.  211,  hold- 
ing that  millwright  working  in  any  part  of  packing  plant  as  directed  and  oiler, 
employed  only  in  fertilizer  dryer  house,  were  not  fellow  servants;  Judd  v.  Letts, 
158  Cal.  363,  41  L.R.A.  (N.S.)  160,  111  Pac.  12,  holding  that  phrase  "another 
department  of  labor"  as  used  in  employer's  liability  act  must  be  construed  ac- 
cording to  ordinary  significance  of  words  used,  taken  in  connection  with  apparent 
purpose  of  act. 

Cited  in  note  (50  L.  R.  A.  446,  447,  458)  on  what  servants  are  deemed  to  be  in 
same   common   employment   apart   from   statutes,   where  no   question   as   to  vice 
principalship  arises. 
Vice  principnlship  as   determined  by   net   causing   injury. 

Cited  in  note   (54  L.  R.  A.  47)   on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury. 
L.R.A.  An.  Vol.  IV.— 29- 
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r 
Contributory   negligence   as   question    (or   jury. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R,  A. 
146,  which  holds  contributory  negligence  of  employee  in  using  defective  ladder  to 
adjust  belt,  after  complaining  to  manager  and  being  told  that  it  was  all  right, 
question  for  jury. 
Inference   of   negligence    from   surrounding   facts. 

Cited  in  Riley  v.  Cudahy  Packing  Co.  82  Neb.  324,  117  X.  W.  765,  holding 
where  a  large  steel  plate  toppled  over  and  injured  an  employee  it  is  not  neces- 
sary that  any  witness  should  testify  directly  as  to  the  cause  of  its  falling. 

29  L.  R.  A.  143,  JONES  v.  ASPEN  HARDWARE  CO.  21  Colo.  263,  52  Am.  St. 

Rep.  220,  40  Pac.  457. 
Creation,  power*,  and  liabilities  of  de  facto  and  de  jure  corporation*. 

Cited  in  Miller  v.  Williams,  27  Colo.  38,  59  Pac.  740,  holding  that  foreign 
corporation  may  take  under  trust  deed  executed  before,  and  delivered  after,  filing 
certificate;  Maryland  Tube  &  Iron  Works  v.  West  End  Improv.  Co.  87  Md.  217,  39 
L.  R.  A.  814,  39  Atl.  620,  holding  failure  to  pay  bonus  tax,  good  defense  to  action 
by  corporation  for  specific  performance  of  contract;  Card  v.  Moore,  68  App.  Div. 
335,  74  N.  Y.  Supp.  18,  holding  filing  of  certificate  in  office  of  town  clerk  only  in- 
sufficient to  complete  organization;  Gilkey  v.  How,  105  Wis.  46,  49  L.  R.  A.  485, 
81  N.  W.  120,  holding  that  defective  organization  of  town  under  valid  law  creates 
de  facto  town;  Gastonia  Cotton  Mfg.  Co.  v.  Wells  Co.  128  Fed.  375,  63  C.  C.  A. 
117,  holding  corporation  not  created  with  power  to  bring  action  in  Federal  court, 
where  no  capital  stock  was  paid  in  or  certificates  issued;  Stevens  v.  Episcopal 
Church  History  Co.  140  App.  Div.  579,  125  N.  Y.  Supp.  573,  holding  that  exe- 
cution of  certificate  of  incorporation  without  any  direction  for  filing  does  not 
amount  to  attempt  to  comply  with  law,  and  in  transacting  business  under  it 
signers  are  liable  as  partners;  Lynch  v.  Perryman,  29  Okla.  621,  119  Pac.  229, 
holding  that  person  who  sells  land  to  concern  denominated  as  corporation  and 
takes  lease  from  it  in  which  it  is  stipulated  that  he  shall  never  contest  right 
of  lessor,  is  estopped  from  showing  concern  was  not  corporation,  as  is  also  his 
assignee:  National  Shutter  Bar  Co.  v.  Zimmerman,  110  Md.  318,  73  Atl.  19, 
holding  a  corporation  cannot  maintain  an  action  for  libel  upon  it,  published 
after  its  organization  but  before  it  paid  the  bonus  tax  imposed  by  statute  as  a 
condition  precedent  to  its  corporate  existence. 

Cited  in  footnote  to  Slocum  v.  Head,  50  L.  R.  A.  324,  which  holds  persons  at- 
tempting to  incorporate  by  filing  original  articles,  instead  of  copies,  entitled  to  all 
rights  of  corporation  as  to  persons  dealing  with  them  as  such. 

Cited  in  notes    (94  Am.  St.  Rep.  595,  597)    on  transactions  in  name  of  sup- 
posed but  nonexisting  corporation;    (118  Am.  St.  Rep.  255,  259)    on  what  con- 
stitutes a  corporation  de  facto. 
Title  of  act. 

*  Cited  in  Cardillo  v.  People.  26  Colo.  361,  58  Pac.  678,  holding  provision  im- 
posing penalty  for  opening  bars  on  Sunday  germane  to  title  of  act  "To  Regulate 
Saloons,  and  Imposing  Penalties  for  Violations." 

Cited   in  note    (64   Am.   St.   Rep.   75,   85)    on   sufficiency   of   title   of   statute. 

29  L.  R.  A.   145,  CARPENTER'S  APPEAL,  170  Pa.  203,  50  Am.  St.  Rep.  765, 

32  Atl.  637. 
Right    to    take    or   administer    property    as    affected    by    murder. 

Cited  in  Re  Fleming,  16  Misc.  444,  38  N.  Y.  Supp.  611,  holding  that  indictment 
of  remainderman  for  murder  of  life  tenant  prevents  distribution  until  charge 
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disposed  of;  Schmidt  v.  Northern  Life  Asso.  112  Iowa,  45,  51  L.  R.  A.  144,  84 
Am.  St.  Rep.  323,  83  N.  W.  800,  holding  that  murder  of  assured  by  beneficiary  for- 
feits rights  under  certificate;  McCue  v.  Northwestern  Mut.  L.  Ins.  Co.  93  C.  C. 
A.  71,  167  Fed.  440;  Collins  v.  Metropolitan  L.  Ins.  Co.  232  111.  43,  14  L.R.A. 
(N.S.)  359,  122  Am.  St.  Rep.  54,  83  N.  E.  542,  13  Ann.  Cas.  129,— holding 
legal  execution  of  insured  for  crime  does  not  bar  suit  on  insurance  policy; 
Wellner  v.  Eckstein,  105  Minn.  450,  117  N.  W.  830,  as  to  right  of  widow  who 
murdered  husband  to  inherit  under  statute  of  descent;  McAllister  v.  Fair,  72 
Kan.  538,  3  L.R.A. (N.S.)  731,  115  Am.  St.  Rep.  233,  84  Pac.  112,  7  Ann.  Cas. 
973;  Johnson's  Estate,  29  Pa.  Super.  Ct.  259, — holding  husband  who  murdered 
wife  entitled  to  inherit  her  estate  under  intestate  laws. 

Cited  in  footnotes  to  Holdom  v.  Ancient  Order,  U.  W.  31  L.  R.  A.  67,  which 
holds  policy  not  forfeited  by  killing  of  insured  by  insane  beneficiary;  New  York 
L.  Ins.  Co.  v.  Davis,  44  L.  R.  A.  305,  which  holds  only  assignee's  interest  in 
policy  forfeited  by  his  murder  of  insured:  Lanier  v.  Box,  64  L.R.A.  458,  which 
holds  that  the  proceeds  of  a  policy  which  the  administrator  of  the  insured  could 
not  receive  because  the  insured  wilfully  took  the  life  of  his  wife  to  whom 
the  policy  had  been  assigned,  passed  to  her  distributees  instead  of  escheating  to 
the  state. 

Cited  in  note  (3  L.R.A. (N.S.)  729)  on  homicide  as  affecting  devolution  of 
property. 

Distinguished  in  Box  v.  Lanier,  112  Tenn.  407,  2  Tenn.  Ch.  App.  37,  64  L.R.A. 
463,  footnote  p.  458,  79  S.  W.  1042,  holding  neither  husband,  feloniously  kill- 
ing his  wife  nor  his  representatives  can  take  her  choses  in  action  at  common  law. 
—  By  pendency  of  divorce  proceedings. 

Cited  in  Topham's  Estate,  28  Pa.  Co.  Ct.  376,  holding  wife's  right  to  administer 
husband's  estate  not  forfeited  by  pendency  of  divorce  proceedings  at  time  of  his 
death. 
By    detention    under   commitment    proceedings. 

Cited  in  Reilly's  Estate,  28  Pa.  Co.  Ct.  544,  holding  widow  not  deprived  of  her 
exemptions  at  husband's  death,  because  absent  against  her  will  under  commit- 
ment proceedings  instituted  by  husband.  - 
Statutes  and   public   policy. 

Cited  in  Com.  ex  rel.  Luden  v.  Kutz,  6  Pa.  Dist.  R.  574,  holding  statute  requir- 
ing auctioneer  to  procure  license  not  contrary  to  public  policy ;  Reinhold  v.  Rein- 
hold,  7  Pa.  Dist.  R.  566,  denying  wife's  right,  under  statute,  to  sue  husband  for 
her  separate  property  during  continuance  of  family  relation ;  Northern  C.  R.  Co. 
v.  Walworth,  193  Pa.  215,  44  Atl.  253.  upholding  contract  of  purchase,  under 
statute,  of  stock  of  one  railroad  company  by  another,  when  roads  not  compet- 
ing lines;  Henry  L.  Doherty  &  Co.  v.  Rice.  186  Fed.  212,  holding  that  contract 
for  sale  of  corporate  stock,  although  for  pxirpose  of  gaining  control  of  company. 
is  not  unenforceable  because  of  public  policy. 

Cited  in  note   (14  Eng.  Rul.  Cas.  833)    on  rules  for  interpretation  of  statute. 

29  L.  R.  A.  150,  PRICE  v.  PRICE,  91  Iowa,  693,  51  Am.  St.  Rep.  360,  60  N.  W. 

202. 
Offer   to  provide  home  as   defense  to  suit   for  alienation   of  affections. 

Cited  in  Bailey  v.  Bailey.  94  Iowa.  604,  (53  N.  W.  341,  holding  father's  offer  to 
provide  home  for  son  and  wife  admissible  in  wife's  suit  against  him  for  alienation 
of  husband's  affections. 
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Wife's  right  of  action   for  alienation  of  husband's  affections. 

Cited  in  Dodge  v.  Rush,  28  App.  D.  C.  152,  8  Ann.  Cas.  671;  King  v.  Hanson, 
13  X.  D.  97,  99  X.  W.  1085, — holding  a  married  woman  can  maintain  an  action 
for  alienation  of  husband's  affections. 

Cited  in  footnote  to  Betser  v.  Betser,  52  L.  R.  A.  630,  which  sustains  wife's 
right  of  action  for  alienation  of  husband's  affections. 

Disapproved  in  Nolin  v.  Pearson,  191  Mass.  290,  4  L.R.A.  (N.S.)   649,  114  Am. 
St.  Rep.  605,  77  N.  E.  890,  6  Ann.  Gas.  658,  denying  right  of  wife  to  maintain 
action  for  alienation   of   husband's   affections. 
By  another  woman. 

Cited  in  Wolf  v.  Frank,  92  Md.  143,  52  L.  R.  A.  105,  footnote  p.  102,  48  Atl. 
132,  and  Humphrey  v.  Pope,  122  Cal.  258,  54  Pac.  847,  affirming  wife's  right  to 
sue  in  her  own  name  for  alienation  of  husband's  affections  by  another  woman. 

Cited  in  footnotes  to  Houghton  v.  Rice,  47  L.  R.  A.  310.  which  denies  right  of 
action  against  other  woman  for  alienating  husband's  affections,  when  unaccom- 
panied by  adultery;  Dietzman  v.  Mullin,  50  L.  R.  A.  808.  which  sustains  wife's 
right  of  action  for  alienating  husband's  affections. 

Distinguished  in  Kroessin  v.  Keller,  60  Minn.  375,  27  L.  R.  A.  686.  51  Am.  St. 
Rep.  533,  62  X.  W.  438,  denying  wife's  right  to  maintain  action  against  another 
woman  in  nature  of  criminal  conversation. 
—  By  parents. 

Cited  in  Gernerd  v.  Gernerd,  185  Pa.  236,  40  L.  R.  A.  550,  42  W.  N.  C.  51,  64 
Am.  St.  Rep.  646,  39  Atl.  884,  and  Lockwood  v.  Lockwood.  67  Minn.  484.  70  X.  \V. 
784,  sustaining  wife's  right  to  recover  for  alienation  of  husband's  affections  by  his 
parents;  Lonstorf  v.  Lonstorf,  118  Wis.  167,  95  X.  W.  961  (dissenting  opinion), 
majority  denying  wife's  right  to  maintain  action  against  mother-in-law  for  aliena- 
tion of  husband's  affections,  under  statute  giving  her  right  of  action  for  "injury 
to  her  person  or  character;"  Multer  v.  Knibbs,  193  Mass.  559,  9  L.R.A.  (X.S.) 
:}-2f>.  79  X.  E.  762,  9  Ann.  Cas.  958,  holding  in  an  action  against  the  father  by 
husband  for  alienation  of  wife's  affections  the  burden  is  on  plaintiff  to  over- 
come the  presumption  that  defendant  acted  under  influence  of  natural  affection 
and  for  what  he  believed  to  be  good  for  the  child. 

Cited  in  footnotes  to  Hodgkinson  v.  Tiodgkinson,  27  L.  R.  A.  120,  which  sus- 
tains action  by  wife  against  husband's  parents  inducing  abandonment,  for  dam- 
ages from  his  desertion;  Tucker  v.  Tucker,  32  L.  R.  A.  623,  which  holds  parent 
not  liable  for  advising  son  to  separate  from  wife;  Brown  v.  Brown.  38  L.  R.  A. 
242.  which  sustains  right  of  action  in  own  name  by  abandoned  wife  against  hus- 
band's father  who  caused  abandonment. 

Cited  in  note   (9  L.R.A. (X.S.)   324)   on  liability  of  parent  for  causing  separa- 
tion of  husband  and  wife. 
Joint    liability. 

Cited  in  Jones  v.  Monson,  137  Wis.  486,  129  Am.  St.  Rep.  1082,  119  N.  W. 
179.  holding  the  alienation  of  a  wife's  affections  is  such  a  wrong  that  a  husband 
and  wife,  accomplishing  it  by  concert  of  action  may  be  both  liable  for  the  re- 
sulting damage. 

29  L.  R.  A.  153,  SHERWOOD  v.  POWELL,  61  Minn.  479.  52  Am.  St.  Rep.  614, 

63  X.  W.  1103. 
Defamatory     word-    in    legal    proceedings    or    in     record. 

Cited  in  Union  Mut.  L.  Ins.  Co.  v.  Thomas.  28  C.  C.  A.  96.  48  U.  S.  App.  .".->. 
s:i  Ft-d.  804,  holding  answer  of  insurance  company  averring  that  plaintiff  alleged 
inrared'a  death  to  defraud  company,  libelous:  McGhee  v.  Insurance  Co.  of  X.  A. 
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50  C.  C.  A.  551,  112  Fed.  854,  holding  allegation  in  answer  of  insurance  company 
imputing  charge  of  arson,  privileged;  Strong  v.  Western  U.  Teleg.  Co.  19  Idaho, 
392,  30  L.R.A.  (N.S.)  409,  109  Pac.  910,  Ann.  Cas.  1912  A,  55,  holding  that  party 
in  making  pleading  is  only  accountable  in  action  for  libel  for  defamatory  matter 
which  is  neither  pertinent  nor  material  to  issues;  Cressy  v.  Republic  Creosoting 
Co.  109  Minn.  355,  122  N.  W.  484,  holding  that  express  malice  destroys  right 
of  fair  comment  and  criticism  or  qualified  privilege;  Myers  v.  Hodges,  53  Fla. 
210,  44  So.  357,  on  when  the  publication  of  defamatory  words  is  privileged. 

Cited  in  footnotes  to  Shinglemeyer  v.  Wright,  50  L.  R.  A.  129,  which  holds 
information  given  to  detectives  as  to  larceny,  with  reason  for  suspecting  certain 
person  as  thief,  privileged;  Jones  v.  Brownlee,  53  L.  R.  A.  445,  which  holds 
naming  person  with  whom  adultery  committed,  in  cross-bill  for  divorce,  absolutely 
privileged;  Grant  v.  Hayne,  54  L.  R.  A.  930,  which  holds  libelous  words  in  plead- 
ing not  privileged  when  foreign  to  issues;  Kubricht  v.  State,  58  L.  R.  A.  959, 
which  holds  clergyman  entering  on  baptismal  record,  as  reputed  father  of  bastard 
child,  name  of  person  known  to  have  been  acquitted,  guilty  of  libel;  Cooley  v. 
Galyon,  60  L.  R.  A.  139,  which  holds  words  maliciously  spoken  by  witness  in 
judicial  proceeding  of  stranger,  absolutely  privileged,  if  pertinent  and  responsive; 
Crockett  v.  McLanahan,  61  L.  R,  A.  914,  which  holds  defamatory  matter  as  to 
stranger  in  pleading,  absolutely  privileged,  if  pertinent  and  relative  to  issue. 

Cited  in  notes  (27  L.R.A. (N.S.)  1041)  on  privileged  character  of  complaints 
to  public  officer  against  subordinate;  (104  Am.  St.  Rep.  126)  on  what  libelous 
statements  are  privileged;  (123  Am.  St.  Rep.  637,  645)  on  liability  for  libel 
or  slander  in  course  of  judicial  proceedings. 

29  L.  R.  A.  154,  STATE  v.  BARR,  11  Wash.  481,  48  Am.  St.  Rep.  890,  39  Pac. 

1080. 
Unliility    for   negligently    injuring    trespasser. 

Cited  in  Anderson  v.  Seattle-Tacoma  Interurban  R.  Co.  36  Wash.  396,  1U4 
Am.  St.  Rep.  962,  78  Pac.  1013,  holding  passenger  wrongfully  ejected  from  train 
not  a  trespasser  while  walking  back  to  town  on  right  of  way  and  he  does  not 
assume  risk  of  danger  of  contact  with  unprotected  electrically  charged  third 
rail  of  which  he  had  no  notice. 

Annotation  cited  in  Reidel  v.  West  Jersey  &  S.  R.  Co.  170  Fed.  817,  holding 
electric  railway  not  liable  to  trespasser  injured  by  exposed  third  rail. 

Cited  in  footnote  to  Magar  v.  Hammond,  59  L.  R.  A.  315,  which  denies  right 
of  one  fishing  unlawfully,  to  recover  for  wound  unintentionally  inflicted  by  gun 
negligent! y  fired  by  watchman. 

Cited   in   notes    (3   L.R.A. (N.S.)    1039)    on   liability  for  injury   to   trespasser 
by  discharge  of  firearm;    (17  L.R.A.  (N.S.)    918)    on  duty  of  owner  of  premises 
to  protect  licensee  against  hidden  dangers. 
Spring    u  ii  ii  s. 

Cited  in  Grant  v.  Hass,  31  Tex.  Civ.  App.  691,  75  S.  W.  342,  sustaining  inno- 
cent trespasser's  right  to  recover  for  injuries  inflicted  by  spring  gUn  set  to  protect 
melon  patch;  Scheuerman  v.  Scharfenberg,  163  Ala.  341,  24  L.R.A.(KS.)  371, 
136  Am.  St.  Rep.  74,  50  So.  335,  holding  owner  of  a  store  in  which  goods  are 
kept  for  sale  or  deposit  is  not  liable  in  trespass  to  a  would-be  burglar  who 
is  shot  by  a  spring  gun  placed  in  the  store  to  shoot  persons  attempting  to  bur- 
glarize it. 

Cited  in  notes  (14  L.R.A.  (X.S.)  347)  on  criminal  responsibility  for  killing 
trespasser  by  spring  gun  or  mantrap;  (24  L.R.A. (X.S.)  369)  on  civil  liability 
for  death  or  injury  to  trespasser  by  spring  gun,  etc. 
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Overruled   in   State   v.   Marfaudille,   48   Wash.   120,   14  L.R.A.(N.S-)    348,   92 
Pac.  939,   15  Ann.   Cas.  584,  holding  homicide  by   setting  spring  gun  not  only 
justified  to  prevent  capital   offense  but  to  prevent  any  forcible  and  atrocious 
crime. 
Variance  between  pleading  and  proof. 

Cited  in  State  v.  Williams,  122  Iowa,  124,  97  N.  W.  992,  holding  there  was  no 
variance  between  allegations   (which  were  not  stated)  and  proof  in  murder  case. 
Weight    given    evidence    of    good    character. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286,  which  requires  evidence 
of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony  by 
which  supported. 

Cited  in  note  (103  Am.  St.  Rep.  896)  on  evidence  of  good  character  to  create 
doubt  of  guilt. 

29  L.  R.  A.  164,  COMMERCIAL  NAT.  BANK  v.  MATHERWELL  IRON  &  STEEL 

CO.  95  Tenn.  172,  31  S.  W.  1002. 
Extraterritorial    effect    of    insolvency    laws. 

Cited  in  Toof  v.  Miller,  73  Miss.  771,  19  So.  577,  upholding  sale  in  one  state 
of  insolvent's  personal  property  in  other  state;  Zacher  v.  Fidelity  Trust  &  Safety 
Vault  Co.  45  C.  C.  A.  483,  106  Fed.  595,  denying  receiver's  right  to  recover  cor- 
porate property  in  another  state  as  against  attaching  creditor;  Dillingham  v. 
Traders'  Ins.  Co.  120  Tenn.  310,  16  L.R.A.(N.S.)  222,  108  S.  W.  1148,  holding 
receiver  appointed  by  a  foreign  state  cannot  sue  in  this  state  te  recover  prop- 
erty never  in  his  individual  possession. 

Cited  in  footnotes  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors;  Linville  v.  Hadden,  43  L.  R.  A.  222,  which  holds 
nonresident  creditor  of  foreign  corporation  in  hands  of  receiver  entitled  to  same 
protection  as  resident  creditors  against  receiver's  claim  to  property;  Ward  v. 
Connecticut  Pipe  Mfg.  Co.  42  L.  R.  A.  706,  which  requiies  attachment  creditor 
to  account  for  fair  value  of  goods  at  time  of  attachment,  before  sharing  in 
benefit  of  receivership  in  other  state;  Segnitz  v.  Garden  City  Bkg.  &  T.  Co.  50 
L.  R.  A.  327,  which  holds  money  on  deposit  in  bank  of  other  state  applicable  to 
notes  of  assignor  for  creditors  held  by  bank  after  their  maturity. 

Cited  in  note  (4  L.R.A.(N.S.)   826)   on  power  of  receiver  to  sue  out  of  juris- 
diction of  appointment. 
Nonresident   creditors'  suits. 

Cited  in  Broughton  v.  Slusher,  2  Tenn.  Ch.  App.  319,  holding  only  nonresi- 
dents at  time  of  bill  are  subject  to  statutory  remedy  against  property. 

29  L.  R.  A.  169,  BROWNELL  v.  OLD  COLONY  R.  CO.  164  Mass.  29,  49  Am.  St. 

Rep.  442,  41  N.  E.  107. 
Regulation  of  -elevated  railroad  and  ferry  companies. 

Cited  in  People  ex  rel.  Linton  v.  Brooklyn  Heights  R.  Co.  69  App.  Div.  558, 
75  N.  Y.  Supp.  202,  denying  mandamus  to  compel  elevated  railroad  company  to 
run  trains  in  designated  manner;  Amesbury  v.  Citizens'  Electric  Street  R.  Co. 
199  Mass.  398,  19  L.R.A.(N.S.)  869,  85  N.  E.  419,  as  to  street  railway  holding 
its  location  upon  public  ways  subject  to  legislative  control. 

Cited  in  footnote  to  Nixon  v.  Reid,  32  L.  R.  A.  315,  which  sustains  right  to 
grant  exclusive  ferry  license. 
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Cited  in  note  (59  L.  R.  A.  546)  on  establishment,  regulation,  and  protection  of 
ferries. 
Action  for  penalty  in  name  of  state. 

Cited  in  State  v.  Messner,  9  X.  D.  188,  82  N.  W.  757,  holding  action  for  penalty 
for  failure  to  destroy  noxious  weeds  not  maintainable  in  name  of  state. 

29  L.  R.  A.  173,  ELLSWORTH  v.  CHICAGO,  B.  &  Q.  R.  CO.  95  Iowa,  98,  63  N.  VV. 

584. 
Liability   for  ejection  of  passenger. 

Cited  in  footnote  to  Atkinson  A'.  Southern  R.  Co.  55  L.  R.  A.  223,  which  holds 
carrier  liable  for  ejection  of  passenger  because  train  does  not  stop  at  his  station, 
as  ticket  seller  had  incorrectly  told  him  it  -would. 
For  defective  ticket  or  transfer. 

Cited  in  O'Rourke  v.  Citizens'  Street  R.  Co.  103  Tenn.  132,  46  L.  R.  A.  616, 
76  Am.  St.  Rep.  639,  52  S.  W.  872,  holding  company  liable  for  ejecting  passenger 
offering  transfer  incorrectly  punched  by  another  conductor;  Indianapolis  Street 
K.  Co.  v.  Wilson,  161  Ind.  159,  100  Am.  St.  Rep.  261,  66  N.  E.  950,  holding  com: 
pany  liable  for  conductor's  ejecting  passenger  who  tendered  alleged  defective 
transfer,  explaining  that  he  had  asked^for  proper  one;  Morrill  v.  Minneapolis 
Street  R.  Co.  103  Minn.  380,  123  Am.  St.  Rep.  341,  115  N.  W.  395,  holding 
company  liable  for  ejecting  passenger  offering  transfer  incorrectly  punched  by 
another  conductor. 

Cited  in  footnotes  to  Northern  P.  R.  Co.  v.  Pauson,  30  L.  R.  A.  730,  which 
holds  carrier  liable  for  ejection  of  one  tendering  return  coupon  of  round-trip 
ticket,  improperly  stamped;  Southern  R.  Co.  v.  Wood,  55  L.  R.  A.  536,  which 
holds  carrier  liable  for  ejection  of  passenger  whose  round-trip  ticket  was  un- 
stamped from  inability  to  find  agent;  Illinois  C.  R.  Co.  v.  Harper,  64  L.  R,  A. 
283,  which  denies  right  to  eject  passenger  presenting  ticket  not  specifying  route 
to  place  of  destination,  because  of  regulations  requiring  her  to  take  another 
route;  Texas  &  Pacific  R.  Co.  v.  Payne,  70  L.R.A.  946,  which  holds  refusal  of 
agent  at  intermediate  terminal  to  make  necessary  indorsement  on  return  trip 
ticket  "because  his  instructions  were  different"  not  final  breach  of  contract  by 
carrir  so  as  to  preclude  recovery  by  passenger  for  damages  from  subsequent 
ejection. 

Cited  in  notes  (61  Am.  St.  Rep.  79)  on  purchaser  of  ticket  as  passenger: 
(122  Am.  St.  Rep.  640,  644)  on  liability  of  railroad  companies  for  negligence, 
mistakes,  and  misrepresentations  of  ticket  agents. 

Distinguished  in  Trezona  v.  Chicago  G.  W.  R.  Co.  107  Iowa,  25,  43  L.  R.  A. 
138,  77  N.  W.  486,  denying  right  to  passage  on  limited  ticket  used  year  after  date 
of  sale;  Hanlon  v.  Illinois  C.  R.  Co.  109  Iowa,  141,  80  N.  W.  223,  and  Rolfs  v. 
Atchison,  T.  &  S.  F.  R.  Co.  66  Kan.  282,  71  Pac.  526,  denying  that  company  is 
bound  by  representation  of  agent  on  day  following  sale  of  ticket,  that  ticket  would 
be  honored  after  expiration  of  first  day,  so  as  to  render  it  liable  for  ejection  of 
passenger. 
Duty  to  pay  fare  wrongfully  demanded. 

Cited  in  Ferguson  v.  Missouri  P.  R.  Co.  144  Mo.  App.  269,  128  S.  W.  799, 
holding  that  passenger  need  not  pay  fare  second  time  in  order  to  avoid  ejection: 
Gulf,  C.  &  S.  F.  R.  Co.  v.  Dyer.  43  Tex.  Civ.  App.  198,  95  S.  W.  12,  holding  a 
passenger  entitled  to  be  carried  on  a  train  for  three  cents  per  mile  and  offerin« 
to  pay  that  fare  is  not  bound  to  pay  four  cents  in  order  to  reduce  resulting 
damages. 
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Cited  in  notes  (43  L.R.A.  706)  on  duty  of  passenger  to  pay  fare  wrongfully 
demanded,  in  order  to  avoid  expulsion  and  lessen  damages;  (2  L.R.A. i.  X.S.  i 
*M»6)  on  validity  of  regulation  requiring  passenger  to  pay  disputed  fare;  (2 
L.R.A.  (X.S.)  1088)  on  passenger's  duty  to  minimize  damages  from  carrier's 
default  of  duty;  (125  Am.  St.  Rep.  729)  on  passenger's  right  to  forcibly  resist 
unlawful  ejection. 
Exemplary  damages  jiu:i  i  n-t  railroads. 

Cited  in  note  (59  Am.  St.  Rep.  603)  on  exemplary  damages  against  railroad 
corporations. 

29  L.  R.  A.  177,  WOHLFORD  v.  CITIZENS'  BLDG.  L.  &  SAV.  ASSO.  140  Ind. 

662,  40  N.  E.  694. 
Sustaining  demurrer  to  one  paragraph  of  answer. 

Cited  in  Kniss  v.  Holbrook,  16  Ind.  App.  237.  44  X.  E.  563,  and  Gerinania  F. 
Ins.  Co.  v.  Stewart,  13  Ind.  App.  637,  42  X.  E.  286,  holding  it  no  error  to  sustain 
demurrer  to  one  paragraph  of  answer  when  defense  provable  under  another. 
Application  of  payments,  securities,   and  stock   dnes  on   loan   association 
contracts. 

Followed,  without  discussion,  in  Willis  v.  Citizens'  Bldg.  L.  &,  Sav.  Asso.  140 
Ind.  699,  40  X.  E.  698;  Wagner  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  140  Ind.  700, 
40  X.  E.  698;  Kenower  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  141  Ind.  704,  40  X.  K. 
698;  Lee  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  14.1  Ind.  705,  40  X.  E.  749. 

Cited  in  Huter  v.  Union  Trust  Co.  153  Ind.  212,  54  X*.  E.  75.5.  holding  borrow- 
ing member  not  entitled  to  credit  dues  on  loan,  but  to  share  in  residuum ;  People's 
Bldg.  &  L.  Asso.  v.  McPhilamy,  81  Miss.  88,  59  L.  R.  A.  748,  95  Am.  St.  Re]). 
693,  32  So.  1001,  holding  borrowing  member  of  insolvent  association  entitled  to 
credit  on  loan,  balance  of  stock  payments  after  payment  of  losses;  Young  v.  Im- 
provement L.  &  Bldg.  Asso.  48  W.  Va.  524.  38  S.  E.  670,  holding  borrowing  mem- 
ber not  entitled  to  distributive  share  of  dues  paid  on  stock  before  winding  up  of 
association;  Phelps  v.  American  Sav.  &  L.  Asso.  121  Mich.  355..  80  X.  W.  120. 
holding  sums  paid  on  unmatured  stock  not  applicable  to  mortgage  debt  upon  in- 
solvency of  association;  Hale  v.  Cairns,  8  X.  D.  151,  44  L.  R.  A.  263,  73  Am.  St. 
Rep.  746,  77  X.  W.  1010.  holding  borrowing  member  of  insolvent  loan  association 
not  entitled  to  credit  dues  paid  on  stock  in  reduction  of  loan;  Hale  v.  Phillip*. 
68  Ark.  390.  59  S.  W.  35.  holding  present  value  of  stock  not  offset  in  foreclosure 
action  by  association:  Cummings  v.  Citizens'  Bldg.  L.  &  Sav.  Asso.  142  Ind.  603, 
42  X1.  E.  213,  raising,  without  deciding,  question  as  to  right  to  recover  principal 
and  interest  upon  proper  complaint;  Hale  v.  Gullick.  13  S.  D.  647.  84  X.  W.  I'M! 
(dissenting  opinion),  majority  holding  borrowing  member  chargeable  with  loan 
and  credited  Avith  all  payments  upon  dissolution  of  association. 

Cited  in  footnote  to  Ottensoser  v.  Scott,  66  L.R.A.  346,  which  denies  right  of 
receiver  of  loan  association  to  charge  borrowing  member  who  paid  dues  and 
assessments  promptly  until  dissolution  of  association  by  receiver's  appointment 
with  so-called  earned  premium  which  is  in  form  of  deduction  from  sum  loaned. 

Cited  in  note  (29  L.  R,  A.  120)  on  right  to  apply  payments  made  on  stock  in 
building  and  loan  association  on  mortgage  given  for  loan  by  same  member. 

Distinguished  in  International  Bldg.  &  L.  Asso.  v.  Bratton,  24  Ind.  App.  661, 
56  X.  E.  105,  holding  that  payment  of  stipulated  number  of  instalments  extin- 
guishes debt,  although  sum  less  than  loan:  Clarke  v.  Darr,  168  Ind.  122.  9 
L.R.A. (X.S.)  470,  80  X.  E.  19,  holding  the  contract  of  a  borrowing  member  of 
a  foreign  building  and  loan  association  is  void  ab  initio  as  to  its  enforcement 
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by  receiver  appointed  in  another  state  who  must  apply  the  amount  due  thereon 
to  payment  of  stockholders  of  his  state  to  exclusion  of  those  of  other  states. 
Relation   between  association   and  member. 

Cited  in  Security  Sav.  &  L.  Asso.  v.  Elbert,  153  Ind.  202,  54  N.  E.  753,  holding 
that  contracts  between  building  and  loan  associations  and  members  create  relation 
of  lender  and  borrower. 
—  By  laws  us  part  of  contract. 

Cited  in  Miller  v.  Wayne  International  Bldg.  &  L.  Asso.  32  Ind.  App.  485,  70 
N.  E.  180,  holding  by  laws  part  of  contract  between  building  and  loan  associa- 
tion and  member, 
is  Skills  of  withdrawing;  member. 

Cited  in  Hawley  v.  North  Side  Bldg.  &  L.  Asso.  11  Colo.  App.  99,  52  Pac.  408, 
holding  that  rights  of  withdrawing  member  of  association  date  as  of  time  of  ac- 
ceptance of  resignation. 
Member's  liability  for  shortages. 

Cited  in  footnote  to  Eversmann  v.  Schmitt,  29  L.  R.  A.  184.  which  holds  assess- 
ments for  shortages  in  assets  after  receiver  appointed,  covered  by  mortgage  to 
loan  association. 

29  L.  R.  A.  184,  EVERSMANN  v.  SCHMITT,  53  Ohio  St.  174,  53  Am.  St.  Rep. 

632,  41  N.  E.  139. 
Liability  of  members  of  loan  association   for  losses. 

.Cited  in  Richter  v.  Main  Street  Bldg.  &  Loan  Co.  4  Ohio  X.  P.  99,  directing 
assessment  by  receiver  upon  mortgage  members  to  cover  losses  of  association: 
Hale  v.  Phillips,  68  Ark.  388,  59  S.  W.  35,  holding  members  bound  in  propor- 
tion to  amount  of  stock  for  payment  of  losses  of  association;  Leahy  v.  Xational 
Bldg.  &  L.  Asso.  100  Wis.  569,  69  Am.  St.  Rep.  945,  76  N.  W.  625,  denying 
that  assignment  of  stock  to  association  severs  membership  and  relieves  from 
liability  to  bear  share  of  losses;  Swing  v.  Rose,  75  Ohio  St.  366,  79  N.  E.  757, 
holding  in  proceeding  under  statute  to  dissolve  a  mutual  fire  insurance  company 
and  wind  up  its  business  the  court  is  authorized  to  decree  an  assessment  upon 
premium  notes  executed  by  policy  holder  though  they  are  not  made  parties  to 
the  proceeding. 

Cited  in  footnote  to  Ottensoser  v.  Scott,  66  L.R.A.  346,  which  denies  right  of 
receiver  of  loan  association  to  charge  borrowing  member  who  paid  dues  and 
assessments  promptly  until  dissolution  of  association  by  receiver's  appointment 
with  so-called  earned  premium  which  is  in  form  of  deduction  from  sum  loaned. 

Cited  in  note   (61  Am.  St.  Rep.  29,  30)   on  effect  of  insolvency  of  loan  associa- 
tion on  liabilities  of  members. 
Credit  for  payments  by  borrowing  member  of  loan  association. 

Cited  in  Home  Bldg.  Asso.  Co.  v.  Tenney,  7  Ohio  N.  P.  131.  holding  borrowing 
member  entitled  to  release  when  payments  credited  equal  par  value  of  stock ; 
Wilcoxen  v.  Smith,  107  Iowa,  562,  70  Am.  St.  Rep.  220,  78  N.  W.  217,  holding 
members  of  insolvent  association  entitled  to  credit  for  actual  value  of  shares; 
Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  311,  holding  stockholders  charge- 
able with  loan  and  interest  and  entitled  to  credit  for  premiums  when  association 
insolvent;  People's  Bldg.  &  L.  Asso.  v.  McPhilamy.  81  Miss.  88,  59  L.  R.  A.  748, 
95  Am.  St.  Rep.  693,  32  So.  1001,  holding  borrowing  member  of  insolvent  asso- 
ciation entitled  to  credit  on  loan,  balance  of  stock  payments  after  payment  of 
losses:  Phelps  v.  American  Sav.  &  L.  Asso.  121  Mich.  355.  80  N.  W.  120,  hold- 
ing sums  paid  on  unmatured  stock  not  applicable  to  mortgage  debt  upon  in- 


29  L.R.A.  184]  L.  R.  A.  CASES  AS  AUTHORITIES.  458 

solvency  of  association;  Young  v.  Improvement  Loan  &  Bklg.  Asso.  48  W.  Va. 
524,  38  S.  E.  670,  holding  borrowing  member  not  entitled  to  credit  for  distributive 
share  of  stock  payments  before  winding  up  of  association;  Hale  v.  Cairns,  8  X.  D. 
151,  44  L.  R.  A.  263,  73  Am.  St.  Rep.  746,  77  N.  W.  1010,  holding  borrowing 
member  of  insolvent  loan  association  not  entitled  to  credit  stock  payments  in 
reduction  of  loan;  Hale  v.  Gullick,  13  S.  D.  647,  84  N.  W.  196  (dissenting  opin- 
ion ) ,  majority  holding  borrowing  member  chargeable  with  loan  and  credited  with 
all  payments  upon  insolvency  of  association;  Seaife  v.  Scammon  Invest.  &  Sav. 
Asso.  71  Kan.  407,  80  Pac.  957,  holding  a  borowing  stockholder  in  a  building 
and  loan  association  which  has  become  insolvent  is  not  entitled  to  receive  credit 
on  his  indebtedness  to  the  association  for  the  amount  paid  in  the  purchase  of 
stock. 

Distinguished  in  Hale  v.  Barker,  129  Cal.  425,  62  Pac.  168,  olding  that  stock 
payments  should  be  credited  upon  mortgage  debt  upon  insolvency  of  association. 
Liability  to  continue  payments  till  maturity  of  stock. 

Cited  in  Columbia  Bldg.  &  L.  Asso.  v.  Junquist,   111   Fed.  647,  holding  that 
borrowing  member  must  continue  payments  till  maturity  of  stock,  although  con- 
tract limits  number  of  payments. 
Validity  of  contract   for  maturity  of  stock  at   definite   time. 

Cited  in  Columbia  Bldg.  &  L.  Asso.  v.  Lyttle,  16  Colo.  App.  428,  66  Pac.  247, 
denying  association's  power  to  contract  with  member  for  maturity  of  stock   at 
definite  time. 
Rights   of  -withdrawing:  members. 

Cited  in  Cook  v.  Emmet  Perpetual  &  Mut.  Bldg.  Asso.  90  Md.  289,  44  Atl.  1022, 
holding  withdrawing  members  not  entitled  to  share  with  general  creditors  in 
distribution  of  assets  of  insolvent  association;  Hawley  v.  North  Side  Bldg.  &  L. 
Asso.  11  Colo.  App.  99,  52  Pac.  408,  holding  that  rights  of  withdrawing  member 
dat«  as  of  time  of  acceptance  of  resignation  from  association. 
Who  are  stockholders  of  loan  association. 

Cited  in  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  284,  holding  owners 
of  full-paid  stock  in  loan  association,  stockholders,  not  creditors;  Ottawa  Mut. 
Loan  &  Sav.  Asso.  v.  Merriman,  67  Kan.  785,  74  Pac.  256,  holding  one  investing 
money  in  loan  association,  and  receiving  two  certificates,  one  of  deposit,  another 
that  he  is  a  member  owning  stock,  stockholder  and  not  mere  creditor. 
Validity  of  mortgage  of  property  held  by  entirety  for  husband's  dues. 

Cited  in  Harrison  Bldg.  &  Deposit  Co.  v.  Lackey,  149  Ind.  14,  48  X.  E.  254, 
holding  mortgage  by  husband  and  wife  as  tenants  by  entirety,  to  secure  payments 
of  husband's  dues  as  member  of  association,  void  as  to  wife. 
Relation  of  stockholders  of  building  and   loan   association. 

Cited  in  Clarke  v.  Darr,  168  Ind.  118,  9  L.R.A.(N.S.)  460,  80  X.  E.  19,  hold- 
ing the  stockholders  of  a  building  and  loan  association  contribute  to  a  common 
fund  and  share  equally  and  proportionately  in  profits  and  losses:  Cramer  v. 
Southern  Ohio  Lo&i  &  T.  Co.  72  Ohio  St.  409,  69  L.R.A.  415,  74  X.  E.  200..  2 
Ann.  Cas.  990,  holding  dues,  fines  and  premiums  in  building  and  loan  associa- 
tion not  deemed  usury. 

Exemption   of   building    and    loan    associations    from    usury    laws. 

Cited  in  Carmichael  v.  Indemnity  Sav.  &  L.  Co.  15  Ohio  S.  &  C.  P.  Dec.  345; 
Brooklyn  Bldg.  &  L.  Asso.  v.  Desnoyers,  4  Ohio  C.  C.  X.  S.  341,  20  Ohio  C.  C. 
356, — holding  a  statute  exempting  building  and  loan  associations  from  the 
operation  of  the  usury  laws  with  respect  to  loans  was  not  unconstitutional. 
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Doty   of   receiver   to   recover   assets. 

Cited  in  note    (71   Am.  St.   Rep.  354)    on  duty  of  receiver  to  recover  assets. 

29  L.  R.  A.   188,  FINDLAY  v.  PERTZ,  13  C.  C.  A.  559,  31  U.  S.  App.  340,  66 

Fed.  427. 
Validity  of  contracts  involving1  conflict  of  interests. 

Cited  in  Hayward  v.  Nordberg  Mfg.  Co.  29  C.  C.  A.  446,  54  U.S.  App.  639,  85  Fed. 

II,  holding  private  solicitation  of  members  of  council  in  procuring  contract  for 
pumping  engine,  against  public  policy;  Alger  v.  Keith,  44  C.  C.  A.  377,  105  Fed. 

III,  and  Alger  v.  Anderson,  78  Fed.  738,  holding  that  bribery  of  vendee's  agent 
by  real  estate  dealers  entitles  vendee  to  rescind  sale;   Continental  Trust  Co.  v. 
Toledo,  St.  L.  &  K.  C.  R.  Co.  86  Fed.  945,  holding  agreement  between  promoter 
and  president  of  company  to  divide  profits  of  former's  contract  to  reorganize, 
void;  Union  Cent.  L.  Ins.  Co.  v.  Berlin,  33  C.  C.  A.  276,  62  U.  S.  App.  223,  90 
Fed.  781,  holding  agent's  agreement  to  extend  premium  note  on  condition  that 
policy  holder  pay  personal  debt  to  agent,  illegal;  Smythe  v.  Evans,  209  111.  383, 
70  X.  E.  906,  Reversing  108  111.  App.   150,  holding  contract  for  erection  of  gas 
plant,  effected  through  agent  of  both  parties,  void;  Auerbach  v.  Curie,  119  App. 
Div.  177,  104  N.  Y.  Supp.  233,  holding  secret  agreement  of  customs  broker  to 
share  attorney's  fees  on  collection  of  broker's  customers  unenforceable;   Mastin 
v.  Noble,  85  C.  C.  A.  98,  157  Fed.  509,  holding  evidence  did  not  show  such  secret 
interest  of  agent  in  procuring  sale  as  to  make  it  voidable. 

Cited  in  footnotes  to  Berka  v.  Woodward,  45  L.  R.  A.  420,  which  denies  re- 
covery to  officer  on  implied  contract  with  city  for  materials  furnished  it;  Sylvester 
v.  Webb,  52  L.  R.  A.  518,  which  sustains  contract  to  erect  school  building  by 
member  of  building  committee  and  selectmen  of  town. 

Cited  in  notes   (7  L.R.A. (N.S.)    467)   on  secret  bonus  to  officer  or  director  as 
affecting  right  to  enforce  contract  against  corporation. 
Liability    for   profits   made    by    officer    on    public    contract. 

Cited  in  United  States  v.  Carter,  217  U.  S.  307,  54  L.  ed.  776,  30  Sup.  Ct. 
Rep.  515,  19  Ann.  Cas.  594,  holding  that  United  States  may  recover  amount  re- 
ceived by  officer  as  profit  arising  out  of  contracts,  over  which  he  has  control ; 
Lainhart  v.  Burr,  49  Fla.  330,  38  So.  711,  on  liability  of  officers  to  repay  money 
received  on  contracts  in  which  they  were  interested  and  holding  they  should 
pay  all  above  actual  cost  at  fair  market  rates. 
City's  liability  to  councilman  for  defect  in  street. 

Cited  in  footnote  to  Danville  v.  Robinson,  55  L.  R.  A.  162,  which  sustains  right 
of  member  of  city  council  to  recover  for  injuries  by  defect  in  street. 
Effect   of  ratification   on   fraudulent   contract. 

Cited  in  Findlay  v.  Pertz,  20  C.  C.  A.  663,  43  U.  S.  App.  383,  74  Fed.  682,  hold- 
ing that  use  of  machines  by  city  after  discovery  of  fraud  of  agent  in  secretly 
acting  for  seller  renders  city  liable  for  purchase  price;  State  v.  Engle,  111  Iowa, 
250,  82  N.  W.  763,  holding  that  principal's  acceptance  of  sale  by  agent  of  land 
to  himself  for  grossly  inadequate  consideration,  prevents  prosecution  of  agent  for 
embezzlement  in  retaining  proceeds  of  resale. 

29  L.  R.  A.  195..  LAKE  SHORE  &  M.  S.  R.  CO.  v.  GRAND  RAPIDS,  102  Mich. 

374,  60  N.  W.  767. 
Liability  and  assessment  for  local  improvements. 

Cited  in  footnote  to  Cincinnati,  L.  &.  N.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  566, 
which  denies  right  to  assess  entire  cost  of  land  taken  for  highway,  on  remaining 
land  of  same  owner. 
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Cited  in  note   (35  L.  R.  A.  40)   on  liability  to  local  assessments  for  benefits  of 
property  exempt  from  general  taxation. 
—  Of   railroad    company. 

Followed  in  Detroit,  G.  H.  &  M.  R.  Co.  v.  Grand  Rapids,  106  Mich.  14,  28  L. 
R,  A.  794,  58  Am.  St.  Rep.  466,  63  X.  W.  1007,  holding  that  roadbed  of  railroad 
cannot  be  sold  to  pay  assessment  for  municipal  improvement. 

Cited  in  Chicago  &  X.  W.  R.  Co.  v.  Ellson,  113  Mich.  33,  71  X.  W.  324,  holding 
coal  stored  in  railroad  shed  subject  to  sale  under  tax  warrant:  Grand  Rapids 
v.  Lake  Shore  &  M.  S.  R.  Co.  130  Mich.  239,  97  Am.  St.  Rep.  473,  89  X.  W.  932, 
holding  void,  statute  requiring  railroad  companies  personally  to  pay  paving  tax 
previously  levied. 

Cited  in  footnotes  to  Storrie  v.  Houston  City  Street  R.  Co.  44  L.  R.  A.  716, 
which  holds  street  railway  company  required  to  pave  between  rails  and  6  inches 
each  side;  Chicago,  R.  I.  &  P.  R.  C'o.  v.  Ottumwa.  51  L.  R.  A.  763,  which  denies 
liability  of  railroad  running  alongside  of  street  for  street  paving  assessment. 

Cited  in  note   (12  L.R.A.  (X.S.)    115)   on  liability  of  railroad  right  of  way  to 
assessment  for  local  improvements. 
Railroad  company's   riulu    to  exemption   from  tax. 

Cited  in  Manistee  &  G.  R.  Co.  v.  Auditor  General.  115  Mich.  294,  73  X.  W.  240, 
denying  right  of  railroad  company  to  exemption  from  tax,  where  railroad  was 
only  two  thirds  finished  at  passage  of  exemption  act. 
Corporate  taxation. 

Cited  in  note   (60  L.  R.  A.  76,  78)   on  corporate  taxation  in  United  States  as 
affected  by  contract  clause  in  Federal  Constitution. 
Entirety   of   railroad   properties. 

Cited  in  Detroit  Trust  Co.  v.  Detroit,  F.  &  S.  R.  Co.  159  Mich.  454,  124  X. 
W.  45,  holding  after  acquired  generating  machinery  inseparable  part  of  electric 
railway  and  covered  by  general  mortgage  as  against  materialman's  lien. 

Cited  in  footnote  to  Connor  v.  Tennessee  C.  R.   Co.  54  L.  R.   A.   687,  which 
denies  power  to  sell  section  of  railroad  separate  from  franchise  to  enforce  con- 
tractor's lien. 
Exemption    of    leasehold    interests. 

Cited  in  People  ex  rel.  McCullough  v.  Bennett  Medical  College,  248  111.  610, 
140  Am.  St.  Rep.  237,  94  X.  E.  110,  holding  that  exemption  of  property  "be- 
longing" to  medical  college  from  taxation,  does  not  include  its  leasehold  inter- 
ests. 

29  L.  R.  A.  200,  STATE  v.  BISHOP,  128  Mo.  373,  49  Am.  St.  Rep.  569,  31  S.  W.  9. 
Protection  of  trade  labels. 

Distinguished  in  Oakes  v.  St.  Louis  Candy  Co.  146  Mo.  399,  48  S.  W.  467, 
denying  that  mere  designation  of  new  confection  as  "what  is  it?"  gives  manu- 
facturer exclusive  use  of  term. 

Cited  in  note  (25  L.R.A. (X.S.)  473)  on  validity  of  penal  statute  to  protect 
trademarks. 

Of    ii  ii  ii. II-. 

Cited  in  Tracy  v.  Banker,  170  Mass.  270,  39  L.  R.  A.  509,  footnote  p.  508, 
49  X.  E.  308.  denying  that  fraudulent  use  of  trade-union  label  before  passage  of 
act  imposing  penalty  exempts  wrongdoer:  People  v.  Dantuma,  252  111.  566.  39 
L.R.A.(X.S.)  1190,  96  X.  E.  1087,  Ann.  Cas.  1912  D,  370.  holding  that  legisla- 
ture may  lawfully  provide  for  registration  of  label  of  union  or  association,  and 
protect  its  use:  Com.  v.  Xorton,  9  Pa.  Dist.  R.  133,  23  Pa.  Co.  Ct.  386.  holding 
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statute  protecting  label  of  labor  association  not  violation  of  special  privilege 
clause  of  Federal  constitution:  State  v.  St.  Clair,  137  Mo.  App.  191,  117  S. 
W.  648,  holding  use  of  label  of  labor  union  without  right  and  with  intent  to 
deceive  purchaser  into  belief  that  work  was  done  by  union  labor  is  punish- 
able as  crime. 

Cited  in  footnotes  to  Hetteruian  Bros.  v.  Powers,  39  L.  R.  A.  211,  which  holds 
voluntary  unincorporated  labor  organizations  entitled  to  protection  of  labels 
adopted  by  them;  Perkins  v.  Heert,  43  L.  R.  A.  858,  which  sustains  statute  au- 
thorizing labor  union  to  adopt  distinguishing  label;  Schmalz  v.  Woolley,  43  L.  R. 
A.  86,  which  sustains  right  of  labor  unions  to  trade-mark  used  on  goods  noi 
owned  by  them. 

Cited  in  note  (39  L.R.A.(N.S.)   1192,  1197,  1198,  1199,  1200,  1202)  on  law  as 
to  union  labels. 
Sufficiency  of  pleading. 

Cited  in  Parker  v.  Western  U.  Teleg.  Co.  87  Mo.  App.  559,  holding  averment 
"that  company  neglected  to  transmit  or  deliver  message  promptly,"  sufficient, 

Distinguished  in  State  v.  Thierauf,  167  Mo.  442,  67  S.  W.  292,  holding  alle- 
gation of  imitation  of  label,  stated  in  general  terms  of  statute,  insufficient. 

29  L.  R.  A.  208,  FUNK  v.  ST.  PAUL  CITY  R.  CO.  61  Minn.  435,  52  Am.  St.  Rep. 

608,  63  N.  W.  1099. 
Street  ralltvayn  as   "railroads"   or  common   carriers. 

Cited  in  Lundquist  v.  Duluth  Street  R.  Co.  65  Minn.  389,  67  N.  W.  1006.  hold- 
ing that  statute  authorizing  recovery  for  injury  by  fellow  servant  on  railroads 
has  no  application  to  injury  to  one  repairing  street  car  track,  through  motor- 
man's  negligence;  State  v.  Duluth  Gas  &  Water  Co.  76  Minn.  107,  57  L.R.A.  74, 
78  N.  W.  1032,  holding  street  railway  company  not  railroad  company  within 
tax  statute;  Stillwater  v.  Lowry,  83  Minn.  278,  86  N.  W.  103,  denying  that  stat- 
ute authorizing  villages  to  contract  with  railroad  companies  confers  power  to  au- 
thorize construction  of  street  railways;  Fidelity  Loan  &  T.  Co.  v.  Douglas,  104 
Iowa,  534,  73  N.  W.  1039:  Massachusetts  Loan  &  T.  Co.  v.  Hamilton,  32  C. 
C.  A.  46,  59  U.  S.  App.  403,  88  Fed.  596,— denying  that  statute  making  judgment 
against  "any  railway  corporation"  for  personal  injuries,  lien  prior  to  mortgage, 
includes  street  railroads;  Railroad  Comrs.  v.  Market  Street  R.  Co.  132  Cal.  683. 
64  Pac.  1065,  holding  street  railway  not  transportation  company;  Lincoln  Street 
R.  Co.  v.  McClellan,  54  Xeb.  676,  69  Am.  St.  Rep.  736,  74  X.  W.  1074,  holding 
that  street  railways  are  common  carriers  liable  ,to  passengers  for  injuries  re- 
sulting from  negligence;  Hannah  v.  Metropolitan  Street  R.  Co.  81  Mo.  App.  82, 
holding  electric  railway  operated  between  cities,  within  statute  making  "railroad 
corporations"  liable  for  injury  to  stock  resulting  from  neglect  to  maintain  fences; 
Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Williams,  117  Ga.  417,  61  L.  R.  A.  250,  foot- 
note p.  249,  43  S.  E.  751,  which  holds  chartered  street  railroad  a  railroad  com- 
pany within  statute  as  to  liability  for  negligence  of  fellow  servant;  Sams  v. 
St.  Louis  &  M.  River  R.  Co.  174  Mo.  74,  61  L.  R.  A.  480,  73  S.  W.  686,  holding 
that  street  railroad  company  is  not  within  statute  making  corporations  operating 
railroads  liable  for  injuries  by  fellow  servant:  Omaha  &  C.  B.  Street  R.  Co.  v. 
Interstate  Commerce  Commission.  179  Fed.  244,  holding  that  Federal  statutes 
providing  for  regulation  of  commerce  do  not  apply  to  street  railway  companies 
operating  between  cities  in  different  states:  Indianapolis  Traction  &  Terminal 
Co.  v.  Kinney,  171  Ind.  621.  23  L.R.A.  (X.S.)  715.  85  X.  E.  954.  on  applica- 
tion of  employers'  liability  act  to  street  railroads;  State  v.  Cain,  69  Kan.  189, 
76  Pac.  443,  holding  the  wilful  breaking  of  a  window  in  a  street  car  was  not  a 
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violation  of  a  statute  making  it  a  criminal  act  to  destroy  or  injur  property 
upon  railroads  of  the  state;  Norfolk  Traction  Co.  v.  Ellington,  108  Va.  2.">6.  17 
L.R.A. (X.S.)  123,  61  S.  E.  779;  Indianapolis  &  G.  Rapid  Transit  Co.  v.  Amlis, 
33  Ind.  App.  637,  72  N.  E.  145, — holding  an  electric  car  is  not  a  train  upon  a 
railroad  within  the  meaning  of  a  statute  making  railroad  liable  for  injuries  to 
servant  through  the  negligence  of  a  fellow  servant;  Daly  Bank  &  T.  Co.  v. 
Great  Falls  Street  R.  Co.  32  Mont.  309.  80  Pac.  252,  holding  a  statute  providing 
for  a  lien  for  work  done  upon  a  railroad  had  no  application  to  a  street  rail- 
road; Jemming  v.  Great  Northern  R.  Co.  96  Minn.  307,  1  L.R.A.  (N.S.)  701,  104 
N.  W.  1079,  on  statute  making  railroads  liable  for  injuries  to  servants  through 
the  negligence  of  fellow  servants  as  not  applying  to  street  railroads:  Minneap- 
olis &  St.  P.  Suburban  R.  Co.  v.  Manitou  Forest  Syndicate,  101  Minn.  147, 
112  N.  W.  13;  Kinsey  v.  Union  Traction  Co.  169  Ind.  580,  81  N.  E.  922,— dis- 
tinguishing between  a  street  railroad  and  a  commercial  railroad. 

Cited  in  footnotes  to  Vail  v.  Broadway  R.  Co.  30  L.  R.  A.  626,  which  holds 
passenger  on  street-car  platform  not  passenger  on  "any  railroad."  so  as  to  assume 
risk  of  injury;  Diebold  v.  Kentucky  Traction  Co.  63  L.  R,  A.  637,  which  holds 
electric  railway  operated  between  two  cities  in  different  states,  a  trunk  railway 
within  prohibition  against  granting  franchise  except  to  highest  bidder. 

Distinguished  in  Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Williams,  117  Ga.  417, 
61  L.R.A.  250,  43  S.  E.  751,  holding  a  chartered  street  railway  is  a  railroad 
within  the  meaning  of  a  statute  rendering  railroads  liable  for  injuries  to  servant 
through  the  negligence  of  fellow  servants;  Forton  v.  Crosstown  Street  R.  Co. 
63  Misc.  240,  116  N.  Y.  Supp.  746,  holding  that  Railroad  Law,  section  42a, 
providing  that  proof  of  defects  shall  be  prima  facie  evidence  of  negligence,  is 
applicable  to  street  railways. 
Private  logging  rail-way  as  a  "railroad." 

Cited  in  Schus  v.  Powers-Simpson  Co.  85  Minn.  452,  69  L.R.A.  890,  89  N.  W. 
68,  holding  that  private  logging   railway  company  is   railroad  company,   liable 
to  servant  for  injury  through  negligence  of  coservant. 
Kiiilit    to    use    street    for    street    railroad. 

Cited  in  Rische  v.  Texas  Transp.  Co.  27  Tex.  Civ.  App.  37,  66  S.  W.  324,  sus- 
taining right  of  electric  street  railway  company  to  use  street  for  transportation  of 
freight,  after  payment  of  compensation  to  abutters;  Grand  Trunk  Western  R. 
Co.  v.  South  Bend,  174  Ind.  212,  36  L.R.A. (X.S.)  850,  89  X.  E.  885,  holding 
that  charter  authority  to  exercise  exclusive  power  over  streets  includes  power 
to  permit  laying  of  railroad  tracks  in  streets. 

Cited   in   note    (106   Am.    St.   Rep.    255)    on   distinction   between   street   and 
commercial  railroads  as  additional  servitudes  in  highways. 
When  nevr  trial  required. 

Cited  in  Grover  v.  Bach,  82  Minn.  301,  84  N.  W.  909,  holding  that  error  in 
submitting  question  to  jury  requires  new  trial;    Schmitt  v.   Murray,  87  Minn. 
250,  91  N.  W.  1116,  denying  new  trial  when  verdict  sustained  by  evidence. 
Validity  of  fellow  servant   statutes. 

Cited  in  footnote  to  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery,  69 
L.R.A.  875,  which  sustains  statute  making  void  a  contract  by  a  corporation 
for  release  or  relief  from  liability  to  employee  for  negligence  of  fellow  servant. 

29  L.  R.  A.  212,  CENTRAL  TRUST  CO.  v.  MORAX,  56  Minn.  188,  57  X.  W.  471. 
Rig- tit  to  injunction. 

Cited   in   Taylor   v.  Sauer,   40   Pa.   Super.   Ct.   232.   holding  that   preliminary 
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injunction  may  be  made  mandatory;  Sheppard  v.  Rockinghain  Power  Co.  150 
X.  C.  781,  64  S.  E.  894,  holding  that  mandamus  or  injunction  lies  to  compel 
corporation  to  transfer  stock,  and  to  compel  election  of  officers. 

Cited  in  footnotes  to  Bass  v.  Metropolitan  West  Side  Elev.  R.  Co.  39  L.R.A. 
711,  which  authorizes  injunction  to  compel  restoration  by  railroad  company  of 
part  of  building  removed  without  making  compensation;  Kaufmann  v.  Liggett. 
67  L.R.A.  353,  which  sustains  right  to  injunction  against  proceedings  at  law  to 
obtain  possession  of  leased  property  where  lessee  has  an  equitable  right  to  a 
continuance  of  possession;  Allen  v.  Stowell,  68  L.R.A..  223,  which  sustains  right 
to  mandatory  injunction  to  compel  removal  of  dams  wrongfully  diverting  water 
onto  plaintiff's  property  so  as  to  destroy  trees  and  cut  gulches. 

Cited  in  note   (30  L.  R.  A.  104,  135)   on  injunction  against  execution  sales  or 
other  proceedings  under  final  process. 
Judicial   sale   of  corporate  property. 

Cited  in  note  (31  L.R.A.  (N.S.)  642)  on  execution  or  judicial  sale  separate 
from  franchise  of  corporate  property  necessary  to  its  enjoyment. 

29  L.  R.  A.  215,  FAIRLY  v.  WAPPOO  MILLS,  44  S.  C.  227,  22  S.  E.  108. 
Custom  ;   ad  in  issi  hi  H t y  of  evidence  of. 

Cited  in  Turpin  v.  Sudduth,  53  S.  C.  306,  31  S.  E.  245,  holding  evidence  of 
master's  custom  to  date  conveyances  on  day  of  sale  inadmissible;  Forbes  &  Co. 
v.  Pearson,  87  S.  C.  69,  68  S.  E.  964,  holding  that  parol  evidence  is  admissible 
to  explain  signification  of  words  according  to  usage,  where  meaning  is  not  plain. 

Cited  in  notes    (3  L.R.A. (N.S.)    248)    on  admissibility  of  evidence  of  custom 
to  create  exception  to  written  contract;    (11  Eng.  Rul.  Cas.  230)    on  parol  evi- 
dence of  usage. 
Reasonableness    of.  '''•'  *'"' 

Cited  in  Pennsylvania  R.  Co.  v.  Naive,  112  Tenn.  257;  64  L.R.A.  447,  footnote 
p.  443,  79  S.  W.  124,  which  upholds  custom  of  carrier  not  to  deliver  perishable 
freight  on  July  4th. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Naive,  64  L.R.A.  443,  which  holds 
carrier   not   negligent   in   failing   to   notify   consignee   of    arrival    of   perishable 
goods  on  legal  holiday  on  which  by  general  custom  of  locality  all  business   is 
suspended. 
—  As  affecting:  contract. 

Cited  in  footnote  to  Harris  v.  Sharpies,  58  L.  R.  A.  214,  which  denies  right 
under   contract   to   add   lithographer's   name   for   advertising   purposes   to   litho- 
graphed cover  design,  although  it  is  customary  to  do  so. 
Burden   of  proof. 

Cited  in  Davis  v.  Morgan,  96  Ga.  520,  23  S.  E.  417,  holding  that  proof  by 
broker  of  principal's  acceptance  of  purchaser  imposes  burden  upon  principal  of 
showing  vendee's  inability  to  perform;  Dotson  v.  Milliken,  27  App.  D.  C.  516, 
holding  burden  of  proof  of  purchaser's  inability  to  perform  is  on  seller  in  suit 
by  seller's  agent  for  commission. 

Cited  in  footnote  to  Tucker  v.  State,  46  L.  R.  A.  181,  which  holds  that  person 
wrongfully  killing  another  with  deadly  weapon  has  burden  of  proving  justifica- 
tion or  legal  excuse  in  action  for  damages. 
Attachment  of  liquors. 

Cited  in  Lanahan  v.  Bailey,  53  S.  C.  494,  42  L.  R.  A.  299,  69  Am.  St.  Rep. 
884,  31  S.  E.  332.  holding  attachment  of  intoxicating  liquors  shipped  into  state 
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for   unlawful    purpose   invalid   under   dispensary   law,   making   any   sale   of   such 
liquors  unlawful. 

Violation   of  rule   or   failure   to  procure   license,   as   affecting   contract   or 
recovery  for  services. 

Cited  in  Hanesley  v.  Monroe,  103  Ga.  280,  20  S.  E.  928,  holding  admission  of 
proof  of  rule  against  commissions,  in  action  by  agent  for  services  in  procuring 
loan  from  insurance  company,  error;  Ober  v.  Stephens,  54  W.  Va.  358,  46  S.  E. 
195,  holding  failure  to  procure  broker's  license  does  not  prevent  recovery  of  com- 
mission where  statute  requiring  license  imposes  penalty. 

Cited  in  footnotes  to  Vermont  Loan  &  T.  Co.  v.  Hoffman,  37  L.  R.  A.  509, 
which  holds  loan  of  money  without  license  valid,  though  misdemeanor  under 
statute;  Randall  v.  Tuell,  38  L.  R.  A.  143,  which  denies  right  of  unlicensed  inn- 
holder  to  recover  for  board  and  lodging;  Smith  v.  Robertson,  45  L.  R.  A.  510, 
which  denies  right  of  recovery  on  contract  for  services  of  unlicensed  stallion; 
Denning  v.  Yount,  50  L.  R.  A.  103,  which  denies  right  of  unlicensed  brokers  to 
recover  commissions;  Black  v.  Security  Mut.  Life  Asso.  54  L.  R.  A.  939,  which 
denies  right  to  commissions  of  one  securing  applications  for  insurance  before 
license,  which  is  granted  before  policies  issued;  Citizens'  State  Bank  v.  Nore,  60 
L.  R.  A.  737,  which  authorizes  recovery  by  bona  fide  purchaser  of  note  for  medical 
services  by  unlicensed  practitioner. 

Cited  in  notes  (117  Am.  St.  Rep.  507;  1  L.R.A.  (N.S.)  1160)  on  validity  of 
contract  made  in  business  carried  on  without  required  license;  (12  L.R.A.  (X.S.) 
616)  on  validity  of  contracts  in  business  which  it  is  misdemeanor  to  transact. 
Validity  of  mortgage. 

Cited  in  Brown  v.  Xewell,  64  S.  C.  74,  41  S.  E.  835  (distinguished  in  di=sent- 
ing  opinion ) ,  majority  holding  execution  of  note  and  mortgage  in  favor  of  one 
who  assigned  them  before  delivery  and.  without  consideration,  and  which  pur- 
ported to  be  executed  on  same  day  as  prior  mortgage,  but  in  fact  year  later,  con- 
sideration of  second  being  satisfaction  of  first,  valid  and  enforceable  in  equity, 
it  iuln  of  broker  to  commissions. 

Cited  in  note  (139  Am.  St.  Rep.  251)  on  right  of  broker  to  commissions  when 
purchaser  refuses  or  is  unable  to  perform. 

29  L.  R.  A.  220,  STATE  v.  FOSTER,  5  Wyo.  199,  38  Pac.  926. 
Attachment   of   assigned   property. 

Cited  in  Swofford  Bros.  Dry-Goods  Co.  v.  Mills,  86  Fed.  558,  denying  motion 
to  dissolve  attachment  levied  on  property  of  insolvent  partnership  in  hands  of 
assignee. 
Priority   of  tax   claims   or   public   demands. 

Cited  in  Banking  Comrs'  v.  Chelsea  Sav.  Bankj  161  Mich.  703,  125  X.  W. 
424,  holding  priority  of  state  as  creditor  defeated  by  dissolution  of  bank  and 
appointment  of  receiver  under  state  law;  Re  Devlin,  180  Fed.  174,  holding  com- 
mon law  priority  of  state  claims  is  superseded  by  state  statute  providing  for 
assignments  "for  benefit  of  all  creditors;"  State  v.  Jahraus,  117  La.  294,  116 
Am.  St.  Rep.  208.  41  So.  575,  holding  state  prior  creditor  where  funds  can  be 
identified  although  same  fund  contained  school  board  and  parish  taxes. 

Cited  in  notes  (29  L.R.A.  278)  on  priority  of  claims  for  taxes  against  assets 
of  debtor;  (1  L.R.A. (X.S.)  255)  on  preierence  of  claims  of  state  over  other 
creditors. 

Distinguished  in  Re  C'allen.  152  Cal.  770,  93  Pac.  1011,  where  priority  was  not 
in  question  because  under  statute  state  had  no  claim. 
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Liability  for  loss  of  public   funds. 

Cited  in  State  v.  Gramm,  7  Wyo.  377,  40  L.  R.  A.  696,  52  Pac.  533.  denying 
sureties'  liability  on  bond  of  treasurer  for  loss  of  public  funds  by  failure  of  bank. 

Cited  in  footnote  to  Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126,  which  denies 
defaulting  county  treasurer's  liability  to  county  for  interest  paid  to  him  by  bank, 
in  which  public  money  was  deposited,  after  he  had  paid  county. 
Rigrht  to  follow  trust  funds. 

Cited  in  Independent  District  v.  Beard,  83  Fed.  12,  holding  special  trust  es- 
tablished by  proof  showing  augmentation  of  estate  by  trust  fund;  Hanna  v. 
McLaughlin.  158  Ind.  296,  63  N.  E.  475,  holding  that  partner's  use  of  partner- 
ship funds  to  pay  mortgage  debt  against  land  owned  by  himself  and  wife  subjects 
such  land  to  trust  in  favor  of  copartner;  State  v.  Bank  of  Commerce,  54  Neb. 
729,  75  N.  W.  28,  holding  county  entitled  to  funds  left  in  insolvent  bank,  which 
had  used  public  funds  to  pay  depositors;  Hanna  v.  McLaughlin,  158  Ind.  296, 
63  N.  E.  475,  holding  use  of  partnership  funds  by  partner  to  pay  mortgage 
on  wife's  land  with  her  knowledge  subjects  land  to  trust  in  favor  of  copartner; 
Cherry  v.  Territory,  17  Okla.  229,  8  L.R.A.(N.S.)  1258,  89  Pac.  192,  holding 
deposit  of  public  funds  in  failing  bank,  where  subsequent  depositors  deposit 
greater  sum,  creates  no  trust  if  not  identified  in  receiver's  hands. 

Cited  in  footnotes  to  Marquette  v.  Wilkinson,  43  L.  R.  A.  840,  which  holds  that 
city  funds  redeposited  in  other  bank  under  arrangement  for  sharing  deposits 
are  held  in  trust  for  city  as  against  original  banker's  assignee  for  creditors; 
Central  Stock  &  Grain  Exchange  v.  Bendinger,  56  L.  R.  A.  875,  which  holds 
broker  liable  to  refund  to  principal,  money  illegally  taken  from  agent  as  margin 
on  gambling  transaction. 

Cited  in  notes  (15  L.R.A.  (N.S.)  1100,  1103)  on  lien  on  commercial  paper 
purchased  by  bank  after  mingling  trust  money  with  own  funds;  (86  Am.  St. 
Rep.  804,  806)  on  right  to  recover  money  deposited  with  or  collected  by  bank 
upon  its  insolvency. 

29  L.  R.  A.  251,  BISSELL  v.  DAVISON,  65  Conn.  183,  32  Atl.  348. 
Kxercise    of    police   power. 

Cited  in  State  v.  Main,  69  Conn.  137,  36  L.  R.  A.  628,  61  Am.  St.  Rep.  30,  37 
Atl.  80,  holding  statute  requiring  destruction  of  peach  trees  attacked  by  "yellows" 
within  police  power;  New  York  v.  Chelsea  Jute  Mills,  43  Misc.  273,  88  N.  Y. 
Supp.  1085,  sustaining  statute  forbidding  employment  of  child  under  fourteen 
years  of  age  during  time  when  schools  of  his  district  are  in  session;  Board  of 
Education  v.  Purse,  101  Ga.  439,  41  L.  R.  A.  606,  65  Am.  St.  Rep.  312,  28  's.  E. 
896,  holding  that  board  of  education  may  suspend  children  of  parent  who  enters 
school  room  and  insults  teacher  in  presence  of  scholars;  Gould  v.  Gould,  78 
Conn.  244,  2  L.R.A.  (N.S.)  535,  61  Atl.  604,  holding  statute  prohibiting  marriage 
of  epileptic  does  not  contravene  equality  of  all  men  before  the  law. 

Cited  in  note   (47  Am.  St.  Rep.  546)   on  quarantine  and  health  laws  and  reg- 
ulations. 
Compulsory   vuccination. 

Approved  in  Gerhard  v.  Packer  Twp.  School  District,  24  Pa.  Co.  Ct.  341,  9 
Pa.  Dist.  R.  721,  denying  mandamus  to  require  board  of  education  to  admit 
pupil  who  fails  to  furnish  certificate  of  vaccination. 

Cited  in  Morris  v.  Columbus,  102  Ga.  800,   42   L.   R.   A-   180,   footnote   p.   175, 
66  Am.  St.  Rep.  243.  30  S.  E.  850,  sustaining  compulsory  vaccination  within  city 
limits,  where  smallpox  is  prevalent:  State  ex  rel.  Cox  v.  Board  of  Education,  2] 
L.R.A.  Au.  Vol.  IV.— 30. 
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Utah,  416,  60  Pac.  1013,  upholding  rule  of  board  of  education  excluding  un- 
vaccinated  pupils  during  prevalence  of  smallpox:  Blue  v.  Beach,  155  Ind.  137, 
50  L.  R.  A.  71,  footnote  p.  64.  80  Am.  St.  Rep.  195,  56  X.  E.  89.  holding  exclusion 
of  unvaccinated  pupils  from  public  schools  during  smallpox  epidemic  justified 
only  as  public  emergency;  Com.  v.  Pear,  183  Mass.  246.  66  X.  E.  719,  sustaining 
statute  empowering  board  of  health  of  city  or  town  to  require  vaccination  of 
inhabitants,  and  imposing  fine  for  violations;  Osborn  v.  Russell,  64  Kan.  509, 
68  Pac.  60,  holding  that  statute  forbidding  pupils  infected  with  contagious 
disease  to  attend  school  does  not  authorize  board  of  education  to  require  vac- 
cination when  disease  not  prevalent;  French  v.  Davidson,  143  Cal.  661,  77  Pac. 
663,  and  Viemeister  v.  White,  88  App.  Div.  51,  84  X.  Y.  Supp.  712,  holding  statute 
prohibiting  children  from  attending  public  schools  unless  they  have  been  vac- 
cinated valid:  State  ex  rel.  O'Bannon  v.  Cole,  220  Mo.  710,  22  L.R.A.(N.S.) 
990,  119  S.  W.  424,  holding  order  of  school  board  requiring  compulsory  vaccina- 
tion during  existing  or  threatened  epidemic  of  smallpox  valid  under  police 
power;  State  ex  rel.  Milhoof  v.  Board  of  Education.  76  Ohio  St.  304,  81  X.  E. 
568,  10  Ann.  Cas.  879,  holding  regulation  of  school  board  requiring  vaccination 
valid  even  though  small  pox  not  then  threatened;  Viemeister  v.  White,  179  X. 
Y.  240,  70  L.R.A.  798,  103  Am.  St.  Rep.  859,  72  X.  E.  97,  1  Ann.  Cas. 
334,  holding  regulation  of  school  board  requiring  vaccination  as  prerequisite 
to  admission  valid  though  no  immediate  disease  threatens;  Jacobson  v.  Massa- 
chusetts, 197  U.  S.  33,  49  L.  ed.  652,  25  Sup.  Ct.  Rep.  358,  3  Ann.  Cas.  765, 
Affirming  183  Mass.  246,  67  L.R.A.  939,  66  X.  E.  719,  holding  order  of  board 
of  health  pursuant  to  authorizing  statute  requiring  compulsory  vaccination  is 
valid. 

Cited  in  footnotes  to  Mathews  v.  Board  of  Education.  54  L.  R.  A.  736,  which 
denies  power  to  make  vaccination  condition  of  admission  to  schools,  in  absence 
of  epidemic;  State  ex  rel.  Freeman  v.  Zimmerman,  58  L.  R.  A.  78,  which  sus- 
tains regulation,  in  cases  of  emergency,  for  vaccination  as  condition  of  admission 
to  school;  Com.  v.  Pear,  67  L.R.A.  935,  which  sustains  power  of  legislature 
to  authorize  health  authorities  of  municipality  to  require  under  penalty  all 
citizens  to  be  vaccinated  when  considered  necessary  for  the  public  health;  Re 
Viemeister,  70  L.R.A.  796,  which  upholds  statute  requiring  vaccination  as  proper 
requisite  to  attendance  at  public  schools. 

Cited  in  notes  (17  L.R.A.(N.S.)  711;  78  Am.  St.  Rep.  243;  49  L.  ed.  U.  S. 
643)  on  constitutionality  of  compulsory  vaccination:  (65  Am.  St.  Rep.  338)  on 
causes  for  which  children  may  be  excluded  from  public  schools. 

Distinguished  in  State  ex  rel.  Adams  v.  Burdge,  95  Wis.  402,  37  L.  R.  A.  161, 
footnote  p.  157,  60  Am.  St.  Rep.  123,  70  X.  W.  347,  holding  void,  rule  of  board 
of  education  excluding  unvaccinated  children  from  school  when  smallpox  epi- 
demic not  probable;  Potts  v.  Breen,  167  111.  78,  39  L.  R.  A.  156,  footnote  p.  152, 
59  Am.  St.  Rep.  262,  47  N.  E.  81,  denying  power  to  compel  students  to  be  vac- 
cinated as  condition  of  attending  school. 
—  Judicial  control. 

Cited  in  Canastota  Knife  Co.  v.  Xewington  Tramway  Co.  69  Conn.  152,  36  Atl. 
1107,  upholding  abutter's  right  to  enjoin  construction  of  electric  railway  over 
route  deviating  from  prescribed  line. 

29  L.  R.  A.  254,  SHAFER  v.  LACOCK,  168  Pa.  407.  32  Atl.  44. 
Admiasibility  of  declarations  as  part  of  res  u.-*f  n-. 

Cited  in  Sample  v.  Consolidated  Light  &  R.  Co.  50  W.  Va  479,  57  L.  R.  A. 
190.  40  S.  E.  597,  holding  declaration  by  motormun  while  car  on  child  that  "I 


467  L.  R.  A.  CASES  AS  AUTHORITIES.  [29  L.R.A.  254 

saw  child;  thought  I  could  pass  it,"  admissible  as  part  of  res  gestce;  Pierce  v. 
Van  Dusen,  24  C.  C.  A.  293,  47  U.  S.  App.  339,  78  Fed.  707,  holding  conductor's 
statement  as  to  cause  of  injury,  made  immediately  afterwards,  admissible  as 
part  of  res  gestce;  Hupfer  v.  National  Distilling  Co.  119  Wis.  422,  96  N.  W. 
809,  holding  declaration  of  employee  whose  duty  it  was  to  sell  slops  from  dis- 
tillery vat,  that  he  knew  hoops  on  vat  were  defective,  admissible  as  part  of 
res  gestce  in  action  for  personal  injuries  resulting  from  bursting  of  vat;  Com. 
v.  Bardino,  20  Pa.  Dist.  R.  479,  holding  that  in  prosecution  for  rape  fact  of 
complaint  of  ravishment,  freshly  made  by  victim  is  always  admissible,  where 
she  is  called  and  examined  as  witness;  Goehrig  v.  Stryker,  174  Fed.  900,  holding 
statements  of  agent  several  minutes  after  accident  inadmissible  as  not  in  further- 
ance of  his  agency  where  he  was  not  present  when  accident  occurred;  Witmer 
v.  Pennsylvania  R.  Co.  21  Lane.  L.  Rev.  211,  holding  that  wife  will  not  be 
permitted  to  tell  as  to  what  her  husband  said  to  her  before  his  death  as  to 
cause  of  accident,  such  statements  not  having  been  made  until  short  time  after 
accident. 

Cited  in  note  (131  Am.  St.  Rep.  328)  on  declarations  and  acts  of  agents. 

Distinguished  in  Balding  v.  Andrews,  12  N.  D.  271,  96  N.  W.  305,  holding 
where  fire  in  elevator  building  started  more  than  one  hour  after  servant  stopped 
running  elevator  statements  by  him  made  during  fire  that  fire  must  have  been 
caused  by  his  tightening  the  chains  of  the  elevator  are  not  admissible  as 
part  of  res  gestae. 
Presumption  of  negligence. 

Cited  in  Fisher  v.  Ruch,  12  Pa.  Super.  Ct.  247,  holding  that  implication  of 
negligence  arises  from  use  of  explosives  in  blasting;  Matthews  v.  Pittsburg  & 
L.  E.  R.  Co.  18  Pa.  Super.  Ct.  17,  holding  absence  of  spark  arrester  prima 
facie  evidence  of  negligence  in  action  for  loss  by  fire;  Alexander  v.  Pennsylvania 
Water  Co.  201  Pa.  257,  50  Atl.  991,  denying  that  infliction  of  injury  resulting 
from  defective  condition  of  pump  creates  presumption  of  negligence;  Snyder  v. 
Wheeling  Electrical  Co.  43  W.  Va.  668,  39  L.  R.  A.  502,  64  Am.  St.  Rep.  922,  28 
S.  E.  733,  holding  existence  of  broken  electric  wire  in  street  prima  facie  evidence 
of  negligence;  Lanning  v.  Pittsburg  R.  Co.  229  Pa.  580,  32  L.R.A. (N.S.)  1046, 
79  Atl.  136,  58  Pittsb.  L.  J.  74,  holding  that  electric  railway  cannot  be  held 
liable  for  injury  to  person  on  street  by  breaking  of  trolley  wire  on  ground  that 
there  is  no  other  apparent  cause  for  break  than  negligence  of  company;  Zercher 
v.  Philadelphia  Rapid  Transit  Co.  20  Pa.  Dist.  R.  17,  holding  that  negligence 
may  be  presumed  where  person  waiting  for  car  on  street  is  struck  by  trolley 
pole  of  car  which  fell  to  street;  Geiser  v.  Pittsburg  R.  Co.  223  Pa.  172,  72 
Atl.  351,  holding  it  for  jury  whether  an  inference  of  negligence  is  raised  by  fact 
that  car  left  track  at  switch  because  switch  was  worn  flat;  Smith  v.  Lehigh 
Valley  R.  Co.  18  Pa.  Dist.  R.  802,  14  Luzerne  Leg.  Reg.  Rep.  190,  holding  presump- 
tion of  negligence  raised  where  street  car  under  control  of  company  leaves  track 
and  crashes  into  house;  Green  v.  Baltimore  &  O.  R.  Co.  14  Pa.  Dist.  R.  295, 
32  Pa.  Co.  Ct.  282,  holding  finding  of  cuspidor,  over  which  plaintiff  fell  and 
was  injured  while  leaving  station  in  an  improper  place  after  accident  insuffi- 
cient to  raise  presumption  that  street  car  company  kept  it  in  dangerous  place; 
Whitehouse  v.  Pittsburg  R.  Co.  36  Pa.  Super.  Ct.  583,  holding  evidence  of 
split  in  handrail  of  street  car  used  to  assist  passengers  to  alight  whereby  pas- 
senger's hand  is  torn  raises  presumption  of  negligence;  McCoy  v.  Ohio  Valley 
Gas  Co.  213  Pa.  372.  62  Atl.  858,  holding  failure  of  natural  gas  company  to 
make  thorough  examination  of  pipe  displaced  by  landslide  raises  inference-  of 
negligfiu-i1  where  pipe  soon  after  exploded;  Whitten  v.  Xevada  Power,  Light 
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&  Water  Co.  132  Fed.  786,  holding  negligence  not  presumed  from  death  by  elec- 
tric current  where  householder  took  an  ordinary  incandescent  bulb  in  his  hand: 
St.  Clair  v.  Edison  Electric  Light  Co.  38  Pa.  Super.  Cc.  233,  holding  failure  to 
shut  off  current  of  electricity  through  conduit  in  which  defendants  knew  fire 
to  exist  and  where  they  were  advised  of  the  danger  raises  presuniption  of 
negligence;  Brown  v.  Towanda,  24  Pa.  Super.  Ct.  382,  holding  failure  of  city 
authorities  to  fasten  plank  over  gutter  used  by  pedestrians  raises  presumption 
of  negligence  where  accident  could  not  have  occurred  had  they  used  proper 
care;  Levinson  v.  Myers,  24  Pa.  Super.  Ct.  482,  holding  failure  to  protect  water 
boiler  from  cold  so  that  it  breaks  and  damages  goods  on  floor  below  by  leakage 
raises  presumption  of  negligence  where  boiler  was  under  defendant's  manage- 
ment. 

Cited  in  footnote  to  Esberg-Gunst  Cigar  Co.  v.  Portland,  43  L.  R.  A.  435, 
which  holds  bursting  of  water  main  three  times  under  ordinary  pressure,  evi- 
dence of  negligence. 

Distinguished  in  Kepner  v.  Harrisburg  Traction  Co.  183  Pa.  31,  38  Atl.  416, 
holding  that  fright  of  horse,  due  to  breaking  of  trolley  wire,  creates  presumption 
of  negligence;  Zahniser  v.  Pennsylvania  Torpedo  Co.  190  Pa.  353,  42  Atl.  707, 
Affirming  7  Pa.  Super.  Ct.  623,  holding  that  explosion  of  torpedo  200  feet  above 
bottom  of  well  raises  no  presumption  of  negligence  in  shooting;  Yazoo  &  M. 
Valley  R.  Co.  v.  Hughes,  94  Miss.  252,  22  L.R.A.(N.S.)  983.  47  So.  662,  holding 
burning  of  station  house  of  railroad  where  cause  is  unknown  raises  no  presump- 
tion that  fire  was  caused  through  company's  negligence. 

29  L.  R.  A.  257,  STATE  v.  JULOW,  129  Mo.  163,  50  Am.  St.  Rep.  443,  31   S. 

W.  781. 
Freedom   of  contract   and   press. 

Cited  in  Watson  Seminary  v.  County  Court,  149  Mo.  73,  45  L.  R.  A.  681,  50 
S.  W.  880,  holding  that  statute  giving  seminary  fines  collected  by  county  may  be 
repealed  by  subsequent  act;  Re  Flukes,  157  Mo.  131,  51  L.  R.  A.  178,  80  Am. 
St.  Rep.  619,  57  S.  W.  545,  holding  statute  prohibiting  creditors  sending  eho*e 
in  action  out  of  state  for  collection  against  wages  of  resident,  void ;  State  ex  rel. 
Star  Pub.  Co.  v.  Associated  Press,  159  Mo.  456.  51  L.  R.  A.  166,  81  Am.  St.  Rep. 
368,  60  S.  W.  91,  holding  courts  without  power  to  compel  associated  press  to 
admit  newspaper  company  as  member;  Marx  &  11.  Jeans  Clothing  Co.  v.  Wat- 
son, 168  Mo.  146,  56  L.  R.  A.  957,  90  Am.  St.  Rep.  440,  67  S.  W.  391,  refusing 
to  enjoin  publication  of  circular  letter  urging  merchants  not  to  deal  with  boy- 
cotted firm;  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  534,  58  L.  R.  A.  751, 
footnote  p.  748,  91  Am.  St.  Rep.  934,  90  N.  W.  1098,  declaring  unconstitutional, 
statute  prohibiting  discharge  of  employee  for  membership  in  union;  Gillespie  v. 
People,  188  111.  183,  52  L.  R.  A.  286,  footnote  p.  283,  58  N.  E.  1007,  declaring 
unconstitutional,  act  making  it  criminal  offense  to  discharge  employee  for  mem- 
bership in  union;  Re  Morgan,  26  Colo.  449,  47  L.  R.  A.'  66,  77  Am.  St.  Rep.  269, 
58  Pac.  1071,  holding  unlawful,  statute  regulating  hours  of  employment  in 
mines  and  smelting  works;  State  v.  Haun.  61  Kan.  161,  47  L.  R.  A.  375,  59 
Pac.  340,  declaring  void,  statute  requiring  wages  to  be  paid  in  cash,  by  check  or 
draft;  Shaver  v.  Pennsylvania  Co.  71  Fed.  038.  holding  void,  statute  prohibiting 
railroad  companies  from  requiring  employees  to  agree  to  waive  right  to  damages 
for  personal  injuries;  Street  v.  Varney  Electrical  Supply  Co.  160  Ind.  346,  61 
L.  R.  A.  160,  98  Am.  St.  Rep.  325,  66  N.  E.  895,  holding  statute  requiring  munici- 
pal corporations  to  pay  more  for  common  labor  employed  on  public  improve- 
ments than  it  is  worth  in  market,  void,  as  interfering  with  freedom  of  contract: 
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House  v.  Mayes,  227  Mo.  653,  127  S.  W.  305  (dissenting  opinion),  on  validity 
of  statute  interfering  with  free  exercise  of  right  to  make  private  contract; 
German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  775,  holding  that  taking  away 
by  statute  of  free  exercise  of  right  of  private  contract  is  appropriation  by  state 
of  private  property  within  meaning  of  fourteenth  constitutional  amendment; 
Coffeyville  Vitrified  Brick  &  Tile  Co.  v.  Perry,  69  Kan.  302,  66  L.R.A.  188,  76 
Pac.  848,  1  Ann.  Cas.  936,  holding  statute  making  discharge  of  member  of 
lawful  organization  actionable  in  damages  or  as  crime  is  void;  People  v.  Marcus, 
110  App.  Div.  261,  97  N.  Y.  Supp.  322,  holding  statute  making  it  a  crime  to 
compel  employee,  as  condition  precedent  to  employment,  to  agree  not  to  join 
labor  organization  unconstitutional ;  Goldfield  Mines  Co.  v.  Goldfield  Miners' 
Union  Co.  159  Fed.  516,  holding  state  statute  prohibiting  agreement  not  to 
enter  labor  organization  as  condition  precedent  to  employment  unconstitutional. 

Cited  in  footnotes  to  Adams  v.  Brenan,  42  L.  R.  A.  718,  which  holds  invalid, 
public  contract  providing  that  only  union  labor  shall  be  employed;  Curran  v. 
Galen,  37  L.  R.  A.  802,  which  holds  agreement  that  all  members  of  employers' 
association  shall  be  members  of  labor  association  illegal;  Coffeyville  Vitrified 
B.  &  T.  Co.  v.  Perry,  66  L.R.A.  185,  which  holds  void,  statute  making  it  un- 
lawful to  discharge  employee  because  he  belongs  to  lawful  labor  organization 
and  providing  for  recovery  of  damages  for  such  discharge;  Toney  v.  State,  67 
L.R.A.  286,  which  holds  void,  statute  making  it  a  misdemeanor  for  one  under 
contract  to  labor  to  enter  into  new  contract  with  third  person  without  former 
employer's  consent  and  a  sufficient  excuse. 

Cited  in  notes  (7  L.R.A. (N.S.)  282)  on  constitutionality  of  statutes  for- 
bidding employer  to  require  employee  not  to  join  union;  (78  Am.  St.  Rep.  237, 
243,  244)  on  acts  which  legislature  may  declare  criminal;  (52  L.  ed.  U.  S. 
436)  on  constitutionality  of  statutes  forbidding  employer  from  insisting  that 
employees  shall  withdraw  from  or  refrain  from  joining  labor  union  as  condi- 
tion of  employment  or  continued  employment. 

Distinguished  in  United  States  v.  Adair,  152  Fed.  753,  holding  federal  statute 
prohibiting  common  carrier,  doing  interstate  business,  from  requiring  employee 
to  agree  not  to  enter  labor  organization  as  condition  precedent  to  employment 
a  valid  regulation  of  interstate  commerce. 
Special  statutes  and  due   process  of  law. 

Cited  in  St.  Louis  v.  Karr,  85  Mo.  App.  614,  holding  ordinance  allowing  super- 
intendent of  workhouse  to  confine  prisoner  beyond  maximum  term  prescribed 
by  charter,  void;  State  v.  Walsh,  136  Mo.  405,  35  L.  R.  A.  233,  37  S.  W.  1112, 
holding  statute  prohibiting  pool  selling  except  within  limits  of  race  course  void 
as  special  law;  State  v.  Thomas,  138  Mo.  102,  39  S.  W.  481,  holding  act  prohibit- 
ing betting  on  contests  outside  of  state,  exempting,  by  implication,  contests  within 
state,  void;  State  v.  Buchardt,  144  Mo.  84,  46  S.  W.  150,  holding  it  unlawful 
to  inflict  different  species  of  punishment  in  different  parts  of  state  for  same 
offense;  State  ex  rel.  Wyatt  v.  Ashbrook,  154  Mo.  394,  48  L.  R.  A.  271,  77  Am. 
St.  Rep.  765.  55  S.  W.  627,  declaring  unconstitutional,  act  fixing  tax  for  each 
class  of  goods  sold  by  merchants  employing  more  than  fifteen  persons;  Hunt  v. 
Searcy,  107  Mo.  179,  67  S.  W.  206,  holding  judgment  of  insanity,  without  notice 
to  person  adjudged  insane,  void;  Henderson  v.  Koenig,  .168  Mo.  374,  57  L.  R.  A. 
663,  68  S.  W.  72,  holding  act  allowing  fees  to  judges  in  certain  districts  and 
giving  salaries  to  those  in  others  void;  Schmalz  v.  Wooley,  56  N.  J.  Eq.  655,  39 
Atl.  539,  holding  void,  statute  protecting  trade  label  of  hat  makers'  union;  Owen 
v.  Baer,  154  Mo.  470,  55  S.  W.  644  (dissenting  opinion),  majority  holding  act 
allowing  certain  cities  to  issue  special  tax  bills  in  payment  of  sewers,  when  two 
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thirds  of  voters'  consent,  void;  State  v.  Parker  Distilling  Co.  236  Mo.  298,  139 
S.  W.  453,  holding  that  state  may  abolish  traffic  in  liquor,  and  it  can  do  that 
without  taking  one's  property  without  due  process  of  law;  White  v.  Missouri,  K. 
&  T.  R.  Co.  230  Mo.  318,  29  L.R.A.(N.S.)  884,  130  S.  W.  325  (dissenting  opinion), 
on  statutes  which  relate  to  persons  and  things  as  a  class  as  general  law;  First 
Ave.  Coal  &  Lumber  Co.  v.  Johnson,  171  Ala.  473,  32  L.R.A.(N.S.)  524,  54  So. 
598,  refusing  to  enjoin  operation  of  coal  yard  and  planing  mill  as  nuisance; 
Haag  v.  Wardv  186  Mo.  343,  85  S.  W.  391,  holding  proviso  in  city  charter  that 
notice  of  suits  on  tax  bills  shall  be  filed  with  city  stating  when  suit  was  begun 
and  in  what  court  and  setting  forth  the  tax  bill  is  constitutional;  Julian  v.  Kan- 
sas City  Star  Co.  209  Mo.  107,  107  S.  W.  496  (dissenting  opinion),  denying  con- 
stitutionality of  law  granting  privilege  to  plaintiffs  in  libel  actions  against  cer- 
tain corporations  not  enjoyed  by  plaintiffs  in  ordinary  actions  of  libel;  State  v. 
Miksicek,  225  Mo.  575,  135  Am.  St.  Rep.  597,  125  S.  W.  507,  holding  statute  re- 
quiring observance  of  certain  police  regulations  by  biscuit,  bread  and  cake  bak- 
eries not  required  of  pie,  pastry,  and  cracker  bakeries  is  a  discrimination  between 
same  class  of  persons;  Block  v.  Schwartz,  27  Utah,  400,  65  L.R.A.  313,  101  Am. 
St.  Rep.  971,  76  Pac.  22,  1  Ann.  Cas.  550,  holding  bulk  sales  statute  restricting 
right  of  indebted  merchants  to  contract  discriminatory ;  Woolley  v.  Mears,  226 
Mo.  51,  136  Am.  St.  Rep.  637,  125  S.  W.  1112,  holding  statute  requiring  written 
authority  of  seller  by  real  estate  dealers  only  in  cities  of  over  300,000  in- 
habitants discriminatory;  State  ex  rel.  Equitable  Life  Assur.  Soc.  v.  Vandiver, 
222  Mo.  258,  121  S.  W.  45  (dissenting  opinion),  denying  constitutionality  of  law 
fixing  salary  for  officers  of  life  insurance  companies. 

Distinguished  in  State  v.  Gregory,  170  Mo.  605,  71  S,  W.  170,  upholding  statute 
providing  that  contractors  purchasing  materials  on  credit,  representing  that  they 
will  be  used  in  certain  building,  and  who  shall,  without  authority,  use  them  in 
another  building  with  intent  to  defraud  material  man,  shall  be  guilty  of  mis- 
demeanor. 
Effect  of  In-valid  act. 

Cited  in  State  ex  rel.  Anheuser-Busch  Brewing  Asso.  v.  Eby,  170  Mo.  525,  71 
S.  W.  52,  holding  aet  requiring  fee  to  be  paid  to  state  by  manufacturers  for  in- 
spection of  beer,  void,  as  it  amounts  to  a  tax. 
Priority  of  liens. 

Cited  in  Vilas  v.  McDonough  Mfg.  Co.  91  Wis.  618,  30  L.  R.  A.  782,  51  Am. 
St.  Rep.  925,  65  N.   W.  488    (dissenting  opinion),  majority  holding  mechanic's 
lien  for  machinery  placed  in  unfinished  mill  superior  to  prior  mortgage. 
Remedy  of  wrongfully   discharged  servant. 

Cited  in  note  (6  L.R.A.  (N.S.)  55)  on  remedy  of  wrongfully  discharged  servant 
by  action  for  breach  of  contract. 

29  L.  R.  A.  260,  STATE  v.  CROOK,  115  N.  C.  760,  20  S.  E.  513. 
Suspension  and  satisfaction   of  sentence. 

Cited  in  State  V.  Griffis,  117  N.  C.  710,  23  S.  E.  164,  holding  that  suspension 
of  sentence  upon  payment  of  costs,  by  justice  of  peace  without  defendant's  con- 
sent, entitles  him  to  appeal  for  trial  de  novo;  State  v.  Whitt,  117  N.  C.  807, 
23  S.  E.  452,  holding  that  court  may  enforce  judgment  for  failure  to  pay  costs 
after  suspension  at  preceding  term;  Neal  v.  State,  104  Ga.  513,  42  L.  R.  A.  192, 
footnote  p.  190,  69  Am.  St.  Rep.  175,  30  S.  E.  858,  holding  void,  attempt  to  sus- 
pend execution  of  sentence  after  pronouncing  it ;  People  ex  rel.  Boenert  v.  Barrett, 
202  111.  296,  63  L.  R.  A.  85,  footnote  p.  82,  95  Am.  St.  Rep.  230,  07  X.  E.  23, 
which  denies  court's  power  to  indefinitely  suspend  sentence  after  conviction; 
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Miller  v.  Evans,  115  Iowa,  103,  56  L.  R.  A.  102,  footnote  p.  101,  91  Am.  St.  Rep. 
143,  88  N.  W.  194,  which  denies  defendant's  right  to  relief  for  failure  to  execute 
mittimus  under  judgment  sentencing  to  imprisonment  on  failure  to  pay  fine,  until 
lapse  of  time  of  imprisonment;  Spencer  v.  State,  125  Tenn.  69,  38  L.R.A.  (X.S.) 
681,  140  S.  W.  597,  holding  that  court  has  no  power  to  suspend  execution  of 
sentence  imposed  as  reformatory  measure  to  secure  future  good  behavior;  Smith 
v.  District  Ct.  132  Iowa,  604,  109  N.  W.  1085,  11  Ann.  Cas.  296,  holding  judgment 
for  imprisonment  and  costs  cannot  be  corrected  nunc  pro  tune  six  years  after 
entry  by  adding  fine. 

Cited  in  footnotes  to  \Yeber  v.  State,  41  L.R.A.  472,  which  sustains  power 
of  court  to  suspend  sentence  and  set  aside  suspension  at  any  time  during  term; 
People  ex  rel.  Boenert  v.  Barrett,  63  L.R.A.  82,  which  denies  power  of  court  in- 
definitely to  suspend  sentence  after  conviction,  or  to  release  on  a  parol. 

Cited  in  notes  (33  L.R.A.  (N.S.)  116)  on  power  of  court  to  suspend  or  stay 
execution  of  sentence;  (40  L.R.A. (N.S.)  92)  on  power  to  .amend  commitment 
or  sentence  by  increasing  punishment. 

Distinguished  in  State  v.  Hilton,  151  N.  C.  691,  65  S.  E.  1011,  holding  sub- 
stantial  discontinuance  of   case  continued   under  suspended  judgement   defeats 
right  of  court  later  to  impose  sentence  nunc  pro  tune. 
Indeterminate  sentence. 

Cited  in  footnote  to  Miller  v.  State,  40  L.  R.  A.  109,  which  upholds  statute  for 
indeterminate  sentence  of  criminals. 
Imprisonment   for   debt. 

Cited  in  note  (34  L.  R.  A.  656)  on  constitutionality  of  imprisonment  for  debt. 

29  L.  R.  A.  262,  HOOPER  v.  CENTRAL  TRUST  CO.  81  Md.  559,  32  Atl.  505. 
Cross-bill  in  equity. 

Cited  in  Chappell  v.  Chappell,  86  Md.  545,  39  Atl.  984,  holding  cross-bill  in 
equity  not  new  suit,  but  defense. 
Receiver's   debts  as  prior  lien. 

Cited  in  Diamond  Match  Co.  v.  Taylor,  83  Md.  406,  34  Atl.  1015,  holding 
vendors'  claims  for  goods  sold  to  receiver  continuing  business  of  insolvent  cor- 
poration, prior  to  claims  of  creditors;  Hanna  v.  State  Trust  Co.  30  L.  R.  A.  204, 
16  C.  C.  A.  590,  36  U.  S.  App.  61,  70  Fed.  6,  holding  that  court  cannot  empower 
receiver  at  suit  of  second  mortgagee,  to  borrow  money  to  continue  business  on 
certificates  made  paramount  liens;  Baltimore  Bldg.  &  L.  Asso.  v.  Alderson,  32 
C.  C.  A.  548,  61  U.  S.  App.  636,  90  Fed.  148,  denying  court's  power  to  make  re- 
ceiver's certificates  for  wages  prior  to  creditor's  liens;  United  States  Invest. 
Corp.  v.  Portland  Hospital,  40  Or.  534,  56  L.  R,  A.  630,  67  Pac.  194,  holding  that 
receiver  cannot,  without  consent  of  lienors,  make  debts  incurred  by  continuing 
business  take  precedence  over  prior  mortgage;  Schick  v.  Rambo.  27  Montg.  Co. 
L.  Rep.  191,  to  the  point  that  court  cannot  impair  lien  of  mortgages  where  prop- 
erty goes  to  hands  of  receiver  by  issuance  of  receiver's  certificates;  Dalliba  v. 
Winschell,  11  Idaho,  371,  114  Am.  St.  Rep.  267,  82  Pac.  107,  holding  debts  of  re- 
ceiver appointed  by  equity  to  carry  on  business  of  private  corporation  take  no 
priority  over  prior  mortgages  and  incumbrances ;  Perrin  &  S.  Printing  Co.  v. 
Cook  Hotel  &  Excursion  Co.  118  Mo.  App.  59,  93  S.  W.  337,  holding  receivers' 
certificates  take  no  priority  over  claim  for  rent  paid  by  lessee  while  receiver  was  in 
possession ;  Lockport  Felt  Co.  v.  United  Box  Board  &  Paper  Co.  74  N.  J.  Eq. 
692.  70  Atl.  980,  holding  receiver's  certificates  take  priority  over  prior  mortgage 
when  necessary  to  protection  of  stockholder's  equity  in  mortgaged  property. 

Cited  in  notes   (54  Am.  St.  Rep.  432)   on  claims  taking  precedence  over  mort- 
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gages  of  railways  and  similar  property;   (71  Am.  St.  Rep.  380.  381)  on  relation  of 
receivers   to   pre-existing   liens   and   remedies   for   their   enforcement :     (2   L.R.A. 
(N.S.)    1065;   128  Am.  St.  Rep.  107-109)   on  receiver's  certificates. 
Priority   of  claim   (or  wages. 

Cited  in  footnote  to  Drennen  &  Co.  v.  Mercantile  Trust  &  D.  Co.  39  L.  R.  A. 
623,  which  holds  employee  of  manufacturing  or  mining  company  entitled  to 
priority  for  wages  earned  within  six  months  before  receiver  appointed. 

Cited  in  note  (2  L.R.A.  (N.S.)   1058)   on  priority  of  labor  claims  against  prop- 
erty in  hands  of  receiver  over  recorded  liens. 
Promoters   right   to   compensation   or   profits. 

Cited  in  Tompkins  v.  Sperry,  Jones  &  Co.  96  Md.  582,  54  Atl.  254,  holding  that 
promoters  who  own  most  of  stock  of  corporation  not  bound  to  account  for  profits. 

Cited  in  footnotes  to  Hayward  v.  Leeson,  49  L.R.A.  725.  which  denies  right  of 
corporate  promoters  to  remuneration  for  services,  unless  voted  to  them,  or  full 
statement  incorporated  in  prospectus;  Pietsch  v.  Milbrath,  68  L.R.A.  945,  which 
holds  that  promoters  of  corporation  cannot  escape  liability  to  take  for  fraudu- 
lent profits  in  transferring  to  it  property  at  an  excessive  value  by  limiting  stock 
subscription  to  themselves  until  the  transaction  is  consummated. 
Cancelatlon  of  corporate  stock. 

Cited  in  footnote  to  Yeiser  v.  United  States  Board  &  Paper  Co.  52  L.  R.  A. 
724,  which  sustains  right  of  corporation  to  secure  cancelation  of  stock  paid  for 
out  of  secret  profits  by  subscribers  from  sale  of  property  to  corporation. 
Mortgagee's   forfeiture   of   priority   by   fraud. 

Cited  in  note  (18  Eng.  Rul.  Cas.  534)   on  mortgagee's  forfeiture  of  priority  by 
fraud,  negligence,  or  notice  of  prior  equity. 
Waiver   of   vendor's   lien. 

Cited  in  note  (137  Am.  St.  Rep.  196,  201)  on  waiver  of  vendor's  lien. 

29  L.  R.  A.  273,  MASON  v.  UNION  MILLS  PAPER  MFG.  CO.  81  Md.  446,  48 

Am.  St.  Rep.  524,  32  Atl.  311. 
Attachment   by   nonresident   of   assets   of    foreign   corporation. 

Cited  in  Hodgson  v.  Southern  Bldg.  &  L.  Asso.  91  Md.  447.  46  Atl.  971,  and 
Linville  v.  Hadden.  88  Md.  598,  43  L.  R.  A.  224,  41  Atl.  1097,  holding  that  non- 
resident creditors  of  foreign  corporation  in  hands  of  receiver  may  attach  prop- 
erty in  this  state. 
Absence    from    state    as    affecting    statute    of    limitations. 

Cited  in  McConnell  v.  Spicker,  15  S.  D.  101,  87  N.  W.  574,  holding  that  statute 
of  limitations  does  not  run  against  note  executed  outside  of  state  by  one  who 
afterwards  removed  to  state  during  time  elapsing  after  note  was  due  and  before 
maker  moved  into  state;  Van  Schuyver  v.  Hartman,  1  Alaska,  435,  holding  that 
statute  of  limitations  of  territory  begins  to  run  from  time  of  debtor's  removal  to 
such  territory;  Patterson  v.  Safe  Deposit  &  T.  Co.  78  C.  C.  A.  458,  148  Fed. 
792,  holding  allegation  that  defendant  did  not  reside  within  state  more  than  three 
years  prior  to  suit  must  be  positive  and  not  indirect  to  prevent  operation  of 
statute  of  limitations. 

Cited  in  footnotes  to  Hogg  v.  Hartley,  54  L.  R.  A.  215,  which  holds  personal 
judgment  against  one  previously  leaving  state  not  excused,  by  absence,  from 
statute  of  limitations;  George  v.  Butler,  57  L.  R.  A.  396,  which  sustains  right  of 
grantee  of  mortgaged  premises  to  plead  limitations  against  foreclosure,  though 
debt  not  barred  as  to  mortgagor  because  of  absence  from  state. 
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Cited  in  note    (25  L.R.A.  (X.S.)    25)    on  applicability  to  nonresidents  of  pro- 
vision suspending  limitations  until  "return"  of  absent  defendant, 
i  ru>«    within    equity    jurisdiction. 

Cited  in  Safe  Deposit  &  T.  Co.  v.  Cahn,  102  Md.  542,  62  Atl.  819,  as  referring  to 
an  overruled  dictum  on  facts  constituting  trust  such  as  will  warrant  court  of 
equity  in  assuming  jurisdiction. 

29  L.  R.  A.  278,  BIBBINS  v.  CLARK,  90  Iowa,  230,  57  N.  VV.  884,  59  N.  W.  290. 
Priority  of  claim*  for  taxes. 

Followed  in  Bibbins  v.  Polk  County,  100  Iowa,  495,  69  N.  W.  1007,  holding 
personal  property  tax  inferior  to  prior  mortgage. 

Cited  in  Smith  v.  Skow,  97  Iowa,  641,  66  N.  W.  893,  holding  mortgage  lien 
superior  to  liquor  tax;  Re  Ott,  95  Fed.  279,  holding  liquor  license  tax  not  su- 
perior to  claims  of  creditors  of  bankrupt;  Des  Moines  Brick  Mfg.  Co.  v.  Smith, 
108  Iowa,  309,  79  N.  W.  77,  holding  street-curbing  certificates  superior  to  lien 
for  street  paving;  Minnesota  v.  Central  Trust  Co.  36  C.  C.  A.  217,  94  Fed.  247, 
holding  lien  of  taxes  on  personal  property,  assessed  after  receipt  of  tax  books, 
superior  to  prior  or  subsequent  private  lien;  Lobban  v.  State,  9  Wyo.  380,  64 
Pac.  82,  and  Gifford  v.  Callaway,  8  Colo.  App.  366,  46  Pac.  626,  holding  personal 
property  taxes  not  superior  to  prior  real  estate  mortgage;  Harrington  v.  Valley 
Sav.  Bank,  119  Iowa,  314,  93  N.  W.  347,  holding  that  purchaser  of  land  sold  for 
general  taxes  takes  title  superior  to  lien  of  special  assessment;  Larson  v.  Hamil- 
ton County,  123  Iowa,  486,  99  N.  W.  133,  holding  tax  lien  not  defeated  by  sale 
of  stock  of  goods  in  bulk  after  assessment  and  before  levy;  State  v.  Jahraus,  117 
La.  294,  116  Am.  St.  Rep.  208,  41  So.  575,  holding  state  takes  priority  over 
school  board  or  parish  where  its  funds  can  be  traced  clearly. 

Cited  in  notes  (29  L.  R.  A.  249)  on  priority  of  state  or  United  States  in  pay- 
ment from  assets  of  debtor;  (35  L.  R.  A.  373,  377)  on  superiority  of  lien  of  local 
assessment  over  prior  lien. 

Distinguished  in  California  Loan  &  T.  Co.  v.  Weis,  118  Cal.  494,  50  Pac.  697, 
holding  title  of  purchaser  under   sale   for  personal   property   tax  paramount   to 
lien  of  prior  mortgage. 
Subrogation   to  claim   for   taxes. 

Cited  in  Jones  v.  Black,  18  Okla.  358,  90  Pac.  422,  11  Ann.  Cas.  753  (dissenting 
opinion),  on  subrogation  to  benefit  of  tax  lien  of  one  who  pays  taxes  without  hav- 
ing interest  in  the  property. 

Cited  in  footnotes  to  Mercantile  Trust  Co.  v.  Hart,  35  L.  R.  A.  352,  which 
denies  right  of  county  treasurer  paying  cash  for  taxes,  for  which  checks  are  re- 
ceived, to  be  subrogated  to  rights  of  state  or  city  in  the  taxes  paid;  Allen  v.  Per- 
rine,  41  L.  R,.  A.  351,  which  denies  sheriff's  claim  of  subrogation  to  lien  of  tax 
which  he  accounted  for,  but  failed  to  collect,  as  against  prior  mortgagee;  Walters 
v.  Charleston  Mills,  48  L.  R.  A.  503,  which  holds  purchaser  on  foreclosure  volun- 
tarily paying  claim  for  taxes  before  sale  affirmed,  subrogated  to  claim  for  valid 
part  of  taxes. 

Annotation  in  29  L.  R.  A.  278,  referred  to  particularly  in  Sperry  v.  Butler,  75 
Conn.  374,  53  Atl.  899,  holding  that,  in  absence  of  statute,  private  persons  should 
not  be  subrogated,  by  judicial  intervention,  to  rights  of  municipality  in  foreclosure 
of  tax  lien. 
Objections  raised   for  first   time  on  appeal. 

Cited  in  Des  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co.  123  Iowa,  435,  99  N.  W. 
121,  holding  that  objection  as  to  form  of  proceedings  cannot  be  raised  on  appeal 
for  first  time. 
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Distinguished  in  Smith  v.  McQuiston,   108  Iowa,  367,  79  X.   \V.   130,  holding 
that  objection  to  failure  to  present  to  board  claim  for  overpaid  taxes  cannot  be 
raised  on  appeal  for  first  time. 
Demurrer  to   -mil    in  equity  instead  of  at    la\\  . 

Cited  in  McCormick  Harvesting  Mach.  Co.  v.  Markert,  107  Iowa,  342,  78  X.  \V. 
33,  overruling  demurrer  that  suit  should  have  been  brought  at  law  instead  of  in 
equity. 
Content*  of  tax  certificate. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Chapin,  113  Iowa,  416,  85  N.   W.   791, 
holding  delinquent  tax  certificate,  failing  to  show  treasurer's  authority  to  issue, 
defective. 
Recovery   of  taxes   illegally   collected. 

Cited  in  Carton  v.  Uinta  County,   10  Wyo.  438,  69  Pac.   1013,  denying  tax 
payer's  right  to  recover  taxes  alleged  to  be  illegally  collected,  where  county  has 
received  no  more  than  it  was  equitably  entitled  to. 

Cited  in  note   (94  Am.  St.  Rep.  444)  on  recovery  back  of  voluntary  payment. 

29  L.  R,  A.  287,  MOXTGOMERY  v.  LANSING  CITY  ELECTRIC  R.  CO.   103 

Mich.  46,  61  N.  W.  543. 
Liability   for   injury   by   street   car   or   locomotive. 

Approved  in  Rhymes  v.  Jackson  Electric  R.  Light  &  P.  Co.  85  Miss.  148,  37  So. 
708,  holding  motorman  guilty  of  gross  negligence  where  car  is  allowed  to  run 
down  sharp  grade  without  control  and  injures  person. 

Cited  in  McClellan  v.  Ft.  Wayne  &  B.  I.  R.  Co.  Iu5  Mich.  103,  62  N.  W.  1025, 
affirming  recovery  for  motorman's  negligence  in  not  stopping  car  upon  seeing 
fright  of  horse;  Bedell  v.  Detroit,  Y.  &  A.  R,  Co.  131  Mich.  670,  92  N.  W.  349, 
sustaining  right  to  recover  for  motorman's  negligence  in  failing  to  stop  car  upon 
seeing  bicyclist  dismount  on  tracks,  apparently  without  hearing  signals;  Buck- 
ley v.  Flint  &  P.  M.  R.  Co.  119  Mich.  587,  78  X.  W.  655.  holding  evidence  of  en- 
gineer and  fireman  that  they  ought  to  have  seen  plaintiff,  if  upon  track,  but  did 
not,  not  proof  of  gross  negligence;  Lyons  v.  Bay  Cities  Consol.  R.  Co.  115  Mich. 
117,  73  N.  W.  139  (dissenting  opinion),  majority  holding  act  of  fellow  workmen 
in  trying  to  push  decedent  from  track  with  broom  insufficient  to  apprise  motor- 
man  of  former's  deafness,  so  as  to  require  him  to  stop  car  to  avoid  collision;  Clark 
v.  Jackson  Consolidated  Traction  Co.  167  Mich.  697,  133  X.  W.  927,  upholding 
verdict  for  person  injured  by  street  car  while  driving  along  track  ahead  of  car 
where  motorman  saw  vehicle  several  hundred  feet  ahead  and  made  no  effort  to 
stop  car;  Indianapolis  Street  R.  Co.  v.  Schmidt,  35  Ind.  App.  213,  72  X.  K. 
478,  holding  street  railway  liable  where  party  attempting  to  cross  tracks  without 
looking  back  was  injured  it  appearing  that  motorman  could  have  avoided  acci- 
dent; Indianapolis  Street  R.  Co.  v.  Bolin,  39  Ind.  App.  178,  78  X.  E.  210,  sus- 
taining recovery  where  motorman  ran  car  at  excessive  rate  of  speed  and  failed 
to  use  due  care  in  averting  accident;  Kotila  v.  Houghton  County  Street  R.  Co. 
l.'U  Mich.  316,  96  X.  W.  437,  holding  street  railway  not  liable  for  injuries  to  cow 
it  not  appearing  that  accident  could  have  been  avoided  by  use  of  due  care  after 
danger  became  apparent;  Thomas  v.  Sullivan,  138  Mich.  205.  101  X".  W.  528, 
holding  it  for  jury  whether  slow  reduction  of  speed  after  motorman  saw  danger 
was  negligence;  Robards  v.  Indianapolis  Street  R.  Co.  32  Ind.  App.  308,  67  X*. 
E.  953  (dissenting  opinion  on  rehearing),  as  containing  approved  form  of  charge 
on  negligence  of  motorman  toward  person  seen  to  be  negligent  on  his  own  part. 

Cited  in  footnote  to  Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  34  L.  R.  A. 
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350,  which   sustains  motor-man's  right  to  assume  that  bicyclist  in  front  of  car 
will  get  out  of  danger 

Distinguished  in  La  Barge  v.  Pere  Marquette  R.  Co.  134  Mich.  144,  9-3  X.  W. 
1973,  holding  shunting  of  cars  down  track  without  brakeman  not  gross  negligence 
where  no  injury  could  have  resulted  except  through  concurring  contributory 
negligence;  Bottje  v.  Grand  Rapids,  G.  H.  &  M.  R.  Co.  157  Mich.  354,  122  N.  W. 
87,  holding  street  car  company  not  liable  where  horse  that  was  far  enough  from 
track  so  that  car  could  easily  pass  leaped  suddenly  in  front  of  car  frightened  by 
its  approach. 
Contributory  ne&liifence  on  street  car  track. 

Cited  in  Manor  v.  Bay  Cities  Consol.  R.  Co.  118  Mich.  6,  76  N.  W.  139,  holding 
it  not  contributory  negligence  to  drive  close  to  car  tracks  when  road  narrow; 
Ryan  v.  La  Crosse  City  R.  Co.  108  Wis.  136,  83  N.  W.  770,  holding  it  contribu- 
tory negligence  for  eight-year-old  boy  to  cross  car  tracks  without  looking  for 
approaching  cars;  Graff  v.  Detroit  Citizens'  Street  R.  Co.  109  Mich.  86,  67  N.  W. 
815,  denying  recovery  to  one  injured  while  attempting  to  cross  electric  railway 
in  front  of  rapidly  moving  car;  Tunison  v.  Weadock,  130  Mich.  159,  89  N.  W. 
703  (dissenting  opinion),  majority  holding  it  question  for  jury  whether  one  is 
guilty  of  contributory  negligence  in  driving  close  to  street  car  tracks  without 
taking  notice  whether  there  is  sufficient  room  for  car  to  pass. 

Distinguished  in  Fritz  v.  Detroit  Citizens'  Street  R.  Co.  105  Mich.  54,  62  N.  W. 
1007.  holding  it  contributory  negligence  to  turn  suddenly  upon  street  car  tracks 
in  middle  of  block,  without  looking  back;  Laufer  v.  Bridgeport  Traction  Co.  68 
Conn.  491,  37  L.  R.  A.  539,  37  Atl.  379,  holding  one  driving  on  car  tracks  on 
left  side  of  bridge  not  guilty  of  negligence  in  crossing  before  approaching  car, 
when  left  space  too  narrow;  Richmond  Locomotive  Works  v.  Ramsey,  65  C.  C.  A. 
503,  131  Fed.  200,  holding  where  injured  person  takes  an  unusual  and  extraordi- 
nary position  unknown  to  party  causing  injury  the  rule  requiring  use  of  due  care 
has  no  application. 
Proximate  cause  of  injury. 

Cited  in  Daniels  v.  Bay  City  Traction  &  Electric  Co.  143  Mich.  506,  107  X.  W. 
94,  holding  it  for  jury  whether  subsequent  negligence  of  motorman  in  running 
down  driver  who  turned  suddenly  upon  track  caused  accident. 

Cited  in  footnotes  to  Rider  v.  Syracuse  Rapid  Transit  R.  Co.  58  L.  R.  A.  125, 
which  holds  proximate  cause  to  be  that  which,  in  natural  sequence,  unbroken  by 
new  cause,  produced  event;  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  399. 
which  holds  placing  of  heavy  doors  on  platform,  which  are  blown  on  track  by 
severe  gale,  not  proximate  cause  of  derailment  of  engine. 
Proof  of  special  injury  -without  specific  allegation. 

Followed  in  Beath  v.  Rapid  R.  Co.  119  Mich.  518,  78  N.  W.  537,  holding  that 
allegation  of  injury  to  hip  renders  evidence  of  resulting  disease  to  sciatic  nerve 
admissible;  Snyder  v.  Albion,  113  Mich.  280,  71  N.  W.  475,  holding  evidence  of 
result  of  injuries  admissible  under  declaration  for  personal  injuries. 

Cited  in  Strudgeon  v.  Sand  Beach,  107  Mich.  503,  65  N.  W.  616,  holding  that 
averment  that  plaintiff  has  become  confirmed  invalid  allows  recovery  for  loss 
of  ability  to  follow  vocation;  McKormick  v.  West  Bay  City,  110  Mich.  268,  68 
X.  W.  148,  holding  proof  of  pain  in  head  within  allegation  of  injury  to  back 
and  spine;  Fye  v.  Chapin,  121  Mich.  681,  80  X.  W.  797,  holding  evidence  of  re- 
sulting epilepsy  admissible  under  averment  of  permanent  injury;  Samuels  v. 
California  Street  Cable  R.  Co.  124  Cal.  296,  56  Pac.  1115,  holding  that  uterine 
trouble  may  be  shov.-n  under  allegation  of  permanent  bodily  injury:  Croco  v. 
Oregon  Short  Line  R.  Co.  18  Utah,  319,  44  L.  R.  A.  288,  54  Pac.  985,  denying 
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that  plaintiff  is  required  to  plead  all  physical  injuries  sustained  or  aggravated  by 
company's  negligence;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  90,  41  C.  C. 
A.  42,  100  Fed.  758,  holding  damages  for  aggravation  of  other  injuries,  due  to 
collision,  recoverable  without  special  allegation;  Oolitic  Stone  Co.  v.  Ridge.  174 
I  ml.  578,  9]  X.  E.  944,  holding  that  where  complaint  alleged  that  plaintiff  was 
crushed  about  shoulders,  breast  and  abdomen  and  permanently  disabled,  evidence 
that  he  coughed  for  two  years  after  injury  is  admissible:  Norfolk  &  \\.  R.  Co.  v. 
Spears,  110  Va.  113,  65  S.  E.  482,  holding  that  under  complaint  for  personal  in- 
jury alleging  that  plaintiff  became  ''sick,  sore  and  disordered,"  serious  nervous 
disorders  may  be  shown;  Kaiser  v.  Detroit  United  R.  Co.  167  Mich.  294,  132  N. 
VV.  1051,  holding  permanent  injuries  must  be  plainly  alleged  either  in  exact  words 
or  by  equivalent  statement  of  facts:  Fleddermann  v.  St.  Louis  Transit  Co.  134 
Mo.  App.  268,  113  S.  W.  1143,  holding  allegation  that  leg  was  broken  near  hip 
will  admit  evidence  that  leg  was  shortened  thereby;  Leslie  v.  Jackson  &  Suburban 
Traction  Co.  134  Mich.  520,  96  N.  W.  580.  holding  allegation  of  injury  to  tissues 
and  nerves  in  the  gluteal  region  of  the  hip  broad  enough  to  admit  evidence  rela- 
tive to  neuritis  of  the  sciatic  nerve:  Louisville  R.  Co.  v.  Gaugh,  133  Ky.  473,  118 
S.  \V.  276,  holding  allegation  of  injury  to  head  will  not  admit  evidence  of  injury 
to  hearing;  Comstock  v.  Georgetown,  137  Mich.  558,  100  N.  W.  788,  holding 
t-vidence  of  loss  of  speech  and  use  of  hand  admissible  under  allegation  that  face 
was  cut  and  bruised  and  arm  injured;  Gordon  v.  Northern  P.  R.  Co.  39  Mont.  57*. 
104  Pac.  679,  18  Ann.  Cas.  583.  holding  under  allegation  of  injury  to  right  eye. 
impairment  of  sight  of  left  eye  not  admissible;  Renders  v.  Grand  Trunk  R.  Co. 
144  Mich.  391,  108  N.  W.  368,  holding  evidence  of  fainting  spells  admissible  under 
allegation  of  injury  from  which  they  would  naturally  follow;  Groat  v.  Detroit 
United  R.  Co.  153  Mich.  168,  116  N.  W.  1081,  holding  severe  permanent  nervous 
disease  resulting  from  injury  to  uterus  may  be  proven  under  allegation  of 
permanent  internal  and  bodily  injuries. 

29  L.  R.  A.  292,  IRV1N  v.  IRVIN,  169  Pa.  529,  32  Atl.  445. 
Effect  of  illegal  consideration  on  contract. 

Cited  in  Rodenbaugh  v.  Rodenbaugh,  17  Pa.  Super.  Ct.  621,  Affirming  31 
Pittsb.  L.  J.  N.  S.  286,  7  Northampton  Co.  Rep.  391,  denying  that  wife's  agvee- 
inent  to  withhold  evidence  in  divorce  suit  will  defeat  action  for  money  due  under 
separation  contract;  Barnhart  v.  Goldstein.  27  Ind.  App.  104,  59  N.  E.  1067,  deny- 
ing vendor's  right  to  recover  on  note  given  for  slot  machine  sold  for  gambling 
purposes;  Fountain  v.  Kenney,  71  Kan.  642.  81  Pac.  179,  holding  lien  for  labor 
and  material  furnished  by  tenant  not  defeated  by  illegal  use  of  premises  by 
tenant. 
Parol  evidence  to  vary  writing- 

Cited  in  Harness  v.  Eastern  Oil  Co.  49  W.  Va.  248,  38  S.  E.  662,  holding  oral 
agreement  not  to  assign  lease  inadmissible  to  vary  terms  of  instrument;  Provi- 
dence Washington  Ins.  Co.  v.  Board  of  Education,  49  W.  Va.  377,  38  S.  E.  679, 
holding  verbal  agreement  waiving  right  to  rebuild  or  repair  after  fire  inadmissi- 
ble to  contradict  express  terms  of  policy. 
Specific  performance  of  Reparation  agreement. 

Cited  in  Adams  v.  Adams,  32  Pa.  Super.  Ct.  355.  holding  equity  will  enforce 
specific  performance  of  valid  separation  agreement  although  the  stipulated  month- 
ly payment  to  wife  is  no  longer  necessary  to  her  support. 
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29  L.  R.  A.  297,  DONOVAN  v.  HARTFORD  STREET  R.  CO.  65  Conn.  201,  32 

Atl.  350. 
When    one    becomeii    a    patttteniger. 

Cited  in  Exton  v.  Central  R.  Co.  62  N.  J.  L.  13,  56  L.  R.  A.  511,  42  Atl.  486, 
holding  one  going  to  baggage  room  after  purchase  of  ticket  entitled  to  protection, 
as  passenger,  from  injury  by  cabmen;  Keator  v.  Scranton  Traction  Co.  191  Pa. 
108,  71  Am.  St.  Rep.  758,  43  Atl.  86,  holding  one  given  transfer,  a  passenger 
while  walking  block  to  second  car;  Yancey  v.  Boston  Elev.  R.  Co.  205  Mass.  170. 
26  L.R.A. (N.S.)  1217,  137  Am.  St.  Rep.  431,  91  N.  E.  202,  holding  that  conductor 
may  be  guilty  of  negligence  in  giving  signal  to  start  car  before  intending  pas- 
senger has  opportunity  to  alight  again  in  safety  where  he  refuses  to  admit  cripple 
who  attempted  to  enter  car  by  wrong  door;  Busch  v.  Interborough  Rapid  Transit 
Co.  110  App.  Div.  708,  96  N.  Y.  Supp.  747,  holding  person  having  paid  fare  be- 
comes passenger  upon  entering  station  of  elevated  railway. 

Cited  in  notes  (13  L.R.A. (N.S. )  284)  on  signaling  car  as  making  one  a  pas- 
senger; (61  Am.  St.  Rep.  96)  on  who  are  passengers  and  when  they  become 
such;  (104  Am.  St.  Rep.  585;  118  Am.  St.  Rep.  463)  on  who  are  passengers  on 
street  railways.  -~» 

Recovery  as  affected   by   proof  of   facts   not   pleaded. 

Cited  in  Whiting  v.  Koepke,  71  Conn.  80,  40  Atl.  1053,  holding  that  failure  to 
plead  consent  to  accept  materials  defeats  foreclosure  of  mechanic's  lien ;  Stein  v. 
Coleman,  73  Conn.  530,  48  Atl.  206,  denying  right  to  recover  where  complaint 
contains  no  allegation  that  defendant  threw  water  by  artificial  means  upon  ad- 
joining land,  and  evidence  shows  water  conducted  there  through  spouts;  Trout 
Brook  Ice  &  Feed  Co.  v.  Hartford  Electric  Light  Co  77  Conn.  340,  59  Atl.  405. 
denying  right  to  recover  where  allegation  was  that  defendant  negligently  ran 
into  plaintiff's  horse  and  proof  was  plaintiff's  failure  to  stop  automobile  when  he 
saw  horse  was  frightened. 
\  <•«!!;;  «-m-«-.  question  for  jury. 

Cited  in  Sprague  v.  New  York  &  N.  E.  R.  Co.  68  Conn.  354,  37  L.  R.  A.  641, 
36  Atl.  791,  holding  it  question  for  jury  whether  company's  schedule  adequate  to 
prevent  collision  between  irregular  trains;  Wood  v.  Danbury,  72  Conn.  73,  43 
Atl.  554.  holding  decision  of  jury  as  to  absence  of  contributor}'  negligence,  final: 
Yancey  v.  Boston  Elev.  R.  Co.  205  Mass.  162,  26  L.R.A. (N.S.)  1220,  91  N.  E.  202, 
holding  it  for  jury  whether  starting  car  by  conductor  simultaneously  with  signal- 
ing a  passenger  to  get  aboard  was  such  negligence  as  would  render  street  railway 
liable. 
Preatimption  of  neiarliS'ence. 

Cited  in  Cincinnati,  N.  O.  &  T,  P.  R.  Co.  v.  South  Fork  Coal  Co.  1  L.R.A. 
(N.S.)  538,  71  C.  C.  A.  316,  139  Fed.  534,  which  sustains  presumption  of  neg- 
ligence where  collision  occurs  on  railroad  resulting  in  destruction  of  plaintiff's 
lumber  while  rightfully  on  the  right  of  way. 

Cited  in  footnote  to  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains  presump- 
tion of  negligence  from  injury  to  passenger  by  unexplained  breaking  of  elevator 
appliance. 

29  L.  R.  A.  303,  SAVANNAH  v.  MULLIGAN,  95  Ga.  323,  51  Am.  St.  Rep.  86, 

22  S.  E.  621. 
Municipal  power  to  abate  nuisance  or  prevent  public  injury. 

Cited  in  Schoen  v.  Atlanta,  97  Ga.  701,  33  L.  R.  A.  805,  25  S.  E.  380,  up!.old- 
ing  city's  power  to  require  removal  of  carcass  as  nuisance  per  se. 
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Cited  in  footnotes  to  Chicago  v.  Union  Stockyards  &  T.  Co.  35  L.  R.  A.  281, 
which  denies  right  of  city  to  remove  railroad  tracks  of  stockyards  company, 
though  nuisance  created  by  mode  of  use;  Wallace  v.  Richmond,  36  L.  R.  A. 
">f>4,  which  denies  power  of  city  council  to  order  destruction  of  all  intoxicating 
liquor  in  city  in  anticipation  of  riot,  and  pledge  city's  faith  to  pay  for  same; 
Aitken  v.  Wells  River,  41  L.  R.  A.  566,  which  denies  liability  of  village  for  trus- 
tees' destruction  of  property  to  avert  imminent  public  injury;  Lowe  v.  Conroy, 
66  L.R.A.  907,  which  holds  health  officer  individually  liable  for  destruction  of 
private  property  by  mistake  in  attempt  to  preserve  public  health. 

Cited  in  notes  (38  L.  R.  A.  161)  on  municipal  power  over  buildings  and  other 
structures  as  nuisances;  (36  L.  R.  A.  595,  606)  on  power  of  municipal  corpora- 
tions to  define,  prevent,  and  abate  nuisances:  (80  Am.  St.  Rep.  214,  221,  231)  on 
delegation  of  power  to  boards  of  health  to  abate  nuisances. 

Distinguished  in  Western  &  A.  R.  Co.  v.  Atlanta,  113  Ga.  549,  54  L.  R.  A. 
301,  38  S.  E.  996,  enjoining  city's  removal  of  depot  floor  for  failure  to  give 
notice  to  company  to  abate  nuisance. 

29  L.  R.  A.  305,  SEBREE  DEPOSIT  BANK  v.  MORELAND,  96   Ky.   150,   28, 

S.  W.  153. 
Discharge   of  indorser   by    \\  :i  in    of   notice   of    nonpayment. 

Cited  in  Mechanics'  &  F.  Sav.  Bank  v.  Katterjohn,  137  Ky.  431,  125  S.  W.  1071, 
Ann.   Cas.   1912  A,  439,  holding  that  accommodation  iudorser   is   discharged   in 
absence  of  notice  of  nonpayment,  as  required  by  negotiable  instrument  law. 
—  Xecesslty   of   new   consideration    to   bind    indorser. 

Cited  in  Dotson  v.  Owsley,  141  Ky.  455,  132  S.  W.  1037,  holding  that  promise 
to  renew  note  made  after  assignor  has  been  released  by  laches  of  holder  is  with- 
out consideration  and  will  not  estop  assignor  from  relying  upon  laches  of  holder. 

Cited  in  note  (3  L.R.A.  (N.S.)  1079)  on  necessity  of  new  consideration  to  sup- 
port failure  to  protest  or  give  notice  of  non-waiver  of  payment. 

29  L.  R.  A.  317,  KERNOHAN  v.  MANSS,  53  Ohio  St.  118,  41  N.  E.  258. 
Priority  of  payment. 

Cited  in  Wohlgemuth  v.  Standard  Drug  Co.  14  Ohio  C.  C.  320,  holding  oral 
agreement  as  to  order  of  payment  of  notes  secured  by  mortgage  not  binding  on 
assignees  without  notice;  Lee  v.  Kellogg,  108  Mich.  537,  66  X.  W.  380,  holding 
that  purchaser  of  forged  notes  and  mortgage  acquires  no  rights  as  against  prior 
assignee  of  genuine  instruments,  although  unrecorded;  Southern  Commercial 
Sav.  Bank  v.  Slattery,  166  Mo.  638,  66  S.  W.  1066,  denying  that  possession  of 
mortgage  and  notes  entitles  holder  to  security  as  against  pledgee  of  like  notes 
previously  negotiated. 
Provisions  in  mortgage  as  affecting:  note. 

Cited  in  note   (35  L.  R.  A.  536)   on  negotiability  of  note  secured  by  mortgage 
as  affected  by  provisions  in  mortgage. 
Mortgage  note  as  principal  and  mortgage  as  incident. 

Cited  in  Hall  v.  Bradfield,  21  Ohio  C.  C.  186,  12  Ohio  C.  D.  341    (dissenting 
opinion),  on  note  secured  by  mortgage  as  legally  representing  the  debt  and  the 
mortgage  as  incidental  thereto. 
Right    of    assignee    of    mortgage    note. 

Cited  in  Wohlgemuth  v.  Standard  Drug  Co.  14  Ohio  C.  C.  320,  8  Ohio  C.  D.  11, 
on  parol  agreement  as  to  time  of  maturity  of  several  notes  secured  by  same  mort- 
gage as  binding  on  assignees  of  such  notes  without  knowledge. 
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29  L.  R.  A.  321,  SCHROEDER  v.  FLINT  &  P.  M.  R.  CO.  103  Mich.  213,  50  Am. 

St.  Rep.   354,   61   N.  W.   663. 
Recovery  for  negligence  of  fellow  servant. 

Cited  in  Petaja  v.  Aurora  Iron  Min.  Co.  106  Mich.  468,  32  L.  R.  A.  438,  58 
Am.  St.  Rep.  505,  64  N.  W.  335,  denying  trammer's  right  to  recover  for  shift 
boss's  failure  to  notify  timberman  to  timber  open  space  in  mine;  Findlay  v. 
Russel  Wheel  &  Foundry  Co.  108  Mich.  290,  66  N.  W.  50,  holding  foreman  who 
works  with  men,  fellow  servant  of  one  injured  by  former's  working  drum  im- 
properly; Thomas  v.  Ann  Arbor  R.  Co.  114  Mich.  63,  72  N.  W.  40,  holding  that 
foreman  represents  master  in  selection  of  rope  in  distant  warehouse ;  Andre  v. 
Winslow  Bros.  Elevator  Co.  117  Mich.  563,  76  N.  W.  86.  denying  right  to  re- 
cover for  foreman's  negligence  in  failing  to  stop  elevator;  Frazee  v.  Stott,  120 
Mich.  628,  79  N.  W.  896,  denying  master's  liability  for  employees'  misplacement 
of  guide  board  to  rollers;  Anderson  v.  Michigan  C.  R.  Co.  107  Mich.  605.  65 
N.  W.  585  (dissenting  opinion),  majority  holding  company  liable  to  brakeman 
for  section  men's  failure  to  repair  track;  Mikolojczak  v.  North  American  Chemi- 
cal Co.  129  Mich.  82,  88  N.  W.  75,  denying  right  to  recover  for  injuries  to  serv- 
ant, resulting  from  failure  of  foreman  to  give  warning  of  fall  of  salt  in  mine, 
where  latter  had  authority  to  discharge  and  hire,  but  was  subject  to  superintend- 
ent's orders;  Wellihan  v.  National  Wheel  Co.  128  Mich.  10,  87  N.  W.  75,  holding 
operator  of  spoke  lathe  entitled  to  recover  for  injuries  resulting  from  foreman's 
starting  machine  while  former  was  oiling  it,  if  latter  started  it  to  see  whether  it 
worked  properly  rather  than  to  determine  whether  it  was  safe. 

Cited  in  note    (54  Am.  St.  Rep.  92)    on  liability  of  master  for  .negligence  of 
fellow  servants. 
Who  are   fellow   servants. 

Cited  in  Morch  v.  Toledo,  S.  &  M.  R.  Co.  113  Mich.  157,  71  N.  W.  464,  holding 
section  foreman  sent  in  place  of  road  master  to  distribute  ties,  fellow  servant 
of  one  throwing  ties  back  from  track;  Lepan  v.  Hall,  128  Mich.  526,  87  N.  W. 
619,  holding  foreman  of  sawmill  doing  considerable  manual  labor,  though  hav- 
ing power  to  discharge  and  hire,  fellow  servant  of  sawyer;  McCauley  v.  Michigan 
C.  R.  Co.  167  Mich.  237,  132  N.  W.  510,  holding  that  car  repairer  and  servants 
operating  engines  in  yards  are  fellow  servants;  Peters  v.  Michigan  C.  R.  Co. 
165  Mich.  221,  130  N.  WT.  602,  holding  that  foreman  in  charge  of  several  em- 
ployees engaged  in  removing  wrecked  cars  from  track  was  fellow  servant  of  men: 
Argersinger  v.  Commonwealth  Power  Co.  164  Mich.  284,  129  N.  W.  889,  holding 
that  superintendent  of  gang  of  men  working  among  dangerous  wires  where  warn- 
ing as  to  danger  was  promised,  was  not  fellow  servant  of  members  of  gang;  La 
Barre  v.  Grand  Trunk  Western  R.  Co.  133  Mich.  198,  94  N.  W.  735,  holding 
assistant  road  master  is  a  fellow  servant  of  workman  in  road  gang;  Burrman  v. 
Grand  Trunk  Western  R.  Co.  143  Mich.  691,  107  N.  W.  709,  holding  gang  foreman 
a  fellow  servant  of  members  of  his  gang;  Corey  v.  Joliet  Bridge  &  Iron  Co.  151 
Mich.  560,  115  X.  W.  737,  holding  agent  employed  by  bridge  company  to  over- 
see erection  of  knock-down  bridges  a  fellow  servant  of  helper  employed  to  assist 
in  erection. 
Master's  dnty  to  provide  safe  place. 

Cited  in  Balhoff  v.  Michigan  C.  R.  Co.  106  Mich.  613,  65  N.  W.  592,  affirming 
brakeman's  recovery  for  injuries  from  derailment  of  car,  caused  by  formation  of 
ice  in  depression  in  track;  Rolla  v.  McAlester  Coal  Co.  6  Ind.  Terr.  410,  98  S.  W. 
141.  denying  recovery  for  injuries  received  by  miner  from  rocks  falling  on  him 
by  reason  of  his  own  work  in  excavating. 
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A  Ire    principalship    with    reference    to    rank    of    servant. 

Cited  in  notes   (51  L.R.A.  520,  521,  524,  526.  563.  613)    on  vice  principalship 
considered   with   reference  to   superior  rank  of  negligent  servant;    (75  Am.  St. 
Rep.  634)  on  who  is  a  vice  principal. 
With  reference  to  act  causing?  injury. 

Cited  in  note  (54  L.  R.  A.  39,  42)  on  vice  principalship  as  determined  with 
reference  to  character  of  act  which  caused  injury. 

29  L.  R.  A.  327,  SAN   BERNARDINO  v.  SOUTHERN   P.  CO.  107  Cal.  524,  40 

Pac.  796. 
Corporate    taxation. 

Cited  in  notes  (57  L.  R.  A.  92)  on  taxation  of  corporate  franchise  in  United 
States;  (60  L.  R.  A.  685)  on  corporate  taxation  and  the  commerce  clause. 

29  L.  R.  A.  330,  TODD  v.  ELECTION  COMRS.   104  Mich.  474.  62  N.  W.  564, 

64  N.  W.  496. 
I  »«•   of  candidate's   name   on   ballot. 

Cited  in  Stephenson  v.  Election  Comrs.  118  Mich.  417,  42  L.  R.  A.  222,  74 
Am.  St.  Rep.  402,  76  N.  W.  914,  holding  tickets  nominated  by  rival  factions 
entitled  to  place  on  official  ballot  in  adjoining  columns:  State  ex  rel.  Runge  v. 
Anderson,  100  Wis.  533,  42  L.  R.  A.  243,  footnote  p.  239,  76  N.  W.  482,  and  State 
ex  rel.  Bateman  v.  Bode,  55  Ohio  St.  233,  34  L.  R.  A.  500,  60  Am.  St.  Rep.  696,  45 
N.  E.  195,  sustaining  statute  prohibiting  use  of  candidate's  name  on  ballot  more 
than  once;  Murphy  v.  Curry,  137  Cal.  481,  59  L.  R.  A.  98,  footnote  p.  97,  70 
Pac.  461,  which  holds  void,  statute  requiring  nominee  of  more  than  one  partj 
to  choose  on  which  ticket  name  shall  be  printed;  State  ex  rel.  Shepard  v.  Superior 
Ct.  60  Wash.  377,  140  Am.  St.  Rep.  925,  111  Pac.  233.  holding  that  statute  pro- 
hibiting candidate's  name  from  appearing  more  than  once  upon  ballot  is  consti- 
tutional; Hopper  v.  Britt,  203  N.  Y.  151,  37  L.R.A.  (X.S.)  825,  96  X.  E.  371,  hold- 
ing that  statute  is  void  which  establishes  blanket  ballot  with  separate  column  for 
nominees  of  several  parties,  but  provides  that  in  case  person  is  nominated  by 
more  than  one  party  his  name  shall  appear  only  once  on  ticket;  State  ex  rel.  Fisk 
v.  Porter,  13  X.  D.  409,  67  L.R.A.  474,  100  X.  W.  10SO,  3  Ann.  Cas.  794,  holding 
statute  prohibiting  appearance  of  candidate's  name  twice  on  official  ballot  consti- 
tutional; Payne  v.  Hodgson,  34  Utah,  282,  97  Pac.  132,  holding  no  statute  being 
to  the  contrary  a  candidate  nominated  in  more  than  one  party  may  have  his  name 
appear  more  than  once  on  official  ballot;  Onghton  v.  Black.  212  Pa.  8,  61  Atl. 
346,  4  Ann.  Cas.  141,  holding  statute  providing  means  for  voting  by  one  mark 
for  all  candidates  of  one  party  constitutional. 

Cited  in  footnotes  to  State  ex  rel.  Blydenburgh  v.  Burdick,  34  L.R.A.  S4.~>. 
which  denies  right  to  have  name  of  candidate  for  elector  of  president  appear  on 
ballot  more  than  once:  State  ex  rel.  Fisk  v.  Porter,  67  L.R.A.  473.  which  >u>- 
tains  as  to  nominee  of  single  political  party  and  nominee  of  electors  by  petition 
statute  prohibiting  printing  of  name  of  candidate  for  office  rn  more  than  one 
column  of  official  ballot. 

Cited  in  notes    (37  L.R.A.  (X.S.)    826)    on  constitutionality  of  legislation   re- 
stricting candidate  to  one  place  on  ballot;    (60  Am.  St.  Rep.  699)    on  printing 
name  on  official  ballot  more  than  once. 
Validity   of   statute    requiring;    official    stamp    on    ballots. 

Cited  in  Slaymaker  v.  Phillips,  5  Wyo.  498.  47  L.  R.  A.  858.  42  Pac.  1049 
(dissenting  opinion),  majority  sustaining  r»'i|uirement  of  indorsement  of  ini- 
tials of  judge  of  election  on  ballots. 
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Retroactive   statute. 

Cited  in  Re  Beecher,  113  Mich.  671,  72  N.  W.  11,  denying  that  statute  as  to 
purchase  of  premises  leased  by  decedent,  to  settle  estate,  affects  legatee's  vested 
rights;  Weller  v.  Wheelock,  155  Mich.  704,  118  N.  W.  609,  denying  that  statute 
altering  manner  of  notice  of  right  to  redeem  from  tax  sale,  though  retroactive 
impairs  vested  rights. 
Statutes  creating;  vested  rights. 

Cited  in  Arenac  County  v.  losco  County,  158  Mich.  347,  122  N.  W.  629, 
holding  statute  permitting  county  to  care  for  small  pox  patient  at  expense  of 
county  of  his  residence  created  vested  right  as  to  expenses  incurred  thereunder. 

29  L.  R.  A.  337,  OHIO  GAS  FUEL  CO.  v.  ANDREWS,  50  Ohio  St.  695,  35  N. 

E.   1059. 
Liability  for  escape  or  explosion   of   dangrerons   agrencies. 

C'ited  in  Bradford  Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  Co.  60  Ohio  St. 
567,  45  L.  R.  A.  659,  71  Am.  St.  Rep.  740,  54  N.  E.  528,  affirming  liability  for 
damage  caused  by  explosion  of  nitroglycerin,  regardless  of  negligence;  Langa- 
baugh  v.  Anderson,  68  Ohio  St.  143,  62  L.  R.  A.  952,  67  N.  E.  286,  holding  lessor 
of  oil  land  not  liable  for  damages  caused  by  oil  escaping  from  tanks,  thence  down 
hill  into  creek,  where  it  came  into  contact  with  fire  which  followed  back  trail  of 
oil  and  burned  building. 

Cited  in  footnotes  to  Ryan  v.  Los  Angelea  Ice  &  Cold  Storage  Co.  32  L.  R.  A. 
524,  which  holds  negligence  shown  by  explosion  of  generator  of  refrigerating 
machine  while  inexperienced  employee  is  attempting  to  stop  leak ;  Hatcher  v. 
Dunn,  36  L.  R.  A.  689,  which  holds  inspector  of  oil  not  absolutely  liable  for  ex- 
plosion due  to  incorrectly  branding  it;  Purdy  v.  Westinghouse  Electric  &  Mfg. 
Co.  51  L.  R.  A.  881,  which  holds  that  use  of  barrels  formerly  containing  explo- 
sive substance,  for  shipping  iron,  does  not  render  employer  liable  for  injury  to 
employee  by  explosion;  Tyler  v.  Moody,  54  L.  R.  A.  417,  which  denies  necessity 
of  alleging  knowledge  of  falsity  of  warranty  of  safety  of  acetylene  gas  machine 
in  action  for  breach;  Vieth  v.  Hope  Salt  &  Coal  Co.  57  L.  R.  A.  410,  which 
denies  liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  on 
one's  own  premises  with  care  and  skill. 

Cited  in  notes    (29  L.R.A.  718)   on  negligence  in  manufacture  and  storage  of 
gunpowder,    nitroglycerine,    dynamite,   and   other    explosives ;     ( 15   L.R.A.  ( N.S. ) 
549)   on  liability  for  escape  of  dangerous  substance  stored  on  premises. 
Gas. 

Cited  in  Consumers'  Gas  Trust  v.  Perrego,  144  Ind.  359,  32  L.R.A.  149, 
footnote  p.  146,  43  N.  E.  306,  affirming  liability  for  explosion  caused  by  escape 
of  gas  from  main,  reaching  building  by  penetrating  soil;  Anderson  v.  Standard 
Gaslight  Co.  17  Misc.  627,  40  N.  Y.  Supp.  671,  holding  company  liable  for  fail- 
ure to  discover  leak  in  meter,  gas  from  which  became  ignited  causing  fire;  Ger- 
man-American Ins.  Co.  v.  Standard  Gaslight  Co.  34  Misc.  595,  70  X.  Y.  Supp. 
384,  holding  company  liable  for  fire  resulting  from  servant's  applying  lighted 
match  to  locate  leak  in  gas  pipe;  Gould  v.  Winona  Gas  Co.  100  Minn.  260,  10 
L.R.A. (N.S.)  889.  Ill  N.  W.  254,  holding  gas  company  bound  to  use  of  due 
care  in  preventing  injuries  resulting  from  escaping  gas  and  approving  annota- 
tion on  this  point. 

Annotation  cited  in  Triple-State  Natural  Gas  &  Oil  Co.  v.  Wellman,  114  Ky. 
85,  70  S.  W.  49,  1  Ann.  Cas.  64,  denying  liability  of  natural  gas  company  for 
injuries  caused  plaintiff  by  consumer's  negligence  where  company  used  due  care. 

Cited  in  footnotes  to  Evans  v.  Keystone  Gas  Co.  30  L.  R.  A.  651,  which  holds 
L.R.A.  Au.  Vol.  IV.— 31. 
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company  liable  for  injury,  to  shade  trees  by  negligent  escape  of  natural  gas  from 
street  main;  Schmeer  v.  Gaslight  Co.  30  L.  R.  A.  653,  which  holds  gas  company, 
before  turning  on  gas  in  apartment  house,  must  see  that  pipes  are  safe;  Con- 
solidated Gas  Co.  v.  Crocker,  31  L.  R.  A.  785,  which  holds  failure  of  gas  com- 
pany to  exercise  care  to  discover  and  remedy  leak,  negligence;  Pine  Bluff  Water 
&  Light  Co.  v.  Schneider,  33  L.  R.  A.  366,  which  requires  gas  company  with 
notice  of  break  in  pipes,  to  take  precautions  against  injury;  Richmond  Ga-  <  •>. 
v.  Baker,  36  L.  R.  A.  683,  which  holds  gas  company  liable  for  escape  of  <ja^ 
from  cracked  elbow  in  pipe,  repair  of  which  has  been  unsuccessfully  attempted  : 
Dow  v.  Winnipesaukee  Gas  &  Electric  Co.  42  L.  R.  A.  569,  which  holds  pro- 
prietor of  gas  plant  liable  for  damage  to  greenhouse  plants  by  escaping  gas; 
Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92,  which  holds  gas  company  liable 
for  furnishing  natural  gas  at  so  great  a  pressure  as  to  set  building  on  fire; 
McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which  denies  gas  company's 
liability  for  explosion  due  to  blundering  act  of  employee  of  other  company. 

Cited  in  notes  in  (29  L.R.A.  342;  32  L.R.A.(N.S.)  809)  on  liability  for  n.-g- 
ligence  in  escape  or  explosion  of  gas;  (20  L.R.A. (N.S.)  466)  on  gas  plant  as 
nuisance. 

Distinguished  in  Marsh  v.  Lake  Shore  Electric  R.  Co.  7  Ohio  C.  C.  N.  S.  410, 

28  Ohio  C.  C.  14,  holding  in  absence  of  statutory  regulation  or  contractual  re- 
lation  one  who   handles   and   uses   electricity  -for   his   own   purposes   not   liable 
for  escape  thereof  without  proof  of  negligence. 

Municipal  power  over  nuisances. 

Cited  in  note  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating  to 
trade  or  business. 

29  L.  R.  A.  342,  LEBANON  LIGHT,  HEAT  &  POWER  CO.  v.  LEAP,  139  Ind. 

443,  39  N.  E.  57. 
Liability  for  escape  of  gam  and  other  explosives. 

Cited  in  Indiana  Natural  &  Illuminating  Gas  Co.  v.  McMath,  26  Ind.  App. 
156,  57  N.  E.  593,  affirming  right  to  recover  for  injuries  due  to  explosion  of  gas 
escaping  from  pipes  laid  on  surface  of  highway;  Consumers'  Gas  Trust  Co.  v. 
Perrego,  144  Ind.  359,  32  L.R.A.  149,  43  N.  E.  306,  affirming  right  to  recover 
for  explosion  caused  by  escape  of  gas  from  main  80  feet  distant;  Lebanon  Light, 
Heat  &  Power  Co.  v.  Griffin,  139  Ind.  477,  39  N.  E.  62,  holding  gas  company 
negligent  in  leaving  gas  pipe  loose  in  street,  poorly  jointed  and  subject  to  high 
pressure  of  gas,  which  was  escaping  and  burning  several  feet  high ;  Huntington 
Light  &  Fuel  Co.  v.  Beaver,  37  Ind.  App.  11,  73  N.  E.  1002,  holding  company 
liable  where  upon  discovering  leak  manager  agreed  to  turn  off  gas  until  repairs 
were  made  and  explosion  resulted  by  his  failure  to  do  so. 

Cited  in  footnote  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
881,  which  holds  that  use  of  barrels  formerly  containing  explosive  substance,  for 
shipping  iron,  does  not  render  employer  liable  for  injury  to  employee  by  explosion. 

Cited  in  note   (29  L.  R.  A.  718)   on  negligence  in  manufacture  and  storage  of 
gunpowder,  nitroglycerin,  dynamite,  and  other  explosives. 
Pleading:. 

Annotation  cited  in  Smith  v.  Pawtucket  Gas  Co.  24  R.  I.  294,  96  Am.  St.  Rep. 
713,  52  Atl.  1078,  on  sufficiency  of  allegations  of  negligence  in  action  against 
gas  company  for  injuries  due  to  explosion. 
Municipal  power  over  nuisances. 

Cited  in  note  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating  to 
trade  or  business. 
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29  L.  R.  A.  355,  McGAHAN  v.  INDIANAPOLIS  NATURAL  GAS  CO.  140  Ind. 

335,  49  Am.  St.  Rep.  199..  37  N.  E.  601. 
Negligence  as  to  use  of  match  to  locate  gas  leak. 

Cited  in  People's  Gaslight  &  Coke  Co.  v.  Ainphlett,  93  111.  App.  202,  holding  it 
not  contributory  negligence  per  se  to  use  lighted  match  in  locating  source  of 
escaping  gas;  Tipton  Light.  Heat  &  P.  Co.  v.  Newcomer,  33  Ind.  App.  47,  67 
N.  E.  548,  holding  presence  of  owner  at  agent's  request  to  admit  him  to  cellar 
to  locate  escaping  gas  not  contributory  negligence  where  agent  without  warn- 
ing lighted  match. 
I  hiiiil  it  >  for  injury  from  explosive*. 

Cited  in  Consumers'  Gas  Trust  Co.  v.  Perrego,  144  Ind.  359,  32  L.  R.  A.  149, 
43  N.  E.  306,  affirming  liability  for  explosion  caused  by  escape  of  gas  from  main 
80  feet  away. 

Cited  in  footnote  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
881,  which  holds  that  use  of  barrels  formerly  containing  explosive  substance,  for 
shipping  iron,  does  not  render  employer  liable  for  injury  to  employee  by  explosion. 

Cited  in  notes  (29  L.R.A.  718)  on  negligence  in  manufacture  and  storage  of 
gunpowder,  nitroglycerine,  dynamite,  and  other  explosives;  (113  Am.  St.  Rep. 
1014)  on  presumption  of  negligence  from  explosion  causing  personal  injuries. 
Proximate  cause  of  injury. 

Cited  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Wilson,  11  Ind.  App.  504,  38  N.  E.  343, 
holding  open  switch  proximate  cause  of  fireman's  death  by  collision  with  cars  on 
.side  track :  Alexandria  Min.  &  Exploring  Co.  v.  Irish,  16  Ind.  App.  540,  44  N.  E. 
680,  holding  death  caused  by  explosion  of  gas,  proximate  result  of  defective  pipes ; 
Enochs  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  145  Ind.  638,  44  N.  E.  658,  holding 
obstruction  of  street  by  train  not  proximate  cause  of  injury  to  one  tripping  over 
stone  in  passing  around  train;  New  York,  C.  &  St.  L.  R.  Co.  v.  Perriguey,  138 
Ind.  428.  37  N.  E.  976.  holding  failure  to  obey  orders  and  take  siding,  and  not 
defective  condition  of  head  light,  proximate  cause  of  injury  resulting  from  col- 
lision which  might  have  been  avoided  if  head  light  not  defective;  Crawford  & 
McC.  Co.  v.  Gose,  43  Ind.  App.  377,  87  N.  E.  709,  holding  failure  to  guard  cog 
wheels  where  required  by  law  proximate  cause  of  injury  where  employee's  hand 
without  negligence  slips  into  cogs;  Claypool  v.  Wigmore,  34  Ind.  App.  41,  71 
X.  E.  509,  holding  walking  carelessly  into  elevator  shaft  proximate  cause  of 
injury  although  door  to  shaft  was  partially  open  through  owner's  negligence; 
Indianapolis  Street  R.  Co.  v.  Schmidt,  35  Ind.  App.  208,  71  N.  E.  663,  holding 
failure  to  "stop  look  and  listen"  not  proximate  cause  of  injury  by  street  railway 
where  motorman  saw  danger  in  time  to  avert  it;  Chicago  &  E.  R.  Co.  v.  Dinius, 
170  Ind.  232,  84  N.  E.  9,  holding  maintenance  of  unsafe  roadbed  by  railroad 
not  proximate  cause  of  injury  to  brakeman  who,  having  fallen,  was  run  over 
by  passing  train:  Xickey  v.  Steuder,  164  Ind.  192,  73  N.  E.  117,  holding  un- 
lawful employment  of  minor  not  proximate  cause  of  injury  by  intervening  agency 
not  the  natural  result  of  such  employment;  Georgetown  Teleph.  Co.  v.  McCul- 
lough,  118  Ky.  190,  111  Am.  St.  Rep.  294,  80  S.  W.  782,  holding  negligence  of 
carpenter  in  placing  box  of  dynamite  in  careless  place  proximate  cause  of  death 
resulting  from  explosion  from  unknown  cause:  McGhee  v.  Norfolk  &  S.  R.  Co. 
147  N.  C.  154,  24  L.R.A. (N.S.)  124,  60  8.  E.  012,  holding  explosion  of  dyna- 
mite not  proximate  cause  where  pistol  shot  is  fired  into  shanty  although  one 
shooting  did  not  know  shanty  contained  dynamite  and  keeping  dynamite  therein 
was  a  public  nuisance:  Emrich  Furniture  Co.  v.  Byrnes,  44  Ind.  App.  349, 
87  N.  E.  1042,  holding  that  master  is  not  liable  for  fall  of  narrow,  heavy,  up- 
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right,  veneer  press  standing  upon  unfastened  rails  where  falling  was  caused 
by  slipping,  of  rails  from  under  press,  such  result  being  neither  reasonable  nor 
probable. 

Distinguished  in  Huntington  Light  &  Fuel  Co.  v.  Beaver,  37  Ind.  App.  12, 
73  X.  E.  1002,  holding  failure  to  turn  off  gas  by  company's  agent  after  knowl- 
edge of  danger  concurrent  cause  of  injuries  received  through  explosion  where 
cause  of  combustion  is  unknown;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Patterson, 
37  Ind.  App.  623,  75  X.  E.  857,  holding  unsafe  condition  of  water  gauge  on 
ongine  and  not  engineer's  vigilant  watch  for  signals  proximate  cause  of  injury 
although  not  his  duty  to  lookout  for  signals. 
Sufficiency  of  notice  of  danger  or  defect. 

Cited  in  Smith  v.  Pawtucket  Gas  Co.  24  R.  I.  294,  96  Am.  St.  Rep.  713.  f>2 
Atl.  1078,  sustaining  demurrer  to  complaint  alleging  only  negligence  of  gas 
company  in  installing  gas  meter  and  pipes  in  action  for  damages  from  explosion 
there  appearing  no  duty  to  inspect  pipes;  Home  Oil  &  Gas  Co.  v.  Dabney,  79 
Kan.  829,  102  Pac.  488,  holding  complaint  charging  only  negligence  insufficient 
in  action  to  recover  damages  for  loss  by  fire  there  being  no  evidence  of  origin 
of  fire;  Moore  v.  Lanier,  52  Fla.  365,  42  So.  462  (dissenting  opinion),  on 
sufficiency  of  general  allegation  of  negligence. 

Cited  in  note   (59  L.  R.  A.  274)   on  sufficiency  of  general  allegations  of  negli- 
gence. 
Municipal    power   over    nuisances. 

Cited  in  note  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating  to 
trade  or  business. 

•29  L.  R.  A.  360,  KOUXTZE  v.  KENNEDY,  147  N.  Y  124,  2  N.  Y.  Anno.  Cas.  327, 

69  X.  Y.  S.  R.  388,  49  Am.  St.  Rep.  651,  41  N.  E.  414. 
Fraudulent  representations. 

Cited  in  Dayton  v.  American  Steel  Barge  Co.  76  App.  Div.  462,  79  X.  Y.  Supp. 
1130,  Affirming  36  Misc.  230,  73  X.  Y.  Supp.  316,  holding  agent's  agreement  to 
reduce  commissions,  prompted  by  innocent  misstatement  of  vendee's  agent  as  to 
sale,  void;  Parfitt  v.  Ferguson,  3  App.  Div.  186,  38  X.  Y.  Supp.  466,  holding 
burden  of  showing  is  fraud  upon  him  alleging  it;  L.  D.  Garrett  Co.  v.  Astor, 
07  App.  Div.  597,  73  X.  Y.  Supp.  966,  holding  complaint  failing  to  allege  knowl- 
edge of  false  statements  insufficient;  Walsh  v.  Hyatt,  74  App.  Div.  23,  77  X.  Y. 
Supp.  8,  holding  evidence  of  false  representations  as  to  power  of  dredge  properly 
rejected  in  absence  of  allegation  of  fraud;  Lovelace  v.  Suter,  93  Mo.  App.  438, 
67  S.  W.  737,  denying  bank's  liability  for  cashier's  deceit  as  to  safety  of  invest- 
ment, made  under  belief  of  truth:  Boddy  v.  Henry,  113  Iowa,  468,  53  L.  R.  A. 
772.  footnote  p.  769,  85  X.  W.  771,  denying  that  landowner's  making  of  false 
representations  as  to  quantity,  under  belief  of  their  truth,  constitutes  deceit; 
Xolan  v.  Harned,  13  App.  Div.  161.  43  X.  Y.  Supp.  329  (dissenting  opinion), 
majority  holding  mistake,  not  amounting  to  fraudulent  representation,  as  to 
encroachment  of  house  on  lot  sold,  sufficient  to  avoid  contract  of  sale;  Evatt 
v.  Hudson,  97  Ark.  269,  133  S.  W.  1023,  holding  that  false  representations  as  to 
value  of  stocks  of  corporation  made  with  intent  to  deceive  will  avoid  sale  in- 
duced by  such  representations.;  Hunt  v.  Davis,  98  Ark.  48,  135  S.  \V.  458,  hold- 
ing that  false  representation  will  be  fraudulent,  if  person  selling  stock,  had  no 
knowledge  whatever  as  to  its  truth,  if  made  as  of  personal  knowledge:  Fredricks 
v.  Kreuder,  137  App.  Div.  330.  121  X.  Y.  Supp.  1001  (dissenting  opinion),  on 
necessity  of  pleading  that  false  representation  was  made  with  intent  to  deceive; 
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Attinger  v.  Bennett,  144  App.  Div.  533,  129  X.  Y.  Supp.  819  (dissenting  opin- 
ion), on  fraudulent  representations  by  silence  when  there  is  duty  to  speak; 
Given  v.  Powell,  145  App.  Div.  560,  129  N.  Y.  Supp.  869,  holding  that  in  action 
for  fraud  and  deceit  in  connection  with  sale  where  there  was  evidence  of  state- 
ments by  defendant  made  recklessly,  not  knowing,  as  to  truth,  defendant  was 
entitled  to  show  source  of  information  on  which  statements  wrere  based,  and 
that  he  was  justified  in  relying  upon  them:  Kemmerer  v.  Pollard,  15  Idaho,  38, 
96  Pac.  206,  holding  false  representations  as  to  quality  of  buggy  not  actionable 
where  it  does  not  appear  that  they  were  relied  on  in  purchasing;  Nash  v. 
Rosesteel,  7  Cal.  App.  509,  94  Pac.  850,  holding  knowledge  of  falseness  of  in- 
ventory and  balance  sheet  drawn  up  by  subordinates  not  imputable  to  corporate 
officers  in  absence  of  gross  negligence;  Cahill  v.  Applegarth,  98  Md.  502,  56 
Atl.  794,  holding  representations  of  bank  president  that  stock  was  worth  par 
when  in  fact  cashier  had  defaulted  unknown  to  president  are  not  actionable  for 
fraud;  Tucker  v.  Osbourn,  101  Md.  618,  61  Atl.  321,  holding  falsity  of  repre- 
sentations by  officer  of  building  association  as  to  the  value  of  its  stock  im- 
putable to  him  it  appearing  that  he  had  been  with  association  since  its  origin; 
Donnelly  v.  Baltimore  Trust  &  G.  Co.  102  Md.  15,  61  Atl.  301,  holding  failure 
to  mention  certain  litigation  in  stock  selling  prospectus  not  false  representa- 
tion where  company's  counsel  instructed  them  that  it  was  ended  favorably  by 
a  certain  decision;  Vincent  v.  Corbett,  94  Miss.  57,  21  L.R.A.(N.S.)  89,  47 
So.  641,  holding  landowner  presumed  to  know  truth  or  falsity  of  representa- 
tions as  to  quantity  of  land;  Du  Bois  v.  Xugent,  69  N.  J.  Eq.  151,  60  Atl. 
339,  holding  representations  that  orchard  was  healthy  not  grounds  for  rescission 
where  plaintiff  knew  of  existence  of  scale  prior  to  exchange;  Spead  v.  Tomlin- 
son,  73  X.  H.  61,  68  L.R.A.  439,  59  Atl.  376,  holding  proof  of  fraudulent  intent 
necessary  in  action  of  deceit  against  Christian  Science  healer  who  represented  that 
he  could  and  would  cure  disease;  Lyon  v.  James,  97  App.  Div.  389,  90  N.  Y.  Supp. 
28,  holding  in  action  of  deceit  for  false  representations  in  stock  prospectus  only 
such  officers  liable  as  made  the  representations  intentionally ;  Rushes  v.  Ginsberg, 
99  App.  Div.  421,  91  N.  Y.  Supp.  216  (dissenting  opinion),  on  sufficiency  of  com- 
plaint as  to  allegations  of  misrepresentations;  Cramsey  v.  Sterling,  111  App.  Div. 
576.  97  X.  Y.  Supp.  1082,  holding  misrepresentation  of  material  facts  if  relied  on 
raise  an  inference  of  fraud  where  one  making  representations  knows  all  the 
facts;  Polhemus  v.  Polhemus,  114  App.  Div.  785,  100  X.  Y.  Supp.  263,  holding 
in  action  of  fraud  brought  by  stockholder  against  directors  for  negligence  in 
investing  funds  intentional  fraud  must  be  shown;  Duryea  v.  Zimmerman,  121 
App.  Div.  565,  106  X.  Y.  Supp.  237,  holding  misrepresentations  in  prospectus 
will  not  sustain  action  of  deceit  where  it  was  prepared  on  information  which 
was  believed  to  be  true;  Taylor  v.  Thomas,  55  Misc.  416,  106  X.  Y.  Supp.  538, 
holding  report  issued  by  bank  showing  it  to  be  in  good  financial  condition 
when  officers  have  been  notified  of  its  instability  by  comptroller  will  sustain 
•action  of  deceit;  Cox  v.  Stillnian,  59  Misc.  254,  112  N.  Y.  Supp.  328,  holding 
reply  failing  to  allege  intent  to  deceive  insufficient  where  it  seeks  to  nullify  an 
assignment  for  fraud:  Mason  v.  Moore,  73  Ohio  St.  292,  4  L.R.A.(X.S.)  605, 
76  X.  E.  932,  4  Ann.  Cas.  240.  denying  liability  of  bank  directors  in  suit  of 
fraud  by  one  who  purchased  stock  because  of  misrepresentations  in  bank's  report 
to  comptroller  that  were  intentionally  made  by  cashier  where  directors  exercised 
ordinary  prudence. 

Cited  in  footnotes  to  James  v.  Crosthwait,  36  L.  R.  A.  631,  which  holds  banker 
not  necessarily  relieved  from  liability  for  loss  incurred  on  credit  falsely  entered  on 
customer's  pass  book,  though  originally  intended  to  mislead;  \Yilliams  Transp. 
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Line  v.  Darius  Cole  Transp.  Co.  56  L.  R.  A.  939.  which  denies  right  to  rely  on 
false  representations  as  to  speed  of  steamboat,  if  warranty  as  to  speed  inserted 
in  contract:  Spead  v.  Tomlinson.  68  L.R.A.  432,  which  denies  right  to  recover 
damages  from  healer  on  ground  of  deceit  in  stating  that  he  could  and  would 
(.•ure  intending  patient  whom  lie  fails  to  benefit  unless  the  statement  was  made 
with  fraudulent  intent. 

Cited  in  notes  (35  L.R.A.  432,  435)  on  expression  of  opinion  as  fraud;  (7 
L.R.A. (N.S.)  648)  on  American  views  of  case  of  Derry  v.  Peek;  (85  Am.  St. 
Rep.  389)  on  liability  for  misrepresentations  indirectly  made  to  complaining 
party;  (12  Eng.  Rul.  Cas.  296)  on  what  constitutes  fraud  and  liability  therefor. 

Qualified   in   Serrano  v.  Miller  &   T.  Commission  Co.   117   Mo.   App.   195,   93 
S.  \V.  810,  holding  false  representations  of  material  fact  as  of  maker's  knowledge 
when  in  truth  he  has  no  knowledge  raises  constructive  scienter. 
—  Intentional   or  actnal   framl. 

Cited  in  Forster  v.  Wilshusen.  14  Misc.  .521.  :5.5  X.  Y.  Supp.  1083.  rescinding 
contract  for  purchase  of  real  property  for  false  statements  of  amount  of  rentals: 
Enright  v.  FeL  cimer,  25  Misc.  6(55.  56  X.  Y.  Supp.  366,  holding  proof  of  actual 
fraud  as  to  solvency  necessary  to  support  replevin  action;  Second  Xat.  Bank  v. 
Curtiss,  2  App.  Div.  512.  37  X.  Y.  Supp.  1028.  aflirming  liability  for  attesting 
forged  signature  to  assignment  of  --took  certificate:  Mendenhall  v.  Stewart,  18 
Ind.  App.  267.  47  N.  E.  943,  affirming  right  to  recover  for  false  attestation  of  sig- 
nature to  letter  of  credit;  Talmadge  v.  Sanitary  Security  Co.  31  App.  Div.  501, 
52  X.  Y.  Supp.  139,  holding  that  equity  will  rescind  subscription  induced  by 
false  representation  as  to  amount  of  stock  already  subscribed :  Taylor  v.  Com- 
mercial Bank,  68  App.  Div.  462,  73  N.  Y.  Supp.  924,  holding  representations  as  to 
solvency  of  debtor  of  bank  to  induce  credit,  made  by  cashier  without  knowledge 
of  facts,  to  enable  banks  to  collect  debt,  actionable;  Arnold  v.  Richardson,  74  App. 
Div.  584,  77  N.  Y.  Supp.  763,  holding  that  vendor  relying  upon  treasurer's  state- 
ment made  to  financial  agency,  which  omitted  liabilities  on  accommodation  notes. 
may  rescind  sale;  Hadcock  v.  Osmer,  153  X.  Y.  608,  47  X.  E.  923,-  Affirming 
4  App.  Div.  437,  38  N.  Y.  Supp.  618.  holding  that  false  representation  of  solvency, 
made  without  knowledge  of  financial  condition,  constitutes  actual  fraud :  Sum- 
mers v.  Metropolitan  L.  Ins.  Co.  90  Mo.  App.  700,  holding  proof  of  intentional 
misrepresentation  in  application  for  insurance  necessary  to  defeat  action;  Hind- 
man  v.  First  Xat.  Bank,  57  L.  R.  A.  119,  50  C.  C.  A.  636,  112  Fed.  944,  holding 
bank  falsely  certifying  to  deposit  of  capital  stock  to  induce  issue  of  licence  t» 
insurance  company  liable  to  purchasers  of  stock  relying  thereon :  Worthington  v. 
Herrmann,  89  App.  Div.  628,  85  X.  Y.  Supp.  1151,  holding  actual  fraud  neces- 
sary to  support  action  for  fraudulent  representations;  Spier  v.  Hyde,  92  App.  Div. 
482.  87  X.  Y.  Supp.  285,  holding  contract  avoided  by  misrepresentations  as  to 
terms  of  existing  contract  for  disposal  of  corporate  stock,  and  as  to  number  of 
shares  that  would  be  put  in  pool;  \Varfield  v.  Clark,  118  Iowa,  75,  91  N.  W.  833. 
holding  that  negligent  misstatement  as  to  financial  condition  of  insurance  com- 
pany, required  to  be  filed,  will  not  support  action  for  intentional  fraud  by  one 
purchasing  stock:  Benedict  v.  Guardian  Trust  Co.  91  App.  Div.  107,  86  X'.  Y. 
Supp.  370,  upholding  right  to  recover  for  fraudulent  statements  in  prospectus 
as  to  earnings  of  mining  company:  Stewart  v.  Joyce,  201  Mass.  311,  87  N.  E. 
613.  holding  equity  will  rescind  transfer  of  stock  secured  by  intentional  mis- 
representations as  to  company's  condition  made  by  one  who  has  peculiar  knowl- 
edge of  the  facts. 

Cited  in  footnote  to  James  v.  Crosthwait,  36  L.  R.  A.  631,  which  holds  bank 
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liable  for  loss  incurred  in  reliance  on  false  entry  of  credit  on  bank  book,  induced 
by  conduct  authorizing  belief  that  credit  is  genuine. 

29  L.  R.  A.  365,  COM.  v.  FORREST,  170  Pa.  40,  32  Atl.  652. 
Bicycle  law. 

Cited  in  Ordway  v.  Cornelius,  23  Pa.  Co.  Ct.  282,  holding  ordinance  prohibit- 
ing use  of  bicycles  on  certain  streets,  except  by  those  giving  bond,  unreasonable; 
Richardson  v.  Danvers,  176  Mass.  414,  50  L.  R.  A.  127,  79  Am.  St.  Rep.  320, 
57  N.  E.  688,  holding  bicycle  not  a  carriage;  State  ex  rel.  Bettis  v.  Missouri 
P.  R.  Co.  71  Mo.  App.  391,  holding  that  carrier  may  refuse  to  carry  bicycles  as 
ordinary  baggage. 

Cited  in  footnotes  to  Myers  v.  Hinds,  33  L.  R.  A.  356,  which  holds  bicyclist 
liable  for  running  into  pedestrian  in  narrow  path ;  Davis  v.  Petrinovich,  36 
L.  R.  A.  615,  which  holds  license  tax  on  bicycles  used  for  pleasure  unauthorized : 
Moore  v.  District  of  Columbia,  41  L.  R.  A.  208,  which  holds  reasonableness  of 
ordinance  prohibiting  riding  bicycle  with  handle  bars  more  than  4  inches  below 
saddle,  a  question  of  fact;  Wheeler  v.  Boone,  44  L.  R.  A.  821,  which  holds  riding 
tricycle  on  sidewalk  not  within  ordinance  prohibiting  bicycles. 

Cited  in  note  (47  L.  R.  A.  296,  297)   on  bicycle  law. 
Contributory  negligence. 

Cited  in  Glaus  v.  Philadelphia  Rapid  Transit  Co.  17  Pa.  Dist.  R.  213,  hold- 
ing driver  who  in  watering  his  horse  permits  his  wagon  to  stand  across  tracks 
three  or  four  feet  cannot  recover  for  damages  where  motorman  uses  best  efforts 
to  prevent  accident. 
Construction    of   statutes. 

Cited  in  Apollo  Borough  v.  Clepper,  44  Pa.  Super.  Ct.  403,  holding  that  words 
of  statute  are  to  be  construed  according  to  their  popular  and  ordinary  accepta- 
tion and  not  necessarily  according  to  strict  rules  of  etymology  and  grammar. 

29  L.  R.  A.  367,  NEW  YORK,  N.  H.  &  H.  R.  CO.  v.  BRIDGEPORT  TRACTION 

CO.   65   Conn.  410,  32  Atl.  953. 
Right  to  intersect  tracks  or  right  of  way. 

Cited  in  footnote  to  Chester  Traction  Co.  v.  Philadelphia,  W.  &  B.  R.  Co.  44 
L.   R.    A.    269,   which   holds   imperious   necessity   for   additional    street   railway 
crossing  over  railroad  not  shown  by  increase  of  traffic,  preventing  quick  move- 
ment of  cars. 
—  Right  to  compensation. 

Approved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Steel,  47  Neb.  743,  66  N.  W.  830,  hold- 
ing railroad  company  having  permanent  easement  in  street  not  entitled  to  com- 
pensation as  condition  to  crossing  of  tracks  by  trolley  company. 

Cited  in  New  York,  N.  H.  &  H.  R.  Co.  v.  Fair  Haven  &  W.  R.  Co.  70  Conn. 
616,  40  Atl.  607,  holding  that  trolley  company  must  compensate  railroad  com- 
pany as  condition  of  crossing  parcel  of  land  acquired  by  latter  by  deed  and 
condemnation;  Consolidated  Traction  Co.  v.  South  Orange  &  M.  Traction  Co. 
56  N.  J.  Eq.  584,  40  Atl.  15,  denying  street  car  company's  right  to  compensation 
for  construction  of  crossing  over  tracks  by  another  company. 

Cited  in  footnote  to  Southern  R.  Co.  v.  Atlanta  R.  &  Power  Co.  51  L.  R.  A. 
125,  which  sustains  right  of  street  railway  to  cross  steam  railroad  tracks  with- 
out compensation. 

Cited  in  notes  (29  L.R.A.  485)  on  right  of  railroad  company  to  compensation 
for  laying  street  railway  across  railroad  track  on  street  crossing;  (13  L.R.A. 
(N.S.)  518)  on  same  point. 
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Injunction   against   construction    of   street   railway. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Bowling  Green  R.  Co.  110  Ky.  796.  63 
S.  W.  4,  holding  equity  has  no  jurisdiction  to  enjoin  laying  of  street  railway 
tracks  over  steam  railway  tracks  although  to  permit  it  is  dangerous. 

Cited  in  footnote  to  General  Electric  Co.  v.  Chicago,  I.  &  L.  R.  Co.  58  L.  R.  A. 
231,  which  sustains  right  of  railroad  company  to  injunction  against  construc- 
tion,  under   invalid   ordinance,   of   street   railway    which   would   specially   injure 
former  company's  access  to  its  freight  house. 
legislative    control    over   city   streets. 

Cited  in  Central  R.  &  Electric  Co.'s  Appeal,  67  Conn.  209,  35  Atl.  32,  holding 
that   legislature  may  give  street  railway  company   right  to  use  street  without 
consent  of  municipality. 
—  Judicial   review. 

Cited  in   Spencer's  Appeal,   78   Conn.   307,   61   Atl.   1010,   holding  statute  au- 
thorizing  judicial    review    of   decision    of    railroad    commissioners    in    abolishng 
grade  crossing  unconstitutional. 
General  act  UN  affecting:  special. 

Cited  in  Shea  v.  Xew  York,  N.  H.  &  H.  R.  Co.  66  Conn.  271,  33  Atl.  918,  deny 
ing  that  passage  of  general  act  relating  to  appeals  affects  provision  of  city 
charter  as  to  same  subject. 

29  L.  R,  A.  376,  WOOD  v.  AUBURN,  87  Me.  287,  32  Atl.  906. 
Compulsory   service   by   public    service   corporations. 

Cited  in  Cumberland  Teleg.  &  Teleph.  Co.  v.  Hobart,  89  Miss.  263,  119  Am. 
St.  Rep.  702,  42  So.  349,  denying  right  of  telephone  company  to  cut  out  .-nl>- 
scriber  for  money  past  due  because  he  refuses  to  pay  arrearages  on  wife's  con- 
tract where  he  tenders  sum  due  on  his. 

Cited  in  footnotes  to  Indiana  Natural  &  Illuminating  Gas  Co.  v.  State.  57 
L.  R.  A.  761,  which  denies  right  of  natural  gas  company  to  discriminate  against 
single  consumer  by  enforcing  meter  rate,  instead  of  flat  rate,  against  him;  Gard- 
ner v.  Providence  Teleph.  Co.  55  L.  R.  A.  113,  which  sustains  right  to  deprive 
customer  of  telephone  service  on  refusal  to  discontinue  use  of  extension  instru- 
ments not  furnished  by  it. 

Distinguished  in  Rushville  Co-op.  Teleph.  Co.  v.  Irvin,  27  Ind.  App.  67.  .~>0 
X.  E.  327,  sustaining  company's  right  to  discontinue  telephone  service  for  non- 
payment of  dues;  Mackin  v.  Portland  Gas  Co.  38  Or.  127,  49  L.  R.  A.  599,  tU 
Pac.  134,  upholding  rule  against  supply  of  gas  at  one  set  of  premises  till  pay- 
ment for  supply  at  another;  State  ex  rel.  Latshaw  v.  Water  &  Light  Comrs.  105 
Minn.  477,  127  Am.  St.  Rep.  581,  117  N.  W.  827.  holding  penalty  of  increase 
in  price  a  valid  regulation  by  gas  company  where  user  fails  to  pay  in  advance. 
By  water  company. 

Cited  in  Kelsey  v.  Fire  &  Water  Comrs.  113  Mich.  221.  37  L.  R.  A.  678,  foot- 
note p.  675,  71  X.  W.  589,  denying  owner's  right  to  require  supply  of  water 
to  each  tenant  as  separate  consumer;  McGregor  v.  Case,  80  Minn.  216,  83  X.  W. 
140,  refusing  to  enjoin  cutting  off  consumer's  water  supply  for  nonpayment  of 
excessive  rate;  Crumley  v.  Watauga  Water  Co.  99  Tenn.  427,  41  S.  W.  1058, 
holding  that  water  company  cannot  refuse  to  supply  consumer  because  of  non- 
payment of  note  taken  for  rates;  Turner  v.  Revere  Water  Co.  171  Mass.  335, 
40  L.  R.  A.  660,  68  Am.  St.  Rep.  432,  50  X.  E.  634,  holding  rule  of  water  com- 
pany against  turning  on  water  until  payment  of  bills  of  previous  tenants,  void; 
Jones  v.  Xashville,  109  Tenn.  567,  72  S.  W.  985,  sustaining  ordinance  forbidding 
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city  employee*  from  providing  water  to  consumers  until  past  indebtedness  is 
paid:  Birmingham  Water  Works  Co.  v.  Keiley,  2  Ala.  App.  639,  56  So.  838, 
holding  that  where  water  company  turned  off  water  supply  to  coerce  payment 
of  exorbitant  bill,  and  plaintiff  was  put  to  inconvenience  and  expense,  evidence 
justified  punitive  damages;  Kimball  v.  North  East  Harbor  Water  Co.  107  Me. 
472,  32  L.R.A.(N.S.)  808,  78  Atl.  865,  holding  that  chartered  water  company 
for  supplying  water  for  domestic  purposes,  may  be  compelled  to  furnish  supply 
for  running  of  elevator  in  hotel;  Hatch  v.  Consumers'  Co.  17  Idaho,  216,  40 
L.R.A. (N.S.)  269,  104  Pac.  670;  holding  regulation  of  water  company  that  user 
pay  for  tap  and  connection  service  unreasonable;  Bobbins  v.  Bangor  R.  &  Elec- 
tric Co.  100  Me.  503,  1  L.R.A.  (N.S.)  967,  62  Atl.  136,  holding  revision  of 
rate  schedule  and  installation  of  meters  to  replace  fixed  rate  reasonable  reg- 
ulation by  water  company  there  appearing  no  violation  of  contract;  Burke  v. 
Water  Valley,  87  Miss.  737,  112  Am.  St.  Rep.  468,  40  So.  820,  denying  right 
of  city  to  refuse  to  supply  tenant  with  water,  because  former  tenants'  bill 
remained  unpaid,  under  regulation  that  owner  and  not  tenant  pay  water 
tax;  Poole  v.  Paris  Mountain  Water  Co.  81  S.  C.  447,  128  Am.  St.  Rep.  923, 
62  S.  E.  874,  denying  right  of  water  company  to  discontinue  supply  as  a 
means  of  coercing  payment  of  justly  disputed  bill. 

Cited  in  footnotes  to  American  Waterworks  Co.  v.  State,  30  L.  R.  A.  447, 
which  sustains  power  to  compel  private  water  company  to  furnish  water  to 
patrons  without  discrimination ;  State  ex  rel.  Milsted  v.  Butte  City  Water  Co. 
32  L.  R.  A.  697,  which  denies  right  of  water  company  to  refuse  to  supply  water 
to  tenant;  Bienville  Water-Supply  Co.  v.  Mobile,  33  L.  R.  A.  59,  which  authorizes 
injunction  against  water  company  shutting  off  supply  of  water  for  public  pur- 
poses; Ladd  v.  Boston,  40  L.  R.  A.  171,  which  upholds  removal  of  water  meter 
though  fixtures  so  arranged  as  to  cost  consumer,  after  removal,  twenty  times  as 
much  as  others  pay;  Souther  v.  Gloucester,  69  L.R.A.  309,  which  sustains 
right  to  charge  higher  rates  for  water  furnished  owners  of  summer  cottages 
in  outlying  districts. 

Cited  in  note  (81  Am.  St.  Rep.  480)  on  liability  of  water  companies  for 
failure  to  supply  water. 

Distinguished  in  Kimball  v.  Northern  Colorado  Irrig.  Co.  42  Colo.  420,  94 
Pac.  333,  holding  acceptance  of  notes  as  payment  for  water  previously  supplied 
by  irrigation  company  waiver  of  right  to  discontinue  water  supply  until  notes 
are  paid;  Mansfield  v.  Humphreys  Mfg.  Co.  82  Ohio  St.  226,  31  L.R.A.(N.S.) 
306,  92  N.  E.  233,  19  Ann.  Cas.  842,  holding  where  charge  for  water  supply 
is  by  meter  and  not  fixed  rate  city  may  discontinue  supply  to  compel  payment 
of  disputed  bill. 
Establishment  and  regulation  of  municipal  water  supply. 

Cited  in  note  (61  L.  R.  A.  118)  on  establishment  and  regulation  of  municipal 
water  supply. 

29  L.  R.  A.  378,  STATE  ex  rel.  LITTLE  v.  UNIVERSITY  OF  KANSAS,  55  Kan. 

389,  40  Pac.  656. 
Powers  and   liabilities   of   public   institutions. 

Annotation  cited  in  White  v.  Alabama  Insane  Hospital.  138  Ala.  482,  35  So. 
454,  on  distinction  between  incorporated  institutions  belonging  to  state  and 
municipal  corporations. 

Cited  in  footnotes  to  Washingtonian  Home  v.  Chicago.  29  L.  R.  A.  798.  which 
holds  corporation  composed  of  private  individuals  not  restricted  from  conducting 
business  for  private  benefit,  private  corporation  within  prohibition  of  donations 
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!>y  municipalities;  Smith  v.  Cornelius,  30  L.  R.  A.  747,  which  holds  lease  for 
ninety-nine  years  by  public  corporation  of  state  property  to  private  person. 
ultra  vires;  Gross  v.  Kentucky  Board  of  Managers,  43  L.  R.  A.  703,  which 
Mistains  right  to  sue  state  board  of  managers  of  World's  Fair  Exposition  without 
consent  of  state;  Maia  v.  Eastern  State  Hospital,  47  L.  R.  A.  577.  which  denies 
liability  of  state  hospital  for  injuries  to  inmate  from  negligence  or  mi -conduct 
of  persons  in  charge:  Moody  v.  State's  Prison,  53  L.  R.  A.  800.  which  denies 
liability  of  state  to  prison  guard  for  injuries  by  defective  ladder;  Trevett  v. 
Prison  Asso.  50  L.  R.  A.  564,  which  holds  prison  association,  not  controlled 
by  state,  liable  for  its  torts;  Lane  v.  Minnesota  State  Agri.  Soc.  29  L.  R.  A.  70S, 
which  denies  exemption  from  liability  for  negligence  of  state  agricultural  society 
as  public  corporation:  Overholser  v.  National  Home  for  Disabled  Volunteer 
Soldiers,  62  L.  R.  A.  936,  which  holds  national  home  for  disabled  soldiers  a  pan 
of  United  States  government  not  subject  to  action  sounding  in  tort. 

Cited  in  note  (35  L.R.A.  (N.S.)  245)  on  immunity  of  state  institutions  from 
suit. 

Distinguished  in  Hopkins  v.  Clemson  Agri.  College,  221  U.  S.  646,  55  L.  e<[. 
896,  35  L.R.A.(N.S.)  250,  31  Sup.  Ct.  Rep.  654,  holding  that  agricultural 
college  receiving  aid  from  state  is  liable  for  injury  to  adjoining  land  caused 
by  construction  of  dyke  on  state's  land  with  state's  authority  but  for  advantage 
of  college. 
Universities. 

Cited  in  People  ex  rel.  Jerome  v.  State  University,  24  Colo.  179,  49  Pac.  280 
denying  regents'  power  to  change  location  of  department  of  state  university :  R< 
Rover,  123  Cal.  623,  44  L.  R.  A.  369,  footnote  p.  364,  56  Pac.  461.  sustaining 
power  of  state  university  to  take  bequest:  State  ex  rel.  Wyoming  Agri.  Coll<  «_'..• 
y.  Irvine,  14  Wyo.  380,  84  Pac.  90,  holding  college  declared  by  act  establishing 
it  to  be  "a  state  public  educational  institution,"  whose  trustees  were  appointed 
hy  governor  with  senate's  advice,  and  the  title  to  whose  property  was  in  state,  and 
which  was  required  to  make  annual  reports  to  legislature,  a  public  corporation : 
Roach  v.  Gooding,  11  Idaho,  253.  81  Pac.  646,  on  state  university  as  part  of 
public  school  system:  Hopkins  v.  Clemson  Agri.  College,  77  S.  C.  37,  57  S.  E. 
551,  holding  college  maintained  by  state  from  income  derived  from  a  donation 
made  to  state  for  that  purpose  is  a  state  institution  and  also  citing  annotation 
on  this  point. 

Annotation  cited  in  Moscow  Hardware  Co.  v.  Colson,  158  Fed.  200,  on  whether 
state  university  is  a  public  corporation. 

Cited  in  footnote  to  Oklahoma  Agri.  &  M.  College  v.  Willis,  40  L.  R.  A.  677. 
which   denies  power  to  sue  agricultural  and  mechanical  college,  created   by.   and 
existing  under,  statute. 
Legislative    power    over    educational    corporations. 

Cited  in  State  ex  rel.  Medical  College  v.  Sowell,  143  Ala.  499,  39  So.  240. 
holding  Medical  College  governed  by  board  of  trustees  in  whose  discretion  is 
vested  power  of  prescribing  subjects  to  be  taught  and  chairs  to  be  established  is 
not  "under  absolute  control  of  state"  within  meaning  of  statute  providing  for 
appropriations. 

Cited  in  footnotes  to  Sterling  v.  University  of  Michigan.  34  L.  R.  A.  150, 
which  denies  legislative  power  to  designate  where  department  of  state  university 
shall  be  located:  Watson  Seminary  v.  County  Court,  45  L.  R.  A.  675,  which 
holds  charter  provisions  of  educational  corporation  changeable  at  will  of  legis- 
lature. 
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Special    leg-i station. 

Cited  in  Re  Beck,  44  Mont.  573,  121  Pac.  784,  to  the  point  that  legislature 
has  power  to  create  by  special  act  quasi-public  educational  .institution:  State 
v.  Lawrence,  79  Kan.  249,  100  Pac.  485,  holding  provision  of  constitution  pro- 
hibiting conferring  of  corporate  powers  by  special  act  not  violated  by  .act 
authorizing  municipality  to  issue  bonds  to  aid  state  university  and  to  collect 
the  same  by  taxation. 

Distinguished   in   State  v.  Lawrence,  79   Kan.  258,   100   Pac.   485    (dissenting 
opinion),    denying    constitutionality    of   act    authorising    municipality    to    issue 
bonds  to  aid  state  university. 
Creation   of  de   facto  corporation. 

Cited  in  Marion  Bond  Co.  v.  Mexican  Coffee  &  Rubber  Co.   160  Ind.  561,  65 
N.  E.  748,  holding  de  facto  corporation  created  by  organization  under  particular 
statute,  and  including  powers  which  such  statute  does  not  authorize. 
Quo    warranto   ag-ainst   corporations. 

Cited  in  State  ex  rel.  Coleman  v.  Leavenworth,  75  Kan.  791,  90  Pac.  237, 
upholding  under  statute  quo  warranto  by  the  state  against  a  municipality,  to 
restrain  illegal  exercise  of  corporate  powers  by  officers  of  municipality. 

Cited  in  note  (63  L.  R.  A.  761,  764)  on  quo  warranto  against  corporations  for 
making  illegal  charges  in  course  of  authorized  business. 

29  L.  R.  A.  386,  HOCKING  VALLEY  COAL  CO.  v.  ROSSER,  53  Ohio  St.  12,  53 

Am.  St.  Rep.  622,  41  N.  E.  263. 
Special   legislation. 

Cited  in  Mykrantz  v.  Globe  Bldg.  &  L.  Asso.  19  Ohio  C.  C.  57,  holding  void, 
statute  exempting  building  and  loan  associations  from  operation  of  usury  laws ; 
State  ex  rel.  Schwartz  v.  Ferris,  53  Ohio  St.  338.  30  L.R.A.  218,  41  X.  E.  579, 
holding  void,  tax  upon  inheritances  exceeding  $20,000;  Palmer  v.  Tingle,  55  Ohio 
St.  445,  45  N.  E.  313.  declaring  unconstitutional,  statute  giving  to  subcontractors, 
laborers,  and  material  men  lien  on  owner's  property;  ;  Williams  v.  Donough,  65 
Ohio  St.  506,  56  L.  R.  A.  766,  63  N.  E.  84,  declaring  invalid,  statute  protecting 
insurance  benefits  from  attachment;  O'Connell  v.  Menominee  Bay  Shore  Lumber 
Co.  113  Mich.  126,  71  N.  W.  449,  holding  void,  statute  authorizing  service  of 
process  in  adjoining  counties  in  certain  cases;  Johnson  v.  Goodyear  Min.  Co. 
127  Cal.  15,  4"  L.R.A.  338,  78  Am.  St.  Rep.  17,  59  Pac.  304,  holding  statute 
giving  employees  of  corporation  lien  for  wages,  void;  Mahoney  v.  Kinney,  5  Ohio 
N.  P.  338.  holding  statute  relating  to  chattel  mortgages  not  void  for  want  of 
uniformity,  when  it  is  not  limited  to  any  locality,  but  operates  upon  all  alike; 
Pollitt  v.  Farrar,  18  Ohio  C.  C.  274,  9  Ohio  C.  D.  785,  holding  unconstitutional 
an  act  creating  city  and  justices'  courts  in  a  particular  city  which  required 
that  appellants  from  those  courts  pay  all  costs  adjudged  before  appeal  it  be- 
ing a  condition  not  required  by  the  general  law  of  the  state;  Allen  v.  Smith, 
84  Ohio  St.  292,  95  N.  E.  829,  Ann.  Cas.  1912  C,  611,  holding  that  statute  pro- 
viding for  registration  and  regulation  of  motor  vehicles  and  fixing  venue  and 
rules  for  service  upon  owner  causing  injury  is  valid. 

Cited  in  note  (60  L.  R.  A.  322)  on  constitutional  equality  in  United  States 
in  relation  to  corporate  taxation;  (139  Am.  St.  Rep.  875)  on  constitutionality 
of  statutes  relating  to  wages. 

Distinguished  in  Snell  v.  Cincinnati  Street  R.  Co.  60  Ohio  St.  269,  54  N.  E. 
270,  Reversing  16  Ohio  C.  C.  707,  holding  statute  giving  change  of  venue  in  suit 
by  or  against  corporation  in  county  where  more  than  fifty  stockholders  reside, 
Talid. 
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Allowance   for  attorney's   fee. 

Cited  in  Permanent  Sav.  &  L.  Co.  v.  Sennt,  4  Ohio  N.  P.  347,  7  Ohio  S.  & 
C.  P.  Dec.  224.  denying  right  of  purchaser  at  tax  sale  to  recover  attorney'3 
fees  for  filing  cross  petition;  Dell  v.  Marvin,  41  Fla.  227,  45  L.R.A.  202,  foot- 
note p.  201,  79  Am.  St.  Rep.  171,  26  So.  188,  sustaining  statute  giving  to  success- 
ful plaintiff  attorney's  fees  in  suit  to  foreclose  mechanics'  lien,  but  not  to  de- 
fendant; Los  Angeles  Gold  Mine  Co.  v.  Campbell,  13  Colo.  App.  7,  56  Pac.  246, 
and  Davidson  v.  Jennings,  25  Colo.  195,  48  L.  R.  A.  340,  83  Am.  St.  Rep.  49, 
60  Pac.  354,  declaring  unconstitutional,  act  giving  attorney's  fees  in  suit  to  fore- 
close mechanics'  lien;  Openshaw  v.  Halfin,  24  Utah,  430,  91  Am.  St.  Rep.  796, 
68  Pac.  138,  holding  statute  providing  for  attorney's  fee  in  suit  to  compel  mort- 
gagee to  execute  release,  void:  Atchison.  T.  &  S.  F.  R.  Co.  v.  Matthews,  174  U.  S. 
116,  43  L.  ed.  917,  19  Sup.  Ct.  Rep.  609,  sustaining  act  giving  attorney's  fee  in 
action  against  railroad  company  for  damage  by  fire;  Gano  v.  Minneapolis  &  St. 
L.  R.  Co.  114  Iowa,  716,  55  L.  R.  A.  265,  footnote  p.  263,  89  Am.  St.  Rep.  393, 
87  X.  W.  714,  sustaining  requirement  for  payment  of  attorney's  fee  on  success- 
ful appeal  by  land  owner  from  award  in  eminent  domain;  Dodge  v.  Morrow,  14 
Ind.  App.  537,  41  N.  E.  967,  refusing  to  consider  statute  allowing  attorney's  fee, 
as  involving  constitutional  question;  Vogel  v.  Pekoe.  157  111.  347,  30  L.R.A.  494, 
footnote  p.  491,  42  N.  E.  386  (dissenting  opinion),  majority  sustaining  stat- 
ute allowing  attorney's  fees  in  suits  for  wages:  Builders'  Supply  Depot  v. 
O'Connor,  150  Cal.  271,  17  L.R.A.  (X.S.)  909,  119  Am.  St.  Rep.  193,  88  Pac. 
982,  11  Ann.  Cas.  712,  holding  statute  allowing  attorney's  fees  to  successful 
plaintiff  in  mechanic's  lien  suits  but  not  to  defendant,  unconstitutional ;  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Mashore,  21  Okla.  284,  96  Pac.  630,  17  Ann.  Cas.  277, 
holding  statute  providing  in  action  for  personal  services  before  justice  of  peace 
successful  plaintiff  may  recover  attorney's  fees  as  costs,  unconstitutional; 
Pyramid  Land  &  Stock  Co.  v.  Pierce,  30  Nev.  247,  95  Pac.  210,  holding 
statute  allowing  attorney's  fee  to  successful  plaintiff  in  action  for  damages  for 
unlawfully  herding  stock  on  his  land,  constitutional;  Mills  v.  Olsen,  43  Mont. 
140,  115  Pac.  33,  holding  unconstitutional  an  act  allowing  an  attorney's  fee  to 
claimants  of  mechanic's  liens;  Logan  Natural  Gas  Co.  v.  Wiler,  1  Ohio  N.  P. 
N.  S.  282,  14  Ohio  S.  &  C.  P.  Dec.  168.  holding  statute  providing  that  judg- 
ment for  attorney's  fees  shall  be  entered  against  a  corporation  upon  an  abandon- 
ment by  it  of  an  action  for  the  appropriation  of  property  was  unconstitutional ; 
Rowland  v.  Baltimore  &  O.  R.  Co.  13  Ohio  C.  C.  X.  S.  222,  32  Ohio  C.  C.  93. 
holding  void,  statute  taxing  attorney's  fee  on  appeal  in  actions  for  fires  caused 
by  railroads. 

Cited  in  footnotes  to  Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co.  31  L.  R.  A.  553, 
which  holds  valid,  act  allowing  attorneys'  fees  in  actions  against  railroad  com- 
panies for  taking  land  without  making  compensation;  Turner  v.  Boger,  49  L. 
R.  A.  590,  which  holds  provision  for  attorneys'  fees  in  trust  deed  void;  At- 
kinson v.  Woodmansee,  64  L.  R.  A.  325,  which  holds  void,  provision  for  recov- 
ery of  attorney's  fee  by  successful  plaintiff  in  action  to  enforce  laborer's  or 
artisan's  lien;  Hartford  Fire  Ins.  Co.  v.  Redding,  67  L.R.A.  518;  L'Engle  v. 
Scottish  Union  &  N.  Ins.  Co.  67  L.R.A.  581, — which  upholds  provision  for 
recovery  of  attorneys'  fees  in  certain  cases  against  fire  and  life  insurance 
companies. 

Cited  in  notes  (62  Am.  St.  Rep.  173:  79  Am.  St.  Rep.  178,  179)  on  con- 
stitutionality of  statutes  allowing  attorney's  fee:  I  47  L.  ed.  U.  S.  824)  on  uncon- 
stitutional inequality  or  discrimination  in  statutes  allowing  attorney's  fees; 
(17  L.R.A.(X.S.)  914)  on  validity  of  statutory  provision  for  attorney's  fee. 
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Recovery   of  attorney's   fees   a*   costs. 

Cited   in  Permanent  Sav.  &  L.  Co.  v.  Sennt,  4  Ohio  N.  P.  347,  7  Ohio  S.  & 
C.  P.  Dec.  224,  holding  a  purchaser  at  a  tax  sale  cannot  recover  his  attorney's 
fees   as   costs   in   an  action    involving  the   various   liens   on   the   land   in   which 
such  tax  title  holder  put  in  an  answer  and  cross-petition. 
Denial   of   equal   rig-hts  to  Justice. 

Cited   in   Snell   v.   Cincinnati   Street   Ry.   Co.   9   Ohio   C.   D.   269    (dissenting 
opinion),   asserting  the  unconstitutionally   of  a   statute   providing  for  the  ob- 
taining of  changes  of  venue  in  suits  against  corporations  where  the  right  was 
obtainable  easier  than  under  the  general  law. 
Equality   In    personal   and   property    Huh  IN. 

Cited  in  Palmer  v.  Tingle,  9  Ohio  C.  C.  713,  6  Ohio  C.  D.  711,  holding  a 
statute  giving  to  persons  furnishing  labor  or  material  for  certain  named  purposes 
under  a  contract  with  owner,  agent  or  contractor  a  lien  upon  the  particular 
property  or  upon  the  interest  of  the  owner  in  the  land  on  which  the  property 
stands  was  unconstitutional  as  in  violation  of  the  Bill  of  Rights;  Wright  v. 
Crawford,  13  Ohio  S.  &  C.  P.  Dec.  612,  holding  unconstitutional  a  statute  which 
provided  that  the  sale  of  a  stock  of  merchandise  in  bulk  or  any  part  thereof 
in  any  way  but  in  the  usual  course  of  trade  should  be  fraudulent  as  to  creditors; 
Baldwin  Forging  &  Tool  Co.  v.  Griffith,  5  Ohio  X.  P.  N.  S.  570,  18  Ohio  S.  &  C. 
P.  Dec.  264,  holding  unconstitutional  a  statute  limiting  the  number  of  prisoners 
to  be  employed  in  any  one  occupation:  Hoblit  v.  Gorman,  8  Ohio  N.  P.  X.  S. 
272,  19  Ohio  S.  &  C.  P.  Dec.  739.  holding  a  statute  providing  that  actions  for 
injuries  to  persons  or  property  by  automobiles  may  be  brought  by  the  injured 
party  in  the  county  wherein  he  resides  is  unconstitutional. 

Cited  in  note  (60  L.R.A.  322)  on  constitutional  equality  in  relation  to  cor* 
porate  taxation. 

29  L.  R.  A.  390,  STATE  v.  HAUG,  95  Iowa,  413,  64  X.  W.  398. 
Kig-hta   of  fishery. 

Cited  in  notes  (39  L.  R.  A.  582)  on  governmental  control  over  right  of  fishery; 
(60  L.  R.  A.  504)   on  right  to  fish. 
Jurisdiction    over    boundary    \\.MKT-. 

Cited  in  note  (25  L.R.A.  (X.S.)  649)  on  jurisdiction  over  sloughs,  bays  or 
lakes  connected  with  river  forming  interstate  boundary. 

Distinguished  in  Little  v.  Green,  144  Iowa,  500,  25  L.R.A. (X.S.)  652,  123  X. 
W.  367,  holding  that  while  the  actual  boundary  of  a  state  is  the  middle  thread 
of  the  main  channel,  the  entire  body  of  a  navigable  stream  is  to  be  treated  as 
the  visible,  tangible,  practical  boundary  over  which  both  states  may  exercise 
authority  so  far  as  necessary  to  protect  and  enforce  the  rights  of  all  persons 
thereon. 

29   L.   R.   A.   393,    PEOPLE   ex  rel.   HECKER-JOXES-JEWELL   MILL.    CO.   v. 

BARKER,   147  X.  Y.  31,  69  X.  Y.  S.  R.  337,  41  X.  E.  435. 
Taxation    of   nonresidents. 

Cited  in  People  ex  rel.  Barney  v.  Barker,  16  App.  Div.  267,  44  X.  Y.  Supp.  718, 
requiring  nonresident  to  show  indebtedness  to  residents  in  excess  of  value  of 
other  than  taxable  property,  to  obtain  statutory  exemption;  People  ex  rel. 
Yellow  Pine  Co.  v.  Barker,  23  App.  Div.  526,  48  X.  Y.  Supp.  553,  holding  foreign 
corporations  taxable  upon  credits  and  bills  receivable  for  goods  sold  in  state; 
Re  King,  71  App.  Div.  583.  76  X.  Y.  Supp.  220,  holding  firm  having  manufactur- 
ing plant  in  state,  and  sales  department  elsewhere,  resulting  in  excess  of  in- 
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debtedness  over  assets  in  state,  not  subject  to  transfer  tax:  People  ex  rel.  Dun- 
lap's  Exp.  Co.  v.  Raymond.  54  Misc.  331,  105  X.  Y.  Supp.  1007;  People  ex  rel. 
Smith  v.  O'Donnell,  46  Misc.  522,  92  X.  Y.  Supp.  577, — holding  where  debts  of 
nonresident's  investment  as  a  special  partner  were  not  shown  to  have  been  in- 
curred in  relation  to  that  investment,  they  are  not  deductible  from  his  taxable 
property. 
Corporate  taxation. 

Cited  in  People  ex  rel.  Hyde  v.  Miller,  90  App.  Div.  600,  85  X.  Y.  Supp.  52-2. 
holding  corporation  not  entitled  to  deduct  liabilities  and  assets  employed  out  of 
state  for  purpose  of  franchise  tax  assessment. 

Cited  in  note   (58  L.  R.  A.  577)   on  taxation  of  capital  stock  of  corporation- 
in   United   States. 
Construction   of   conrt's   decision*. 

Cited  in  Irvine  v.  F.  H.  Palmer  Mfg.  Co.  3  App.  Div.  388,  39  X.  Y.  Supp.  245, 
holding  that  language  of  decisions  must  be  construed  with  reference  to  facts  of 
each  case. 

29  L.  R.  A.  398,  Re  PRYOR,  55  Kan.  724,  49  Am.  St.  Rep.  280,  41  Pac.  958. 
Regulation  of  rates,  tolls,  and  prices. 

Cited  in  Wabaska  Electric  Co.  v.  Wymore,  60  Xeb.  202,  82  X.  W.  626,  holding 
city  of  second  class  without  implied  authority  to  regulate  electric  light  rates; 
Bessemer  v.  Bessemer  City  Waterworks,  152  Ala.  407,  44  So.  663,  on  power  of 
municipality,  at  common  law,  to  fix  price  at  which  water  shall  be  supplied  to 
consumers. 

Cited  in  footnotes  to  Louisville  Gas  Co.  v.  Dulaney,  36  L.  R.  A.  125,  which 
denies  right  to  charge  meter  rent  to  small  consumers  of  gas  in  addition  to  max- 
imum charge;  Muncie  Xatural  Gas  Co.  v.  Muncie,  60  L.  R.  A.  822,  which  sus- 
tains city's  power  to  stipulate  as  to  maximum  rates  for  gas. 

Cited  in  notes  (33  L.R.A.  181)  on  legislative  power  to  fix  tolls,  rates,  or 
prices;  (18  L.R.A.  (X.S.)  1198)  on  power  of  municipality  to  fix  gas  rates  as  inci- 
dent of  power  to  authorize  laying  of  mains;  (33  L.R.A. (X.S.)  759)  on  power  of 
municipality,  apart  from  contract,  to  regulate  public  service  rates. 

29  L.  R.  A.  401,  BARBER  ASPHALT  PAVIXG  CO.   v.  HARRISBURG,   12   C. 

C.  A.  100,  28  U.  S.  App.  108,  64  Fed.  283. 
Liability  of  city   for   failure   to   make  assessment   to  pay   contractor. 

Cited  in  Barber  Asphalt  Paving  Co.  v.  Denver,  19  C.  C.  A.  143,  36  U.  S.  App. 
499.  72  Fed.  339,  holding  municipal  corporation  primarily  liable  for  improve- 
ments which  it  contracts  that  street  railway  companies  shall  pay  by  assess- 
ment: Ft.  Dodge  Electric  Light  &  Power  Co.  v.  Ft.  Dodge,  115  Iowa,  575,  89 
X.  W.  7,  holding  city  liable  to  contractor  for  amount  of  certificates  illegally  as- 
sessed against  street  railway  company;  Gable  v.  Altoona,  200  Pa.  19,  49  Atl. 
367.  denying  that  illegality  of  assessment  provided  for  payment  of  bonds  re- 
lieves city  from  liability:  Heller  v.  Garden  City.  58  Kan.  267,  48  Pac.  841, 
holding  city  liable  generally,  after  refusal  to  make  assessment  according  to  con- 
tract to  pay  for  local  improvements:  Mankato  v.  Barber  Asphalt  Paving  Co.  73 
C.  C.  A.  439,  142  Fed.  348,  holding  city  liable  for  failure  to  levy  special  assess- 
ment on  abutting  property  to  pay  cost  of  paving  pursuant  to  contract  with  pav- 
ing company  to  do  so;  Pine  Tree  Lumber  Co.  v.  Fargo.  12  X.  D.  372.  96  X.  W. 
357,  holding  under  statute  authorizing  city  to  make  street  improvements  and 
reimburse  itself  by  special  assessments  on  property  benefited,  city  liable  for 
diversion  of  money  collected  from  special  paving  fund  assessed  pursuant  to  con- 
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tract  with  contractor  to  receive  payment  in  warrants  drawn  by  city  on  this 
special  fund;  Broad  v.  Moscow,  15  Idaho,  622,  99  Pac.  101,  denying  liability  of 
city  for  failure  to  deliver  bonds  to  sewerage  contractor,  the  city  authorities  being 
mere  public  agents  to  effect  a  charge  on  abutters  and  contract  not  being  with 
city. 

Cited  in  footnotes  to  German  American  Sav.  Bank  v.  Spokane,  ,38  L.  R.  A. 
259,  which  denies  city's  liability  to  action  on  street-grade  warrants  because  of 
officer's  delay  in  providing  fund;  Weston  v.  Syracuse,  43  L.  R.  A.  678,  which 
holds  ciiy  liable  for  wrongful  refusal  to  accept  contract  as  completed  and  make 
assessments  to  pay  contractor;  Pontiac  v.  Talbot  Paving  Co.  48  L.  R.  A.  326, 
which  denies  city's  lia'jility  to  contractor  for  refusal  to  make  new  special  assess- 
ment after  original  assessment  set  aside;  Louisville  v.  Bitzer,  61  L.  R.  A. 
434,  which  sustains  city's  liability  to  contractor  for  street  improvement,  not- 
withstanding agreement  to  look  only  to  abutting  property;  Iowa  Pipe  &  Tile  Co. 
v.  i  a  liana  ii.  67  L.R.A.  408,  which  holds  city  not  relieved  from  liability  for 
making  unenforceable  assessment  by  provision  in  improvement  contract  that 
contractors  shall  receive  assessment  certificates  against  abutting  property  in 
full  compensation. 

Cited  in  note  (32  L.R.A.(X.S.)  167,  170,  172)  on  liability  of  municipality 
failing  to  enforce  assessments  for  improvements. 

Distinguished  in  Union  Trust  Co.  v.  California,  154  Cal.  726,  24  L.R.A.(N.S.) 
1115,  99  Pac.  183,  holding  in  absence  of  statute  binding  state  for  such  default, 
state  not  liable  for  failure  of  municipal  officials  to  properly  issue  bonds  for  street 
improvement  pursuant  to  contract  to  do  so,  where  state  authorized  issue  of  the 
bonds;  Windfall  City  v.  First  Xat.  Bank,  172  Ind.  695,  87  X.  E.  984,  holding  under 
statute  providing  that  holders  of  improvement  bonds  may  proceed  against  owners 
of  property  on  which  the  same  are  a  lien,  city  owning  no  property  subject  to 
lien,  not  liable  on  bonds. 
Invalidity  of  contract  act  affecting?  recovery. 

Distinguished  in  Gillette-Herzog  Mfg.  Co.  v.  Canyon  County,  85  Fed.  393,- 
denying  right  to  recover  for  bridge  constructed  under  void  contract. 

29  L.  R.  A.  404,  SHORT  v.  STATE,  80  Md.  392,  31  Atl.  322. 
Poll  taxes. 

Cited  in  Galloway  v.  Tavares,  37  Fla.  62,  19  So.  170,  holding  council  without 
power  to  pass  ordinance  requiring  male  residents  to  work  on  road;  State  v.  Ray- 
burn,  2  Okla.  Crim.  Rep.  420,  22  L.R.A.(X.S.)  1070,  101  Pac.  1029,  holding  statute 
requiring  all  able  bodied  males  between  twenty-one  and  fifty  years,  who  have 
resklpd  in  state  thirty  days,  to  work  four  days  each  year  on  road  or  pay  four 
dollars  in  lieu  thereof,  valid. 

Cited  in  footnotes  to  Ratliff  v.  Beale,  34  L.  R.  A.  472,  which  denies  right  to 
sell  nontaxable  property  to  pay  poll  tax;  Kansas  City  v.  Whipple,  35  L.  R.  A. 
747,  which  holds  requirement  to  compel  tax  from  all  male  residents,  except  those 
voting  at  general  city  election,  void;  Russell  v.  Ayer,  37  L.  R.  A.  246,  which  holds 
constitutional  provision  for  levying  capitation  tax  equal  to  tax  on  property  val- 
ued at  $300,  not  self-executing ;  State  v.  Ide,  67  L.R.A.  280,  which  holds  void,  poll 
tax  for  street  purposes  on  males  between  21  and  50  except  members  of  volunteer 
fire  department. 

Cited  in  notes  (5  L.R.A.(IST.S.)  1140)  on  conscription  of  highway  labor  as  a  tax; 
13  L.R.A.(X.S.)  901)  on  constitutionality  of  poll  tax  as  affected  by  exemptions; 
(74  Am.  St.  Rep.  667)  on  right  to  compel  labor  on  highways. 
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Power    to    tax. 

Cited  in  Hadley  v.  Hadley,  114  Tenn.  173,  87  S.  W.  250,  on  levying  a  tax  being 
a  matter  solely  of  statutory  creation. 

29  L.  R.  A.  416,  DUVAL  COUNTY  v.  JACKSONVILLE,  36  Fla.  196,  18  So.  330. 
II  inli  «u  >    taxation. 

Cited  in  footnotes  to  Simon  v.  Northup,  30  L.  R.  A.  171,  which  upholds  legis- 
lative power  to  require  city  to   incur  debt  for  bridges  and   ferries;    Byram   v. 
Marion   County,   33   L.   R.   A.   476,  which   authorizes   taxation   of  city   property 
for  free  gravel   roads  or  turnpikes  within  county. 
Tax   on   county   property    to   support    troops. 

Cited  in  State  ex  rel.  Milton  v.  Dickenson,  44  Fla.  638,  60  L.  R.  A.  545,  33 
So.   514    (dissenting   opinion),   majority   holding   statute   requiring   counties    to 
levy  tax  to  provide  armories  for  state  soldiers  void. 
Character  of  title  to  act. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Burns,  38  Fla.  387,  21  So.  290,  holding  that 
title  to  act  must  give  synopsis  of  its  provisions;  State  ex  rel.  Moodie  v.  Bryan, 
50  Fla.  393,  39  So.  929,  holding  a  title  relating  to  numerous  state  institutions 
was  single  where  the  purpose  of  the  act  was  to  consolidate  their  management; 
Wade  v.  Atlantic  Lumber  Co.  51  Fla.  636,  41  So.  72,  holding  title  "To  incorporate" 
[named  railroad]  would  not  include  a  land  grant  in  aid  of  the  railroad;  Potter  v. 
Lainhart,  44  Fla.  674,  33  So.  251,  holding  title  relating  to  bonds  "issued"  covered 
legislation  upon  those  sold  but  not  yet  delivered;  Florida  E.  C.  R.  Co.  v.  Hazel, 
43  Fla.  268,  99  Am.  St.  Rep.  114,  31  So.  272,  holding  title  To  require  "railroad 
companies  to  fence  their  tracks  and  providing  remedies"  covered  measure  of 
penal  damages  and  provision  for  attorney's  fees. 

Cited  in  notes  (79  Am.  St.  Rep.  457)  as  to  when  title  of  statute  embraces  only 
one  subject,  and  what  may  be  included  thereunder;   (86  Am.  St.  Rep.  271,  274)  on 
sufficiency  of  title  of  statutes. 
Statutory  construction. 

Cited  in  Escambia  County  v.  Pilot  Comrs.  52  Fla.  212,  42  So.  697;  State  ex 
rel.  Moodie  v.  Bryan,  50  Fla.  356,  39  So.  929, — on  construction  of  statute  when 
doubt  exists  as  to  its  constitutionality. 
Mandamus   when   action   is  impossible. 

Cited  in  State  ex  rel.  Wiles  v.  Spinney,  166  Ind.  286,  76  N.  E.  971,  holding 
mandamus  will  i  ;  issue  to  compel  county  treasurer  to  pay  town  treasurer 
town  taxes  collected  by  county  when  he  has  no  such  fund  in  his  possession. 

29  L.  R.  A.  423,  BALD  EAGLE  VALLEY  R.  CO.  v.  NITTANY  VALLEY  R.  CO. 

171  Pa.  284,  50  Am.  St.  Rep.  807,  33  Atl.  239. 
Covenants    running;    with    land. 

Cited  in  Kelly  v.  Nypano  R.  Co.  23  Pa.  Co.  Ct.  179,  holding  that  equity  will 
compel  railroad  company  to  maintain  fence  under  deed  containing  covenant  to 
erect  fences;  Landell  v.  Hamilton,  175  Pa.  337,  34  L.  R.  A.  230,  38  W.  N.  C. 
244,  34  Atl.  663,  denying  that  change  in  use  of  premises  from  residence  to  busi- 
neee  purposes  arlects  building  restriction;  Electric  City  Land  &  Improv.  Co.  v. 
Wt-st  Ridge  Coal  Co.  187  Pa.  512,  41  Atl.  458,  enjoining  grantor's  assignee  from 
conducting  mining  operations  contrary  to  condition  in  deed;  Sexauer  v.  Wilson, 
136  Iowa,  363,  14  L.R.A.(X.S.)  193,  113  N.  W.  941,  15  Ann.  Cas.  54,  holding 
agreement  by  grantee  in  deed  to  perpetually  maintain  fence,  a  covenant  running 
witli  land. 
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Cited  in  footnote  to  Doty  v.  Chattanooga  U.  R.  Co.  48  L.  R.  A.  160,  which 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad. 

Cited  in  notes  (14  L.R.A. (X.S.)  188)  on  necessity  of  use  of  word  "assigns" 
to  make  covenant  as  to  thing  not  in  esse  run  with  land;  (82  Am.  St.  Rep.  666) 
on  what  covenants  run  with  the  land;  (126  Am.  St.  Rep.  372)  on  liability  of 
grantee  on  covenants  and  conditions  in  deed;  (15  Eng.  Rul.  Cas.  252)  on  right 
of  assignee  to  sue  covenantor. 
Validity  of  contracts  for  traffic  and  pnrchaae  of  stock. 

Cited  in  Cumberland  Valley  R.  Co.  v.  Gettysburg  &  H.  R.  Co.  177  Pa.  562, 
39  W.  X.  C.  81,  35  Atl.  952,  decreeing  specific  performance  of  contract  between 
connecting  railroad  companies  relating  to  through  tickets  and  interchange  of 
trair.c  and  cars;  Northern  C.  R.  Co.  v.  Walworth,  193  Pa.  215,  44  Atl.  253,  hold- 
ing contract  for  purchase  by  railroad  company  of  stock  of  another  not  against 
public  policy  when  lines  not  competing;  Bangor  &  P.  R.  R.  Co.  v.  American  Ban- 
gor  Slate  Co.  203  Pa.  8,  52  Atl.  40,  Affirming  8  Northampton  Co.  Rep.  146, 
holding  contract  between  railroad  president  and  president  of  slate  company,  to 
ship  all  of  latter 's  products  over  former's  road,  void ;  Henry  L.  Dougherty  & 
Co.  v.  Rice,  186  Fed.  212,  holding  that  contract  for  purchase  of  stock  of  corpo- 
ration is  enforceable  although  purpose  is  to  gain  control  of  corporation;  Cen- 
tral New  York  Teleph.  &  Teleg.  Co.  v.  Averill,  129  App.  Div.  760,  114  N.  Y. 
Supp.  99,  on  subsequent  appeal  overruling  55  Misc.  253,  105  N.  Y.  Supp.  378, 
sustaining  validity  of  contract  giving  telephone  company  exclusive  right  to 
serve  hotel  in  considertion  of  installation  of  switchboard  in  hotel; 

Cited  in  footnote  to  Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co.  40  L.  R.  A.  389, 
which   sustains   making   of   joint   rates   for   through   shipments   over   connecting 
railroads. 
Powers   of  electric   li&ht   company   as   to   rates. 

Cited  in  Mercur  v.  Media  Electric  Light,  Heat  &  Power  Co.  19  Pa.  Super.  Ct. 
525,  8  Del.  Co.  Rep.  386.  upholding  right  of  electric  light  company  to  classify 
customers  as  to  rate,  on  basis  of  location  and  amount  of  power  used;  Steinman 
v.  Edison  Electric  Illuminating  Co.  26  Lane.  L.  Rev.  181,  holding  that  fact  that 
charge  made  by  electric  light  company  to  one  customer  is  more  than  to  another 
is  only  evidence  of  discrimination  for  jury  to  pass  upon. 
Sufficiency  of  consideration. 

Cited  in  Erie   Forge  Co.  v.   Pennsylvania   Iron   Works  Co.  22   Pa.   Super.   Ct. 
555,  holding  resumption  of  business  relations  between  two  parties  sufficient  con- 
sideration to  support  contract  to   ''mark  off"  disputed  account. 
Jndgrnient    upon    demurrer. 

Cited  in  Graeff  v.  Felix,  24  Pa.  Co.  Ct.  667,  granting  final  decree  upon  over- 
ruling demurrers  as  unfounded;  Keppelman  v.  Reading,  14  Pa.  Dist.  R.  64, 
entering  final  decree  without  leave  to  answer  over. 

Distinguished  in  Corbet  v.  Oil  City  Fuel  Supply  Co.  5  Pa.  Super.  Ct.  20,  40 
W.  N.  C.  482,  allowing  defendant  to  answer  upon  overruling  demurrer  which 
was  not  interposed  to  cause  delay. 

29  L.  R.  A.  429,  IRELAND  v.  GLOBE  MILL.  &  REDUCTION  CO.  19  R.  I.  180, 

61  Am.  St.  Rep.  756,  32  Atl.  921. 
Attachment   or   levy   upon   stock   in   foreign   corporation. 

Approved  in  Pinney  v.  Nevills,  86  Fed.  97,  denying  right  to  attach  stock  of  for- 
eign  corporation  owned   by  nonresident,   in  absence  of   statute. 
L.R.A.  Au.  Vol.  IV.— 32. 
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Cited  in  Simp-<>n  v.  Jersey  City  Contracting  Co.  l!5.">  X.  V.  203.  55  L.  R.  A. 
809,  58  N.  E.  896  (dissenting  opinion),  majority  upholding  right  to  attach  in- 
terest in  stock  of  foreign  corporation  pledged  by  nonresident  to  resident:  Caf- 
tVi  v  v.  Choctaw  Coal  &  Min.  Co.  95  Mo.  App.  185,  68  S.  W.  1049.  holding  execu- 
tion issued  from  territorial  court  against  shares  of  stock  of  foreign  corporation 
void. 

Cited  in  notes   (55  L.R.A.  803)    on  attachment  of  shares  of  stock   in   foreign 
corporation:    (52  Am.  St.  Rep.  474,  475)   on  same  point. 
Restrictions    on    transfer    of    stock. 

Later  appeals  in  20  R.  I.  190,  38  L.  R.  A.  299,  38  Atl.  116,  holding  contract 
by  proposed  stockholder  to  offer  stock  to  corporation  before  others  not  binding: 
and  21  R.  I.  10,  79  Am.  St.  Rep.  769,  41  Atl.  258,  denying  that  assignee  is  bound 
by  by-law  assented  to  by  assignor,  relating  to  sale  of  stock. 

Cited  in  Victor  G.  Bloede  Co.  v.  Bloede,  84  Md.  142,  33  L.  R.  A.  109.  57 
Am.  St.  Rep.  373,  34  Atl.  1127,  holding  by-law  restricting  right  to  transfer 
shares  of  stock,  invalid. 

Cited  in  footnotes  to  Craig  v.  Hesperia  Land  &  Water  Co.  35  L.  R.  A.  306, 
which  holds  refusal  to  transfer  stock  on  books  not  justified  by  existence  of 
unpaid  assessment;  Carter  v.  Producers'  Oil  Co.  39  L.  R.  A.  100,  which  holds 
right  of  member  of  limited  partnership  to  purchase  additional  shares  limited  by 
rule  requiring  re-election  to  membership  as  to  such  shares;  Spurgeon  v.  Santa 
Ana  Valley  Irrigation  Co.  39  L.  R.  A.  701,  which  holds  purchaser  at  sale  of  de- 
linquent stock  for  assessments  not  affected  by  by-law  restricting  transfer^. 
I'ovrer  to  amend  or  make  by-laws. 

Cited  in  VanAaaten  v.  Modern  Brotherhood,  131  Iowa,  236,  108  N.  \V.  313. 
on  right  of  directors  of  corporation  to  alter  by-laws  fixing  its  rights  and  lia- 
bilities to  its  members. 

Cited  as  limited  on  rehearing  in  People's  Home  Sav.  Bank  v.  Sadler,   1    <  al. 
App.  196,  81  Pac.  1029,  on  validity  of  by-law  providing  for  enforcement  of  un- 
paid calls  by  lien  on  stock  without  special  statutory  authority. 
Jurisdiction    of    forelgrn    corporations. 

(  ited  in  notes  (85  Am.  St.  Rep.  907.  94  Am.  St.  Rep.  538)  on  jurisdiction  of 
foreign  corporations. 

29  L.  R.  A.  431.  SANDERS  v.  POTTL1TZER  BROS.  F1U1T  CO.   144  X.   V.  2U!\ 

63   X.   Y.   S.   R.    76,   43   Am.   St.   Rep.   757.   3!>    N.    K.    75. 
Sufficiency    of    negotiations    to    support    contract. 

Cited  in  Zeltner  v.  Irwin.  21  Misc.  14,  4ti  N.  \.  Sunp.  852.  holding  that 
mailing  letter  of  acceptance  completes  contract  when  proposition  sent  by  mail : 
Phenix  Ins.  Co.  v.  Schultz,  25  C.  C.  A.  45!t.  42  L".  S.  App.  48:3.  80  Fed.  :«7.  deny- 
ing that  contract  is  completed  by  mailing  indefinite  letter  of  acceptance:  \Yilliam 
Wieke  Co.  v.  Kaldenberg  Mfg.  Co.  21  Misc.  80,  46  X.  V.  Supp.  937.  and  Wilbur 
v.  Colliu,  4  App.  Div.  419,  38  N.  Y.  Supp.  848,  enforcing  oral  agreement  a^  M 
lease,  when  nothing  left  except  to  reduce  contract  to  writing:  People  v.  St.  Nich- 
olas Bank,  3  App.  Div.  549,  38  X.  Y.  Supp.  379,  holding  that  instrument  reciting 
terms  of  lease  and  agreement  to  exchange  leases  con-titntes  valid  lea>e:  Xicholls 
v.  Granger,  7  App.  Div.  116.  40  X.  V.  Supp.  <)!».  refusing  to  enforce  formal  agree- 
ment, when  minds  of  parties  fail  to  meet  on  all  terms;  Arnold  v.  Rothschild's 
Sons  Co.  37  App.  Div.  570.  56  X.  Y.  Supp.  161.  denying  that  negotiations  had 
through  broker  establishes  completed  lea.->e:  Day  v.  Dow.  4ti  App.  Div.  150.  61 
X.  Y.  Supp.  7'.i:!.  holding  agreement  providing  it  shall  be  "put  in  legal  form  upon 
demand  of  either  party"  definite;  Franke  v.  Hewitt.  56  App.  Div.  501.  68  N.  Y. 


409  L.  R.  A.  CASES  AS  AUTHORITIES.  [29  L.R.A.  431 

Supp.  908,  denying  that  oral  negotiations  constitute  lease,  where  parties  contem- 
plated reduction  to  writing;  Disken  v.  Herter,  73  App.  Div.  455,  77  N.  Y.  Supp. 
300,  holding  agreement  as  to  services,  determined  upon  orally,  not  unenforceable 
when  nothing  left  except  to  reduce  to  writing;  Boysen  v.  Van  Dorn  Iron  Works 
Co.  94  App.  Div.  96,  87  X.  Y.  Supp.  995,  holding  proposal  and  acceptance  of 
offer  to  furnish  materials  for  public  improvement  sufficient  to  constitute  con- 
tract, although  formal  instrument  was  to  be  executed  later;  Brauer  v.  Oceanic 
Steam  Nav.  Co.  178  X.  Y.  343.  70  X.  E.  863,  holding  telegraphic  correspondent 
partly  confirming  oral  agreement  relating  to  cattle  space  in  steamer,  but  lacking 
certain  important  parts  of  contract,  insufficient;  Post  v.  Davis,  7  Kan.  App. 
221.  52  Pac.  903,  holding  that  letters  and  telegrams  may  constitute  enforceable 
agreement  when  nothing  remains  but  execution  of  formal  instrument;  American 
Lighting  Co.  v.  McCuen,  92  Md.  706,  48  Atl.  352,  holding  enforceable  contract 
formed  by  acceptance  of  bid  for  lighting  streets;  Federal  Land  &  Securities  Co. 
v.  Hatch,  147  Iowa,  24,  125  X.  W.  837,  holding  that  written  proposition  to 
purchase  land  may  of  itself  constitute  binding  contract,  if  such  was  intention 
of  parties,  even  though  more  formal  writing  was  contemplated ;  Corn  v.  Berg- 
rnann,  138  App.  Div;  264,  123  X.  Y.  Supp.  160,  holding  that  letter  signed  by  de- 
fendant and  addressed  to  plaintiff,  stating  that  defendant  agreed  to  lease  cer- 
tain premises  at  certain  rent,  which  offer  was  accepted  in  writing,  lease  being 
presented  for  signature  two  days  thereafter,  was  sufficient  within  statute  of 
frauds;  Bollenbacher  v.  Reid,  155  Mich.  283,  118  X.  W.  933,  sustaining  validity 
of  contract  accepted  by  telegram  and  confirmed  by  letter  where  minds  of  parties 
met;  Peirce  v.  Cornell,  117  App.  Div.  69,  102  X.  Y.  Supp.  102,  holding  fact  that 
contract  negotiated  by  correspondence  provides  for  execution  of  formal  written 
agreement  does  not  effect  its  validity,  if  otherwise  complete;  Pelletreau  v. 
Brennan,  113  App.  Div.  807,  99  X.  Y.  Supp.  937,  holding  fact  that  written  con- 
tract to  sell  lands  provides  for  the  execution  of  a  more  formal  contract  does  not 
effect  its  validity  if  otherwise  complete;  Ferguson  Contracting  Co.  v.  Helder- 
berg  Cement  Co.  135  App.  Div.  496,  120  X.  Y.  Supp.  317;  Carlisle  v.  Barnes, 
102  App.  Div.  580,  92  X.  Y.  Supp.  917,  holding  failure  to  put  contract  in 
writing  does  not  effect  validity  of  agreement  where  all  terms  are  agreed  upon 
and  it  was  understood  it  would  subsequently  be  reduced  to  writing;  Sherry  v. 
Proal,  131  App.  Div.  776,  116  X.  Y.  Supp.  234,  holding  oral  agreement  as  to 
lease,  where  understanding  is  that  it  will  subsequently  be  reduced  to  writing, 
will  not  be  enforced  if  the  parties  did  not  regard  it  as  a  contract;  Rankin  v. 
Mitchem.  141  X.  C.  280,  53  S.  E.  854,  holding  failure  to  properly  execute  con- 
tract in  writing  where  all  terms  are  orally  agreed  upon  and  it  was  understood 
contract  would  subsequently  be  reduced  to  writing,  does  not  effect  its  validity, 
and  also  citing  annotation  on  this  point;  Summers  v.  Mutual  L.  Ins.  Co.  12' 
Wyo.  393,  66  L.R.A.  820,  109  Am.  St.  Rep.  992,  75  Pac.  937,  holding  execution 
of  note  for  insurance  policy  where  parties  do  not  intend  to  close  contract  until 
delivery  of  policy  not  a  completed  contract:  Kaplan  v.  Whitworth,  116  La.  345, 
40  So.  723,  on  whether  the  execution  of  a  valid  future  contract  may  be  the  sub- 
ject of  a  present  contract;  Warth  v.  Liebovitz,  179  X.  Y.  204,  71  X.  E.  734,  on 
whether  contract  is  complete  when  agreement  is  made  where  it  is  understood 
same  will  subsequently  be  reduced  to  writing. 

Annotation  cited  in  Camp  v.  McLin,  44  Fla.  529,  32  So.  927,  holding  under 
statute  requiring  contractor  for  state  convicts  to  give  a  bond  to  be  approved  by 
state  board  of  commissioners  before  his  contract  is  effective,  state  not  bound  by 
contract  approved  by  board  of  commissio  >rs  when  bond  not  approved:  Xoel 
Constr.  C'o.  v.  Atlas  Portland  Cement  Co.  103  Md.  232.  63  Atl.  384,  on  whether 
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the  execution  of  a  valid  future  contract  may  be  the  subject  of  a  present  con- 
tract. 

Cited  in  note  (6  Eng.  Rul.  Cas.  195)  on  effect  of  intent  to  embody  in  more 
formal  contract  grant  entered  into  in  a  binding  manner. 

Distinguished  in  Hite  v.  Savannah  Electric  Co.  90  C.  C.  A.  348,  164  Fed.  95], 
holding  material  alterations  in  written  instrument  differing  from  oral  agree- 
ment where  it  is  agreed  contract  will  be  reduced  to  writing,  invalidate  con- 
tract; Brauer  v.  Oceanic  Steam  Nav.  Co.  77  App.  Div.  411,  79  X.  Y.  Supp.  299, 
holding  exchange  of  telegrams  agreeing  for  contract  of  affreightment  were  not 
a  contract  where  a  more  complete  written  one  was  to  be  made  embracing  further 
matters. 
Formal  instrument  as  curing:  defective  preliminary  contract. 

Cited  in  Gough  v.  Loomis,  123  Iowa,  648,  99  N.  W.  295,  holding  uncertainty  of 
description  in  preliminary  contract  for  sale  of  land  cured  by  execution  of  cor- 
rect formal  instrument. 
Date   of   transfer   of  chose   in   action. 

Cited  in  Roberts  v.  First  Nat.  Bank,  8  N.  D.  484,  79  N.  W.  1049,  holding  that 
transfer  of  account  dates  as  of  time  of  oral  agreement  to  assign. 
Telegrams    as    -writings    within    statute    of    frauds. 

Cited  in  Emerson  v.  Stevens  Grocer  Co.  95  Ark.  426,  130  S.  W.  541,  holding 
that  when  offer  is  made  by  either  letter  or  telegram  and  such  offer  is  accepted 
contract  is  complete. 

Cited  in  notes  (50  L.R.A.  247,  248)  on  telegrams  as  writings  to  make  contract 
within  statute  of  frauds;    (110  Am.  St.  Rep.  755)  on  contracts  by  telegraph. 
What    latvs    govern. 

Cited  in  Wilson  v.  Lewiston  Mill  Co.  150  N.  Y.  322,  55  Am.  St.  Rep.  680, 
44  N.  E.  959,  construing  contract  for  sale  of  cotton  by  broker  in  state  to 
manufacturer  in  another  state  as  governed  by  latter's  statute  of  frauds. 

29  L.  R.  A.  438,  STEWART  v.  WHEELING  &  L.  E.  R.  CO.  53  Ohio  St.   151, 

41  N.  E.  247. 
Subrogation   to  rights   under   mortgage. 

Cited  in  Columbus,  S.  &  H.  R.  Co.'s  Appeal,  48  C.  C.  A.  305,  109  Fed.  207, 
denying  junior  mortgagee's  right  to  be  subrogated  to  rights  of  senior  lienors  after 
purchase  upon  foreclosure  sale  by  reorganized  company. 

Cited  in  footnote  to  Dorrah  v.  Hill,  32  L.  R.  A.  631,  which  sustains  right  of 
one  loaning  money  on  invalid  deed  of  trust  to  be  subrogated  to  prior  valid  deed 
paid  off  with  money  loaned. 
Sale  or  assessment  of  portion  of  railroad  property. 

Cited   in   footnotes  to   Central  Trust  Co.   v.   Moran,   29   L.   R.   A.   212,   which 
denies  right  to  enforce  judgment  against  railroad  by  levy  on  only  part  of  its 
property;    Connor  v.   Tennessee   C.   R.   Ry.   54   L.R.A.   687,   which   denies   power 
to  sell  section  of  railroad  separate  from  franchise,  to  enforce  contractor's  lien. 
Assessments    for    local    improvements. 

Cited  in  footnote  to  Cincinnati,  L.  &  N.  R.  Co.  v.  Cincinnati,  ^9  L.  R.  A.  566, 
which  denies  right  to  assess  entire  cost  of  land  taken  for  highway,  on  remaining 
land  of  same  owner. 
Proper    parties    to    foreclosure    proceedings. 

Cited  in  United  States  Mortg.  &  T.  Co.  v.  Anderson.  11  Ohio  C.  C.  N.  S.  254, 

30  Ohio  C.  C.  559,  holding  an  outstanding  claimant  of  title  to  mortgaged  real 
estate  is  a  proper  party  defendant  in  a  proceeding  to  foreclose  mortgage. 
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sale   of   corporate   franchise. 

Cited  in  note    (31  L.R.A.  (N.S.)    639)    on  equity  sale  of  corporate  franchise 
or  property  necessary  to  its  enjoyment. 
Local    ln\vs    affecting-    salts    In    United    States    courts. 

Cited  in  Romen  v.  Todd,  206  U.  S.  363,  51  L.  ed.  1095,  27  Sup.  Ct.  Rep.  724, 
on  nonbinding  force  of  local  laws  on  courts  of  the  United  States  as  to  Us  pendens 
in  equity. 

Cited  in  note  (56  Am.  St.  Rep.  861,  862)  on  application  of  state  law  of  lis 
pendens  to  national  courts. 

29  L.  R.  A.  444,  STATE  ex  rel.  KELLOG  v.  MISSOURI  P.  R.  CO.  55  Kan.  708, 

29  Am.  St.  Rep.  278,  41  Pac.  964. 
Mandamus    to    compel    operation    of    railroad. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  Franklin  &  P.  R.  Co.  44  L.  R.  A.  297, 
which  authorizes  mandatory  injunction  to  compel  continued  operation  of  leased 
railroad  ;  State  ex  rel.  Bridgeton  v.  Bridgeton  &  M.  Traction  Co.  45  L.  R.  A. 
837,  which  holds  street  railway  company's  duty  to  operate  road  enforceable  by 
mandamus. 

Cited  in  note  (13  L.R.A.  (N.S.)  322)  on  right  of  state  to  require  railroad  com- 
pany to  equip  its  road. 

29  L.  R.  A.  445,  KUHN  v.  PORT  TOWNSEND,  12  Wash.  605,  50  Am.  St.  Rep. 

911,  41  Pac.  923. 
Annexation   of   territory. 

Cited  in  Frace  v.  Tacoma,  16  Wash.  70,  47  Pac.  219;  holding  that  private  own- 
er cannot  question  validity  of  annexation  of  territory  to  city  in  action  to  re- 
strain collection  of  taxes. 

Cited  in  footnotes  to  State  ex  rel.  Childs  v.  Crow  Wing  County,  35  L.R.A. 
745,  which  authorizes  quo  warranto  to  oust  county  from  adjoining  territory 
illegally  annexed;  Longview  v.  Crawfordsville,  68  L.R.A.  622,  which  holds  void 
classification  of  cities  for  purpose  of  legislation  so  as  to  make  particular  law 
conferring  power  to  annex  territory  applicable  to  those  having  population  be- 
tween six  and  seven  thousand. 
Effect  of  acquiescence  in  annexation. 

'  Cited  in  State  ex  rel.  Brown  v.  Pierre,  15  S.  D.  569,  90  N.  W.  1047,  holding 
that  signing  petition  for  annexation  and  payment  of  taxes  for  three  years  bars 
action  to  vacate  annexation  proceedings;  State  v.  Several  Parcels  of  Land, 
80  Xeb.  15,  113  X.  W.  810,  holding  acquiescence  in  annexation  proceedings  and 
payment  of  taxes  for  six  years  bars  collateral  attack  on  validity  of  proceed- 
ings; Hatch  v.  Consumers'  Co.  17  Idaho,  220,  40  L.R.A.(N.S.)  270,  104  Pac. 
670,  holding  validity  of  annexation  proceedings  not  open  to  collateral  attack 
by  public  service  corporation  acquiescing  in  and  doing  business  as  if  proceedings 
were  valid  for  five  years. 

Cited  in  footnote  to  State  ex  rel.  West  v.  Des  Moines,  31  L.  R.  A.  186,  which 
refuses  to  disturb  jurisdiction  of  city  over  territory  annexed  under  void  statute, 
after  undisputed  exercise  of  authority  for  several  years. 
Collateral    attack    on    proceedings    of    council. 

Cited  in  Shank  v.  Ravenswood,  43  W.  Va.  246,  27  S.  E.  223,  holding  record 
showing  facts  conferring  jurisdiction  on  council  not  open  to  collateral  attack; 
Brown  v.  Central  Bermudez  Co.  162  Ind.  457,  69  X.  E.  150,  holding  where  stat- 
ute providing  for  making  assessment  for  public  improvement  has  been  substan- 
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tially  complied  with  assessment  is  not  open  to  collateral  attack  in  suit  to  fore- 
dose  lien  based  on  such  assessment;  Topeka  v.  Dwyer,  70  Kan.  247,  78  Pac. 
417,  3  Ann.  Cas.  239.  holding  annexation  proceedings  not  open  to  collateral  at- 
tack in  criminal  proceeding  for  violation  of  city  ordinance  in  annexed  territory : 
Agner  v.  Com.  103  Va.  813,  48  S.  E.  493.  holding  status  of  city  chartered  by 
legislature  is  not  amenable  to  collateral  attack. 

Cited  in  footnote  to  Forsyth  v.  Hammond,  30  L.  R.  A.  576.  which  authorizes 
collateral  attack  on  annexation  by  city  council  to  city  by  proceedings  in  which 
no  jurisdiction  acquired. 
Recovery    of   money    paid    to    de    facto    city. 

Cited  in  Providence  v.  Shackelford,  106  Ky.  383,  50  S.  W.  542,  denying  right  to 
recover  money  paid  for  liquor  license  to  city  of  certain  class,  although  statute 
placing  such  city  in  that  class  was  subsequently  declared  void. 
Estoppel    to   question   municipal   action. 

t  ited  in  Smith  v.  Seattle,  41  Wash.  62.  82  Pac.  1098,  holding  city  having  paid 
amount  of  damage  to  lot  in  excess  of  benefits  as  assessed  by  jury  is  estopped 
from  asserting  deduction  of  benefits  from  damages  was  without  authority  on 
an  appeal  from  a  subsequent  assessment. 

29  L.  R.  A.  449,  WARD  v.  WARD,  40  W.  Va.  611,  52  Am.  St.  Rep.  911,  2  S.  E. 

746. 
u  iulii-  and  liabilities  of  partners  or  eotennnts. 

Cited  in  Childers  v.  Neely,  47  W.  Va.  75,  49  L.  R.  A.  470,  81  Am.  St.  Rep. 
777,  34  S.  E.  828,  holding  partner  personally  liable  for  loss  caused  by  his  negli- 
gence; Williamson  v.  Jones,  43  W.  Va.  589,  38  L.  R.  A.  706,  64  Am.  St.  Rep. 
891,  27  S.  E.  410,  holding  cotenant  accountable  for  taking  petroleum  from  land; 
Cecil  v.  Clark,  47  W.  Va.  406,  81  Am.  St.  Rep.  802,  35  S.  E.  11,  holding  tenant 
accountable  to  cotenant  for  extraction  of  coal;  Cain  v.  Cain,  53  S.  C.  355,  69  Am. 
St.  Rep.  863,  31  S.  E.  278,  holding  cotenant  in  possession  chargeable  for  exi-i->s 
of  his  share  of  rental  value;  Carson  v.  Broady,  56  Xeb.  654,  71  Am.  St.  Rep.  691, 
77  N.  W.  80.  allowing  cotenant  for  permanent  improvements  made  while  in  ex- 
clusive possession;  Booth  v.  Booth.  114  Iowa,  80,  86  X.  W.  51,  refusing  al- 
lowance for  improvements  by  cotenant  in  nature  of  repairs;  Gjerstadengen  v. 
Uartzell,  9  X.  D.  277,  81  Am.  St.  Rep.  575,  83  X.  W.  230,  denying  cotenanfs 
right  to  compensation  for  improvements  by  remote  grantor;  Danforth  v.  Moore, 
55  X.  J.  Eq.  131,  35  Atl.  410.  denying  cotenant's  right  to  contribution  for  repairs 
on  property  enjoyed  in  common :  Solomon  v.  Rogers,  13  Pa.  Super.  Ct.  73, 
denying  liability  for  rent  of  cotenant  in  possession;  Pulse  v.  Osborn,  30  Ind. 
App.  636,  64  X.  E.  59,  raising,  without  deciding,  question  as  to  cotenant's  right 
on  partition  sale  to  compensation  for  improvements,  and  referring  particularly  to 
annotation  in  29  L.R.A.  449;  Cooper  v.  Brown,  143  Iowa.  488.  136  Am.  St.  Rep. 
768,  122  X.  W.  144,  holding  that  before  cotenant.  who  has  not  consented  to  re- 
pairs can  be  compelled  to  contribute  to  expense,  it  must  appear  that  same  were 
necessary  and  that  he  had  notice  of  proposed  work:  Xiles  v.  Carlton,  83  Vt.  204. 
75  Atl.  266,  holding  that  special  contracts  between  tenants  in  common  regarding 
joint  property  are  enforceable  in  same  manner  as  if  made  between  stranger? : 
Schuster  v.  Schuster,  84  Xeb.  107,  29  L.R.A.  (X.S.)  237.  120  X.  W.  948,  18 
Ann.  Cas.  1078.  decreeing  accounting  for  rents  and  profits  to  tenant  in  common 
against  cotenants  who  occupied  land  exclusively  under  claim  of  title;  Bennett 
v.  Bennett.  84  Miss.  501.  36  So.  452.  holding  tenant  in  common  improving  por- 
tion of  greater  value  than  his  share,  is,  on  partition,  entitled  to  that  portion 
subject  to  his  contribution  to  the  other  tenants:  Cooper  v.  Brown,  143  Iowa,  488, 


503  L.  R.  A.  CASES  AS  AUTHORITIES.  [29  L.R.A.  463 

136  Am.  St.  Rep.  768.  122  X.  W.  144,  holding  evidence  insufficient  to  charge  ten- 
ant in  common  with  expense  of  repairs  to  common  property  where  notice  or  de- 
mand to  unite  in  work  not  shown;  Tom  Sweeney  Hardware  Co.  v.  Gardner,  18 
S.  D.  170,  99  X.  W.  1105.  on  liability  of  tenant  in  common  to  his  cotenant  for 
necessary  repairs  to  the  common  property;  Scheiner  v.  Arnold,  142  Wis.  568, 
]26  X.  W.  17,  on  right  of  tenant  in  common  to  reimbursement  for  improve- 
ments. 

Cited  in  footnotes  to  Cosgriff  v.  Foss,  36  L.  R.  A.  753,  which  denies  allowance 
on  partition  for  improvements  made  by  one  tenant  in  common;  Paul  v.  Crag- 
nas,  47  L.  R.  A.  540,  which  sustains  right  of  lessee  of  undivided  interest  in  mine 
to  recover  from  other  owners  for  exclusion  from  mine. 

Cited  in  notes  (28  L.R.A.  829)  on  liability  of  cotenants  to  account  for  use 
and  occupation  and  rents  and  profits:  (52  Am.  St.  Rep.  930,  932,  938,  939;  29 
L.R.A. (X.S.)  227)  on  same  point;  (81  Am.  St.  Rep.  185,  186)  on  what  are 
betterments,  and  allowance  therefor;  (91  Am.  St.  Rep.  871,  872,  873,  874,  875, 
879,  888)  on  cotenants  in  mines;  (106  Am.  St.  Rep.  977)  on  allowance  for  im- 
provements. 
Exceptiona  to  commissioners'  report. 

Cited  in  McKendree  v.  Shelton,  51  W.  Va.  517,  41  S.  E.  909,  refusing  to  con- 
sider depositions  not  properly  incorporated  into  bill  of  exceptions;  Martin  v. 
Kester,  49  W.  Va.  660,  39  S.  E.  599,  and  Righter  v.  Riley,  42  W.  Va.  635,  26  S. 
E.  357,  accepting  as  true,  facts  not  excepted  to  in  commissioners'  report;  State 
v.  Stepp,  63  W.  Va.  257,  59  S.  E.  1068,  holding  suppression  of  deposition  taken 
before  commissioner's  report  completed  but  not  included  therein,  error,  where 
exceptions  to  commissioner's  report  promptly  made. 
Order  of  reference  solely  for  depositions. 

Cited  in  First  Nat.  Bank  v.  Parsons,  42  W.  Va.  146,  24  S.  E.  554,.  holding 
that  order  oi  reference  should  not  be  granted  solely  to  enable  parties  to  take 
depositions. 

29  L.  R.  A.  463,  CAPITAL  GAS  CO.  v.  YOUNG,  109  Cal.  140,  41  Pac.  869. 
Public    officer's   rig'ht   to   recover   on   contract   frith   public   he   represents. 

Cited  in  Ensley  v.  Hollingsworth  &  Co.  170  Ala.  413,  54  So.  95,  Ann.  Cas. 
1912D,  652,  holding  that  contract  made  by  city  council  with  firm,  partner  in 
which  was  member  of  council  is  not  invalid,  where  partner  did  not  vote  or  take 
part  in  transaction ;  Woods  v.  Potter,  8  Cal.  App.  44,  95  Pac.  1125,  denying  claim 
for  salary  made  by  member  of  city  council  by  virtue  of  ordinance  purporting 
to  vote  salaries  to  council  members,  where  city  charter  declares  members  of  city 
council  not  entitled  to  compensation. 

Cited  in  footnotes  to  Berka  v.  Woodward,  45  L.  R.  A.  420,  which  denies  right 
of  recovery  to  officer  on  implied  contract  with  city  for  materials  furnished  it; 
Sylvester  v.  Webb,  52  L.  R.  A.  518,  which  sustains  contract  to  erect  school 
building  by  member  of  building  committee  and  selectmen  of  town. 

Cited  in  note   (27  L.R.A.  (X.S.)    1124)   on  liability  of  municipality  on  implied 
contract  executed  with  officer. 
—  For   Injury   by    defect   in   street. 

Cited   in   footnote  to  Danville  v.  Robinson,   55   L.  R.  A.   162,  which   sustains 
right  of  member  of  city  council  to  recover  for   injuries  by   defect   in   street. 
Mutuality    in    contracts. 

Cited  in  Gallagher  v.  Equitable  Gaslight  Co.  141  Cal.  706,  75  Pac.  329, 
holding  agreement  to  discontinue  use  of  electricity  in  lighting  hotel,  and  use 
gas,  not  void  for  lack  of  mutuality  because  time  during  which  gas  is  to  be 
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used  not  stated,  since  expense  was  incurred  in  purchasing  gas  fixtures  and  pip- 
ing hotel. 
Agents   or    trustees   having:    personal    Interest. 

Cited  in  Pacific  Vinegar  &  Pickle  Works  v.  Smith,  145  Cal.  367,  104  Am.  St. 
Rep.  42,  78  Pac.  350,  denying  recovery  to  president  of  corporation  on  notes  in- 
dorsed by  him  as  president  without  knowledge  of  corporation  to  himself  individ- 
ually; Reclamation  Dist.  Xo.  535  v.  Clark,  155  Cal.  351.  100  Pac.  1091,  uphold- 
ing legality  of  landowner  acting  as  trustee  when  reclamation  works  are  in  course 
of  construction  and  after  contract  made. 

29  L.  R.  A.  465,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  HENRY,  55  Kan.  715,  41  Pac. 

952. 
Master's    liability    for   false   arrest. 

Cited  in  West  Chicago  Street  R.  Co.  v.  Luleich,  85  111.  App.  652,  affirming  right 
of  passenger  to  recover  for  wrongful  arrest  by  conductor  for  alleged  passing  of 
counterfeit  coin  to  him;  Whitman  v.  Atchison  T.  &  S.  F.  R.  Co.  85  Kan.  161. 
34  L.R.A.  (N.S.)  1035,  116  Pac.  234,  Ann.  Cas.  1912D.  772,  holding  that  railroad 
was  liable  for  false  arrest  by  conductor  where  conductor  was  instructed  to  obtain 
written  statement  from  passenger  injured,  and  passenger  who  was  injured  wa* 
detained  by  him  for  that  purpose. 

Cited  in  footnotes  to  Eichengreen  v.  Louisville  &  X.  R.  Co.  31  L.  R.  A.  702. 
which  holds  carrier  liable  for  false  imprisonment  procured  by  railroad  de- 
tective; Palmer  v.  Maine  C.  R.  Co.  44  L.  R.  A.  673.  which  holds  passenger's 
unreasonable  refusal  to  tell  whether  name  on  mileage  ticket  is  his  own,  no  jus- 
tification for  procuring  his  arrest;  Brunswick  &  W.  R.  Co.  v.  Ponder,  30  L. 
R.  A.  714,  which  denies  carrier's  liability  for  failure  to  prevent  illegal  arrest 
by  officers,  or  for  stopping  train  to  permit  removal ;  Markley  v.  Snow,  64  L. 
R.  A.  685,  which  denies  liability  of  employer  for  act  of  employee  in  causing  ar- 
rest, long  after  commission  of  the  crime,  of  one  suspected  of  having  set  fire  to 
building  of  employer;  Daniel  v.  Atlantic  C.  L.  R.  Co  67  L.R.A.  455,  which  holds 
railroad  company  not  liable  for  arrest  by  cashier  with  power  to  collect  moiu-y. 
give  receipts,  sell  tickets,  care  for  money  received  and  foreward  it  to  treasurer, 
of  innocent  person  whom  he  suspects  of  having  stolen  money  which  lias  come  into 
his  possession;  Texas  Midland  Railroad  v.  Dean,  70  L.R.A.  943.  which  holds  rail- 
road company  liable  for  act  of  baggage  master  in  assisting  in  wrongful  arrest 
at  instance  of  city  authorities  of  passenger  awaiting  at  station  for  train. 

Cited  in  note   (7  L.R.A.  (X.S.)    167)    on  liability  of  carrier  for  arrest  of  pas- 
senger by  servant. 
For    assault. 

Cited  in  Johnson  v.  Detroit,  Y.  A  A.  A.  R.  Co.  130  Mich.  455,  90  X.  W.  274, 
holding  railroad  company  liable  for  conductor's  assault  upon  passenger  while 
ejecting  him  for  tendering  alleged  ticket,  and  refusing  to  pay  fare:  Morey  v. 
Chicago,  R.  I.  &  P.  R.  Co.  86  Kan.  76,  119  Pac.  544,  holding  that  railroad  is 
liable  for  wrongful  assault  upon  passenger  by  brakeman. 

Cited  in  footnote  to  Kohner  v.  Capital  Traction  Co.  62  L.  R.  A.  875,  which  re- 
quires carrier,  when  peaceable  passenger  on  street  car  is  unlawfully  assaulted 
by  conductor,  to  show  that  injury  was  result  of  unavoidable  accident. 

Cited  in  notes  (4  L.R.A.  (X.S.)  489)  on  liability  for  malicious  act  of  .servant 
when  master  owes  special  duty  to  party  injured;  (40  L.R.A. (X.S.)  1018,  1019, 
1052,  1053,  1072)  on  liability  of  carrier  for  wilful  torts  of  servants  to  passen- 
gers. 
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29  L.  R.  A.  468,  BURROWS  v.  DELTA  TRANSP.  CO.  106  Mich.  582,  64  N.  W. 

501. 
Proof  of  due  care  as  affecting-  presumption  of  negligence. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Marbury  Lumber  Co.  125  Ala.  257,  50  L. 
R.  A.  626,  28  So.  438,  holding  presumption  of  negligence  from  fire  set  by  sparks 
from  locomotive  insufficient  to  take  case  to  jury  when  proof  shows  due  care. 
Restriction    of    time   and    place    of    selling:    liquors. 

Cited  in  State  v.  Gerhardt,  145  Ind.  451,  33  L.  R.  A.  319,  44  N.  E.  469,  sus- 
taining act  restricting  time  and  place  of  selling  intoxicating  liquors. 
Erroneous    instruction    to    jury. 

Cited  in  De  Gray  v.  New  York  &  N.  J.  Teleph.  Co.  68  N.  J.  L.  457,  53  Atl. 
200,  holding  instruction  in  proceedings  to  determine  value  of  land  condemned, 
that  jury  are  not  bound  to  adopt  opinions  of  witnesses,  but  may  rely  on  their 
own  experience,  error. 
—  Title    of   act. 

Cited  in  Florida  E.  C.  R.  Co.  v.  Hazel,  43  Fla.  267,  99  Am.  St.  Rep.  114,  31 
So.  272,  sustaining  validity  of  statute  entitled  act  "requiring  railway  companies 
to  fence  their  tracks"  and  providing  for  recovery  of  double  damages  and  attor- 
ney's fees  for  its  violation;  Fortin  v.  Bay  City  Traction  &  Electric  Co.  154  Mich. 
321,  117  N.  W.  741,  holding  title  to  "regulate  operation  of  electric  cars"  embraced 
the  giving  right  of  action  to  person  injured  by  failure  to  properly  equip  electric 
cars  with  air  brakes. 

Cited  in  note    (64  Am.  St.  Rep.  106)    on  sufficiency  of  title  of  statute, 
itiulii    of   jurors   to   act   on    own   knowledge. 

Cited  in  note  (37  L.R.A. (N.S.)  794,  803)  on  right  of  jurors  to  act  on  own 
knowledge. 

29  L.  R.  A.  476,  KRECKER  v.  SHIREY,  163  Pa.  534,  30  Atl.  440. 
Powers    and    liabilities    of   religions    organizations. 

Followed  in  Bliem  v.  Schultz,  170  Pa.  566,  37  W.  N.  C.  170,  33  Atl.  337,  holding 
church  corporation  liable  for  costs  in  unsuccessful  suit. 

Cited  in  Wanner  v.  EmanueFs  Church,  174  Pa.  469,  37  Atl.  188,  holding  notes 
signed  by  de  facto  trustees  of  religious  corporation  valid;  Long  v.  Harvey,  177 
Pa.  479,  34  L.  R.  A.  171,  39  W.  N.  C.  124,  55  Am.  St.  Rep.  733,  35  Atl.  869, 
holding  that  majority  of  independent  congregation  cannot  act  with  members  of 
another  congregation  in  removing  officers;  St.  Paul's  Reformed  Church  v.  Hower, 
191  Pa.  312,  43  Atl.  221,  holding  orthodox  portion  of  congregation  estopped  from 
ejecting  dissenters  ten  years  after  erection  by  latter  of  costly  church ;  First  Presby. 
Church  v.  Myers,  5  Okla.  824,  38  L.  R.  A.  693,  50  Pac.  70,  holding  that  refusal 
of  presbytery  to  sanction  "call"  terminates  civil  contract  between  congrega- 
tion and  minister-elect;  Boyles  v.  Roberts,  222  Mo.  677,  121  S.  W.  805,  on  religious 
organizations  being  bound  by  their  constitutions. 

Cited  in  footnote  to  Franke  v.  Mann,  48  L.  R.  A.  856,  which  denies  right  of 
majority  of  church  members  to  employ  pastor  whose  teachings  are  inconsistent 
with  those  of  sect  to  which  local  church  belongs. 

Distinguished  in  Zion  Church  v.  Light,  7  Pa.  Super.  Ct.  230,  42  W.  N.  C.  252, 
holding  that  de  facto  trustees  may  maintain  trespass  for  negligent  burning  of 
church. 
—  Relating  to  property. 

Cited  in  Bose  v.  Christ,  193  Pa.  19,  44  Atl.  240,  holding  title  to  property  of 
divided  congregation  in  faction,  though  in  minority,  adhering  to  regular  organiza- 
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tion;  Trinity  M.  E.  Church  v.  Harris,  73  Conn.  225,  50  L.  R.  A.  640,  47  Atl. 
116,  holding  that  trust  property  held  by  unincorporated  society  may  be  claimed 
by  trustees  after  consolidation  with  other  societies;  Union  Dryland  Church  v. 
Dech,  12  North.  Co.  Rep.  228,  holding  that  trustees  of  church  property  have  no 
right  to  divert  church  property  from  uses  impressed  upon  it,  even  though  ma- 
jority of  members,  direct  such  diversion;  Skinner  v.  Byrd,  29  Pa.  Co.  Ct.  196, 
holding  regular  minority  of  lodge  entitled  on  a  diversion  to  keep  its  property. 

Cited  in  footnotes  to  Smith  v.  Pedigo,  32  L.  R.  A.  838.  which  denies  right  of 
majority  of  church  abandoning  its  religious  faith,  to  hold  church  property : 
Park  v.  Champlin,  31  L.  R.  A.  141,  which  sustains  right  of  minority  of  religious 
society  to  prevent  transfer  of  property  by  majority. 

Distinguished  in  Fredericks  v.  Huber,  180  Pa.  577,  40  W.  N.  C.   125,  37  Atl. 
90,   dispossessing  one  faction  of  church   property  conveyed  to  other   faction   by 
grantor   after   re-entry   for   condition   broken. 
Powers    of   courts    over    religious    organizations. 

Cited  in  Ramsey  v.  Hicks,  44  Ind.  App.  519.  87  X.  E.  1091,  holding  that  wherf 
property  interests  are  in  controversy,  decision  of  majority  of  highest  tribunal 
of  church  that  certain  part  of  membership  constitutes  true  church,  is  not  bind- 
ing on  civil  courts;  Kieffer  v.  Glasses  of  Reformed  Church,  9  North.  Co.  Rep.  70, 
holding  that  courts  will  not  assume  jurisdiction  of  disputes  in  churches  between 
pastor  and  congregation  until  final  determination  of  church  judicatories;  Land- 
rith  v.  Hudgins,  121  Tenn.  656,  120  S.  W.  783;  Boyles  v.  Roberts,  222  Mo.  651, 
121  S.  W.  805, — on  powers  of  courts  over  religious  corporations  as  restricted  to 
fundamental  organization,  creed,  and  modes  of  procedure:  St.  Matthew's  Church 
v.  Schaffer,  25  Pa.  Co.  Ct.  122,  17  Montg.  Co.  L.  Rep.  132,  holding  misuse  of 
church  property  subversive  of  organic  rights  remediable  in  equity. 

Cited  in  notes  (3  L.R.A.  (N.S.)  873)  on  enjoining  control,  use  of,  or  inter- 
ference with,  church  property;  (24  L.R.A.(N.S.)  696,  701,  725)  on' litigation 
growing  out  of  schism  in  religious  society;  (68  Am.  St.  Rep.  867)  on  jurisdic- 
tion of  equity  over  voluntary  unincorporated  religious  associations;  (100  Am. 
St.  Rep.  736)  on  jurisdiction  of  civil  courts  over  church  controversies. 
Decisions  of  corporate  tribunals. 

Cited  in  note    (49  L.  R.  A.  388,  398.  399)    on  conclu~ivene<s   of  decisions  of 
tribunals  of  associations  or  corporations. 
Annulment   of   constitution   of  benefit   society. 

Cited  in  footnote  to  Supreme  Lodge  K.  of  P.  v.  La  Malta,  30  L.  R.  A.  838. 
which  holds  all  prior  constitutions  annulled  by  adoption  and  promulgation  of 
constitution  by  proper  body  of  benefit  society. 

29  L.  R.  A.  485,  CHICAGO,  B.  &  Q.  R.  CO.  v.  WEST  CHICAGO  STREET  R.  CO. 
156   111.   255,  40   N.   E.    1008. 

Compensation    for,    or    removal    of,    added    burden    to    street Electric 

poles   and   wires. 

Cited  in  Goddard  v.  Chicago  &  N.  W.  R.  Co.  104  111.  App.  532,  holding  trans- 
mission of  electric  heat,  light,  and  power  on  poles  in  street,  additional  servi- 
tude requiring  compensation;  Carpenter  v.  Capital  Electric  Co.  178  111.  35,  43 
L.  R.  A.  647,  69  Am.  St.  Rep.  286,  52  N.  E.  973.  denying  right  of  electric 
light  company  to  string  wires  in  private  alley  without  compensation;  La  Crosse 
City  R.  Co.  v.  Higbee,  107  Wis.  402,  51  L.  R.  A.  929.  83  N.  W.  701,  holding 
trolley-wire  pole  not  added  burden  to  street;  Jaynes  v.  Omaha  Street  R.  Co.  53 
Neb.  658,  39  L.  R.  A.  760,  74  X.  W.  67,  holding  that  erection  of  trolley  poles,  in-' 
terfering  with  access  to  premises,  entitles  abutter  to  damages;  Snyder  v.  Ft. 
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Madison  Street  R.  Co.  105  Iowa,  287,  41  L.  R.  A.  347,  75  X.  W.  179,  compelling 
removal  of  trolley  pole  unnecessarily  placed  in  front  of  dwelling;  De  Kalb  County 
Teleph.  Co.  v.  Button,  228  111.  182,  10  L.R.A.  (X.S.)  1059,  81  N.  E.  838,  holding 
where  fee  to  street  is  in  abutting  owners,  telephone  line  is  additional  burden. 
—  Railways. 

Approved  in  Reinische  v.  Chicago  &  X.  W.  R.  Co.  145  111.  App.  200,  denying 
injunction  to  private  owner  restraining  construction  of  railway  on  street. 

Cited  in  Chicago  Office  Building  v.  Lake  Street  Elev.  R.  Co.  87  HI.  App.  GOO, 
holding  that  construction  of  elevated  road,  impairing  access  to  office  building, 
entitles  abutter  to  damages;  Bond  v.  Pennsylvania  Co.  171  111.  513,  49  N.  E.  545, 
Reversing  69  111.  App.  512,  holding  that  abutter  may  enjoin  construction  of 
steam  road  in  street  when  no  compensation  has  been  provided;  Birmingham 
Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119  Ala.  143,  43  L.  R.  A.  235, 
24  So.  502;  Ranken  v.  St.  Louis  &  B.  Suburban  R.  Co.  98  Fed.  482;  Placke  v. 
Union  Depot  R.  Co.  140  Mo.  638,  41  S.  W.  915,— holding  electric  street  railway 
laid  to  grade  not  additional  burden;  Blodgett  v.  Xorthwestern  Elev.  R.  Co.  26 
C.  C.  A.  22,  53  U.  S.  App.  284,  80  Fed.  608,  and  Doane  v.  Lake  Street  Elev.  R. 
Co.  165  111.  517,  36  L.  R.  A.  102,  56  Am.  St.  Rep.  265,  46  N.  E.  520,  denying 
injunction  to  private  owner  against  construction  of  elevated  railroad;  Peck  v. 
Schenectady  R.  Co.  170  N.  Y.  312,  63  N.  E.  357  (dissenting  opinion),  majority 
holding  use  of  street  by  trolley  company,  an  added  burden;  Spring  Creek  Drainage 
Dist.  v.  Elgin,  Joliet  &  E.  R.  Co.  249  111  299,  94  N.  E.  529  (dissenting  opinion), 
on  railroad  by  laying  tracks  in  street  as  acquiring  no  interest  in  soil;  Hill  v.  St. 
Louis  &  X.  R.  Co.  243  111.  350,  90  X.  E.  676,  dismissing  injunction  at  suit  of 
abutting  owners  restraining  operation  of  railroad  in  street  where  city  authorized 
its  operation  and  where  fee  to  street  is  in  city;  Wilder  v.  Aurora,  D.  &  R.  Elec- 
tric Traction  Co.  216  111.  526,  75  XT.  E.  194,  holding  electric  street  railway 
authorized  by  charter  to  carry  milk,  baggage  and  express  a  commercial  railroad 
and  constitutes  additional  burden  on  street;  Donner  v.  Metropolitan  Street  R. 
Co.  133  Mo.  App.  534,  113  S.  W.  669,  holding  electric  railway  laid  to  grade  not 
an  additional  servitude;  East  St.  Louis  R.  Co.  v.  Louisville  &  X.  R.  Co.  79  C. 
C.  A.  107,  149  Fed.  161,  on  whether  laying  of  street  railway  constitutes  an  addi- 
tional servitude:  Kinsey  v.  Union  Traction  Co.  169  Ind.  580,  81  X.  E.  922,  on 
whether  electric  street  railway  constitutes  additional  burden  upon  street;  Wilder 
v.  Aurora,  D.  &  R.  Electric  Traction  Co.  216  111.  509,  75  X.  E.  194,  on  whether 
injunction  will  lie  to  restrain  laying  of  railway  in  street,  on  suit  by  abutting 
owner,  where  fee  to  street  in  city. 

Cited  in  notes   (28  L.R.A.  (X.S.)   1083)   on  preventive  remedy  of  nonconsenting 
abutting  owner  where  use  of  highway  for  street  railway  authorized  by  public: 
(36   L.R.A.  (X.S.)    677,   710,   711,   815)    on   abutter's   right   to   compensation  for 
railroads   in   streets. 
Approach    to    bridge    as    m-»\    easement. 

Cited  in  footnote  to  Boston  &  A.  R.  Co.  v.  Worcester,  55  L.  R.  A.  623,  which 
holds  use  of  part  of  railroad  location  outside  of  tracks  for  approach  of  highway 
bridge  over  tracks,  to  abolish  grade  crossing,  not  new  easement  on  right  of  way. 
Iligrht    of    railway    company    to    cross    another's    tracks,    and    duties    con- 
nected therewith. 

Followed  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  West  Chicago  Street  R.  Co. 
156  111.  386,  40  X.  E.  1014,  denying  compensation  to  railroad  company  for  cross- 
ing tracks  by  street  railway  company. 

Cited  in  General  Electric  R.  Co.  v.  Chicago  &  W.  I.  R.  Co.  184  111.  596,  56 
N.  E.  963,  Affirming  79  111.  App.  575,  denying  injunction  to  steam  railroad  com- 
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pany  against  street  railway  company  crossing  tracks  at  street  crossing;  General 
Electric  R.  Co.  v.  Chicago  City  R.  Co.  66  111.  App.  370,  holding  that  street  car 
company  has  no  exclusive  right  to  maintain  tracks  in  street  as  against  another 
company;  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Railroad  Comrs.  127  Mich.  230.  tVJ 
L.  R.  A.  154,  footnote  p.  149,  86  N.  VV.  842,  requiring  street  car  company  cross- 
ing railroad  tracks,  to  pay  portion  of  expense  for  safety  appliances,  necessitated 
solely  by  railroad  company;  Louisville  &  N.  R.  Co.  v.  Bowling  Green.  R.  Co.  110 
Ky.  796,  63  S.  W.  4;  Atchison,  T.  &  S.  F.  R.  Co.  v.  General  Electric  R.  Co.  50 
C.  C.  A.  426,  112  Fed.  691;  Southern  R.  Co.  v.  Atlanta  R.  &  Power  Co.  Ill  Ga. 
688,  51  L.  R.  A.  128,  footnote  p.  125,  36  S.  E.  873,— sustaining  right  of  street 
railway  to  cross  tracks  of  steam  railroad;  Chicago,  B.  &  Q.  R.  Co.  v.  Steel.  47 
Neb.  745,  66  N.  W.  830,  holding  railroad  company  having  permanent  easement 
in  street  not  entitled  to  compensation  as  condition  to  trolley  company's  crossing 
tracks;  Consolidated  Traction  Co.  v.  South  Orange  &  M.  Traction  Co.  56  N.  J.  Eq. 
584,  40  Atl.  15,  denying  street  car  company's  right  to  compensation  for  con- 
struction of  crossing  over  tracks  of  another;  Central  Pass.  R.  Co.  v.  Philadelphia, 
W.  &  B.  R.  Co.  95  Md.  443,  52  Atl.  752,  holding  that  street  railway  company 
crossing  railroad  tracks  must  maintain  crossing;  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  v.  Muncie  &  P.  Traction  Co.  174  Ind.  177,  91  X.  E.  600,  holding  that  in- 
terurban  railroad  may  with  consent  of  city,  operate  its  cars  on  streets  and  across 
tracks  of  steam  railroad;  South  East  &  St.  L.  R.  Co.  v.  Evansville  &  Mt.  V. 
Electric  R.  Co.  169  Ind.  343,  13  L.R.A.(N.S.)  920,  82  X.  E.  765,  14  Ann.  Cas. 
214,  denying  compensation  for  or  injunction  against  building  of  electric  railway 
across  plaintiff's  tracks  at  public  highway  intersection  where  done  with  consent 
of  county  board. 

Cited  in  footnotes  to  New  York,  N.  H.  &  H.  R.  Co.  v.  Bridgeport  Traction  Co. 
29  L.  R.  A.  367,  which  sustains  right  to  make  grade  crossing  at  intersection  of 
steam  and  street  railroads;  Northern  C.  R.  Co.  v.  Harrisburg  &  M.  Electric  R. 
Co.  34  L.  R.  A.  572,  which  denies  street  railway  company's  right  to  cross  rail- 
road at  points  other  than  street  crossings;  Chester  Traction  Co.  v.  Philadelphia, 
W.  &  B.  R.  Co.  44  L.  R.  A.  269,  which  holds  that  street  railway  crossing  of 
steam  railroad  at  grade  should  not  be  permitted  when  overhead  crossing  reason- 
ably practicable;  Pennsylvania  R.  Co.  v.  Greensburg,  J.  &  P.  Street  R.  Co.  36 
L.  R.  A.  839,  which  holds  railroad  company  over  whose  tracks  highway  is  carried 
on  bridge  not  entitled  to  contest,  as  abutting  owner,  street  car  company's  right 
to  place  tracks  on  bridge:  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Osborn,  62  L.R.A. 
149,  which  holds  street  railway  company  which  has  acquired  right  to  cross  rail- 
road tracks  liable,  together  with  the  railroad  company  for  the  expense  of  neces- 
sary additional  safeguards. 
•\ruliiii-iirc  in  crossing;  tracks. 

Cited  in  footnote  to  Cincinnati  Street  R.  Co.  v.  Murray,  30  L.  R.  A.  508,  which 
holds  it  negligence  to  run  street  car  across  railroad  track  without  employee  seeing 
that  way  is  clear. 
City's  authority  to   regulate   street   car   fare. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  484,  59  L.  R.  A.  645, 
65  N.  E.  451.  sustaining  city's  power  to  regulate  amount  of  street  car  fares  and 
transfer  tickets. 

29  L.  R.  A.  492,  HART  v.  WASHINGTON  PARK  CLUB,  157  111.  9,  48  Am.  St. 

Rep.  298,  41  N.  E.  620. 
Presumption    of    negligence. 

Cited  in  Cook  v.  Piper,  79  111.  App.  294,  holding  that  fall  of  cake  of  ice  from 
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rear  of  wagon  upon  child  raises  presumption  of  carelessness;  Metropolitan  West 
Side  Elev.  R.  Co.  v.  McDonough,  87  111.  App.  40,  holding  fall  of  bolt,  injuring 
pedestrian  underneath  elevated  railroad  structure,  prima  facie  negligence;  Bjorn- 
son  v.  Saccone,  88  111.  App.  11,  holding  res  ipsa  loquitur  has  no  application  to 
injury  of  subcontractor  by  collapse  of  building;  Armour  v.  Golkowska,  95  Ml. 
App.  495,  holding  that  fall  of  barrel  from  platform  above  servant,  causing  injury, 
raises  presumption  of  negligence;  Chicago  City  R.  Co.  v.  Rood,  163  111.  484,  54 
Am.  St.  Rep.  478,  45  N.  E.  238,  holding  that  injury  to  passenger  by  being  hit 
by  wagon  while  on  street  car  creates  no  presumption  of  company's  negligence : 
Chicago  City  R.  Co.  v.  Eick,  111  111.  App.  454,  and  Chicago  City  R.  Co.  v.  Barker. 
209  111.  326,  70  N.  E.  624,  holding  that  presumption  as  to  street  car  company's 
negligence  arises  from  collision  between  wagon  and  car  which  was  running  with 
no  one  attending  it;  Holliday  v.  Gardner,  27  Ind.  App.  243,  61  N.  E.  16  (dissent- 
ing opinion),  majority  holding  statement  of  driver  of  runaway  team  that  "he 
was  glad  he  struck  horse"  insufficient  to  show  negligence;  Garner  v.  Chicago 
Consol.  Traction  Co.  150  111.  App.  152,  holding  sudden  explosion  of  flame  from 
controller  of  street  car  resulting  in  injuries  to  passengers  raises  presumption  of 
negligence;  Chicago  Union  Traction  Co.  v.  Newmiller,  215  111.  386,  74  X.  K. 
410,  holding  prirna  facie  case  of  negligence  on  part  of  carrier  is  established  when 
injury  occurs  to  passenger  through  defect  in  machinery  of  car;  Drake  Standard 
Mach.  Works  v.  Brossman,  135  111.  App.  222,  holding  breaking  of  defective  chain 
used  in  hoisting  ponderous  weights  raises  a  presumption  of  negligence;  Chicago 
City  R.  Co.  v.  Greinke,  136  111.  App.  80,  holding  collision  of  street  cars  causing 
injury  raises  presumption  of  negligence;  Fitzgerald  v.  Southern  R.  Co.  141  N. 
C.  541,  6  L.R.A.(N.S.)  337,  54  S.  E.  391,  holding  that  fall  of  large  lump  of  coal 
attempted  to  have  been  thrown  across  wide  space  by  coal  heavers  injuring  one 
working  beneath  raises  presumption  of  negligence;  Illinois  Steel  Co.  v.  Zolnowski. 
118  111.  App.  216,  on  whether  res  ipso  loquitur  applies  when  brick  falls  from  wall. 

Cited  in  note  (113  Am.  St.  Rep.  1019)  on  presumption  of  negligence  from  hap- 
pening of  accident  causing   personal   injuries. 
Sufficiency    of    allegations    of    negligence. 

Cited  in  note    (59  L.  R.  A.  275)    on  sufficiency  of  general  allegations  of  neg- 
ligence. 
Liability    for   injury  to  spectator  at,   or  on   way   to,   public   exhibition. 

Cited  in  Hallyburton  v.  Burke  County  Fair  Asso.  119  N.  C.  529,  38  L.  R.  A. 
157,  footnote  p.  156,  26  S.  E.  114,  denying  right  of  action  against  fair  association 
which  was  free  from  negligence,  for  injury  to  bystander  by  bolting  of  vicious 
horse  from  race  track;  Indianapolis  Street  R.  Co.  v.  Dawson,  31  Ind.  App.  608, 
68  X.  E.  909,  holding  street  car  company  liable  for  conspiracy  among  its  em- 
ployees to  assault  colored  people  at  exhibition  given  in  company's  park,  where 
company,  having  knowledge  of  such  conspiracy,  transported  colored  people  with- 
out warning  them;  Thornton  v.  Maine  State  Agri.  Soc.  97  Me.  114,  94  Am.  St. 
Rep.  488,  53  Atl.  979,  holding  agricultural  society  liable  for  death  of  one  killed 
by  stray  bullet  fired  in  shooting  gallery  on  fair  grounds;  Larkin  v.  Saltair  Beach 
Co.  30  Utah,  100,  3  L.R.A. (N.S.)  987,  116  Am.  St.  Rep.  818,  83  Pac.  686,  8 
Ann.  Cas.  977,  holding  owner  of  public  bathing  resort  liable  for  drowning  of 
bather  because  of  lack  of  signs  as  to  depth  of  water;  Murrell  v.  Smith,  152  Mo. 
App.  115,  133  S.  W.  76,  holding  that  managers  of  public  entertainments  are 
bound  to  exercise  reasonable  diligence  to  keep  premises  in  reasonably  safe  condi- 
tion; Craney  v.  Schloeman,  145  111.  App.  315,  holding  one  controlling  exhibition 
arena  liable  for  injury  to  prospective  purchaser  of  exhibited  horses  by  bolting  of 
blind  horse  where  no  contributorv  neglisence  shown:  Williams  v.  Mineral  City 
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Park  Asso.  128  Iowa,  38,  1  L.R.A.(X.S.)  427,  111  Am.  St.  Rep.  184,  102  5?.  W. 
783,  5  Ann.  Cas.  924,  on  degree  of  care  that  owners  of  places  of  exhibition  and 
amusement  must  exercise  toward  their  patrons. 

Cited  in  footnotes  to  Richmond  &  M.  R.  Co.  v.  Moore,  37  L.  R.  A.  258,  which 
holds  street  car  company  owning  park  liable  for  killing  of  boy  by  fall  of  pole 
used  in  balloon  ascension;  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  40  L.  R.  A. 
345,  which  holds  street  railway  company  liable  for  injury  to  spectator  at  free 
exhibition  of  markmanship  given  by  independent  contractor  on  company's 
grounds  Smith  v.  Benick,  42  L.  R.  A.  277,  which  denies  liability  of  proprietor 
of  public  resort  for  negligence  of  balloonist,  who  was  an  independent  contractor; 
Sebeck  v.  Plattdeutsche  Volksfest  Yerein,  50  L.  R.  A.  199,  which  deneis  propri- 
etor's liability  for  injury  to  spectator  by  explosion  of  bomb  in  hands  of  skilled 
person  at  exhibition;  Mastad  v.  Swedish  Brethren,  53  L.  R.  A.  803,  which  holds 
proprietor  of  place  of  amusement  required  to  use  reasonable  care  to  protect 
patrons  from  assaults  by  one  rendered  disorderly  by  liquor  sold  there;  Clark  v. 
.Northern  P.  R.  Co.  59  L.  R.  A.  508,  which  denies  liability  of  railroad  company 
permitting  circus  on  its  vacant  land  adjoining  switch  yard,  for  injury  to  person 
crossing  yard  to  reach  circus. 

Cited  in  notes    (3  L.R.A.(X.S.)    1132,   1134)    on  liability  of  one  maintaining 
place  of  public  amusement  for  safety  of  patrons;    (1  L.R.A.(N.S.)  427)   on  neg- 
ligence of  proprietor  of  place  of  entertainment,  injuring  visitor. 
Duty  to  licensees. 

Cited  in  Southern  R.  Co.  v.  Drake,  107  111.  App.  16,  holding  employees  of  rail- 
road contractor  working  on  passage  track  on  right  of  way,  licensees  while  leaving 
dirt  train  to  cross  main  track,  toward  whom  railroad  company  owes  duty  of  rea- 
sonable care;  Sullivan  v.  Morrice,  109  111.  App.  653.  holding  (arguendo)  that  con 
tractors  building  house  must  not  have  premises  in  such  condition  as  to  injure 
licensee;  Devaney  v.  Otis  Elevator  Co.  251  111.  34,  95  X.  E.  990,  holding  that 
owner  of  premises  is  bound  to  use  reasonable  care  to  see  that  they  are  in  such 
reasonably  safe  condition,  that  persons  invited  upon  them  shall  not  be  injured. 

Cited  in  note  (100  Am.  St.  Rep.  196)  on  right  to  recover  for  negligence  in 
absence  of  privity  in  case  of  invitation  to  xise  dangerous  property. 

29   L.   R.   A.   496,   DAVIS  v.   DODSOX,   95   Ga.   718,   51    Am.   St.   Rep.    108,   22 
S.  E.  645. 

29  L.  R.  A.  498,  PULLMAN'S  PALACE  CAR  CO.  v.  MARTIN,  95  Ga.  314,  22 

S.  E.  700. 

Petition  for  rehearing  denied  in  95  Ga.  320,  22  S.  E.  702. 
Liability   to   sleeping:   car   passengers. 

Cited  in  Pullman  Palace  Car  Co.  v.  Woods,  76  Xeb.  698,  107  X.  W.  858: 
Pullman  Co.  v.  Green,  128  Ga.  144,  119  Am.  St.  Rep.  368.  10  Ann.  Cas.  893  — 
holding  sleeping  car  company  liable  for  theft  of  hand  bag  containing  articles  of 
personal  adornment  from  berth;  Pullman  Co.  v.  Schaffner,  126  Ga.  613.  9  L.R.A. 
(X.S.)  411,  55  S.  E.  933,  on  what  personal  effects  a  passenger  may  carry  with 
him  on  his  journey  for  which  loss  sleeping  car  company  will  be  liable. 

Cited  in  footnotes  to  Pullman's  Palace-Car  Co.  v.  Hall,  44  L.  R.  A.  790,  which 
denies  liability  for  theft  of  passenger's  valise  from  sleeping  car  through  window ; 
Pullman's  Palace  Car  Co.  v.  Adams,  45  L.  R.  A.  767,  which  holds  sleeping  car 
company  liable  for  theft  of  passenger's  property,  where  porter  went  to  sleep  while 
on  watch;  Cooney  v.  Pullman  Palace-Car  Co.  53  L.  R.  A.  690.  which  holds  sleeping 
car  company  liable  for  loss  of  passenger's  valise  intrusted  to  employees  of  com- 
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pany;    Pullman's   Palace   Car   Co.   v.  Hunter,   47   L.   R.   A.   286,   which   sustains 
liability  for  theft  of  diamond  rings  from  woman  while  asleep  in  sleeping  car. 

Cited  in  note    (9  L.R.A.  (N.S.)    408)    on  duty  of  sleeping  car  company  as  to 
baggage  or   personal  effects. 
Clerk's   rig-lit   to  costs. 

Cited  in  Waldrop  v.  Wolff,  114  Ga.  622,  40  S.  E.  830,  holding  clerk  not  entitled 
to  costs  for  transmitting  unnecessary  portions  of  record  to  appellate  court. 

29  L.  R.  A.  500,  WHITTENTON  MFG.  CO.  v.  STAPLES,  164  Mass.  319,  41  N.  E. 

441. 
Covenants    running    with    land. 

Cited  in  Lincoln  v.  Burrage,  177  Mass.  379,  52  L.  R.  A.  Ill,  59  N..E.  67,  deny- 
ing that  covenant  to  pay  part  of  expense  of  party  wall  runs  with  land ;  Clay  v. 
Hart,  25  Misc.  114,  55  N.  Y.  Supp.  43,  holding  that  no  covenant  runs  with  land 
to  repair  highway  over  mill  race  appurtenant  to  lands  and  extending  across 
adjoining  highway;  Whitney  v.  Cheshire  R.  Co.  210  Mass.  269,  96  N.  E.  676, 
to  the  point  that  agreement  by  railroad  to  build  canal  upon  its  own  land  for 
benefit  of  another's  adjoining  land  and  in  aid  of  easements  reserved  for  that 
land  was  covenant  running  with  land. 
Grant  of  mill  as  Including  water  rig-hts. 

Cited  in  Home  v.  Hutchins,  71  N.  H.  122,  51  Atl.  645,  holding  that  conveyance 
of  mill  privileges  carries  right  to  reasonable  use  of  power  from  reservoir  upon 
which  mills  depend. 

Cited  in  note  (58  L.  R.  A.  490)  on  how  far  grant  of  mill  includes  water  rights. 
Easement  by  prescription. 

Cited  in  footnotes  to  Kray  v.  Muggli,  45  L.R.A.  218,  which  denies  prescriptive 
right  of  riparian  owners  to  maintenance  of  dam  after  proprietor  chooses  to 
abandon  it;  Boyce  v.  Missouri  P.  R.  Co.  58  L.R.A.  442,  which  sustains  conclu- 
sive presumption  of  prescriptive  right  by  lost  grant  from  adverse  user  of  ease- 
ment for  statutory  periods. 

Cited  in  note  (10  Eng.  Rul.  Cas.  34)  on  creation  of  easement  by  prescription. 
Rigrlit  to  benefit  under  grantlees  covenant. 

Cited  in  Pearson  v.  Bailey,  177  Mass.  319,  58  N.  E.  1028,  holding  that  grantee 
of  part  of  mortgaged  premises  cannot  compel  grantee  of  balance  to  pay  mortgage 
which  he  assumed;  Trudeau  v.  Field,  69  Vt.  452,  38  Atl.  162,  denying  that  cove- 
nant by  subsequent  grantee  to  rebuild  dam  inures  to  benefit  of  prior  grantee  of 
easement  therein. 
Xegatlve  easement. 

Cited  in  First  Xat.  Bank  v.  Portsmouth  Sav.  Bank,  71  N.  H.  550,  53  Atl.  1017, 
holding  negative  easement  created  by  mutual  covenant  by  owners  of  contiguous 
parts  of  building  not  to  change  front  without  other's  consent. 
Adiulssibility   of   practical   construction    of   deed. 

Cited  in  O'Connell  v.  Cox.  179  Mass.  254,  60  N.  E.  580,  holding  evidence  of 
parties  treating  fence  as  boundary  admissible  as  to  location  of  line;  Richardson 
v.  Watts.  94  Me.  484,  48  Atl.  180,  holding  practical  construction  by  parties  admis- 
sible to  interpret  doubtful  conveyance. 
Creation  of  estate  In  fee  by  will. 

Cited  in  Roberts  v.  Crume,  173  Mo.  580,  73  S.  W.  662,  holding  that  will  giving 
^tate  to  daughter  "and  her  heirs"  transfers  fee,  and  sale  by  daughter  conveys 
title. 
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29  L.  R.  A.  507,  BLOXHAM  v.  CONSUMERS'  ELECTRIC  LIGHT  &  STREET 

R.  CO.  36  Fla.  519,  51  Am.  St.  Rep.  44,  18  So.  444. 
Practical     statutory    construction. 

Cited  in  Copper  Queen  Consol.  Min.  Co.  v.  Territorial  Bd.  of  Equalization,  9 
Ariz.  398,  84  Pac.  511,  construing  statute  providing  for  equalization  of  taxes  in 
accordance  with  interpretation  given  by  territorial  board  of  equalization;  State 
ex  rel.  Moodie  v.  Bryan,  50  Fla.  390,  39  So.  929,  on  whether  courts  will  take 
judicial  notice  of  construction  of  statute  by  governmental  department  when  not 
in  conflict  with  constitution. 

Cited  in  note  (14  Eng.  Rul.  Gas.  831)  on  rules  for  interpretation  of  statute. 
Street  railways  as  railroads. 

Cited  in  Railroad  Comrs.  v.  Market  Street  R.  Co.  132  C'al.  683,  64  Pac.  1065, 
holding  street  railway  company  not  "transportation  company;"  Lincoln  Street 
R.  Co.  v.  McClellan.  54  Neb.  676,  69  Am.  St.  Rep.  736.  74  X.  W.  1074,  denying 
that  statute  imposing  liability  upon  railroad  companies  for  personal  injuries 
applies  to  street  railways;  Massachusetts  Loan  &  T.  Co.  v.  Hamilton,  32  C.  C.  A. 
48,  59  U.  S.  App.  403,  88  Fed.  590,  denying  that  statute  making  judgment 
against  railway  corporation  for  personal  injuries  first  lien  includes  street  rail- 
ways; Goddard  v.  Chicago,  M.  &  St.  P.  R.  Co.  104  111.  App.  536,  holding  that 
statutory  authority  to  consent  to  construction  of  horse,  dummy,  or  street  rail- 
roads does  not  include  railroads  carrying  passengers,  freight,  mail,  and  express: 
Sams  v.  St.  Louis  &  M.  River  R.  Co.  174  Mo.  86,  61  L.R.A.  484,  73  S.  W.  686. 
holding  street  railway  not  within  provisions  of  statute  making  corporations  own- 
ing or  operating  railroads  liable  to  servant  for  injuries  by  coservant;  Simoiu-au 
v.  Pacific  Electric  R.  Co.  159  Cal.  499,  115  Pac.  320,  holding  that  interurban 
electric  railway  which  excludes  public  from  entire  length  of  track,  does  not 
become  street  railway  because  at  street  crossings  it'  is  laid  flush  surface  of 
street;  State  ex  rel.  Tyrell  v.  Lincoln  Traction  Co.  90  Xeb.  542,  134  X.  \\ . 
278,  holding  that  constitutional  provisions  against  consolidation  of  competing 
or  parallel  railroads  does  not  apply  to  street  railways:  McCleary  v.  Babcock, 
169  Ind.  236,  82  X.  E.  453,  on  whether  term  "railroad"  as  used  in  statute  in- 
cludes interurban  electric  railroads. 

Cited  in  footnotes  to  Vail  v.  Broadway  R.  Co.  30  L.R.A.  626,  which  hold* 
passenger  on  street  car  platform  not  passenger  on  "any  railroad"  so  as  to  assum*- 
risk  of  injury;  Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Williams,  6.1  L.R.A.  240.  which 
holds  chartered  street  railway  a  railroad  company  within  statute  as  to  liability 
for  negligence  of  fellow  servant;  Diebold  v.  Kentucky  Traction  Co.  63  L.R.A. 
637.  which  holds  electric  railway  operated  between  two  cities  in  different  states, 
a  trunk  railway  within  prohibition  against  granting  franchises  except  to  highest 
bidder. 
Injunction  agrainst  collection  of  taxes. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha,  57  L.R.A.  150, 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which 
money  loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 
I  i. -ii    for    taxes. 

Cited   in  Huckleby  v.  State.  57  Fla.  486.  48  So.  979.  sustaining  overruling  of 
demurrer  to  petition  of  intervention  by  state  for  an  order  to  collect  taxes  from 
proceeds  of  judicial  sale  of  the  property. 
Sheriffs  rijfht  to  sell  perishable  property. 

Cited  in  State  ex  rel.  Merchants  Xat.  Bank  v.  Hull,  37  Fla.  585,  20  So.  762, 
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holding  that  sheriff  may  sell  perishable  property  remaining  after  dismissal  of 

attachment. 

Claims    agraiitst    receiver. 

Cited  in  Hubbard  v.  Security  Trust  Co.  38  Ind.  App.  160,  78  N.  E.  79,  to 
the  point  that  surety  on  delivery  bond,  who  is  compelled  to  pay  such  bond  is 
entitled  to  priority  in  his  claim  filed  with  receiver  of  execution  debtor. 

29  L.  R.  A.  512,  SKINNER  v.  SANTA  ROSA,  107  Cal.  464,  40  Pac.  742. 
Medium  of  payment. 

Cited  in  footnotes  to  Hendry  v.  Benlisa,  34  L.R.A.  283,  which  holds  payment 
of  debt  in  Confederate  money  during  Rebellion,  valid;  Stimson  Mill  Co.  v.  Braun, 
57  L.R.A.  726,  which  holds  void,  statute  taking  protection  from  claims  of 
subcontractors  from  owner  contracting  for  payment  with  something  other  than 
money. 

Cited   in  note    (29   L.R.A.  593)    on  form  of  judgment  and   procedure   in   case 
of  liability  to  make  payment  in  coin. 
—  Gold   coin. 

Cited  in  Burnett  v.  Maloney,  97  Tenn.  715,  34  L.R.A.  546,  footnote  p.  541, 
37  S.  W.  689,  denying  right  of  county  to  issue  bonds  payable  in  gold  coin; 
Hillsborough  County  v.  Henderson,  45  Fla.  361,  33  So.  997,  which  sustains  power 
of  county  to  issue  bonds  payable  in  gold  coin. 

Cited  in  footnotes  to  Murphy  v.  San  Luis  Obispo,  39  L.R.A.  444,  which 
sustains  power  of  city  to  issue  bonds  payable  in  gold  coin  only;  Packwood  v. 
Kittitas  County,  33  L.R.A.  673,  which  holds  authority  to  make  county  bonds 
payable  in  gold  coin  implied  in  authority  to  issue  bonds;  Dennis  v.  Moses,  40 
L.R.A.  302,  which  ednies  power  to  take  away  right  to  contract  for  payment  in 
gold  coin;  Blanck  v.  Sadlier,  40  L.R.A.  666,  which  holds  undisclosed  gold  clause 
in  mortgage  on  land,  sold  subject  to  mortgage,  not  defect  authorizing  cancelation 
of  purchase. 

Cited  in  note  (51  Am.  St.  Rep.  853)  on  money  in  which  municipal  bonds  may 
be  made  payable. 
Elections   to   authorize   bond   Issues   by   municipalities. 

Cited  in  Carlson  v.  Helena,  39  Mont.  Ill,  102  Pac.  39,  17  Ann.  Cas.  1233, 
on  whether  notice  of  election  for  purpose  of  obtaining  authority  to  issue  bonds 
should  state  time  of  payment;  Carlson  v.  Helena,  39  Mont.  107,  102  Pac.  39,  17 
Ann.  Cas.  1233,  on  effect  of  failure  to  submit  question  of  indebtedness  to  voters 
in  statutory  form. 

Cited   in  note    (51   Am.   St.  Rep.  846)    on  notice   of  election   as  to  municipal 
bonds  in  hands  of  bona  fide  holders. 
When  deposit  is  special. 

Cited  in  footnote  to  Anderson  v.  Pacific  Bank,  32  L.R.A.  479,  which  holds 
special  deposit,  requiring  return  on  insolvency  of  bank,  shown  by  depositing  gold 
coin  in  pledge  to  secure  bail  bond  obligation. 

29  L.  R.  A.  524,  CADY  v.  SCHULTZ,  19  R.  I.  193,  61  Am.  St.  Rep.  763,  32  AtL 

915. 
Rlfiht    to   exclusive    use   of   trade-name. 

Cited  in  Samuels  v.  Spitzer,  177  Mass.  228.  58  N.  E.  693,  holding  "Manu- 
facturers' Outlet  Company"  may  enjoin  another's  use  of  "T.  Outlet  Company" 
as  trade-name;  Sapp  v.  New  York  Dental  Parlors.  4  Lack.  Legal  News,  121, 
enjoining  use  of  name  "Ne\v  York  Dental  Parlors"  by  another  in  same  city: 
Continental  Ins.  Co.  v.  Continental  Fire  Asso.  96  Fed.  849,  denying  that  insurance 
L.R.A.  Au  Vol.  IV.— 33. 
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company  is  entitled  to  exclusive  use  of  word  "continental;"  Shaver  v.  1  l«'ller 
&  M.  Co.  65  L.R.A.  884,  48  C.  C.  A.  58.  108  Fed.  830,  holding  that  manufacturer 
of  article  termed  "American  Wash  Blue"  may  enjoin  use  of  word  "America.!)" 
applied  to  similar  goods  of  others;  Bissell  Chilled  Plow  Works  v.  T.  M.  Bissell 
Plow  Co.  121  Fed.  369,  holding  that  transferee  of  Bissell  Chilled  Plow  Works 
may  enjoin  use  of  word  "Bissell"  by  Bissell  Plow  Company;  Busby  v.  Davis,  80 
C.  C.  A.  163,  150  Fed.  278,  10  Ann.  Gas.  68,  holding  Keystone  Lubricating  Com- 
pany may  enjoin  use  of  word  "Keystone"  by  company  selling  same  kind  of  prod- 
ucts; O'Grady  v.  McDonald,  72  N.  J.  Eq.  807,  66  Atl.  175,  holding  proprietor 
of  "The  Hotel  Dominion"  may  restrain  use  of  name  "The  New  Dominion"  for 
new  hotel;  Rice-Stix  Dry  Goods  Co.  v.  J.  A.  Scriven  Co.  91  C.  C.  A.  47').  If,.! 
Fed.  655  (dissenting  opinion),  on  use  of  term  "elastic  seam"  by  competitor: 
Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.  90  C.  C.  A.  195,  163  Fed.  989, 
on  duty  of  courts  to  enjoin  use  of  descriptive  and  geographical  names  by  compet- 
itors for  purpose  of  filching  trade. 

Cited  in  notes  (15  L.R.A.  (N.S.)  629)  on  relief  against  infringement  of  trade 
name  not  used  in  connection  with  manufactured  article;  (21  L.R.A. (N.S.)  75, 
82,  90)  on  right  to  protection  in  use  of  geographical  name;  (28  L.R.A.  (N.S.) 
459)  on  right  of  members  to  protection  in  use  of  organization  name  which  their 
efforts  have  made  valuable;  (25  Eng.  Rul.  Gas.  223)  on  infringement  of  trade- 
mark. 

29  L.  R.  A.  526,  McTWIGGAN  v.  HUNTER,  19  R,  I.  265,  33  Atl.  5. 
Power  of  municipal   corporation As   to   streets. 

Cited  in  Smith  v.  Westerly,  19  R.  I.  446,  35  Atl.  526,  denying  council's  power 
to  grant  water  company  exclusive  right  to  use  streets  for  pipes. 
To   exempt    from    taxation. 

Cited  in  Crafts  v.  Ray,  22  R.  I.  182,  49  L.  R.  A.  607,  footnote  p.  604,  46  Atl. 
1043,  sustaining  exemption  of  manufacturing  companies  from  taxation  for  term 
of  years. 

Cited  in  footnotes  to  Maine  Water  Co.  v.  Waterville,  49  L.  R.  A.  294,  which 
sustains  agreement  by  city  to  pay,  for  term  of  years,  taxes  assessed  against  water 
company  supplying  city;  Auditor  General  v.  Sage  Land  &  Improv.  Co.  56  L. 
R.  A.  105,  which  holds  tax  on  other  land  in  township  not  rendered  illegal  by 
exemption  of  large  tract  deeded  to  state  for  nonpayment  of  taxes. 

Cited  in  note  (29  L.R.A. (N.S.)  183)   on  power  of  municipality  to  exempt  prop- 
erty from  taxation. 
Collection   of   taxes. 

Cited  in  Georgia  R.  &  Bkg.  Co.  v.  Wright,  124  Ga.  617,  53  S.  E.  251.  on  con- 
stitutionality of  laws  providing  summary  means  of  collecting  taxes. 

Distinguished  in  Tefft  v.  Lewis,  27  R.  I.  21,  60  Atl.  243,  restraining  collection 
of  tax  to  equalize  burdens  of  taxpayers  as  authorized  by  statute  for  failure  of 
commissioners  to  appraise  all  property  which  under  statute  was  to  form  basis 
of  assessment. 
-Votice    of    assessment. 

Cited  in  footnote  to  Hodge  v.  Muscatine  County,  67  L.R.A.  624,  which  holds 
notice  of  assessment  or  levy  of  specific  tax  upon  business  of  selling  cigarettes 
unnecessary. 

29  L.  R.  A.  530..  ROBINSON  v.  ROCKLAXD,  T.  &  C.  STREET  R.  CO.  87  Me. 

387,  32  Atl.  994. 
Carrier's  right  to  refuse  to  carry  lunatic. 

Cited  in  Owens  v.  Macon  &  B.  R.  Co.  119  Ga.  233,  63  L.  R.  A.  948,  46  S.  E.  87, 
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holding  that  common  carriers  cannot  absolutely  refuse  to  transport  person  who 
is  insane,  but  are  entitled  to  reasonable  notice  and  may  insist  that  lunatic  shall 
be  attended. 

29  L.  R,  A.  531,  SOUTH  BEND  v.  MARTIN,  142  Ind.  31,  41  N.  E.  315. 
Validity   of  statutes   prohibiting   peddling-   without    license. 

Cited  in  State  v.  Webber,  214  Mo.  278,  113  S.  W.  1054,  15  Ann.  Cas.  983,  hold- 
ing statute  requiring  license  of  peddlers  of  liniments  and  extracts  but  which 
does  not  require  license  of  peddlers  of  merchandise  generally,  constitutional: 
Crall  v.  Com.  103  Va.  860,  49  S.  E.  638,  sustaining  conviction  under  statute  pro- 
hibiting peddling  without  license  by  one  selling  goods  but  title  not  to  pass 
until  payment;  St.  Louis  v.  Myer,  185  Mo.  596,  84  S.  W.  914,  on  meaning  of 
terms  "hawker"  and  "peddler"  in  statutes. 

Cited  in  note   (12  Eng.  Rul.  Cas.  504)   on  who  are  peddlers. 
License    and    interstate    commerce. 

Cited  in  Huntington  v.  Mahan,  142  Ind.  697,  51  Am.  St.  Rep.  200,  42  N.  E. 
463,  holding  ordinance  prohibiting  peddling  without  license  unlawful  as  to  agent 
of  nonresident  publisher  distributing  books  to  fill  orders  previously  taken ;  Koepke 
v.  Hill,  157  Ind.  179,  87  Am.  St.  Rep.  161,  60  N.  E.  1039,  holding  ordinance 
imposing  tax  upon  branch  stores  not  within  interstate  commerce  act;  St.  Paul 
v.  Briggs.  85  Minn.  292,  89  Am.  St.  Rep.  554,  88  N.  W.  984,  holding  wholesale 
agent  delivering  goods  to  dealers  only,  not  peddler;  Levy  v.  State,  161  Ind.  App. 
259,  68  N.  E.  172,  holding  statute  imposing  license  tax  on  transient  merchants 
not  void  as  interference  with  interstate  commerce;  Re  Pringle,  67  Kan.  368,  72 
Pac.  864,  holding  one  taking  orders  from  samples  for  stereoscopic  views, .  to  be 
shipped  into  state,  not  engaged  in  interstate  commerce,  when  orders  are  not  sent 
to  other  state,  but  are  filled  from  goods,  not  in  original  packages,  but  sent  him 
in  bulk  C.  O.  D. 

Cited  in  footnotes  to  Singer  Mfg.  Co.  v.  Wright,  35  L.  R.  A.  497,  which  sus- 
tains state  statute  requiring  every  company  selling  sewing  machines  in  state  to 
pay  license  tax;  State  v.  Coop,  41  L.  R.  A.  501,  which  holds  purchase  of  frame 
for  portrait  in  accordance  with  option  included  in  order  for  making  portrait, 
in  other  state  not  within  statute  against  peddling;  State  v.  Wells,  48  L.  R.  A. 
99,  which  holds  one  soliciting  orders  for  goods  and  carrying  goods  to  fill  pre- 
vious sales  not  a  peddler;  Re  Wilson,  48  L.  R.  A.  417,  which  holds  void,  as 
applied  to  sale  of  original  packages,  territorial  statute  requiring  license  for  sale 
of  coal  oil ;  Brownback  v.  North  Wales,  49  L.  R.  A.  446,  which  holds  valid  as  to 
residents,  ordinance  requiring  license  for  sale  of  goods  on  street,  or  by  soliciting 
orders  from  house  to  house;  Racine  Iron  Co.  v.  McCommons,  51  L.  R.  A.  134, 
which  holds  traveling  agent  taking  orders  and  distributing  contents  of  original 
package  among  customers  not  engaged  in  interstate  commerce:  Rosenbloom  v. 
State,  57  L.  R.  A.  923,  which  sustains  license  tax  on  peddlers,  though  venders  of 
own  products  exempt. 

Cited  in  notes    (19  L.R.A.  (N.S.)   313)   on  license  or  occupation  tax  on  hawk- 
ers, peddlers,  and  persons  engaged  in   soliciting  orders  by  sample  or  otherwise 
as  violating  the  commerce  clause;    (46  L.  ed.  U.  S.  790)   on  peddlers  and  drum- 
mers as  related  to  interstate  commerce. 
Jurisdiction  of  appellate  court. 

Cited  in  Greensburg  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  23  Ind.  App.  145,  55 
N.  E.  46  (dissenting  opinion),  majority  denying  appellate  court's  jurisdiction 
of  cases  involving  less  than  $50. 

29  L.  R.  A.  539,  McBURNEY  v.  YOUNG,  67  Vt.  574,  32  Atl.  492. 
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29  L.  R.  A.  541,  ANDERSON  v.  BELL,  140  Jnd.  375,  39  N.  E.  735. 
Distribution   among-   kindred    of   half   blood. 

Cited  in  Stevenson  v.  Gray,  46  Ind.  App.  415,  89  N.  E.  509,  holding  that  unless 
statute  of  descents  require  different  construction,  brothers  and  sisters  of  half 
blood  will  be  preferred  to  those  more  distantly  related;  Stewart  v.  Wells,  47 
Ind.  App.  232,  94  N.  E.  235,  holding  that  under  statute  providing  that  if  person 
die  without  heirs  residing  in  or  legitimate  children  residing  without  United 
States,  his  property  shall  descend  to  his  acknowledged  illegitimate  children;  prop- 
erty of  intestate  descends  to  his  half  brother  in  preference  to  such  illegitimate 
children;  Seery  v.  Fitzpatrick,  79  Conn.  563,  65  Atl.  964,  9  Ann.  Cas.  139,  hold- 
ing word  "brother"  in  statute  includes  half-brothers. 

Cited  in  footnote  to  Ector  v.  Grant,  53  L.  R.  A.  723,  which  holds  first  cousin 
of  half  blood  on  maternal  side  entitled  to  whole  estate  as  against  second  cousin 
of  whole  blood. 

Cited  in  note   (26  L.R.A. (N.S.)    603)   on  descent  and  distribution  among  kin- 
dred of  half  blood. 
Construction    of   re-enacted    statutes. 

Cited  in  Lewis  v.  State,  58  Tex.  Crim.  Rep.  362,  127  S.  VV.  808,  21  Ann.  Cas. 
656,  holding  that  when  act  which  has  received  judicial  construction  is  re-enacted 
in  same  terms,  that  meaning  must  be  considered  to  have  sanction  of  legislature  • 
State  ex  rel.  Western  Constr.  Co.  v.  Clinton  County,  166  Ind.  189,  76  N,  E.  <)s»t; 
on  whether  when  legislature  substantially  re-enacts  statute  presumption  is  it 
does  so  with  knowledge  of  interpretation  placed  by  courts  on  prior  statute: 
Smith  v.  North  Memphis  Sav.  Bank,  115  Tenn.  31,  89  S.  W.  392,  holding  ju- 
dicial interpretation  of  prior  statute  forms  part  of  re-enactment  of  same. 

29  L.  R.  A.  568,  CHICAGO  v.  BURCKY,  158  111.  103,  48  Am.  St.  Rep.  142r  42 

N.  E.  178. 
Damage*  for,  or  Injunction  agrainst,  injury  to  easement. 

Cited  in  Metropolitan  West  Side  Elev.  R.  Co.  v.  Goll,  100  111.  App.  332,  holding 
necessary  noise  of  passing  of  elevated  trains  not  element  of  damage  to  abutten 
Schimmelmann  v.  Lake  Shore  &  M.  S.  R.  Co.  83  Ohio  St.  377,  36  L.R.A.(N.S.) 
1171,  94  N.  E.  840,  holding  that  abutting  owner  was  entitled  to  damages  caused 
by  change  of  grade  and  construction  of  subway  where  improvement  cut  off 
access  from  some  directions  to  his  place  of  business;  Chiles  v.  Alton,  G.  &  St. 
L.  Traction  Co.  158  111.  App.  512,  holding  that  railroad  which  constructs  viaduct 
in  street  thereby  obstructing  view  and  access  to  property  abutting  is  liable  for 
damages  therefbr. 

Cited  in  footnote  to  Sauer  v.  New  York,  70  L.R.A.  717,  which  denies  right  of 
abutting  owner  at  point  where  street  is  depressed  below  grade  of  other  prop- 
erty to  enjoin  use  of  viaduct  by  city  to  facilitate  travel  though  it  is  fifty  feet 
above  street  level  in  front  of  his  place  and  impairs  free  circulation  of  light  and 
air  and  decreases  the  value  of  his  property. 

By   clotting-   street.     ' 

Cited  in  Chicago  v.  Webb,  102  111.  App.  236,  holding  owner  entitled  to  recover 
for  special  damages  caused  by  practically  closing  alley ;  Bloomington  v.  Winslow, 
71  111.  App.  341,  and  Winnetka  v.  Clifford,  201  111.  478,  66  N.  E.  384,  affirming 
owner's  right  to  recover  for  damages  occasioned  by  closing  street;  Chicago  \. 
Baker,  30  C.  C.  A.  366,  58  'U.  S.  App.  569,  86  Fed.  755,  and  Chicago  v.  Baker, 
39  C.  C.  A.  320,  98  Fed.  833,  holding  owner  entitled  to  damages  for  closing 
street  where  crossed  by  railroad  track;  Cram  v.  Laconia,  71  N.  H.  44,  57  L.  R.  A. 
284,  footnote  p.  282,  51  Atl.  635,  denying  right  to  recover  for  injury  to  abutting 
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property,  due  to  vacation  of  street;  Albes  V.  Southern  R.  Co.  164  Ala.  363.  51 
So.  327.  holding  tiiat  where  only  corner  of  property  touched  corner  of  street  to 
be  closed  and  no  part  of  said  street  was  immediately  opposite  property,  owner 
was  not  entitled  to  compensation;  Newark  v.  Hatt,  79  N.  J.  L.  551,  30  L.R.A. 
(X.S.)  641,  77  Atl.  47,  holding  that  where  part  of  street  between  two  next  ad- 
jacent cross  streets  is  vacated  all  land  between  cross  streets  bounding  on  partly 
vacated  street  suffers  special  injury  although  no  part  abuts  on  vacated  portion; 
Vanderburgh  v.  Minneapolis.  98  Minn.  336,  6  L.R.A.  (N.S.).  744,  108  N.  W.  480, 
holding  owner  of  property,  the  right  of  egress  and  ingress  to  which  is  cut  off  by 
vacation  of  street,  is  entitled  to  compensation  therefor  from  city;  Marietta 
Chair  Co.  v.  Henderson,  121  Ga.  405,  104  Am.  St.  Rep.  156,  49  S.  E.  312,  on 
whether  damages  are  recoverable  for  vacating  of  street  impairing  right  of  in- 
gress and  egress  of  person  owning  property  approached  from  street. 

Cited  in  footnotes  to  Mahler  v.  Brumder,  31  L.  R.  A.  695,  which  denies  right 
of  private  action  to  enjoin  obstruction  of  public  cul-de-sac;  Dantzer  v.  Indian- 
apolis Union  R.  Co.  34  L.  R.  A.  769,  which  denies  right  to  recover  for  vacation 
of  part  of  street  at  some  distance  from  property:  Borghart  v.  Cedar  Rapids,  68 
L.R.A.  306,  which  sustains  property  owner's  right  of  action  for  vacation  of  pub- 
lic square  cutting  off  only  means  of  access  to  his  property. 

Cited  in  notes   (2  L.R.A.  (N.S.)   270)   on  right  of  property  owner  whose  access 
from  one  direction  is  shut  off  or  interfered  with  by  closing  of  street;    (109  Am. 
St.  Rep.  914)  on  closing  of  street  as  "damage"  to  property  within  provision  that 
property  shall  not  be  taken  or  damaged  for  public  use  without  compensation. 
Judgment  establishing  highway  boundary  as  res  jndicata. 

Cited  in  footnote  to  Long  v.  Wilson,  60  L.  R.  A.  720,  which  holds  judgment 
establishing  boundary  of  highway  in  euit  against  owner  on  one  side  not  con- 
clusive on  opposite  owner. 
Forfeiture  of  land   for  highway. 

Cited  in  Huff  v.  Hastings  Exp.  Co.  195  111.  260,  63  N.  E.  105,  denying  that 
city's  use  of  plat  of  railroad  land  for  viaduct  amounts  to  dedication  of  strip  for 
purpose  of  highway. 

29  L.  R.  A.  571,  BELL  v.  CASSEM,  158  111.  45,  41  N.  E.  1089. 
Bill  in  *M|:iii  >    to  collect  money  lost  in  gaming. 

Cited  in  Gaby  v.  Hankins,  86  111.  App.  534,  expressing  opinion  that  bill  in 
equity  is  maintainable  to  subject  property  used  for  gambling  to  payment  of 
judgment. 

29  L.  R.  A.  573,  STATE  v.  SPEYER,  67  Vt.  502,  48  Am.  St.  Rep.  832,  32  Atl. 

476. 
Reasonableness    of    quarantine    regulations. 

Cited  in  State  v.  Kirby,  120  Iowa,  27,  94  N.  W.  254,  holding  reasonableness 
of  state  regulations  as  to  quarantine  of  infectious  diseases  for  court  to  deter- 
mine: State  v.  Morse,  84  Vt.  394,  34  L.R.A.  (N.S.)  193,  80  Atl,  189;  State  v. 
Ilaskell.  84  Vt.  431,  34  L.R.A. (N.S.)  288,  79  Atl.  852,— holding  that  reasonable- 
ness of  exercise  of  police  power  in  any  particular  instance  is  ultimately  for 
.-oiirt:  State  v.  Robb,  100  Me.  185.  60  Atl.  874.  4  Ann.  Cas.  275,  on  whether  ordi- 
nance prohibiting  others  than  authorized  person  collecting  garbage  is  within 
police  power. 

Cited  in  note  (80  Am.  St.  Rep.  214,  227)  on  powers  which  may  be  Delegated 
to  boards  of  health. 
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—  Regulations   of   keeping   of   swine. 

Criticised  in  Miller  v.   Syracuse,  168  Ind.  237,  8  L.R.A.  (N.S.)    474,   120  Am. 
St.  Rep.  366,  80  N.  E.  411,  sustaining  validity  of  ordinance  prohibiting  keeping 
hogs  in  pen  within  two  hundred  feet  of  alley  or  street. 
Police    power. 

Cited  in  Bacon  v.  Boston  &  M.  R.  Co.  83  Vt.  444,  76  Atl.  128,  holding  that 
public  service  commissioners  have  no  power  to  order  elimination  of  grade  cross- 
ing by  construction  of  subway  to  station  unless  it  is  necessary  to  construction 
of  subway. 

29  L.  R.  A.  576,  ALPINE  TWP.  SCHOOL  DIST.  NO.  11  v.  BATSCHE,  100  Mich. 

330,  64  N.  W.  196. 
Occupancy  by   employee. 

Cited  in  Davis  v.  Williams,  130  Ala.  534,  54  L.  R.  A.  750,  89  Am.  St.  Rep.  55, 

30  So.  488,  denying  that  agent's  occupancy  of  principal's  house  as  part  of  contract 
establishes  relation  of  landlord  and  tenant;   Tucker  v.   Burt,   152   Mich.   72,   17 
L.R.A. (N.S.)    513,   115   N.  W.   722,   holding  occupation   of   rooms   of   apartment 
house,  by  janitor,  as  part  of  salary,  does  not  make  him  tenant  of  owner. 

C'ited  in  note   (4  L.R.A. (N.S.)    706,  708,  714)   on  occupation  of  premises  as  a 
servant  and  as  a  tenant. 
Tenancy  at   sufferance. 

Cited  in  note  (25  Eng.  Rul.  Cas.  7)  on  what  constitutes  a  tenancy  at  sutlVr 
ance  or  at  will. 

29  L.R.A.  578,  SPENCE  v.  NORFOLK  &  W.  R.  CO.  92  Va.  102,  22  S.  E.  815. 
liiulii   to  sue  carrier  for  injuries  to  goods. 

Cited  in  St.  Louis  &  S.  F.  R.  Co.  v.  Stone,  78  Kan.  511,  97  Pac.  471,  sustain 
ing  right  of  consignor  with  whom  contract  of  shipment  is  made  to  maintain 
action  against  carrier  for  injury  to  the- goods;  Owens  Bros.  v.  Chicago,  R.  I.  & 
P.  R.  Co.  139  Iowa,  543,  117  N.  W.  762,  holding  shipper  having  written  contract 
with  carrier  for  shipment  of  cattle,  may,  if  cattle  are  injured,  waive  the  con- 
tract and  sue  in  tort  for  damages. 
Effect  on  title  of  delivery  to  carrier. 

Cited  in  note  (2  L.R.A.  (N.S.)  79)  on  effect  of  attaching  draft  to  bill  of  lad- 
ing to  prevent  title  passing  upon  delivery  of  goods  to  carrier. 

Distinguished  in  Northern  P.  R.  Co.  v.  Lewis,  89  111.  App.  33,  holding  vendor's 
right  to  stop  goods  in  transit  u  in  case  of  vendee's  insolvency,  insufficient  interest 
to  enable  former  to  sue  carrier  for  damage  to  them. 

29  L.  R.  A.  582,  ROBINSON  v.  CLAPP,  65  Conn.  365,  32  Atl.  939. 
Property  rigbts   in.  and  care   of,   trees  on   boundary. 

Followed  without  special  discussion  in  Robinson  v.  Clapp;  67  Conn.  540,  52 
Am.  St.  Rep.  298,  35  Atl.  504. 

Cited  in  Scarborough  v.  Woodill,  7  Cal.  App.  40,  93  Pac.  383,  holding  that  one 
cotenant  of  line  tree  has  no  right  to  cut  it  without  consent  of  others,  if  such 
action  would  injure  common  property  in  tree;  Scarborough  v.  Woodill,  7  Cal. 
App.  42.  03  Pac.  383,  sustaining  injunction  restraining  tenant  in  common  from 
cutting  down  cypress  trees  growing  on  boundary  between  orchards. 

Cited  in  footnote  to  Kinney  v.  Kinney,  40  L.  R.  A.  626,  which  holds  one 
planting  hedge  fence  on  boundary  line  not  required  to  prevent  its  growing  out 
over  adjoining  owner's  land. 


519  L.  R.  A.  CASES  AS  AUTHORITIES.  [29  L.R.A.  600 

Title  under  quitclaim   deed. 

Cited  in  Schroeder  v.  Tomlinson,  70  Conn.  355,  39  Atl.  484,  holding  title  of 
grantee  under  quitclaim  deed,  recorded  during  execution  proceedings,  good  as 
against  creditor. 

Cited  in  footnote  to  Johnson  v.  Johnson,  59  L.  R.  A.  748,  which  holds  grantee 
in  quitclaim  deed  vested  with  title  acquired  by  one  giving  warranty  deed  to  his 
grantor  after  delivery  of  latter  deed. 

Cited  in  note   (12  L.R.A.  (N.S.)   242)   on  precedence  as  between  quitclaim  and 
senior  unrecorded  deed. 
Implied    easement. 

Cited  in  Puorto  v.  Chiepka,  78  Conn.  404,  62  Atl.  664,  denying  that  implied 
easement  in  light  and  air  from  adjoining  lot  is  acquired  by  long  usage  when 
same  not  necessary  to  reasonable  enjoyment  of  premises;  Bittello  v.  Ldpson, 
80  Conn.  501.  16  L.R.A.(N.S.)  196,  125  Am.  St.  Rep.  126,  69  Atl.  21,  holding 
grantee  of  right  of  way  over  another's  land  does  not,  in  absence  of  express  grant, 
acquire  right  of  uninterrupted  access  of  air  and  light  over  the  right  of  way. 

Cited  in  footnote  to  Irvine  v.  McCreary,  49  L.  R.  A.  417,  which  holds  that 
sale  of  building  creates  easement  in  alley  across  rear  of  adjacent  lot  belonging 
to  grantor. 

Cited  in  notes  (8  L.R.A.(N.S.)  336,  346,  352)  on  implication  from  necessity 
of  easement  other  than  of  way ;  ( 26  L.R.A.  ( N.S. )  372 )  on  easements  created  by 
severance  of  tract  with  apparent  benefit  existing;  (122  Am.  St.  Rep.  219)  on 
grant  of  easements  by  implication;  (10  Eng.  Rul.  Cas.  79)  on  passing  of  neces- 
sary easement  by  implication  on  sale  of  one  or  two  tenements  owned  by  grantor. 
Damages  fur  loss  of  light  and  air. 

Cited  in  footnote  to  Townsend  v.  Epstein,  52  L.  R.  A.  409,  which  sustains  abut- 
ter's  right  to  relief  against  diminution  of  light  and  air  by  bridge  over  street. 

29  L.  R.  A.  593,  BELFORD  v.  WOODWARD,  158  111.  122,  41  N.  E.  1097. 
Payment    from    particular    fund    or   in    coin. 

Cited  in  East  St.  Louis  v.  Canty,  65  111.  App.  326,  rejecting  as  surplusage,  por- 
tion of  judgment  limiting  payment  to  certain  funds;  Cicero  v.  People.  105  111. 
App.  408.  affirming  order  directing  town  to  pay  costs  of  improvements  from  tax 
surplus  in  treasury;  Rae  v.  Homestead  Loan  &  G.  Co.  76  111.  App.  549,  sustaining 
bond  payable  in  gold:  Dorr  v.  Hunter.  183  111.  435,  56  N.  E.  159,  holding  mort- 
gage calling  for  payment  in  gold,  valid. 

Cited  in  note   (29  L.  R.  A.  517)   on  special  contracts  and  obligations  to  make 
payment  in  gold  or  silver. 
Relief   not    prayed    for. 

Cited  in  Sache  v.  Wallace,  101  Minn.  175,  11  L.R.A. (N.S.)  809,  118  Am.  St. 
Rep.  612.  112  N.  W.  386,  11  Ann.  Cas.  348.  sustaining  vacation  of  judgment  as 
to  provision  not  prayed  for  in  complaint. 

Cited  in  note  (11  L.R.A. (N.S.)  806)  on  default  judgments  beyond  scope  of 
relief  asked. 

29  L.  R.  A.  600,  PHILADELPHIA  v.  PUBLIC  SCHOOLS,  170  Pa.  257,  32  Atl. 

1033. 
Exemption  of  educational  and  charitable  institutions   from   taxation. 

Cited  in  Kittanning  Academy  v.  Kittanning,  19  Pa.  Co.  Ct.  299,  6  Pa.  Dist.  R. 
604.  28  Pittsb.  L.  J.  N.  S.  88,  holding  academy  not  exempt  from  taxes  where  mas- 
ter receives  tuition  fees  and  expenses  are  paid  from  endowment  fund ;  Hartman  v. 
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Mitzel,  8  Pa.  Super.  Ct.  30,  holding  dwelling  house  leased  for  school  purposes  not 
exempt  from  taxation;  New  England  Theosophical  Corp.  v.  Boston,  172  Mass.  63, 
42  L.  R.  A.  283,  51  N.  E.  456,  holding  theosophical  corporation  subject  to  taxa- 
tion; Pocomo  Pines  Assembly  &  Summer  School  v.  Monroe  County,  29  Pa. 
Super.  Ct.  47,  holding  summer  resort  property  used  in  part  for  free  study  was 
taxable  on  part  used  for  profit;  Mercersburg  College  v.  Poffenberger,  36  Pa. 
Super.  Ct.  109,  33  Pa.  Co.  Ct.  155,  holding  school  which  derived  surplus  from 
tuitions  not  an  exempt  charity  though  it  gave  some  free  scholarships. 

Cited  in  footnotes  to  Kentucky  Female  Orphan  School  v.  Louisville,  40  L.  R.  A. 
119,  which  holds  school  for  free  education  of  female  orphans  exempt  from  taxa- 
tion; Yale  University  v.  New  Haven,  43  L.  R.  A.  490,  which  holds  college  dormi- 
tories and  dining  halls  exempt  from  taxation;  Harvard  College  v.  Assessors,  48 
L.  R.  A.  547,  which  holds  exempt  from  taxation,  houses  occupied  by  college  presi- 
dents and  professors,  and  dormitories  and  dining  halls  for  students;  German 
Gymnastic  Asso.  v.  Louisville,  65  L.R.A.  120,  which  holds  institution  for  teach- 
ing physical  culture  exempt  from  taxation. 
What  constitute*  charitable  grift  or  institution. 

Cited  in  footnotes  to  Alden  v.  St.  Peter's  Parish,  30  L.  R.  A.  232,  which  holds 
gift  to  rector,  etc.,  of  unincorporated  religious  society  for  church  purposes,  for  a 
charitable  use;  People  ex  rel.  New  York  Inst.  for  the  Blind  v.  Fitch,  38  L.  R.  A. 
591,  which  holds  incorporated  institution  for  blind,  largely  supported  by  state, 
subject  to  visitations  and  rules  of  board  of  charities. 

29  L.  R.  A.  607,  O'CONNOR  v.  CLARK,  170  Pa.  318,  32  Atl.  1029. 
Estoppel    to   assert   title. 

Cited  in  City  Bank  v.  Easton  Boot  &  Shoe  Co.  (5  Northampton  Co.  Rep.  249. 
42  W.  N.  C.  409,  and  City  Bank  v.  Easton  Boot  &  Shoe  Co.  6  Northampton  Co.  Rep. 
33,  protecting  bona  fide  purchaser  of  goods  as  against  mortgagee  of  unfiled  mort- 
gage; Nonotuck  Silk  Co.  v.  Levy,  75  111.  App.  58,  denying  that  owner  permitting 
debtor  to  use  and  control  horse  and  wagon  is  estopped  from  claiming  saim- 
against  attaching  creditor. 

Cited   in    notes    (25   L.R.A.  (N.S.)    776)    on   right   of   one   leaving   chattels    in 
another's  possession  as  against  latter s  vendees  or  creditors;    (12  Eng.  Rul.  la-. 
316)    on   estoppel   to   claim   title   by    fraudulent   failure   to   disclose   same;     (15 
Eng.  Rul.  Cas.  416)   on  estoppel  to  assert  title. 
Fraud    or    loss    as    between    two    innocent    parties. 

Cited  in  Bair's  Assigned  Estate,  20  Pa.  Super.  Ct.  88.  holding  daughter  execut- 
ing release  to  mother  so  that  she  could  convey  good  title  has  no  claim  in  land  as 
against  mortgagee  who  loaned  money  to  mother  three  years  after  execution  of  re- 
lease, which  she  had  recorded;  Vanderslice  v.  Royal  Ins.  Co.  13  Pa.  Super.  Ct. 
461,  denying  company's  liability  for  premiums  fraudulently  collected  by  broker 
whom  owners  intrusted  with  policies ;  Howie  v.  Lewis,  14  Pa.  Super.  Ct.  242. 
holding  maker  guilty  of  negligence  by  leaving  space  for  payee  to  fill  in  larger 
amount,  so  that  he  must  bear  the  loss  rather  than  innocent  purchaser:  Real 
Estate  Trust  Co.  v.  Washington,  A.  &  Mt.  V.  R.  Co.  113  C.  C.  A.  124,  191  Fed. 
567,  holding  that  trust  company  cannot  recover  from  another  trust  company 
bonds  which  former's  trustee  and  also  latter's  president  fraudulently  used  as 
collateral  for  fictitious  loans  where  other  officers  of  first  company  negligently 
failed  to  destroy  bonds,  they  having  been  paid:  Neil  v.  Neil,  25  Pa.  Super.  Ct. 
608,  holding  maker(  of  note  in  blank  must  suffer  where  one  by  whom  it  is  to  be 
negotiated  misuses  his  authority  and  it  passes  to  innocent  purchaser. 

Distinguished  in  Lewis  v.  Browning,  32  Pa.  Co.  Ct.  266,  13  Luzerne  Leg.  Reg. 
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Rep.   11,  holding  on  mere  bailment  failure  to  reclaim  from  purchaser  of  bailee 
would  not  estop  owner. 

29  L.  R.  A.  608,  DENVER  CITY  R.  CO.  v.  DENVER,  21  Colo.  350,  52  Am.  St. 

Rep.  239,  41  Pac.  826. 
Exercise     of    taxing:    power. 

Cited  in  Walsh  v.  Denver,  10  Colo.  App.  411,  53  Pac.  458,  holding  butcher's 
license  of  $50  not  excessive;  Ogden  City  v.  Crossman,  17  Utah,  79,  53  Pac.  985, 
sustaining  license  fee  of  $5  upon  each  telephone  maintained  within  city;  Phoenix 
Carpet  Co.  v.  State,  118  Ala.  151,  72  Am.  St.  Rep.  143,  22  So.  627,  sustaining  stat- 
ute imposing  occupation  tax  upon  corporations;  State  etc  rel.  School  Dist.  v. 
Boyd,  63  Neb.  832,  58  L.  R.  A.  110,  89  N.  W.  417,  construing  as  tax,  money  col- 
lected under  ordinance  adopted  to  raise  revenue;  Rosenbloom  v.  State,  64  Neb. 
3445,  57  L.  R.  A.  924,  89  N.  W.  1053,  holding  law  imposing  license  tax  on  peddlers 
is  within  city's  taxing  power;  Parsons  v.  People,  32  Colo.  233,  76  Pac.  666,  hold- 
ing "license  fee"  to  state  from  all  persons  engaged  in  sale  of  intoxicating  liquors 
is  exercise  of  taxing  power  and  not  a  regulation. 
Uniformity  in  license  tax. 

Cited  in  Stull  v.  De  Mattos,  23  Wash.  77,  51  L.  R.  A.  895,  62  Pac.  451,  sustain- 
ing ordinance  providing  different  auctioneer's  license  tax  for  sale  of  different 
goods;  Blackrock  Cooper  Min.  &  Mill  Co.  v.  Tingey,  34  Utah,  381,  28  L.R.A. 
(X.S.)  261,  13  Am.  St.  Rep.  850,  98  Pac.  180;  American  Smelting  &  Ref.  Co.  v. 
People,  34  Colo.  247,  82  Pac.  531, — holding  provision  of  constitution  requir- 
ing all  taxes  to  be  uniform,  not  applicable  to  license  tax  on  capital  stock  of 
foreign  corporations;  Parsons  v.  People,  32  Colo.  233,  76  Pac.  666,  holding  privi- 
lege or  occupation  tax  on  liquor  dealers  need  not  be  uniform  with  property 
taxes. 

Cited  in  footnotes  to  Banta  v.  Chicago,  40  L.  R.  A.  611,  which  requires  uniform- 
ity of  license  taxes  on  occupations,  only  as  to  class  on  which  it  operates;  Knisely 
v.  Cotterel,  50  L.  R.  A.  86,  which  sustains  statute  fixing  different  rates  of  license 
for  retailers,  wholesalers,  and  sellers  on  board  of  trade;  Harrodsburg  v.  Renfro, 
51  L.  R.  A.  897,  which  holds  void,  ordinance  imposing  greater  license  fee  for  sale 
of  liquors  on  main  street  of  town  than  elsewhere;  State  v.  Garbroski,  56  L.  R.  A 
570,  which  holds  void,  statute  exempting  veterans  from  requirement  for  peddling 
license:  Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which  holds  void,  exemp- 
tion from  license  tax  of  contractors  and  real  estate  dealers,  but  not  others,  whose 
business  is  less  than  one  thousand  dollars. 

Cited  in  note    (129   Am.  St.  Rep.  289,  290)    on  constitutional  limitations  on 
power  to  impose  license  or  occupation  taxes. 
Corporate    taxation. 

Cited  in  note    (60  L.  R.  A.  334)    on  constitutional  equality  in  United  States 
in  relation  to  corporate  taxation. 
Municipal    repjulation   of  street   railways. 

Cited  in  note  (104  Am.  St.  Rep.  642)  on  municipal  regulations  of  street  rail- 
ways for  protection  of  public. 

29  L.  R.  A.  612,  PETERSON  v.  RUSSELL,  62  Minn.  220,  54  Am.  St.  Rep.  634, 

<i4  N.  W.  555. 
Duty  of  g-uaraittee  to  guarantor. 

Cited  in  Merritt  v.  Haas,  106  Minn.  278,  21  L.R.A.  (N.S.)  156,  118  N.  W. 
1023.  holding  the  guarantee  in  a  contract  of  unconditional  guaranty  of  payment 
is  under  no  obligation  as  a  matter  of  law  to  protect  guarantor  from  loss  either 
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in  efforts  to  preserve  collateral  securities  held  by  him  or  iu  pursuing  the  prin- 
cipal debtor. 

Cited  in  note   (105  Am.  St.  Rep.  511)   on  contract  of  guaranty. 
Parol    evidence    a*    to    Indorsement. 

Cited  in  Bowler  v.  Braun,  63  Minn.  36,  56  Am.  St.  Rep.  449,  65  N.  W.  124, 
holding  parol  evidence  inadmissible  to  vary  legal  effect  of  indorsement  on  note. 

29  L.  R,  A.  til 6,  PATTILLO  v.  ALEXANDER,  96  Ga.  60,  22  S.  E.  646. 
iVt-siiiii  i>;  inn  us  to  law  of  another  state. 

Cited  in  Massachusetts  Ben.  Life  Asso.  v.  Robinson,  104  Ga.  277,  42  L.  R.  A. 
271,  30  S.  E.  918,  upholding  presumption  of  similarity  of  common  law  of  another 
state  as  to  incontestable  clause  in  policy;  Thomas  v.  Clarkson.  125  Ga.  78,  6 
L.R.A.  (N.S.)  663,  54  S.  E.  77,  upholding  presumption  that  common  law  governs 
right  to  interest  wherein  an  action-  on  foreign  promissory  notes,  foreign  statute 
is  not  shown;  Southern  R.  Co.  v.  Cunningham,  123  Ga.  94,  50  S.  E.  979,  up- 
holding presumption  that  common  law  was  in  force  in  another  state,  wherein  an 
action  for  personal  injuries  occurring  in  other  state,  statute  was  not  pleaded  or 
shown. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A. 
139,  which  denies  presumption  that  statutory  restrictions  on  alienation  of  inter- 
ests of  cestui  que  trust  are  law  of  other  state;  Aslanian  v.  Dostumian,  47  L.  R. 
A.  495,  which  denies  presumption  that  law  merchant  as  to  protest  of  draft  pre- 
vails in  Asiatic  Turkey. 

Cited   in   note    (67   L.R.A.  44)    on  how  case  determined  when   proper   foreign 
law  not  proved. 
Notice    of    dishonor. 

Cited  in  footnotes  to  Leonard  v.  Olson,  35  L.  R.  A.  381,  which  requires  notice 
to  indorser  of  inability  to  make  demand  because  of  maker's  removal  from  .slate : 
Williams  v.  Parks,  56  L.  R.  A.  759,  which  sustains  notary's  liability  on  bond  for 
neglecting  to  give  notice  of  dishonor;  Oakley  v.  Carr,  60  L.R.A.  431,  which 
holds  notice  of  dishonor  sufficient  if  sent  to  last  indorser,  who  is  agent  for  col- 
lection only,  by  first  mail  of  day  following  dishonor;  Aebi  v.  Bank  of  Evansvillo. 
68  L.R.A.  965,  which  holds  that  bank  acccepting  check  on  deposit  with  de- 
positor's indorsement  discharges  indorser  from  liability  by  failing  to  notify  him 
of  nonpayment  for  nearly  a  month  though  bank  waited  in  hope  that  check  sent 
by  mail  would  reach  destination. 
Indorsement  with  -words  of  guaranty. 

Cited  in  Baldwin  Fertilizer  Co.  v.  Carmichael,  116  Ga.  763,  42  S.  E.  1002.  con- 
struing as  indorsement,  contract  added  to  note  and  signed  by  payee  that  he  "guar- 
antees it  as  free  from  certain  defenses,  and  guarantees  payment  when  due-.'' 
German  American  Sav.  Bank  v.  Hanna,  124  Iowa,  378,  100  N.  W.  57,  sustaining 
liability  as  indorser  of  one  who  indorses  note  containing  provision  that  in- 
dorsers  waive  presentment  for  payment,  protest  and  notice,  with  words,  "pay- 
ment guaranteed." 

Distinguished  in  Lowry  Nat.  Bank  v.  Maddox,  4  Ga.  App.  330,  61  S.  E.  296, 
holding  where  maker  of  note  has  perfect  defense  against  original  payee,  guar- 
antee by  payee  without  words  of  transfer  or  assignment  does  not  protect  holder 
from  defenses  as  a  common  law  indorsee. 

29  L.  R.  A.  622,  Re  RICKER,  14  Mont.  153,  35  Pac.  960. 
Executor's    riiilu    to    commissions. 

Cited  in  footnote  to  Re  Rutledge,  47  L.  R.  A.  721,  which  sustains  surrogate's 
discretion  in  withholding  commissions  from  executor  neglecting  duties. 
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29  L.  R.  A.  664,  FERCHEN  v.  ARNDT,  26  Or.  121,  46  Am.  St.  Rep.  603,  37  Pac. 

lei. 

Following-    trust     fund*. 

Followed  in  Sharpe  v.  Hartman,  26  Or.  132,  40  Pac.  230,  without  discussion; 
Muhlenberg  v.  Northwest  Loan  &  T.  Co.  26  Or.  143,  29  L.  R,  A.  667,  footnote  p. 
667,  38  Pac.  932,  denying  equitable  lien  in  funds  in  receiver's  hands  in  favor  of 
special  depositor  who  permitted  bank  to  use  money;  Rockwell  v.  Portland  Sav. 
Bank,  31  Or.  436,  50  Pac.  566,  denying  that  money  not  called  for  under  order  of 
distribution  passes  to  subsequent  receiver  of  bank  as  particular  funds;  Re  Bank 
of  Oregon,  32  Or.  89,  51  Pac.  87,  holding  that  assignee  for  creditors  cannot  use 
other  funds  than  those  collected  to  pay  collection. 

Cited  in  Shute  v.  Hinman,  34  Or.  581,  47  L.  R.  A.  266,  56  Pac.  412,  holding  that 
general  deposit  by  administrator  of  estate's  funds  in  bank  destroys  its  identity; 
Dunham  v.  Siglin,  39  Or.  299,  64  Pac.  661,  holding  that  cestui  que  trust  may  re- 
cover funds  deposited  in  separate  depository  by  deceased  trustee;  Drovers'  &  M. 
Nat.  Bank  v.  Roller,  85  Md.  500,  36  L.  R.  A.  769,  60  Am.  St.  Rep.  344,  37  Atl. 
30,  denying  that  general  assets  of  insolvent  commission  merchant  are  chargeable 
with  lien  in  favor  of  owner,  when  proceeds  from  sales  are  dissipated;  Bromley 
v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  103  Wis.  569,  79  N.  W.  741,  holding  that  trust 
ceases  when  trust  money  is  so  mixed  with  individual  funds  as  not  to  be  traceable; 
Re  Mulligan,  116  Fed.  718,  holding  that  owner  cannot  establish  lien  on  balance  of 
account,  including  moneys  from  sales  of  property  intrusted  to  bankrupt;  Bank 
Comrs.  v.  Security  Trust  Co.  70  N.  H.  548,  49  Atl.  113,  holding  lymeficial  owner 
of  trust  fund  not  entitled  to  preference  unless  money  traceable  to  specific  prop- 
erty :  Oregon  Timber  Co.  v.  Seton,  59  Or.  69,  115  Pac.  1121,  holding  that  creditor 
has  equitable  right  to  follow  and  retake  from  possession  of  trustee  property 
wrongfully  appropriated  by  him,  or  those  in  privity  with  him;  Thorsen  v. 
Hooper,  57  Or.  80,  109  Pac.  388,  holding  that  under  statute  executor  may  sue 
creditor  who  has  been  overpaid  by  mistake,  and  is  not  obliged  to  invoke  doctrine 
of  following  trust  funds;  Ober  &  Sons  Co.  v.  Cochran,  118  Ga.  405,  98  Am.  St. 
Rep.  118,  45  S.  E.  382,  denying  that  general  assets  of  insolvent  bank  are  charge- 
able with  trust  to  pay  money  collected  on  note  sent  to  it  for  collection. 

Cited  in  note   (46  Am.  St.  Rep.  609,  610)   on  right  to  follow  trust  funds. 

Distinguished  in  York  v.  York  Market  Co.  68  N.  H.  420,  37  Atl.  1038,  holding 
that  treasurer's  deposit  of  money  with  another  corporation  under  his  control  im- 
presses fund  with  equitable  lien,  upon  latter's  insolvency. 

29  L.  R.  A.  667,  MUHLENBERG  v.  NORTHWEST  LOAN  &  T.  CO.  26  Or.  132, 

38  Pae.  932. 
Equitable    lien    on    tru.st     fund*. 

Followed  in  Rockwell  v.  Portland  Sav.  Bank,  31  Or.  436,  50  Pac.  566,  denying 
that  money  not  called  for  under  order  of  distribution  passes  to  subsequent  re- 
ceiver of  bank  as  particular  fund;  Re  Bank  of  Oregon,  32  Or.  89,  51  Pac.  87, 
denying  power  of  assignee  for  creditors  to  use  other  funds  than  those  collected  to 
pay  collection. 

Cited  in  Dunham  v.  Siglin,  39  Or.  299,  64  Pac.  661,  holding  cestui  que  trust 
entitled  to  funds  deposited  in  separate  depository  by  deceased  trustee;  Hallam 
v.  Tillinghast,  19  Wash.  27,  52  Pac.  329,  denying  that  collection  of  draft  by  bank 
impresses  proceeds  with  trust;  Metropolitan  Nat.  Bank  v.  Campbell  Commission 
Co.  77  Fed.  711,  denying  existence  of  equitable  lien  upon  funds  misappropriated 
by  one  holding  them  in  trust,  where  they  have  lost  their  identity;  Oregon  Tim- 
ber Co.  v.  Seton,  59  Or.  69,  115  Pac.  1121,  holding  that  creditor  has  equitable 
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right  to  follow  and  retake  from  possession  of  trustee  property  misappropri- 
ated by  him  or  those  in  privity  with  him;  Ober  &  Sons  Co.  v.  Cochran,  118  Ga. 
405,  98  Am.  St.  Rep.  118,  45  S.  E.  382.  denying  that  general  assets  of  insolvent 
bank  are  chargeable  with  trust  to  pay  money  collected  on  note  sent  to  it  for 
collection. 

Cited  in  footnote  to  Ferchen  v.  Arndt,  29  L.  R.  A.  664,  which  denies  power  of 
consignors  to  impress  with  trust  lien,  funds  of  consignees  in  hands  of  receiver. 

Cited  in  note   (46  Am.  St.  Rep.  608)  on  right  to  follow  trust  funds. 

29  L.  R.  A.  668,  COLE  v.  TUCKER,  164  Mass.  486,  41  N.  E.  681. 
Use  of  names  on   official   ballot   and   voting:  lists. 

Cited  in  Com.  v.  Rogers,  181  Mass.  187,  63  N.  E.  421,  holding  statute  requiring 
voting  lists  to  be  used  as  check  lists  in  balloting  at  caucuses,  valid;  State  ex  rel. 
Crow  v.  Hostetter,  137  Mo.  645.  38  L.  R.  A.  216,  59  Am.  St.  Rep.  515.  39  S.  W. 
270,  holding  electors  not  restricted  to  names  on  official  ballot ;  Graham  v. 
Roberts,  200  Mass.  155,  85  N.  E.  1009,  holding  statute  restricting  names  print- 
ed on  official  ballot  as  candidates  for  mayor,  alderman,  and  school  board  to  the 
two  highest  candidates  at  primary  election,  constitutional ;  Eckerson  v.  Des 
Moines,  137  Iowa.  486,  115  N.  W.  177,  on  validity  of  law  restricting  right  of 
voter  to  substitute  name  of  person  not  appearing  on  printed  ballot;  State  ex 
rel.  Van  Alstine  v.  Frear,  142  Wis.  341,  125  N.  W.  961,  on  right  of  legislature 
to  make  laws  regulating  exercise  of  elective  franchise. 

Cited  in  footnote  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  candi- 
date for  party  nomination  at  primary  election. 

Cited  in  note   (91  Am.  St.  Rep.  686)   on  right  of  elector  to  vote  for  candidate 
not  named  on  official  ballot. 
Effect    of    omi»!oii    of   official   stamp. 

Cited  in  footnote  to  Moyer  v.  Van  De  Vanter,  29  L.  R.  A.  670,  which  authorizes 
counting  of  ballots  cast  in  good  faith,  with  official  stamp  or  election  officers'  ini- 
tials omitted. 
Uniform   application    of   statute. 

Cited  in  Com.  v.  Danziger,  17(5  Mass.  291,  57  N.  E.  461,  sustaining  act  requiring 
pawnbrokers  in  cities  or  towns  of  10,000  or  more  inhabitants  to  pay  license. 

29  L.  R.  A.  670,  MOYER  v.  VAN  DE  VANTER,  12  Wash.  377,  50  Am.  St.  Rep. 

900,  41  Pac.  60. 
Maries   on   or   irregularities   In   ballots. 

Cited  in  State  ex  rel.  Orr  v.  Fawcett,  17  Wash.  206,  49  Pac.  346,  holding  ballots 
marked  '"no"  or  "yes,"  valid;  Kirkpatrick  v.  Deegans,  53  W.  Va.  289.  44  S.  E. 
465,  sustaining  statute  requiring  identification  of  ballots  cast  by  signature  of  poll 
clerks,  although  causing  rejection  of  few  ballots  honestly  cast;  Horning  v.  Board 
of  Canvassers,  119  Mich.  56,  77  N.  W.  446,  holding  ballots  inadvertently  indorsed 
in  lower  right-hand  corner,  valid;  Lynip  v.  Buckner,  22  Nev.  438,  30  L.  R.  A.  357, 
41  Pac.  762,  denying  that  unintentional  omission  to  remove  number  strips  in- 
validates ballots:  Bates  v.  Crumbaugh,  114  Ky.  452,  71  S.  W.  7.1.  holding  ballots 
should  not  be  rejected  because  clerk  of  election  fails  to  sign  name  on  back  as  re- 
quired by  statute;  Esquibel  v.  Chaves.  12  X.  M.  503,  78  Pac.  30,1,  holding  ballot 
not  invalidated  by  fact  that  political  party  adopted  forbidden  emblem;  Carwile 
v.  Jones,  38  Mont.  599,  101  Pac.  1.13,  holding  properly  marked  ballot  not  invali- 
dated by  failure  of  election  judge  to  detach  stub  as  required  by  statute;  Lane  v. 
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Bailey,  29  Mont.  555,  75  Pac.  191,  holding  officer's- failure  to  require  oath  to  sup- 
port constitution,  as  required  by  statute,  did  not  disqualify  voters. 

Cited  in  note   (47  L.  R.  A.  807)  on  marking  official  ballot. 

Distinguished  in  Orr  v.  Bailey,  59  Neb.  138,  80  -N.  W.  495,  and  Slaymaker  v. 
Phillips,  5  Wyo.  481,  47  L.  R.  A.  852,  42  Pac.  1049  (approved  in  dissenting  opin- 
ion), sustaining  constitutionality  of  statute  making  void,  ballots  not  properly 
indorsed. 

Criticized  in  Miller  v.  Schallern,  8  N.  D.  401,  79  N.  W.  865,  rejecting  ballots 
cast  without  official  stamp. 

Disapproved   in   Choisser  v.   York,  211   111.  66,   71  N.  E.  940,  holding  ballots 
marked  in  adjoining  room  to  voting  booths  are  illegal. 
Effect  of  premature  choice  of  officer. 

Cited  in  Com.  v.  Rogers,  181  Mass.  192,  63  Nl  E.  421,  denying  that  election  of 
temporary  warden  a  few  minutes  before  hour  named  to  fill  vacancy  renders  caucus 
illegal. 
Count    of    informal    or    irregular   ballots. 

Cited  in  Conaty  v.  Gardner,   75  Conn.  53,  52  Atl.  416,  authorizing  count  of 
ballots  slightly  under  size;  Choisser  v.  York,  2ll  111.  72,  71  N.  E.  940   (dissent- 
ing opinion),  on  validity  of  statutes  imposing  restrictions  on  counting  of  bal- 
lots,  irregularly  cast. 
Designation   of   office. 

Cited  in  footnote  to  Page  v.  Kuykendall,  32  L.  R.  A.  656,  which  holds  words 
"long  term"  after  one  of  two  names  on  ballot  sufficient  designation  of  office. 
Sufficiency    of   exceptions   to   finding's. 

Cited  in  Fender  v.  McDonald,  54  Wash.  133,  102  Pac.  1026,  holding  exception 
to  order  denying  motion  for  new  trial  not  an  exception  to  findings  of  fact  under 
statute  prescribing  method  of  taking  exception. 
I  iT«-u'i:  l:<  ri :  ii-s    in    elections. 

Cited  in  Murphy  v.  Spokane,  64  Wash.  685,  117  Pac.  476,  holding  that  failure 
of  election  officers  to  keep  polls  opened  during  prescribed  time  will  ribt  render 
election  void,  where  it  does  not  appear  that  fair  election  has  been  prevented. 

29  L.  R.  A.  673.  TEBBE  v.  SMITH,  108  Cal.  101,  49  Am.  St.  Rep.  68,  41.  Pac.  454. 
Ballots   as   evidence. 

Cited  in  DeLong  v.  Brown,  113  Iowa,  372,  85  N.  W.  624,  and  Windes  v.  Nelson, 
159  Mo.  67.  60  S.  W.  129.  holding  ballots  admissible  in  election  contest  after  proof 
that  they  have  been  kept  intact;  Huston  v.  Anderson,  145  Cal.  332,  78  Pac.  626, 
holding  when  substantial  compliance  with  statute  governing  elections  has  been 
shown,  burden  of  proof  is  on  contestee  to  show  ballots  have  been  tampered  with; 
Chatham  v.  Mansfield,  1  Cal.  App.  305,  82  Pac.  343;  Averyt  v.  Williams,  8  Ariz. 
360,  76  Pac.  463;  Oakes  v.  Finlay,  5  Ariz.  395,  53  Pac.  173, — holding  burden  of 
proof  of  genuineness  of  ballots  presented  to  court  in  election  contest  is  on  one 
questioning  correctness  of  official  canvass. 

Cited  in  note   (30  L.R.A.  (N.S.)   603,  607)   on  scope  and  effect  of  election  law 
provisions  for  preserving  ballots. 
l)i.s<  iimu  ishinii    marks   on   ballots. 

Cited  in  Lauer  v.  Estes,  120  Cal.  653,  53  Pac.  262,  holding  ballot  containing 
heavy  mark  2  inches  below  names,  void;  San  Luis  Obispo  v.  Fitzgerald,  126  Cal. 
283.  58  Pac.  699.  holding  that  printing  by  authorities  of  "yes"  upon  ballot  viti- 
ates election:  Farnham  v.  Boland,  134  Cal.  153,  66  Pac.  200,  holding  that  cross 
placed  in  square,  with  no  name  opposite,  invalidates  ballot:  Moody  v.  Davis,  13 
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S.  D.  92,  82  N.  W.  410,  holding  that  placing  mark  in  circle  at  head  of  two  differ- 
ent tickets  invalidates  ballot;  Xicholls  v.  Barrick,  27  Colo.  441.  62  Pac.  202.  hold- 
ing ballots  not  invalidated  by  addition  of  word  "fusion;"  Parker  v.  Hughes,  64 
Kan.  241,  56  L.  R.  A.  279,  91  Am.  St.  Rep.  216,  67  Pac.  637,  denying  that  sur- 
plusage of  marks  in  squares  opposite  name  of  candidate  appearing  upon  two  tick- 
ets invalidates  ballots;  Maddux  v.  Walthall,  141  Cal.  414,  74  Pac.  1026,  holding 
ballots  stamped  after  words  "no  nomination"  void;  Haskell  v.  Long  Beach.  153 
Cal.  550,  96  Pac.  92.  holding  stamping  cross  between  parallel  lines  between  words, 
"For"  and  ''Against"  on  ballot,  not  a  distinguishing  mark  invalidating  ballot; 
Patterson  v.  Hanley,  136  Cal.  271,  68  Pac.  821,  holding  marking  of  cross  opposite 
words  "No  nomination"  is  a  distinguishing  mark  rendering  ballot  illegal :  State 
ex  rel.  Orr  v.  Fawcett,  17  Wash.  208,  49  Pac.  346,  holding  where  no  fraudulent 
intention  on  part  of  voter  to  distinguish  his  ballot  is  shown,  distinguishing 
marks  will  not  invalidate  ballot. 

Cited  in  footnote  to  Dennis  v.  Caughlin,  29  L.  R.  A.  731,  which  holds  that 
blurred  spot  or  erasure  on  ballot,  made  with  intent  to  correct  mistake,  does  not 
defeat  ballot. 

Cited  in  note  (49  Am.  St.  Rep.  242,  243,  244)  on  distinguishing  marks  in- 
validating ballot. 

Distinguished  in  Jennings  v.  Brown,  114  Cal.  309,  34  L.  R.  A.  45.  footnote  p.  45, 

46  Pac.  77,  holding  validity  of  ballot  not  destroyed  by  addition  of  party  name 
after  candidate's. 

Effect   of   irregularities   in   election   without    fraud. 

Cited  in  Hayes  v.  Kirkwood,  136  Cal.  402,  69  Pac.  30,  denying  that  innocent 
irregularities  of  election  board  defeat  election;  Kenworthy  v.  Mast,  141  Cal.  273, 
74  Pac.  841,  holding  election  not  invalidated  by  delay  in  opening  polls,  where  offi- 
cers acted  in  good  faith,  and  where  only  one  failed  to  vote,  which  vote  could  not 
have  changed  result;  Vigil  v.  Garcia.  36  Colo.  440,  87  Pac.  543,  holding  where 
judge  of  election  precinct  left  polling  place  in  charge  of  unsworn  substitute,  and 
became  intoxicated  and  slept  during  counting  of  ballots,  and  where  there  were 
nearly  three  hundred  more  ballots  than  voters,  and  count  was  made  largely  by 
unsworn  persons  and  other  irregularities  occurred,  entire  vote  of  precinct  must 
be  rejected;  Patterson  v.  Hanley,  136  Cal.  271,  68  Pac.  821,  on  whether  ballots 
should  be  counted  from  election  precinct  where  judges  were  guilty  of  misconduct 
but  where  no  fraud  was  shown:  Murphy  v.  San  Luis  Obispo,  119  Cal.  632,  39 
L.R.A.  447,  51  Pac.  1085;  Atkinson  v.  Loebeer,  111  Cal.  422,  44  Pac.  162,— 
on  strict  enforcement  of  provisions  regulating  holding  of  election. 

Cited  in  note  (90  Am.  St.  Rep.  79,  80)   on  irregularities  avoiding  elections. 

Distinguished  in  Davis  v.  Gnmig,  143  Cal.  339,  76  Pac.  1102,  authorizing  count 
of  ballots  in  election  honestly  conducted,  although  election  officers  failed  to  return 
tally  lists. 
Rejection   of  Uallota. 

Cited  in  Starkweather  v.  Dawson,  14  Cal.  App.  673,  112  Pac.  736,  holding  that 
return  showing  certain  ballots  to  have  been  rejected  ballots,  will  not  be  set  aside 
on  recount  except  upon  satisfactory  evidence;  Doll  v.  Bender.  55  W.  Va.  410, 

47  S.  E.  293.  holding  under  statute  not  expressly  providing  for  rejection  of  ballots 
having  distinguishing  marks,  same  will  not  be  rejected. 

Marking:    official    ballots. 

Cited  in  Bloedel  v.  Cromwell,  104  Minn.  490,  116  N.  W.  947,  on  duty  of  court 
to  determine  intention  of  voter  from  way  in  which  ballot  is  marked. 
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Cited  in  footnote  to  Parker  v.  Orr,  30  L.  R.  A.  227,  which  holds  provision  as  to 
marking  ballot  with  cross  not  mandatory. 

Cited  in  note   (47  L.  R.  A.  823,  828,  841)   on  marking  official  ballot. 
Mandatory   election   statutes. 

Cited  in  Rampendahl  v.  Crump,  24  Okla.  888,  105  Pac.  201,  holding  that  pro- 
vision of  statute  which  requires  voter,  upon  leaving  booth,  to  deliver  ballot  to 
inspector  is  mandatory;  Ryan  v.  Waurika,  29  Okla.  661,  119  Pac.  220;  Westville 
v.  Stillwell,  24  Okla.  897,  105  Pac.  664, — holding  that  provision  of  statute  which 
requires  voter  at  special  election  to  subscribe  and  swear  to  affidavit  is  manda- 
tory. 

29  L.  R,  A.  678,  FULTON  v.  FULTON,  52  Ohio  St.  229,  49  Am.  St.  Rep.  720, 
39  N.  E.  729. 

Followed  without  discussion  in  Douglas  v.  Douglas,  64  Ohio  St.  606,  61  N.  E. 
1142. 
Husband's  liability  for  support  of  his  children   living   apart. 

Followed  in  Douglass  v.  Douglass,  22  Ohio  C.  C.  424,  12  Ohio  C.  D.  440,  hold- 
ing in  absence  of  express  agreement  wife  could  not  recover  for  maintenance  of 
minor  children  awarded  to  her  custody  in  divorce  proceeding  where  decree  was 
to  husband  on  account  of  her  aggression  and  no  order  was  made  for  maintenance. 

Cited  in  Zilley  v.  Dunwiddie,  98  Wis.  435,  40  L.R.A.  583,  footnote  p.  579,  67 
Am.  St.  Rep.  820,  74  N.  W.  126,  holding  father  liable  to  mother  after  divorce,  for 
keeping  of  child  awarded  to  father  under  decree;  McCloskey  v.  McCloskey,  93 
Mo.  App.  400.  67  S.  W.  669,  holding  father  liable  to  mother  for  necessary  disburse- 
ments for  minor  children  after  divorce;  Alvey  v.  Hartwig,  106  Md.  265,  11  L.R.A. 
(N.S.)  678,  67  Atl.  132,  14  Ann.  Cas.  250,  holding  husband  liable  for  support  of 
infant  child  in  an  action  at  law  by  divorced  wife  where  custody  given  to  wife 
with  no  provision  for  support;  Demonet  v.  Burkart,  23  App.  D.  C.  317,  which  de- 
nies divorced  wife's  right  to  hold  husband  for  support  of  child  in  equity  pro- 
ceeding where  decree  of  divorce  makes  no  provision  for  custody  of  child  but 
wife  voluntarily  assumed  it;  Spink  v.  Spink,  7  Ohio  C.  C.  N.  S.  91,  28  Ohio  C.  C. 
96,  on  the  right  of  a  wife  divorced,  a  vinculo  on  account  of  husband's  aggression 
to  recover  from  husband  for  maintenance  of  minor  children  confided  to  her  cus- 
tody; Libbe  v.  Libbe,  157  Mo.  App.  614.  138  S.  W.  688,  holding  that  wife  cannot 
maintain  action  at  law  against  husband  for  expenses  already  incurred  in  support 
of  child,  during  pendency  of  action  by  licr  for  divorce. 

Cited  in  footnotes  to  Brown  v.  Smith.  30  L.  R.  A.  680,  which  denies  divorced 
wife's  right  to  hold  husband's  estate  liable  for  board  of  minor  children  awarded 
to  her;  Foss  v.  Hartwell,  37  L.  R.  A.  580,  which  denies  divorced  father's  liability 
to  subsequent  husband  of  wife  for  support  of  child  surreptitiously  taken  by 
mother;  Keller  v.  St.  Louis,  47  L.  R.  A.  391,  which  holds  that  duty  of  supporting 
child,  which  by  divorce  decree  is  given  to  mother,  is  still  on  father,  if  decree 
makes  no  provision. 

Cited   in   notes    (114   Am.   St.   Rep.   702)    on   father's   duty   to   support  child  N 
awarded  to  mother  by  divorce  decree  silent  as  to  maintenance;    (38  L.R.A. (N.S.) 
510)    on   recovery   by  mother  against  father  for   money   expended    in   support  of 
children. 

Distinguished  in  Spencer  v.  Spencer,  97  Minn.  61,  2  L.R.A. (N.S.)  851,  114 
Am.  St.  Rep.  69o,  7  Ann.  Cas.  901,  holding  husband  liable  at  law  for  necessaries 
furnished  by  divorced  wife  to  infant  children  where  divorce  was  granted  for 
his  misconduct  and  decree  gave  custody  of  children  to  her  but  was  silent  as 
to  their  support:  Clark  v.  Clark,  4  Ohio  N.  P.  X.  S.  143.  17  Ohio  S.  £  0.  P.  Dec. 
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47,  where  divorce  was  granted  in  another  state  for  unnamed  cause  after  long  peri- 
od  of  separation  and  holding  husband   liable  to  wife  for  maintenance  of  sucb 
children  during  period  of  separation. 
Duty   of   mother   to   support   children. 

Cited  with  approval  in  Wing  v.  Hibbert,  20  Ohio  C.  C.  405,  11  Ohio  C.  D.  191, 
holding  mother  was  liable  for  support  and  maintenance  of  minor  child  after  the 
father's  death  except  where  the  child's  estate  greatly  exceeded  the  mother's  which 
was  insufficient  to  properly  support  herself  and  the  child. 

Cited  in  Wing  v.  Hibbert,  7  Ohio  N.  P.  126.  8  Ohio  S.  &  C.  P.  Dec.  67,  on  the 
duty  of  a  mother  who  was  entitled  to  the  earnings  and  obedience  of  children 
in  her  custody  to  maintain  such  children. 

29  L.  R,  A.  681,  Re  EDWARDS..  122  Mo.  426,  25  S.  W.  904. 
Sales  by  insolvent   partnership. 

Cited  in  McDonald  v.  Cash,  57  Mo.  App.  549,  denying  that  mere  technical  insol- 
vency of  partnership  in  active  business  makes  sale  to  purchasing  partner  fraud- 
ulent;  Kelly-Goodfellow  Shoe  Co.  v.  Vail  Bros.  84  Mo.  App.  99,  upholding  cash 
sale  of  goods  purchased  with  knowledge  of  vendor's  insolvency. 
Validity   of  firm   mortgrase* 

Cited  in  Noyes  v.  Ross,  23  Mont.  438,  47  L.  R.  A.  405,  75  Am.  St.  Rep.  543,  59 
Pac.  367.  upholding  firm  mortgage  as  security  for  previous  loan  used  in  purchase 
of  stock. 
Application    of    firm    assets. 

Cited  in  Freedman  v.  Holberg,  89  Mo.  App.  345,  upholding  partner's  right  t<> 
use  firm  assets  to  discharge  partnership  debts  before  individual  debts;  Thayer  v. 
Humphrey,  91  Wis.  293.  30  L.  R.  A.  555,  footnote  p.  549,  51  Am.  St.  Rep.  887, 
64  N.  W.  1007,  holding  that  creditors  of  old  and  new  firm  may  prove  claims  parl 
passu  in  preference  to  individual  creditors  of  new  firm ;  Bedford  v.  McDonald,  102 
Tenn.  365,  52  S.  W.  157,  holding  that  firm  creditor  may  follow  note  belonging  to 
firm,  sold  by  partner  after  fraudulent  diversion  of  assets;  Hemm  v.  Juede,  153 
Mo.  App.  271,  133  S.  W.  620.  holding  that  member  of  firm  has  right  to  have  firm 
property  applied  in  payment  of  firm's  debt,  as  against  copartner's  trustee  in 
bankruptcy. 

Cited  in  footnote  to  Vietor  v.  Glover,  40  L.  R.  A.  297.  which  denies  right  of 
subsequent  creditors  of  insolvent  firm  to  complain  that  note  was  given  to  with- 
drawing member  for  his  share  of  assets. 

Cited  in  note   (43  Am.  St.  Rep.  371,  374)   on  rights  and  remedies  of  partner- 
ship creditors. 
To   individual   debts. 

Cited  in  Rogers  &  B.  Hardware  Co.  v.  Randell,  69  Mo.  App.  345,  sustaining 
mortgage  executed  by  remaining  partner  to  secure  individual  debt;  Lester 
Wright  v.  Givens,  74  Mo.  App.  399.  holding  that  individual  creditor  may  si-ii 
partnership  property  subject  to  rights  of  firm  creditors:  A.  G.  Edwards  &  Son 
Brokerage  Co.  v.  Rosenheim,  74  Mo.  App.  626.  upholding  garnishment  of  part- 
nership debtors  by  individual  creditor  in  absence  of  statement  of  claims  of  firm 
creditors:  Sevier  v.  Allen,  80  Mo.  App.  190,  upholding  bankrupt  partner's  transfer 
of  stock  in  payment  of  purchase  price  notes;  Rock  Island  Implement  Co.  v.  Sloan. 
83  Mo.  App.  441,  holding  appropriation  of  firm  property  to  pay  individual  debt. 
without  partner's  consent,  void;  Hutchinson  v.  Morris  Bros.  86  Mo.  App.  -t.i.  de- 
nying partner's  right  to  encumber  firm  effects  to  satisfy  copartner's  liability  for 
bail  money,  without  letter's  consent;  Redenbaugh  v.  Kelton,  130  Mo.  r>70.  32  S. 
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W.  67,  holding  partner's  note,  given  to 'reimburse  copartner  for  advancement  to 
partnership,  not  firm  note;  Mansur-Tebbetts  Implement  Co.  v.  Ritchie,  159  Mo. 
225,  60  S.  W.  87,  holding  that  assignee  of  trust  deed  executed  by  member  of  in- 
solvent partnership  to  another  as  security  for  individual  debt  has  no  rights  as 
against  firm  creditors;  Rumsey-Sikemeier  Co.  v.  Bank,  139  Mo.  App.  309,  123 
S.  W.  75,  denying  right  of  partnership  creditor  to  pursue  property  of  insolvent 
partnership  in  hands  of  third  parties  given  in  payment  of  individual  debt  of 
surviving  member  of  firm  where  other  partner  has  absconded  and  where  no  fraud 
shown;  Sargent  v.  Blake,  17  L.R.A. (N.S.)  1047,  87  C.  C.  A.  213,  160  Fed.  67,  15 
Ann.  Cas.  58,  sustaining  right  of  partner  paying  individual  debt  out  of  property 
of  insolvent  partnership  four  months  before  partnership  adjudged  bankrupts : 
Hargadine-McKittrick  Dry  Goods  Co.  v.  Sappington,  105  Mo.  App.  658,  78  S.  W. 
1049,  enforcing  subsequent  attachment  of  partnership  assets  by  partnership  credi- 
tor over  prior  attachment  by  individual  creditor. 

Cited  in  footnotes  to  Standish  v.  Babcock,  30  L.  R.  A.  604,  which  authorizes 
retention  of  firm  money  received  from  one  partner  by  creditor  to  satisfy  debt  from 
such  partner;  Jackson  Bank  v.  Durfey,  31  L.  R.  A.  470,  which  denies  right  of  in- 
solvent members  of  insolvent  firm  to  pay  individual  debts  with  firm  property ; 
Kincaid  v.  National  Wall  Paper  Co.  54  L.  R.  A.  412,  which  sustains  right  of 
partners  to  appropriate,  with  other  partners'  consent,  interest  in  firm  to  pay 
individual,  in  preference  to  firm,  debts. 

Criticised  in  Blake  v.  Third  Nat.  Bank,  219  Mo.  658,  118  S.  W.  641,  denying 
right  of  partner  to  pay  individual  debt  out  of  partnership  property  without  knowl- 
edge and  consent  of  other  partners. 

Right     to     exemption*. 

Cited  in  footnote  to  lie  Spitz  Bros.  34  L.  R.  A.   604,  which  denies  right  of 
members  of  firm  to  claim  exemption  out  of  firm  property. 
Transfers    by    insolvent. 

Cited  in  Baker  v.  Harvey,  133  Mo.  662,  34  S.  W.  853,  holding  insolvent's  trans- 
fer of  land  in  consideration  that  grantee  discharge  debts  not  fraudulent  as  to 
creditor  not  included;  Commercial  Bank  v.  Vollrath,  135  Mo.  App.  67,  115  S.  W. 
510,  holding  insolvent  wife's  transfer  of  note  of  bankrupt  husband  to  his  creditor 
to  secure  note  held  by  creditor  against  husband  not  fraudulent  as  to  her  creditors. 
Review  on  appeal. 

Cited  in  Simmons  Hardware  Co.  v.  Greeley-Burnham  Grocer  Co.  64  MO.  App. 
()78,  raising,  without  deciding,  question  as  to  review  of  evidence  on  appeal. 

29  L.  R.  A.  695,  REYNOLDS  v.  GREAT  NORTHERN  R.  CO.  16  C.  C.  A.  435, 

32  U.  S.  App.  577,  69  Fed.  808. 
Contribntory   negligence. 

Cited  in  McCain  v.  Chicago,  B.  &  Q.  R.  Co.  22  C.  C.  A.  101,  40  XL  S.  App.  181, 
76  Fed.  127,  denying  recovery  to  employee  injured  by  placing  hand  upon  ragged 
edge  of  engine  wheel;  Gilbert  v.  Burlington,  C.  R.  &  N.  R.  Co.  63  C.  C.  A.  30, 
128  Fed.  532,  holding  brakeman's  failure  to  use  uncoupling  lever  on  other  car 
after  one  on  first  car  failed  'to  work,  guilty  of  contributory  negligence  barring 
recovery  from  company  for  its  negligence  in  failing  to  keep  guard  rails  blocked, 
thereby  causing  brakeman  to  fall :  Western  U.  Teleg.  Co.  v.  Baker,  72  C.  C.  A. 
870,  140  Fed.  319.  on  contributory  and  not  more  proximate  cause  of  the  injury 
as  test  of  contributory  negligence. 
At  railroad  crossing;  or  on  tracks. 

Cited  in  Pyle  v.  Clark,  25  C.  C.  A.  192,  49  U.  S.  App.  260,  79  Fed.  747,  and 
L.R.A.  Au.  Vol.  IV.— 34. 
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Chicago  A  N.  W.  R,  Co.  v.  Andrews,  130  Fed.  72,  holding  failure  to  look  and  listen 
before  crossing  track,  contributory  negligence;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v. 
Rossow,  54  C.  C.  A.  315,  117  Fed.  493,  holding  one  driving  over  frozen  road  with 
collar  above  ears,  negligent  in  failing  to  stop  and  listen  for  trains;  St.  Louis  ft 
S.  F.  R.  Co.  v.  Barker,  23  C.  C.  A.  479,  40  U.  S.  App.  739,  77  Fed.  814  (dissenting 
opinion),  majority  holding  it  question  for  jury  as  to  driver's  duty  to  stop  and 
listen  at  point  where  view  of  track  obstructed;  Southern  Electric  R.  Co.  v.  Hage- 
man,  57  C.  C.  A.  359.  121  Fed.  273  (dissenting  opinion),  majority  holding  one 
driving  on  street  car  tracks  in  evening  to  avoid  muddy  place  about  two  hundred 
feet  long  not  guilty  of  contributory  negligence  so  as  to  bar  recovery  for  injuries 
resulting  from  collision  with  rapidly  moving  car. 
Duty  to  give  signals  at  crossing?. 

Cited  in  Coulter  v.  Great  Northern  R.  Co.  5  N.  D.  574,  67  N.  W.  1046,  raising, 
without  deciding,  question  as  to  requirement  to  give  signals  at  private  highway 
crossing;  Southern  R.  Co.  v.  Crawford,  164  Ala.  183,  51  So.  340,  holding  that 
statutes  providing  that  signals  be  given  upon  approaching  crossings  impose  \\n 
duty  to  give  warning  to  those  who  do  not  intend  to  use  crossing;  Everett  v. 
Great  Northern  R.  Co.  100  Minn.  322,  9  L.R.A.(N.S.)  709,  111  N.  W.  281.  10 
Ann.  Cas.  294;  Southern  R.  Co.  v.  Flynt,  2  Ga.  App.  169.  58  S.  E.  374,— holding 
railroad  company  not  liable  for  failure  to  give  warning  to  one  injured  by  horsi- 
becoming  scared  at  train  at  other  than  a  public  crossing;  Norfolk  &  W.  R.  Co. 
v.  Gesswine,  75  C.  C.  A.  214,  144  Fed.  59,  holding  railroad  company  not  liable 
for  death  of  sectionman  working  near  crossing  for  failure  to  blow  whistle:  New 
York  C.  &  St.  L.  R.  Co.  v.  Martin,  35  Ind.  App.  676,  72  N.  E.  654,  holding 
railroad  company  not  liable  under  statute  for  failure  to  sound  whistle  resulting 
in  injury  to  person  using  adjoining  highway  but  not  intending  to  cross  track  •. 
Heise  v.  Chicago  Great  Western  R.  Co.  141  Iowa,  94,  119  N.  W.  371  (dissenting 
opinion),  on  liability  of  railroad  company  for  injuries  to  one  using  adjoining 
highway,  for  failure  to  blow  whistle. 

Cited  in  footnotes  to  Wragge  v.  South  Carolina  &  G.  R,  Co.  33  L.  R.  A.  191. 
which  holds  company  liable  for  failure  to  give  crossing  signal,  contributing  to 
collision;  Czech  v.  Great  Northern  R.  Co.  38  L.  R.  A.  302,  which  holds  company 
liable  for  failure  to  give  signals  at  particularly  dangerous  farm  crossings,  when 
required  in  exercise  of  reasonable  care;  Louisville  &  N.  R.  Co.  v.  Bodine,  56  L. 
R.  A.  506,  which  requires  signals  at  private  crosedng  used  by  public,  by  peculiarly 
dangerous  special  train. 

Cited  in  note   (14  L.R.A.  (N.S.)   1000)   on  duty  of  railroad  to  give  signals  for 
benefit  of  persons  near,  but  who  are  not  about  to  use  crossing. 
Failure  to  obey  rules  or  statute  aa  excuse  for,  or  cause  of.  liability. 

Cited  in  Williams  v.  Lyman,  31  C.  C.  A.  513,  60  U.  S.  App.  25,  88  Fed.  240, 
denying  that  collector's  neglect  to  comply  with  rules  by  examining  deputy's  ac- 
count relieves  sureties  for  deputy's  defalcations:  Mankey  v.  Chicago.  M.  &  St.  P. 
R,  Co.  14  S.  D.  473,  85  N.  W.  1013,  holding  proof  of  company's  failure  to  give 
statutory  signals  as  cause  of  injury  necessary  to  recovery. 

Cited  in  footnote  to  Rosse  v.  St.  Paul  &  D.  R.  Co.  37  L.  R.  A.  591,  which  holds 
railroad  company  liable  for  injury  to  young  child  from   failure  to  keep  track 
fenced,  as  required  by  law. 
Direction    of    verdict. 

Cited  in  Clark  v.  Zarniko,  45  C.  C.  A.  496,  106  Fed.  609 :  Equitable  Life  Assur. 
Soc.  v.  McElroy,  28  C.  C.  A.  375,  49  U.  S.  Appl  548,  83  Fed.  641 :  Sipes  v.  Sey- 
mour, 22  C.  C.  A.  91,  40  U.  S.  App.  185.  76  Fed.  116:  Motey  v.  Pickle  Marble  & 
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Granite  Co.  20  C.  C.  A.  368,  36  U.  S.  App.  682,  74  Fed.  157,—holding  it  duty  of 
court  to  direct  verdict  for  party  clearly  entitled  to  recover. 
Duty    of   railroad    to    fence    tracks. 

Cited  in  note  (30  L.R.A.  (N.S.)  1197)  on  duty  of  railroad  to  fence  against 
persons. 

29  L.  R.  A.  700,  FARMERS'  CO-OP.  MFG.  CO.  v.  ALBEMARLE  &  R.  R.  CO.  117 

N.  C.  579,  53  Am.  St.  Rep.  606,  23  S.  E.  43. 
Private   remedy   for  public   nuisance. 

Approved  in  Pedrick  v.  Raleigh  &  P.  S.  R.  Co.  143  N.  C.  496,  10  L.R.A.  (N.S.) 
558,  55  S.  E.  877,  sustaining  right  of  owner  of  saw  mill  on  navigable  stream  to 
maintain  action  to  restrain  construction  of  drawbridge  as  a  public  nuisance. 

Cited  in  Reyburn  v.  Sawyer,  135  N.  C.  336,  63  L.  R.  A.  935.  footnote  p.  931,  102 
Am.  St.  Rep.  555,  47  S.  E.  761,  sustaining  right  of  owner  of  island  to  maintain 
action  to  redress  private  injury  resulting  from  interference  with  access  to  prop- 
erty, caused  by  fishing  net  stretched  across  navigable  channel;  Viebahn  v.  Crow 
Wing  County,  96  Minn.  286,  3  L.R.A. (N.S.)  1132,  104  N.  W.  1089,  holding  owner 
of  steamboats  may  restrain  building  of  low  bridge  over  navigable  stream;  Carver 
v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  151  Fed.  336,  sustaining  injunction  at  suit 
of  private  party  restraining  building  of  bridge  obstructing  navigable  stream  where 
irreparable  damage  shown;  Tise  v.  Whitaker-Harvey  Co.  144  N.  C.  512,  57  S.  E. 
210,  sustaining  right  of  abutting  owner  on  alley  to  maintain  action  to  restrain 
unlawful  obstruction;  McManus  v.  Southern  R.  Co.  150  N.  C.  660,  64  S.  E.  7,66, 
holding  irreparable  injury  to  property  must  be  shown  by  private  owner  seeking 
to  restrain  a  nuisance  not  involving  physical  invasion  of  the  property;  McManus 
v.  Southern  R.  Co.  150  N.  C.  666,  64  S.  E.  766,  on  necessity  of  private  owner 
proving  special  damage  in  action  to  restrain  public  nuisance;  Staton  v.  Atlantic 
Coast  Line  R.  Co.  147  N.  C.  436,  17  L.R.A. (N.S.)  953,  61  S.  E.  455,  on  right 
of  owner  of  abutting  property  to  restrain  obstruction  in  street  when  special  dam- 
age sustained. 

Cited  in  footnotes  to  South  Carolina  S.  B.  Co.  v.  Wilmington,  C.  &  A.  R.  Co.  33 
L.  R.  A.  542,  which  denies  steamboat  owner's  right  of  action  for  obstruction  of 
navigation  of  river;  Griffith  v.  Holman,  54  L.  R.  A.  178,  which  denies  private 
individual's  right  to  abate  public  nuisance  consisting  of  fence  across  navigable 
stream:  Reyburn  v.  Sawyer,  65  L.R.A.  931,  which  sustains  right  of  owner  of 
island  to  injunction  against  maintenance  of  fishing  nets  in  adjoining  waters  so 
as  to  obstruct  navigation. 

Cited  in  note    (38  L.R.A. (N.S.)    764)    on  private  right  of  action  for  obstruc- 
tion of  navigable  stream. 
"What   -waters  are  navigable. 

Cited  in  State  v.  Baum.  128  N.  C.  605,  38  S.  E.  900,  holding  use  of  cove  as^ 
shorter  and  safer  route  proves  its  navigability;  Minnesota  Canal  &  Power  Co.  v. 
Koochiching   Co.   97   Minn.   441,   5   L.R.A.(N.S.)    644,   107   N.   W.   405,   7    Ann. 
Cas.  1182,  on  what  constitutes  a  navigable  stream. 

Cited  in  notes    (42  L.R.A.  327)   on  what  waters  are  navigable;    (126  Am.  St. 
Rep.  720.  720)   on  same  point. 
Rig'ht    to    obstruct    navigation. 

Cited  in  note  (59  L.  R.  A.  66,  84)  on  right  to  obstruct  or  destroy  navigation. 

29  L.  R.  A.  703,  KIRKPATRICK  v.  BROWNFIELD,  97  Ky.  558,  53  Am.  St.  Rep. 

4-2-2.  31   8.  W.   137. 
Eligibility    of   elector. 

Cited  in  footnote  to  State  <?.T  rel.  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
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holds  that  building  and  furnishing  new  house  with  intention  of  living  in  same 
does  not  make  owner  elector  of  ward  while  renting  elsewhere. 
Eligibility  of  candidate. 

Cited  in  Hoy  v.  State,  168  Ind.  517,  81  N.  E.  509,  11  Ann.  Cas.  944,  holding 
under  statute  prohibiting  one  engaged  as  officer  or  employee  of  corporation  op- 
erating under  city  franchise  from  holding  city  office,  one  ineligible  at  time  of 
election  but  eligible  when  term  of  office  begins,  entitled  to  office;  Adams  v.  Rob- 
erts, 119  Ky.  373,  83  S.  W.  1035,  holding  under  statute  limiting  issues  in  elec- 
tion contest  to  which  candidate  was  elected  question  of  eligibility  of  contestee  a> 
affected  by  subsequent  event  cannot  be  inquired  into;  State  ex  rel.  Thornburg  v.' 
Huegle,  135  Iowa,  102,  112  X.  W.  234,  on  whether  "eligible  to  office"  means 
eligibility  at  time  of  election  or  at  time  of  entering  office. 

Cited  in  notes  (23  L.R.A.(N.S.)  1228)  on  time  as  to  which  eligibility  of  officer 
to  be  determined;  (124  Am.  St.  Rep.  219)  on  effect  of  election  where  successful 
candidate  is  ineligible. 

29  L.  R.  A.  705,  ROBERTS  v.  MITCHELL,  94  Tenn.  277,  29  S.  W.  5. 
Judgment   as   offset. 

Cited  in  footnote  to  Cleveland  v.  McCanna,  41  L.  R.  A.  852,  which  denies  right 
to  set  off  judgment,  where  entire  property  of  one  debtor  is  less  than  statute  ex- 
empts from  seizure. 
Attorney's  fees  and  expenses. 

Cited  in  McDougall  v.  Hazleton  Tripod-Boiler  Co.  31  C.  C.  A.  495,  60  U.  S.  App. 
209,  88  Fed.  225,  holding  expenses  included  in  rule  giving  attorney's  lien  for 
services;  McCauley  v.  Mayer,  14  Pa.  Dist.  R.  219,  holding  right  of  set-off  inferior 
to  attorney's  lien;  State  ex  rel.  Hinde  v.  United  States  Fidelity  &  G.  Co.  lo.'i 
Mo.  App.  166,  115  S.  W.  1081,  holding  attorney  has  no  lien  in  action  on  attaHi- 
ment  bond  where  defendant's  set  off  of  judgment  obtained  in  action  in  which 
bond  was  given  exceeds  plaintiff's  demand. 

Cited  in  footnote  to  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds  lien  for 
attorney's  fees  allowed  by  judgment  of  foreclosure  enforceable  against  land  bi«l 
in  by  mortgagee  or  assignee. 

29  L.  R.  A.  706,  BILLS  v.  HIBERNIA   INS.  CO.  87  Tex.  547,  47  Am.  St.  R«>p. 

121,  29  S.  W.  1063. 
Construction    of    insurance    policies. 

Followed  in  Delaware  Ins.  Co.  v.  Harris,  26  Tex.  Civ.  App.  547,  64  S.  \Y.  st,7. 
holding  policy  covering  various  articles  not  void  because  of  insured's  failure  to 
disclose  encumbrance  on  one,  which  was  unknown  to  him  at  time. 
.  Cited  in  Brown  v.  Palatine  Ins.  Co.  89  Tex.  595,  35  S.  W.  10(50,  denying  that 
failure  to  record  sales  of  day  preceding  fire,  violation  of  covenant  to  record  busi- 
ness transacted;  British- America  Assur.  Co.  v.  Miller,  91  Tex.  419.  39  L.  R.  A. 
547,  66  Am.  St.  Rep.  901,  44  S.  W.  60,  holding  that  insurance  on  personal  prop- 
erty while  contained  in  certain  building  does  not  cover  property  while  in  other 
place  where  family  staying  temporarily;  Phoenix  Assur.  Co.  v.  Munger  Improved 
Cotton  Mach.  Mfg.  Co.  92  Tex.  303,  49  S.  W.  222,  defining  warranty  as  state- 
ment susceptible  of  no  construction  other  than  that  parties  intended  that  policy 
should  not  be  binding  unless  true;  Daniel  v.  Modern  Woodmen.  53  Tex.  Civ. 
App.  574,  118  S.  W.  211,  holding  that  insurance  contracts  will  be  construed  liber- 
ally in  favor  of  insured;  Royal  Ins.  Co.  v.  Texas  &  G.  R.  Co.  53  Tex.  Civ.  App. 
161,  115  S.  \Y.  117,  holding  that  cotton  temporarily  placed  on  flat  car  on  switch 
is  covered  by  policy  upon  it  "while  in  depots,  platforms  and  on  grounds  adjacent 
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to  platform"  but  which  excluded  bales  on  open  cars;  London  &  L.  F.  Ins.  Co.  v. 
Davis,  37  Tex.  Civ.  App.  351,  84  S.  W.  260;  J.  I.  Kelly  Co.  v.  St.  Paul  F.  & 
M.  Ins.  Co.  56  Fla.  484,  47  So.  742,  16  Ann.  Cas.  654, — on  policy  of  insurance 
being  construed  most  favorably  to  the  insured. 
Severability    of    policy. 

Cited  in  German  Ins.  Co.  v.  Luckett,  12  Tex.  Civ.  App.  144,  34  S.  W.  173,  deny- 
ing that  failure  to  disclose  mortgage  upon  one  article  vitiates  policy  as  to  rest; 
Roberts  v.  Sun  Mut.  Ins.  Co.  13  Tex.  Civ.  App.  70,  35  S.  W.  955,  holding  that 
breach  of  iron-safe  clause  forfeits  insurance  as  to  goods  alone,  when  policy  sev- 
erable;  Georgia  Home  Ins.  Co.  v.  McKinley,  14  Tex.  Civ.  App.  11,  37  S.  W.  606, 
denying  that  violation  of  provision  of  policy  relating  to  merchandise  bars  recov- 
ery for  loss  of  building;  Sullivan  v.  Mercantile  Town  Mut.  Ins.  Co.  20  Okla.  473, 
129  Am.  St.  Rep.  761,  94  Pac.  676,  holding  that  because  one  item  of  personal 
property,  separately  set  out  and  valued  in  policy  of  insurance  covering  both  real 
and  personal  property,  is  mortgaged,  it  will  not  vitiate  entire  policy  contain  ing- 
provision  that  entire  policy  shall  be  void  if  any  of  the  personalty  insured  is  en- 
cumbered; Scottish  Union  &  Nat.  Ins.  Co.  v.  Andrews,  40  Tex.  Civ.  App.  191, 
89  S.  W.  419,  denying  that  failure  to  record  several  items  sold  on  credit  in 
ledger,  vitiates  policy  providing  insured  should  keep  complete  set  of  books. 

Cited  in  footnotes  to  Dumas  v.  Northwestern  Nat.  Ins.  Co.  40  L.  R.  A.  358, 
which  holds  entirely  void,  policy  for  certain  amount  on  furniture  as  a  whole,  for 
breach  of  condition  as  to  part;  Southern  F.  Ins.  Co.  v.  Knight,  52  L.  R.  A.  70, 
which  holds  policy  on  different  classes  of  property  for  premium  payable  in  gross 
sum,  indivisible:  Miller  v.  Delaware  Ins.  Co.  65  L.R.A.  173.  which  holds  policy 
on  a  building  and  on  fixtures  and  merchandise  therein,  specifying  a  certain  amount 
for  each,  severable  and  valid  as  to  building  and  fixtures,  notwithstanding  breach 
of  condition  as  to  inventory  avoiding  policy  as  to  merchandise. 

Distinguished  in  Sullivan  v.  Hartford  F.  Ins.  Co.  89  Tex.  607,  36  S.  W.  73, 
holding  that  false  swearing  as  to  value  of  goods  defeats  recovery  for  loss  on 
house;  Curlee' v.  Texas  Home  F.  Ins.  Co.  31  Tex.  Civ.  App.  471,  73  S.  W.  831, 
holding  entire  policy  covering  house  and  personal  property  avoided  by  existence 
of  vendor's  lien  on  land,  antedating  construction  of  house. 
Construction  of  indemnity  contracts. 

Cited  in  N.  A.  Morgan  &  Bros.  v.  Missouri,  K.  &  T.  R.  Co.  50  Tex.  Civ.  App. 
432,  110  S.  W.  978,  holding  lease  framed  by  railway  company  containing  in- 
demnity against  loss  by  fire  should  be  construed  strictly  against  the  railway  com- 
pany when  relied  thereon  as  a  contract  of  indemnity. 

29  L.  R.  A.  708,  LANE  v.  MINNESOTA  STATE  AGRI.  SOC.  62  Minn.  175,  64  N. 
W.  382. 

Reaffirmed  on  second  appeal  in  67  Minn.  66,  69  N.  W.  463. 

Liability    for    injury    or    death    of    persons    at,    or    on    Tray    to,    public    en- 
tertainment. 

Reaffirmed  on  second  appeal  in  Lane  v.  Minnesota  State  Agri.  Soc.  67  Minn.  66, 
69  N.  W.  463.  sustaining  right  to  recover  for  entry  of  track  bolter  in  race  without 
informing  rider  of  horse's  habits. 

Cited  in  Indianapolis  Street  R.  Co.  v.  Dawson,  31  Ind.  App.  608,  68  N.  E.  909, 
holding  street  car  company  liable  for  conspiracy  among  its  employees  to  assault 
eolored  people  at  exhibition  given  in  company's  park,  where  company  had  knowl- 
edge of  such  conspiracy  but  transported  colored  people  without  warning  them ; 
Thornton  v.  Maine  State  Agri.  Soc.  97  Me.  114,  94  Am.  St.  Rep.  488,  53  Atl.  979, 
holding  agricultural  society  liable  for  death  of  one  killed  by  stray  bullet  fired  in 
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•hooting  gallery  on  fair  grounds;  Murrell  v.  Smith,  152  Mo.  App.  115,  133  S. 
\V.  76,  holding  that  managers  of  public  entertainments  are  bound  to  exercise 
reasonable  diligence  to  keep  premises  in  reasonably  safe  condition;  White  v. 
Alabama  Insane  Hospital,  138  Ala.  483,  35  So.  454,  holding  insane  hospital  agency 
of  state  and  cannot  be  sued  for  tort;  Williams  v.  Mineral  City  Park  Asso.  128 
Iowa,  38,  1  L.R.A.(N.S.)  431,  111  Am.  St.  Rep.  184,  102  N.  W.  783,  5  Ann. 
('as.  !)24,  holding  owners  and  managers  of  exhibition  and  amusement  places  arc 
held  to  an  exercise  of  reasonable  care  for  protection  and  safety  of  their  patrons: 
Blakeley  v.  White  Star  Line,  154  Mich.  639,  19  L.R.A.(N.S.)  774,  129  Am.  St. 
Rep.  496,  118  X.  W.  482.  holding  him  liable  where  he  allowed  game  of  throw  and 
catch  near  dancing  pavilion  and  guest  was  hit  by  ball;  Claussen  v.  Luverne.  103 
Minn.  495,  15  L.R.A.(N.S.)  700,  115  X.  W.  643,  14  Ann.  Gas.  673,  holding  city 
not  liable  in  tort  for  the  mistaken  action  of  city  council  in  attempting  to  revoke 
a  license  to  sell  intoxicating  liquors. 

Cited  in  footnotes  to  Richmond  &  M.  R,  Co.  v.  Moore,  37  L.  R.  A.  258,  which 
holds  street  car  company  owning  park  liable  for  killing  of  boy  by  fall  of  pole  used 
in  balloon  ascension;  Hallyburton  v.  Burke  County  Fair  Asso.  38  L.  R.  A.  156. 
which  denies  right  of  action  against  fair  association,  which  was  free  from  negli- 
gence, for  injury  to  bystander  by  bolting  of  vicious  horse  from  race  track: 
Thompson  v.  Lowell,  I.  &  H.  Street  R.  Co.  40  L.  R,  A.  345,  which  holds  street 
railway  company  liable  for  injury  to  spectator  at  free  exhibition  of  markmanshi|> 
given  by  independent  contractor  on  company's  grounds;  Smith  v.  Benick,  42  L. 
R,  A.  277,  which  denies  liability  of  proprietor  of  public .  resort  for  negligence  of 
balloonist,  who  was  independent  contractor;  Sebeck  v.  Plattdeutsche  Volkstest 
Verein,  50  L.  R.  A.  199,  which  denies  proprietor's  liability  for  injury  to  spectator 
bv  explosion  of  bomb  in  hands  of  skilled  person  at  exhibition;  Mastad  v.  Swedish 
Brethren,  53  L.  R.  A.  803,  which  holds  proprietor  of  place  of  amusement  required 
to  use  reasonable  care  to  protect  patrons  from  assaults  by  one  rendered  disorderly 
by  liquor  sold  there;  Clark  v.  Northern  P.  R.  Co.  59  L.  R.  A.  508,  which  denies 
liability  of  railroad  company  permitting  circus  on  its  vacant  land  adjoining 
switch  yard,  for  injury  to  person  crossing  yard  to  reach  circus. 
Duty  of  master  to  warn  servant. 

Cited  in  note   (44  L.  R,  A.  56)   on  duty  of  master  to  instruct  and  warn  serv- 
ants as  to  perils  of  employment. 
Powers    and    liabilities    of    public    Institutions. 

Cited  in  Lynle  v.  National  Home,  170  Fed.  845,  holding  that  charitable  insti- 
tution engaged  as  agency  of  federal  government  in  discharge  of  governmental 
function,  is  not  liable  for  negligent  act  of  officers. 

Cited  in  footnotes  to  Re  Royer,  44  L.  R.  A.  364,  which  sustains  power  of  state 
university  to  take  bequest;  Oklahoma  Agri.  &  M.  College  v.  Willis,  40  L.  R.  A. 
677,  which  denies  power  to  sue  agricultural  and  mechanical  college  created  by  and 
existing  under  statute;  Maia  v.  Eastern  State  Hospital,  47  L.  R,  A.  577,  which  de- 
nies liability  of  state  hospital  for  injuries  to  inmate  from  negligence  or  miscon- 
duct of  persons  in  charge;  Trevett  v.  Prison  Asso.  50  L.  R.  A.  564,  which  holds 
prison  association,  not  controlled  by  state,  liable  for  its  torts;  Moody  v.  State's 
Prison,  53  L.  R,  A.  855,  which  denies  liability  of  state  to  prison  guard  for  injury 
by  defective  ladder;  Overholser  v.  National  Home  for  Disabled  Volunteer  Sol- 
diers, 62  L.  R.  A.  936,  which  holds  national  home  for  disabled  soldiers,  a  part  of 
United  States  government,  not  subject  to  action  sounding  in  tort. 

Distinguished  in  Berman  v.  Cosgrove,  95  Minn.  354,  104  N.  W.  534;  Berman 
v.  Minnesota  State  Agri.  Soc.  93  Minn.  128,  100  N.  W.  732, — holding  under  chap- 
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ter  126,  Laws  1903  it  became  a  department  of  state-  and  immune  from  suits 
brought  for  the  wrongful  conduct  of  its  servants. 

—  Legislative    control    of. 

Cited  in  footnote  to  Watson  Seminary  v.  County  Court,  45  L.  R.  A.  675,  which 
holds  charter  provisions  of  educational  corporation  changeable  at  will  of  legis- 
lature. 

29  L.  R.  A.  712,  STATE  MUT.  F.  INS.  CO.  v.  BRINKLEY  STAVE  &  HEADING 

CO.  61  Ark.  1,  54  Am.  St.  Rep.  191,  31  S.  W.  157. 
Failure  to  comply  with  statute  as  affecting  contract. 

Cited  in  American  Bldg.  &  L.  Asso.  v.  Rainbolt,  48  Neb.  452,  67  N.  W.  493.  hold- 
ing failure  of  foreign  loan  association  to  comply  with  statute  not  ground  for  re- 
scinding contract;  Vermont  Loan  &  T.  Co.  v.  Hoffman,  5  Idaho,  384,  37  L.  R.  A. 
511,  95  Am.  St.  Rep.  186,  49  Pac.  314,  holding  loan  of  money  without  license, 
valid,  though  misdemeanor;  Hughes  v.  Snell,  28  Okla.  834,  34  L.R.A. (N.S.) 
1137,  115  Pac.  1105,  Ann.  Gas.  1912  D,  374,  holding  that  failure  of  real  estate 
agent  to  pay  license  tax  is  no  defense  to  action  for  his  commissions  on  sale;  State 
v.  American  Book  Co.  69  Kan.  10,  1  L.R.A.(N.S.)  1045,  76  Pac.  411,  2  Ann.  Gas. 
56.  holding  under  statute  not  expressly  declaring  void,  contracts  made  by  foreign 
corporation  not  complying  with  statute,  state  cannot  cancel  contracts  made  by 
foreign  corporation  prior  to  compliance,  after  corporation  has  complied  there- 
with; Kendrick  &  Roberts  v.  Warren  Bros.  Co.  110  Md.  71,  72  Atl.  461,  holding 
under  statute  providing  for  imposition  of  fine  on  foreign  corporations  not  com- 
plying with  statute,  contracts  made  by  foreign  corporation  not.  complying  there- 
with are  valid;  Woolfoot  v.  Dixie  Cotton  Oil  Co.  77  Ark.  207,  113  Am.  St.  Rep. 
139,  91  S.  W.  306,  7  Ann.  Gas.  217,  holding  under  statute  requiring  foreign 
corporation  to  file  copy  of  articles  of  incorporation  and  statement  of  capital  stock 
used  in  state  before  suing  on  contract  in  foreign  corporation  may  recover  on  con- 
tract if  articles  and  statement  are  filed  after  commencing  suit. 

Cited  in  note  (4  L.R.A.  (N.S. )  689)  on  imposition  of  penalty  as  affecting  va- 
lidity of  contract  by  foreign  corporation  without  complying  with  statutory  con- 
ditions of  doing  business. 

—  Of   insurance. 

Cited  in  Lumbermen's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  149  Mo. 
178,  50  S.  W.  281,  holding  that  foreign  insurance  company  will  be  subrogated  to 
own<'r's  rights  against  railroad  for  destruction  of  property,  although  no  certifi- 
cate obtained  in  state. 

C'ited  in  footnote  to  Swing  v.  Munson,  58  L.  R.  A.  223,  which  holds  insurance 
contract,  valid  where  made,  not  enforceable  in  state  where  property  located,  whose 
laws  directly  violated. 
Conflict   of   laws  as   to   insurance   contracts. 

Cited  in  note    (63  L.  R.  A.  837,  852)    on  conflict  of  laws  as  to  contracts  of 
insurance. 
"What  laws  govern. 

Cited  in  Franklin  L.  Ins.  Co.  v.  Galligan,  71  Ark.  300,  100  Am.  St.  Rep.  73,  73 
S.  W.  102,  holding  that  contract  of  insurance,  made  in  state  and  to  be  performed 
therein,  is  governed  by  its  statutes  relating  to  misrepresentations. 

Cited  in  footnote  to  Cravens  v.  New  York  L.  Ins.  Co.  53  L.  R.  A.  305,  which 
holds  life  policies  of  foreign  company,  taking  effect  on  delivery  and  collection  of 
premium,  governed  by  law  of  state  of  delivery,  notwithstanding  provision  in 
policy. 
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Delivery   of   contracts. 

Cited  in  Title  Guaranty  &  Surety  Co.  v.  Bank  of  Fulton,  89  Ark.  478,  33 
L.R.A.(N.S.)  679,  117  S.  W.  537,  holding  acceptance  of  written  application  for 
bond  by  surety  company  and  mailing  of  same  to  person  bonded,  a  delivery  of 
bond. 

29  L.  R.  A.  714,  STATE  v.  SWETT,  87  Me.  99,  47  Am.  St.  Rep.  306,  32  Atl.  806. 
Knowledge  as  element  of  crime. 

Cited  in  State  v.  Rogers,  95  Me.  102,  85  Am.  St.  Rep.  395,  49  Atl.  564,  holding 
knowledge  of  character  of  article  not  necessary  to  sustain  conviction  for  sale  or 
oleomargine;  Com.  v.  Mixer,  207  Mass.  148,  31  L.R.A. (N.S.)  471,  93  N.  E.  249T 
20  Ann.  Cas.  1152,  holding  that  carrier  is  not  excused  from  liability  for  carry- 
ing liquor  contrary  to  statute  even  though  he  is  ignorant  of  contents  of  package. 
Game  laws. 

Cited  in  Dickhaut  v.  State,  85  Md.  464,  36  L.  R.  A.  767,  60  Am.  St.  Rep.  332,  37 
Atl.  21,  holding  possession  during  close  season  of  game  killed  in  another  state, 
lawful. 

Cited  in  footnotes  to  Selkirk  v.  Stevens,  40  L.  R.  A.  759,  which  holds  game 
killed  by  Indians  on  reservation,  and  sold  to  other  Indian,  subject  to  game  laws 
of  state  after  taken  from  reservation;  State  v.  Schuman,  47  L.  R.  A.  153,  which 
sustains  statute  prohibiting  sale,  or  keeping  for  sale,  of  trout;  People  v.  Buffalo 
Fish  Co.  52  L.  R,  A.  803,  which  holds  void,  act  prohibiting  possession  of  certain 
fish  during  close  season. 

Cited  in  notes  (39  L.R.A.  590)   on  governmental  control  over  right  of  fishery: 
(78  Am.  St.  Rep.  260)   on  acts  which  legislature  may  declare  criminal. 
Justification    of    leg-al    duty. 

Cited  in  Muskin  v.  Moulton,  104  Me.  559,  72  Atl.  617,  holding  deputy  sheriff 
not  liable  for  trespass  for  doing  what  writ  of  replevin  expressly  enjoined  him 
to  do. 

29  L.  R.  A.  718,  JUDSON  v.  GIANT  POWDER  CO.  107  Cal.  549,  48  Am.  St.  Rep. 

146,  40  Pac.  1020. 
Presumption    of    negligence. 

Cited  in  McCurrie  v.  Southern  P.  Co.  122  Cal.  562,  55  Pac.  324,  holding  that 
sudden  jerking  of  train,  causing  door  to  close  on  passenger's  hand,  raises  pre- 
sumption of  negligence;  Chico  Bridge  Co.  v.  Sacramento  Transp.  Co.  123  Cal.  is:;. 
55  Pac.  780,  holding  that  collision  of  barge  with  bridge  creates  presumption  of 
carrier's  negligence;  Knott  v.  McGilvray,  124  Cal.  132.  56  Pac.  789,  holding  that 
fall  of  tool  from  building  upon  walk  raises  presumption  of  negligence;  Bosipii 
v.  Sutro  R.  Co.  131  Cal.  400,  63  Pac.  682,  holding  derailment  of  trolley  c-.ir, 
injuring  passenger,  prima  facie  proof  of  negligence;  Harrison  v.  Sutter  Street  R. 
Co.  134  Cal.  550,  55  L.  R.  A.  609,  66  Pac.  787,  holding  that  mere  fact  of  injury 
to  passenger  by  collision  of  car  with  wagon  raises  no  presumption  of  negligence 
against  both ;  Rowe  v.  Such,  134  Cal.  574,  66  Pac.  862,  holding  that  injury  by  col- 
lision with  runaway  creates  no  presumption  of  negligence:  Vorbrich  v.  Geuder  &. 
P.  Mfg.  Co.  96  Wis.  281,  71  N.  W.  434,  holding  unexpected  revolution  of  machine, 
injuring  operator,  prima  facie  proof  of  negligence;  Raney  v.  Lachance.  90  Mo. 
App.  484,  70  S.  W.  376,  holding  that  breaking  of  window  caused  l>\  swinging  of 
timbers  raises  no  presumption  as  to  negligence  of  one  or  both  servants;  Kahn  v. 
Triest-Rosenberg  Cap  Co.  139  Cal.  344,  73  Pac.  164,  holding  that  injury  to  goods, 
due  to  overflow  of  water  from  boiler  on  upper  floor,  caused  by  breaking  of  cap  on 
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water  pipe  projecting  into  fire  box,  creates  prima  facie  case  of  negligence;  Brad- 
*ord  Glycerine  Co.  v.  Kizer,  51  C.  C.  A.  528,  113  Fed.  898,  holding  that  sponta- 
neous explosion  of  nitroglycerin  creates  presumption  of  impurity ;  Beall  v.  Seattle, 
28  Wash.  604,  61  L.  R.  A.  593,  92  Am.  St.  Rep.  892,  69  Pac.  12,  holding  that  ex- 
plosion of  boiler  under  walk,  unexplained,  raises  presumption  of  negligence; 
Whaley  v.  Sloss-Sheffield  Steel  &  I.  Co.  164  Ala.  228,  51  So.  419,  20  Ann.  Cas. 
822,  holding  that  explosion  resulting  from  storage  of  large  quantity  of  dyna- 
mite raises  presumption  of  negligence;  Rathbun  v.  White,  157  Cal.  254,  107 
Pac.  309,  holding  that  explosion  of  powder  kept  in  such  quantities  as  to  be  very 
dangerous  to  property  in  neighborhood,  raised  presumption  of  negligence; 
Bauhofer  v.  Crawford,  16  Cal.  App.  679,  117  Pac.  931,  holding  that  presumption 
of  negligence  arises  where  automobile  collided  with  milk  wagon  carrying  light, 
standing  in  well-lighted  street,  which  was  clear;  Cincinnati  Traction  Co.  v. 
Holzenkamp,  74  Ohio  St.  385,  6  L.R.A.  (N.S.)  803,  113  Am.  St.  Rep.  980,  78  X. 
E.  529,  holding  falling  of  trolley  pole  from  electric  car  upon  person  about  to 
board  car  raises  presumption  of  negligence;  Harlow  v.  Standard  Improv.  Co. 
145  Cal.  480,  78  Pac.  1045,  holding  running  of  steam-roller  against  building, 
fences,  sidewalk  and  shrubbery  raises  presumption  of  negligence;  Bowley  v.  Man- 
grum  &  Otter,  3  Cal.  App.  234,  84  Pac.  996,  holding  refusal  to  instruct  jury  that 
negligence  could  not  be  inferred  from  accident,  proper  in  a  case  where  trap  ele- 
vator door  in  public  sidewalk  is  opened  from  beneath  injuring  pedestrian. 

Cited  in  footnote  to  Esberg-Gunst  Cigar  Co.  v.  Portland,  43  L.  R.  A.  435,  which 
holds  bursting  of  water  main  three  times  under  ordinary  pressure,  evidence  of 
negligence. 

Cited  in  notes  (1  L.R.A.  (N.S.)  299)  on  presumption  of  negligence  of  master 
from  unexplained  starting  of  machinery  injuring  servant;  (6  L.R.A. (N.S.) 
800)  on  applicability  of  res  ipsa  loquitur  in  absence  of  contractual  relations; 
(113  Am.  St.  Rep.  993,  1003,  1015)  on  presumption  of  negligence  from  hap- 
pening of  accident  causing  personal  injuries:  (19  Eng.  Rul.  Cas.  13)  on  prima 
facie  liability  for  negligence  of  occupier  of  a  tenement. 

Distinguished  in  Sauer  v.  Eagle  Brewing  Co.   3  Cal.   App.  132,  84  Pac.  425, 
holding   res   ipsa  loquitur   has   no   application   to   case   where   pedestrian    is   in- 
jured by  team  at  street  crossing. 
\  cii !  iii«-iir«-    or    nuisance    in    respect    to    explosives. 

Cited  in  Kinney  v.  Koopman,  116  Ala.  324,  37  L.  R.  A.  501,  footnote  p.  497,  67 
Am.  St.  Rep.  119,  22  So.  503.  holding  storing  of  explosives  in  wooden  building  in 
populous  part  of  city,  negligence:  \yaters-Pierce  Oil  Co.  v.  Snell,  47  Tex.  Civ. 
App.  421,  106  S.  W.  170,  holding  that  one  using  highly  explosive  material  is 
bound  to  exercise  great  care  to  prevent  injury  which  prudent  man  would  foresee 
might  result  from  it;  Flynn  v.  Butler,  189  Mass.  386,  75  N.  E.  730,  holding 
magazine  for  storage  of  dynamite  where  floor  is  soaked  with  nitroglycerine  is 
a  nuisance  when  located  in  populous  neighborhood. 

Cited  in  footnotes  to  Ryan  v.  Los  Angeles  lee  &  Cold  Storage  Co.  32  L.  R.  A. 
524,  which  holds  negligence  shown  by  explosion  of  generator  of  refrigerator  while 
inexperienced  employees  are  attempting  to  stop  leak;  Fuchs  v.  St.  Louis,  34  L. 
R.  A.  118,  which  holds  city  liable  for  explosion  of  sewer  with  obstructed  outlet, 
from  formation  of  gases  from  oil  poured  into  same  during  fire;  Hatcher  v.  Dunn, 
36  L.  R.  A.  689.  which  holds  inspector  of  oil  not  absolutely  liable  for  incorrectly 
branding  it:  Bradford  Glycerine  Co.  v.  St.  Mary's  Woolen  Mfg.  Co.  45  L.  R.  A. 
658.  which  holds  owner  of  nitroglycerin  liable  for  injuries  by  explosion,  though 
froo  from  nrgligence. 

Cited    in   notes    (15   L.R.A.  (N.S.)    549)    on   liability   for   escape   of   dangerous 
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substance  stored  on  premises;    (67  Am.  St.  Rep.  135,  137)  on  liability  for 
ing  explosives;    (107  Am.  St.  Rep.  244)   on  what  are  public  nuisances. 

Distinguished  in  Kleebauer  v.  Western  Fuse  &  Explosives  Co.  138  Cal.  502.  60 
L.  R.  A.  381,  94  Am.  St.  Rep.  62,  71  Pac.  617,  holding  storage  of  gunpo.vder 
in  quantities  necessary  for  business  not  nuisance  per  se. 
Municipal   control   over  nuisance. 

Cited  in  notes   (38  L.  R.  A.  311)   on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;    (38  L.  R.  A.  642)   on  municipal  power  over 
nuisances  relating  to  trade  or  business. 
Burden  of  proof  as   to  negligence. 

Cited  in  Dieterle  v.  Bekin,  143  Cal.  687,  77  Pac.  664,  holding  that  in  action  for 
loss  of  goods  by  burning  of  warehouse,  burden  of  proof  to  show  freedom  from 
negligence  is  upon  warehouseman  after  proof  of  his  negligence  as  to  place  and 
manner  of  storing  property. 

29  L.  R.  A.  729,  GOODLOE  v.  MEMPHIS  &  C.  R.  CO.  107  Ala.  233,  54  Am.  St. 

Rep.  67,  18  So.  166. 
Master's   liability   for  acts   of  servant. 

Cited  in  Steele  v.  May,  135  Ala.  489,  33  So.  30,  holding  master  liable  for  injury 
to  goods  caused  by  servant's  negligence  in  allowing  bath  tub  to  overflow;  Tobler 
v.  Pioneer  Min.  &  Mfg.  Co.  166  Ala.  510,  52  So.  86,  to  the  point  that  if  servant 
go  beyond  range  of  employment  and,  of  his  own  will  do  unlawful  act:  injurious 
to  another,  master  is  not  liable;  Ploof  v.  Putnam,  83  Vt.  259,  26  L.R.A.(X.S.) 
254,  138  Am.  St.  Rep.  1085,  75  Atl.  277,  holding  that  owner  of  island  is  re- 
sponsible for  result  of  act  of  caretaker  in  casting  off  moorings  of  vessel  which 
had  sought  refuge  of  wharf  in  storm,  although  done  contrary  to  instructions; 
Mayfield  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  97  Ark.  32,  32  L.R.A.  (  N.S.  )  530,  133  S. 
W.  168,  holding  railroad  not  liable  for  act  of  station  agent  in  securing  arrest 
of  passenger  on  train;  St.  Louis  S.  R.  Co.  v.  Mayfield,  35  Tex.  Civ.  App.  SO,  79 
S.  \V.  365,  upholding  necessity  of  pleading  and  proving  in  action  for  damages 
for  injuries  caused  by  servants  of  railroad  company,  that  they  were  authorized 
to  do  the  act  resulting  in  the  injury;  Stewart  v  Cary  Lumber  Co.  146  N.  C.  92, 
59  S.  E.  545,  holding  corporation  operating  lumber  train  liable  for  injuries  1o 
one  in  a  runaway  caused  by  its  employees  maliciously  blowing  whistle  to  frighten 
mule;  Savannah  Electric  Co.  v.  Hodges,  6  Ga.  App.  474,  65  S.  E.  322,  denying 
liability  of  master  for  injury  to  servant  from  accidental  starting  of  car  caused 
by  other  employee  playfully  striking  at  him:  Louisville  &  X.  R.  Co.  v.  Gellen, 
166  Ind.  324,  76  N.  E.  1058,  on  liability  of  master  for  injuries  caused  by  serv- 
ant not  in  the  line  of  .his  employment. 

Cited  in  notes  (3  L.R.A.  (N.S.)  605)  on  injury  to  passenger  by  sportive  act  of 
servant:  (23  L.R.A.  (N.S.)  1059)  on  liability  of  railroad  for  acts  of  employee 
of  sleeping  or  Pullman  car  company  toward  passengers:  (40  L.R.A.  (X.S.)  1007, 
1008,  1049,  1072)  on  liability  of  carrier  for  wilful  torts  of  servants  to  pas- 
sengers; (74  Am.  St.  Rep.  803)  on  liability  of  parent  for  acts  of  childre  :  (76 
Am.  St.  Rep.  396,  397)  on  liability  for  negligence  and  torts  of  independent  con- 
tractors; (88  Am.  St.  Rep.  786,  787,  792,  797)  on  liability  of  principal  for 
unauthorized  acts  of  agent;  (59  Am.  St.  Rep.  608;  101  Am.  St.  Rep.  737)  on 
exemplary  damages  for  act  of  employee;  (17  Eng.  Rul.  Cas.  280;  25  Eng.  Rul. 
Cas.  143)  on  master's  liability  for  tort  committed  by  servant. 
-  For  assault. 

Cited  in  Case  v.  Hulsebush,  122  Ala.  217,  26  So.  155,  holding  tax  collector  liable 
for  assault  by  deputy  while  collecting  taxes;  Holler  v.  Ross,  68  X.  J.  L.  329,  59 
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L.  R.  A.  946,  96  Am.  St.  Rep.  546,  53  Atl.  472,  denying  liability  for  shooting 
trespasser  who  refused  to  leave,  by  one  employed  to  watch. 

Annotation  cited  in  Southern  R.  Co.  v.  James,  118  Ga.  344,  63  L.R.A.  259,  45 
S.  E.  303,  holding  railway  company  liable  for  injuries  caused  by  night  watch- 
man shooting  escaping  prisoner  whom  he  had  arrested  for  stealing  ride. 

Cited  in  footnotes  to  St.  Louis  S.  W.  R.  Co.  v.  Jones,  39  L.  R.  A.  784,  which 
holds  carrier  liable  for  conductor's  unreasonably  beating  passenger  who  slapped 
his  face;  Haver  v.  Central  R.  Co.  43  L.  R.  A.  84,  which  holds  carrier  liable  for  ma- 
licious assault  by  employee  on  passenger;  McDermott  v.  American  Brewing  Co. 
52  L.  R.  A.  684,  which  denies  master's  liability  for  assault  by  servant  to  protect 
his  own  interests;  Birmingham  R.  &  Electric  Co.  v.  Baird,  54  L.  R.  A.  752,  which 
holds  carrier  liable  for  conductor's  assault  on  passenger;  Kohner  v.  Capital  Trac- 
tion Co.  62  L.  R.  A.  875,  which  requires  carrier,  when  peaceable  passenger  on 
street  car  is  unlawfully  assaulted  by  conductor,  to  show  that  injury  was  result 
of  unavoidable  accident;  McNamara  v.  St.  Louis  Transit  Co.  66  L.R.A.  486, 
which  holds  exemplary  damages  against  street  car  company  justified  by  con- 
ductor's intentional  and  unjustified  kicking  of  boy  attempting  to  board  car. 

29  L.  R.  A.  731,  DENNIS  v.  CAUGHLIN,  22  Nev.  447,  58  Am.  St.  Rep.  761,  41 

Pac.  768. 
Tampering;    with    ballots   as   affecting:   canvass. 

Cited  on  second  appeal  in  Dennis  v.  Caughlin,  23  Nev.  191,  44  Pac.  818,  holding 
that  rule  that  ballots  control  canvass  does  not  apply  when  ballots  are  tampered 
with, 
m-i  i  M-;  11  ish  i  ni;    marks   on    ballots. 

Cited  in  McMahon  v.  Polk,  10  S.  D.  305,  47  L.  R.  A.  840,  73  N.  W.  77,  denying 
that  blurred  cross  vitiates  ballot;  State  ex  rel.  Orr  v.  Fawcett,  17  Wash.  208,  49 
Pac.  346,  holding  ballots  having  cross  at  left  instead  of  right  of  name,  valid; 
Strosnider  v.  Turner,  29  Nev. /350,  90  Pac.  581,  holding  under  statute  requiring 
ballots  to  be  marked  by  cross  with  a  stamp  the  making  of  rectangular  marks 
and  blotches  are  distinguishing  or  illegal  marks:  Strosnider  v.  Turner,  29  Nev. 
351,  90  Pac.  581,  holding  under  statute  requiring  ballots  to  be  marked  with- 
cross.  fact  that  rectangular  outline  of  stamp  surrounding  cross  was  left  on  bal- 
lot does  not  invalidate  same  where  cross  is  distinguishable;  Cross  v.  Keathley, 
119  Tenn.  579,  105  S.  W.  854,  holding  ballots  containing  in  addition  to  matter 
prescribed  by  statute  certain  black  lines  and  the  words  "for"  and  "vote  for  two" 
invalid. 

Cited  in  footnotes  to  Buckner  v.  Lynip,  30  L.  R.  A.  354,  which  holds  that  fail- 
ure of  inspectors  to  take  number  strips  from  ballot  does  not  prevent  counting 
same ;  Jennings  v.  Brown,  34  L.  R.  A.  45,  which  holds  legality  of  ballot  not  de- 
stroyed by  addition  of  party  name  after  candidate's  name. 

Distinguished  in  Howser  v.  Pepper,  8  N.  D.  497,  79  N.  W.  1018,  denying  that 
cross  in  square  and  at  head  of  column  vitiates  ballot. 
Marking;  ballots. 

Cited  in  footnote  to  Parker  v.  Orr,  30  L.  R.  A.  227,  which  holds  provision  as  to 
marking  ballot  with  cross  not  mandatory. 

Cited  in  note  (47  L.  R.  A.  816,  817,  820,  822,  825,  826,  833)   on  marking  offi- 
cial ballot. 
Review   of   errors    not   assigned. 

Cited  in  Strosnider  v.  Turner,  30  Nev.  162,  133  Am.  St.  Rep.  710,  93  Pac.  502; 
Strosnider  v.  Turner,  29  Nev.  351,  90  Pac.  581, — holding  where  in  election  con- 
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test   rulings   of   trial   court   on  validity   of   ballots,   are   not   assigned   as   error, 
supreme  court  will  not  pass  upon  them. 

29  L.  R.  A.  734,  OTTUMWA  v.  ZEKIND,  95  Iowa,  622,  58  Am.  St.  Rep.  447,  64 

N.  W.  646. 
Uniformity  of  license  tax  OP  privilege*. 

Cited  in  Levy  v.  State,  161  Ind.  261,  68  N.  E.  172,  holding  constitutional  privi- 
lege as  to  uniformity  of  taxation  not  violated  by  statute  exempting  sheriffs,  as- 
signees, and  receivers  from  payment  of  transient  merchant  license  tax ;  Scran- 
ton  v.  Hensen,  151  Iowa,  227,  130  N.  W.  1079,  holding  that  term  "transient 
merchant"  in  license  ordinance  has  reference  to  business  of  merchant  rather  than 
to  his  place  of  residence;  Whitley  v.  Johnson,  135  Iowa,  620,  113  N.  W.  .V>n. 
sustaining  validity  of  ordinance  requiring  license  of  traveling  physicians. 

Cited  in  footnotes  to  Broadfoot  v.  Fayetteville,  39  L.  R.  A.  245,  which  Mi- 
tains  statute  discriminating  in  favor  of  nonresidents  of  city  as  to  allowing  stork 
to  run  at  large;  Knisely  v.  Cotterel.  50  L.  R.  A.  86,  which  sustains  statute  fix- 
ing different  rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  of 
trade;  Harrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void,  ordinance  im- 
posing greater  license  fee  for  sale  of  liquors  on  main  street  of  town  than  else- 
where; State  v.  Garbroski,  56  L.  R.  A.  570,  which  holds  void,  statute  exempting 
veterans  from  requirement  of  peddling  license;  Com.  use  of  Titusville.  v.  Clark. 
57  L.  R.  A.  348,  which  holds  void,  exemption  from  license  tax  of  contranor- 
and  real  estate  dealers,  but  not  others,  whose  business  is  less  than  $1,000. 

Cited    in    notes    (40   L.R.A. (N.S. )    286)    on    discrimination    against    nonresi- 
dents, in  imposing  license  or  occupation  tax;    (123    *ai.  St.  Rep.  257,  261.  2(i4. 
278)    on   constitutional   limitations   on    power   to   impose   license   or   occupation 
taxes. 
Reasonableness   of  license  fee. 

Cited  in  Burlington  v.  Unterkircher,  99  Iowa,  405,  68  N.  W.  795,  holding  an- 
nual license  fee  of  $10  for  each  hack  not  unreasonable;  Iowa  City  v.  Newell,  115 
Iowa,  58,  87  N.  W.  739,  holding  transient  merchant's  license  fee  of  $50  reason- 
able; Stull  v.  DeMattos,  23  Wash.  76,  51  L.  R.  A.  895,  62  Pac.  451,  holding 
auctioneer's  license  fee  of  $25  per  day  valid  exercise  of  taxing  power;  Easterly 
v.  Irwin,  99  Iowa,  697,  68  N.  W.  919,  holding  taxation  for  revenue  not  author- 
ized under  power  to  license,  and  tax  for  such  purpose  would  be  unreasonable: 
Springfield  v.  Jacobs,  101  Mo.  App.  343,  73  S.  W.  1097.  holding  ordinance  im- 
posing license  tax  of  $50  per  day  on  person  conducting  transient  clothing  or 
jewelry  business,  unreasonable;  Fiscal  Ct.  v.  F.  &  A.  Cox  Co.  132  Ky.  744,  21 
L.R.A. (N.S.)  84,  117  S.  W.  296.  declaring  ordinance  requiring  license  tax  of 
two  hundred  dollars  on  each  four-horse  wagon  operated  for  hire,  invalid  as 
prohibitive. 

Cited  in  notes    (30  L.R.A.  426,  431)    on  limit  of  amount  of  license  fees:    i  :;."> 
L.R.A.  (X.S.)    1075)   on  validity  of  license  tax.  on  peddlers  so  high  as  to  be  pro- 
hibitory. 
License  as   to  uiortgragre  sale. 

Cited  in  Iowa  City  v.  Newell,  115  Iowa,  58,  87  N.  W.  739,  holding  sale  under 
mortgage,  as  agent,  no  excuse  for  failure  to  obtain  license. 

29  L.  R.  A.  737,  ELLISON  v.  ALBRIGHT.  41  Neb.  93,  59  N.  W.  703. 
Certificate  of  tax  sale  as  presumption  of  assessment. 

Cited  in  Merrill  v.  Wright,  41  Neb.  :r>5,  ->9  N.  W.  787,  holding  that  treas- 
urer's certificate  of  tax  sale  raises  no  presumption  of  assessment  of  taxes. 


541  L.  E.  A.  CASES  AS  AUTHORITIES.  [29  L.R.A.  743 

Jury's    determination    of    damages. 

Cited  in  Ellison  v.  Brown,  43  Neb.  69,  61  N.  W.  97,  holding  instruction  that 
jury  may  determine  general  damages  from  malicious  prosecution,  when  no  spe- 
cial damages  shown,  proper. 
Receipt   as   evidence   of   payment. 

Cited  in  Doherty  v.  Doherty,  155  Mo.  App.  488,  134  S.  W.  1112,  holding  that 
receipt  is  not  competent  evidence  of  payment  therein  acknowledged  against 
stranger  to  transaction. 

29   L.   R.   A.   743,   CAPITAL   CITY  WATER   CO.  v.   STATE,    105   Ala.   406,    18 

So.  62. 
Forfeiture    of    charter    for    misuse. 

Cited  in  State  ex  rel.  Scott  v.  United  States  Endowment  &  T.  Co.  140  Ala. 
619,  103  Am.  St.  Rep.  60,  37  So.  442,  refusing  to  vacate  charter  of  corporation 
for  failure  to  maintain  principal  office  in  state  for  two  years  after  organization 
as  provided  by  charter. 

Cited  in  footnotes  to  State  ex  rel.  Sheets  v.  Mt.  Hope  College  Co.  52  L.  R.  A. 
365,  which  authorizes  dissolution  of  educational  institution  for  sale  of  diplomas 
without  regard  to  merit;  State  ex  rel.  Mylrea  v.  Janesville  Water  Power  Co. 
32  L.  R.  A.  391,  which  holds  right  to  forfeit  water  company's  franchise  for  over- 
bonding  wrongful  issue  of  stock,  losf;  by  delay ;  Palestine  Water  &  Power  Co.  v. 
Palestine,  40  L.  R.  A.  203,  which  holds  flagrant  disregard  of  duty  to  furnish 
wholesome  water,  ground  for  forfeiting  water  company's  franchise. 
Municipal  regulation  of  water  supply. 

Cited  in  Weatherly  v.  Capital  City  Water  Co.  115  Ala.  179,  22  So.  140,  hold- 
ing that  city  may  compel  continuance  of  water  supply  during  pendency  of  dis- 
solution proceedings. 

Cited  in  footnote  to  Du  Bois  v.  Du  Bois  City  Waterworks  Co.  34  L.  R.  A.  92, 
which  holds  cancelation  of  contract  by  city  for  water  supply  not  justified  by 
inadequacy  of  supply. 

Cited  in  note    (til   L.  R.  A.  87,  93)    on  establishment  and  regulation  of  mu- 
nicipal water  supply. 
Dissolution   of  municipal  corporation. 

Cited  in  West  End  v.  State,  138  Ala.  301,  36  So.  423,  holding  information 
sufficient  complaint  on  which  to  institute  proceedings  to  dissolve  municipal  cor- 
poration unlawfully  organized;  State  ex  rel.  Roberson  v.  Pell  City,  157  Ala. 
38ii.  47  So.  246,  refusing  to  dissolve  municipal  corporation  for  irregularity  in 
organization  after  lapse  of  sixteen  years  where  interests  of  public  do  not  re- 
quire dissolution. 
Quo  warranto. 

Cited  in  Painter  v.  United  States,  6  Ind.  Terr.  514,  98  S.  W.  352,  on  nature  of 
proceeding  in  quo  warranto. 
Discretion    of    court    to    issue    writ. 

Cited  in  State  ex  rel.  Young  v.  Kent,  96  Minn.  266,  1  L.R.A.(N.S.)   832,  104 
X.   \\ .  948,  6  Ann.  Cas.  905,  holding  district  court  cannot  refuse  to  issue  writ 
of  quo  warranto  when  attorney  general  acting  in  his  official  capacity  asks  that 
the  writ  issue. 
Duplicity    in    Allegations. 

Explained  in  Louisville  &  N.  R.  Co.  v.  State,  154  Ala,  208.  45  So.  296,  holding 
duplicity  in  allegations  of  a  plea  is  no  ground  for  demurrer. 
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29  L.  R.  -i.  75 1.  STEPHENS  v.  SOUTHERN  P.  CO.  10-  Cal.  86;  50  Am.  St.  Rep. 

17,  41  Pac.  783. 
Validity  and   effect   of  contracts   agrainst   liability   (or   negligence. 

Cited  in  South  Carolina  &  G.  R.  Co.  v.  Carolina,  C.  G.  &  C.  Ry.  Co.  93  Fed. 
560,  sustaining  contract  exempting  from  liability  connecting  railroad  company 
operating  receiver'3  road  without  direct  compensation;  Mcl'laugherty  v.  Blue- 
field  Waterworks  &  Improv.  Co.  67  W.  Va.  290,  32  L.R.A.  (X.S.)  232,  6;- 
28,  holding  that  rule  of  water  company  requiring  consumer  to  repair  service 
pipes,  made  part  of  contract,  is  valid;  Osgood  v.  Central  Vermont  R.  Co.  77 
Vt.  345,  70  L.R.A.  934,  60  Atl.  137,  upholding  contract  indemnifying  railroad 
from  liability  for  damage  to  property  located  on  right  of  way  by  lessee. 

Cited  in  footnote  to  Osgood  v.  Central  Vermont  R.  Co.  70  L.R.A.  930,  which 
upholds   agreement  by   one   placing   structure   on   railroad   right   of   way   to   in- 
demnify railroad  company  against  liability  for  injury  thereto  by  carelessness  of 
railroad  company  or  its  servants. 
For  fires. 

Cited  in  American  Cent.  Ins.  Co.  v.  Chicago  &  A.  R.  Co.  74  Mo.  App.  102,  up- 
holding contract  releasing  railroad  company  from  damages  by  fire  to  elevator 
erected  on  right  of  way  by  lessee;  Greenwich  Ins.  Co.  v.  Louisville  &  X.  R.  Co. 
112  Ky.  605,  56  L.  R.  A.  479,  footnote  p.  477,  99  Am.  St.  Rep.  313,  66  S.  W.  411, 
sustaining  contract  releasing  company  from  liability  for  injury  by  fire  to  build 
ing  permitted  to  occupy  right  of  way;  Ordelheide  v.  Wabash  R.  Co.  175  Mo.  346, 
75  S.  W.  149,  sustaining  contract  indemnifying  railroad  company  against  loss 
by  fire  communicated  by  its  locomotives  to  elevator  constructed  on  right  of  way  : 
Missouri,  K.  &  T.  R.  Co.  v.  Carter,  95  Tex.  477,  68  S.  W.  159.  holding  contract 
exempting  railroad  company  from  liability  for  damage  by  fires  not  prohibited  by 
statute  forbidding  carrier  to  limit  liability  by  contract;  Wooldridge  v.  Ft. 
Worth  &  D.  City  R.  Co.  38  Tex.  Civ.  App.  553.  86  S.  W.  942,  upholding  contract 
releasing  railroad  company  from  liability  for  fire  to  coal  house  erected  on  right 
of  way  by  lessee;  Mann  v.  Pere  Marquette  R.  Co.  135  Mich.  219,  97  N.  W.  721. 
upholding  contract  releasing  railroad  company  from  damages  by  fire  in  vicinity 
of  side  track:  James  Quirk  Mill.  Co.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn. 
27,  116  Am.  St.  Rep.  336,  107  N.  W.  742,  sustaining  contract  indemnifying  rail- 
road company  against  loss  by  fire  to  elevator  erected  on  right  of  way  by  lessee; 
Mansfield  Mut.  Ins.  Co.  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  74  Ohio  St.  32.  77 
X.  E.  269,  6  Ann.  Cas.  782,  upholding  contract  exonerating  railroad  from  lia- 
bility for  fire  to  building  located  partly  on  right  of  way  by  lessee;  German- 
American  Ins.  Co.  v.  Southern  R.  Co.  77  S.  C.  472,  58  S.  E.  337,  12  Ann.  Cas. 
495,  holding  railroad  company  not  liable  for  burning  of  cotton  deposited  on  its 
premises  on  agreement  that  the  same  should  remain  on  its  premises  "without 
its  consent"  and  at  shipper's  "sole  risk  until  tendered  or  accepted  for  ship- 
ment;" Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Saulsbury,  115  Tenn.  413,  90  S.  \\ . 
624,  5  Ann.  Cas.  744,  on  validity  of  contract  releasing"  railroad  company  from 
liability  for  fire. 

Cited  in  footnotes  to  King  v.  Southern  P.  Co.  29  L.  R.  A.  755,  which  hold* 
covenant  in  lease  of  railroad  property  against  liability  for  loss  by  fire  not  bind- 
ing on  agent  of  lessee;  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  30 
L.  R,  A.  193.  which  holds  valid,  stipulation  against  liability  for  negligence  iD 
setting  fire  to  leased  buildings  erected  on  right  of  way. 

Cited  in  note  Ho  Eng.  Rul.  Cas.  496)  on  validity  of  covenant  in  lease  against 
liability  of  lessor  for  damages  by  fire. 
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29  L.  R.  A.  755,  KING  v.  SOUTHERN  P.  CO.  109  Cal.  96,  41  Pac.  786. 
Contracts    against    liability    for    negligence. 

Cited  in  Walker  Bros.  v.  Missouri  P.  R.  Co.  68  Mo.  App.  473,  affirming  recov- 
ery for  loss  of  goods  of  third  person  in  building  permitted  to  occupy  right  of  way 
on  condition  that  owner  assume  risk;  Greenwich  Ins.  Co.  v.  Louisville  &  N. 
R.  Co.  112  Ky.  605,  56  L.  R.  A.  479,  footnote  p.  477,  99  Am.  St.  Rep.  313,  66 
S.  W.  411,  sustaining  contract  releasing  company  from  liability  for  injury  by 
fire  to  building  permitted  to  occupy  right  of  way;  James  Quick  Mill.  Co.  v. 
Minneapolis  &  St.  L.  R.  Co.  98  Minn.  27,  116  Am.  St.  Rep.  336,  107  N.  W.  742, 
sustaining  contract  indemnifying  railroad  company  against  loss  by  fire  to  ele- 
vator erected  on  right  of  way  by  lessee;  Devlin  v.  Charleston  &  W.  0.  R.  Co. 
79  S.  C.  472,  60  S.  E.  1123,  holding  evidence  of  contract  releasing  railroad 
company  from  liability  for  fire  to  seed  house  erected  on  right  of  way  by  lessee, 
not  admissible  against  third  party  storing  seed  therein  in  action  to  recover 
damages  for  negligence  against  railroad  company. 

Cited  in  footnotes  to  Hartford  F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  30 
L.  R.  A.  193,  which  holds  valid,  stipulation  against  liability  for  negligence  in 
setting  fire  to  leased  buildings  erected  on  right  of  way;  Northern  P.  R.  Co.  v. 
McClure,  47  L.  R.  A.  149,  which  holds  covenant  releasing  railroad  company  from 
injury  by  fire  to  lessee  of  warehouse  inures  to  transferee's  benefit;  Osgood  v. 
Central  Vermont  R.  Co.  70  L.R.A.  930,  which  upholds  agreement  by  one  plac- 
ing structure  on  railroad  right  of  way  to  indemnify  railroad  company  against 
liability  for  injury  thereto  by  carelessness  of  railroad  company  or  its  servants. 
Action  by  tenant  f«tr  failure  to  fence  tracks. 

Cited  in  Walther  v.  Sierra  R.  Co.  141  Cal.  289,  74  Pac.  840,  sustaining  tenant's 
right  to  maintain  action  against  railroad  company  for  killing  mule  "upon  line 
of  road  which  passes  through  or  along  property  of  owner,"  for  failure  to  build 
fences. 
Reversal   for   excessive   damages. 

Cited  in  footnote  to  Smith  v.  Times  Pub.  Co.  35  L.  R.  A.  819,  which  sustains 
statute  authorizing  reversal  for  excessive  damages,  though  motion  for  new  trial 
denied  below. 
Interest  as  damages  in  actions  for  negligence. 

Cited  in  Albany  &  N.  R.  Co.  v.  Wheeler,  6  Ga.  App.  272,  64  S.  E.  1114,  hold- 
ing instruction  to  include  interest  on  property  negligently  destroyed  by  fire, 
from  date  of  lire  to  date  of  trial,  proper. 

Cited  in  note   (28  L.R.A.  (N.S.)   67)   on  interest  on  unliquidated  damages 

29  L.  R.  A.  757,  LAKE  ERIE  &  W.  R.  CO.  v.  MACKEY,  53  Ohio  St.  370,  53 

Am.  St.  Rep.  640,  41  N.  E.  980. 
Contributory    negligence    of    children. 

Followed  in  Citizens'  Electric  R.  Light  &  P.  Co.  v.  Bell,  5  Ohio  C.  C.  N.  S. 
331,  26  Ohio  C.  C.  702,  holding  a  child  of  seven  years  is  not  guilty  of  negli- 
gence if  he  exercise  that  degree  of  care  reasonably  to  be  expected  from  one  of 
his  years. 

Cited  in  Chicago,  R.  I.  &  G.  R.  Co.  v.  Johnson,  101  Tex.  426,  108  S.  W.  964 
(dissenting  opinion),  on  negligence  of  railroad  company  in  blockading  street 
uiid  then  inviting  pedestrians  to  cross  between  cars;  Cleveland  Terminal  & 
Valley  Ry.  v.  Heiman,  16  Ohio  C.  C.  494,  9  Ohio  C.  D.  226,  holding  an  allega- 
tion in  an  action  for  the  negligent  killing  of  a  boy,  that  he  was  only  twelve 
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years  old  and  of  immature  judgment  repels  a  presumption  of  contributory 
negligence:  Rohrer  v.  Culbertson,  16  Ohio  S.  &  C.  P.  Dec.  100,  holding  the  rule 
as  to  contributory  negligence  and  assumption  of  risk  was  so  relaxed  as  to 
minors  as  to  require  of  them  the  exercise  of  such  discretion  and  care  as  may 
be  reasonably  expected  of  person  of  their  age  and  capacity. 

Cited    in   footnotes   to   Graney  v.   St.   Louis,   I.  M.   &   S.   Ry.   38   L.R.A.   633, 
which  denies  negligence  per  se  of  twelve-year-old  boy  in  standing  so  near  \> 
train  as  to  be  drawn  under  by  current  of  air;   Gleason  v.   Smith,  55   L.  R.  A. 
622,  which  denies  liability  for  injury  by  collision  with  team,  to  twelve-year-old 
boy  using  street  as  playground. 
—  Questions  of   fact. 

Cited  in  Cincinnati  Traction  Co.  v.  Moeller,  17  Ohio  S.  &  C.  P.  Dec.  24,  hold- 
ing a  charge  was  erroneous  which  said  in  effect  that  the  child  injured  being 
under  seven  years  of  age  was  as  a  matter  of  law  not  chargeable  with  contribu- 
tory negligence:  Miller  v.  Cincinnati  Traction  Co.  5  Ohio  N.  P.  X.  S.  4!):;.  is 
Ohio  S.  &  C.  P.  Dec.  472,  holding  negligence  was  not  imputable  to  a  child  as 
a  matter  of  law  under  any  conditions. 
Allegations  as  to  negligence. 

Cited  in  note   (59  L.  R.  A.  212,  213,  228)   on  sufficiency  of  general  allegations 
of  negligence. 
Parts   of   bill   of   exceptions. 

Cited  in  Contractors  &  Builders'  Supply  Co.  v.  Alta  Portland  Cement  Co.  4 
Ohio  C.  C.  X.  S.  228,  26  Ohio  C.  C.  52,  holding  a  pasteboard  box  bearing  a 
label  that  it  contained  certain  numbered  exhibits  was  not  properly  a  part  of 
the  bills  of  exceptions  to  which  no  reference  was  made  and  without  reference 
to  the  action:  Whitman  v.  State,  6  Ohio  C.  C.  N.  S.  135,  7  Ohio  C.  C.  X.  S.  335. 
27  Ohio  C.  C.  736,  holding  transcripts  attached  to  a  plea  in  law  were  not  prop- 
erly a  part  of  the  bill  of  exceptions  to  which  it  nowhere  referred  or  made  a  part 
of  the  bill  in  any  way:  Preferred  Masonic  Mut.  Acci.  Asso.  v.  Harrington. 
10  Ohio  C.  C.  N.  S.  135,  30  Ohio  C.  C.  614,  holding  an  unidentified  deposition 
could  not  be  considered  as  part  of  the  bill  of  exceptions. 
Errors  presented  on  review. 

Cited  in  Williams  v.  State,  11  Ohio  C.  C.  N.  S.  8,  30  Ohio  C.  C.  345,  hold- 
ing irregularities  not  appearing  in  the  record  and  requiring  proof  outside  can- 
not be  considered  on  review. 
Dnty   toward   person  attempting;  to  cross   train   obstructing;   highway. 

Cited  in  note  (13  L.R.A.  (N.S.)  1076)  on  duty  toward  person  attempting  to 
cross  train  obstructing  highway. 

29  L.  R.  A.  761,  BANK  OF  NEWPORT  v.  COOK,  60  Ark.  288,  46  Am.  St.  Rep. 

171,  30  S.  W.  35. 
Contracts  infected  with  usury. 

Cited  in  McCauley  v.  Workingman's  Bldg.  &  Sav.  Asso.  97  Tenn.  436.  35  L.  R. 
A.  248,  56  Am.  St.  Rep.  813,  37  S.  W.  212,  holding  loans  made  by  association 
at  uniform  premium,  without  competitive  bidding,  infected  with  usury:  Se- 
curity Sav.  &  L.  Asso.  v.  Elbert,  153  Ind.  202,  54  N.  E.  753,  holding  building  and 
loan  contracts  not  usurious;  Shannon  v.  Georgia  State  Bldg.  \  I,.  As«>.  78  Miss. 
974,  57  L.  R.  A.  805.  84  Am.  St.  Rep.  657,  30  So.  51.  and  Sokoloski  v.  New  South 
Bldg.  &  L.  Asso.  77  Miss.  165,  26  So.  361,  holding  contract  stipulating  for  6 
per  cent  interest  and  6  per  cent  as  premiums,  usurious;  Union  Sav.  Bank  & 
T.  Co.  v.  Dottenheim,  107  Ga.  614,  34  S.  E.  217,  holding  monthly  notes,  com- 
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prising  loan  and  interest  for  full  period,  usurious;  Spithover  v.  Jefferson  Bldg. 
&  L.  Asao.  225  Mo.  672,  26  L.R.A.  (N.S.)  1142,  125  S.  W.  766,  20  Ann.  Gas.  1248, 
holding  that  charging  shareholder  of  loan  association  35  per  cent  of  loan  as  and 
for  premium,  although  result  exceeds  usual  lawful  rate  of  interest  is  not 
usurious;  First  Xat.  Bank  v.  Waddell,  74  Ark.  250,  85  S.  W.  417,  4  Ann.  Cas. 
818,  holding  contract  providing  for  monthly  payment  of  highest  legal  rate  of 
interest,  not  usurious. 

Cited  in  note  (46  Am.  St.  Rep.  189)   on  what  transactions  are  usurious. 
KiiVct    of    tnkiiiz    illegal    interest. 

Cited  in  note   (56  L.  R.  A.  709)   on  forfeiture  or  other  effect  of  taking  or  re- 
ceiving illegal  interest  by  national  bank. 
What  law  governs  question  of  usury. 

Cited  in  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  80  Miss.  425,  57  L.  R.  A. 
797,  31  So.  840,  holding  local  law  governs  loan  by  foreign  association  on  mort- 
gage covering  land  there,  notes  payable  elsewhere. 

Cited  in  note  (55  Am.  St.  Rep.  46,  50,  778)  on  law  governing  usury. 
Construction   of  adopted   statutes. 

Cited  in  Little  Rock  &  Ft.  S.  R.  Co.  v.  Oppenheimer,  64  Ark.  296,  44  L.R.A. 
362,  43  S.  W.  150  (dissenting  opinion),  on  adoption  of  construction  with  statute. 

29  L.  R.  A.  770,  HODGES  v.  WESTERN  U.  TELEG.  CO.  72  Miss.  910,  18  So.  84. 
Legislative  control  of  city  streets. 

.Cited  in  Canton  v.  Canton  Cotton  Warehouse  Co.  84  Miss.  291,  65  L.R.A.  560, 
105  Am.  St.  Rep.  428,  36  So.  266,  on  power  of  legislature  ovef  municipal  streets. 
Right  in  street  by  legislative  grant. 

Cited  in  Re  Johnston,  137  Cal.  122,  69  Pac.  973,  holding  ordinance  requiring 
persons  desirous  of  laying  pipes  in  street  to  procure  permit,  void;  Memphis  v. 
Postal  Teleg.  Cable  Co.  ]39  Fed.  713,  holding  under  statute  granting  telegraph 
companies  right  to  construct  lines  on  public  highways,  ordinance  of  municipal- 
ity imposing  tax  for  use  of  streets  for  poles,  invalid;  State  ex  rel.-  Rocky 
Mountain  Bell  Teleph.  Co.  v.  Red  Lodge,  30  Mont.  342,  76  Pac.  758,  holding 
under  statute  authorizing  telephone  companies  to  construct  lines  on  public; 
roads,  mandamus  will  issue  to  the  state  on  relation  of  telephone  company  to 
compel  city  to  designate  location  of  poles. 

Cited  in  footnote  to  Ft.  Smith  v.  Hunt,  66  L.R.A.  238,  which  sustains  right 
of  city  to  exact  license  fee  for  privilege  of  maintaining  in  highway  poles  to 
carry  electric  wires. 

Cited  in  note  (1  L.R.A.  (N.S.)  582)  on  imposing  license  fee  on  telegraph  or 
telephone  company  for  use  of  highway. 

29  L.  R.  A.  772,  ARMSTRONG  v.  AUSTIN,  45  S.  C.  69,  22  S.  E.  763. 
Index    of    records. 

Cited  in  Greenwood  Loan  &  Guarantee  Asso.  v.  Childs,  67  S.  C.  256,  45  S.  E. 
167,  holding  deed  written  upon  record  to  be  properly  recorded,  although  not  in- 
dexed; Mitchell  v.  Cleveland,  76  S.  C.  449,  57  S.  E.  33,  holding  failure  to  prop- 
erly index  deed  does  not  impair  rights  of  those  claiming  under  it. 

Cited  in  footnote  to  Hilpipre  v.  Claude.  46  L.  R.  A.  171,  which  holds  indexing  of 
adoptive  instrument  under  child's  original,  and  also  under  adopted,  name  sufficient. 

Cited  in  note   (96  Am.  St.  Rep.  404)  on  necessity  for  index  of  records. 
Failure    to    docket    case    in    time. 

Distinguished   in   Steffens   v.   Bulwinkle,  48   S.   C.   363,  26   S.   E.   666,   denying 
L.R.A.  Au.  Vol.  IV.— 35. 
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right  to  try  case  not  docketed  in  time,  although  ordered  on  calendar  by   trial 

judge. 

Effect   of   defective    record    on    rigrhts   of   third    persons. 

Cited  in  note  (96  Am.  St.  Rep.  401)  on  effect  of  defective  recording  of  legal 
instruments  on  rights  of  third  persons. 

29  L.  R.  A.  777,  STATE  c x  rel.  REALTY  CO.  v.  COOLEY,  62  Minn.  183,  64  X. 

W.  379. 
Exemption    from    taxation. 

Cited  in  State  v.  Bishop  Seabury  Mission,  90  Minn.  96,  95  X.  W.  882,  holding 
endowment  fund  exempt  from  taxation,  under  provisions  of  Constitution. 

Cited  in  footnotes  to  Maine  Water  Co.  v.  Waterville,  49  L.  R.  A.  294,  which 
sustains  agreement  by  city  to  pay,  for  term  of  years,  taxes  assessed  against  water 
company  supplying  city ;  Gate  City  Gardens  v.  Atlanta,  54  L.  R.  A.  806,  which 
denies  exemption,  as  public  property,  to  armory  owned  by  volunteer  military 
force. 

Cited  in  note  (132  Am.  St.  Rep.  324)  on  exemption  from  taxation  or  assess- 
ment of  lands  owned  by  governmental  bodies,  in  which  they  have  an  interest. 
Reduction  for  omission  from  tax  Hats. 

Cited  in  State  v.  Lakeside  Land  Co.  71  Minn.  288,  73  N.  W.  970,  holding  tax- 
payer entitled  to  no  reduction  because  of  omissions  from  tax  lists. 

29  L.  R.  A.  778,  FARRELL  v.  ST.  PAUL,  62  Minn.  271,  54  Am.  St.  Rep.  641, 

64  N.  W.  809. 
Conclnsiveness   of   judgment.. 

Cited  in  Hilton  v.  Snyder,  37  Utah,  391,  108  Pac.  698,  Ann.  Cas.  1912  C,  241, 
holding  that  in  action  against  estate  to  have  plaintiff  declared  widow  of  decedent 
and  to  have  dower  awarded,  grantees  of  decedent  were  not  bound  by  judgment 
therein. 
Personal   liability   for   assessment. 

Cited  in  note  (133  Am.  St.  Rep.  930)  as  to  whether  a  personal  liability  may 
be  created  for  an  assessment. 

29  L.  R.  A.  782,  BICKERD1KE  v.  ALLEX,  157  111.  95,  41  X.  E.  740. 
Defense  to  revival  of  judgment. 

Cited  in  Cassill  v.  Morrow,  13  S.  D.  113,  82  N.  W.  418,  denying  that  failure 
to  oppose  application  for  revival  of  dormant  judgment  bars  equitable  defense  to 
suit;  Waterbury  Xat.  Bank  v.  Reed,  231  111.  250,  83  X.  E.  188,  holding  defend- 
ant in  scire  facias  to  revive  a  judgment  cannot  show  judgment  was  excessive. 
Findings  as  to  jurisdiction. 

Cited  in  Figge  v.  Rowlen,   185  111.  239,  57  X.  E.   195,  holding  findings  as  to 
jurisdictional  facts,  necessary  for  service  by  publication,  conclusive. 
Presumption    as    to    receipt    of    mail. 

Cited  in  Hart  Bros.  v.  \Ye-t  Chicago  Park,  186  111.  475,  57  X.  E.  1036,  dissent- 
ing   opinion    by  Magruder.  J.,  who    holds    mailing    notices    properly  addressed, 
prima  facie  evidence  of  receipt  by  sendees. 
Sufficiency    of    service    of    process. 

Cited  in  Raher  v.  Rahcr.  1.10  Iowa,  535,  35  L.R.A. (X.S.)  306.  129  X.  W.  494, 
Ann.  Cas.  1912  D.  680  (dissenting  opinion),  or.  sufficiency  of  personal  service 
upon  resident  outside  state:  Fahrig  v.  Milwaukee  &,  C.  Breweries,  113  111.  App. 
.330,  holding  service  by  publication  on  foreign  corporation  holding  stock  as  trustee 
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of  local  corporation,  proper  where  legal  situs  of  stock  is  within  jurisdiction  of 
court,  in  action  by  stockholder  against  both  corporations  as  parties  defendant; 
Converse  v.  Hindes,  139  111.  App.  373,  holding  publication  gave  jurisdiction  only 
so  far  as  suit  to  set  aside  will  was  in  rem;  Nelson  v.  Chicago,  B.  &  Q.  R.  Co. 
225  111.  207,  8  L.R.A.  (N.S.)  1191,  116  Am.  St.  Rep.  133,  80  N.  E.  109,  holding 
statute  providing  for  service  by  publication  and  mail  in  action  on  case  against 
railroad  company  having  its  principal  office  in  state  but  not  in  county  where 
suit  is  brought  where  sheriff  makes  return  to  that  effect,  constitutional. 

Cited  in  notes  (50  L.R.A.  582,  586,  588)  on  what  service  of  process  is  suffi- 
cient to  constitute  due  process  of  law;  (35  L.R.A.  (N.S.)  294)  on  constructive 
or  substituted  service  on  resident  as  due  process;  (37  L.R.A. (N.S.)  1163,  1164) 
on  service  of  notice  in  proceedings  to  revive  judgment. 

Criticised  in  White  v.  Ress,  80  Neb.  754,  115  N.  W.  301,  holding  statute  au- 
thorizing  revival   of  dormant  judgment  against   a  nonresident  upon   service   by 
publication,  applicable  to  a  proceeding  in   rem  and  valid. 
Sufficiency  of  affidavit. 

Cited  in  Reedy  v.  Camfield,  159  111.  261,  42  N.  E.  833,  holding  decree  of  fore- 
closure not  invalid  because  affidavit  for  publication  failed  to  state  that  diligent 
inquiry  was  made,  when  decree  recites  that  defendant  could  not  be  found;  Iro- 
quois  Furnace  Co.  v.  Wilkin  Mfg.  Co.  181  111.  592,  54  N.  E.  987,  holding  state- 
ment of  nonresidence  of  defendant  sufficient  in  affidavit  of  attachment,  although 
there  is  no  averment  of  incorporation  in  state  of  residence;  Turner  v.  St.  John, 
S  X.  D.  261,  78  N.  W.  340,  and  Cox  v.  Stern,  170  111.  447,  62  Am.  St.  Rep.  385, 
48  N.  E.  906,  denying  that  failure  of  officer  to  sign  jurat  invalidates  affidavit. 
Published  service  of  scire  facias. 

Cited  in  Collin  County  Nat.  Bank  v.  Hughes,  83  C.  C.  A.  661,  155  Fed.  393, 
on  published  service  and  its  effect  in  scire  facias  to  revive  judgment. 
Conditions   precedent    to   creditor's   bill. 

Cited  in  notes  (23  L.R.A.  (N.S.)  3)  on  conditions  precedent  to  equitable  rem- 
edies of  creditors;  (66  Am.  St.  Rep.  278)  on  demands  which  will  support  cred- 
itor's bill. 

29  L.  R.  A.  786,  COM.  v.  PETTY,  96  Ky.  452,  29  S.  W.  291. 
State   regulations  of  patent   rights   and    copyrights. 

Cited  in  Rumbley  v.  Hall,  107  Ky.  351,  54  S.  W.  4,  and  Bohon  v.  Brown,  101 
Ky.  359,  38  L.  R.  A.  504,  footnote  p.  503,  72  Am.  St.  Rep.  420,  41  S.  W.  273, 
upholding  statute  requiring  endorsement  of  words  "peddler's  note,"  on  notes 
given  for  articles  sold  by  peddlers;  State  v.  Cook,  107  Tenn.  508,  02  L.  R.  A. 
177,  footnote  p.  174,  64  S.  W.  720.  sustaining  statute  requiring  notes  given  for 
patent  rights  to  so  state  on  their  faces:  National  Bank  v.  Current,  142  Ky.  355, 
134  S.  W.  479,  to  the  point  that  statute  requiring  vendors  of  patent  medicine  to 
take  out  license  was  unconstitutional:  J.  H.  Clark  Co,  v.  Rice,  127  Wis.  462,  106 
N.  W.  231,  7  Ann.  Cas.  505,  holding  statute  requiring  all  evidences  of  indebtedness 
taken  or  given  for  patent  to  have  written  or  printed  thereon  "The  consideration 
for  this  note  is  the  sale  of  a  patent  or  interest  therein,"  and  prescribing  a  penalty 
for  its  violation  and  making  note  non-negotiable,  unconstitutional. 

Annotation  cited  in  Union  County  Nat.  Bank  v.  Ozan  Lumber  Co.  127  Fed. 
208,  holding  statute  requiring  all  negotiable  instruments  taken  or  given  for  pat- 
ent to  be  printed  on  a  form  stating  consideration,  and  declaring  such  notes  void 
if  not  so  ma'de  and  providing  that  act  shall  not  apply  to  merchants  dealing  in 
patented  articles,  unconstitutional. 

Cited  in  footnote  to  Mason  v.  McLeod,  41  L.  R.  A.  548,  which  sustains  statute 
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requiring  copy  of  patent  to  be  filed  with  affidavit  of  validity,  and  that  obliga- 
tion of  vendee  shall  contain  words  "given  for  a  patent  right." 
—  Taxation  of. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Halliday,  61  Ohio  St.  380,  49  L.  R.  A.  434, 
footnote  p.  427,  56  N.  E.  118,  holding  patented  article  leased  by  patentee  taxable 
at  true  value;  People  ex  rel.  Edison  Electric  Illuminating  Co.  v.  Brooklyn,  156 
X.  Y.  421,  42  L.  R.  A.  292,  footnote  p.  290,  51  X.  E.  269,  holding  patent  rights 
not  subject  to  state  tax. 

Cited  in  footnotes  to  People  ex  rel.  Johnson  Co.  v.  Roberts,  45  L.  R.  A.  126, 
which  holds  copyrights  exempt  from  state  taxation;  Crown  Cork  &  Seal  Co.  v. 
State,  53  L.  R.  A.  417,  which  denies  right  of  corporation  to  have  assessment  of 
stock  limited  to  value  of  property  other  than  patents;  State  v.  Cook,  62  L.  R.  A. 
174,  which  holds  statute  requiring  notes  for  patent  rights  to  so  state  on  their 
faces,  within  police  power. 

Cited  in  note   (20  Eng.  Rul.  Cas.  9)   on  taxation  of  patent  rights. 
Police    regulation    of    electric    companies. 

Cited  in  note  (31  L.  R.  A.  804)  on  police  regulation  of  electric  companies. 

29  L.  R.  A.  794,  WATERLOO  M(LL.  CO.  v.  KUENSTKR.  158  111.  259,  49  Am.  St. 

Rep.  156,  41  N.  E.  906. 
Selection  of  collecting:  agent  by   bank. 

Cited  in  Wilson  v.  Carlinville  Xat.  Bank,  187  III.  225,  52  L.  R.  A.  633,  58  X.  K 
250.  Affirming  78  111.  App.  343,  holding  transmission  of  check  by  bank  to  reliable 
collecting  bank  makes  latter  drawee's  agent  for  collection ;  Irwin  v.  Reeves  Pulley 
Co.  20  Ind.  App.  115,  48  X.  E.  601,  holding  bank  accepting  for  collection  draft 
payable  at  distant  bank  bound  to  iiso  ordinary  diligence  in  selecting  collector. 

Cited  in  footnote  to  Second  Xat.  Bank  v.  Merchants'  Xat.  Bank,  55  L.  R.  A. 
273,  which  holds  bank  negligent  in  sending  note  for  collection  to  bank  whoso 
cashier  is  treasurer  of  corporation  maker,  without  hearing  from  similar  note 
previously  sent. 

Cited  in  note  (77  Am.  St.  Rep.  626}  on  duties  of  banks  acting  as  collecting 
agents. 

Distinguished  in  First  Xat.  Bank  v.  Bank  of  Whittier.  221  111.  330,  77  X.  E. 
563.  5  Ann.  Cas.  653,  holding  hank  sending  certificate  of  deposit  to  bank,  not  its 
regular  agent,  with  instructions  to  send  tc  it  to  place  of  payment  for  collection 
liable  for  nonpayment,  where  payor  bank  was  only  bank  in  town. 

29  L.  R.  A.  798,  WASHINGTONIAX  HOME  v.  CHICAGO,  157  111.  414,  41  N.  E. 

893. 
City'*     power     to    make     donations. 

Cited  in  Cain  v.  Wyoming.  104  111.  App.  545,  holding  that  city  has  no  power 
to  donate  site  for  waterworks  plant  not  owned  by  it. 

Distinguished  in  Chicago  v.  Pittsburg.  C.  C.  &  St.  L.  R.  Co.  244  111.  230,  135 
Am.  St.  Rep.  316,  91  X.  E.  422,  holding  that  provision  against  city  making  do- 
nations does  not  prohibit  it  from  releasing  valid  claim  against  railroad  in  con- 
sideration of  railroad  doing  something  which  railroad  was  not  bound  to  do. 
Public  hospitals. 

Cited  in  Tollefson  v.  Ottawa,  129  111.  App.  142,  on  whether  maintainance  of 
public  hospital  is  within  police  power. 
State    control    of    charitable    institntions. 

Cited  in  footnote  to  People  ex  rel.  Xew  York  Inst.  for  the  Blind  v.  Fitch.  .IS  L. 
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R.  A.  591,  which  holds  incorporated  institution  for  blind,  largely  supported  by 
state,  subject  to  visitations  and  rules  of  board  of  charities. 
Self-executing:    constitutional    provisions. 

Cited  in  Criswell  v.  Montana  C.  R.  Co.  18  Mont.  173,  33  L.  R.  A.  556,  footnote 
p.  554,  44  Pac.  525,  holding  act  imposing  liability  on  domestic  railroad  com- 
panies for  fellow  servant's  negligence,  abrogated  by  adoption  of  Constitution 
against  special  privileges  to  foreign  corporations;  Russell  v.  Ayer,  120  X.  C. 
196,  37  L.  R.  A.  251,  27  S.  E.  133  (dissenting  opinion),  majority  holding  that 
constitutional  provisions  as  to  levy  of  capitation  tax  equal  to  tax  on  property 
of  certain  value  does  not  overrule  different  ratio  fixed  by  statute;  Illinois  C.  R. 
Co.  v.  Ihlenberg,  34  L.  R.  A.  397,  footnote  p.  393,  21  C.  C.  A.  552,  43  U.  S. 
App.  726,  75  Fed.  879,  holding  constitutional  provision  that  employee's  knowledge 
of  defect  shall  be  no  defense  to  action  for  injury,  self -executing ;  State  ex  rel. 
Stringfellow  v.  Chouteau  County,  42  Mont.  77,  111  Pac.  144,  holding  that  consti- 
tutional provision  in  relation  to  removal  of  county  seats,  so  far  as  it  relates  to 
vote  required  is  self -executing ;  Older  v.  Superior  Ct.  157  Cal.  780,  109  Pac. 
478,  holding  that  constitutional  provision  relating  to  change  of  venue  in  libel 
cases  for  "good  cause,"  is  not  self -executing;  Ex  parte  Show,  4  Okla.  Grim.  Rep. 
429,  113  Pac.  1062,  holding  that  constitutional  provision  prescribing  educational 
qualification  for  certain  voters,  is  self-executing;  Ex  parte  McXaught,  23  Okla. 
292,  1  Okla.  Grim.  Rep.  267,  100  Pac.  27,  holding  act  providing  no  person  should 
be  prosecuted  for  felony  except  by  indictment  abrogated  by  adoption  of  provision 
of  constitution  permitting  prosecution  for  felony  upon  information. 

Cited  in  footnotes  to  Anderson  v.  Whatcom  County,  33  L.  R.  A.  137,  which 
holds  constitutional  provision  for  justices  of  peace  receiving  salary  instead  of 
fees,  self-executing;  State  v.  Kyle,  56  L.  R.  A.  115,  which  holds  self -operating, 
constitutional  amendment  for  criminal  prosecution  by  indictment  or  informa- 
tion only. 

29  L.R.A.  803,  BARCHARD  v.  KOHX,  157  111.  579,  41  X.  E.  902. 
H  itvli  t   to  levy  on  mortgaged  chattels. 

Cited  in  People  use  of  Palmer  v.  Dickson,  65  111.  App.  101,  holding  constable 
not  liable  for  selling  mortgaged  property  under,  execution  before  maturity  of 
mortgage:  Second  Nat.  Bank  v.  Gilbert,  174  111.  493.  66  Am.  St.  Rep.  306.  51 
X.  E.  584,  holding  sheriff  liable  for  refusing  to  levy  on  mortgaged  property  in 
mortgagor's  possession  before  maturity  of  mortgage. 
Effect  on  mortgage  of  fraudulent  certificate. 

Cited  in  Fahndrich  v.  Hudson,  76  111.  App.  644,  holding  that  fraudulent  cer- 
tificate of  acknowledgment  vitiates  chattel  mortgage. 
Xature  and  validity  of  chattel  mortgage. 

Cited  in  Hill  v.  Coats,  109  111.  App.  268,  holding  that  chattel  mortgage  is  con- 
ditional sale  of  property  only,  title  remaining  in  mortgagor  till  breach;  Martin 
v.  Sexton,  112  111.  App.  212,  holding  agreement  amounting  to  chattel  mortgage, 
but  which  is  not  acknowledged  or  recorded,  and  which  allows  debtor  to  retain 
possession,  valid  as  between  parties,  and  as  to  third  persons  who  have  no  prior 
lien;  Re  Sturtevant,  110  C.  C.  A.  68,  188  Fed.  197,  holding  that  chattel  mortgage 
is  valid  in  Illinois  as  against  mortgagor  although  unrecorded;  Second  Xat.  Bank 
v.  Thuet,  1?4  111.  App.  509,  on  validity  of  unrecorded  chattel  mortgage  as  to 
mortgagor  and  third  parties. 
Election  of  remedies  on  lien  or  mortgage. 

Cited  in  Foster  v.  Van  Ostern.  72  111.  App.  312,  denying  that  election  to  pur- 
sue remedy  on  note  waives  right  to  foreclose  mortgage;  First  Xat.  Bank  v.  George 
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K.  IJarse  Live  Stock  Commission  Co.  198  111.  236,  64  X.  E.  1097,  Affirming  90 
111.  App.  202,  holding  dismissal  of  attachment  by  mortgagee,  upon  stipulation, 
no  bar  to  other  remedies  to  reach  proceeds  of  sale  of  mortgaged  cattle;  Stein  v. 
Mc-Auley,  147  Iowa,  632,  27  L.R.A.(X.S.)  692,  140  Am.  St.  Rep.  332,  125  X.  \V. 
336,  holding  lien  of  chattel  mortgage  not  waived  by  levying  attachment  against 
mortgaged  property,  where  attachment  suit  is  dismissed  without  trial;  Madson 
v.  Rutten,  16  N.  D.  290,  13  L.R.A.(X.S.)  559,  113  X.  W.  872;  First  Nat.  Bank 
v.  Johnson,  68  Neb.  643,  94  X.  W.  837,  4  Ann.  Cas.  485;  Stein  v.  McAulcy.  1  17 
Iowa,  632,  27  L.R.A.(N.S.)  694,  140  Am.  St.  Rep.  332,  125  N.  W.  336.— holding 
chattel  mortgagee  does  not  waive  right  to  foreclose  mortgage  by  levying  attach- 
ment on  the  goods;  Blume  v.  Bereda  Mfg.  Co.  144  111.  App.  99,  sustaininji  at- 
tachment of  chattels  upon  which  defendant  had  secretly  executed  chattel  mort- 
gages with  understanding  that  they  be  not  recorded  in  suit  by  creditor  on  note. 

Cited  in  footnote  to  Lambert  v.  Xicklas,  44  L.  R.  A.  561,  which  holds  agistcr's 
lien  not  lost  by  levying  attachment  on  property. 

Cited  in  notes   (50  L.R.A,  715)   on  waiver  of  lien  by  attachment  or  execution: 
(24  L.R.A.(N.S.)  490)   on  waiver  of  chattel  mortgage  lien  by  attachment  or  exe- 
cution. 
State   court's   Jurisdiction    of   suit    to    foreclose   lien    on    raft. 

Cited  in  Knapp,  S.  &  Co.  v.  McCaffrey,  177  U.  S.  645,  44  L.  ed.  925,  20  Sup. 
Ct.  Rep.  824,  Affirming  178  111.  114,  69  Am.  St.  Rep.  290,  52  X.  E.  898,  Which 
\tfirmed  74  111.  App.  92,  sustaining  bill  in  state  court  to  foreclose  common-law 
lien  on'  raft  for  towage  charges. 

29  L.  R.  A.  808,  DURK1X  v.  KIXGSTOX  COAL  CO.   171   Pa.   193,  50  Am.  St. 

Rep.  801,  33  Atl.  237. 
Statutes  for  benefit  of  women  and  workers  in  mines. 

Followed  in  Com.  v.  Jones,  4  Pa.  Super.  Ct.  369,  40  W.  X.  C.  427,  and  Read 
v.  Clearfield  County,  12  Pa.  Super.  Ct.  427,  sustaining  act  providing  for  safety 
of  bituminous  coal  miners. 

Cited  in  Com.  v.  Brown,  8  Pa.  Super.  Ct.  351,  43  W.  X.  C.  73,  declaring  void, 
act  requiring  weighing  of  bituminous  coal  before  screening;  Com.  v.  Beatty.  15 
Pa.  Super.  Ct.  20,  holding  act  regulating  hours  of  employment  of  women,  valid. 
Liability  to  servant  of  third  person. 

Cited  in  footnote  to  Lawton  v.  Chilton,  45  L.  R.  A.  616,  which  holds  subcon- 
tractor for  transporting  mails  liable  in  tort  for  negligent  injury  to  postal  em- 
ployee. 
Injury   from   negrllgrence  of  boss   employed   under  statute. 

Followed  in  Dempsey  v.  Buck  Run  Coal  Co.  227  Pa.  576,  76  Atl.  745,  holding 
provision  of  act  imposing  liability  on  mine  owner  for  failure  of  mine  foreman 
to  perform  duties  required  of  him  by  statute,  unconstitutional. 

Cited  in  Szotak  v.  Berwind- White  Coal  Min.  Co.  36  Misc.  105,  72  N.  Y.  Supp. 
647,  denying  right  of  recovery  to  miner  injured  through  negligence  of  foreman 
made  fellow  servant  by  statute;  Williams  v.  Thacker  Coal  &  C.  Co.  44  W.  Va.. 
604,  40  L.  R,  A.  815,  footnote  p.  812,  30  S.  E.  107,  holding  employer  not  liable 
for  negligence  of  competent  mine  boss  employed  under  requirement  of  statute: 
Reeder  v.  Lehigh  Valley  Coal  Co.  231  Pa.  575.  80  Atl.  1121.  holding  that  mine 
owner  is  not  liable  for  injury  resulting  from  negligence  of  mine  foreman  in  per- 
mitting electric  wire  to  sag  causing  injury  to  employee;  Toole  v.  Lehigh  &  W. 
Coal  Co.  15  Luzerne  Leg.  Reg.  496,  holding  that  employer's  liability  act  does  not 
make  mine  owner  liable  for  injury  to  employer  which  is  caused  by  negligence  of 
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mine  foreman;  Golden  v.  Mt.  Jessup  Coal  Co.  225  Pa.  166,  73  Atl.  1103,  holding 
mine  owner  not  liable  for  injury  to  servant  caused  by  foreman  placing  prop  near 
track,  under  statute  requiring  employment  of  certified  foreman  and  investing  him 
with  authority  to  compel  compliance  with  his  directions;  Donk  Bros.  Coal  & 
Coke  Co.  v.  Lucas,  127  111.  App.  62,  holding  mine  owner  liable  for  failure  of 
mine  manager  to  deliver  props  to  workman  when  demanded  resulting  in  injury 
to  workman. 

Cited  in  footnotes  to  Wellston  Coal  Co.  v.  Smith,  55  L.  R.  A.  99,  which  holds 
miner  intrusted  with  duties  of  mine  boss  not  fellow  servant  of  other  miners; 
Schmalstieg  v.  Leavenworth  Coal  Co.  59  L.  R.  A.  707,  which  holds  mine  owner 
liable  for  injury  to  employee  from  negligence  of  fire  boss  whose  employment  re- 
quired by  statute;  Fulton  v.  Wilmington  Star  Min.  Co.  68  L.R.A.  168,  which 
holds  mine  owner  not  exempted  from  liability  for  manager's  negligence  by  fact 
that  statute  forbids  employment  of  others  than  holders  of  certificates  of  compe- 
tency from  state  examiners. 

Cited  in  notes  (3  L.R.A. (X.S.)  1106)  on  master's  liability  as  affected  by  re- 
strictions upon  freedom  of  selection  and  superintendence  of  employees;  (40  L.R.A. 
(X.S.)  952)  on  liability  for  negligence  of  supervising  employee  employed  pur- 
suant to  statute;  (87  Am.  St.  Rep.  575,  593,  595)  on  duty  of  mine  owners  to 
prevent  injury  to  employees. 

Distinguished  in  Toward  v.  Meadow  Lands  Coal  Co.  229  Pa.  557,  79  Atl.  129, 
holding  that  no  employer  is  exempt  from  operation  of  act  of  1907  so  far  as  it 
relates  to  defects  in  works  or  plant  of  which  defects  he  should  have  knowledge: 
Fulton  v.  Wilmington  Star  Min.  Co.  68  L.R.A.  172,  66  C.  C.  A.  247,  133  Fed. 
197;  Wilmington  Star  Min.  Co.  v.  Fulton,  205  U.  S.  72,  51  L.  ed.  715,  27  Sup. 
Ct.  Rep.  412, — holding  act  requiring  employment  of  licensed  mine  managers  and 
examiners  and  imposing  liability  on  mine  owner  for  failure  to  properly  perform 
his  duties,  constitutional;  Henrietta  Coal  Co.  v.  Martin,  221  111.  466,  77  N.  E. 
!»02.  holding  under  statute  requiring  mine  inspection  by  specially  employed  ex- 
aminer, mine  owner  liable  for  injury  to  servant  when  inspection  not  properly 
made;  Gulla  v.  Lehigh  Valley  Coal  Co.  28  Pa.  Super.  Ct.  14,  holding  master 
liable  for  act  of  foreman  of  factory  solely  subject  to  master's  control. 

Disapproved    in   National   Protective   Asso.   v.    Gumming,    170   N.    Y.    324,   58 
L.  R.  A.  139,  88  Am.  St.  Rep.  648,  63  N.  E.  369,  expressing,  obiter,  belief  in  con- 
stitutionality of  statute  making  employer  liable  for  injury  to  workman  by  neg- 
ligence of  fellow  servant. 
I  i:i!iilii>    of  railroad  company  for  negligence  'of  certain  servants. 

Cited  in  footnote  to  Indianapolis  Union  R.  Co.  v.  Houlihan,  54  L.  R.  A.  787, 
which   sustains  statute  making  railroad  company  liable   to  employees   for  inju- 
ries by  negligence  of  specified  servants. 
Liability    of    municipality    and    abutter    for    defective    walk. 

Cited  in  Dutton  v.  Lansdoune,  198  Pa.  567,  53  L.  R.  A.  470,  8  Del.  Co.  Rep. 
171,  82  Am.  St.  Rep.  814.  48  Atl.  494,  Reversing  10  Pa.  Super.  Ct.  210,  44  W.  N. 
C.  290,  holding  abutter   primarily,  municipality  secondaril}*,   liable  for   injuries 
resulting  from  defective  walk. 
Classification    of    occupations. 

Cited  in  Garrett  v.  Turner,  47  Pa.  Super.  Ct.  135,  holding  that  act  relating  to 
motor  vehicles  and  providing  that  in  action  for  damages  against  owner's  service 
may  be  had  in  county  other  than  that  where  accident  occurred  is  constitutional ; 
Smith  v.  Woolf.  160  Ala.  651,  49  So.  395,  sustaining  statute  requiring  all  coal 
mine  owners  to  keep  stretcher  and  blankets  at  mouth  of  mine  as  a  valid  classi- 
fication; Com.  v.  Shaleen.  14  Pa.  Dist.  R.  412,  30  Pa.  Super.  Ct.  13,  sustaining 
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safety  act  relating  only  to  anthracite  coal  mines;   Pennsylvania  Teleph.  Co.  v. 
South  Bethlehem,  16  Pa.  Dist.  R.  881,  16  Del.  Co.  Rep.  324,  10  North.  Co.  Rep. 
382,  upholding  statute  providing  mode  of  adjusting  disputes  as  to  license  regu- 
lations of  telephone  and  like  companies. 
l,inliilii>    of  employer   for   negligence   of   strangers. 

Cited   in   D'Jorko  v.  Berwind-White  Coal   Min.  Co.  231   Pa.   169,   80   Atl.   77, 
holding  that  employer  cannot  be  held  responsible  for  negligence  of  person  over 
whom  he  has  no  control. 
I  i.-i  I'ilii  >    of  agent   or  servant    for    hi-   negligence. 

Cited  in  note  (25  L.R.A.  (N.S.)  346)  on  liability  of  agent  or  servant  to  third 
persons  for  own  negligence  or  noufeasance. 

29  L.  R,  A.  811,  LEVY  v.  SUPERIOR  COURT,  105  Cal.  QOO,  38  Pac.  965. 

Writ  of  error  dismissed  for  want  of  Federal  question  in   167  U.  S.  177.  42 
L.  ed.  126,  17  Sup.  Ct.  Rep.  769. 
Protection    against    searches,    seizures,    and    compulsory    evidence. 

Cited  in  Co-operative  Bldg.  &  L.  Asso.  v.  State,  156  Ind.  468.  60  X.  E.  14»>, 
holding  that  mandamus  will  lie  to  permit  assessor  to  examine  books  of  loan 
association  for  assessment  purposes. 

Cited  in  footnotes  to  Newberry  v.  Carpenter,  31  L.  R.  A.  163,  which  holds 
taking  boiler,  engine,  etc.,  as  exhibits  on  prosecution  for  explosion  of  boiler,  un- 
reasonable seizure;  State  v.  Griswold,  33  L.  R.  A.  227,  which  upholds  use  of 
envelope  containing  pictures  only,  as  evidence  against  accused,  although  taken 
from  house  by  trespasser;  Williams  v.  State,  39  L.  R.  A.  269,  which  holds  evi- 
dence obtained  by  forcibly  entering  and  searching  house  and  owner's  person 
admissible  to  show  possession  of  articles  tending  to  establish  guilt. 

Cited  in  notes  (59  L.R.A.  465)  on  admissibility  in  evidence  against  accused 
of  documents  or  other  things  taken  from  him;  (17  L.R.A. (N.S.)  451)  on  admis- 
sibility in  criminal  case  of  testimony  as  to  facts  learned  while  spying  or  eaves- 
dropping; (25  L.R.A. (N.S.)  622)  as  to  whether  testimony  elicited  under  im- 
munity statute  may  be  used  in  civil  proceeding:  (29  L.R.A. (N.S.)  720)  on  re- 
fusal to  produce  books  or  papers  on  subpoena  upon  ground  that  they  contain 
private  matter;  (30  L.R.A. (N.S.)  728)  on  right  of  officer  to  refuse  to  turn  over 
corporation's  books  to  receiver,  upon  ground  of  tendency  to  incriminate  him : 
(75  Am.  St.  Rep.  323)  on  privilege  of  witness  as  to  incriminating  testimony-. 
(115  Am.  St.  Rep.  210)  on  summary  proceeding  to  discover  or  recover  property: 
(136  Am.  St.  Rep.  141,  144,  149,  183)  on  admissibility  of  evidence  wrongfully 
obtained;  (55  L.  ed.  U.  S.  734)  on  compulsory  deposit  of  bankrupt's  books  with 
receiver  or  trustee  as  infringing  privilege  against  self-crimination. 

Annotation  in  29  L.  R.  A.  811,  referred  to  particularly  in  Blum  v.  State.  94  Md. 
385,  56  L.  R.  A.  327,  51  Atl.  26.  holding  account  books  of  one  charged  with  ob- 
taining money  under  false  pretenses  inadmissible  against  him. 
Constitutional   questions  revievrable  on   writ  of   prohibition. 

Cited  in  Bell  v.  First  Judicial  Dist.  Ct.  28  Nev.  293.  1  L.R.A. (N.S.)  846,  113 
Am.  St.  Rep.  854,  81  Pac.  875,  6  Ann.  Cas.  982,  passing  upon  constitutionality 
of  statute  on  writ  of  prohibition  by  public  officers  to  restrain  prosecution  of  pro- 
ceedings to  remove  them  from  office. 

29  L.  R,  A.  825,  NORFOLK  &  W.  R.  CO.  v.  WHEELER,  91  Va.  700,  22  S.  E.  514. 
Liability  for  injury  to  licensee. 

Cited  in  Monroe  v.  Atlantic  Coast  Line  R.  Co.  151  N.  C.  376,  27  L.R.A.  i  N.S.) 
194,  66  S.  E.  315,  denying  liability  of  owner  of  vacant  lot  for  injuries  to  person 
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not  invitx-d  there  who  fell  into  excavation;  St.  Louis  S.  \V.  R.  Co.  v.  Spivey, 
97  Tex.  146,  76  S.  W.  748,  denying  liability  of  railroad  company  to  young  mes- 
senger boy  in  its  employ  for  injuries  caused  by  riding  trains  when  rule  forbidding 
such  acts  not  enforced. 

Cited  in  footnote  to  Savannah,  F.  &  W.  R.  Co.  v.  Waller,  34  L.  R.  A.  459,  which 
denies  liability  of  railroad  company  for  injury  to  seven-year-old  bay  running 
under  freight  car  to  get  ball  at  request  of  employee. 

29  L.  R.  A.  827,  LYNCHBURG  NAT.  BANK  v.  SCOTT  BROS.  91  Va.  652,  50 

Am.  St.  Rep.  860,  22  S.  E.  487. 
Itiii-hls   of   purchaser   of   note   affected   with   usury   or   other   invalidity. 

Cited  in  Bradshaw  v.  Van  Valkenburg,  97  Tenn.  320,  37  S.  W.  88,  holding  bona 
fide  purchaser  not  affected  by  usury  between  original  parties  to  note;  Union  Trust 
Co.  v.  Preston  Nat.  Bank,  "136  Mich.  467,  112  Am.  St.  Rep.  370,  99  N.  W.  399, 
4  Ann.  Cas.  347,  holding  under  statute  making  it  a  crime  for  employee  of  bank 
to  certify  a  check  when  drawer  has  insufficient  funds  in  bank,  such  a  check  valid 
in  hands  of  bona  fide  holder;  Weed  v.  Gainesville,  J.  &  S.  R.  Co.  119  Ga.  594, 
46  S.  E.  885,  holding  under  statute  not  declaring  usurious  instruments  void,  de- 
fense of  usury  not  good  against  bona  fide  purchasers  of  corporate  bonds. 
Application  of  payments  tainted  with  usury.  '-ouiU 

Cited  in  Greer  v.  Hale,  95  Va.  535,  64  Am.  St.  Rep.  814,  28  S.  E.  873,  and 
Munford  v.  McVeigh,  92  Va.  465,  23  S.  E.  857,  holding  that  court  will  eliminate 
usury  and  apply  payments  to  sum  actually  loaned. 

-. *»fti 'S'MJ*  i»8«  h/'f-ixl.  "M-j;  rH>?' >•;>'•' it<  bu:; 
29  L.  R.  A.  830,  SCHUFELDT  v.  SMITH,  131  Mo.  280,  52  Am.  St.  Rep.  628,  31 

S.  W.  1039. 
Preferences  by  insolvent   corporation. 

Cited  in  Schufeldt  v.  Smith,  139  Mo.  372,  40  S.  W.  887,  upholding,  on  second 
appeal,  trust  deed  of  insolvent  corporation  to  secure  loan  to  partnership  which 
was  converted  into  corporation;  State  ex  rel.  Schroeder  v.  Perkins,  90  Mo.  App. 
612,  holding  unauthorized  deed  of  trust  by  president  of  insolvent  corporation 
invalid  as  to  attaching  creditors;  Caliban  v.  Powers,  133  Mo.  498,  34  S.  W.  848, 
upholding  execution  of  chattel  mortgage  and  assignment  of  accounts  in  pay- 
ment of  bona  fide  debt  made  day  before  general  assignment;  Kingman  v.  Cornell- 
Tebbetts  Mach.  &  Buggy  Co.  150  Mo.  304,  51  S.  W.  727,  holding  trust  deed  se- 
curing separate  debts  of  creditors  good  as  to  those  accepting  before  attachment; 
Shields  v.  Hobart,  172  Mo.  514,  95  Am.  St.  Rep.  529,  72  S.  WT.  669,  sustaining 
right  of  going  corporation  to  prefer  creditors;  Zimmerman  v.  Grush  Produce  Co. 
156  Mo.  App.  597,  137  S.  W.  642,  to  the  point  that  it  is  legitimate  for  corpora- 
tion in  failing  circumstances  to  prefer  one  creditor  to  another. 

Cited  in  footnote  to  Adams  &  W.  Co.  v.  Deyette,  31  L.  R.  A.  497,  which  denies 
right  to  prefer  debt  for  money  borrowed  by  corporation  to  purchase  its  own 
stock. 

Cited  in  note  (57  Am.  St.  Rep.  77)  on  preference  by  insolvent  corporations. 
—  To    officers    or    stockholders. 

Cited  in  'Pitman  v.  Chicago  Lead  Co.  93  Mo.  App.  597,  67  N.  W.  946,  holding 
proof  of  validity  of.  debt  and  preference  by  quorum  of  directors  insufficient  to 
uphold  preference  to  director;  State  ex  rel.  Grimm  v.  Manhattan  Rubber  Mfg. 
Co.  149  Mo.  207,  50  S.  W.  321,  holding  trust  deed  in  favor  of  directors  pre- 
sumptively fraudulent;  Hall  v.  Goodnight,  138  Mo.  584.  37  S.  W.  916,  holding 
insolvent  corporation's  payment  of  debt  of  beneficial. owner  of  entire  stock,  void; 
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Butler  v.  Harrison  Land  &  Min.  Co.  139  Mo.  478,  61  Am.  St.  Rep.  464,  41  S.  W. 
234,  upholding  deeds  of  trust  to  directors  of  insolvent  corporation  to  pay  honest 
debts;  American  Exch.  Nat.  Bank  v.  Ward,  55  L.  R.  A.  359,  footnote  p.  35d.  4'.) 
C.  C.  A.  616,  111  Fed.  787,  upholding  chattel  mortgage  to  secure  just  demands 
of  directors  of  insolvent  corporation;  Levering  v.  Bimel,  146  Ind.  555,  45  N.  E. 
775,  holding  preference  by  insolvent  corporation  to  director  not  fraudulent  be- 
cause voted  on  by  such  director;  Nappanee  Canning  Co.  v.  Reid,  159  Ind.  625, 
59  L.  R.  A.  202,  footnote  p.  199,  64  N.  E.  870,  sustaining  right  to  prefer  unse- 
cured claims  on  which  directors  are  liable;  Corey  v.  Wadsworth,  118  Ala.  •">]<!, 
44  L.  R.  A.  775,  footnote  p.  766,  25  So.  503.  sustaining  preference  to  stockholder, 
director,  and  president  of  insolvent  corporation;  Pitman  v.  Chicago-Joplin  Lc;i«I 
&  Zinc  Co.  113  Mo.  App.  517,  87  S.  W.  10,  upholding  conveyance  by  insolvent 
corporation  to  director  in  consideration  of  his  crediting  same  upon  debt  owed 
by  corporation  to  director:  Hageman  v.  Southern  Electric  R.  Co.  202  Mo.  26.1. 
100  S.  W.  1081,  on  validity  of  conveyance  of  property  by  a  corporate  debtor  in 
fraud  of  existing  creditors:  Heidbreder  v.  Superior  Ice  &  Cold  Storage  Co.  184 
Mo.  453,  83  S.  W.  466.  upholding  transfer  of  all  property  of  insolvent  corporation 
to  stockholders  to  satisfy  money  loaned  by  them  to  corporation  in  consider;! lion 
that  they  pay  other  debts  of  company. 

Cited  in  footnotes  to  Illinois  Steel  Co.  v.  O'Donnell,  31  L.  R.  A.  265,  which 
holds  valid,  securities  given  to  directors  by  insolvent  going  concern  to  obtain 
money  loaned  at  time  securities  given;  National  Wall  Paper  Co.  v.  Columbia 
Nat.  Bank,  56  L.  R.  A.  121,  which  denies  right  to  prefer  debt  on  which  officers 
and  directors  are  bound  as  sui'eties. 

29  L.  R.  A.  834,  PEOPLE  ex  rel.  CHANDLER  v.  McDONALD,  5  Wyo.  526,  42 

Pac.    15. 
i :  \    post   facto   laws. 

Cited  in  State  v.  Taylor,  134  Mo.  145,  35  S.  W.  92,  holding  change  in  time 
allowed  accused  to  challenge  jurors,  made  after  commission  of  crime,  not  <x 
post  facto  law;  Willis  v.  State,  134  Ala.  450,  33  So.  226,  holding  statute  re- 
lieving state  of  requirement  of  proving  incorporation  of  corporation  in  criiiiin;il 
trials  applicable  to  trial  of  offense  alleged  to  have  been  committed  before  passage 
of  act:  Hallock  v.  United  States,  107  C.  C.  A.  487,  185  Fed.  421.  holding  that 
statute  changing  number  of  grand  jurors  is  not  invalid  as  ex  post  facto  law  as 
applied  to  offense  committed  before  enactment. 

Cited  in  footnotes  to  State  v.  Richardson,  35  L.  R.  A.  238,  which  holds  change 
in  Constitution  as  to  former  jeopardy,  favorable  to  prisoner,  applicable  to  subse- 
quent trial;  State  v.  Kyle,  56  L.  R.  A.  115,  which  sustains  statute  authorizing 
prosecution  by  information  of  crimes  already  committed. 

29  L.  R.  A.  839,  SAN  DIEGO  W7ATER  CO.  v.  SAN  DIEGO  FLUME  CO.  108  Cal. 
549,  41  Pac.  495. 

Cited  in  Higgins  v.  San  Diego,  118  Cal.  537,  45  Pac.  82-1.  as  a  previous  liti- 
gation involving  the  same  contracts  and  referring  to  cited  case  for  facts. 
Combinations  or  agreements   to  fix   prices. 

Cited  in  Continental  Securities  Co.  v.  Interborough  Rapid  Transit  Co.  165  Fed. 
957,  on  meaning  of  term  ''monopoly." 

Cited  in  footnotes  to  National  Harrow  Co.  v.  Hench,  39  L.  R.  A.  299,  which 
holds  agreement  by  owner  of  patent  with  corporation  organized  by  rival  manu- 
facturers, to  sell  no  harrow  for  less  than  schedule  price,  invalid;  Com.  v.  Grin- 
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stead,  56  L.  R.  A.  709,  which  holds  agreement  not  to  resell  goods  at  less  than 
specified  price  not  within  statute  for  suppression  of  conspiracies;  John  D.  Park 
&  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  62  L.  R.  A.  632,  which  sus- 
tains plan  by  which  manufacturers  of  proprietary  medicines  shall  sell  at  fixed 
prices,  with  rebate  only  to  concerns  which  can  be  relied  on  to  maintain  price 
decided  upon;  Slaughter  v.  Thacker  Coal  &  Coke  Co.  65  L.R.A.  343,  which  holds 
void  contract  by  different  coal  mining  companies  giving  exclusive  right  to  sell 
entire  output  at  uniform  prices  to  corporation  organized  as  their  regular  sales 
agent. 

Cited   in  notes    (18  L.R.A.  (N.S.)    1097)    on  trusts,   pooling  and  traffic  agree- 
ments;   {74  Am.  St.   Rep.  241)    on   combinations,  constituting  unlawful   trusts; 
(41  L.  ed.  U.  S.  1009)   on  validity  of  contracts  in  restraint  of  trade. 
Contracts    between    corporations    navingr    common    directors. 

Cited  in  note   (33  L.  R.  A.  790)   on  validity  of  contracts  between  corporations 
having  common  directors  or  officers. 
Establishment    and    regulation    of    municipal    water    supply. 

Cited  in  note   (61  L.  R.  A.  75)   on  establishment  and  regulation  of  municipal 
water  supply. 
Alternative    prayer    for    relief. 

Cited  in  Messer  v.  Hibernia  Sav.  &  L.  Soc.  149  Cal.  127,  84  Pac.  835,  holding 
fact  that  complaint  in  equity  proceeding  prays  for  damages  in  case  specific  per- 
formance cannot  be  decreed,  does  not  render  complaint  demurrable. 

29  L.  R.  A.   844,  PEOPLE'S  HOME  SAV.  BANK  v.   SUPERIOR  COURT,   104 

Cal.  649,  43  Am.  St.  Rep.  147,  38  Pac.  452. 
Vote    by    proxy. 

Cited  in  footnote  to  Smith  v.  San  Francisco  &  N.  P.  R.  Co.  35  L.  R.  A.  309, 
which  holds  proxy  for  voting  block  of  stock  in  accordance  with  desire  of  ma- 
jority of  purchasers,  made  by  condition  for  voting  same  as  majority  determines. 
Substitution  of  attorney. 

Cited  in  Gage  v.  Atwater,  136  Cal.  172.  68  Pac.  581,  holding  that  client  may 
change  attorney  although  latter  has  advanced  money  for  expenses  and  his  fee  is 
contingent  upon  success. 
Validity   of   by-law. 

Cited  in  Union  Sav.  Bank  v.  Leiter,  145  Cal.  702,  79  Pac.  441,  holding  by-law 
of  bank  conflicting  with  statute  regulating  assessment  to  pay  creditors  of  in- 
solvent bank  ineffective. 

Cited  in  notes  (57  Am.  St.  Rep.  384.  394.  396)  on  extent  to  which  transfers 
of  stock  may  be  restricted  by  by-laws;  (105  Am.  St.  Rep.  733)  on  necessity  for 
by-laws  of  savings  banks  to  be  reasonable. 

29  L.  R.  A.  851,  HARE  v.  MURPHY,  45  Neb.  809,  64  N.  W.  211. 
Third  person's  right   to   enforce  clai.n   or  contract. 

Cited  in  Union  P.  R.  Co.  v.  Metcalf,  50  Neb.  461,  69  N.  W.  961,  holding  that 
consignor  paying  charges  has  no  right  of  action  against  carrier  for  failure  to 
deliver  goods;  Tecumseh  Nat.  Bank  v.  Best,  50  Neb.  520,  70  N.  W.  41,  holding 
creditor's  petition,  alleging  that  successor  of  insolvent  bank  had  assumed  latter's 
liabilities  for  consideration,  sufficient;  Tweeddale  v.  Tweeddale,  116  Wis.  522,  61 
L.  R.  A.  511,  96  Am.  St.  Rep.  1003.  93  N.  W.  440,  holding  that  where  one  makes 
contract  witli  another  for  benefit  of  third  person,  latter  may  enforce  it,  regardless 
of  his  relation  with  first  party. 
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Cited  in  note   (71  Am.  St.  Rep.  185,  201)   on  right  of  third  pesron  to  sue  on 
contract  made  forxhis  benefit. 
Assumption  of  mortgage  debt. 

Later  appeal  in  60  Neb.  135,  82  X.  W.  312,  holding  grantee  in  deed  con- 
taining assumption  clause  not  estopped  to  deny  validity  of  such  clause  as  against 
one  purchasing  mortgage  in  reliance  on  recitals  in  recorded  instrument. 

Cited  in  Gibson  v.  Hambleton,  52  Xeb.  603,  72  X.  W.  1033,  and  Martin  v. 
Humphrey,  58  Xeb.  417,  78  N.  W.  715,  holding  grantee  personally  liable  for  mort- 
gage debt  assumed  as  part  of  purchase  price;  Morrill  v.  Skinner,  57  Xeb.  171,  77 
X.  W.  375,  holding  that  mortgagee  may  enforce  grantee's  promise  to  pay  debt 
as  part  consideration  for  transfer;  Graves  v.  Macfarland,  58  Xeb.  804,  79  X.  \V. 
707,  holding  purchaser  of  mortgaged  premises  who  assumed  debt,  liable  on 
deficiency  judgment;  Colchester  Sav.  Bank  v.  Brown,  75  Conn.  71,  52  Atl.  310, 
sustaining  statute  authorizing  mortgagee  to  maintain  action,  in  own  name, 
against  grantee  of  mortgaged  premises  who  assumed  and  agreed  to  pay  debt; 
McKay  v.  Ward,  20  Utah,  156,  46  L.  R.  A.  625,  footnote  p.  623,  57  Pac.  1024, 
and  Enos  v.  Sanger,  96  Wis.  154,  37  L.  R.  A.  864,  65  Am.  St.  Rep.  38,  70  X.  W. 
1019,  holding  grantee  assuming  mortgage  debt,  personally  liable  for  deficiency, 
although  immediate  grantor  not  liable;  Stites  v.  Thompson,  98  Wis.  331,  73  X.  W. 
774,  holding  purchaser  of  mortgaged  premises  who  assumes  debt  liable  as  prin- 
cipal, not  as  surety. 

Cited  in  footnote  to  Knapp  v.  Connecticut  Mut.  L.  Ins.  Co.  40  L.  R.  A.  861, 
which  upholds  mortgagee's  right  to  compel  grantee  of  mortgagor  by  suit  in 
equity  to  keep  his  agreement  assuming  the  mortgage. 

Cited  in  note    (22  L.R.A.  (X.S.)    496)    on   right  of  mortgagee  to  enforce  pur- 
chaser's  promise   to   pay   mortgage   where   grantor    or    promisee   was    not   him- 
self liable. 
Retroactive  statutes. 

Cited  in  Thompson  v.  West,  59  Neb.  683,  49  L.  R.  A.  341,  82  N.  W.  13,  and 
Merrill  v.  Miller,  2  Neb.  Unof.  632,  89  X.  W.  606,  denying  that  repeal  of 
statute  permitting  deficiency  judgments  on  foreclosure  of  mortgage  affects  actions 
pending. 

29  L.  R.  A.  853,  PAXTON  &  H.  IRRIGATING  CAXAL  &  LAXD  CO.  v.  FARM 
ERS'  &  M.  IRRIG.  &  LAND  CO.  45  Xeb.  884,  50  Am.  St.  Rep.  585.  64  X. 
W.  343. 

Title   of  act. 

Cited  in  State  ex  rel.  Churchill  v.  Bemis,  45  Neb.  735,  64  X.  W.  348,  holding 
authority  to  remove  officers  within  title  of  act  "defining,  regulating,  and  pre- 
scribing powers  of  city  governments:"  .State  ex  rel.  Graham  v.  Tibbets,  52  Nelt. 
233,  66  Am.  St.  Rep.  492,  71  X.  W.  990,  holding  act  entitled  "act  to  amend  sec- 
tions .  .  .  "  of  prior  act  insullicient ;  Nebraska  Loan  &  Bldg.  Asso.  v.  Per- 
kins, 61  Neb.  256,  85  X.  W.  (i~,  holding  that  title  of  act  "to  enable  associations 
of  people  to  raise  funds  to  be  loaned  for  building  homesteads"  indicates  subject 
of  legislation;  State  v.  H*ldenbrand,  62  Xeb.  142,  89  Am.  St.  Rep.  743,  87  X.  \V. 
25,  holding  prohibition  against  transfer  of  mortgaged  property  germane  to  title 
of  act  "to  prevent  fraudulent  transfer  of  personal  property;"  State  ex  rel.  Green 
v.  Power,  63  Xeb.  500,  88  X.  W.  769,  holding  that  "act  providing  for  better  pro- 
tection of  earnings  of  servants"  comprehends  punishment  of  one  attaching  exempt 
wages:  Drainage  Dist.  Xo.  1  v.  Richardson  County.  86  Xeb.  363.  125  X.  W.  796, 
holding  title  to  Drainage  Act  sufficiently  comprehensive  to  include  assessment  of 
highways  for  benefits  from  drainage. 
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Cited  in  notes   (64  Am.  St.  Rep.  72,  75,  77,  102,  106)   on  sufficiency  of  title  of 
statute;    (79  Am.  St.  Rep.  459)    as  to  when  title  of  statute  embraces  only  one 
subject,  and  what  may  be  included  thereunder. 
Rejection    of    meaningless    words    in    statute. 

Cited  in  United  States  v.  Jackson,  75  C.  C.  A.  41,  143  Fed.  787,  on  rejection  of 
meaningless  words  in  statute;  State  ex  rel.  Patterson  v.  Bates,  96  Minn.  112,  113 
Am.  St.  Rep.  612,  104  N.  W.  709,  holding  court  has  power  to  omit  word  "not" 
from  statute  to  render  statute  intelligible. 
Appropriation    of    property    for    public    or    other    purposes. 

Cited  in  Ryan  v.  Louisville  &  N.  Terminal  00*102  Tenn.  117,  45  L.  R.  A.  306, 
50  S.  W.  744,  sustaining  railroad  company's  rigfit  to  condemn  land  for  terminal 
purposes;  State  ex  rel.  Board  of  Transportation  v.  Sioux  City,  O.  &  W.  R.  Co. 
46  Neb.  698,  31  L.  R.  A.  53,  65  N.  W.  766,  holding  act  requiring  carrier  to  haul 
freight  over  longer  line,  for  same  rate  required  of  shorter  line  between  same 
points,  void,  as  illegal  appropriation  of  property. 

Cited  in  note    (102  Am.  St.  Rep.  814.  818,  819,  821,  832)    on  usea  for  which 
power  of  eminent  domain  cannot  be  exercised. 
•—  Irrigation   purposes. 

Cited  in  Alfalfa  Irrig.  District  v.  Collins,  46  Neb.  415,  64  N.  W.  1086,  holding 
act  authorizing  issue  of  bonds  by  irrigation  district  constitutional;  Cummings  v. 
Hyatt,  54  Neb.  42,  74  N.  W.  411,  holding  tax  to  pay  interest  on  irrigation  bonds 
valid;  Perkins  County  v.  Graff,  52  C.  C.  A.  247,  114  Fed.  445,  holding  validity 
of  irrigation  bonds  not  affected  because  water  drawn  from  another  state;  Pres- 
cott  Irrig.  Co.  v.  Flathers,  20  Wash.  459,  55  Pac.  635,  holding  that  irrigation 
corporation  may  condemn  land  for  construction  of  ditches. 
Judicial  power  over  eminent  domain. 

Cited  in  notes  (22  L.R.A.  (N.S.)  16,  31,  37,  39,  49,  65,  71,  86)  on  judicial  power 
over  eminent  domain;  (88  Am.  St.  Rep.  930,  935,  936,  940)  on  existence  of  pub- 
lic use  as  question  for  courts. 

29  L.  R.  A.  859,  MUNZER  v.  STERN,  105  Mich.  523,  55  Am.  St.  Rep.  468,  63 
N.  W.  513. 

29  L.  R.  A.  861,  DELL  RAPIDS  v.  IRVING,  7  S.  D.  310,  64  N.  W.  149. 
County    or    town   as    municipal    corporation. 

Cited  in  Western  Town  Lot  Co.  v.  Lane,  7  S.  D.  604,  65  N.  W.  17,  holding  coun- 
ties or  towns  not  municipal  corporations;  Davenport  v.  Elrod,  20  S.  D.  575,  107 
N.  W.  833,  holding  statute  creating  and  authorizing  "State  Capitol  Commis- 
sion" to  erect  capitol  building  not  a  delegation  of  a  municipal  function  within 
meaning  of  constitution. 
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30  L.  R.  A.  33,  LAKE  SHORE  &  M.  S.  R.  CO.  v.  RICHARDS,  152  111.  59,  38 
X.  E.  773. 

Partnership  accounting  in  Maynard  v.  Richards,  166  111.  478,  57  Am.  St.  Rep. 
145,  46  N.  E.  1138,  Affirming  61  111.  App.  336. 

<   onM  i  t  ii  t  iiuin  I     riiiln     to    appeal. 

Cited  in  Illinois  C.  R.  Co.  v.  Larson,  152  111.  329,  38  N.  E.  784,  sustaining 
statute  making  judgment  of  appellate  court  final  as  to  questions  of  fact. 

Cited  in  footnotes  to  Johnson  v.  State,  51  L.  R.  A.  272,  which  sustains  statute 
requiring  exception  to  obtain  reversal  for  error  in  charge;  McClain  v.  Williams. 
43  L.  R.  A.  287,  which  holds  right  of  appeal  subject  to  legislative  restriction. 

Cited  in  note    (19  L.R.A.  (-X.S. )    379)    on  constitutionality  of  statute  denying 
right  of  appeal  in  certain  classes  of  cases. 
Review   of    factH    by    supreme    court. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Stanley,  158  111.  400,  41  N.  E.  1012,  and  Lake 
Shore  Foundry  Co.  v.  Rakowski,  157  111.  461,  41  N-.  E.  1019,  holding  judgment 
ot  appellate  court  on  questions  of  fact  conclusive  on  supreme  court;  Cicero  & 
P.  Street  R.  Co.  v.  Meixner,  160  111.  322,  31  L.  R.  A.  332,  43  N.  E.  823,  and 
Siddall  v.  Jansen,  168  111.  45,  39  L.  R.  A.  114,  48  N.  E.  191,  holding  that  supreme 
court  may  review  sufficiency  of  facts  supporting  plaintiff's  case  when  refusal  to 
direct  verdict  for  defendant  is  assigned  as  error;  Reiter  v.  Standard  Scale  & 
Supply  Co.  237  111.  380,  86  X.  E.  745,  holding  the  decisions  of  the  appellate  court 
on  controverted  questions  of  fact  are  conclusive  on  the  supreme  court;  Jones 
v.  Chicago,  R.  I.  &  P.  R.  Co.  231  111.  304,  121  Am.  St.  Rep.  313,  83  N.  E.  215. 
on  the  supreme  court  as  formerly  being  without  power  to  review  the  determina- 
tion of  the  appellate  court  upon  controverted  questions  of  fact. 
Waiver  of  exception  to  refusal  to  direct  verdict. 

Cited  in  Kolze  v.  Jones,  64  111.  App.  292,  and  Martin  Emrich  Outfitting  Co.  v. 
Brown,  63  111.  App.  39,  holding  exception  to  refusal  to  direct  verdict  for  de- 
fendant waived  by  introducing  evidence  and  submitting  case  without  renewing 
motion:  Cincinnati  Traction  Co.  v.  Durack.  78  Ohio  St.  250.  85  X.  E.  38,  14  Ann. 
Cas.  218,  holding  an  exception  to  a  ruling  denying  defendant's  motion  for  a 
verdict  at  the  end  of  plaintiff's  evidence  is  waived  where  defendant  introduces 
evidence  in  defense  and  rests  without  renewing  the  motion. 
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Tnl.  in  u   case  from  jury. 

Cited  in  Siddall  v.  Jansen,  168  111.  46,  39  L.  R.  A.  114,  48  N.  E.  191;  Baltimore 
&  0.  R.  Co.  v.  Stanley,  158  111.  398,  41  N.  E.  1012;  Pittsburgh,  Ft.  W.  &  C.  R. 
Co.  v.  Callaghan,  157  111.  410,  41  N.  E.  909;  Chicago  &  A.  R,  Co.  v.  Logue,  158 
111.  626,  42  X.  E.  53;  Foster  v.  Wadsworth-Howland  Co.  168  111.  517,  48  N.  E. 
163;  North  Chicago  Street  R.  Co.  v.  Wiswell,  168  111.  614,  48  N.  'E.  407;  Illinois 
Steel  Co.  v.  Ostrowski..  194  111.  382,  62  N.  E.  822:  Wetz  v.  Greffe,  71  111.  App. 
315;  Boyle  v.  Illinois  C.  R.  Co.  88  111.  App.  257;  Finley  v.  West  Chicago  Street 
R.  Co.  90  111.  App.  370;  North  Chicago  Street  R.  Co.  v.  Boyd,  156  111.  419,  40 
N.  E.  955,  —  holding  instruction  to  find  for  defendant  proper  only  when  evi- 
dence wholly  insufficient  to  sustain  verdict  for  plaintiff;  Cooney  v.  United  States 
Wringer  Co.  101  111.  App.  473;  Missouri  Malleable  Iron  Co.  v.  Hoover,  77  111. 
App.  439;  Kean  v.  West  Chicago  Street  R.  Co.  75  111.  App.  41;  West  Chicago 
Street  R.  Co.  v.  Marzalkiexviecz,  75  111.  App.  242,  —  holding  that  evidence  tending 
to  sustain  plaintiff's  case  raises  question  for  jury;  Libby,  McNeill  &  Libby  v. 
Cook,  222  111.  210,  78  N.  E.  599,  on  when  a  verdict  for  the  defendant  may  be 
properly  directed. 
Right  to  rescind  or  abandon  contract  for  other  party's  default. 

Cited  in  Turney  v.  Peoria  Grape  Sugar  Co.  65  111.  App.  657,  holding  that  re- 
fusal to  receive  coal  authorizes  termination  of  contract  to  supply;  Ballance  v. 
Yanuxem,  191  111.  324,  61  N.  E.  85,  holding  that  default  rendering  further  per- 
formance something  different  than  contracted  for  justifies  termination  of  con- 
tract; Tomson  v.  Heidenheimer,  16  Tex.  Civ.  App.  118,  40  S.  W.  425,  holding 
that  repudiation  gives  other  party  right  to  treat  contract  as  abandoned,  and 
referring  particularly  to  annotation  in  30  L.  R.  A.  33;  Curtis  v.  Brannon,  98 
Tenn.  162,  38  S.  W.  1073,  holding  that  vendee  seeking  to  rescind  sale  for  breach 
of  covenant  of  seisin  must  restore  possession,  and  referring  particularly  to  an- 
notation in  30  L.  R.  A.  33;  Peurrung  v.  Carter-Crume  Co.  110  Fed.  109,  holding 
(obiter)  repudiation  of  contract  equivalent  to  prevention  of  performance;  Kim- 
bark  v.  Illinois  Car  &  Equipment  Co.  103  111.  App.  645,  raising,  without  decid- 
ing, question  whether  refusal  to  deliver,  repudiation  of  contract  to  furnish  iron; 
Kaukauna  Electric  Light  Co.  v.  Kaukauna,  114  Wis.  341,  89  N.  W.  542,  raisimr. 
without  deciding,  question  whether  breach  of  agreement  to  furnish  additional 
lights  justifies  rescission  of  lighting  contract;  Genet  v.  Delaware  &  H.  Canal 
Co.  170  N.  Y.  295,  63  N.  E.  350,  by  Bartlett,  J..  dissenting,  who  holds  contract 
terminable  only  when  acts  of  other  party  amount  to  complete  repudiation;  Re 
Morgantown  Tin  Plate  Co.  184  Fed.  113,  holding  that  contract  cannot  be  re- 
scinded because  failure  of  one  party  to  perform,  where  both  parties  cannot  be 
placed  in  statu  quo;  .Ptacek  v.  Pisa,  231  111.  525,  14  L.R.A.(N.S.)  539,  83  N.  E. 
221,  holding  greater  difficulty  in  the  performance  of  a  contract  than  was  antici- 
pated is  not  grounds  for  avoiding  its  performance;  Haydon  v.  St.  Louis  &  S.  F. 
R.  Co.  117  Mo.  App.  109,  93  S.  W.  833  (dissenting  opinion)  ;  Peet  v.  East 
Grand  Forks,  101  Minn.  522,  112  N.  W.  1003, — on  when  the  abandonment  of  a 
contract  justified;  Koerper  v.  Royal  Invest.  Co.  102  Mo.  App.  549,  77  S.  W.  307, 
on  the  failure  of  one  party  to  a  contract  to  perform  with  a  reasonable  time  as 
giving  the  other  party  a  right  to  abandon;  Boulware  v.  Crohn,  122  Mo.  App. 
582.  99  S.  W.  796:  Lavin  v.  Grand  Lodge,  A.  0.  U.  W.  112  Mo.  App.  16,  86  S. 
W.  600, — on  a  right  to  rescind  a  contract  as  existing  where  one  party  by  his  acts 
makes  the  performance  of  the  other  impossible  under  the  terms  of  the  con- 
tract; Thurber  v.  Smith,  25  R.  I.  62,  54  Atl.  .790,  holding  where  an  offer  had 
been  made  to  allow  a  discount  on  a  note  if  taken  up  within  a  certain  time  and 
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had  not  been  rescinded  before  acceptance,  a  statement  that  it  was  too  late  to 
accept  plaintiff's  offer  to  take  up  the  mortgage,  excused  a  tender. 

Annotation  cited  in  Quarton  v.  American  Law  Book  Co.  143  Iowa,  528,  33 
L.R.A.  (X.S.)  13,  121  N.  W.  1009,  holding  a  seller  might  abandon  the  contract 
and  refuse  to  deliver  goods  deliverable  and  payable  for  in  instalments  on  the 
refusal  of  the  buyer  to  pay  instalments  because  of  an  alleged  default  of  the 
seller  in  another  matter. 

Cited  in  footnotes  to  Johnson  Forge  Co.  v.  Leonard,  57  L.  R.  A.  225,  which 
sustains  seller's  right  to  rescind  upon  purchaser's  demand  for  additional  deliv- 
eries before  remitting  for  articles  delivered;  Vandegrift  v.  Cowles  Engineering 
Co.  48  L.  R.  A.  685.  which  holds  general  assignment  for  creditors  by  contractor 
not  abrogation  or  breach  of  existing  contracts;  Kauffman  v.  Raeder,  54  L.  R.  A. 
247,  which  denies  right  of  one  receiving  and  retaining  benefit  of  part  perform- 
ance by  other  party  to  rescind  for  breach  of  complete  performance;  Ball  v.  Safe 
Deposit  &  T.  Co.  52  L.  R.  A.  403,  which  sustains  right  of  purchaser  to  rescind 
for  want  of  jurisdiction  in  court  authorizing  sale;  Ross  Meehan  Foundry  Co. 
v.  Royer  Wheel  Co.  68  L.R.A.  829,  which  sustains  manufacturer's  right  to  de- 
clare contract  rescinded  and  refuse  further  deliveries  on  purchaser's  failure  to 
make  payment  for  articles  already  delivered ;  Supreme  Council  A.  L.  of  H.  v. 
Lippincott,  69  L.R.A.  803,  which  holds  arbitrary  reduction  of  amounts  of  out- 
standing certificates  by  mutual  benefit  society  not  a  continuing  breach  of  con- 
tract entitling  certificate  holder  to  elect  to  treat  contract  as  rescinded  before 
time  set  for  performance. 

Cited  in  notes  (21  L.R.A.  (N.S.)  865)  on  aeceptance  of  portion  of  instalment, 
as  affecting  right  to  rescind  continuing  contract  for  failure  to  deliver  whole; 
(32  L.R.A. (N.S.)  1)  on  rescission  of  sale  for  failure  to  pay  for  instalment; 
(94  Am.  St.  Rep.  124,  125)  on  countermand  of  executory  contract  of  sale; 
(40  L.  ed.  U.  S.  519)  on  act  of  God  as  excuse  for  nonperformance  of  obliga- 
tion. 

Annotation  in  30  L.  R.  A.  33,  referred  to  particularly  in  West  v.  Bechtel,  125 
Mich.  163,  51  L.  R.  A.  799,  footnote  p.  791,  84  N.  W.  69,  holding  contract  not 
abandoned  by  purchaser's  breach  of  agreement  to  pay  for  each  shipment  as  re- 
ceived; Worthington  v.  Gwin,  119  Ala.  54,  43  L.  R.  A.  384,  footnote  p.  382,  24 
So.  739,  denying  right  to  abandon  entire  contract  because  small  quantity  of  ore 
not  free  from  foreign  substances  as  required. 

Limited  in  Stanford  v.  McGill,  6  N.  D.  564,  38  L.  R.  A.  770,  footnote  p.  760, 
72  N.  W.  938,  holding  repudiation  of  contract  before  time  of  performance  not 
breach. 
Action    for   breach    of   contract. 

Cited  in  John  A.  Gauger  &  Co.  v.  Sawyer  &  A.  Lumber  Co.  88  Ark.  432,  115 
S.  W.  157,  holding  an  action  might  be  maintained  for  the  breach  of  a  contract 
where  a  dealer  failed  to  send  the  specifications  for  goods  required  to  be  de- 
livered during  the  year  until  it  was  too  late  to  deliver  them  under  the  con- 
tract, and  also  citing  annotation  on  this  point;  Alderson  v.  Houston,  154  Cal.  11, 
96  Pac.  884,  holding  an  action  might  be  maintained  by  real  estate  brokers 
for  damages  caused  by  the  loss  of  commissions  the  principal  having  by  allowing 
liens  to  accrue  on  the  real  estate  made  it  impossible  to  give  a  clear  title  in 
accordance  with  the  terms  of  the  contract  with  brokers;  Lindner  v.  Cape 
Brewery  &  Ice  Co.  131  Mo.  App.  687,  111  S.  W.  600,  holding  plaintiff  was  not 
entitled  to  recover  damages  for  a  wrongful  discharge  where  such  discharge  was 
made  on  his  refusal  to  perform  part  of  his  contract  of  employment. 
L.R.A.  Au.  Vol.  IV.— 36. 
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Hrinuiiiu   action   on   repudiated  contract   before   time   to    perform. 

Cited  in  Marks  v.  Van  Eeghen,  30  C.  C.  A.  210.  57  U.  S.  App.  14!'.  s:>  Fed. 
855,  and  Roehm  v.  Horst,  178  U.  S.  16,  44  L.  ed.  950,  20  Sup.  Ct.  Rep.  780,  hold- 
ing action  on  breach  of  executory  contract  after  repudiation  not  permature; 
Zatlin  v.  Davenport,  71  111.  App.  294,  holding  declaration  of  intentiou  not  to  abide 
by  contract  to  marry  justifies  bringing  action  before  time  set :  Laswell  v.  Na- 
tion Handle  Co.  147  Mo.  App.  534.  126  S.  \V.  969.  holding  that  seller  of  product 
of  mill  for  specified  time  cannot  recover  unearned  profits  on  buyer's  breach  un- 
less latter's  conduct  sufficed  to  prevent  seller  from  further  performance;  Chals- 
tran  v.  Board  of  Education,  244  111.  475,  91  X.  E.  712.  holding  that  one  who 
has  contract  with  board  of  education  to  construct  building  may.  upon  such  build 
ing  being  discontinued  by  vote  of  people,  cease  work  and  recover  for  loss  of 
profits;  Callanan  v.  Keeseville,  A.  C.  &  L.  C.  R.  Co.  131  App.  Div.  317,  115  N. 
Y.  Supp.  779.  holding  an  action  for  the  rescission  of  a  contract  on  the  ground 
that  the  other  party  has  denied  the  binding  force  of  the  contract,  may  be  main- 
tained although  the  time  for  the  commencement  of  the  work  under  has  not 
expired;  Harrison  v.  Augerson,  115  111.  App.  229,  holding  where  a  contract  with 
an  agent  to  make  a  sale  of  real  estate  within  a  definite  time  for  a  specific  com- 
mission is  rescinded  within  the  time  designated  the  agent  may  recover  the  com 
mission  agreed  upon. 
Repudiation  of  contract. 

Cited  in  Chemical  Nat.  Bank  v.  World's  Columbian  Exposition,  170  111.  92. 
48  X.  E.  331,  Affirming  67  111.  App.  178,  holding  insolvency  of  bank  breach  of 
contract  to  establish  branch  on  exposition  grounds;  Meyer  v.  Manhattan  L. 
Ins.  Co.  144  Ind.  451,  43  X.  E.  448,  holding  allowing  insurance  to  lapse  ter- 
minates insured's  right  to  paid-up  policy:  Southern  Cotton-Oil  Co.  v.  Heflin, 
39  C.  C.  A.  550,  99  Fed.  344,  holding  notice  that  vendee  will  not  receive  good* 
does  not  take  away  vendor's  rights  under  contract:  Simmons  v.  Sweeney,  l.'i 
Cal.  App.  289.  109  Pac.  265,  holding  that  one  who  repudiates  written  contract 
and  enters  into  subsequent  parol  agreement,  will  not  be  permitted  to  claim  under 
first  contract;  Whiting  Foundry  Equipment  Co.  v.  Hirsch.  121  111.  App.  377.  on 
the  question  of  the  wrongful  repudiation  of  a  contract  as  being  one  for  the  jury 
under  proper  instructions. 
Remedies  of  Injaried  party  to  repudiated  contract. 

Cited  in  Lockport  v.  Shields.  87  111.  App.  154.  holding  repudiation  of  con- 
tract for  services  gives  right  to  sue  for  damages:  Yickers  v.  Electro/one  Com- 
mercial Co.  67  X.  J.  L.  671,  52  Atl.  467.  and  James  H.  Rice  Co.  v.  Penn  Plate 
Glass  Co.  88  111.  App.  414,  holding  repudiation  of  contract  gives  right  to  sue 
for  profits  which  would  have  been  realized:  Dyer  v.  Middle  Kittitas.  Irrig.  Dist. 
25  Wash.  '.Ml.  t!4  Pac.  1009.  sustaining  right  of  contractor  to  recover  without 
completing  contract,  where  instalments  not  paid  when  due:  Waggeman  v.  •Jans- 
sen,  74  111.  App.  41.  sustaining  recovery  on  quantum  meruit  for  work  under 
partly  performed  repudiated  contract:  Ornstein  v.  Vahr  &  L.  Drug  Co.  119  Wis. 
435,  96  X.  W.  826.  holding  recovery,  upon  breach  of  contract  of  employment,  of  one 
month's  pro  rata  .salary,  bar  to  any  subsequent  recovery  thereon:  Krebs  Hop 
Co.  v.  Livesley.  59  Or.  579.  114  Pac.  944 :  Livesley  v.  Krebs  Hop  Co.  57  dr. 
374,  112  Pac.  1  (dissenting  opinion). — on  remedies  of  party  to  contract  upon 
breach  of  conditions  by  other  party:  Barker  &  S.  Lumber  Co.  v.  Edward  Hines 
Lumber  Co.  137  Fed.  308;  Spencer  Medicine  Co.  v.  Hall.  78  Ark.  341,  93  S.  \Y. 
985, — on  when  an  action  for  the  repudiation  of  a  contract  authorized:  O'Xeill 
v.  Supreme  Council.  A.  L.  H.  70  X.  J.  L.  414.  57  Atl.  4t>:5.  !  Ann.  (as.  422.  on 
right  of  party  to,  to  treat  a  contract  a*  terminated  and  maintain  an  action  for 
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its  breach;  Anglo- Wyoming  Oil  Fields  v.  Miller,  117  III.  App.  555;  Stoneking 
v.  Long,  142  111.  App.  209;  Longfellow  v.  Huffman,  49  Or.  492,  90  Pac.  907,— 
on  the  remedies  available  on  the  repudiation  of  a  contract  by  one  of  the  parties. 

Distinguished  in  effect  in  Rogers-Ruger  Co.  v.  McCord,  115  Wis.  263,  91  N.  W. 
685,    holding   establishment    of    conditions    precedent   to    defendant's    obligation, 
necessary,  before  recovery  may  be  had  upon  contract. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  Delaware  &  H.  Canal  Co.  v.  Mitchell,  92  111.  App.  581,  holding  measure 
of  damages  for  vendor's  refusal  to  deliver,  difference  between  contract  and  mar- 
ket prices  at  times  and  place  of  delivery  fixed;  A.  Klipstein  &  Co.  v.  Frigid  Fluid 
Co.  148  III.  App.  '204,  holding  on  the  refusal  of  a  defendant  to  receive  more 
goods  under  a  contract,  an  action  might  be  maintained  to  recover  the  profits 
plaintiff  would  have  made  if  defendant  had  received  the  goods. 

Cited  in  footnote  to  Bethel  v.  Salem  Improv.  Co.  33  L.R.A.  602,  which  holds 
loss  of  profits  not  recoverable  for  breach  of  contract. 

Cited   in   note    (53   L.R.A.   36,   47)    on   loss  of   profits  as  element  of  damages 
for  breach  of  contract. 
Necessity  of  placing-  other  party  in  statn  11110. 

Cited  in  Laughead  v.  II.  C.  Frick  Cope  Co.  28  Pa.  Co.  Ct.  106,  on  the  right  to 
rescind  a  contract  as  being  contingent  on  the  placing  of  the  other  party  in  statu 
quo;  Curtis  v.  Brannon,  98  Tenn.  162,  69  L.R.A.  763,  38  S.  W.  1073,  holding  a 
decree  in  equity  in  favor  of  a  vendee  for  a  breach  of  a  covenant  of  seizin  caused 
by  an  outstanding  contingent  remainder  should  decree  restoration  of  possession 
by  the  vendee. 

Cited  in  note  (1  L.R.A.  (X.S.)  379)  on  duty  upon  rescission  or  abandonment 
of  contract  to  restore  or  tender  back  has  been  received. 

30  L.  R.  A.  61,  GERLI  v.  POIDEBARD  SILK  MFG.  CO.  57  N.  J.  L.  432,  51 

Am.  St.  Rep.  612,  31  Atl.  401. 
\  Nslu  ii  III.MI  i    of  chose  in  action. 

Cited  in  Tufts  v.  People's  Bank  &  T.  C'o.  59  N.  J.  L.  382,  35  Atl.  792,  holding 
accepting  payment  of  third  person's  nate  amounts  to  assignment  of  debt;   Sulli- 
van v.  Visconti,  68  N.  J.  L.  545,  53  Atl.  598,  recognizing  validity  of  assignment 
by  single  partner  of  chose  in  action  belonging  to  firm. 
What  constitutes  breach  of  contract. 

Cited  in  Middlesex  Water  Co.  v.  Knappmann  Whiting  Co.  64  N.  J.  L.  246,  49 
L.R.A.  575.  81  Am.  St.  Rep.  467,  45  Atl.  692,  holding  water  company  liable  for 
failure  to  furnish  fire  protection,  due  to  break  in  pipes. 

Cited    in    footnote   to   West   v.   Mechtel,   51   L.R.A.   791,   which   holds   contract 
not  abandoned  by  purchaser's  breach  of  agreement  to  pay  for  each  shipment  as 
received. 
Rescission  of  contract. 

Cited  in  J.  W.  Ellison,  Son  &  Co.  v.  Flat  Top  Grocery  Co.  69  W.  Va.  383,  38 
L.R.A.  (X.S.)  545,  71  S.  E.  391,  holding  that  under  contract  for  certain  quan- 
tity of  hay  to  be  delivered  in  monthly  instalments,  purchaser  cannot  rescind  for 
defect  of  quality  of  some  hay,  but  must  recoup  from  purchase  money  or  sue  for 
damages  for  broach;  Empire  Rubber  Co.  v.  Morris,  77  N.  J.  L.  501,  72  Atl.  100!*: 
Rock  Island  Sash  &  Door  Works  v.  Moore,  Handley  Hardware  Co.  147  Ala.  588, 
41  Sd.  806, — holding  where  goods  are  payable  in  instalments  and  deliverable  in 
instalments  the  default  of  either  party  in  one  of  the  instalments  Is  not  grounds 
for  the  rescission  of  the  entire  contract:  Portland  Ice  Co.  v.  Connor,  24  Pa. 
Super.  Ct.  495,  on  the  right  to  a  rescission  of  a  contract. 
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I  >ll  III  II  Uf". 

Cited  in'  Hasselbusch  v.  Mohmking,  76  X.  J.  L.  694,  73  Atl.  961,  holding  an 
award  of  nominal  damages  might  at  least  be  had  in  an  action  for  a  breach  of  a 
covenant  against  encumbrances  where  at  time  a  mortgage  existed  which  was  sub- 
sequently paid. 

30  L.  R.  A.  74,  PEOPLE  ex  rel  HENDERSON  v.  WESTCHESTER  COUNTY. 
147  N.  Y.  1,  41  N.  E.  563. 

Followed   without    discussion    in   Westchester   v.    Haffen,    147    N.   Y.    685,    42 
N.  E.  726. 
Burden  of  showing  act  unconstitutional. 

Cited  in  Re  Brenner,  35  Misc.  215,  70  N.  Y.  Supp.  744,  holding  burden  of  proof 
on  party  asserting  unconstitutionally  of  statute;  Board  of  Education  v.  Board  of 
Education,  76  App.  Div.  357,  78  N.  Y.  Supp.  522,  recognizing  presumption  of 
validity  of  legislation  changing  boundaries  of  school  district;  People  ex  rel. 
Tyroler  v.  City  Prison,  157  N.  Y.  159,  43  L.R.A.  277,  68  Am.  St.  Rep.  763. 
51  N.  E.  1006,  by  Martin,  J.,  dissenting,  who  hold  burden  of  showing  uncon- 
stitutionality  of  statute  on  party  asserting  it. 
When  statute  unconstitutional. 

Cited  in  Dillon  v.  Erie  R.  Co.  19  Misc.  123,  43  N.  Y.  Supp.  320:  Re  Brenner. 
35  Misc.  215,  70  N.  Y.  Supp.  744;  Parfitt  v.  Ferguson,  3  App.  Div.  196,  38  N.  Y. 
Supp.  466;  Irwin  v.  Metropolitan  Street  R.  Co.  38  App.  Div.  260.  57  N.  Y.  Supp. 
21;  People  ex  rel.  Holmes  v.  Lane,  53  App.  Div.  539,  65  N.  Y.  Supp.  1004;  Worth- 
ington  v.  London  Guarantee  &  Acci.  Co.  164  N.  Y.  84.  58  N.  E.  102, — holding 
statute  invalid  only  where  clearly  irreconcilable  with  constitution;  Wheeler  v. 
Herbert,  152  Cal.  240.  92  Pac.  353.  on  statute  to  be  construed  as  constitutional 
if  possible. 
Constitutional  Interpretation. 

Cited  in  Goedel  v.  Palmer,  15.  App.  Div.  89,  44  N.  Y.  Supp.  301,  hloding  that 
journal  of  Constitutional  Convention  may  be  consulted  in  interpreting  Consti- 
tution; Sherrill  v.  O'Brien,  188  N.  Y.  204,  117  Am.  St.  Rep.  841,  81  N.  E.  124, 
holding  the  court  might  look  to  the  proceedings  of  a  constitutional  convention 
in  construing  the  constitution. 
Division  of  county  without  changing1  assembly  district. 

Cited  in  State  ex  rel.  Hicks  v.  Stevens.  112  Wis.  177.  88  N.  W.  48,  sustaining 
statute  creating  new  county  providing  it  shall  remain  part  of  original  assembly 
district;  Wheeler  v.  Herbert,  152  Cal.  240.  92  Pac.  353.  on  a  change  in  county 
lines  at  a  time  the  legislative  districts  cannot  be  changed  as  not  affecting  the 
legislative  districts;  Re  Silkman,  88  App.  Div.  121,  84  N.  Y.  Supp.  1025,  on  valid- 
ity of  an  act  annexing  part  of  one  county  to  another. 

Cited   in   footnote   to  McDonald   v.   Doust,   69   L.R.A.   220,   which   holds   void, 
statute   abolishing   existing   county   and   creating   two   new   counties   from   san;^ 
territory  with  new  county  seat  for  each. 
Change   in   senatorial    district. 

Cited  in  footnote  to  Denny  v.  State.  31  L.R.A.  726,  which  denies  right  to 
create  double  districts  so  as  to  give  counties  having  less  than  population  for  one 
senator  or  representatives  a  voice  in  electing  more  than  one. 

Distinguished  in  Baker  County  v.  Benson.  40  Or.  223,  66  Pac.  815,  sustaining 
act  changing  senatorial  districts. 
Effect  of  anexation  act. 

Cited  in  Irwin  v.  Metropolitan  Street  R.  Co.  38  App.  Div.  260,  57  N.  Y.  Supp. 
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"21,  sustaining  act  extending  jurisdiction  of  municipal  court  of  New  York  over 
more  than  on  county;  Bell  v.  New  York.  46  App.  Div.  197,  61  N.  Y.  Supp.  709, 
holding  contract  of  school  librarian  with  town  annexed  to  New  York  city  binding 
on  city;  Duckworth  v.  Cunningham,  26  Misc.  404,  56  N.  Y.  Sup.  191,  and  Mc- 
Turck  v.  Foussadier,  51  App.  Div.  219,  64  N.  Y.  Supp.  962,  holding  change  of 
county  boundaries  does  not  change  judicial  departments;  Re  McKeon,  26  Misc. 
470,  58  N.  Y.  Supp.  589,  holding  jurisdiction  of  Westchester  surrogate  unaffected 
by  act  of  annexation ;  Zeimer  v.  Rafferty,  18  App.  Div.  398,  46  N.  Y.  Supp.  345, 
holding  persons  living  in  annexed  portion  deemed  residents  of  Westchester  county 
for  purpose  of  determining  venue  action. 

Limited  ip.  Hawkins  v.  Pelham  Electric  Light  &  P.  Co.  158  N.  Y.  419,  53  N.  E. 
162,  holding  territory  annexed  by  act  of  legislature  part  of  New  York  county  for 
purpose  of  determining  place  of  trial  of  action. 

30  L.  R.  A.  82,  QUEEN  v.  DAYTON  COAL  &  I.  CO.  95  Tenn.  458,  49  Am.  St. 

Rep.  935,  32  S.  W.  460. 
Breach  of  statutory   duty  as  creating  liability. 

Cited  in  Wise  v.  Morgan,  101  Tenn.  278,  44  L.R.A.  551,  48  S.  W.  971,  holding 
druggist's  failure  to  label  poison  negligence  per  se;  Iron  &  Wire  Co.  v.  Green, 
108  Tenn.  164,  65  S.  W.  399,  holding  employment  of  infant  in  factory  in  viola- 
tion of  statute,  negligence  per  se;  Perry  v.  Tozier,  90  Minn.  437,  101  Am.  St. 
Rep.  416,  97  N.  W.  137,  holding  that  employment  of  child  in  sawmill  in  viola- 
tion of  statute,  makes  employer  prima  facie  liable  for  injury;  Riden  v.  Grimm 
Bros.  97  Tenn.  223,  35  L.R.A.  588,  36  S.  W.  1097,  holding  seller  of  liquor  after 
notice  forbidding  sale,  in  violation  of  statute,  liable  to  wife  for  husband's  death ; 
Rhea  County  v.  Sneed,  105  Tenn.  586,  58  S.  W.  1063,  holding  commissioners, 
failing  to  comply  with  statute  requiring  taking  bond  from  contractor  for  benefit 
of  laborers,  liable  for  wages;  Weeks  v.  McNulty,  101  Tenn.  502,  43  L.R.A. 
187,  70  Ab.  St.  Rep.  693,  48  S.  W.  809,  and  Schmalzried  v.  White,  97  Tenn.  45, 
32  L.R.A.  784,  36  S.  W.  393,  raising,  without  deciding,  question  whether  fail- 
ure to  comply  with  ordinance  requiring  fire  escapes  creates  liability  to  person 
injured;  Racine  v.  Morris,  201  X.  Y.  244.  94  N.  E.  864,  holding  that  patrolman 
who  having  discovered  door  of  building  partly  open,  being  left  that  way  by 
owner,  entered  in  dark  to  discover  cause  and  fell  through  unguarded  elevator 
well,  had  cause  of  action  against  owner;  Clements  v.  Potomac  Electric  Power 
Co.  26  App.  D.  C.  499,  holding  an  action  for  injuries  received  because  of  a  fail- 
ure of  defendant  company  to  properly  insulate  high  voltage  electric  wires  in 
compliance  with  statute  is  maintainable;  Starnes  v.  Albion  Mfg.  Co.  147  N.  C. 
563,  17  L.R.A.  (N.S.)  606,  61  S.  E.  525,  15  Ann.  Cas.  470,  holding  defendant  com- 
pany employing  a  child  in  violation  of  the  child  labor  laws  is  liable  where  the 
child  is  injured  in  another  plant  than  where  employed  by  tampering  with  dan- 
gerous machinery;  Adams  v.  Cumberland  Inn  Co.  117  Tenn.  477,  101  S.  W.  428, 
holding  a  recovery  might  be  had  by  a  regular  boarder  of  a  hotel  who  was  injured 
because  of  the  failure  of  the  defendant  company  to  comply  with  statute  direct- 
ing the  providing  of  fire  escapes;  Burnett  v.  Ft.  Worth  Light  &  P.  Co.  102  Tex. 
35.  19  L.R.A.  (N.S.)  506,  112  S.  W.  1040,  holding  the  failure  of  defendant  com- 
pany to  comply  with  an  ordinance  respecting  the  insulation  of  high  voltage  wires 
did  not  render  it  liable  for  an  injury  to  a  child  killed  by  coming  in  contact  where 
it  was  a  trespasser  at  the  time. 

Cited  in  notes  (1  Brit.  Rul.  Cas.  630,  635;  7  L.R.A. (N.S.)  335,  337)  on  em- 
ployment in  violation  of  statute  as  sustaining  child's  action  for  negligence;  (9 
L.R.A. (N.S.)  340,  382,  387)  on  private  action  for  violation  of  statute  not  ex- 
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pressly  conferring  it;    (87  Am.  St.  Rep.  585-588,  595)    on  effect  of  violation  of 
statute  on  liability  of  mine  owners  for  injury  j  to  employees. 

Distinguished   in  Louisville  &  X.   R.  Co.  v.  Martin,  113  Tenn.  28],  87   S.  W. 
418,  holding  a  recovery  might  be  had  for  the  killing  of  a  flagman  employed  1<\ 
several  railroads  where  the  train  which  caused  his  death  was  running  at  a  speed 
in  excess  of  that  provided  for  by  ordinance. 
Contributory   negligence  an  defense. 

Cited  in  Island  Coal  Co.  v.  Sherwood,  153  Ind.  700,  53  X.  E.  1135.  holding 
contributory  negligence  of  miner  defense  to  action  for  injury  from  fall  of  coal; 
Bodell  v.  Bra/.il  Block  Coal  Co.  25  Ind.  App.  660,  58  X.  E.  85b\  holding,  that 
freedom  from  contributory  negligence  must  be  shown  in  action  based  on  breach 
of  statutory  duty  to  cover  mine  cages:  Lee  v.  Sterling  Silk  Mfg.  Co.  115  App. 
Div.  590,  101  N.  Y.  Supp.  78;  Schuett  v.  Adair,  99  Minn.  9,  108  X.  W.  811,— 
holding  the  fact  that  defendant  was  negligent  in  not  complying  with  a  statu- 
tory requirement  did  not  relieve  the  plaintiff  from  the  consequences  of  his  con- 
tributory negligence;  Schlemmer  v.  Buffalo.  R.  P.  R.  Co.  205  r.  S.  15,  51  L. 
ed.  687,  27  Sup.  Ct.  Rep.  407  (dissenting  opinion),  on  contributory  negligence 
as  a  defense  to  an  action  for  injuries  founded  on  the  violation  of  a  statute. 

Cited  in  note    (87  Am.  St.  Rep.  587)   on  contributory  negligence  of  miner  as 
defense  to  action  for  violation  of  statute. 
Contributory   negligence   of  children. 

Cited  in  Snyder  v.  Johnson,  20  Pa.  Dist.  R.  672,  59  Pittsb.  L.  J.  128;  Snyder 
v.  Xew  Castle  Stamping  Co.  20  Pa.  Dist.  R.  999,  38  Pa.  Co.  Ct.  254,  holding  that 
contributory  negligence  is  no  defense  to  action  for  injury  to  boy  under  sixteen 
years  employed  in  factory  contrary  to  statute;  Berdos  v.  Tremont  &  S.  Mills. 
209  Mass.  498,  95  X.  E.  876,  Ann.  Cas.  1912  B,  797,  holding  that  defense  of  con- 
tributory negligence  was  not  abolished  by  statutes  prohibiting  employment  of 
child  under  fourteen  in  factory;  Smith  v.  National  Coal  &  I.  Co.  135  Ky.  67o. 
117  S.  W.  280,  holding  that  contributory  negligence  is  defense  to  action  for 
wrongful  death  of  infant  employed  in  coal  mine  in  violation  of  statute;  Inland 
Steel  Co.  v.  Yedinak,  172  Ind.  431,  139  Am.  St.  Rep.  389,  87  X.  E.  229,  holding 
that  boy  thirteen  years,  employed  in  factory  cannot,  under  statute,  be  charge- 
able with  assumption  of  risk  or  with  contributory  negligence;  Xorman  v. 
Virginia-Pocahontas  Coal  Co.  68  W.  Va,  412,  31  L.R.A.  (X.S.)  508.  69  S.  E.  857, 
holding  that  contributory  negligence  on  part  of  boy  injured  in  unlawful  em- 
ployment may  avail  employer  as  defense,  unless  it  be  same  that  must  reasonably 
be  anticipated  as  probable  consequence  of  nonobservance  of  law ;  Beghold  v. 
Auto  Body  Co.  149  Mich.  28,  14  L.R.A.(X.S.)  615,  112  X.  W.  691.  holding  the 
employment  of  plaintiff  below  the  age  prescribed  by  statute  did  not  render  de- 
fendant liable  where  the  injury  was  due  to  a  mistaken  idea  that  the  machinery 
was  not  running,  he  being  aware  of  the  danger  of  his  act.  , 

Cited  in  footnote  to  Gleason  v.  Smith.  55  L.R.A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground. 

Cited  in  note  (12  L.R.A. (X.S.)  462)  on  right  of  employer  of  child  under 
statutory  age  to  set  up  contributory  negligence,  or  assumption  of  risk. 

Distinguished  in  Darsam  v.  Kohlmann.  123  La.  172,  20  L.R.A.  (X.S.)   885,  48 
So.   781,  holding  defendant  was  not  liable  for  injuries  to  a  boy  below  the  age 
prescribed  by  the  child  labor  law  where  without  necessity  the  child  exposed  him- 
self to  a  danger  he  had  been  warned  against  and  of  which  he  was  aware. 
Violation   of   Mtatatory    duty   a«   negligence    per   tie. 

Cited  in  Leathers  v.  Blackwell  Durham  Tobacco  Co.   144  X.  C.  346,  9  L.R.A. 
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(X.S.)  370,  57  S.  E.  11;  Platt  v.  Southern  Photo  Material  Co.  4  Ga.  App.  165. 
GO  S.  E.  1068, — holding  the  employment  of  a  child  below  the  age  designated  by 
a  child-labor  law  is  negligence  per  se;  Rolin  v.  R.  J.  Reynolds  Tobacco  Co.  141 
N.  C.  304,  7  L.R.A.  (N.S.)  339,  53  S.  E.  891,  8  Ann.  Cas.  638,  on  a  violation  of 
a  statute  prescribing  the  age  limit  in  the  employment  of  children  as  amounting 
to  negligence:  Memphis  Street  R.  Co.  v.  Haynea,  112  Tenn.  719,  81  S.  W.  374, 
holding  the  failure  of  defendant  company  to  comply  with  an  ordinance  limit- 
ing the  speed  of  the  cars  is  negligence  per  se. 

30  L.  R.  A.  84,  BROWN  v.  MARKHAM,  60  Minn.  233,  62  N.  W.  123. 
Validity  of  log  lien  law. 

Cited  in  Foley  v.  Markham,  60  Minn.  218,  62  N.  W.  125,  holding  log-lien  law 
constitutional. 
I. <>n   lien  judgment  a*  evidence  of  lien. 

Cited  in  Scott  &  H.  Lumber  Co.  v.  Sharvy,  62  Minn.  529,  64  N.  W.  1132,  hold- 
ing log-lien  judgments  prima  facie  evidence  of  existence  of  liens,  in  action  against 
owner. 

30  L.  R.  A.  87,  ^ETNA  L.  INS.  CO.  v.  FLORIDA,  16  C.  C.  A.  618,  32  U.  S.  App. 
753,  69  Fed.  932. 

Petition  for  certiorari  to  circuit  court  of  appeals  denied  in  163  U.  S.  675,  41 
L.  ed.  311,  16  Sup.  Ct.  Rep.  1198. 
Suicide  of  insured   as   bar   to  recovery. 

Cited  in  Christian  v.  Connecticut  Mut.  L.  Ins.  Co.  143  Mo.  467,  45  S.  W.  268, 
construing  statute  making  "contemplated  suicide"  defense  in  action  for  life  in- 
surance, as  meaning  intended  suicide;  Supreme  Lodge,  K.  of  P.  v.  Stein,  75  Miss. 
120,  37  L.R.A.  778,  65  Am.  St.  Rep.  589,  21  So.  559,  holding  anti-suicide  clause 
in  application  not  binding  when  not  adopted  by  competent  authority  of  fraternal 
organization. 

Cited  in  footnote  to  Campbell  v.  Supreme  Conclave  I.  O.  H.  54  L.R.A.  576, 
which  holds  recovery  not  prevented  by  suicide  of  insured. 

Cited  in  notes  (42  L.R.A.  260)  on  contestability  of  life  insurance  under 
provisions  of  policy  or  of  statute;  (31  L.R.A.  (N.S.)  832)  on  power  of  legisla- 
ture to  forbid  defense  to  suicide  in  life  insurance. 

30  L.  R.  A.  90,  GREEN  v.  MILLS,  16  C.  C.  A.  516,  25  U.  S.  App.  383,  69  Fed. 

852. 

Appeal  dismissed  in  159  U.  S.  651,  40  L.  ed.  293,  16  Sup.  Ct.  Rep.  132. 
Appeals  to  circuit  court  of  appeals. 

Cited  in  Indianapolis  v.  Central  Trust  Co.  27  C.  C.  A.  582,  53  U.  S.  App.  658, 
83  Fed.  531,  holding  that  appeal  lies  from  interlocutory  injunction  where  viola- 
tion of  Federal  Constitution  not  primarily  involved :  Watkins  v.  King,  55  C. 
C.  A.  297,  118  Fed.  531,  sustaining  jurisdiction  of  court  where  question  as  to 
Federal  Constitution  arises  incidentally  upon  objection  to  evidence  of  state 
statute:  American  Sugar  Ref.  Co.  v.  New  Orleans,  43  C.  C.  A.  395,  104  Fed. 
5  (dissenting  opinion),  majority  holding  that  court  should  decline  jurisdiction 
where  controlling  question  involves  Federal  Constitution;  Dawson  v.  Columbia 
Ave.  Sav.  Fund.  S.  D.  Title  &  T.  Co.  42  C.  C.  A.  266,  102  Fed.  209  (dissenting 
opinion),  majority  holding  injunction  order  in  case  involving  contract  clause 
of  Federal  Constitution,  as  well  as  other  questions,  not  appealable:  Viquesney 
v.  Allen,  65  C.  C.  A.  259,  131  Fed.  23.  holding  the  circuit  court  of  appeals  had 
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jurisdiction  of  an  appeal  from  an  order  sustaining  a  demurrer  to  a  bill  for  want 
of  jurisdiction. 

Cited  in  note  (46  L.  ed.  U.  S.  747)  on  direct  review  by  the  United  States 
Supreme  Court  of  circuit  or  district  court  judgment  or  decrees  under  the  circuit 
court  of  appeals  act. 

Distinguished  in  Beck  &  P.  Lithographing  Co.  v.  Wacker  &  B.  Brewing  &  Malt- 
ing Co.  22  C.  C.  A.  14,  46  U.  S.  App.  486/76  Fed.  13,  holding  order  dismissing 
action  as  to  defendants  not  served,  appealable. 

Power  of  appealate  court  to  pass  on  merit*  on  appeal  from  interlocutory 
order. 

Cited  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  522.  41  L.  ed.  811,  17  Sup. 
Ct.  Rep.  407,  holding  that  on  appeal  from  interlocutory  injunction  after  hera- 
ing  on  pleadings  and  proofs,  bill  may  be  dismissed;  Mast,  F.  &  Co.  v.  Stover 
Mfg.  Co.  177  U.  S.  495.  20  Sup.  Ct.  Rep.  708,  holding  that  bill  may  be  dismissed 
on  appeal  from  injunction  order  granted  upon  bill  and  affidavits;  Bissell  Carpet  - 
Sweeper  Co.  v.  Goshen  Sweeper  Co.  19  C.  C.  A.  38,  43  U.  S,.  App.  47,  72  Fed. 
558,  holding  that  on  appeal  from  interlocutory  decree  for  perpetual  injunction 
court  may  pass  on  whole  merits  of  case;  Allegheny  Oil  Co.  v.  Snyder,  45  C.  C. 
A.  611,  106  Fed.  764;  Knoxville  v.  Africa,  23  C.  C.  A.  257,  47  U.  S.  App.  So. 
77  Fed.  506,  holding  that  on  appeal  from  preliminry  injunction  order,  present- 
ing questions  fully,  court  of  appeals  will  dispose  of  cse  on  merits;  Lake  Street 
Elev.  R.  Co.  v.  Frmers'  Lon  &  T.  Co.  23  C.  C.  A.  452.  46  U.  S.  App.  630,  77 
Fed.  772,  holding  that  on  appeal  from  order  dissolving  injunction  court  of  ap- 
peals may,  on  finding  want  of  jurisdiction,  remand  cause  to  state  court;  Dewey 
Hotel  Co.  v.  United  States  Electric  Lighting  Co.  17  App.  D.  C.  368,  holding  that 
on  appeal  from  interlocutory  injunction  appellate  court  of  District  of  Colum- 
bia may  dismiss  bill  on  merits. 

Distinguished  in  Standard  Elevator  Co.  v.  Crane  Elevator  Co.  22  C.  C.  A. 
557,  46  U.  S.  App.  411,  76  Fed.  775,  holding  affirmance  by  court  of  appeals  does 
not  confer  finality  on  decree  of  circuit  court;  Lockwood  v.  Wickes,  21  C.  C.  A. 
263,  40  U.  S.  App.  136,  75  Fed.  123,  refusing  to  pass  on  merits  of  case  on  ap- 
peal from  interlocutory  order  where  injunction  dissolved  by  expiration, 
injunction  to  restrain  governmental  or  political  action. 

Cited  in  Cowdy  v.  Green,  69  Fed.  865,  denying  injunction  to  restrain  officers 
from  acting  under  state  registration  law  abridging  right  to  vote;  McXiece  v. 
Sohmer,  29  Misc.  61  N.  Y.  Supp.  193,  holding  that  equity  cannot  enjoin 
filling  of  vacancy  in  public  office  nor  compel  reinstatement  of  person  removed: 
State  ex  rel.  Taylor  v.  Lord,  28  Or.  520,  31  L.R.A.  483.  footnote  p.  473,  43  Pac. 
471,  denying  power  of  court  to  interfere  with  location  by  governor  of  site  for 
public  institution;  State  ex  rel.  McCaffery  v.  Aloe.  152  Mo.  481.  47  L.R.A. 
398,  footnote  p.  393,  54  S.  W.  494,  denying  right  to  injunction  to  protect  purely 
political  right  of  citizen  as  voter;  Landes  v.  Walls,  160  Ind.  219.  66  X.  E. 
619,  denying  injunction  to  restrain  appointees  from  acting  as  members  of  com- 
mon council,  until  determination  of  their  right  so  to  do:  Anthony  v.  Burrow,  129 
Fed.  790,  denying  injunction  preventing  state  officers  acting  under  state  stat- 
ute, from  certifying  name  of  candidate  for  office  of  representative  in  Congress: 
Segars  v.  Parrott,  54  S.  C.  72,  31  S.  E.  677,  by  Buchanan.  J..  dissenting,  hold- 
ing that  injunction  cannot  be.  issued  in  effect  invalidating  election  of  members 
of  legislature  under  unconstitutional  statute;  State  ex  rel.  Crawford  v.  Dunbar. 
48  Or.  110,  85  Pac.  337,  holding  an  injunction  would  not  issue  to  restrain  the 
secretary  of  state  from  printing  on  the  ballots  the  title  of  a  proposed  act:  Mc- 
Donald v.  Lyon.  43  Tex.  Civ.  App.  488.  05  S.  W.  07:  Winnett  v.  Adams.  71  Xeb. 
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824,  99   >s.   \V.   U81, — holding  equity  would  not  interfere  by  injunction  for  the 
protection  of  a  purely  political  right. 
Power  of  coutrs  in   political  matters. 

Cited  in  Giles  v.  Harris,  189  U.  S.  486,  47  L.  ed.  911,  23  Sup.  C't.  Rep.  639, 
denying  equitable  jurisdiction  of  United  States  circuit  court  to  compel  enrol- 
ment of  names  upon  county  voting  list;  State  ex  rel.  Buchholz  v.  Seehorn,  143 
Mo.  App.  186,  228  S.  W.  240,  holding  that  in  dispute  over  public  office  rights  of 
contesting  parties  cannot  be  determined  in  equity. 

Cited  in  footnotes  to  Phelps  v.  Piper,  33  L.R.A.  53,  which  holds  question 
as  to  which  faction  of  political  party  is  true  representative,  political  rather  than 
judicial;  Davis  v.  Hambrick,  51  L.R.A.  671,  which  holds  decision  of  state 
central  committee  between  bodies  claiming  to  be  executive  committee  of  county 
conclusive  on  courts;  Covington  v.  Buffett,  47  L.R.A.  622,  which  denies  court's 
jurisdiction  to  determine  existence  of  vacancy  in  office  of  senator;  Weaver  v. 
Toney.  50  L.R.A.  105.  which  denies  right  to  enforce  in  equity  right  to  have 
inspector  of  certain  party  at  polls;  Fesler  v.  Brayton,  32  L.R.A.  578,  which 
denies  right  to  injunction  against  holding  election  under  alleged  unconstitutional 
statute;  State  ex  rel.  Cranmer  v.  Thorson,  33  L.R.A.  582,  which  denies  right 
to  enjoin  certifying  of  proposed  constitutional  amendment. 

Cited  in  note   (3  L.R.A.  (N.S.)   382)   on  interference  by  equity  in  matters  pre- 
ceding elections. 
Effect  of  acquired  remedy  at  la\v  to  oust  equitable  jurisdiction. 

Cited  in  Mutual  L.  Ins.  Co.  v.  Blair,  130  Fed.  974,  holding  equitable  jurisdic- 
tion  of   Federal   court  obtained   in  proceeding  to   cancel   insurance   policy,   not 
ousted  by  death  of  insured  and  commencement  of  action  at  law  on  policy. 
Political  powers. 

Cited  in  McConaughty  v.  Secretary  of  State,  106  Minn.  415,  119  N.  W.  408, 
on  what  is  meant  by  the  exercise  of  a  political  power. 

30  L.  R.  A.  98,  PARSONS  v.  HAKTMAN,  25  Or.  547,  42  Am.  St.  Rep.   803, 

37  Pac.  61. 
Exemption  of  property  in  custody  of  law. 

Cited  in  Reger  v.  Manhattan  Brass  Co.  6  Pa.  Super.  Ct.  379,  41  W.  N.  C.  422, 
holding  property  in  custody  of  claimant  giving  bond  to  sheriff,  exempt  from 
process. 


Injunction   against   judgment. 

Cited  in  notes   (31  L.R.A.  775)    on  injunction  against  judgments  for  defenses 
existing  prior  to  their  rendition;    (32  L.R.A.  329)    on  general   equitable  juris- 
diction in  regard  to  injunctions  against  judgments. 
Adequate   remedy   at    law. 

Cited  in  Wolfer  v.  Hurst,  50  Or.  223,  91  Pac.  366,  holding  an  injunction  will 
not  lie  to  prevent  the  removal  of  a  crop  by  defendant  pending  the  determination 
of  an  action  of  forcible  entry  and  detainer  between  the  parties  where  the  de- 
fondant  has  given  a  bond  for  double  rent;  Baxley  v.  Laster,  82  Ark.  241,  10  L.R.A. 
(X.S.)  986,  118  Am.  St.  Rep.  64,  101  S.  W.  755,  holding  injunction  would  not 
lie  to  restrain  the  repeated  issuance  of  writs  of  garnishment  upon  allegation  that 
they  were  issued  for  the  purpose  of  annoying  the  petitioner. 

Cited  in  footnote  to  Kaufmann  v.  Liggett,  67  L.R.A.  353,  which  sustains  right 
to  injunction  against  proceedings  at  law  to  obtain  possession  of  leased  property 
where  lessee  has  an  equitable  right  to  a  continuance  of  possession. 
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Cited  in  note  (111  Am.  St.  Rep.  101)  on  injunction  against  execution  sales 
of  personal  property. 

30  L.  R.  A.  143,  GILLIS  v.  GILLIS,  96  Ga.  1,  51  Am.  St.  Rep.  121,  23  S.  E.  107. 
Competency  of  attesting;  witness. 

Cited  in  Smith  v.  Grotty,  112  Ga.  909,  38  S.  E.  110,  holding  competency  of 
attesting  witness  tested  by  competency  to  testify  to  attestation  in  court;  Bow  en 
v.  Neal,  136  Ga.  861,  72  S.  E.  340,  holding  that  if  evidence  of  attesting  witnesses 
tend  to  destruction  of  will,  other  witnesses  may  be  called  to  show  all  essential 
facts. 

Cited  in  notes    (35  L.R.A.(N.S.)    687,  689)    as  to  whether  competency  of  at- 
testing witness  is  to  be  determined  as  of  time  of  attestation  or  of  probate;    (77 
Am.  St.  Rep.  459,  461,  474,  476)   on  competency  of  subscribing  witnesses  to  wills 
and  effect  of  their  evidence  in  support  of  or  opposition  to  will. 
Proof  of  execution  where  attesting;  witnesses  fail. 

Cited  in  Kelly  v.  William  Sharp  Saddlery  Co.  99  Ga.  398,  27  S.  E.  741,  holding 
maker  of  deed  competent  to  testify  to  execution,  where  subscribing  witnesses 
cannot  recollect  transaction;  Buchanan  v.  Simpson  Grocery  Co.  105  Ga.  395,  31 
S.  E.  105,  holding  execution  of  note  provable  by  other  evidence  where  subscrib- 
ing witness  denies  attestation;  Underwood  v.  Thurman,  111  Ga.  334.  36  S.  E. 
788,  raising,  without  deciding,  question  whether  presumption  of  due  execution 
of  will  restricted  to  cases  where  subscribing  witnesses  die  or  fail  to  remember. 
Evidence  in  proceeding  to  establish  lost  «  ill. 

Cited  in  Scott  v.  Maddox,  113  Ga.  797,  84   Am.  St.   Rep.  263,  39  S.   E.  500. 
holding  in  proceeding  to  establish  lost  will,  execution   provable  by  subscribing 
witnesses  and  facts  rebutting  presumed  revocation  by  others. 
Construction  of  code. 

Cited  in  Mitchell  v.  Georgia  &  A.  R.  Co.  Ill  Ga.  769,  51  L.  R.  A.  626,  36  S. 
E.  971,  and  Lamar  v.  McLaren,  107  Ga.  599,  34  S.  E.  116,  holding  that,  unless 
contrary  manifestly  appears,  Code  construable  as  declaratory  of.  not  as  chang- 
ing, existing  law,  Thornton  v.  State,  5  Ga.  App.  401,  63  S.  E.  301,  on  sections 
of  a  code  relating  to  each  other  to  be  construed  so  as  to  harmonize. 
Sufficiency  of  gift-nature  by  mark. 

Cited  in  Horton  v.  Murden,  117  Ga.  74,  43  S.  E.  786,  holding  an  instrument 
reciting  that  "I,  Julie  Reynolds,  sign  my  hand  to  it  X  here"  was  sufficiently 
signed. 

30  L.  R.  A.  149.  AIRMAN  v.  EDWARDS.  55  Kan.  751,  42  Pac.  366. 
Legislative   poorer   to   abolisb    existing;    courts. 

Cited  in  Proulx  v.  Graves,  143  Cal.  247.  76  Pac.  1025.  sustaining  supervisor-' 
power  to  abolish  townships  including  justice's  courts  in  each,  and  consolidate 
them  into  one:  McCully  v.  State,  102  Tenn.  542.  46  L.  II.  A.  o7(i.  footnote  p.  507, 
53  S.  W.  134  (distinguished  in  dissenting  opinion),  upholding  legislature's  power 
to  abolish  existing  courts  and  change  counties  from  one  circuit  to  another. 

Cited  in  footnotes  to  People  ex  rel.  Burby  v.  Rowland,  41  L.R.A.  838,  which 
holds  void,  statute  depriving  justices  of  the  peace  of  single  town  of  criminal 
jurisdiction;  Love  v.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to  regulate 
jurisdiction  of  justices  of  the  peace  by  classification  of  cities  in  which  they  reside. 
Repeal  by  implication. 

Cited  in  Lowe  v.  Bourbon  County.  6  Kan.  App.  G06,  51  Pac.  579,  upholding  act 
covering  whole  subject  repealing  by  implication  previous  legislation:  Wilson  v. 
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Edwards  County,  85  Kan.  426,  116  Pac.  614    (dissenting  opinion),  on  repeal  of 
special  act  of  legislature  by  subsequent  general  act. 

Cited  in  note   (88  Am.  St.  Rep.  279)   on  implied  repeal  of  statutes. 
Sufficiency  of  title  to  act. 

Cited  in  State  ex  rel.  Erickson  v.  Burr,  16  N.  D.  589,  113  N.  W.  705,  on  it 
not  being  necessary  that  the  title  be  the  index  to  an  act  or  enumerate  all  the  de- 
tails thereof. 

Cited 'in  note  (79  Am.  St.  Rep.  466)  as  to  when  title  of  statute  embraces  only 
one  subject,  and  what  may  be  included  thereunder. 

30  L.  R.  A.  155,  VOLTZ  v.  NATIONAL  BANK,  158  111.  532,  42  N.  E.  69. 
Ultra   vires   corporate   contract*. 

Cited  in  Tourtelot  v.  Whithed,  9  N.  D.  480,  84  N.  W.  8,  holding  ultra  vires 
contract  of  bank,  not  forbidden  by  the  law,  not  voidable  when  preformed. 

Cited  in  note   (32  L.R.A.  (N.S.)  544)   on  guaranty  of  loan  by  national  bank. 
Effect  of  payment  of  debt  by  stranger. 

Cited  in  footnote  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Rundle,  52 
L.  R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond 
for  paying  persons  supplying  principal  with  laoor  or  materials  for  prosecuting 
work. 

Rigrht    to     -mlii-nuii  I  ion. 

Distinguished  in  Keck  v.  Bushway,  146  111.  App.  6,  holding  a  guarantor  paying 
a  note  pursuant  to  a  special  agreement  and  not  by  virtue  of  his  liability  as  a 
guarantor  is  not  entitled  to  subrogation. 

^0  L.  R.  A.  158,  WESTERN^.  TELEG.  CO.  v.  HO  WELL,  95  Ga.  194,  5  Inters. 
Com.  Rep.  516,  51  Am.  St.  Rep.  68,  22  S.  E.  286. 

Followed   without  discussion   in   Western   U.   Teleg.   Co.   v.   Rawlings.   95   Ga. 
526,  23  S.  E.  416. 
State  regulation   of  telegraph  companies. 

Cited  in  note  (36  L.R.A.  (N.S.)  221)  on  state  law  affecting  telegraphs  as 
regulation  of  interstate  commerce. 

30  L.  R.  A.  161,  CHICAGO,  M.  &  ST.  P.  R.  CO.  v.  WALLACE,  14  C.  C.  A.  257, 

24  U.  S.  App.  589,  66  Fed.  506. 
Rigrht  of  carrier  to  limit  liability  by  contract. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  176  U.  S.  516,  44  L.  ed.  569, 
20  Sup.  Ct.  Rep.  385,  Reversing  79  Fed.  566;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
v.  Mahoney,  148  Ind.  200,  40  L.  R.  A.  103,  62  Am.  St.  Rep.  503,  46  N.  E.  917; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Keefer,  146  Ind.  26,  38  L.  R.  A.  94,  58  Am.  St. 
Rep.  348,  44  N.  E.  796;  Long  v.  Lehigh  Valley  R.  Co.  130  Fed.  873,  —  sustaining 
provision  exempting  railroad  from  liability  to  express  messenger  in  contract  to 
carry  express  matter;  Wilson  v.  Atlantic  Coast  Line  R.  Co.  129  Fed.  770. 
sustaining  validity  of  contract  limiting  carrier's  liability  for  injuries  to  cir- 
cus equipment  transported  under  special  arrangement:  Kelley  v.  Grand  Trunk 
Western  R.  Co.  46  Ind.  App.  704,  93  N.  E.  616,  holding  that  railroad  may  con- 
tract with  circus  company  for  exemption  from  liability  for  negligence;  Denver 
&  R.  G.  R.  Co.  v.  Whan,  39  Colo.  238,  11  L.R.A.  (N.S.)  442,  89  Pac.  39,  12 
Ann.  Cas.  732,  holding  a  railroad  company  in  contracting  with  a  sleeping  car 
company  for  the  hauling  of  its  cars  has  a  right  to  contract  limiting  its  liability 
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for  injuries  to  employees  of  such  company;  Clough  v.  Grand  Trunk  W.  R.  Co. 
11  L.R.A.(N.S.)  448,  85  C.  C.  A.  1,  155  Fed.  83;  Sager  v.  Northern  P.  R.  Co. 
166  Fed.  528;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Henry,  170  Ind.  98,  83  X.  E. 
710, — holding  same  with  reference  to  an  employee  of  a  show  which  contracts  for 
the  hauling  of  its  cars;  The  Oceanica,  96  C.  C.  A.  69.  170  Fed.  895,  holding  a 
contract  of  towage  by  which  tow  assumes  all  risks,  covers  that  of  negligence. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884, 
which  authorizes  carrier  to  stipulate  for  exemption  from  liability  for  injuries 
by  wet;  Ullman  v.  Chicago  &  N.  W.  R.  Co.  56  L.  R.  A.  246,  which  sustains 
carrier's  right  to  secure  entire  exemption  from  liability  as  insurer  for  loss  not 
due  to  negligence  or  misfeasance;  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49 
L.  R.  A.  558,  which  holds  statutory  prohibition  against  carriers  limiting  lia- 
bility inapplicable  to  contract  by  domestic  corporation  in  other  state  for  trans- 
portation entirely  outside  of  state;  Central  R.  Co.  v.  Murphey,  53  L.  R.  A. 
720,  which  holds  negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary 
preadjustment  in  bill  of  lading  assented  to  by  shipper;  Russell  v.  Erie  R.  Co. 
(57  L.R.A.  433,  which  sustains  carrier's  right  to  limit  common  law  liability  by 
special  contract  thereby  exempting  itself  from  liability  for  loss  resulting  other- 
wise than  by  negligence  or  misfeasance. 

Cited  in  notes  (28  L.R.A.  (N.S.)  641)  on  effect  of  shipping  contract  limiting 
common-law  liability,  signed  under  compulsion;  (88  Am.  St.  Rep.  89)  on  limi- 
tation of  carrier's  liability  in  bills  of  lading. 

Distinguished  in  Richmond  v.  Southern  P.  Co.  41  Or.  57,  57  L.  R.  A.  618.  93 
Am.  St.  Rep.  694,  67  Pac.  947,  holding  agreement  releasing  railroad  from  liabil- 
ity to  passenger  on  freight  trains  void  as  to  trains  designated  to  carry  passen- 
gers. 
Common    carrier    as    private    carrier. 

Cited  in  notes   (62  Am.  St.  Rep.  522)   on  common  carrier  as  private  carrier; 
(5  L.R.A. (N.S.)  458)   on  effect  of  special  arrangement  with  respect  to  particular 
class  of  business  upon  character  of  railroad  as  common  carrier. 
Inability  of   railroad   for   damages   from   car*   not   owned. 

Cited  in  note   (130  Am.  St.  Rep.  34,  35,  40,'  48)    on  liability  of  railroad  com- 
pany for  injuries  or  losses  due  to  operation  of  cars  not  owned  by  it. 
Carrier    as    insurer    of    livestock. 

Cited  in  note    (18  L.R.A. (N.S.)   94)   on  carrier  as  insurer  of  live  stock. 

30  L.  R.  A.   167,  PORTLAND  HIBERNIAN   BENEV.  SOC.  v.  KELLY,  28  Or. 

173,  52  Am.  St.  Rep.  769,  42  Pac.  3. 
MJI-OII  i«-    lodge   as   charitable    institution. 

Cited  in  Fitterer  v.  Crawford,  157  Mo.  61,  50  L.  R.  A.  194,  57  S.  W.  532, 
holding  Masonic  lodge  exempt  from  taxation  as  institution  "for  purposes  purely 
charitable." 

Distinguished  in  Mason  v.  Perry,  22  R.  I.  484.  48  Atl.  671,  holding  Masonic 
lodge  not  charitable  institution  which  can  hold  bequest  in  trust  for  lodge  pur- 
poses. 
Effect  of  use  of  property  on  exemption   from   taxation. 

Cited  in  Willamette  University  v.  Knight,  35  Or.  36.  56  Pac.  124,  holding  real- 
ty of  educational  institution  leased  for  profit,  not  exempt;  People  ex  rel.  Young 
Men's  Asso.  v.  Sayles,  32  App.  Div.  202,  53  N.  Y.  Supp.  67,  denying  exemption 
of  part  of  library  building  rented  as  public  hall;  Parker  v.  Quinn,  23  Utah,  341, 
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64  Pac.  961,  denying  exemption  of  portion  of  property  of  charitable  institu- 
tion devoted  to  purposes  of  revenue;  People  ex  rel.  Delta  Kappa  Epsilon  Soc.  v. 
Lawler,  74  App.  Div.  560,  77  X.  Y.  Supp.  840,  holding  college  fraternity  house 
used  primarily  as  boarding  place  for  members  not  exempt;  Fitterer  v.  Craw- 
ford, 157  Mo.  65,  50  L.  R.  A.  195,  footnote  p.  191,  57  S.  W.  532,  denying  ex- 
emption of  masonic  lodge  building,  first  and  second  stories  of  which  are  rented 
to  pay  debt  and  current  expenses  of  lodge;  Green  Bay  Lodge,  No.  259  v.  Green 
Bay,  122  VVis.  458,  106  Am.  St.  Rep.  984,  100  N.  W.  837,  holding  the  mainte- 
nance of  a  club  house  not  a  benevolent  purpose  within  the  meaning  of  a  statute 
exempting  organizations  for  such  a  purpose  from  taxation;  Gymnastic  Asso.  v. 
Milwaukee,  129  Wis.  436,  109  N.  W.  109,  holding  a  building  was  not  so  used 
for  educational  purposes  as  to  be  exempt  from  taxation  where  part  thereof  was 
used  for  a  saloon  and  barber  shop. 

Cited  in  footnotes  to  Young  Men's  Christian  Asso.  v.  Douglas  County,  52 
L.  R.  A.  123,  which  denies  exemption  to  part  of  Y.  M.  C.  A.  building  rented 
for  business  purposes;  Protestant  Episcopal  Church  v.  Prioleau,  57  L.  R.  A. 
t>06,  which  holds  exempt,  church  parsonage  rented,  the  rent  being  used  to  pro- 
cure other  residence  for  parson. 

Cited  in  note   (7  L.R.A.  (N.S.)    382)   on  fraternal  benefit  society  as  benevolent 
or  charitable  association  within  exemption  statutes;    (16  L.R.A.(N.S.)    845)    on 
Affect  of   devotion   of   property   otherwise   nontaxable   to   purposes   of  particular  ' 
society;    (132  Am.  St.  Rep.  293)    on  exemption  from  taxation  or  assessment  of 
lands  owned  by  governmental  bodies,  or  in  which  they  have  an  interest. 
Injunction  imniiioi   collection  of  taxes. 

Cited  in  Alliance  Trust  Co.  v.  Multnomah  County,  38  Or.  437,  63  Pac.  498, 
refusing  to  restrain  collection  of  irregular  tax  until  te'nder  of  amount  due; 
Southern  Oregon  Co.  v.  Coos  County,  39  Or.  194,  64  Pac.  646,  refusing  to  en- 
join collection  of  tax  on  property  not  grossly  overvalued;  Yamhill  County  v. 
Foster,  53  Or.  132,  99  Pac.  286,  on  when  equity  will  interfere  to  restrain  the 
collection  of  a  tax. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  Trust  Co.  v.  Omaha.  57  L.  R.  A.  150, 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on 
which  money  loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 

30  L.  R.  A.  171,  SIMON  v.  NORTHUP,  27  Or.  487,  40  Pac.  560. 
Legislative  power  to  impose  burdens  on  municipalities. 

Cited  in  State  ex  rel.  Bulkeley  v.  Williams,  68  Conn.  148,  48  L.  R.  A.  490, 
35  Atl.  24,  holding  that  legislature  may  require  town  specially  benefited  to  con- 
tribute to  cost  of  maintaining  bridge  or  highway  outside  of  limits. 

Cited  in  footnotes  to  By  ram  v.  Marion  County,  33  L.  R.  A.  476,  which  au- 
thorizes taxation  of  city  property  for  free  gravel  roads  or  turnpikes  within 
county;  Johnson  v.  San  Diego,  30  L.  R.  A.  178,  which  upholds  legislative  power 
to  readjust  municipal  indebtedness  after  division  of  city. 

Cited  in  note  (48  L.  R.  A.  471)  on  power  of  legislature  to  impose  burdens 
upon  municipalities  and  to  control  their  local  administration  and  property. 

Distinguished  in   Katon  v.  Mimnaugh.  43  Or.  475,  73  Pac.  754,  holding  void, 
legislation  creating  indebtedness  by  county  beyond  constitutional  limit  for  con- 
struction of  court-house. 
Requirement   that  subject   of  act   be  stated   in   title. 

Cited  in  State  ex  rel.  Carey  v.  Cornell,  50  Neb.  532,  70  N.  W.  56,  holding  pro- 
vision for  stepographer's  salary  germane  to  title  of  act  relating  to  "courts;" 
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Murphy  v.  Salem,  49  Or.  59,  87  Pac.  532.  holding  an  error  in  the  title  of  an 
amendatory  act  will  not  affect  its  validity  where  of  such  a  nature  as  not  to  be 
misleading. 

Cited  in  note    (64  Am.  St.  Rep.  85)    on  sufficiency  of  title  of  statute. 
i  ..ii-t  it  ii  t  ioiui  1    pr.iliiliitii.il    of  special    li-u  i-l:i  i  ion    laying   oat    hiult  "  :i  >  -. 

Cited  in  Ellis  v.  Frazier,  38  Or.  469,  53  L.  R.  A.  457,  63  Pac.  642,  raising,  with- 
out deciding,  question  whether  statute  authorizing  construction  of  bicycle  paths 
is  a  laying  out  of  highway  by  local  law. 
State   control   of  highways. 

Cited  in  Brand  v.  Multnomah  County,  38  Or.  91,  50  L.  R.  A.  393,  84  Am. 
St.  Rep.  772,  60  Pac.  390,  sustaining  legislature's  power  to  fix  grade  of  city 
street;  Huddleston  v.  Eugene,  34  Or.  354,  43  L.  R.  A.  447,  55  Pac.  868,  holding 
that  legislature  may  by  act  of  incorporation  change  county  road  to  city  street; 
Cicero  Lumber  Co.  v.  Cicero,  176  111.  25,  42  L.  R.  A.  703,  68  Am.  St.  Rep. 
155,  51  N.  E.  758,  holding  that  municipality  may,  under  legislative  authority, 
exclude  general  traffic  from  public  highway. 

Cited  in  note    (59  L.  R.  A.  522,  542)    on  establishment,  regulation,  and  pro- 
tection of  ferries. 
Taxation   of  county   for  city's  benefit. 

Distinguished  in  Ladd  v.  Holme*,  40  Or.  191,  91  Am.  St.  Rep.  457,  66  Pac.  714, 
holding  that  expenses  of  city  primary  elections  may  be  imposed  on  county. 
'When   statute  unconstitutional. 

Cited  in  Ellis  v.  Frazier,  38  Or.  464,  53  L.  R.  A.  456.  63  Pac.  642.  holding  that 
constitutionality  of  statute  will  be  upheld  wherever  possible:  State  v,.  Schuler. 
59  Or.  35,  115  Pac.  1057,  holding  that  courts  will  not  construe,  statute  unconsti- 
tutional unless  it  is  palpably  antagonistic  to  constitution ;  Kiernan  v.  Portland, 
57  Or.  463,  37  L.R.A.  (X.S.)  338,  111  Pac.  379,  holding  that  whole  amendment 
to  statute  is  not  void  merely  because  one  clause,  easily  separable  from  rest  is  in- 
effective; State  v.  Cochran,  55  Or.  182,  105  Pac.  884,  holding  that  before  statute  is 
declared  unconstitutional,  its  repugnacy  should  be  clear  and  free  from  doubt : 
Sears  v.  Steel,  55  Or.  561,  107  Pac.  3  (dissenting  opinion),  on  necessity  of  show- 
ing that  statute  is  clearly  repugnant  to  constitution  before  it  will  be  declared 
void. 
Municipal  duties  as  to  ferries. 

Limited  in  Kadderly  v.  County  Court,  32  Or.  567.  52  Pac.  515,  denying  right 
to  compel  court  to  provide  new  ferry  boat  to  replace  one  in  use  when  ferry  was 
purchased. 
Statutory  construction. 

Cited  in  Schroeder  v.  Multnomah  County,  45  Or.  97,  76  Pac.  772,  holding  stat- 
utes imposing  new  liabilities  on  municipalities  are  to  be  strictly  construed;  Straw 
v.  Harris,  54  Or.  428,  103  Pac.  777,  on  all  reasonable  doubt  as  to  be  resolved  in 
favor  of  the  constitutionality  of  an  act;  Kadderly  v.  Portland,  44  Or.  144.  74 
Pae.  710,  to  same  effect. 
^Necessity  of  uniformity  in  taxation. 

Cited  in  Yamhill  County  v.  Foster,  53  Or.  131,  99  Pac.  286,  holding  a- 
ment  of  taxes  on  counties  not  based  on  the  valuation  for  the  present  year  but 
on  the  valuation  for  five  preceding  years  is  invalid. 
.Municipalities    as    governmental    agencies. 

Cited  in  Potter  v.  Calumet  Electric  Street  R.  Co.  158  Fed.  528.  holding  a  city 
acts  as  an  instrumentality  of  the  state  in  the  exercise  of  a  governmental  func- 
tion, in  granting  to  a  street  railway  company  the  use  of  its  streets. 
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Duty   of   municipality   as   to    street*. 

Cited  in  note   (108  Am.  St.  Rep.  139)   as  to  what  municipal  corporations  are 
answerable  for  injuries  due  to  defects  in  streets  and  other  public  places. 

30  L.  R.  A.  178,  JOHNSON  v.  SAN  DIEGO,  109  Cal.  468,  42  Pac.  249. 
Legislative   power   to  impose   burdens   on   localities. 

Cited  in  Rolph  v.  Fargo,  7  N.  D.  662,  42  L.  R.  A.  655,  76  N.  W.  242,  sustaining 
front-foot  assessments  for  paving. 

Cited  in  footnote  to  Simon  v.  Northup,  30  L.  R.  A.  171,  which  upholds  legis- 
lative power  to  require  city  to  incur  debt  for  bridges  and  ferries. 

Cited  in  note   (48  L.  R.  A.  475)   on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property. 
Municipality    as    state   agency. 

Cited  in  State  v.  Lawrence,  79  Kan.  250,  100  Pac.  485,  as  recognizing  the  two- 
fold character  of  municipal  corporations. 
Detachment   of   territory    from   municipal   corporation. 

Cited  in  Bisenius  v.  Randolph,  82  Neb.  527,  118  N.  W.  127,  holding  in  pro- 
ceeding under  a  statute  to  have  certain  territory  disconnected  from  a  municipality 
it  is  no  defense  that  the  city  issued  bonds  and  the  security  for  same  would  be 
impaired  if  such  territory  would  be  detached. 
Title  of  public  property  on  division  of  territory  of  municipality. 

Cited  in  Pass  School  Dist.  v.  Hollywood  City  School,  156  Cal.  417,  26  L.R.A. 
(N.S. )    488,  105  Pac.  122,  holding  on  the  division  qf  a  school  district  a  school 
house  located  in  the  territory  of  the  new  district  belongs  to  it. 
Apportionment   of  municipal   Indebtedness. 

Cited  in  Re  Fremont  &  B.  H.  Counties.  8  Wyo.  22,  54  Pac.  1073,'  holding  that 
provision  apportioning  indebtedness  may  be  made  after  passage  of  act  dividing 
county. 

Cited  in  note  (39  L.R.A. (N.S.)  285)  on  division  of  territory  of  municipality, 
town,  or  county  as  affecting  assets  and  liabilities. 

30  L.  R.  A.   182,  \VEINSTOCK,  L.  &  CO.  v.  MARKS,  109  Cal.  529,  50  Am.  St. 

Rep.  57,  42  Pac.  142. 
Vnlawfiil   competition. 

Cited  in  Hainque  v.  Cyclops  Iron  Works,  136  Cal.  352,  68  Pac.  1014,  enjoining 
use  of  word  "Cyclops"  applied  to  machine  shop  by  neighboring  business  competi- 
tor: Duke  v.  Cleaver.  19  Tex.  Civ.  App.  222,  46  S.  W.  1128,  enjoining  use  of  words 
"nickle  store"  as  business  sign  and  trade  name;  State  v.  Central  Lumber  Co. 
24  S.  D.  156,  42  L.R.A. (N.S.)  813,  123  N.  W.  504,  to  the  point  that  court  may 
issue  injunction  to  protect  property  rights  in  trade  name:  Italian  Swiss  Colony 
v.  Italian  Vineyard  Co.  158  Gal.  256.  32  L.R.A. (N.S.)  444,  110  Pac.  913,  holding 
that  Italian  word  '"Tipo"  cannot  be  adopted  as  trade  mark  in  connection  with 
other  words  merely  designating  type  or  kind;  Esselstyn  v.  Holmes,  42  Mont.  518. 
114  Pac.  118.  holding  that  good  will  of  business  is  property  and  owner  thereof  is 
entitled  to  same  protection  in  its  exclusive  enjoyment  as  he  is  in  that  of  his 
tangible  possessions:  Morton  v.  Morton,  148  Cal.  144,  1  L.R.A. (N.S.)  663,  82 
Pac.  664.  holding  defendant  might  be  enjoined  from  using  his  name  as  a  trade 
name  in  such  a  way  as  to  confuse  it  with  the  use  that  plaintiff  had  made  of  it 
for  many  years:  Dodge  Stationery  Co.  v.  Dodge,  145  Cal.  387.  78  Pac.  879,  hold- 
ing plaintiff  corporation  using  the  defendant's  surname  as  a  trade  sign  may  en- 
join him  from  the  use  of  his  name  in  the  same  manner  in  a  similar  business 
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after  he  leaves  plaintiff  corporation;  Finney's  Orchestra  v.  FinneVs  Famous  Or- 
chestra, 161  Mich.  292,  28  L.R.A.(N.S.)  459,  126  X.  W.  198,  holding  members  of 
an  orchestra  who  in  accordance  with  the  will  of  the  founder  carry  it  on  under 
his  name  may  enjoin  the  use  of  such  name  by  a  new  organization  composed  of 
former  members  of  the  same  orchestra;  Banzhaf  v.  Chase,  150  C'al.  183,  88  Pae. 
704,  holding  plaintiffs  having  use  of  the  name  "Old  Homestead"  as  a  trade  name 
for  their  bread  may  enjoin  the  use  of  the  name  "New  Homestead''  by  defendants 
in  a  similar  manner;  George  G.  Fox  Co.  v.  Glynn,  191  Mass.  351,  9  L.R.A. (X.S.I 
103,  114  Am  St.  Rep.  619,  78  N.  E.  89,  holding  plaintiff  a  baker  of  a  widely 
known  brand  of  bread  known  as  "Creamalt"  might  enjoin  the  use  of  the  words 
"Crown  Malt"  in  a  similar  manner  by  defendant;  O'Grady  v.  McDonald.  72  X. 
J.  Eq.  807,  66  Atl.  175,  holding  plaintiff  making  use  of  the  name  'The  Hotel 
Dominion"  might  restrain  defendant  from  the  use  of  "The  Xew  Dominion." 

Cited  in  footnotes  to  American  Washboard  Co.  v.  Saginaw  Mfg.  Co.  50  L.  R.  A. 
609,  which  holds  false  description  of  zinc  washboards  as  "aluminum,"  not  unlaw 
ful  competition:   Allen  v.  Stowell,  68  L.R.A.  223,  which  sustains  right  to  man- 
datory injunction  to  compel   removal  of  dams  wrongfully  diverting  water  onto 
plaintiff's  property  so  as  to  destroy  trees  and  cut  gulches. 

Cited  in  note  (15  L.R.A. (N.S.)  629)  on  relief  against  infringement  of  trade 
name  not  used  in  connection  with  manufactured  article. 

Distinguished  in  Rocky  Mountain  Bell  Teleph.  Co.  v.  Utah  Independent  Teleph. 
Co.  31  Utah,  388,  8  L.R.A.  (N.S.)  1161,  88  Pac.  26,  holding  the  use  of  a  par- 
ticular number  by  plaintiff  as  a  call  for  its  trouble  department  did  give  them  the 
right  to  enjoin  the  use  of  the  same  number  by  defendant  company  for  the  same 
purpose. 

Scope    of    equity    jurisdiction. 

Cited  in  Southern  P.  Co.  v.  Robinson,  132  Cal.  412,  64  Pac.  572,  sustaining 
equity  jurisdiction  over  action  for  injunction  staying  multiplicity  of  suits  against 
railroad  refusing  stop-over  privileges. 

30  L.  R.  A.  186,  SULLIVAN  v.  NORTHERN  SPY  MIX.  CO.  11   Utah,  438.  40 

Pac.  709. 
Appropriation  of  percolating  waters. 

Cited  in  Brosnan  v.  Harris,  39  Or.  151,  54  L.  R.  A.  629,  footnote  p.  628,  87 
Am.  St.  Rep.  649,  65  Pac.  867,  sustaining  right  under  statute  to  appropriate 
water  of  spring  without  natural  outlet;  Patterson  v.  Ryan,  37  Utah.  415,  108 
Pac.  1118,  holding  that  trespassers  upon  land  may  acquire  exclusive  right  to  use 
of  water  either  to  irrigate  or  for  other  purposes;  Quinlan  v.  Calvert.  31  Mont. 
119,  77  Pac.  428,  holding  the  ownership  of  land  does  not  confer  an  exclusive  right 
to  waters  having  its  source  there;  LeQuime  v.  Chambers,  15  Idaho,  415,  21  L.R.A. 
(X.S.)  81,  98  Pac.  415,  holding  where  a  person  enters  on  land  and  appropriates 
and  diverts  the  waters  of  a  spring  a  subsequent  homesteader  cannot  complain  of 
such  diversion. 

Cited  in  footnotes  to  Bruening  v.  Dorr.  35  L.  R.  A.  640.  which  denies  right 
to  use  water  of  spring  for  irrigation  as  against  prior  appropriator  of  stream  into 
which  it  percolates;  Willow  Creek  Irrig.  Co.  v.  Michaelsen.  51  L.  R.  A.  280,  which 
denies  right  to  appropriate  water  arising  through  percolation  on  land  after  its 
segregation  from  public  domain;  Vineland  Irrig.  District  v.  Azusa  Irrig.  Co.  46 
L.  R.  A.  820.  which  holds  subsurface  flow  of  river  through  gravelly  bed  subject 
to  legal  appropriation  subordinate  to  rights  of  prior  appropriator  of  surface  flow; 
Stillwater  Water  Co.  v.  Farmer.  60  L.  R.  A.  ST.").  which  sustains  right  to  injunc- 
tion against  landowner  draining,  collect ing.  mi  1  diverting  percolating  waters  solely 
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to  waste  them;  Huber  v.  Merkel,  62  L.  R.  A.  589,  which  holds  that  landowner's 
right  to  sink  wells  and  gather  percolating  water  cannot  be  taken  away  by  legisla- 
tion unless  by  exercise  of  eminent  domain  or  police  power. 

Cited  in  note  (21  L.R.A.  (N.S.)  76,  77)  on  appropriation  of  percolating  waters 
on  public  lands. 

Distinguished  in  Crescent  Min.  Co.  v.  Silver  King  Min.  Co.  17  Utah,  456,  70 
Am.  St.  Rep.  810,  54  Pac.  244,  holding  that  appropriator  of  waters  from  artificial 
lake  on  public  land  acquires  no  prescriptive  right  to  percolating  waters  drained 
from  tunnel. 

Limited  in  Deadwood  C.  R.  Co.  v.  Barker,  14  S.  D.  571,  86  N.  W.  619,  sustain- 
ing right  of  landowner  to  cut  off,  by  adjoining  well,  supply  of  percolating  water 
appropriated  on  public  lands. 
Acquiring:   rigrhts   in   public   lands   by   location. 

Cited  in  Bear  Lake  &  River  Waterworks  &  Irrig.  Co.  v.  Garland,  164  U.  S.  19, 
41  L,  ed.  334,  17  Sup.  Ct.  Rep.  7,  holding  contractor's  lien  filed  before  completion 
of  irrigation  canal  across  public  lands  Superior  to  antecedent  mortgage. 

30  L.  R.  A.  189,  DE  HASS  v.  DIBERT,  17  C.  C.  A.  79,  28  U.  S.  App.  559,  70 

Fed.  227. 
Negotiability   of   note. 

Cited  in  Benny  v.  Dunn,  26  Pittsb.  L.  J.  N.  S.  383,  2  Lack.  Legal  News,  138, 
holding  note  containing  provision  for  sale  of  stock  collateral  in  case  of  depreciation 
before  maturity,  nonnegotiable. 

Cited  in  notes   (32  L.R.A.  (N.S.)   859)   on  recital  in  note  as  to  security  as  af- 
fecting negotiability:    (35  L.R.A. (N.S.)   391)   on  provision  accelerating  maturity 
as  affecting  negotiability. 
Usury  in  agreement  for  interest  after  maturity. 

Cited   in  note    (49   L.   R.   A.   552)    on   usury   in  agreement   for   interest   after 
maturity. 
Transferee    on    note    without    indorsement    as   bona    fide    purchaser. 

Cited  in  note  (17  L.R.A.  (X.S.)  1109)  on  transferee,  without  indorsement,  of 
bill  or  note  payable  or  indorsed  "to  order"  as  bona  fide  purchaser. 

30  L.  R,  A.  193,  HARTFORD  F.  INS.  CO.  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  17 

C.  C.  A.  62,  36  U.  S.  App.  152,  70  Fed.  201. 
Affirmed  in  175  U.  S.  91,  44  L.  ed.  84,  20  Sup  Ct.  Rep.  33. 
When    state    decisions    binding;    on    Federal    courts. 

Reversed  on  this  point  in  175  U.  S.  91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33,  holding 
state  decision  as  to  validity  of  contract  against  liability  for  negligence  conclusive 
on  Federal  courts. 

Cited  in  Speer  v.  Kearney  County,  32  C.  C.  A.  114,  60  U.  S.  App.  38,  88  Fed. 
762,  holding  decision  of  state,  not  conclusive  upon  Federal,  court  as  to  effect  of 
invalidity  of  act  creating  township  on  town  warrants;  Clapp  v.  Otoe  County,  45 
C.  C.  A.  582,  104  Fed.  477,  holding  decision  of  state,  not  obligatory  on  Federal 
courts  as  to  effect  of  invalidity  of  municipal  action  on  bonds  issued  pursuant 
thereto;  Independent  School  Dist.  v.  Rew,  55  L.  R.  A.  372,  49  C.  C.  A.  207,  111 
Fed.  11,  holding  state  decisions  as  to  validity  of  municipal  bonds  not  controlling 
in  Federal  courts;  Manship  v.  Xew  South  Bldg.  &  L.  Asso.  110  Fed.  859,  holding 
Federal  court  not  bound  by  decision  of  state  courts  as  to  law  governing  loan  by 
loan  association  of  another  state:  Russell  v.  Grigsby,  94  C.  C.  A.  61,  168  Fed. 
580;  Gordon  v.  Ware  Nat.  Bank,  67  L.R.A.  553,  65  C.  C.  A.  580,  132  Fed.  446,— 
L.R.A.  Au.  Vol.  IV.— 37. 
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holding  the  decisions  of  the  state  courts  on  the  validity  of  an  assignment  of  a 
policy  of  life  insurance  is  not  controlling  on  the  Federal  courts;  Spinks  v.  Mutual 
Reserve  Fund  Life  Asso.  137  Fed.  171,  on  the  decision  of  a  cause  in  the  Federal 
courts  how  affected  by  state  decisions. 

Cited  in  note    (40  L.R.A. (N.S.)    387)    on  questions  of  state  law  as  to  which 
state  court  decisions  must  be  followed  in  actions  originating  in,  or  removed  to, 
Federal  courts. 
Stipulation*  against  liability  for  negligence. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  200,  40  L.  R.  A. 
104,  footnote  p.  101,  62  Am.  St.  Rep.  503,  46  N.  E.  917,  holding  assumption  of 
risks  of  employer's  negligence  by  express  contract  not  against  public  policy ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Keefer,  146  Ind.  31,  38  L.  R.  A.  95,  58  Am.  St. 
Rep.  348,  44  N.  E.  796,  sustaining  provision  in  contract  with  express  company 
exempting  railroad  from  liability  to  messenger;  South  Carolina  &  G.  R,  Co.  v. 
Carolina,  C.  G.  &  C.  R.  Co.  93  Fed.  559,  upholding  stipulation  against  liability 
for  negligence  of  employees  in  contract  by  one  railroad  to  operate  another;  Cin- 
cinnati, X.  O.  &  T.  P.  R.  Co.  v.  South  Fork  Coal  Co.  1  L.R.A. (N.S.)  535,  71 
C.  C.  A.  316,  139  Fed.  530;  Tomason  v.  Kansas  City  Southern  R.  Co.  122  La. 
1009,  48  So.  432. — on  right  of  railroad  company  to  enter  into  a  contract  exoner- 
ating it  from  liability  for  damages  caused  by  fires  set  by  its  locomotives;  James 
Quick  Mill.  Co.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn.  24,  116  Am.  St.  Rep. 
336,  107  N.  W.  742,  holding  railway  company  may  properly  grant  the  privilege 
of  building  an  elevator  on  the  right  of  way  on  condition  that  it  be  exonerated 
from  liability  for  damages  caused  by  fires;  Southern  R.  Co.  v.  Blunt,  165  Fed. 
259;  German- American  Ins.  Co.  v.  Southern  R.  Co.  77  S.  C.  472,  58  S.  E.  337, 
12  Ann.  Cas.  495, — holding  defendant  company  not  liable  for  cotton  destroyed  on 
premises  by  fire  communicated  from  a  locomotive  where  placed  on  premises  under 
contract  to  effect  that  it  was  at  the  sole  risk  of  the  owner. 

Cited  in  footnote  to  Osgood  v.  Central  Vermont  R.  Co.  70  L.R.A.  930,  which 
upholds  agreement  by  one  placing  structure  on  railroad  right  of  way  to  indem- 
nify  railroad   company   against   liability   for   injury   thereto   by   carelessness   of 
railroad  company  or  its  servants. 
—  In   railroad  leases  against   liability  for   flre. 

Cited  in  Northern  P.  R.  Co.  v.  McClure,  9  N.  D.  81.  47  L.  R.  A.  153,  81  N.  \V. 
52,  holding  that  covenant  by  railroad's  lessee  to  indemnify  against  damages  by 
fire  from  engines  passes  to  transferee  of  railroad:  Ordelheide  v.  \Vabash  R.  Co. 
80  Mo.  App.  367;  American  Cent.  Ins.  Co.  v.  Chicago  &  A.  R.  Co.  74  Mo.  App. 
102,  sustaining  release  of  damages  by  fire  to  buildings  on  land  leased  from  rail- 
road; Greenwich  Ins.  Co.  v.  Louisville  &  N.  R.  Co.  112  Ky.  604,  56  L.  R,  A.  479. 
footnote  p.  477,  99  Am.  St.  Rep.  313,  66  S.  W.  411,  and  Ordelheide  v.  Wabash 
R.  Co.  175  Mo.  346,  75  S.  W.  149,  sustaining  contract  releasing  company  from 
liability  for  injury  by  fire  to  building  permitted  to  be  placed  on  right  of  way. 
Burden  of  showing;  contract  against  public  policy. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  201,  40  L.  R.  A. 
104,.  62  Am.  St.  Rep.  503,  46  N.  E.  917,  holding  burden  of  showing  contract 
against  public  policy  on  party  asserting;  Couch  v.  Hutchinson,  2  Ala.  App.  449, 
57  So.  75,  holding  that  burden  of  establishing  invalidity  of  contract  because  con- 
trary to  public  policy  is  on  party  asserting  same;  Southern  R.  Co.  v.  Blunt,  155 
Fed.  498,  on  the  burden  of  showing  contract  against  public  policy  as  being  on 
party  asserting  the  fact. 
"Public  policy"  how  determined. 

Cited  in  Borgnis  v.  Falk  Co.  147  Wis.  351,  37  L.R.A. (N.S.)    489,  133  N.  W. 
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209,  holding  that  ''public  policy"  on  given  subject  is  determined  either  by  consti- 
tution itself  or  by  statutes  passed  within  constitutional  limitations,  and  it  is 
only  in  absence  of  such  determination  that  courts  may  determine  it;  Zeigler  v. 
Illinois  Trust  &  Sav.  Bank,  245  111.  193,  28  L.R.A.  (N.S*.)  1112,  91  N.  E.  1041,  19 
Ann.  Cas.  127,  holding  that  in  determining  public  policy  of  state,  courts  are  lim- 
ited to  consideration  of  statutes,  constitution  and  practice  of  government  officers; 
Clark  v.  Memphis  Street  R.  Co.  123  Tenn.  240,  130  S.  W.  751,  holding  that  state 
and  federal  statutes  and  settled  decisions  of  highest  state  court,  are  sources  from 
which  public  policy  must  be  learned,  along  with  practice  of  executive  department* 
of  state  government;  Stewart  v.  Wright,  77  C.  C.  A.  499,  147  Fed.  341  (dissent- 
ing opinion)  ;  Southern  R.  Co.  v.  Blunt,  155  Fed.  497;  Atlantic  Coast  Line  R.  Co. 
v.  Beazley,  54  Fla.  390,  45  So.  761, — on  the  determination  of  what  constitutes 
the  public  policy  of  a  state;  Moorshead  v.  United  R.  Co.  119  Mo.  App.  638,  96 
S.  W.  261  (dissenting  opinion)  ;  Zeigler  v.  Illinois  Trust  &  Sav.  Bank,  245  111. 
180,  28  L.R.A. (N.S.)  1118,  91  N.  E.  1041, — on  the  sources  of  the  public  policy  of  a 
state. 

30  L.  R.  A.  201,  HANNA  v.  STATE  TRUST  CO.  16  C.  C.  A.  586,  36  U.  S.  App. 

61,  70  Fed.  2. 
Power  to  make   debts  preferred   liens. 

Cited  in  Doe  v.  Northwestern  Coal  &  Transp.  Co.  78  Fed.  73,  holding  certificates 
issued  by  receiver  of  private  corporation  not  entitled  to  priority  as  against  non- 
consenting  lienors;  Baltimore  Bldg.  &  L.  Asso.  v.  Alderson,  32  C.  C.  A.  545,  61 
U.  S.  App.  636.  90  Fed.  145,  holding  receiver's  certificates  not  issuable  to  complete 
hotel  without  consent  of  creditors  whose  liens  affected;  Ford  v.  Central  Trust  Co. 
17  C.  C.  A.  33,  36  U.  S.  App.  203,  70  Fed.  145,  refusing  to  authorize  receiver  to 
recognize  claim  for  materials  and  services  in  extending  waterworks  as  paramount 
to  prior  mortgage;  International  Trust  Co.  v.  United  Coal  Co.  27  Colo.  257,  83' 
Am.  St.  Rep.  59,  60  Pac.  621,  holding  that  expenses  of  receiver  operating  coal 
mine  cannot  be  given  priority  over  mortgage;  Belknap  Sav.  Bank  v.  Lamar  Land 
&  Canal  Co.  28  Colo.  342,  64  Pac.  212,  holding  certificate  of  receiver  of  irrigation 
company  inferior  to  liens  of  nonconsenting  bondholders;  United  States  Invest. 
Corp.  v.  Portland  Hospital.  40  Or.  533,  56  L.  R.  A.  629,  footnote  p.  627,  67  Pac. 
194,  denying  authority  of  receiver  for  continuing  operation  of  hospital  to  contract 
debts  taking  precedence  over  prior  claims;  Grove  v.  Grove,  93  Fed.  871,  holding 
(obitw)  consent  of  lienholders  indispensable  to  issuance  of  certificates  by  receiver 
of  private  corporation;  Drennen  v.  Mercantile  Trust  &  D.  Co.  115  Ala.  630,  39 
L.  R.  A.  634,  footnote  p.  623,  67  Am.  St.  Rep.  72,  23  So.  164  {dissenting  opinion), 
majority  holding  employee  of  manufacturing  or  mining  company  entitled  to  pri- 
ority for  wages  earned  within  six  months  before  receiver  appointed ;  Illinois  Trust 
&  Sav.  Bank  v.  Doud,  52  L.  R.  A.  497,  44  C.  C.  A.  416,  105  Fed.  150  (-dissenting 
opinion),  majority  denying  priority  over  mortgage  of  loan  to  make  addition  to 
plant  of  electric  railway,  light,  and  power  company;  Schick  v.  Rambo,  27  Montg. 
Co.  L.  Rep.  19],  to  the  point  that  courts  could  not  impair  liens  of  mortgage  by 
authorizing  issuance  of  receivers  certificates:  Dalliba  v.  Winschell,  11  Idaho,  371, 
114  Am.  St.  Rep.  267,  82  Pac.  107,  holding  no  jurisdiction  rested  in  equity  to 
direct  a  receiver  to  carry  on  a  mining  business  and  charge  the  expenses  as  prior 
and  preferred  liens  against  the  property:  Bernard  v.  Union  Trust  Co.  16  L.R.A. 
(N.S.)  1120,  86  C.  C.  A.  610,  159  Fed.  622.  holding  a  court  erred  in  directing  that 
a  receiver's  certificate  issued  in  payment  of  supplies  previously  furnished  should 
have  precedence  over  existing  lions  as  against  nonconsenting  bond  holders;  Re 
Clark  Coal  &  Coke  Co.  173  Fed.  663,  holding  the  proceeds  of  mortgaged  property 
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of  bankrupt  were  not  subject  to  the  payment  of  the  expense  of  the  bankrupt's 
business  as  against  a  lien  creditor  without  his  consent;  International  Trust  Co. 
v.  Decker  Bros.  11  L.R.A.(N.S.)  157,  81  C.  C.  A.  302,  152  Fed.  84.  on  juris- 
diction of  equity  to  authorize  a  receiver  to  incur  obligations,  having  precedence 
over  existing  liens. 

Cited  in  footnotes  to  Whitely  v.  Central  Trust  Co.  34  L.  R.  A.  303,  which  holds 
preference  to  railroad  mortgages  not  gained  by  paying  judgment  for  damages 
against  company  by  surety  on  supersedeas  bond:  St.  Louis  Trust  Co.  v.  Riley. 
30  L.  R.  A.  456,  which  denies  right  to  prefer  claim  for  personal  injuries  over 
mortgage  debt  in  receiver's  earnings. 

Cited  in  notes  (2  L.R.A.  (N.S.)  1057,  1061)  on  priority  of  claims  against 
property  in  hands  of  receiver  over  recorded  liens;  (71  Am.  St.  Rep.  380)  on  re- 
lation of  receivers  to  pre-existing  liens  and  remedies  for  their  enforcements: 
(128  Am.  St.  Rep.  109)  on  receiver's  certificates. 

Disapproved  in  Lockport  Felt  Co.  v.  United  Box  Board  &  Paper  Co.  74  X.  J. 
Eq.  693,  70  Atl.  980,  holding  equity  may  authorize  the  issuance  of  securities  by 
a  receiver  that  will  displace  prior  liens,  where  necessary  to  the  preservation  of 
the  property. 

30  L.  R.  A.  206,  FIDELITY  &  C.  CO.  v.  JOHNSON,  72  Miss.  333,  17  So.  2. 
What    constitutes    accident. 

Cited  in  American  Acci.  Co.  v.  Carson,  99  Ky.  445,  34  L.  R.  A.  302.  footnote 
p.  301,  59  Am.  St.  Rep.  473,  36  S.  W.  169,  holding  intentional  killing  of  insured 
by  third  person  an  accident;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky.  670,  60  S.  W. 
492,  holding  death  caused  by  being  shot  by  another  in  self-defense,  accidental, 
within  meaning  of  policy;  Railway  Officials  &  E.  Acci.  Asso.  v.  Drummond,  56 
Neb.  242,  76  N.  W.  562,  holding  deatli  of  insured  shot  by  footpads,  accidental ; 
Feder  v.  Iowa  State  Traveling  Men's  Asso.  107  Iowa,  540,  43  L.  R.  A.  694.  footnote 
p.  693,  70  Am.  St.  Rep.  212,  78  N.  W.  252.  holding  death  by  rupture  of  artery 
while  reaching  over  chair  to  close  shutters,  not  accidental;  Sullivan  v.  Modern 
Brotherhood,  167  Mich.  534,  —  L.R.A. (N.S.)  — ,  133  N.  W.  486,  Ann.  Gas.  1913  A. 
1116,  holding  that  loss  of  eye  from  gonorrheal  infection  caused  by  water  splash- 
ing in  eye  while  washing  clothing  was  accidental  under  accident  policy:  Phcenix 
Acci.  &  Sick  Ben.  Asso.  v.  Stiver,  42  Ind.  App.  641,  84  N.  E.  1099,  holding  deatli 
was  accidental  within  the  meaning  of  a  policy  where  decedent  was  stabbed  by 
another  without  committing  any  assault  upon  him;  General  Acci.  Fire&L.  Assur. 
Corp.  v.  Homely,  109  Md.  99,  71  Atl.  524,  holding  a  recovery  might  be  had 
under  an  accident  policy  where  death  resulted  from  a  disease  brought  on  as  a 
result  of  the  accident;  Fidelity  &  C.  Co.  v.  Morrison,  129  111.  App.  366,  on  where 
death  is  "accidental"  within  the  meaning  of  an  accident  policy. 

Cited  in  footnotes  to  Atlanta  Acci.  Asso.  v.  Alexander,  42  L.  R.  A.  188.  which 
holds  death  from  hernia  from  sudden  and  accidental  strain  not  within  clause 
exempting  insurer  from  death  resulting  from  hernia;  Fetter  v.  Fidelity  &  C. 
Co.  61  L.  R.  A.  459,  which  holds  death  from  rupture  of  cancerous  kidney  covered 
by  accident  policy;  Horsfall  v.  Pacific  Mut.  L.  Ins.  Co.  63  L.  R.  A.  425.  which 
holds  dilation  of  heart  resulting  in  death  within  few  weeks,  caused  by  heavy  lift, 
covered  by  accident  policy;  Maryland  Casualty  Co.  v.  Hudgins,  64  L.  R.  A.  349. 
which  holds  death  by  accidentally  eating  spoiled  oysters  within  clause  of  policy 
exempting  from  injuries  from  poison  or  anything  accidentally  or  otherwise  taken 
or  absorbed;  Brown  v.  Sun  L.  Ins.  Co.  51  L.  R.  A.  252,  which  sustains  recovery 
on  policy  of  one  whose  death  caused  by  taking  over  dose  of  morphine;  Delaney 
v.  Modern  Accident  Club,  63  L.  R.  A.  603,  which  holds  death  from  blood  poisoning 
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received  through  slight  wound  as  result  of  accidental  injury  covered  by  accident 
policy;  Preferred  Acci.  Ins.  Co.  v.  Robinson,  61  L.  R.  A.  145,  which  denies  right 
to  recover  under  accident  policy  for  inflammation  of  eyes  from  accidental  contact 
with  poison  ivy;  Railway  Officials  &  E.  Acci.  Asso.  v.  Johnson,  52  L.  R.  A.  401, 
which  holds  deatn  by  sunstroke  while  in  line  of  employment  covered  by  accident 
policy;  Smith  v.  .Etna  L.  Ins.  Co.  56  L.  R.  A.  272,  which  holds  injury  by  fall 
from  steps  of  moving  train  covered  by  policy ;  Fidelity  &  C.  Co.  v.  Waterman,  32 
L.  R.  A.  654,  which  holds  death  from  breathing  illuminating  gas  while  asleep 
covered  by  policy;  Menneiley  v.  Employers'  Liability  Assur.  Corp.  31  L.  R.  A. 
686,  which  holds  death  by  inhaling  illuminating  gas  while  asleep  covered  by 
accident  policy;  Kasten  v.  Interstate  Casualty  Co.  40  L.  R.  A.  651,  which  holds 
death  caused  by  blood  poisoning  from  germs  in  cotton  used  by  dentist  covered 
by  accident  policy;  Modern  Woodmen  Acci.  Asso.  v.  Shryock,  39  L.  R.  A.  826, 
which  holds  question  whether  accident  or  disease  caused  death  of  insured  for 
jury;  Burt  v.  Union  Cent.  L.  Ins.  Co.  59  L.  R.  A.  393,  which  denies  right  to  re- 
cover on  policy  on  life  of  innocent  person  executed  after  conviction  of  capital 
offense;  Richards  v.  Travelers'  Ins.  Co.  67  L.R.A.  175,  which  holds  recovery  on 
accident  policy  on  cattle  broker  whose  duties  require  him  to  ride  on  cattle  cars 
not  prevented  by  provision  excluding  liability  for  accidents  while  riding  in  any 
part  of  car  not  provided  for  occupation  of  passengers. 

Cited  in  notes   (5  L.R.A.  (N.S.)    929)   on  liability  on  accident  policy  for  sick- 
ness or  death  caused  by   blood  poisoning;    (19  L.R.A. (N.S.)    1208)    on  rupture 
of  blood  vessel  as  within  accident  policy;   (14  Eng.  Rul.  Cas.  25)  on  construction 
of  word  "accident"  in  insurance  policy. 
Agreement    as    to    premium. 

Cited  in  Pritchett  v.  Continental  Casualty  Co.  117  Ky.  935,  80  S.  W.  181, 
holding  agreement  to  accept  as  premium  assignment  oi  part  of  wages  at  insur- 
ers risk  will  hold  policy  although  insured  is  discharged  and  the  first  instalment 
deducted  from  his  wages  but  not  transmitted  to  insurer  until  after  accident. 

30  L.  R.  A.  209,  LOVELACE  v.  TRAVELERS'  PROTECTIVE  ASSO.   126  Mo. 

104,  47  Am.  St.  Rep.  638,  28  S.  W.  877. 
Death    by    accident. 

Cited  in  American  Acci.  Co.  v.  Carson,  99  Ky.  445,  34  L.  R.  A.  302,  59  Am.  St. 
Rep.  473,  36  S.  W.  169,  holding  intentional  killing  of  insured  by  another,  accident 
within  meaning  of  policy  and  referring  particularly  to  annotation  in  30  L.  R. 
A.  209;  Union  Casualty  &  Surety  Co.  v.  Harroll,  98  Tenn.  595,  60  Am.  St.  Rep. 
873.  40  S.  W.  1080,  holding  killing  of  insured  while  quarreling  with  person, 
not  knowing  him  armed,  accidental;  Collins  v.  Fidelity  &  C.  Co.  63  Mo.  App. 
257,  holding  shooting  of  insured  while  in  controversy  with  another,  accidental 
injury;  Railway  Officials  &  E.  Acci.  Asso.  v.  Drummond,  56  Neb.  241,  76 
X.  \Y.  ;">62.  holding  death  of  insured  shot  by  robber,  accidental;  Carnes  v.  Iowa 
State  Traveling  Men's  Asso.  106  Iowa,  285,  68  Am.  St.  Rep.  306,  76  N.  W.  683, 
holding  death  by  mistaken  overdose  of  morphine,  accidental;  otherwise  when  effect 
of  dose  misjudged;  Hester  v.  Fidelity  &  C.  Co.  69  Mo.  App.  191,  holding  it  a 
question  for  the  jury  whether  injuries  sustained  from  gunshot  wound  in  quarrel 
were  accidental;  Phoenix  Acci.  &  Sick  Ben.  Asso.  v.  Stiver,  42  Ind.  App.  641, 
84  N.  E.  772,  holding  death  was  accidental  within  the  meaning  of  an  accident 
where  deceased  was  stabbed  by  an  insane  person  because  deceased  had  ejected 
him  from  the  premises  of  another;  Columbia  Paper  Stock  Co.  v.  Fidelity  &  C. 
Co.  104  Mo.  App.  168,  78  S.  W.  320,  holding  a  disease  contracted  by  employee 
while  handling  infected  rags  is  an  injury  accidentally  received  within  the  mean- 
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iug  of  a  policy;  Young  v.  Railway  Mail  Asso.  126  Mo.  App.  341,  103  S.  W.  557, 
holding  death  resulted  from  accidental  causes  within  the  meaning  of  a  policy 
where  a  hemorrhage  resulted  from  the  lifting  of  a  heavy  mail  sack;  Carroll  v. 
Fidelity  &  C.  Co.  137  Fed.  1013,'  holding  death  accidental  within  the  meaning 
of  a  policy  where  it  resulted  from  blood  poisoning  from  infection  received  in  an 
altercation  with  another. 

Cited  in  notes  (5  L.R.A. (N.S.)  659,  as  to  when  death  or  injury  primarily 
caused  by  insured's  voluntary  act,  deemed  caused  by  accidental  means:  (14 
Eng.  Rul.  Cas.  25)  on  construction  of  word  "accident"  in  insurance  contract. 

Annotation  in  30  L.  R.  A.  209,  referred  to  particularly  in  Peele  v.  Provident 
Fund  Soc.  147  Ind.  549,  44  N.  E.  661.  holding  involuntary  death  by  drowning, 
death  by  accident. 

Distinguished  in  Taliaferro  v.  Travelers'  Protective  Asso.  25  C.  C.  A.  4'.M>.  49 
U.  S.  App.  275,  80  Fed.  370,  holding  death  of  insured  attacking  adversary  with 
pistol  not  accidental;  Garcelon  v.  Commercial  Travellers'  Eastern  Acci.  Asso. 
105  Mass.  537,  10  L.R.A.  (N.S.)  964,  81  N.  E.  201,  holding  a  travelling  man 
could  not  recover  for  the  loss  of  a  limb  where  the  accident  occurred  when  he 
attempted  to  board  a  moving  freight  train  the  policy  exempting  from  liability 
if  insured's  negligence  contributed. 
Voluntary  exposure  to  risk. 

Cited  in  Hester  v.  Fidelity  &  C.  Co.  78  Mo.  App  509,  denying  liability  on  acci- 
dent policy  for  death  of  insured  persisting  in  quarrel,  knowing  person  armed; 
Union  Casualty  &  Surety  Co.  v.  Harroll.  98  Tenn  598.  60  Am.  St.  Rep.  873.  40 
S.  \V.  1080.  holding  insured's  advancing  toward  apparently  unarmed  adversary 
after  warning,  not  voluntary  exposure. 
Construction  of  contracts. 

Cited  in  Webb  v.  Missouri  State  L.  Ins.  Co  134  Mo.  App.  580,  115  S.  \V. 
481;  Greason  v.  St.  Louis,  i.  M.  &  S.  R.  Co  112  Mo.  App.  129.  86  S  W.  722,— 
on  words  of  a  contract  as  to  be  construed  in  their  popular  sense  in  the  absence 
of  something  indicating  a  contrary  intention. 

30  L.  R.  A.  214,  TUTTLE  v.  BURGETT,  53  Ohio  St   498.  53  Am.  St.  Rep.  649.  42 

N'.  E.  427. 
Rights   under   deed   in   consideration   of  agreement   to  support. 

Cited  in  Davidson  v.  Smith,  18  Pa.  Dist.  R.  712,  36  Pa.  Co.  Ct.  350,  holding 
court  erred  in  finding  on  breach  of  condition  of  mortgage  for  mainteance  that  a 
recovery  of  the  amount  stipulated  might  be  had  the  amount  being  a  penalty 
and  not  liquidated  damages. 

Cited  in  footnote  to  Glocke  v.  Glocke.  57  L  R.  A.  458.  which  holds  land  conveyed 
by  aged  parent  to  son  promising  to  support  him,  reverts  to  former  on  breach  of 
agreen^nt. 

Cited   in   note  in   130   Am.  St.  Rep.   1050,   1053,  1054.  on  conveyances   in  con- 
sideration  of   support. 
Paroi  evidence  varying  written  instrument. 

Cited  in  First  Nat.  Bank  v.  Central  Chandelier  Co.  17  Ohio  C.  C.  447,  holding 
prior  oral  declarations  of  parties  inadmissible  to  show  purpose  not  expressed' 
in  ambiguous  instrument:  Providence  Washington  Ins.  Co.  v.  Board  of  Educa- 
tion, 49  W.  Va.  377,  38  S.  E.  679.  holding  parol  evidence  of  contemporaneous 
agreement  contradicting  written  submission  of  controversy  inadmissible;  Harnes 
v.  Eastern  Oil  Co.  49  W.  Va.  248.  :JS  S.  E.  662,  holding  parol  evidence  of  con- 
temporaneous agreement  not  to  assign  lease  inadmissible. 
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30  L.  R.  A.  218,  STATE  ex  rel.  SCHWARTZ  v.  FERRIS,  53  Ohio  St.  314,  41  N.  E. 

579. 
Power  of   taxation    for  general   revenue. 

Cited  in  Dyer  v.  Hagerty,  12  Ohio  C.  C.  607,  sustaining  collateral  inheritance 
tax  for  general  revenue;  Alter  v.  Cincinnati,  56  Ohio  S.  68,  35  L.R.A.  742,  46 
N.  E.  69,  sustaining  statute  applying  water  rents  to  general  revenue;  Southern 
Gum  Co.  v.  Lylin,  66  Ohio  St.  593,  64  N.  E.  564,  sustaining  corporate  franchise 
tax  for  general  revenue;  Booth  v.  Com.  130  Ky.  97,  33  L.R.A.(N.S.)  592,  113 
S.  W.  61,  holding  legislature  might  properly  authorize  the  imposition  of  an  in- 
heritance tax  where  no  constitutional  prohibition;  Dyer  v.  Hagerty,  12  Ohio  C. 
C.  607,  5  Ohio  C.  D.  702,  holding  a  taxation  statute  was  not  unconstitutional 
because  while  a  tax  for  a  general  purpose  it  provided  that  twenty-five  per  cent 
thereof  should  be  placed  to  the  credit  of  the  county  in  which  the  tax  is  levied. 
(  OMNI  i  t  ii  t  ionai  requirement  that  general  laws  operate  uniformly. 

Cited  in  State  v.  Spellmire,  67  Ohio  St.  82,  65  N.  E.  619,  holding  act  creating 
special  school  district  unconstitutional;  Westfeldt's  Succession,  122  La.  841, 
48  So.  281,  on  uniformity  of  taxation  as  applied  to  succession  taxes:  Friend  v. 
Levy,  76  Ohio  St.  49,  80  N.  E.  1036,  holding  an  act  repealing  the  inheritance 
tax  law  the  exception  of  estates  in  which  the  inventory  had  already  been  filed 
is  unconstitutional  as  giving  the  act  an  unequal  operation;  Xunnemacher  v. 
State,  129  Wis.  233,  9  L.R.A.(N.S.)  121,  108  N.  W.  627,  9  Ann.  Cas.  711  (dis- 
senting opinion),  on  uniformity  and  equality  as  being  necessary  to  the  validity 
of  an  inheritance  tax;  Kane  v.  Erie  Ry.  68  L.R.A  788,  67  C.  C.  A.  653,  133 
Fed.  685,  holding  a  statute  classifying  employees  for  the  purpose  of  fixing  the 
liability  of  the  employee  was  not  unconstitutional:  Palmer  v.  Tingle,  9  Ohio 
C.  C.  713.  b  Ohio  C  D.  711,  holding  a  statute  giving  a  lien  for  labor  or  ma- 
terials to  certain  classes  on  the  land  of  person  for  whom  labor  is  done  or 
materials  furnished  under  a  contract  with  /a  third  person,  void  for  want  of  uni- 
formity of  operation;  Snell  v.  Cincinnati  Street  Ry.  16  Ohio  C.  C.  634,  9  Ohio 
C.  D.  265,  holding  an  act  making  it  easier  for  certain  corporations  answering 
a  certain  description  to  obtain  a  change  of  venue  than  it  was  for  the  public 
generally  was  unconstitutional;  Mykrantz  v.  Globe  Bldg.  &  L.  Asso.  19  Ohio 
C.  C.  57,  10  Ohio'C.  D.  254,  holding  statute  exempting  building  and  loan  asso- 
ciations from  the  operation  of  usury  laws,  unconstitutional;  State  v.  American 
Strawboard  Co.  13  Ohio  S.  &  C.  P.  Dec.  377,  holding  act  providing  that  prosecu- 
tions for  the  pollution  of  streams  may  be  brought  in  county  citizens  of  which 
are  aggrieved,  constitutional;  Baldwin  Forging  &  Tool  Co.  v.  Griffith.  5  Ohio 
N.  P.  N.  S.  569,  18  Ohio  S.  &  C.  P.  Dec.  263.  holding  act  limiting  the  number 
of  prisoners  in  state  prisons  to  be  employed  in  one  occupation,  unconstitutional 
as  class  legislation. 

Distinguished  in  Re  Fox,  154  Mich.  12,  117  N.  W.  558,  holding  constitutional 
provisions  requiring  uniformity  and  equality  in  the  taxation  of  property  do  not 
apply  to  an  inheritance  tax;  Allen  v.  Smith,  84  Ohio  St.  292,  95  N.  E.  829. 
holding  act  providing  for  the  registration,  identification  and  regulation  of  motor 
vehicles,  not  unconstitutional  as  special  legislation. 
"Equal  protection"  clause  of  Constitution. 

Cited  in  Williams  v.  Donough,  65  Ohio  St.  506,  56  L.R.A.  769,  63  N.  E.  84. 
holding  statute,  exempting  benefits  rendered  by  fraternal  organizations  from 
seizure  for  debt,  unconstitutional:  Mykrantz  v.  Globe  Bldg.  &  Loan  Asso.  10 
Ohio  C.  C.  57,  holding  act  exempting  loan  associations  from  usury  laws  un- 
constitutional: Palmer  v.  Tingle.  55  Ohio  St.  445,  45  X.  E.  313,  holding  act 
giving  lien  on  owner's  property  to  subcontractors,  laborers,  and  materialmen. 
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unconstitutional;   Southern  Gum  Co.  v.  Laylin,  66  Ohio  St.  594,  64  IV.  E.  564, 
sustaining  state's  power  to  reasonably  tax  corporate  franchise. 

Distinguished  in  Snell  v.  Cincinnati  Street  R.  Co.  60  Ohio  St.  270,  54  N.  E. 
270,  Affirming  16  Ohio  C.  C.  634,  sustaining  validity  of  statute  providing  for 
change  of  venue  from  county  where  corporation  having  more  than  fifty  share- 
holders has  principal   office. 
Succession   taxes. 

Cited  in  Black  v.  State,  113  Wis.  223,  90  Am.  St.  Rep.  853,  89  N.  W.  522, 
holding  succession  tax  on  estates  of  $10,000  or  over,  without  regard  to  amount 
received  by  individual  beneficiary,  unconstitutional;  Union  Trust  Co.  v.  Wayne 
Probate  Judge,  125  Mich.  492,  84  X.  W.  1101,  holding  succession  tax  taxation 
of  privilege  of  inheritance;  Knowlton  v.  Moore,  178  U.  S.  58,  44  L.  ed.  976.  20 
Sup.  Ct.  Rep.  747,  9  Pa.  Dist.  R.  309,  sustaining  Federal  succession  tax;  State 
v.  Switzler,  143  Mo.  332,  40  L.R.A.  290,  footnote  p.  280,  65  Am.  St.  Rep.  653,  45 
S.  W.  245,  holding  succession  tax  at  different  rates  an  legacies  of  different 
amounts,  invalid;  State  v.  Guilbert,  70  Ohio  St.  248,  71  N.  E.  636,  holding  valid, 
inheritance  tax  operating  uniformly  throughout  state  upon  all  persons  in  same 
category;  Gelsthorpe  v.  Furnell,  20  Mont.  306,  39  L.R.A.  173,  footnote  p.  170, 
51  Pac.  267,  sustaining  exemption,  from  succession  tax,  of  estate  less  than  $7,- 
500;  Hinds  v.  Wilcox,  22  Mont.  13,  55  Pac.  255,  by  Pigott,  J.,  in  separate  opin- 
ion, holding  inheritance  tax  on  estates  exceeding  certain  value,  unconstitutional: 
Xeilson  v.  Russell,  76  N.  J.  L.  35,  69  Atl.  476,  holding  tax  imposed  upon  the 
passing  of  a  decedents  property  to  strangers  and  collateral  kindred  was  a  suc- 
cession tax  and  not  a  property  tax;  Re  Macky,  46  Colo.  91,  23  L.R.A.(N.S-)  1207, 
102  Pac.  1075,  on  an  inheritance  tax  as  being  a  tax  upon  the  right  to  receive  the 
inheritance;  McKisson  v.  Wright,  15  Ohio  S.  &  C.  P.  Dec.  110,  asserting  the 
right  of  the  legislature  to  lay  such  burdens  upon  the  right  to  receive  property 
by  will  or  descent  as  it  may  see  fit  within  constitutional  limits;  In  re  Bushnell 
(Estate  of)  2  Ohio  X.  P.  N.  S.  677,  50  B.  87,  holding  inheritance  tax  law  inappli- 
cable to  vested  estates  left  by  decedent  dying  prior  to  law;  Re  McKennan,  25  S. 
D.  375.  33  L.R.A.  (X.S.)  612,  126  X.  W.  611,  holding  that  inheritance  tax  is  tax 
upon  exercise  of  right  to  transmit  property,  and  is  based  upon  right  of  taxation, 
and  not  upon  right  to  regulate  succession  of  property. 

Cited  in  footnotes  to  Billings  v.  People.  59  L.  R.  A.  807,  which  sustains  transfer 
tax  on  lineal  descendants  to  whom  life  estate  is  given  with  remainder  to  lineal 
descendants,  but  'exempting  lineal  descendants  taking  fee;  Ferry  v.  Campbell, 
50  L.  R,  A.  92,  which  holds  succession  tax  void  for  want  of  notice  of  proceedings 
to  fix  amount  of  tax;  Drew  v.  Tifft,  47  L.  R.  A.  525,  which  requires  uniformity 
and  equal  application  in  exemption  from  inheritance  tax;  Re  Cope,  45  L.  R.  A. 
316,  which  holds  void  succession  tax  exempting  $5,000  in  each  estate. 

Cited  in  notes  (33  L.R,A.(N.S.)  609;  127  Am.  St.  Rep.  1037,  1044.  104o). — 
on  inheritance  taxation;  (6  L.R.A.(N.S.)  732)  on  classification  for  piinm.-i  -  >f 
succession  tax  on  basis  of  amount;  (23  Eng.  Rul.  Cas.  106)  on  validity  of  in- 
heritance taxes. 

Distinguished  in  Lagarty  v.  State,  55  Ohio  St.  625.  45  N.  E.  1046.  sustaining 
law  imposing  collateral  inheritance  tax  on  amounts  exceeding  constitutional  ex- 
emption; Re  Lacey,  19  Pa.  Co.  Ct.  433,  6  Pa.  Dist.  R.  500,  holding  succession  tax 
on  estates  in  excess  of  certain  amount  constitutional ;  Magoun  v.  Illinois  Trust  A 
Sav.  Bank,  170  U.  S.  291,  42  L.  ed.  1042,  18  Sup.  Ct.  Rep.  594,  sustaining  succes- 
sion tax  at  different  rates  on  legacies  or  shares  of  relatives  of  different  degrees. 
Statutory  ri  ..  I:  i  to  will  property. 

Cited  in  In  re  Gibson  (Estate  of)  Ohio  1  N.  P.  X".  S.  556.  48  B.  58,  holding  that 
right  to  dispose  of  property  by  will  is  purely  statutory. 
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30  L.  R,  A.  225,  HAWES  v.  CHICAGO,  158  111.  653,  42  N.  E.  373. 
Necessity   that   ordinances  be  reasonable. 

Cited  in  People  ex  rel.  Akin  v.  Kipley,  171  111.  86,  41  L.  R.  A.  789,  49  N.  E. 
229,  holding  ordinance  extending  exemption  from  classified  service  under  civil 
service  act  invalid;  Chicago  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  244  111.  227, 
135  Am.  St.  Rep.  316,  91  X.  E.  422,  holding  that  ordinance  for  purpose  of  com- 
pelling elevation  of  railroad  tracks  must  be  reasonable  where  its  power  to  pass 
such  ordinance  is  given  in  general  terms;  Lamb  v.  Chicago,  219  111.  232,  76 
X.  E.  343,  holding  an  ordinance  requiring  a  new  combined  curb  and  gutter  in- 
stead of  using  the  old  curbing  which  was  in  place  was  unreasonable  and  oppres- 
sive; Chicago  v.  Gunning  System,  214  111.  642,  70  L.R.A.  238,  73  N.  E.  1035, 
2  Ann.  Cas.  892,  holding  an  ordinance  providing  the  material,  of  the  limitations 
on  the  size  of  and  location  of  bill  boards  is  void  for  unreasonableness  where  ap- 
plied to  the  whole  city  without  limitation  as  to  district. 

Cited  in  footnote  to  Slaughter  v.  O'Berry,  48  L.  R.  A.  442,  which  holds  void, 
ordinance  that  city  provide  materials  and  do  work  of  making  sewer  connections 
to  within  3  feet  of  building. 

Cited  in  notes  (104  Am.  St.  Rep.  641,  645)   on  municipal  regulations  of  street 
railways  for  protection  of  public;    (123   Am.   St.  Rep.   37)    on  test  of  validity 
of  municipal  ordinance  as  denying  equal  protection  of  the  laws. 
"What  may  be  considered  In  construing-  statute  or  ordinance. 

Cited  in  People  ex  rel.  Akin  v.  Kipley,  171  111.  77,  41  L.  R.  A.  786,  49  N.  E. 
229,  holding  existing  circumstances,  objects  sought  to  be  obtained,  and  necessity 
for  adoption  to  be  considered  in  determining  meaning  of  statute;  Wice  v.  Chicago 
&  X.  W.  R.  Co.  193  111.  356,  56  L.  R.  A.  271,  61  X.  E.  1084,  holding  reasonableness 
of  ordinance  prohibiting  getting  on  or  off  moving  trains  determinable  with  regard 
to  circumstances,  object,  and  necessity;  Belleville  v.  Pfingsten,  225  111.  298,  80 
X.  E.  266,  on  what  to  be  considered  in  the  determination  of  the  reasonableness 
of  an  ordinance. 
Power  of  courts  to  review  reasonableness  of  ordinances. 

Cited  in  Wice  v.  Chicago  &  X.  VV/R.  Co.  193  111.  356,  56  L.  R.  A.  271,  61  X.  E. 
1084,  holding  that  ordinance  passed  under  general  power  must  be  reasonable; 
Title  Guarantee  &  Trust  Co.  v.  Chicago,  162  111.  509.  44  X.  E.  832,  holding  reason- 
ableness of  sewer  ordinance  subject  to  review;  Chicago  &  A.  R.  Co.  v.  Carlinville. 
200  111.  321,  60  L.  R.  A.  393,  93  Am.  St.  Rep.  190,  65  X.  E.  730,  holding  reason- 
ableness of  ordinance  regulating  speed  of  trains,  passed  under  power,  subject  to 
review;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crown  Point,  146  Ind.  423,  35  L.  R.  A. 
685,  45  X.  E.  587,  holding  reasonableness  of  ordinance  requiring  watchman  at 
railroad  crossing  subject  to  review;  People  ex  rel.  Gleason  v.  Yancey,  167  111. 
263,  47  X.  E.  521,  holding  (obiter)  reasonableness  of  sidewalk  ordinance  subject 
to  review;  Bishop  v.  State,  122  Tenn.  739,  127  S.  W.  698,  holding  that  reason- 
ableness of  regulation  for  prevention  of  communicable  diseases  among  domestic 
animals  is  question  for  court:  Limberg  v.  Rock  Island,  136  111.  App.  495;  Chi- 
cago Union  Traction  Co.  v.  Chicago,  223  111.  40,  79  X.  E.  67, — on  the  question 
of  the  reasonableness  of  an  ordinance  as  being  for  the  court;  Clark  v.  Chicago, 
229  111.  365,  82  X.  E.  370,  on  courts  having  authority  to  review  municipal  ordi- 
nances to  the  extent  of  declaring  them  void  for  unreasonableness. 

Cited  in  footnote  to  Beiling  v.  Evansville,  35  L.  R.  A.  272,  which  refuses  to  hold 
void,    ordinance    pronibiting    maintenance    of    slaughterhouse    within    city    when 
authorized  by  statute. 
Reasonableness  of  ordinances  for  public  improvements. 

Cited  in  Job  v.  Alton,  189  111.  267,  82  Am.  St.  Rep.  448,  59  X.  E.  622,  holding 
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that  sidewalk  ordinances  must  be  reasonable,  not  oppressive;  McFarlane  v.  Chi 
cago,  185  111.  252,  57  N.  E.  12,  holding  ordinance  for  brick  in  place  of  good  block 
pavement,  void  as  unreasonable:  La  Grange  v.  Overstreet,  141  Ky.  52,  31  L.R.A. 
(N.S.)  956,  132  S.  W.  169,  holding  that  ordinance  requiring  removal  of  tree 
which  interferes  with  sidewalk  and  is  unsightly,  is  not  unreasonable  although 
tree  has  some  value  to  abutting  owner  for  purposes  of  shade;  South  Park  Comrs. 
v.  Pearce,  248  111.  583,  32  L.R.A. (N.S.)  1059,  94  N.  E.  33,  holding  that  attempt 
of  park  commissioners  to  expend  money  at  expense  of  abutting  owners  for  pur- 
pose of  adapting  improved  street  to  purpose  of 'pleasure  driveway  is  unreason- 
able. 

Cited  in  note  (13  L.R.A.(N.S.)  1111)  on  right  of  abutting  owner  to  prevent 
construction  of  sidewalk. 

Distinguished  in  Walker  v.  Morgan  Park.  175  111.  573.  51  N.  E.  636,  sustaining 
sidewalk  ordinance  not  clearly  oppressive,  although  no  pressing  demand  for  walk 
exists;  Field  v  Western  Springs,  181  111.  192.  54  N.  E.  929,  holding  requiring  con- 
struction of  sidewalk  demanded  by  public  convenience,  not  unreasonable ;  Myers 
v  Chicago,  196  111.  593,  63  N.  E.  1037.  sustaining  ordinance  for  water-pipe  exten- 
sion and  assessment  of  cost  on  abutting  vacant  lots;  Chicago  v.  Wilson,  195  111. 
23,  57  L.  R.  A.  128,  footnote  p.  127,  62  N.  E.  843,  sustaining  ordinance  for  con- 
structing cement  sidewalk  20  feet  wide  at  expense  of  abutter;  Walker  v.  Chicago. 
202  111.  538.  67  N.  E.  369.  denying  invalidity,  on  account  of  unreasonableness,  of 
ordinance  providing  for  constructio*  of  additional  sewers. 
30  L.  R,  A.  227.  PARKER  v  ORR.  158  111  609.  41  N  E.  1002. 
limy  far  statutory  provisions  as  to  ballots,  mandatory. 

Cited  in  Catron  v.  Craw.  164  111.  27,  46  N.  E.  3,  holding  section  of  law  provid- 
ing that  ballot  not  showing  voter's  intention  shall  not  be  counted,  mandatory: 
Page  v.  Kuykendall,  161  111.  324.  32  L.  R,  A.  658,  footnote  p.  656.  43  N.  E.  1114, 
holding  words  "long  term"  after  one  of  two  names  on  ballot  sufficient  designation 
of  office;  Snodgrass  v  Wetzel  County  Court,  44  W.  Va.  69,  29  S.  E.  1035,  holding 
provision  against  counting  votes  not  indorsed  with  names  of  poll  clerks,  man- 
datory; Daniel  v.  Simms.  49  W.  Va.  571.  39,8.  E.  690,  holding  ballot  invalid  if 
not  defaced  in  manner  prescribed,  though  expressing  voter's  intention;  Morris  v. 
Board  of  Canvassers,  49  W  Va.  259,  38  S.  E.  500,  holding  provision  that  voter 
must  erase  names  of  all  but  one  set  of  candidates,  mandatory;  Jones  v.  State, 
153  Ind.  448.  55  N.  E.  229,  holding  that  irregularities  in  form  of  ballot  not  pro- 
ducing uncertainty  in  voter's  intention,  do  not  invalidate  election;  Schuler  v. 
Hogan,  168  111.  376,  48  N.  E.  195,  holding  requirement  that  nominating  conven- 
tion represent  party  casting  2  per  cent  of  total  county  vote,  directory. 
MiirUlii'  official  ballot. 

Cited  in  Dickerman  v.  Gelsthorpe,  19  Mont.  259,  47  Pac.  999.  holding  ballot 
with  cross  at  head  of  list  containing  no  candidate  for  certain  office,  and  opposite 
name  of  candidate  in  another  list,  should  be  counted  for  all  candidates:  Tandy  v. 
Lavery,  194  111.  373,  62  N.  E.  774,  holding  double  cross  valid  mark:  Black  v. 
Pate,  130  Ala.  529,  30  So.  434;  Apple  v.  Barcroft,  158  111.  651,  41  N.  E.  1116, 
holding  cross  to  right  of  candidate's  name  insufficient  mark ;  Apple  v.  Barcroft, 
158  111.  652,  41  N.  E.  1116,  holding  two  straight  marks  through  circle  and  squares, 
insufficient;  Truelsen  v.  Hugo,  81  Minn.  75,  83  N.  W.  500,  holding  that  marking 
of  ballot  must  be  substantially  in  prescribed  manner;  Hope  v.  Flentge,  140  Mo. 
413,  47  L.  R.  A.  828,  41  S.  W.  1002  (dissenting  opinion),  majority  holding  that 
leaving  two  columns  uncrossed,  though  one  contains  but  one  name,  renders  ballot 
•wholly  void;  Arnold  v.  Keil,  252  111.  344,  96  X.  E.  869,  holding  that  fact  that 
square  before  candidate's  name  is  similar  in  form  to  letter  "T."  does  not  justify 
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rejecting  ballot  as  to  such  candidate;  Brents  v.  Smith,  250  111.  527,  95  N.  E. 
484,  holding  that  ballot  having  mark  in  circle  at  head  of  one  ticket  resembling 
letter  "0"  cannot  be  counted  as  voted  for  candidate  on  that  ticket;  Hennessy 
v.  Porch,  247  111.  391,  93  N.  E.  290,  holding  that  ballot  properly  marked  for 
candidate  should  be  counted  for  him  even  though  voter  may  have  inadvertently 
made  mistake  in  marking  ballot  for  candidate  for  another  office;  Winn  v. 
Blackman,  229  111.  209,  120  Am.  St.  Rep.  237,  82  N.  E.  215,  holding  a  ballot 
could  not  be  counted  where  the  mark  in  the  square  provided  was  v-shaped 
and  could  not  be  termed  a  cross;  Kerr  v.  Flewellmg,  235  111.  330,  85  N.  E. 
624,  holding  the  blackening  a  square  with  the  evident  intention  of  removing 
a  prior  mark  does  not  take  the  place  of  a  cross;  Carwile  v.  Jones,  38  Mont.  596, 
101  Pac.  153;  Bloedel  v.  Cromwell,  104  Minn.  489,  116  N.  W.  947, — on  irregu- 
larities in  the  marking  of  ballots  as  grounds  for  rejecting. 

Cited  in  note  (47  L.  R.  A.  808,  814,  817,  819,  820,  822,  827,  828,  834,  840,  842) 
on  marking  official  ballot. 

Distinguished  in  Duvall  v.  Miller,  94  Md.  712,  51  Atl.  570,  holding  ballot  upon 
which  cross  extends  beyond  square,  invalid. 
Distinguishing:    marks   on    ballots. 

Cited  in  McSorley  v.  Schroeder,  106  111.  105,  63  N.  E.  697,  holding  ballots  on 
which  voter  pastes  slip  bearing  name  over  official  candidate,  invalid;  Pierce  v. 
People  ex  rel.  Field,  197  111.  436,  64  N.  E.  372,  Affirming  100  111.  App.  95,  holding 
absence  of  cross  in  square  opposite  name  written  in,  not  distinguishing  mark ; 
Perkins  v.  Bertrand,  192  111.  65,  85  Am.  St.  Rep.  315,  61  N.  E.  405,  holding  action 
of  trial  court  in  counting  ballots  bearing  alleged  distinguishing  marks  not  review- 
able  where  ballots  not  certified  for  inspection;  Rexroth  v.  Schein,  206  111.  98,  69 
N.  E.  240,  holding  insertion  upon  ballots  by  election  judge,  of  name  of  omitted 
candidate,  irregularity  not  affecting  contestants  for  other  office;  Slenker  v. 
Engel,  250  111.  505,  95  N.  E.  618,  holding  that  erasure  of  certain  names  of  can- 
didates is  not  such  distinguishing  mark  as  precludes  counting  of  ballot  for  can- 
didates properly  voted  for  and  whose  names  are  not  erased. 

Cited  in  footnote  to  Jennings  v.  Brown,  34  L.  R.  A.  45,  which  holds  legality  of 
ballot  not  destroyed  by  addition  of  party  name  after  candidate's  name. 

Cited  in  note  (49  Am.  St.  Rep.  241-244)  on  distinguishing  marks  invalidat- 
ing ballot. 

Disapproved  in  Doll  v.  Bender,  55  W.  Va.  409,  47  S.  E.  293,  holding  distin- 
guishing marks  on   a  ballot  will  not  cause  its  exclusion  from  the  count. 
Irregularities    affecting    validity    of    ballot. 

Cited  in  Baldwin  v.  Wade,  50  Colo.  136,  114  Pa«.  399  (dissenting  opinion), 
on  validity  of  ballots  where  voters  choice  cannot  be  ascertained  consistently  with 
statute,  because  of  irregularity;  Choisser  v.  York,  211  111.  63,  71  N.  E.  940, 
on  when  irregularities  will  render  a  ballot  invalid;  Rexroth  v.  Schein,  206  111. 
08,  69  N.  E.  240,  on  mere  irregularities  of  election  officials  as  not  operating  to 
render  votes  of  innocent  electors  invalid. 

30  L.  R.  A.  232,  ALDEN  v.  ST.  PETER'S  PARISH,  158  111.  631,  42  N.  E.  392. 
Charitable  uses. 

Cited  in  Hoeffer  v.  Clogan,  171  111.  468,  40  L.  R.  A.  732,  63  Am.  St.  Rep.  241, 
49  N.  E.  527,  holding  devise  in  trust  for  saying  masses,  for  charitable  use;  Trus- 
tees of  Schools  v.  Petefish,  181  111.  259,  54  N.  E.  920,  holding  (obiter)  devise  to 
public  school  of  specified  town,  for  charitable  use;  French  v.  Calkins,  252  111. 
258,  96  N".  E.  877,  holding  that  bequest  to  rector,  wardens  and  vestry  of  certain 
church  is  good  charitable  bequest. 
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Cited  in  notes  (6  L.R.A.  (N.S.)  321)  on  validity  of  trust  to  propagate  par- 
ticular religious  belief;  (7  L-R-A.(X.S.)  1119)  on  effect  of  provision  directing 
particular  purposes  to  which  gift  to  or  for  religious  or  charitable  organization 
shall  be  devoted;  (14  L.R.A.  (X.S.)  56,  66,  92,  94)  on  enforcement  of  general 
bequest  for  charity  or  religion;  (63  Am.  St.  Rep.  264,  266)  on  what  are  char- 
itable uses  or  trusts. 
Gifts  to  unincorporated  charity. 

Cited  in  Spray  v.  Glendinning,  163  111.  App.  435,  holding  that  unincorpo- 
rated societies  or  voluntary  associations,  such  as  religious  societies,  are  capable 
of  taking  as  beneficiaries;  Christian  Church  v.  Church  of  Christ,  219  111.  513,  76 
N.  E.  703,  holding  a  deed  to  the  trustees  of  a  corporation  was  not  void  because 
the  congregation  was  not  incorporated;  Miller  v.  Riddle,  130  111.  App.  395,  hold- 
ing same  in  case  of  gift  by  will. 

Cited  in  note  (32  L.  R.  A.  627)  on  validity  of  gift  to  unincorporated  charity. 
H  iii  h  t  of  religious  corporation  to  acunire  real  estate. 

Cited  in  footnote  to  Thompson  v.  West,  49  L.  R.  A.  337,  which  denies  right  of 
religious  corporation  to  buy  real  estate  for  speculation. 
What    is    organized    religions    society. 

Cited  in  Marie  M.  E.  Church  v.  Trinity  M.  E.  Church,  205  111.  605,  69  X.  E.  7:5. 
holding  mission  not  organized  religious  society,  so  as  to  create  resulting  trust  in 
its  favor,  by  furnishing  price  of  real  estate  conveyed  to  mother  church. 

30  L.  R.  A.  235,  JOHN  V.  FARWELL  CO.  v.  HILBERT,  91  Wis.  437,  65  X.  W. 

172. 
Injunctions    against    judgments. 

Cited  in  Brewer  v.  Mock,  14  Colo.  App.  459,  60  Pac.  578,  denying  injunction 
against  void  judgment  not  shown  inequitable;  Hockaday  v.  Jones,  8  Okla.  163, 
5(3  Pac.  1054,  denying  injunction  against  judgment  void  for  want  of  jurisdiction 
where  adequate  legal  remedy  exists. 

Cited  in  notes  (31  L.  R.  A.  758,  761)  on  injunction  against  judgments  for 
defenses  existing  prior  to  their  rendition;  (31  L.  R.  A.  200,  202)  on  injunction 
against  judgments  for  want  of  jurisdiction  or  which  are  void;  (31  L.  R.  A.  40) 
on  negligence  as  cause  for,  and  bar  to,  injunction  against  judgments;  (30  L.  R.  A. 
794)  on  injunction  against  judgments  obtained  by  fraud,  accident,  mistake,  sur- 
prise, and  duress;  (14  L.R.A. (N.S.)  214)  on  showing  defense  to  cause  of  action 
as  condition  of  equity  suit  to  set  aside  judgment  as  obtained  without  juris- 
diction; (54  Am.  St.  Rep.  224)  on  relief  in  equity  against  judgments  and  other 
judicial  determinations. 

30  L.  R.  A.  243,  SMALL  v.  SMALL,  56  Kan.  1,  54  Am.  St.  Rep.  581.  42  Pac.  243. 
Husband's    right    to    dispose    of    property    defeating    widow's    claims. 

Cited  in  Leonard  v.  Leonard,  181  Mass.  462,  92  Am.  St.  Rep.  420.  63  X.  E.  1008, 
sustaining  husband's  right  to  dispose  of  property  principally  to  defeat  wife's 
right:  Robertson  v.  Robertson.  147  Ala.  316,  3  L.R.A.  (N.S.)  778,  40  So.  104, 
10  Ann.  Gas.  1051,  holding  that  the  wife  has  no  vested  interest  in  the  personal 
estate  of  her  husband  which  will  prevent  him  disposing  of  it  as  he  may  see  fit: 
Blankenship  v.  Hall,  233  111.  126,  122  Am.  St.  Rep.  14!).  84  X.  E.  192.  holding 
that  the  husband  may  dispose  of  his  personal  property  during  his  lifetime  though 
it  deprives  his  wife  of  her  statutory  interest  in  it:  McKelvey  v.  McKelvey.  7'-> 
Kan.  87,  99  Pac.  238,  holding  that  under  state  statute  the  husband  could  make 
a  valid  gift  of  his  real  property  by  conveyance  without  joinder  of  wife  if  it  was 
made  without  fraud  to  defeat  her  rights  therein,  and  she  had  not  been  a  resi- 
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dent  of  the  state,  Wright  v.  Holmes,  100  Me.  514,  3  L.R.A. ( N.S. )  773,  6?  Atl. 
507,  4  Ann.  Cas.  583,  holding  that  the  wife  could  defeat  the  acquisition  by 
the  husband  of  any  interest  in  her  personal  estate,  by  a  gift  of  the  same  during 
her  lifetime;  Farrell  v.  Puthoff,  13  Okla.  164,  74  Pac.  96,  holding  that  a  married 
man  may  dispose  of  his  real  and  personal  property  during  his  life  time  in  any 
manner  he  desires,  as  against  his  illegally  divorced  wife  if  it  is  not  done  to 
defraud  her. 

Cited  in  note  (3  L.R.A.  (N.S.)  775)  on  right  of  husband  to  give  away  his 
personal  property  without  wife's  consent. 

Distinguished  in  Smith  v.  Smith,  22  Colo.  485,  34  L.  R.  A.  52,  55  Am.  St.  Rep. 
142,  46  Pac.  128,  holding  colorable  disposal  of  property  to  defeat  wife's  right, 
reserving  benefit  for  life,  fraudulent  as  to  wife;  Arnegaard  v.  Arnegaard,  7  N.  D. 
486,  41  L.  R.  A.  262,  75  N.  W.  797,  holding  secret  transfer  after  engagement  to 
marry,  to  defeat  wife's  homestead  right,  fraudulent  as  to  her;  Brownell  v.  Briggs, 
173  Mass.  532,  54  N.  E.  251,  holding  husband's  deed  reserving  life  use  with 
power  to  sell  and  dispose  of  proceeds,  void  as  to  wife. 
Claims  for  alimony. 

Cited  in  Bennett  v.  Bennett,  15  Okla.  301,  70  L.R.A.  870,  81  Pac.  632,  hold- 
ing that  the  wife  is  a  "person"  within  statute  of  fraudulent  conveyances,  \Vhere 
she  is  a  quasi-creditor  because  of  a  judgment  for  alimony,  and  entitled  to  have 
a  fraudulent   conveyance   set  aside. 
It  isi-li  is  of  nonresidents. 

Cited  in  footnote  to  Bond  v.  Martin,  44  L.  R.  A.  430,  which  sustains  nonresi- 
dent's right  to  exemption  of  household  furniture  from  execution. 
Construction  of  statute  of  distribution. 

Cited   in  Kennedy  v.  Haskell,   67   Kan.   617,   73   Pac.   913,   construing   statute 
to  allow  inheritance  by  wife  of  husband's  property,  if  she  has  once  been  resident 
of  state. 
Application    of    rule    of    ejusdem    s'eneris. 

Cited  in  Williams  v.  Vincent,  70  Kan.  597,  68  L.R.A.  635,  109  Am.  St.  Rep. 
469,  79  Pac.  121.  holding  that  a  bowling  alley  is  not  exempt  from  seizure  on 
execution  as  the  tools  or  implements  of  a  trade  or  business. 

30  L.  R.  A.  250,  MISSOURI  P.  R.  CO.  v.  MEEH,  16  C.  C.  A.  510,  32  U.  S.  App. 

691,    69    Fed.   753. 
Citizenship    of    corporations    for    jnrisdictional    purposes. 

Cited  in  Bradley  v.  Ohio  R.  &  C.  Co.  119  N.  C.  923,  Appx.  78  Fed.  391,  holding 
foreign  corporation  made  domestic  by  legislative  enfranchisement;  Winn  v.  Wa- 
bash  R.  Co.  118  Fed.  65,  holding  that  corporation  formed  by  consolidating 
railroads  becomes  citizen  of  each  of  states  where  constituent  companies  domiciled; 
Goodwin  v.  New  York,  N.  H.  &  H.  R.  Co.  124  Fed.  369,  holding  corporation  in- 
corporated in  Massachusetts  and  Connecticut  not  suable  in  Massachusetts  by  citi- 
zen thereof  alleging  it  to  be  Connecticut  corporation;  Smith  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  170  Ind.  395,  81  N.  E.  501,  holding  that  the  consolidation  of 
two  corporations  organized  under  the  laws  of  two  or  more  states,  makes  one 
corporation  which  is  regarded  as  a  domestic  corporation  in  all  of  the  states; 
Wasley  v.  Chicago,  R.  I.  &  P.  R.  Co.  147  Fed.  614,  holding  that  a  consolidation 
of  five  corporations  in  two  states  made  a  new  corporation  which  was  a  corpora- 
tion of  both  states;  Staton  v.  Atlantic  Coast  Line  R.  Co.  144  N.  C.  151,  56  S. 
E.  794,  holding  that  a  foreign  corporation  consolidating  with*  a  domestic  one, 
becomes  a  domestic  one  itself  for  the  purposes  of  jurisdiction;  Carolina  Coal  & 
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Ice  Co.  v.  Southern  R.  Co.  144  N.  C.  745,  57  S.  E.  444,  holding  that  the  rein- 
corporation  of  a  foreign  railroad  corporation  under  the  terms  of  the  statute 
makes  such  a  foreign  corporation  a  domestic  one. 

Cited  in  note   (85  Am.  St.  Rep.  920)    on  jurisdiction  of  foreign  corporations. 

Cited  as  qualified  in  Walters  v.  Chicago,  B.  &  Q.  R.  Co.  104  Fed.  378,  holding 
that  incorporation  in  another  state  does  not  change  citizenship  of  corporation. 

30  L.  R.  A.  255,  ARGENTINE  v.  ATCHISON,  T.  &  S.  F.  R.  CO.  5o  Kan.  730, 
41   Pac.  946. 

30  L.  R,  A.  257,  PICKETT  v.  WILMINGTON  &  W.  R.  CO.   117   N.  C.  616.  53 

Am.  St.  Rep.  611,  23  S.  E.  264. 
Last  clear  chance. 

Cited  in  Bogan  v.  Carolina  C.  R.  Co.  129  N.  C.  157,  55  L.  R.  A.  421.  :{'.»  v 
E.  808,  holding  that  contributory  negligence  in  walking  upon  trestle  will  not 
defeat  recovery  where  engineer  could  have  avoided  accident;  Klockenbrink  v.  St. 
Louis  &  M.  River  R.  Co.  81  Mo.  App.  357,  holding  railway  liable  for  collision 
of  street  car  with  wagon  on  track  where  motorman  might  have  avoided  acci- 
dent;- Fulp  v.  Roanoke  &  S.  R.  Co.  120  N.  C.  529.  27  S.  E.  74,  holding  instruc- 
tion that  failure  to  note  approach  of  train  in  consequence  of  drunkenness  was 
contributory  negligence,  erroneous;  McCracken  v.  Smathers.  113  N.  ('.  fil'.t.  2ti 
S.  E.  157,  holding  that  instruction  that  contributory  negligence  proximately 
causing  injury  bars  recovery  should  be  accompanied  by  definition  of  contributory 
negligence;  Weitzman  v.  Nassau  Electric  R.  Co.  33  App.  Div.  596.  53  N.  Y. 
Supp.  905,  holding  that  negligence  of  motorman  in  not  stopping  ear  after  child 
fell  on  fender  should  be  submitted  to  jury;  Styles  v.  Richmond  &  D.  R.  Co.  118 
N.  C.  1088,  24  S.  E.  740,  denying  railroad's  liability  where  caving  of  bank  throws 
section  hand  in  front  of  train;  Baker  v.  Wilmington  &  W.  R.  Co.  118  N.  C.  1019. 
24  S.  E.  415.  holding  negligence  in  going  to  sleep  on  track  not  proximate  cau>e 
of  injury  where  engineer  exercising  ordinary  care  might  have  stopped  train: 
Lloyd  v.  Albemarle  &  R.  R.  Co.  118  X.  C.  1013,  54  Am.  St.  Rep.  764,  24  S.  E. 
805,  holding  railroad  liable  where  headlight  would  have  enabled  engineer  to  see 
man  on  track  in  time;  Chesson  v.  John  L.  Roper  Lumber  Co.  118  N.  C.  68,  23 
S.  E.  925,  holding  employer  liable  where  inspection  of  platform  would  have  pre- 
vented accident;  Carney  v.  Concord  Street  R.  Co.  72  N.  H.  371,  57  Atl.  218,  deny- 
ing nonliability  of  railway  company  for  death  ot  child  at  crossing  unless  fair- 
minded  men  agree  in  its  freedom  from  fault;  Purnell  v.  Raleigh  &  G.  R.  Co.  122 
N.  C.  844,  29  S.  E.  953  (dissenting  opinion),  majority  denying  liability  of  rail- 
road for  death  of  person  discovering  train  in  time  to  escape  by  ordinary  can-: 
Bourrett  v.  Chicago  &  N.  W.  R.  Co.  152  Iowa.  595,  36  L.R.A.  (N.S.)  968,  l:\-2  V 
W.  973  (dissenting  opinion),  on  liability  for  injury  to  boy  chasing  ball  on  track, 
who  was  dragged  170  feet  before  injury;  Davis  v.  Seaboard  Air  Line  R.  Co. 
136  N.  C.  121,  48  S.  E.  591,  1  Ann.  Gas.  214,  on  the  doctrine  of  the  "last  char 
chance"  in  an  action  by  the  father  for  the  death  of  the  child:  Karris  v.  Southern 
R.  Co.  151  N.  C.  491,  40  L.R.A. (N.S.)  1119,  66  S.  E.  457,  holding  facts  of  case 
sufficient  to  raise  issue  of  "last  clear  chance:"  Plemmons  v.  Southern  R.  Co. 
140  X.  C.  288,  52  S.  E.  953,  holding  that  it  was  for  the  jury  to  determine  whether 
defendant  could  have  avoided  running  over  deceased,  where  latter  was  lying  un- 
conscious upon  the  track  at  a  place  where  he  might  have  been  seen. 

Cited  in  footnotes  to  Thompson  v.  Salt  Lake  Rapid-Transit  Co.  40  L.  R.  A. 
172.  which  holds  one  having  last  clear  chance,  solely  responsible  for  injury: 
Baltimore  Consol.  R.  Co.  v.  Armstrong.  54  L.  R.  A.  424.  which  denies  liability 
towards  one  caught  between  two  street-cars  by  becoming  confused  after  assent- 
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ing  to  raotorman's  instructions  as  to  reaching  safe  place;  Western  &  A.  R.  Co. 
v.  Ferguson,  54  L.  R.  A.  802,  which  holds  that  duty  to  exercise  care  to  avoid 
injury  from  other's  negligence  does  not  arise  till  negligence  apprehendible; 
Tesch  v.  Milwaukee  Electric  R.  &  L.  Co.  53  L.  R.  A.  618,  which  denies  liability 
for  injury  to  one  guilty  of  contributory  negligence,  notwithstanding  subse- 
quent opportunity  of  other  party  to  avoid  injury. 

Cited  in  notes  (55  L.R.A.  420,  423,  444,  455,  456)  on  doctrine  of  last  clear 
chance;  (69  L.R.A.  555)  on  "last  moment"  to  which  presumption  that  person  in 
peril  will  get  off  track  may  be  indulged;  (7  L.R.A. (N.S.)  133)  on  doctrine  of 
last  clear  chance  as  affected  by  question  of  concurrent  negligence;  (31  L.R.A.  (N. 
S.)  1037,  1038,  1040,  1043)  on  intoxication  of  persons  on  track  as  affecting  ap- 
plicability of  doctrine  of  last  clear  chance. 

Distinguished  in  Doster  v.  Charlotte  Street  R.  Co.  117  N.  C.  663,  34  L.  R.  A. 
486,  23  S.  E.  449,  denying  street  car  company's  liability  for  failure  to  stop  car 
frightening  mule  not  on  track;  Mayes  v.  Southern  R.  Co.  119  N.  C.  769,  26 
S.  E.  148,  holding  that  court  need  not  charge  that  person  going  upon  crossing 
after  looking  and  listening  was  negligent  if  he  might  have  seen  train. 
—  Separation  of  issues  to  jury. 

Cited  in  Sawyer  v.  Roanoke  R.  &  Lumber  Co.  145  N.  C.  27,  22  L.R.A. (N.S.) 
202.  58  S.  E.  598,  holding  issue  on  last  clear  chance  may  be  submitted  with  issue 
of    contributory    negligence. 
Railroad's   duty   to   trespassers. 

Cited  in  Cook  v.  Southern  R.  Co.  128  N.  C.  335,  38  S.  E.  925,  holding  that 
carrier  owes  ordinary  care  to  person  stealing  ride;  Pharr  v.  Southern  R.  Co.  119 
N.  C.  756,  26  S.  E.  32,  holding  railroad  liable  for  killing  man  lying  near  track, 
discoverable  by  engineer  in  exercise  of  ordinary  care;  Jeffries  v.  Seaboard  Air 
Line  R.  Co.  129  N.  C.  240,  39  S.  E.  836,  holding  it  carrier's  duty  to  check 
train  at  time  when  child  on  track  could  first  have  been  seen;  Lindsay  v.  Canadian 
P.  R.  Co.  68  Vt.  f>66,  35  Atl.  513,  holding  railroad  liable  for  killing  child  on 
track,  from  failure  to  keep  reasonable  lookout. 

Cited  in  footnotes  to  Mason  v.  Southern  R.  Co.  53  L.  R.  A.  913,  which  holds 
company  liable  for  death  of  child  on  track  from  failure  to  keep  reasonable  look- 
out; Becker  v.  l^misville  &  N.  R.  Co.  53  L.  R.  A.  268,  which  requires  stopping 
to  enable  trespasser  discovered  on  railroad  bridge  to  escape;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  49  L.  R.  A.  99,  which  denies  duty  towards  trespassers  on  track 
before  discovery;  Schreiner  v.  Great  Northern  R.  Co.  58  L.  R.  A.  76,  which 
holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed  on  track 
by  cow. 

Cited  in  note  (69  L.R.A.  523,  524)   on  care  due  to  person  sleeping  on  track. 
Duty   to  keep  lookout. 

Cited  in  Arrowood  v.  South  Carolina  &  G.  Extension  R.  Co.  126  N.  C. 
631.  36  S.  E.  151,  holding  it  railroad's  duty  to  keep  proper  lookout;  McClanahan 
v.  Vicksburg,  S.  &  P.  R.  Co.  Ill  La.  792,  35  So.  902,  holding  failure  of  engineer 
to  keep  proper  lookout  proximate  cause  of  injury;  Lassiter  v.  Raleigh  &  G. 
R.  Co.  133  N.  C.  247,  45  S.  E.  570,  holding  question  for  jury  whether  failure  to 
keep  lookout  on  moving  train  was  proximate  cause  of  injury ;  Cabe  v.  Southern 
R.  Co.  155  N.  C.  411.  71  S.  E.  453,  holding  that  engineer  is  not  bound  to  watch 
for  person  who  negligently  places  himself  between  cars  and  his  failure  to  dis- 
cover him  is  not  negligence;  Boney  v.  Atlantic  Coast  Line  R.  Co.  155  N.  C.  113, 
71  S.  E.  87  (dissenting  opinion),  on  duty  of  operatives  of  railroad  locomotives 
to  keep  proper  outlook  and  to  use  ordinary  care  in  stopping  train  to  avoid  ac- 
cident; Sawyer  v.  Roanoke  R.  &  Lumber  Co.  145  N.  C.  27,  22  L.R.A. (N.S.)  202, 
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58  S.  E.  598,  holding  that  railroad  employees  are  required  to  keep  a  close  look- 
out ahead,  and  the  railroad  company  is  liable  for  injuries  resulting  from  their 
failure  to  do  so;  Teakle  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  289,  10 
L.R.A.(N.S.)  491,  90  Pac.  402,  holding  that  where  a  railroad  company  allowed 
people  in  a  populous  city  to  walk  along  their  tracks,  their  employees  were  bound 
to  keep  a  reasonable  lookout  for  such  persons  and  were  negligent  if  they  did 
not  do  so  and  criticising  rule  that  actual  discovery  or  knowledge  is  essential ; 
Snipes  v.  Camp  Mfg.  Co.  152  N.  C.  46,  67  S.  E.  27,  holding  it  for  jury  whether 
engineer  in  running  down  fireman  who  had  gone  ahead  to  watch  work  on  track 
kept  careful  outlook. 

Cited   in    notes    (69   L.R.A.   547)    on    duty   to   keep   lookout   for   trcspa- 
(8  L.R. A. ( X.S. )    1075)   on  duty  of  railroad  to  keep  lookout  for  tre.-qia~s.-i>   mi 
track. 

Disapproved   in   Chicago,   B.   &  Q.   R.   Co.  v.  Lilley,   4  Neb.    (Unof.)    29s.   >.>:>, 
N.  W.  1012,  refusing  to  adopt  the  doctrine  of  duty  to  discover  and  avert  plain- 
tiff's negligence  as  being  opposed  to  the  doctrine  of  contributory  negligence. 
What   constitutes    IK-U  I  iu«-ii«-«-. 

Cited  in  Little  v.  Carolina  C.  R.  Co.  118  X.  C.  1076,  24  S.  E.  514,  holding  at- 
tempt to  walk  across  high  railroad  trestle  negligence;  Nieboer  v.  Detroit  Elec- 
tric R.  Co.  128  Mich.  494,  87  N.  W.  626  (dissenting  opinion),  majority  holding 
person  riding  on  rear  bumper  of  crowded  car,  when  he  might  have  taken  another 
car  within  few  minutes,  contributor ily  negligent. 
Intoxication  am  affecting;  negligence. 

Cited  in  Lloyd  v.  Albemarle  &  R,  R.  Co.  118  N.  C.  1014,  54  Am.  St.  Rep.  764, 
24  S.  E.  805,  holding  drunkenness  of  man  on  track  not  concurrent  negligence, 
where  railroad's  ordinary  care  would  prevent  accident:  Stewart  v.  North  Caro- 
lina R.  Co.  136  N.  C.  390.  48  S.  E.  793,  holding  drunken  person  is  guilty  of 
contributory  negligence  where  he  is  injured  while  lying  or  sitting  upon  a  rail- 
road track. 

Cited  in  note   (40  L.  R.  A.  140)   on  intoxication  as  affecting  negligence. 
"When    plaintiff's    negligence   immaterial;    supervening'   cause. 

Cited  in  Sherrill  v.  Western  U.  Teleg.  Co.  117  N.  C.  361,  23  S.  E.  277,  holding 
that  negligence  of  sender  of  telegram  in  making  arrangements  for  delivery  of 
answer  will  not  excuse  negligence  of  company  in  delivering  to  wrong  person. 
Edge  v.  Atlantic  Coast  Line  R.  Co.  153  N.  C.  215,  69  S.  E.  74,  holding  that  negli- 
gence of  employee  in  going  upon  track  will  not  be  deemed  proximate  cause  of 
injury,  when  railroad  knew  or  should  have  known,  by  keeping  lookout,  of 
dangers,  and  did  not  observe  proper  degree  of  care;  Guilford  v.  Norfolk  &  S.  R. 
Co.  154  N.  C.  608,  70  S.  E.  393.  holding  that  negligence  of  licensee  in  going  upon 
track  will  not  be  deemed  proximate  cause  of  injury,  when  railroad  knew  or 
should  have  known  of  danger  and  failed  to  exercise  ordinary  care  to  avoid  in- 
jury; Southern  Indiana  R.  Co.  v.  Fine,  163  Ind.  626,  72  N.  E.  589,  holding  that 
contributory  negligence  is  no  defense  where  trainmen  of  defendant  pulled  a 
cable  liable  to  whip  out  and  hurt  plaintiff,  having  knowledge  of  the  plaintiff's 
negligence  when  they  did  so  and  having  given  no  warning:  Smith  v.  Norfolk  & 
S.  R.  Co.  145  N.  C.  103,  122  Am.  St.  Rep.  423,  58  S.  E.  799.  holding  that  con- 
tributory negligence  is  not  a  defense  where  the  negligence  would  have  resulted 
in  no  injury  but  for  the  subsequent  negligence  of  the  defendant  which  inter- 
venes. 
Measure  of  damages  for  negligent  injuries. 

Cited  in  Benton  v.  North  Carolina  R.  Co.  122  N.  C.  1009,  30  S.  E.  333.  and  Coley 


593  L.  R.  A.  CASES  AS  AUTHORITIES.  [30  L.R.A.  262 

v.  Statesville,  121  N.  C.  317,  28  S.  E.  482,  holding  measure  of  damages  for 
negligently  causing  death,  present  value  of  deceased's  net  income;  Carter  v. 
North  Carolina  R.  Co.  139  N.  C.  501,  52  S.  E.  642,  holding  that  in  an  action  for 
death  by  wrongful  act,  the  jury  in  fixing  the  amount  of  recovery  must  take  into 
consideration  the  entire  life,  character,  habits,  health,  and  capacity  of  the  de- 
ceased, regardless  of  whether  he  had  accumulated  any  money  at  the  time  of  his 
death;  Hawk  v.  Pine  Lumber  Co.  149  N.  C.  13,  62  S.  E.  752,  on  the  measure  of 
damages  for  death  by  wrongful  act;  Poe  v.  Raleigh  &  A.  Air  Line  R.  Co.  141 
N.  C.  528,  54  S.  E.  406,  holding  use  of  annuity  table  provided  by  legislature  by 
jury,  in  determining  deceased's  reasonable  income  during  expectancy,  error. 

Distinguished  in  Coley  v.  North  Carolina  R.  Co.  128  N.  C.  542,  57  L.  R.  A, 
830,  39  S.  E.  43,  holding  "present  cash  value"  o1   injury,  considering  pain  and 
mental  suffering,  proper  measure  of  damages. 
New  trials:   on   restricted   issues. 

Cited  in  Strother  v.  Aberdeen  &  A.  R.  Ct>.  123  N.  C.  200,  31  S.  E.  386,  grant- 
ing new  trial  on  issue  of  damages,  on  reversal  for  errors  affecting  damages  only; 
Benton  v.  Collins,  125  N.  C.  90,  47  L.  R.  A.  37,  34  S.  E.  242,  sustaining  power 
of  superior  court  to  order  new  trial  on  issue  of  damages,  where  verdict  inade- 
quate. 
Exceptions  to  court's  framing'  of  issues. 

Cited  in  Williams  v.  Gill,  122  N.  C.  968,  29  S.  E.  879,  holding  that  partv 
excepting  must  show  himself  injured  by  exercise  of  court's  discretion  in  fram- 
ing issues. 

Distinguished  in  Nathan  v.  Charlotte  Street  R.  Co.  118  N.  C.  1070,  24 
S.  E.  511,  and  Baker  v.  Wilmington  &  W.  R.  Co.  118  N.  C.  1023,  24  S.  E.  415, 
holding  refusal  to  submit  issue  involving  question  whether  defendant's  or  plain- 
tiff's negligence  was  proximate  cause  oi  injury,  error. 

30  L.  R.  A.  261,  COMMERCIAL  &  F.  BANK  v.  WORTH,  117  N.  C.  146,  23  S. 

E.  160. 
Authority   of   legislative   committee. 

Cited  in  Purnell  v.  Worth,  117  N.  C.  157,  30  L.  R.  A.  263,  23  S.  E.  161,  denying 
authority  of  legislative  investigating  committee  to  employ  counsel  under  pro- 
vision for  necessary  expenses. 

Cited  in  note  (10  L.R.A.  (N.S.)  173),  on  power  of  legislative  body  to  appoint 
committee  to  sit  after  close  of  session. 

Distinguished  in  Ex  parte  Caldwell,  61  W.  Va.  52,   10  L.R.A.(N.S.)    175,  55 
S.  E.  910,  11  Ann.  Cas.  646,  holding  that  the  House  of  Delegates  has  no  power 
to  raise  a   committee  of   investigation  to   sit  during  the   recess   of  the   legisla- 
ture after  the  close  of  the  session  of  the  legislature. 
Claims    for    which    no    appropriation    exists. 

Cited  in  Garner  v.  Worth,  122  N.  C.  253,  29  S.  E.  364,  denying  mandamus  for 
payment  of  claim  for  which  no  appropriation  exists;  State  ex  rel.  White  v. 
Hill,  125  N,  C.  200,  34  S.  E.  432,  by  Clark,  J.,  dissenting,  who  holds  auditor's 
warrant  no  protection  to  treasurer  paying  claim  for  which  no  appropriation  made. 

30  L.  R.  A.  262,  PURNELL  v.  WORTH,   117  N.  C.  157,  23  S.  E.   161. 
Rights    of    legislative    committee. 

Cited  in  footnote  to  Commercial  &  Farmers'  Bank  v.  W'orth,  30  L.  R.  A.  261, 
which  denies  right  of  legislature  committee  to  draw  per  diem  or  mileage  after 
legislatuie  adjourns. 

L.R.A.  Au.  Vol.  IV.— 38. 
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30  L.  R.  A.  263,  MURPHY  v.  PORTRUM,  9f>  Tenn.  605,  32  S.  W.  633. 
Decrees  of  adoption  or  legitimation. 

Cited  in  Crocker  v.  Balch,  104  Tenn.  8,  55  S.  W.  307,  holding  county  court 
decrees  of  adoption  or  legitimation  not  assailable  collaterally  except  for  want  of 
jurisdiction  appearing  on  record. 
Illegitimate's    right    to    inherit. 

Cited  in  Laughlin  v.  Johnson,   102  Tenn.  460,  52  S.  W.  816,  holding  that  il- 
legitimate shares  equally  with  legitimates  in   estate  of   deceased   sister. 
Legal  status  of  adopted  children. 

Cited  in  footnotes  to  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which  holds  adopted 
child  within  deed  to  woman  for  life,'  with  remainder  to  her  '"child"  if  any,  other- 
wise to  her  "heirs  generally;"  Hartwell  v.  Tefft,  34  L.  R.  A.  500,  which  holds 
adopted  child  "lawful  issue"  within  meaning  of  will;  Clarkson  v.  Hatton,  3!' 
L.  R.  A.  748,  which  holds  adopted  child  not  within  statute  giving  remainder  to 
children  or  heirs  of  life  tenant;  Gray  v.  Holmes,  33  L.  R.  A.  207,  which  Mi- 
tains  right  of  inheritance  of  child  adopted  in  sister  state;  Glascott  v.  Bragy. 
56  L.  R.  A.  258,  which  holds  will  in  favor  of  third  person  revoked  by  marriage 
and  adoption  of  child;  Van  Derlyn  v.  Mack.  66  L.R.A.  437,  which  holds  child 
adopted  under  statute  providing  that  adopted  child  shall  become  and  be  heir  at 
law  of  adopting  parent  not  an  heir  by  right  of  representation  of  relatives  of 
latter. 

30  L.  R.  A.  265,  HEWITT  v.  STORY,  12  C.  C.  A.  250,  29  U.  S.  App.  155,  64  Fed. 

Rep.   510. 
Rights  of  prior  appropriators  of  water. 

Cited  in  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  96,  holding  extent  of 
appropriation  of  water  measured  by  amount  applied  to  beneficial  use  within 
reasonable  time:  Anderson  Land  &  Stock  Co.  v.  McConnell,  188  Fed.  823,  holding 
that  right  to  appropriate  water  ceases  upon  abandonment  and  cannot  be  re- 
sumed after  rights  of  others  has  intervened. 

Cited  in  footnotes  to  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical 
Power  Co.  61  L.  R.  A.  649,  which  holds  appropriator's  right  to  use  water  not 
forfeited  by  not  putting  to  actual  use  on  account  of  opposition  of  prior  appro- 
priators;  Ada  County  Farmers'  Irrig.  Co.  v.  Farmers'  Canal  Co.  40  L.  R.  A. 
485,  which  sustains  right  to  convey  ditch  reserving  water  right  and  vice  versa. 

Cited  in  notes    (30  L.  R.  A.  676)    on  right  of  prior  appropriation  of  water; 
(30  L.  R.  A.  389)   on  change  of  use  or  channel  of  water  appropriated. 
Parties   to   suit   for   infringing   water   rights. 

Cited  in  Union  Mill  &  Min.  Co.  v.  Dangberg,  81  Fed.  87,  upholding  right  of 
tenant  in  common  to  restrain  infringement  of  water  rights  without  joining  co- 
tenants. 

30  L.  R.  A.  281,  KELLY  v.  MINNEAPOLIS,  63  Minn.  125,  65  N.  W.  115. 
What  constitutes  municipal   indebtedness. 

Cited  in  Burnham  v.  Milwaukee,  98  Wis.  134,  73  N.  W.  1018.  holding  unpaid 
instalments  for  purchase  of  park  lands  not  corporate  indebtedness;  Kronsbeim 
v.  Rochester,  76  App.  Div.  499,  78  N.  Y.  Supp.  813.  holding  paving  contract  lim- 
iting liability  to  sums  collected  from  property  owners  does  not  create  municipal 
indebtedness:  Swanson  v.  Ottumwa,  118  Iowa,  190,  59  L.  R.  A.  630.  91  X.  \Y. 
1048,  holding  purchase-money  mortgage  on  waterworks  accompanying  bonds  pay- 
ible  out  of  special  tax  not  municipal  indebtedness:  Perrigo  v.  Milwaukee.  92 
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Wis.  242,  65  N.  W.  1025,  holding  contract  for  purchase  of  park  land  creating  no 
corporate  liability  not  taxable  as  debt;  Reynolds  v.  Waterville,  92  Me.  317,  42 
Atl.  553  (dissenting  opinion),  majority  holding  act  incorporating  city  hall  com- 
mission imposes  additional  indebtedness  on  city;  Johnson  v.  Norman  County,  93 
Minn.  292,  101  N.  W.  180,  holding  bonds  whose  payment  is  assessed  against, cer- 
tain district  not  included;  Johnson  v.  Pawnee  County,  7  Okla.  692,  56  Pac. 
701.  holding  cash  in  treasury  and  readily  convertible  assets  must  be  deducted 
from  total  outstanding  indebtedness;  Connor  v.  Marshfield,  128  Wis.  292,  107 
N.  W.  639,  on  right  to  purchase  property  with  mortgage  thereon  as  exceeding 
debt  limit. 

Cited  in  footnotes  to  Indianapolis  v.  Wann,  31  L.R.A.  743,  which  holds  con- 
tract for  street  lights  for  five  years  payable  monthly  void;  Ramsey  v.  Shelby  - 
ville,  68  L.R.A.  300,  which  holds  obligation  beyond  revenue  for  year  created  by 
ordinance  obligating  city  -to  raise  each  year  $1,000  to  maintain  library  if  it 
should  be  donated  to  city. 

Cited  in  note   (37  L.R.A.  (N.S.)    1058,  1075)   on  creation  of  indebtedness  with- 
in meaning  of  debt  limit  provisions. 
How   municipal    indebtedness    ascertained. 

Cited  in  Johnson  v.  Pawnee  County,  7  Okla.  692,  56  Pac.  701,  holding  existing 
indebtedness  ascertained  by  deducting  available  county  assets  from  total  indebt- 
edness; Stone  v.  Chicago,  207  111.  510,  69  N.  E.  970,  holding  amount  in  treas- 
urer's hands  applicable  to  sinking  fund  deductible  from  amount  of  city's  bonded 
indebtedness  in  estimating  amount  thereof;  Williamson  v.  Aldrich,  21  S.  D.  17, 
108  N.  W.  1063,  holding  that  money  in  sinking  fund,  for  payment  of  bonded 
indebtedness  not  yet  matured  is  to  be  deducted  from  city's  debt  in  determining 
whether  city  has  reached  debt  limit. 
What  is  included  in  term  municipal  corporation. 

Cited  in  Augusta  v.  Augusta  Water  Dist.  101  Me.  152,  63  Atl.  663,  holding 
"water  district"  included. 

30  L.  R.  A.  286,.  GERMANIA  BANK  v.  MICHAUD,  62  Minn.  459,  54  Am.  St. 

Rep.  653,  65  N.  W.  70. 
Contract   of   executor   or   administrator. 

Cited  in  Painter  v.  Kaiser,  27  Nev.  431,  65  L.R.A.  675,  footnote  p.  672,  103 
Am.  St.  Rep.  772,  76  Pac.  747,  1  Ann.  Gas.  765,  holding  promisor  individually 
bound  by  agreement  to  pay  certain  sums  from  an  estate  as  executor  if  allowed  to 
become  such  without  contest  of  will;  Carpenter  v.  Lindauer,  12  N.  M.  396,  78 
Pac.  57,  holding  he  cannot  bind  the  estate  by  his  contract  but  by  such  contract 
binds  himself  personally  to  extent  of  assets  of  estate  in  his  hands. 

Cited  in  notes  (78  Am.  St.  Rep.  202)  on  common-law  powers  of  executor;  (52 
Am.  St.  Rep.  121 )  on  liabilities  of  estates  of  decedents  on  contracts  and  for 
torts  of  personal  representatives. 

30  L.  R.  A.  290,  INDIANA,  -I.  &  I.  R.  CO.  v.  SWANNELL,  157  111.  616,  41  N. 

.E.  989. 
Following    trust     property. 

Cited  in  First  Nat.  Bank  v.  Leech,  207  111.  220,  69  N.  E.  890,  holding  that 
bank  acquiring  land  from  guardian  with  notice  of  its  purchase  with  ward's 
money,  holds  as  trustee  for  ward:  Wobbe  v.  Schaub.  143  111.  App.  367,  holding 
that  a  purchaser  from  a  trustee  with  notice  of  the  trust  becomes  himself  a  trus- 
tee though  a  purchaser  for  valuable  consideration. 

Cited  in  footnote  to  Carter  v.  Gibson,  52  L.  R.  A.  468,  which  holds  right  to 
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pursue  purchaser  of  trust  property  waived  by  taking  judgment  for  price  against 
trustee. 

Cited  in  note  (63  Am.  St.  Rep.  471,  474)   as  to  when  beneficiaries  are  bound  by 
acts  of  trustees  in  contravention  of  their  trusts. 
Purchase  by  trustee  of  lien  on   trn»t  property. 

Cited  in  footnote  to  Harrison  v.  Mulvane,  54  L.  R.  A.  405,  which  holds  one 
charged  with  selling  corporate  stock  to  pay  encumbrances  one  of  which  he  owns, 
not  forbidden,  as  trustee,  to  buy  prior  liens  to  protect  own  interests. 

30  L.  R.  A.  297,  KRANTZ  v.  RIO  GRANDE  WESTERN  R.  CO.  12  Utah,  104, 

41  Pac.  717. 
Carrier's  liability   for  assault   on   passenger. 

Cited  in  Seawell  v.  Carolina  C.  R.  Co.  133  N.  C.  518,  45  S.  E.  850,  sustaining 
liability  of  carrier  for  failure  to  extend  protection  to  passenger  against  mob. 

Cited  in  footnotes  to  Birmingham  R.  &  Electric  Co.  v.  Baird,  54  L.  R.  A. 
752.  which  holds  carrier  liable  for  conductor's  assault  on  passenger;  Kohnev 
r.  Capita!  Traction  Co.  62  L.  R.  A.  875.  which  requires  carrier,  whep  peaceabK- 
passenger  on  street  car  is  unlawfully  assaulted  by  conductor,  to  show  that  in- 
jury was  result  of  unavoidable  accident;  Haver  v.  Central  R.  Co.  43  L.  R.  A. 
84,  which  holds  carrier  liable  for  malicious  assault  by  employee  on  passenger : 
Savannah.  F.  &  W.  R.  Co.  v.  Quo,  40  L.  R.  A.  483,  which  holds  carrier  liable 
for  baggage  master's  asault  with  intent  to  rape  passenger:  St.  Louis  S.  W.  R.  Co. 
v.  Jones,  39  L.  R.  A.  784,  which  holds  carrier  liable  for  conductor's  unreasonably 
beating  passenger  slapping  his  face;  Exton  v.  Central  R.  Co.  56  L.  R.  A.  509. 
which  holds  carrier  liable  for  injury  to  passenger  at  station  by  scuffling  cabmen ; 
Houston  &  T.  C.  R.  Co.  v.  Phillio,  59  L.  R.  A.  392,  which  denies  duty  of  car- 
riers to  protect  persons,  resorting  to  stations  to  aid  departure  of  friends,  from 
assaults  by  loungers;  McDermott  v.  American  Brewing  Co.  52  L.  R.  A.  684, 
which  denies  master's  liability  for  assault  by  servant  to  protect  his  own  interests. 

Cited   in  notes    (17  L.R.A.  (N.S.)    766)    on  liability  of  carrier  for  assault  by 
employee  on  passenger  outside  of  car  or  train;    (40  L.R.A. (N.S.)    1062)    on  lia- 
bility of  carrier  for  wilful  torts  of  servants  to  passengers. 
Termination    of    relation    as    passenger. 

Cited  in  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Hagblad,  72  Neb.  782,  4  L.R.A. 
(N.S.)  258,  101  N.  W.  1033,  9  Ann.  Cas.  1096,  holding  that  the  relation  of  car- 
rier and  passenger  exists  up  to  the  time  the  passenger  has  had  a  reasonable 
time  within  which  to  leave  the  premises  of  the  carrier,  unless  the  relation  is 
terminated  by  some  act  not  of  the  carrier. 

30  L.  R.   A.   300,   COMER  v.  DUFOUR,   95   Ga.   376,   51    Am.   St.   Rep.   89.   22 

S.   E.   543. 
Liability  of  drawer  of  check. 

Cited  in  Smith  Roofing  &  Contracting  Co.  v.  Mitchell.  117  Ga.  774,  97  Am.  St. 
Rep.  217,  45  S.  E.  47,  holding  that  where  one  having  sufficient  funds  on  deposit 
draws  a  check  for  a  certain  amount  and  gives  it  to  another,  who  deposits  it  with 
a  third  bank  for  collection,  and  drawee  charges  the  account  of  the  depositor 
with  the  amount  of  the  check,  the  drawer  is  discharged  from  liability  on  the 
check:  Noble  v.  Doughten,  72  Kan.  352.  3  L.R.A. (N.S.)  1176,  83  Pac.  1048, 
holding  that  the  acceptance  of  the  check  of  the  drawee  in  payment  of  the 
original  check  relieves  the  drawer  from  liability. 
Effect  on  drawer's  liability  of  delay  in  presenting  check. 

Cited  in  Merritt  v.  Gate  City  Nat.  Bank.  100  Ga.  150.  38  L.  R.  A.  750,  27  S. 
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E.  979,  holding  drawer  of  check  not  absolved  from  liability  thereon  where  no 
loss  results  from  delay  in  presentment;  Lester-Whitney  Shoe  Co.  v.  Oliver  Co. 
1  Ga.  App.  249,  58  S.  E.  212,'  holding  that  a  delay  in  presenting  check  for  pay- 
ment releases  the  drawer  from  liability  thereon,  to  the  extent  of  the  damage 
which  he  sustains  because  of  the  failure  to  present;  Manitoba  Mortg.  &  Invest. 
Co.  v.  Weiss,  18  S.  D.  465,  112  Am.  St.  Rep.  799,  101  N.  W.  37,  5  Ann.  Caa.  858, 
holding  that  a  failure  to  present  for  payment  for  five  days,  a  check  which  would 
would  have  been  paid  if  presented  on  the  day  after  the  indorsement,  made  the 
debt  absolute,  and  relieved  the  drawer  from  liability. 

Cited  in  note   (3  L.R.A.  (N.S.)    1168,  1170)    on  diligence  required  in  collecting 
check  taken  by  collecting  bank. 
Direction  of  proceedings  in  court  below.  ' 

Cited  in  Finley  v.  Southern  R.  Co.  5  Ga.  App.  725,  64  S.  E.  312,  holding  that 
the  court  of  appeals  has  power  to  direct  any  order  for  the  proper  adjudication 
of  the  action  in  the  court  below. 

30  L.  R.  A.  303,  ELY  v.  NASHUA  STREET  R.  CO.  67  N.  H.  474,  68  Am.  St. 

Rep.  681,  32  Atl.  764. 
Control    of   street    railways    by    the    city. 

Cited  in  Cincinnati,  L.  &  A.  Electric  Street  R.  Co.  v.  Stable,  37  Ind.  App.  542, 
76  N.  E.  551,  holding  that  a  street  railway  company  using  the  streets  of  a  city 
by  virtue  of  an  ordinance,  does  so  subject  to  the  conditions  of  such  ordinance. 

Cited  in  note   (104  Am.  St.  Rep.  656)   on  municipal  regulations  of  street  rail- 
ways for  protection  of  public. 
Rights  of  street  railroad. 

Cited  in  Smith  v.  Nashua  Street  R.  Co.  69  N.  H.  504,  44  Atl.  133,  holding 
street  railway  liable  for  injury  to  traveler  from  snow  bank  made  in  clearing 
tracks;  Little  v.  Boston  &  M.  R.  Co.  72  N.  H.  503,  57  Atl.  920,  holding  street 
railway  bound  to  exercise  due  care  toward  traveler  negligently  upon  crossing; 
Rockingham  County  v.  Chase,  75  N.  H.  128,  71  Atl.  634,  to  the  point  that  statute 
providing  that  no  person  shall  ride  through  street  at  swifter  pace  than  rate  of 
five  miles  per  hour,  was  applicable  to  street  railways. 
Effect  of  violating  ordinance  on  liability. 

Cited  in  Lane  v.  Concord,  70  N.  H.  487,  85  Am.  St.  Rep.  643,  49  Atl.  687,  hold- 
ing proof  of  violation  of  ordinance  forbidding  dumping  rubbish  not  conclusive 
as  to  nuisance;  Bresnehan  v.  Gove,  71  N.  H.  239,  51  Atl.  916,  holding  evidence 
of  unlawful  speed  not  conclusive  as  to  negligence;  Nadeau  v.  Sawyer,  73  N.  H. 
71,  59  Atl.  369,  holding  that  a  statute  prescribing  what  shall  constitute  ordi- 
nary care  on  the  part  of  a  person  attempting  to  pass  another  upon  a  highway, 
is  evidence  relevant  to  the  issue  whether  the  person  passed  used  due  care  on 
her  part. 

Cited  in  footnote  to  Eyansville  Street  R.  Co.  v.  Gentry,  37  L.  R.  A.  378,  which 
holds  running  electric  car  at  unusually  rapid  rate  over  much  frequented  crossing 
negligence. 

Cited  in  note   (8  L.R.A. (N.S.)   1095)  on  operating  street  car  in  excess  of  speed 
prescribed  by  ordinance  as  negligence  or  evidence  thereof. 
Contemplation    by    legislature    of   future    use   of   electric   power. 

Cited  in  McMillan  v.  Noyes,  75  N.  H.  264,  72  Atl.  759,  to  the  point  that 
generation  of  electricity  by  machinery  propelled  by  water  power  is  such  manu- 
facturing enterprise  as  legislature  intended  to  encourage  by  flowage  act. 
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30  L.  R.  A.  305,  HILES  v.  FISHER,  144  N.  Y.  306,  43  Am.  St.  Rep.  762,  39 

N.  E.  337. 
K  lulu    to    nsnfrnct    of   estate    by    entirety. 

Cited  in  Messing  v.  Messing,  64  App.  Div.  127,  71  N.  Y.  Supp.  717,  sustain- 
ing right  of  tenant  by  entirety  to  accounting  of  rerts  and  profits;  Xiehaus  v. 
Xiehaus,  141  App.  Div.  253,  125  N.  Y.  Supp.  1071,  holding  that  each  tenant  by 
entirety  is  entitled  to  a  half  of  rents  and  profits  of  property  during  joint  lives: 
Hinkley  v.  Bishop,  152  Mich.  263,  114  N.  W.  676,  holding  wife's  interest  not 
bound  by  service  on  husband  as  usufructuary;  West  v.  Aberdeen  &  R.  F.  R.  Co. 
140  X.  C.  621,  53  S.  E.  477,  6  Ann.  Cas.  360,  holding  that  the  husband  may 
maintain  an  action  in  his  own  name  for  injuries  by  fire  to  the  land  held  by 
him  and  his  wife  as  tenants  in  entirety. 

Cited  in  notes  (7  L.R.A.  (N.S.)  702)  on  right  of  wife,  under  enabling  acts, 
to  devise  property  held  by  husband  and  herself  as  joint  tenants;  (19  L.R.A. 
(X.S.)  1037,  1038)  on  respective  rights  of  husband  and  wife  to  income  or 
products  from  estate  held  by  entirety. 

Disapproved  in  Dickey  v.  Converse,  117  Mich.  453,  72  Am.  St.  Rep.  568,  76  N. 
W.  80,  holding  crops  on  land  held  by  entireties  not  subject  to  execution  against 
one  tenant;  Morrill  v.  Merrill,  138  Mich.  113,  110  Am.  St.  Rep.  306,  101  N.  \Y. 
209,  4  Ann.  Cas.  1100,  holding  wife  has  no  marital  right  to  the  usufruct  of  tin- 
estate  held  in  entirety  as  against  husband,  but  not  deciding  whether  husband's 
usufruct  was  a  marital  or  an  incidental  estate. 
Tenancy  by  entireties. 

Cited  in  Branch  v.  Polk,  61  Ark.  393,  30  L.  R.  A.  329,  54  Am.  St.  Rep.  266, 
33  S.  W.  424,  holding  separate  mortgages  of  half  interests  by  tenants  by  entirety 
give  lien  on  half  interest  only  upon  husband's  death ;  Grosser  v.  Rochester.  148 
N.  Y.  238,  42  N.  E.  672,  sustaining  right  of  wife  holding  by  entirety  to  restrain 
construction  of  sewer  across  premises  under  condemnation  award  to  husband ; 
Howell  v.  Folsom,  38  Or.  187,  84  Am.  St.  Rep.  785,  63  Pac.  116,  sustaining  wife's 
right  to  mortgage  separate  interest  in  land  held  by  entirety;  Toole  v.  Oneidu 
County,  13  App.  Div.  474,  37  N.  Y.  Supp.  9,  Affirming  16  Misc.  656,  37  X.  Y. 
Supp.  9,  holding  wife's  interest  as  tenant  by  entirety  assessable;  Laird  v.  Perry. 
74  Vt.  462,  59  L.  R.  A.  342,  footnote  p.  340,  52  Atl.  1040,  holding  estate  by  entire 
ties,  except  wife's  right  of  survivorship,  passes  by  husband's  assignment  for 
creditors;  Messing  v.  Messing,  64  App.  Div.  126,  71  N.  Y.  Supp.  717,  holding 
land  deeded  to  woman  and  affianced  husband  "as  joint  tenants''  cannot  be  par- 
tioned;  Fulper  v.  Fulper,  54  N.  J.  Eq.  433,  32  L.  R.  A.  702,  footnote  p.  701, 
55  Am.  St.  Rep.  590,  34  Atl.  1063,  holding  tenancy  in  common  created  by  deed 
to  husband  and  wife  as  "tenants  in  common;"  McCallister  v.  Folden,  110  Ky. 
736.  62  S.  W.  538,  holding  deed  to  husband  and  wife  "during  their  natural 
lives"  provides  for  right  of  survivorship  within  statutory  exception;  Isley  v. 
Sellars,  153  X.  C.  376,  69  S.  E.  279,  holding  that  where  in  grant  to  husband  and 
wife  it  appears  from  words  that  intention  was  to  create  tenancy  in  common, 
they  will  hold  as  such  and  not  as  tenants  by  entirety :  Bartowaik  v.  Sampson,  73 
Misc.  450,  133  X.  Y.  Supp.  401,  holding  that  purchaser  at  execution  sale  of  debt- 
or's interest  as  tenant  by  the  entirety  cannot  maintain  partition;  Lerbs  v. 
Lerbs,  71  Misc.  53,  129  X.  Y.  Supp.  903.  holding  that  conveyance  of  lands  to 
husband  and  wife  vests  title  in  them  as  tenants  by  entirety,  unless  words  sig- 
nifying that  they  take  otherwise  are  used;  Booth  v.  Fordham,  100  App.  Div.  117, 
91  X.  Y.  Supp.  406,  holding  that  where  a  devise  is  made  to  a  husband  and 
wife  the  presumption  is  that  they  take  as  tenants  by  entirety,  and  not  as  ten- 
ants in  common;  Hardwick  v.  Salzi,  46  Misc.  1,  93  X.  Y.  Supp.  265,  holding  that 
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tenants  by  entirety  hold  the  estate  by  the  whole  and  not  by  any  moiety;  Quigley 
v.  Monsees,  56  Misc.  Ill,  106  N.  Y.  Supp.  167;  Steeuberge  v.  Low,  46  Misc. 
286,  92  N.  Y.  Supp.  518, — holding  that  a  husband  and  wife  holding  an  estate 
by  entirety,  holds  as  tenants  in  common  during  their  life  time;  Mardt  v.  Schar- 
mach,  65  Misc.  125,  119  N.  Y.  Supp.  449,  holding  that  the  interest  of  the  hus- 
band in  an  estate  by  entirety  may  be  sold  on  execution  to  the  wife  who  then  has 
the  whole  title;  Bilder  v.  Robinson,  73  N.  J.  Eq.  173,  67  Atl.  828,  holding  free- 
hold passed  by  sheriff's  deed  of  husband's  estate  in  entirety  acquired  after  Mar- 
ried Women's  act;  Heidritter  v.  Wolf,  110  App.  Div.  899,  97  N.  Y.  Supp.  27,  on 
the  rights  of  the  husband  and  wife  in  an  estate  by  entirety;  West  v.  McCullough, 
123  App.  Div.  848,  108  N.  Y.  Supp.  493,  holding  that  the  married  women's 
statutes  affect  only  the  rights  of  the  husband,  possessed  jure  uxoris.  and  this  in- 
cludes the  usufruct  of  an  estate  by  entirety;  Green  v.  Cannady,  77  S.  C.  198, 
57  S.  E.  832,  holding  estates  by  entirety  abolished  by  married  women's  acts  and 
specially  citing  annotation  on  this  point;  Saxon  v.  Saxon,  46  Misc.  203,  93  N. 
Y.  Supp.  191,  holding  under  statute  permitting  conveyances  between  husband 
and  wife  a  deed  from  him  to  himself  and  wife  "for  their  joint  lives"  and  then  to 
survivor  created  only  joint  tenancy. 

Cited  in  footnotes  to  Simons  v.  Bellinger,  48  L.  R.  A.  234,  which  holds  estate 
by  entireties  created  by  deed  to  husband  and  wife  "jointly;"  Johnston  v.  John- 
ston, 61  L.  R.  A.  166,  which  holds  estate  by  entirety  not  created  by  giving  note 
secured  by  deed  of  trust  to  husband  and  wife  for  loan  part  of  which  advanced 
by  each;  Price  v.  Planters'  Nat.  Bank,  32  L.  R.  A.  214,  which  holds  liability  of 
wife's  equitable  statutory  estate  for  her  debts  not  terminated  by  her  death. 

Cited  in  notes  (30  L.R.A.  315)  on  tenancy  by  entireties;  (9  L.R.A. (N.S.) 
1031)  on  judgment  against  individual  as  lien  on  interest  of  tenant  by  entirety; 
(25  L.R.A. (N.S.)  168;  33  L.R.A. (N.S.)  168)  on  creation  of  tenancy  by  entire- 
ties by  conveyance,  to  one  spouse,  of  interest  in  property  of  which  other  al- 
ready owns  whole  or  part;  (36  L.R.A. (N.S. )  205)  on  liability  of  estate  by  en- 
tireties for  husband's  debts;  (84  Am.  St.  Rep.  442)  on  constitutionality  of 
statutes  affecting  estate  by  entireties. 

Disapproved  in  MeNeeley  v.  South  Penn  Oil  Co.  52  W.  Va.  628,  62  L.  R.  A. 
570,  44  S.  E.  508,  holding  survivorship  in  estates  by  entireties  abolished  by  stat- 
ute. 

30  L.  R.  A.  315,  COLE  MFG.  CO.  v.  COLLIER,  95  Tenn.  115,  49  Am.  St.  Rep. 

921,  31  S.  W.  1000. 
Tenancy   by  entireties. 

Cited  in  Walker  v.  Bobbitt,  114  Tenn.  705,  88  S.  W.  327,  holding  that  the  hus- 
band's interest  in  an  estate  held  in  entirety  was  subject  to  seizure  on  execution 
for  debts;  Beddingfield  v.  Estill,  118  Tenn.  46,  9  L.R.A. (N.S.)  642,  100  S.  W.  108, 
11  Ann.  Cas.  904,  holding  that  the  common  law  rule  against  a  spouse  feloniously 
causing  the  death  of  the  other,  from  inheriting  or  taking  by  distribution  from 
such  deceased  spouse,  does  not  apply  to  prevent  the  husband  from  retaining  an 
estate  in  entirety  though  his  felonious  act  caused  the  death  of  the  wife. 

Cited  in  footnote  to  Re  Parry,  49  L.  R.  A.  444,  which  holds  estate  by  entireties 
created  by  letter  of  credit  in  favor  of  husband  and  wife  purchased  with  former's 
money. 

Cited  in  notes  (30  L.R.A.  308,  315,  319)  on  tenancy  by  entireties;  (9  L.R.A. 
(N.S.)  1029,  1032)  on  judgment  against  individual  ->s  lien  OB  interest  of  tenant 
by  entirety. 

Distinguished  in  Hamilton  Bldg.  &  L.  Asso.  v.  Patton,   105  Tenn.  410,  58  S. 
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W.  482,  holding  wife  joining  husband  in  mortgage  of  estate  by  entireties  cannot 
be  dispossessed  under  stipulation  therein  upon  notice  to  husband. 

30  L.  R.  A.  320,  BROWN  v.  BARABOO,  90  Wis.  151,  62  N.  W.  921. 
Tenancy    of    husband    and    wife. 

Second  appeal  in  98  Wis.  284,  74  N.  W.  223,  holding  that  father  and  mother 
of  deceased  intestate  take  as  tenants  in  common. 

Cited  in  Fiedler  v.  Howard,  99  Wis.  394,  67  Am.  St.  Rep.  865,  75  N.  W.  163, 
holding  note  and  mortgage  running  to  husband  and  wife  go  to  survivor:  Fulper 
v.  Fulper,  54  N.  J.  Eq.  435,  32  L.  R.  A.  703,  55  Am.  St.  Rep.  590,  34  Atl.  1063, 
holding  tenancy  in  common  created  by  deed  to  husband  and  wife  "as  tenants  in 
common;"  Citizens  Loan  &  T.  Co.  v.  Witte,  116  Wis.  63,  92  N.  W.  443.  holding 
common-law  rule  as  to  rights  of  husband  and  wife  in  real  estate  held  as  ten- 
ants in  the  entirety,  modified  by  statute  enlarging  rights  of  married  women. 

Cited  in  notes  (30  L.R.A.  316)  on  tenancy  by  entireties:  (1  Brit.  Rul.  Cas. 
566,  567),  on  father  as  sole  next  of .  kin  of  unmarried  child,  to  exclusion  of 
mother. 

Distinguished  in  Wallace  v.  St.  John,  119  Wis.  590,  97  N.  W.  197,  holding 
that  conveyance  to  husband  and  wife  makes  them  joint  tenants  with  right  in 
wife  to  convey  as  though  unmarried. 

30  L.  R.  A.  324,  BRANCH  v.  POLK,  61  Ark.  388,  54  Am.  St.  Rep.  266,  33  S. 

W.  424. 
Effect   of   conveyance   to   husband   and   wife. 

Cited  in  Simpson  v.  Biffle,  63  Ark.  301,  38  S.  W.  345,  holding  that  sale  on  exe- 
cution against  husband  of  lands  conveyed  to  husband  and  wife  does  not  devest 
wife's  right  of  possession;  Naler  v.  Ballew,  81  Ark.  330,  99  S.  W.  72,  holding 
that  a  deed  to  a  husband  and  wife  jointly  creates  in  them  an  estate  in  entirety; 
Robertson  v.  Robinson,  87  Ark.  368,  128  Am.  St.  Rep.  35,  112  S.  W.  883,  holding 
that  a  deed  to  husband  and  wife  jointly  conveys  an  estate  by  the  entirety  which 
passes  wholly  to  the  survivor;  Roach  v.  Richardson,  84  Ark.  42.  104  S.  W.  538, 
holding  that  a  contract  for  the  purchase  of  land  by  a  husband  and  wife,  creates 
an  equitable  estate  in  them  to  such  an  extent  that  upon  the  death  of  the  husband 
before  the  completion  of  the  contract,  the  wife  becomes  the  sole  owner  upon  a 
performance  by  her. 
Effect  of  enabling  acts. 

Cited  in  Howell  v.  Folsom,  38  Or.  187,  84  Am.  St.  Rep.  785,  63  Pac.  116,  sus- 
taining validity  of  wife's  mortgage  of  land  held  by  entirety,  and  referring  partic- 
ularly to  annotation  in  30  L,  R.  A.  324;  Kies  v.  Young,  64  Ark.  385,  62  Am.  St 
Rep.  198,  42  S.  W.  669,  holding  husband  liable  for  wife's  antenuptial  debts. 

JO  L.  R,  A.  331,  ROBINSON'S  APPEAL,  88  Me.   17,  51  Am.  St.  Rep.  367,  33 

Atl.   652. 
Effect  of  enabling:  acts. 

Cited  in  Morrison  v.  Clark,  89  Me.  105,  56  Am.  St.  Rep.  395,  35  Atl.  1034, 
and  Helvie  v.  Hoover,  11  Okla.  693,  69  Pac.  958.  holding  deed  to  husband  and 
•wife  creates  tenancy  in  common;  McNeeley  v.  South  Penn  Oil  Co.  52  W.  Va.  627. 
62  L.  R.  A.  569,  44  S.  E.  508,  and  Armstrong  v.  Johnson,  93  Mo.  App.  501,  67 
S.  W.  733,  holding  common-law  rule  of  survivorship  as  applied  to  husband  and 
wife  abolished  by  enabling  act«.  the  latter  referring  particularly  to  annotation  in 
10  L.R.A.  331;  Semper  v.  Coates,  93  Minn.  78,  100  N.  W.  662,  holding  that  the 
married  women's  statutes  abolish  estates  by  entirety,  together  with  the  abolish- 
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ment  of  the  right  of  survivorship;  Green  v.  Cannady,  77  S.  C.  198,  57  S.  E.  832, 
holding  that  a  deed  to  the  husband  and  wife  give  her  an  estate  in  common  with 
the  husband,  under  the  married  women's  acts,  and  does  not  create  an  estate  in 
entirety,  and  approving  annotation  on  this  point. 

Doubted  in  Kunz  v.  Kurtz,  8  Del.  Ch.  415,  68  Atl.  450,  holding  that  tne 
estate  by  entirety  exists  notwithstanding  the  statutes  for  the  benefit  of  married 
women.  , 

Partition  between  life  tenant  and  remainderman. 

Cited  in  footnote  to  Love  v.  Blauw,  48  L.  R,  A.  257,  which  holds  void  on  col- 
lateral attack  partition  decree  made  on  petition  showing  plaintiff  only  life 
tenant. 

30  L.  R.  A.  336,  BIGELOW  v.  NICKERSON,  17   C.  C.  A.  1,  34  U.  S.  App.  261, 

70  Fed.  113. 
Actions    for   death    from    negligent    collision    of    vessels. 

Cited  in  The  Onoko,  47  C.  C.  A.  112,  107  Fed.  986,  holding  statute  making  ves- 
sel liable  for  damages  to  person  or  property  does  not  give  lien  in  favor  of  next 
of  kin  of  persons  negligently  killed;  Chicago  Transit  Co.  v.  Campbell,  110  111. 
App.  370,  holding  law  of  state  applicable  in  action  for  death  from  negligent  col- 
lision upon  high  seas  within  its  jurisdiction. 
Limit  of  state  sovereignty  on  seas. 

Distinguished  in  Carlson  v.  United  New  York  Sandy  Hook  Pilots'  Asso.  93  Fed. 
472,   raising,   without   deciding,   question   whether   state   jurisdiction   extends   to 
exterior  boundary  for  application  of  rules  for  harbor  navigation  beyond  3-mile 
limit.  .     , 
Federal  sovereignty. 

Cited  in  United  States  v.  Newark  Meadows  Improv.  Co.  173  Fed.  429,  on  the 
existence    of   territorial   jurisdiction    of    the    United    States    within   one   marine 
league  of  the  coast. 
Jurisdiction    of    Federal    courts. 

Cited  in  Williams  v.  Crabb,  59  L.  R.  A.  429,  54  C.  C.  A.  217,  117  Fed.  195,  hold- 
ing equity  suit  to  set  aside  probated  will  maintainable  in  Federal  courts. 

Cited  in  note  (85  Am.  St.  Rep.  921)  on  jurisdiction  of  Federal  courts  over  for- 
eign corporations. 
Restrictions   on    jurisdiction    of    Federal    courts    by    states. 

Cited  in  Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  202  U.  S.  264,  50  L.  ed.  1021, 
26  Sup.  Ct.  Rep.  619,  6  Ann.  Cas.  317    (dissenting  opinion),  on  the  validity  of 
conditions  by  a  state  restricting  the  right  of  appeal  to  Federal  courts. 
Failure   to   choose   best   way   of  escape   from    danger. 

Cited  in  The  Marguerite,  87  Fed.  955,  holding  vessel  not  at  fault  for  unwise 
maneuver  under  extreme  danger. 
Care    required    from    passim;    vessels. 

Cited  in  The  E.  Luckenbach,  35  C.  C.  A.  631,  93  Fed.  844,  holding  enhanced 
degree  of  caution  required  from  tug  with  tow  passing  sailing  vessel. 
Number  of  actions  for  same  wrongful  act. 

Cited  in  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  117  Mich.  343,  43  L.  R.  A.  573, 
75  N.  W.  1066,  court  divided  as  to  whether  actions  maintainable  for  pain  and 
suffering  and  for  loss  occasioned  to  heirs  of  person  negligently  killed. 
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30  L.  R.  A.  345,  MYERS  v.  HOLBORN,  58  N.  J.  L.  193,  55  Am.  St.  Rep.  606, 

33  Atl.  389. 
Physician's    liability    for   malpractice. 

Cited  in  Keller  v.  Lewis,  65  Ark.  580,  47  S.  W.  755,  holding  doctor  not  liable 
for  negligence  of  another  to  whom  case  turned  over. 

Cited  in  notes  (37  L.R.A.  834)   on  degree  of  care  and  skill  which  physician  or 
surgeon  must  exercise;   (93  Am.  St.  Rep.  666)  on  liability  of  physicians  and  sur- 
geons for  negligence  and  malpractice. 
Liability   of   employer   furnishing:   physician    to   employee. 

Cited  in  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  449,  74  S. 
W.  456,  denying  liability  of  railroad  company  for  malpractice  of  physician  fur- 
nished to  care  for  employees  unless  there  was  want  of  care  in  his  selection. 
Action  for  causing:  person's  death. 

Cited  in  Consolidated  Traction  Co.  v.  Hone,  60  N.  J.  L.  445,  38  Atl.  759,  hold- 
ing funeral  expenses  not  recoverable  under  statute  giving  right  of  action  for 
causing  person's  death;  Gottlieb  v.  North  Jersey  Street  R.  Co.  72  N.  J.  L.  482. 
63  Atl.  339,  Reversing  71  N.  J.  L.  48,  58  Atl.  1088,  holding  that  an  action 
will  lie  at  the  suit  of  the  husband  as  the  administrator,  for  the  death  of  his 
wife,  for  the  benefit  of  the  next  of  kin,  under  the  statute  giving  such  right. 

Cited  in  note   (70  Am.  St.  Rep.  670)   on  actions  for  death  of  human  bein»'. 

Distinguished  in  Callaghan  v.  Lake  Hopatcong  Ice  Co.  69  N.  J.  L.  102.  .~>4 
Atl.  223,  holding  that  an  action  by  the  father  for  the  expenses  of  sickness  and 
burial  and  for  the  loss  of  the  services  of  the  son  till  he  should  have  attained  hi* 
majority,  will  lie. 

30  L.  R.  A.  346,  ERMENTROUT  v.  GIRARD  F.  &  M.  INS.  CO.  63  Minn.  305, 

56  Am.  St.  Rep.  485,  65  N.  W.  635. 
What  losses  covered  by   insurance. 

Cited  in  Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  v.  Sonneborn,  96  Md. 
629,  54  Atl.  610,  holding  damage  by  automatic  sprinkler  proximate  result  of 
boiler  explosion;  O'Connor  v.  Queens  Ins.  Co.  140  Wis.  394,  25  L.R.A.(N.S.) 
506,  133  Am.  St.  Rep.  1081,  122  N.  W.  1038,  17  Ann.  Cas.  1118,  holding  that 
policy  covers  loss  by  smoke,  soot  and  excessive  heat  from  furnace;  Russell  v. 
German  F.  Ins.  Co.  100  Minn.  535,  10  L.R.A.(N.S-)  330,  111  N.  W.  400,  holding 
actual  consumption  of  premises  by  fire  unnecessary  to  entitle  to  recovery  on 
policy;  Insurance  Co.  of  N.  A.  v.  Leader.  121  Ga.  265,  48  S.  E.  972,  holding  loss 
need  not  be  direct  result  of  fire  if  it  result  proximately  therefrom. 

Cited  in  footnote  to  Leonard  v.  Orient  Ins.  Co.  54  L.  R.  A.  706,  which  au- 
thorizes recovery  for  insured  building  destroyed  by  fire  breaking  out  immediately 
after  one  corner  knocked  down  by  explosion  in  neighboring  building. 

Cited   in  notes    (32  L.R.A.(N.S.)    607)    on  fall   of  building  clause  in   fire   in- 
surance policies;    (133  Am.  St.  Rep.  1094)   as  to  what  are  losses  or  damages  by 
fire  within  the  meaning  of  insurance. 
Failure  to  {give  notice  or  proofs  of  loss  or  death. 

Cited  in  California  Sav.  Bank  v.  American  Surety  Co.  87  Fed.  123,  holding  con- 
dition in  surety  bond  that  claim  be  made  as  soon  as  practicable  after  discovering 
loss,  precedent  to  recovery;  Woodmen  Acci.  Asso.  v.  Pratt,  62  Xeb.  683.  55  L. 
R,  A.  295,  footnote  p.  291,  89  Am.  St.  Rep.  777,  87  N.  W.  546,  holding  failure  to 
give  notice  of  injury  excused  by  derangement  of  insured;  Granite  Bldg.  Co.  v. 
Saville,  101  Va.  223,  43  S.  E.  351,  upholding  provision  in  indemnity  bond  limit- 
ing time  within  which  claims  may  be  made  thereunder:  Hartford  F.  Ins.  Co.  v. 
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Redding,  47  Fla.  239,  67  L.R.A.  523,  110  Am.  St.  Rep.  118,  37  So.  62,  holding 
notice  of  loss  and  proofs  of  loss  conditions  precedent  to  right  to  sue. 

Cited  in  footnotes  to  Foster  v.  Fidelity  &  C.  Co.  40  L.  R.  A.  833,  which  holds 
twenty-nine  days'  delay  in  giving  notice  of  accident  fatal  under  policy  requiring 
immediate  notice;  Peabody  v.  Satterlee,  52  L.  R.  A.  956,  which  requires  recep- 
tion, not  mere  mailing,  of  statement  as  to  time  and  origin  of  fire,  within  time 
specified;  Munz  v.  Standard  Life  &  Acci.  Ins.  Co.  62  L.  R.  A.  485,  which  holds 
insurer  not  released  from  liability  for  failure  to  furnish  notice  and  proofs  of 
death  within  required  time  where  beneficiary  did  not  learn  of  death  or  of  policy 
within  such  time. 

Distinguished  in  Mason  v.  St.  Paul  F.  &  M.  Ins.  Co.  82  Minn.  339,  83  Am. 
St.  Rep.  433,  85  N.  W.  13,  holding,  in  absence  of  express  provision,  failure  to 
furnish  proofs  of  loss  within  specified  time  does  not  invalidate  policy;  Partridge 
v.  Milwaukee  Mechanics'  Ins.  Co.  13  App.  Div.  528,  43  N.  Y.  Supp.  632,  holding 
immediate  written  notice  of  loss  unnecessary  where  local  agent  notified  com- 
pany. 
Power  of  insurance  a&ent  to  bind  company. 

Cited  in  Travelers'  Ins.  Co.  v.  Myers,  62  Ohio  St.  541,  49  L.  R.  A.  764,  57  N. 
E.  458,  denying  local  soliciting  agent's  authority  to  waive  written  notice  of  acci- 
dent contrary  to  stipulation  in  policy;  Cyrenius  v.  Mutual  L.  Ins.  Co.  18  App. 
Div.  605,  46  X.  Y.  Supp.  549,  holding  that  agent  receiving  application  and  pre- 
mium and  delivering  policy  cannot  waive  condition  requiring  cash  payment; 
Merchants'  Ins.  Co.  v.  New  Mexico  Lumber  Co.  10  Colo.  App.  235,  51  Pac.  174, 
denying  local  agent's  authority  to  compromise  claim  repudiated  by  company. 

Cited  in  footnote  to  Hall  v.  Union  Cent.  L.  Ins.  Co.  51  L.  R.  A.  288,  which 
holds  admissions  by  insurance  agent  after  death  of  insured,  that  all  premiums 
paid,  binding  on  company. 

Not  followed  in  Nickell  v.  Phoenix  Ins.  Co.  144  Mo.  425,  46  S.  W.  166,  sus- 
taining authority   of   local   agent's   signing  policies   and   collecting   premiums   to 
waive  proof  of  loss. 
Waiver    of    proof    of    loss. 

Cited  in  Hart  v.  Fraternal  Alliance,  108  Wis.  496,  84  N.  W.  851,  holding  in- 
surer's denial  of  liability   after   expiration  of  time  to  furnish   proofs  of   death 
not  waiver  of  defects  in  proofs. 
Authority    of   ag'ent. 

Cited  in  McFadden  v.  Follrath,  114  Minn.  88,  37  L.R.A.  (N.S.)  204,  130  N.  W. 
542,  holding  that  agent  who  receives  check  payable  to  his  principal's  order  has 
no  power  to  endorse  it  as  agent  and  bank  paying  such  check  is  liable  to  pavee; 
Dispatch  Printing  Co.  v.  National  Bank,  109  Minn.  447,  —  L.R.A. (N.S.)  — , 
124  X.  W.  236.  holding  that  agent  for  soliciting  advertising  and  collecting  ac- 
counts has  no  authority  to  indorse  checks. 

30  L.  R.  A.  351,  HOADLEY  v.  PURIFOY,  107  Ala.  276,  18  So.  220. 
Restrictions   on   business ,  of   foreign    insurance   companies. 

Cited  in  footnotes  to  People  ex  rel.  Traders'  F.  Ins.  Co.  v.  Van  Cleave,  47  L. 
R.  A.  795,  which  sustains  right  of  foreign  insurance  company  to  license  when  it 
has  complied  with  statutory  requirements  regardless  of  similarity  of  name  to 
that  of  domestic  corporation;  Bankers'  L.  Ins.  Co.  v.  Howland,  57  L.  R.  A.  374, 
which  denies  insurance  commissioners'  power  to  question  foreign  company's 
mode  of  computing  reserve  set  forth  in  statement  for  license. 
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30  L.  R.  A.  354,  BUCKNER  v.  LYNIP,  22  Nev.  426,  41  Pac.  762. 
Appeals    in    contented    election    caned. 

Cited  in  Sweeney  v.  Karsky,   25  Nev.  201,  58   Pac.   813,  holding  undertaking 
on  appeal  in  contested  election  cases  regulated  'by  civil  practice  act. 
Irregularities    in    ballots. 

Cited  in  Dennis  v.  Caughlin,  22  Nev.  457,  29  L.  R.  A.  733,  58  Am.  St.  Rep. 
761,  41  Pac.  768,  holding  erasure  or  inadvertent  mark  does  not  invalidate  bal- 
lot; Slaymaker  v.  Phillips,  5  Wyo.  491,  47  L.  R.  A.  855,  42  Pac.  1049  (dissent- 
ing opinion),  majority  holding  ballot  not  officially  stamped  nor  bearing  judge's 
initials,  void;  Carwile  v.  Jones,  38  Mont.  599,  101  Pac.  153,  holding  that  a 
mistake  or  inadvertent  failure  of  the  election  official  to  do  his  duty,  should  not 
prevent  the  counting  of  a  ballot  properly  marked;  Montgomery  v.  Henry,  144 
Ala.  633,  1  L.R.A.(N.S.)  657,  39  So.  507,  6  Ann.  Cas.  965,  holding  that  ballots 
which  through  inadvertence  are  left  unnumbered,  should  be  counted  though  the 
statute  provided  that  they  should  be  numbered  before  being  counted;  ttnfaula  T. 
Gibson,  22  Okla.  515,  98  Pac.  565,  holding  that  the  improper  numbering  of  elec- 
tion ballots  by  the  election  officials  should  not  prevent  the  counting  of  ballots 
otherwise  proper,  unless  the  numbering  was  done  with  the  electors  consent. 

Cited  in  footnotes  to  Jennings  v.  Brown,  34  L.  R.  A.  45,  which  holds  legality 
of  ballot  not  destroyed  by  addition  of  party  name  after  candidate's  name; 
Parker  v.  Orr,  30  L.  R.  A.  227,  which  holds  provision  as  to  marking  ballot  with 
a  cross  not  mandatory. 

Limited  in  Sweeney  v.  Hjul,  23  Nev.  428,  48  Pac.  1036,  holding  ballots  with 
stub  and  number  attached  illegal. 

30  L.  R.  A.  360,  GRIGGS  v.  DOCTER,  89  Wis.  161,  46  Am.  St.  Rep.  824,  61  N. 

W.  761. 
Injunctions  against  judgments. 

Cited  in  Von  Bernuth  v.  Von  Bernuth,  76  N.  J.  Eq.  184,  139  Am.  St.  !!.•;> 
752,  73  Atl.  1049,  holding  that  husband  may  be  enjoined  from  maintaining  in 
another  state  action  for  separation  instituted  subsequent  to  commencement 
here  of  suit  for  divorce  by  wife  and  his  appearance  and  answer  therein. 

Cited  in  notes   (31  L.  R.  A.  758)  on  injunction  against  judgments  for  defenses 
existing  prior  to  their  rendition;    (32  L.  R.  A.   323,  324)    on  general  equitable 
jurisdiction  in  regard  to  injunctions  against  judgments;    (15  L.R.A.  (N.S.)   1009) 
on  injunction  against  suit  in  another  state  to  evade  local  exemption  laws. 
Garnishment. 

Cited  in  Leenian  v.  McGrath,  116  Wis.  52,  92  N.  W.  425,  holding  actionable 
abuse  of  process  not  shown  by  unsuccessful  attempt  at  garnishment  made  in 
another  state  in  order  to  evade  exemption  laws. 

Cited  in  notes  (59  Am.  St.  Rep.  883;  122  Am.  St.  Rep.  452,  453)  on  pro- 
tection of  exemptions  by  injunction  against  proceedings  in  another  state. 

30  L.  R.  A.  364,  REIMERS  v.  SEATCO  MFG.  CO.   17   C.  C.  A.  228,  37   U.   S. 

App.  426,   70  Fed.  Rep.  573. 
Protection    of   nonresident   creditor   against    garnishment. 

Cited  in  Ashley  v.  Quintard,  90  Fed.  92,  holding  nonresident's  stock  not  gar- 
nishable  in  state  where  foreign  corporation  does  business;  Louisville  &  N.  R.  Co. 
v.  Nash,  118  Ala.  487,  41  L.  R.  A.-333,  footnote  p.  331,  72  Am.  St.  Rep.  181, 
23  So.  825,  holding  garnishment  of  debt  due  nonresident  not  personally  served 
in  state,  invalid. 
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Cited  in  footnotes  to  Hawley  v.  Kurd,  52  L.  R.  A.  195,  which  sustains  dis- 
crimination between  banks  in  and  out  of  state  as  to  attachment  of  negotiable 
paper;  Ward  v.  Boyce,  36  L.  R.  A.  549,  which  holds  trustee  process  in  other 
state  to  reach  note  held  by  nonresident  not  personally  served,  ineffectual;  Penn- 
sylvania R.  Co.  v.  Rogers,  62  L.  R.  A.  178,  which  holds  nonresident  summoned 
as  garnishee  while  temporarily  within  state  not  subject  to  further  proceedings 
unless  he  has  property  within  state. 

Distinguished   in  Mountain   City   Mill   Co.   v.   Waller,   1   Tenn.   Ch.   App.   643, 
holding  that  a  fund   in  the  hands  of  a  resident  who   is  acting  as   agent   for  a 
nonresident   corporation   is   subject   to  garnishment. 
Situs  of  debt   for  purpose   of  garnishment. 

Cited  in  Swedish-American  Nat.  Bank  v.  Bleecker,  72  Minn.  390,  42  L.  R.  A. 
287,  71  Am.  St.  Rep.  492,  75  N.  W.  740,  and  Morawetz  v.  Sun  Ins.  Office,  96  Wis. 
180,  65  Am.  St.  Rep.  43,  71  N.  W.  109,  holding  loss  occurring  in  another  state, 
payable  by  foreign  insurance  company  to  nonresident,  not  garnishable;  Strause 
Bros.  v.  Aetna  F.  Ins.  Co.  126  N.  C.  229,  48  L.  R.  A.  454,  footnote  p.  452,  35  S.  E. 
471,  holding  debt  of  insurance  company  of  one  state  for  loss  in  other  state  with- 
out situs  for  garnishment  purposes  in  third  state  where  company  has  agent; 
Tootle  v.  Coleman,  57  L.  R.  A.  124,  footnote  p.  120,  46  C.  C.  A.  136,  107  Fed.  43, 
holding  right  to  garnish  debtor  not  limited  to  situs  of  chose  in  action;  Planters' 
Chemical  &  Oil  Co.  v.  A.  Waller  &  Co.  160  Ala.  221,  135  Am.  St.  Rep.  93,  49 
So.  89,  holding  it  within  the  power  of  the  sovereign  of  the  debtor  to  make  the 
situs  of  the  debt  for  the  purposes  of  garnishment,  within  the  state  where  the 
debtor  resides;  Baltimore  &  O.  R.  Co.  v.  Allen,  58  W.  Va.  391,  3  L.R.A.(N.S.) 
612,  112  Am.  St.  Rep.  975,  52  S.  E.  465,  on  the  same  point;  Ipdyke  v.  Murphy 
Iron  Works,  10  Pa.  Dist.  R.  70,  holding  that  a  debt  due  a  foreign  corporation 
to  another  not  payable  within  the  state,  is  not  subject  to  garnishment  there 
though  the  debtor  is  doing  business  within  the  state. 

Cited  in  footnotes  to  Lancashire  Ins.  Co.  v.  Corbetts,  36  L.R.A.  640,  which 
authorizes  garnishment  of  foreign  corporation  for  debt  due  nonresident;  Na- 
tional Broadway  Bank  v.  Sampson,  66  L.R.A.  606,  which  holds  liability  of  non- 
resident to  nonresident  corporation  not  subject  to  attachment  within  state  when 
debtor  is  tempororily  within  jurisdiction  as  situs  of  debt  is  at  place  of  residence 
either  of  debtor  or  of  creditor. 

Cited  in  notes  (3  L.R.A.  (N.S.)  609,  611)  on  place  of  payment  as  affecting 
jurisdiction  to  garnish  debt;  (67  L.R.A.  211,  213,  218)  as  to  where  debt  garnish- 
able;  (69  Am.  St.  Rep.  117,  118,  122)  on  situs  of  debts  for  purposes  of  garnish- 
ment and  of  property  in  transit  in  hands  of  carriers;  (94  Am.  St.  Rep.  553) 
on  foreign  judgments  in  attachment  and  garnishment. 

Distinguished  in  Mooney  v.  Buford  &  G.  Mfg.  Co.  18  C.  C.  A.  429,  34  U.  S.  App. 
581,  72  Fed.  40,  authorizing  garnishment  of  foreign  insurance  company  for  debt 
due  nonresident. 
Foreign    corporations. 

Cited  in  Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  202  U.  S.  265,  50  L.  ed.  1021, 
26  Sup.  Ct.  Rep.  619,  6  Ann.  Cas.  317  (dissenting  opinion),  on  the  right  of  a 
state  to  impose  conditions  upon  a  foreign  corporation  seeking  to  do  business 
within  the  state. 

30  L.  R.  A.  368,  SMITH  v.  GERMAN  INS.  CO.  107  Mich.  270,  65  N.  W.  236. 
Disqualification    of    juror    for    interest. 

Cited  in  footnote  to  Reed  v.  Peacock,  49  L.  R.  A.  423,  which  holds  Odd  Fellow 
not  disqualified  as  juror  in  action  by  Odd  Fellow  of  other  lodge. 
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Distinguished  in  Detroit  v.  Detroit  R.  Co.  134  Mich.  13,  104  Am.  St.  Rep.  600, 
95  N.  W.  992,  holding  that  in  an  action  by  the  city  to  recover  against  a  street 
railway  company  the  expenses  incurred  in  supervising  the  street  in  the  con- 
struction of  the  railway,  a  tax  payer  of  the  city  was  not  incompetent  as  a 
juror. 
Forfeiture  of  policy  by  employment  of  mechanics. 

Cited  in  footnote  to  German  Ins.  Co.  v.  Hearne,  59  L.  R.  A.  492,  which  holds 
rubbing    and    polishing    woodwork,    etc.,    within    provisions    avoiding    policy    if 
mechanics  engaged  in  repairing. 
Waiver  of  cause  of  forfeiture. 

Cited  in  Power  v.  Monitor  Ins.  Co.  121  Mich.  368,  80  N.  W.  Ill,  holding  for- 
feiture for  double  insurance  waived  by  declining  to  pay  loss  on  other  grounds; 
Hilt  v.  Metropolitan  L.  Ins.  Co.  110  Mich.  523,  68  N.  W.  300,  holding  provision 
that  policy  not  binding  unless  insured  sound  at  date  thereof  waived  by  collecting 
premiums  after  discovering  insured's  sickness;  Snyder  v.  Supreme  Ruler,  F.  M. 
C.  122  Tenn.  265,  —  L.R.A.(N.S.)  — ,  122  S.  W.  981,  holding  that  fraternal 
insurance  company,  refusing  payment  upon  one  distinct  ground  is  estopped  to 
insist  upon  forfeiture  upon  another  ground;  American  Cent.  L.  Ins.  Co.  v. 
Rosenstein,  46  Ind.  App.  545,  92  N.  E.  380,  holding  that  insurance  company  hav- 
ing right  to  rescind  contract  cannot  be  permitted  to  retain  benefits  until  all 
efforts  for  successful  defense  on  other  grounds  have  been  exhausted  and  other 
party  put  to  expense,  before  electing  to  rescind;  Farmers'  Alliance  Ins.  Co.  v. 
Ferguson,  78  Kan.  795,  98  Pac.  231,  holding  that  a  rejection  of  a  claim  for 
insurance  upon  a  specified  ground  waives  all  other  grounds. 

Distinguished   in   Taylor-Baldwin   Co.  v.   Northwestern   F.   &   M.   Ins.    Co.   18 
X.  D.  346,  122  N.  W.  396,  20  Ann.  Gas.  432,  holding  that  letter  rejecting  claim 
on  ground  that  policy  had  been  cancelled  did  not  waive  conditions  of  policy. 
Keeping:  prohibited  articles  on  insured  premises. 

Cited  in  Adair  v.  Southern  Mut.  Ins.  Co.  107  Ga.  301,  45  L.  R.  A.  206,  73  Am. 
St.  Rep.  122,  33  S.  E.  78,  holding  that  stipulation  in  policy  against  change  in 
use  of  insured  premises  does  not  apply  to  temporary  use;  Clute  v.  Clintonville 
Mut.  F.  Ins.  Co.  144  Wis.  642,  32  L.R.A.(N.S.)  241,  129  N.  W.  661,  holding 
that  clause  against  keeping  gasolene  on  premises  is  not  violated  by  delivery  of 
5  gallon  can  to  one  of  insured  to  be  used  elsewhere  and  which  was  removed 
within  one  hour;  Garrebrant  v.  Continental  Ins.  Co.  75  N.  J.  L.  582,  12  L.R.A. 
(N.S. )  445,  67  Atl.  90,  holding  that  a  policy  is  not  rendered  void  because  of 
the  use  of  a  gasoline  torch  in  repainting  a  building,  where  such  use  has  not 
continued  for  a  longer  period  than  that  allowed  by  the  policy  for  making  re- 
pairs. 

Cited  in  footnotes  to  Heron  v.  Phoenix  Mut.  F.  Ins.  Co.  36  L.  R.  A.  517,  which 
holds  policy  avoided  by  taking  fireworks  into  residence  for  use  in  celebrating  on 
following  evening;  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  58  L.  R.  A.  714,  which 
holds  policy  not  avoided  by  bringing  gallon  of  gasoline  on  premises  for  temporary 
use  though  causing  their  destruction;  Bastian  v.  British  American  Assur.  Co. 
66  L.R.A.  256,  which  denies  right  to  recover  under  policy  for  loss  occurring  on 
premises  on  which  dynamite  was  kept  in  violation  of  condition  of  policy,  al- 
though the  dynamite  had  nothing  to  do  with  the  loss. 

Distinguished  in  Boyer  v.  Grand  Rapids  F.  Ins.  Co.  124  Mich.  459,  83  Am.  St. 
Rep.  338,  83  N.  W.  124,  holding  insurance  avoided  by  storing  on  premises  small 
quantity  of  gasoline  for  stove. 
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Customs  as  affecting;  policy. 

Cited  in  St.  Paul  F.  &  M.  Ins.  Co.  v.  Penman,  81  C.  C.  A.  151,  151  Fed.  977 
(dissenting  opinion),  on  the  insurer  as  being  chargeable  with  notice  of  customs 
in  the  use  of  the  insured  premises. 
Increase  of   hazard  as  question   for  jury. 

Cited  in  note  (66  Am.  St.  Rep.  697,  699)  on  increase  of  hazard  as  question 
for  jury. 

30  L.  R.  A.  379,  HAND  v.   OSGOOD,   107  Mich.   55,  61   Am.  St.  Rep.  312,  64 

N.  W.  867. 
Validity  of  parol  leases  for  one  year. 

Cited  in  Baumgarten  v.  Cohn,  141  Wis.  318,  124  N.  W.  288,  18  Ann.  Cas. 
1076,  holding  that  an  oral  lease  for  one  year,  to  take  effect  in  the  future  is 
valid  under  the  statute  of  frauds  of  Wisconsin. 

30  L.  R.  A.  380,  LEVY  BROS.  v.  CHICAGO  NAT.  BANK,  158  111.  88,  42  N.  E.  129. 
Followed  without  discussion  in  Levy  v.  Metropolitan  Nat.  Bank,  158  111.  258, 
42  N.  E.   134. 
Computation   of   dividend*   on    secured   claims. 

Cited  in  State  Sav.  Loan  &  T.  Co.  v.  Stewart,  65  111.  App.  399,  holding  secured 
creditor  entitled  to  have  dividends  computed  on  amount  unpaid  at  time  of  filing 
claim;  Wheeler  v.  Walton  &  W.  Co.  72  Fed.  968,  holding  creditor  not  required 
to  exhaust  remedy  upon  collateral  before  receiving  dividend;  Friedlander  v.  Fen- 
ton,  180  111.  317,  72  Am.  St.  Rep.  207,  54  N.  E.  329,  holding  creditor  secured 
by  real-estate  mortgage  may  levy  on  goods  without  first  foreclosing;  Whitbeck 
v.  Ramsay,  74  111.  App.  544.  holding  collaterals  collected  after  claim  filed  against 
estate  need  not  be  deducted  prior  to  judgment;  Hynes  v.  Illinois  Trust  &  Sav. 
Bank,  126  111.  App.  413,  holding  that  one  acquiring  negotiable  bonds  with  notice 
that  the  transferrer  owed  the  maker  a  larger  sum  than  the  dividends  which 
could  be  paid  by  the  estate  can  not  recover  upon  the  bonds  from  the  estate. 

Cited  in  footnote  to  Sacramento  Bank  v.  Pacific  Bank,  45  L.  R.  A.  863,  which 
holds  creditor  of  insolvent  bank  receiving  part  of  claim  from  dividends  and  also 
by  enforcing  stockholder's  liability  entitled  to  have  subsequent  dividends  computed 
on  original  claim. 

Distinguished  in  effect  in  Merrill  v.  National  Bank,  173  U.  S.  137,  43  L.  ed.  642, 
19  Sup.  Ct.  Rep.  360,  holding  secured  creditor  entitled  to  dividends  on  claim  as  of 
time  of  declaration  of  insolvency  without  crediting  collaterals;  Ramsay  v.  Ramsay, 
196  111.  186,  63  N.  E.  618,  Affirming  97  111.  App.  275,  denying  preference  to  foreign 
creditors  as  to  decedent's  assets  in  state  where  they  reside. 
H  iu  In*  of  creditors  of  insolvent. 

Cited  in  Taylor  v.  Seiter,  100  111.  App.  666,  holding  rights  of  creditors  in  insol- 
vent estate  become  vested  on  proving  claims;  Weir  v.  Mowe,  182  111.  450,  55  N.  E. 
530.  Affirming  81  111.  App.  300,  holding  general  creditors  proving  claims  not  bound 
by  decree  awarding  preference  when  not  made  parties;  Higinbotham  v.  Chicago 
Title  &  T.  Co.  182  111.  74,  54  N.  E.  1012,  holding  that  court  cannot  discontinue  as- 
signment proceedings  before  expiration  of  time  for  filing  claims;  Harrigan  v. 
Gilchrist,  121  Wis.  345,  99  N.  W.  909,  holding  that  in  general  it  is  the  rule  of 
chancery,  that  a  secured  creditor  can  share  in  the  estate  till  the  receipts  from 
the  security  and  the  dividends  pay  his  claim;  Scott  v.  Morris,  131  111.  App.  608, 
holding  that  there  could  be  no  recovery  from  an  attorney  who  had  surrendered 
papers  upon  which  he  had  a  lien,  for  the  difference  between  the  full  amount 
paid  and  the  dividends  he  should  have  received. 
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Pledgee's   right   to   sell   collateral. 

Cited  in  Powell  v.  Ong,  92  111.  App.  97,  holding  that  pledgee  cannot  sell  commer- 
cial paper  in  absence  of  special  authority. 
Appeals  in  insolvency  cases. 

Cited  in  McCune  v.  American  Screw  Co.  170  111.  623,  49  N.  E.  209,  Affirming  70 
111.  App.  633,  holding  that  appeal  lies  from  county  to  appellate  court  in  voluntary 
assignment  case;  Brown-Chapin  Lumber  Co.  v.  Union  Nat.  Bank,  159  111.  462,  42 
N.  E.  967,  holding  that  appeal  lies  from  county  to  appellate  court  in  suit  to  de 
clare  insolvent's  transfers  general  assignment;  Groszglass  v.  Von  Bergen,  220  111. 
343,  77  N.  E.  195,  Affirming  121  111.  App.  214,  holding  that  an  appeal  from  an 
order  of  the  county  court  refusing  to  discharge  as  insolvent  debtor  is  properly 
taken  to  the  Appellate  Court. 
Legal  cognizance  of  fractious  of  a  day. 

Cited  in  Enright  v.  Gibson,  119  111.  App.  415,  on  the  point  that  the  law  will 
not  regard  fractions  of  a  day;  Fabien  v.  Grabow,  134  Mo.  App.  197,  114  S.  W. 
80,  holding  that  the  burden  of  proof  is  upon  the  one  alleging  the  occurrence 
of  an  act  prior  to  another  act,  upon  the  same  day. 

Cited  in  note   (78  Am.  St.  Rep.  381)   on  computation  of  time. 

30  L.  R.  A.  384,  McGUIRE  v.  BROWN,  106  Cal.  660,  39  Pac.  1060. 
Diversion    of   water   on   homestead   claim. 

Approved  in  Atkinson  v.  Washington  Irrig.  Co.  44  Wash.  78,  86  Pac.  1123. 
holding  that  there  is  not  right  to  appropriate  and  convey  water  over  govern- 
ment land  between  a  homestead  entry  and  the  issuing  of  the  patent. 

Cited  in  Vestal  v.  Young,  147  Cal.  723,  82  Pac.  383,  holding  that  one  taking 
a  homestead,  takes  the  same  subject  to  the  right  of  way  for  an  irrigation  ditch 
which  had  been  established  over  the  same. 

Distinguished  in  Senior  v.  Anderson,  138  Cal.  722,  72  Pac.  349,  holding  appro- 
priation   not    invalidated    by    diversion    on    homestead    land    by    mistake    as    to 
boundary. 
Change   of   channel    of   -water   appropriated. 

Cited  in  Wood  v.  Etiwanda  Water  Co.  122  Cal.  161,  54  Pac.  726,  raising,  with- 
out deciding,  right  to  reconstruct  abandoned  flume  upon  enjoining  use  of  pipe 
line;  Snyder  v.  Colorado  Gold  Dredging  Co.  104  C.  C.  A.  136.  181  Fed.  70,  hold- 
ing that  easement  for  ditch  used  in  diverting  water  covered  by  existing  appro- 
priation does  not  carry  with  it  right  to  enlarge  ditch,  or  to  change  its  location. 
Appropriation  of  water. 

Cited  in  Wood  v.  Etiwanda  Water  Co.  147  Cal.  233,  81  Pac.  512,  holding 
that  the  substantive  right  is  the  right  to  divert  the  water  and  not  the  method 
of  diversion;  Duckworth  v.  Watsonville  Water  &  Light  Co.  150  Cal.  525,  SO 
Pac.  338,  holding  that  an  appropriator  has  not  property  in  the  water  until  it 
reaches  his  lands. 

Cited  in  note   (65  L.R.A.  408)   on  acquisition  by  appropriation  of  right  to  i^se 
water  for  irrigation. 
Prior    appropriation. 

Cited  in  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical  Power  Co.  24 
Utah,  266,  61  L.  R.  A.  654,  67  Pac.  672,  sustaining  right  of  power  company  to  use 
water  previously  appropriated,  returning.it  to  canal;  Lower  Tule  River  Ditch 
Co.  v.  Angiola  Water  Co.  149  Cal.  499,  86  Pac.  1081,  holding  that  one  may  'n 
previous  completed  appropriation  and  use  acquire  a  right  to  the  water  benefi- 
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dally   used,  which  will  be  paramount  to  the  title  of  one  making  a  subsequent 
appropriation  under  the  Code. 

Cited  in  footnote  to  Hague  v.  Nephi  Irrigation  Co.  41  L.  R.  A.  311,  which  holds 
appropriation  of  more  water  than  needed  ineffectual  to  prevent  subsequent  ap- 
propriation of  excess. 

Cited  in  notes  (30  L.  R.  A.  678)   on  right  of  prior  appropriation  of  water;    (30 
L.  R.  A.  260)   on  abandonment  or  loss  of  rights  of  prior  appropriators  of  water. 
Water  in   Irrigation  pools  or  ditches  am  personalty. 

Cited  in  Hesperia  Land  &  Water  Co.  v.  Gardner,  4  Cal.  App.  358,  88  Pac.  286, 
holding  that  an  action  regarding  water  furnished  for  irrigation  does  not  in- 
volve title  to  real  property,  since  water  gathered  in  pools  is  personal  property. 
I!  iiili  ts  of  homesteader  before  receiving:  patent. 

Cited  in  note  (17  L.R.A.  (N.S.)  959)  on  right  of  homesteader  before  receiving 
patent,  to  recover  for  injury  to  premises,  and  measure  of  damages  therefor. 

30  L.  R.  A.  390,  HARGRAVE  v.  COOK,  108  Cal.  72,  41  Pac.  18. 
Acquisition   of  Tvater  rights. 

Cited  in  Perry  v.  Calkins,  159  Cal.  178,  1-3  Pac.  136,  holding  that  no  prescrip- 
tive right  to  use  water  is  acquired,  where  lower  reparian  owner  has  taken  water 
out  of  stream  on  his  own  land  and  has  used  such  water  only  as  upper  owner 
permitted  to  pass  to  lower  owner;  Anderson  v.  Bassman,  140  Fed.  22,  holding 
following  state  decisions,  that  a  riparian  owner  by  appropriation  is  entitled  to 
the  water  actually  diverted  to  their  lands  for  the  purposes  of  irrigation  by 
ditches  owned  and  controlled  by  them;  Cardelli  v.  Comstock  Tunnel  Co.  26  Nev. 
297,  66  Pac.  950,  21  Mor.  Min.  Rep.  699,  holding  that  one  can  gain  no  rights1 
by  appropriation  in  an  artificial  stream. 

Cited  in  notes    (60  Am.  St.  Rep.  800)    on  what  constitutes  an  appropriation 
of  water;    (93  Am.  St.  Rep.  71'.      on  prescriptive  title  to  water. 
Right   of   prior   appropriation    of    water. 

Cited  in  Bathgate  v.  Irvine,  126  Cal.  140,  77  Am.  St.  Rep.  158,  58  Pac.  442, 
and  Crawford  Co.  v.  Hathaway  (Crawford  Co.  v.  Hall)  67  Neb.  375,  60  L.R.A. 
909,  108  Am.  St.  Rep.  647,  93  N.  W.  781,  holding  that  prescriptive  right  to 
appropriate  waters  of  stream  cannot  be  acquired  as  against  upper  riparian  own- 
er; Cave  v.  Tyler,  133  Cal.  568,  65  Pac.  1089,  holding  that  nonriparian  appro- 
priators acquire  no  rights  in  stream  by  prescription  as  against  upper  riparian 
owner;  California  Pastoral  &  Agricultural  Co.  v.  Enterprise  Canal  &  Land  Co. 
127  Fed.  742,  holding  that  lower  riparian  proprietor  may  not  divert  water  from 
above  upper  proprietor  for  use  on  his  lands;  Cardelli  v.  Comstock  Tunnel  Co. 
26  Xev.  297,  66  Pac.  950,  holding  waters  of  artificial  and  temporary  stream  not 
subject  to  appropriation;  Rogers  v.  Overacker,  4  Cal.  App.  339,  87  Pac.  1107, 
fiolding  that  a  lower  appropriator  can  acquire  no  rights  by  prescription  or  ad- 
verse user,  as  against  an  upper  riparian  owner  whose  rights  antedated  the 
former;  Hudson  v.  Dailey,  156  Cal.  627,  105  Pac.  748,  holding  that  owners  of 
lands  riparian  to  subterranean  streams,  do  not  lose  their  rights  to  use  the  water 
by  mere  nonuser. 

Cited  in  footnote  to  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical  Power 
Co.  61  L.  R.  A.  649,  which  holds  appropriator's  right  to  use  water  not  forfeited 
by  not  putting  to  actual  use  from  opposition  of  prior  appropriators. 

Cited  in  note  (30  L.  R.  A.  678)  on  right  of  prior  appropriation  of  water. 

Distinguished  in  effect  in  Copper  King  v.  Wabash  Miu.  Co.  114  Fed.  992,  holding 
mining  company  liable  for  cutting  off  subterranean  waters  flowing  into  creek 
previously  appropriated. 

L.R.A.  Au.  Vol.  IV.— 39. 
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u  luh  i    to   change   place   of   use. 

Cited  in  Southside  Iraprov.  Co.  v.  Burson,  147  Cal.  410,  81  Pac.  1107;  South- 
ern California  Invest.  Co.  v.  Wilshire,  144  Cal.  72,  77  Pac.  767, — holding  that 
the  right  to  change   the  place  of  use   can  only  be   exercised  when   and  to  the 
extent  that  it  will  not  injure  the  subordinate  right. 
Right   to   change   point   of   diversion. 

Cited   in  Joseph  v.   Ager,   108  Cal.  520,  41   Pac.   422,  holding  that  the  right 
to  change  the  ditch  over  another's  land,  must  not  be  exercised  arbitrarily,  but 
in  such  a  manner  as  to  do  the  least   injury  to  the  servient  estate, 
it  ii;h  t-   of  riparian  owners  to  use   water   for  irrigation. 

Cited  in  Turner  v.  James  Canal  Co.  155  Cal.  95,  22  L.R.A.(N.S-)  407,  132 
Am.  St.  Rep.  59,  99  Pac.  520,  17  Ann.  Gas.  823,  holding  that  riparian  owner 
has  the  right  to  a  reasonable  use  of  water  of  the  stream  for  irrigation  purposes; 
California  Pastoral  &  Agri.  Co.  v.  Enterprise  Canal  &  Land  Co.  127  Fed.  742, 
holding  that  under  state  decisions,  a  riparian  owner  is  entitled  to  the  un- 
diminished  flow  of  the  waters  of  a  stream  past  his  land,  except  so  far  as  they 
may  be  lessened  by  a  reasonable  use  of  the  upper  riparian  owners. 
As  against  lower  owners. 

Distinguished  in  San  Luis  Water  Co.  v.  Estrada,  117  Cal.  182,  48  Pac.  1075, 
where  the  riparian  rights  of  the  defendants  were  not  pleaded  in  an  action  to 
quiet  title  to  the  waters  of  a  stream,  as  a  prior  appropriator,  no  question  of 
riparian  rights  can  arise. 

Determination    of    contentions    among    co-defendants. 

'  Cited  in  Nevada  Ditch  Co.  v.  Bennett,  30  Or.  83,  60  Am.  St.  Hep.  777,  45 
Pac.  472,  holding  where  the  case  was  tried  as  though  there  was  no  contention 
among  the  defendants,  and  no  countervailing  evidence  offered  by  any  of  them, 
the  court  on  appeal  can  determine  only  the  rights  of  the  defendants  as  against 
the  plaintiff  and  not  between  themselves. 

30  L.  R.  A.  393,  WILKES  BARRE  v.  ROCKAFELLOW,  171  Pa.  177,  50  Am.  St. 

Rep.  795,  33  Atl.  269. 
Liability    based    on    invalid    contract. 

Cited  in  Phoenix  Silk  Mfg.  Co.  v.  Reilly,  43  W.  N.  C.  139,  holding  that  no  lia- 
bility can  be  based  on  unlawful  contract;   Phoenix  Silk  Mfg.  Co.  v.  Reilly,  187 
Pa.  533,  41  Atl.  523,  on  nonenforcibility  of  liability  upon   illegal  contract. 
Deposit   of  public   money   as   loan. 

Cited  in  footnotes  to  Hartley  v.  Meserve,  36  L.  R.  A.  746,  which  holds  deposit  of 
public  money  by  state  treasurer  in  legally  constituted  depository  a  loan  of  such 
money;  Allibone  v.  Ames,  33  L.  R.  A.  585,  which  holds  deposit  of  public  money 
by  county  treasurer  in  bank  designated  as  depository  not  unlawful  loan. 
Liability   on    official    bond    for   money   lost    by   bank    failure. 

Cited  in  Sioux  City  Independent  School  Dist.  v.  Hubbard,  110  Iowa,  68,  80  Am. 
St.  Rep.  271,  81  X.  W.  241,  holding  school  treasurer  liable  for  money  lost  by  bank 
failure. 

Cited  in  footnote  to  Bush  v.  Johnson  County,  32  L.  R.  A.  223,  which  holds 
county  treasurer  liable  on  bond  for  public  money  stolen  or  lost  by  bank  failure. 
Liability  for  Interest  collected  on   deposit  of  public   funds. 

Cited  in  footnote  to  Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126,  which  denies 
defaulting  county  treasurer's  liability  to  county  for  interest  paid  to  him  by  bank, 
wherein  public  money  is  deposited,  after  he  has  settled  in  full  with  county. 
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Cited  in  note   (30  L.R.A.(N.S.)   863)   on  liability  of  public  officer  or  his  bond 
for   interest  received. 
Validity  of  contract   to   Influence   election. 

Cited  in  Pittsburg  v.  Goshorn,  230  Pa.  221,  79  Atl.  505,  on  validity  of  agree- 
ment by  person  to  pay  money  in  consideration  of  appointment  to  public  office. 

Cited  in  footnote  to  Livingston  v.  Page,  59  L.  R.  A.  336,  which  holds  void,  con- 
tract by  publisher  of  newspaper  to  use  it  in  influencing  choice  of  delegates  and 
action  of  convention. 
Liability   of   sureties   on   official   bonds. 

Cited  in  notes  (78  Am.  St.  Rep.  422)  on  sureties  on  official  bond  escaping 
liability  on  ground  that  principal  was  a  trespasser;  (91  Am.  St.  Rep.  558) 
on  liability  of  sureties  on  official  bonds  for  misappropriation  of  public  funds  un- 
authorizedly  received. 

30  L.  R.  A.  396,  COM.  v.  PAUL,  17.0  Pa.  284,  5  Inters.  Com.  Rep.  506,  33  Atl.  82. 

Followed  without  discussion  in  Com.  v.  Schollenberger,  170  Pa.  296,  33  Atl. 
85;  Com.  v.  Paul,  170  Pa.  297,  33  Atl.  85. 

Order  affirming  judgment  of  court  below  in  accordance  with  judgment  of  re- 
versal of  United  States  Supreme  Court,  in  189  Pa.  559,  42  Atl.  1117. 
What  constitutes  original  package. 

Reversed  in  Schollenberger  v.  Pennsylvania,  171  U.  S.  20,  43  L.  ed.  56,  18  Sup. 
Ct.  Rep.  757,  sustaining  validity  of  sale  to  consumer  of  oleomargarine  in  original 
10  pound  package. 

Cited  in  Austin  v.  Tennessee,  170  U.  S.  357,  45  L.  ed.  232,  21  Sup.  Ct.  Rep.  132, 
holding  paper  packages  of  cigarettes,  transported  in  open  baskets,  not  original 
packages;  McGregor  v.  Cone,  104  Iowa,  473,  39  L.  R.  A.  487,  footnote  p.  484,  65 
Am.  St.  Rep.  522,  73  N.  W.  1041,  holding  pine  box  in  which  sealed  packages  of 
cigarettes  are  packed  for  shipment,  original  package. 

Cited  in  note  (39  L.R.A.  (X.S.)  1052)  on  what  constitutes  original  or  unbroken 
package. 

Disapproved  in  Guckenheimer  v.  Sellers,  81  Fed.  1000,  defining  original  package 
as  package  delivered  by  importer  to  carrier  at  initial  point  of  shipment. 
Regulation    of    sale    of    food. 

Cited  in  Com.  v.  McDcrmott,  37  Pa.  Super.  Ct.  5,  sustaining  an  act  to  pro- 
hibit the  manufacture  and  sale  of  oleomargarine  when  colored  in  imitation  of 
butter. 

Cited  in  footnotes  to  State  v.  Myers,  35  L.  R,  A.  844,  which  sustains  statute 
requiring  oleomargarine  and  artificial  butter  to  be  colored  pink;  State  ex  rel. 
Monnett  v.  Capital  City  Dairy  Co.  57  L.  R.  A.  181,  which  sustains  statute  forbid- 
ding sale  of  unmarked  oleomargarine;  State  v.  Hanson,  54  L.  R.  A.  468,  which 
holds  sale  of  unlabeled  cottolene  forbidden  by  statute  against  selling  unlabeled 
imitation  of  lard;  Frost  v.  Chicago.  49  L,  R.  A.  657,  which  holds  void,  ordinance 
prohibiting  colored  netting  over  package  of  fruit,  etc.;  State  v.  Layton,  62  L.  R. 
A.  164,  which  sustains  statutory  prohibition  against  manufacture  or  sale  of  bak- 
ing powder  containing  alum:  Arbuckle  v.  Blackbrun.  65  L.R.A.  864,  which  up- 
holds statute  prohibiting  the  coloring,  coating,  or  polishing  of  article  intended 
for  food  whereby  damage  or  inferiority  is  concealed. 

Cited  in  note  (78  Am.  St.  Rep.  252)  on  acts  which  legislature  may  declare 
criminal. 

30  L.  R.  A.  400,  LYON  v.  CLEVELAND,  170  Pa.  611,  50  Am.  St.  Rep.  782,  33 
Atl.  143. 
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Revival    of    jnd&ment. 

Cited  in  Hayes  v.  Lentz,  15  Montg.  Co.  L.  Rep.  41.  6  Northampton  Co.  Rep.  383, 
8  Pa.  Dist.  R.  629,  holding  that  general  judgment  of  revival  does  not  continue 
waiver  clause  in  original  judgment ;  Sloan  v.  McMullen,  5  Pa.  Dist.  R.  433,  hold- 
ing execution  upon  unrevived  judgment  after  five  years,  void. 

Cited  in  notes  (53  L.R.A.  703,  705)  on  effect  on  existing  judgment  lien  of 
proceedings  to  renew,  revive,  or  extend  judgment;  (122  Am.  St.  Rep.  Ill)  on 
scire  facias. 

Distinguished  in  Sherrard  v.  Johnston,  193  Pa.  174,  44  W.  N.  C.  519,  74  Am. 
St.  Rep.  680,  44  Atl.  252,  holding  execution  on  judgment  more  than  five  years  old 
without  revival  not  void,  but  irregular. 
—  As    to    terretenants. 

Cited  in  Lyon  v.  Cleveland,  170  Pa.  623,  33  Atl.  145,  holding  proceedings  to  re- 
vive judgment  as  to  terretenant  after  learning  of  secret  deed  erroneous ;  Suter  v. 
Findley,  5  Super.  Ct.  167,  40  W.  N.  C.  553,  Affirming  13  Montg.  Co.  L.  Rep.  76,  27 
Pittsb.  L.  J.  X.  S.  352,  19  Pa.  Co.  Ct.  13,  6  Pa.  Dist.  R.  255,  holding  subsequent 
proceedings  ineffectual  to  revive  judgment  against  grantee  under  recorded  deed, 
not  party  to  original  revival ;  Smith  v.  Eline.  18  Pa.  Co.  Ct.  562,  5  Pa.  Dist.  R.  93, 
2  Lack.  Legal  News,  20,  holding  remote  grantee  of  debtor  bound  by  re- 
vival of  judgment  without  notice  where  intervening  deeds  unrecorded;  Uhler 
v.  Moses,  200  Pa.  502,  50  Atl.  231,  Reversing  10  Pa.  Super.  Ct.  195,  holding  act 
of  1849  defining  lien  of  revived  judgments  against  terretenants  not  repealed  by  act 
of  1887  prescribing  proceedings  to  continue  lien;  Smith  v.  Eline,  2  Lack.  L. 
News,  19,  holding  that  under  statute,  unless  record  enables  judgment  creditor 
to  trace  title  from  debtor  to  person  who  has  become  terre-tenant  creditor  may 
continue  to  deal  with  debtor  as  still  owner. 

30  L.  R.  A.  403,  PEOPLE  v.  HECKER,  109  Cal.  451,  42  Pac.  307. 
What    declarations    part    of    res    grestee. 

Cited  in  footnote  to  Sample  v.  Consol.  Light  &  R.  Co.  57  L.  R.  A.  186,  which 
holds  admissible,  declaration  of  motorman  as  to  cause  of  accident  while  car  still 
on  body  of  injured  child. 

Disinguished  in  People  v.  Thomson,  145   Cal.   726,  79  Pac.  435,  holding  that 
where  there  was  no  evidence  tending  to  show  the  mental  attitude  of  the  parties 
toward  each  other  to  show  who  was  the  aggressor,  evidence  of  certain  admissions 
bv  the  deceased  prior  to  the  affray  inadmissible. 
Homicide    In    self-defense. 

Cited  in  State  v.  Rolla,  21  Mont.  586,  55  Pac.  523,  holding  instruction  that 
person  assaulted  must  "exhaust  all  other  reasonable  means  within  his  power  con- 
sistent with  safety  to  prevent  homicide"  erroneous;  People  v.  Farley,  124  Cal. 
597.  57  Pac.  571,  holding  instruction  that  apprehension  of  danger  no  defense  to 
one  provoking  quarrel,  erroneous;  People  v.  Brown,  15  Cal.  App.  397,  114  Pac. 
1004,  holding  that  acts  constituting  self-defense  by  accused  depend  primarily 
on  his  own  conduct,  and  secondarily  upon  decedent's  conduct;  Offitt  v.  State,  5 
Okla.  Crim.  Rep.  56,  113  Pac.  554.  on  sufficiency  and  correctness  of  instructions 
in  homicide  cases  in  which  self-defense  is  pleaded;  Cooper  v.  State,  123  Tenn. 
97,  138  S.  W.  826,  holding  that  accused  cannot  rely  upon  self-defense  in  killing 
another  who  was  himself  acting  in  self-defense :  Hans  v.  State,  72  .Neb.  298,  100 
N.  W.  419,  9  Ann.  Cas.  1130  (dissenting  opinion),  on  the  rule  of  self-defense: 
People  v.  Glover,  141  Cal.  239.  74  Pac.  745:  People  v.  Cook,  148  Cal.  356,  83 
Pac.  43;  People  v.  Adams,  137  Cal.  582.  70  Pac.  662, — on  the  correctness  of  an 
instruction  as  to  self-defense:  People  v.  Conkling,  111  Cal.  627,  44  Pac.  314, 
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holding  that  the  fact  that  the  defendant  began  the  affray,  does  not  prevent  him 
from  killing  in  self-defense  in  a  proper  exercise  of  such  right;  State  v.  Short, 
121  La.  1033,  46  So.  1003,  on  the  same  point;  People  v.  Lewis,  117  Cal.  191, 
59  Am.  St.  Rep.  167,  48  Pac.  1088,  holding  that  one  attacked  within  his  own 
house  is  not  required  to  attempt  to  retreat  in  order  to  avail  himself  of  the  right 
of  self-defense;  People  v.  City,  11  Cal.  App.  710,  106  Pac.  257,  holding  that  same 
and  such  an  instruction  should  have  been  given  as  an  exception  as  to  the  abso- 
lute duty  to  seek  safety  in  flight;  People  v.  Kennett,  114  Cal.  21,  45  Pac.  994, 
upholding  an  instruction  that  if  a  person  brings  on  the  occasion  for  self-defense 
he  cannot  avail  himself  thereof,  but  that  if  he  has  changed  his  mind  and  is  at- 
tempting to  escape  he  may  avail  himself  of  the  right;  People  v.  Newcomer,  118 
Cal.  271,  50  Pac.  405,  approving  a  similar  charge;  People  v.  Maughs,  149  Cal. 
260.  86  Pac.  187,  holding  an  instruction  to  the  effect  that  a  man  must  employ 
all  reasonable  means  within  his  power  consistent  with  his  safety  to  avoid  the 
danger  and  avoid  the  necessity  for  killing,  was  erroneous  as  not  correctly  stating 
the  right  of  the  defendant  to  stand  his  ground. 

Cited  in  notes  (45  L.R.A.  688,  692,  695,  704,  707,  710)  on  self-defense  set  up 
by  accused  who  began  conflict;  (2  L.R.A. (N.S.)  55,  60,  64,  68)  on  ''retreat  to 
the  wall"  in  homicide;  (74  Am.  St.  Rep.  730,  735)  on  law  of  self-defense;  (93 
Am.  St.  Rep.  258,  259)  on  killing  trespasser;  (109  Am.  St.  Rep.  810)  on  right 
of  self-defense  by  original  aggressor. 
Evidence  of  previous  a«-i>  of  violence. 

Cited  in  State  v.  Hanlon,  38  Mont.  573,  100  Pac.  1035,  holding  that  previous 
specific  acts  of  violence  by  the  deceased  toward  the  defendant  may  be  shown 
where  the  latter  pleads  self-defense  as  a  justification  for  the  homicide;  McHugh 
v.  Territory,  17  Okla.  25.  86  Pac.  433,  holding  that  evidence  of  a  previous  as- 
sault under  similar  conditions,  is  admissible  for  the  purpose  of  showing  the 
state  of  mind  existing  between  the  defendant  and  the  deceased,  where  the  defend- 
ant pleads  self-defense. 

Cited  in  note    (11  Eng.  Rul.  Cas.  246)    on  admissibility  of  fact  collateral  to 
issue. 
Duty    to    decline    combat. 

Cited  in  People  v.  Scott.  123  Cal.  436,  56  Pac.  102,  holding  instruction  as  to  de- 
clining struggle,  failing  to  recognize  that  declination  must  be  made  known,  erro- 
neous; People  v.  Flannelly,  128  Cal.  92.  60  Pac.  670.  holding  trespasser  not  justi- 
fied in  killing  person  whose  room  he  entered  armed  and  making  threats  without 
first  retreating;  People  v.  Colvin,  118  Cal.  352,  50  Pac.  539,  approving  instruc- 
tion on  mutual  combat. 

Refusal    to    instruct    ii»    to    law    applicable    to    the    facts    shown    by    the 
testimony. 

Cited  in  People  v.  Williamson.  6  Cal.  App.  339,  92  Pac.  313,  holding  that  a 
refusal  to  give  a  requested  instruction  which  correctly  states  the  law  appli- 
cable to  the  facts  testified  to  by  the  defendant  is  reversible  error. 

30  L.  R.  A.  409,  BUCK  v.  EUREKA.  109  Cal.  504,  42  Pac,  243. 

Cited   in   Buck  v.   Eureka,   119   Cal.   44,   50   Pac.   1065,   second   appeal   of   the 
case. 
Estoppel  to  assert  invalidity  of  act. 

Cited  in  Xe\v  York  v.  Gorman.  26  App.  Div.  195,  49  N.  Y.  Supp.  1026,  holding 
executrix  of  sheriff  receiving  statutory  salary  estopped  to  claim  act  fixing  com- 
pensation unconstitutional :  Collier  v.  .Montgomery  County,  103  Tenn.  715,  54  S. 
W.  989,  holding  sheriff  contracting  to  care  for  workhouse  convicts  for  certain 


30  L.R.A.  409]  L.  R.  A.  CASES  AS  AUTHORITIES.  614 

sum  cannot  set  up  illegally  of  authorizing  act;  Dull  v.  Mammoth  Min.  Co.  28 
Utah,  477,  79  Pac.  1050,  holding  that  one  having  been  appointed  a  public 
stenographer  and  having  accepted  compensation  is  estopped  from  denying  that 
he  is  such  a  public  officer,  in  order  to  recover  upon  a  contract  with  private 
persons  to  pay  him  additional  sums. 
Enforcement  of  contract  for  Illegal  purposes. 

Cited  in  Chaleau  v.  Singla,  114  C'al.  94,  33  L.R.A.  752,  55  Am.  St.  Rep.  63, 
45  Pac.  1015,  holding  that  no  action  may  be  maintained  upon  a  contract  of  co- 
partnership, where  the  purposes  of  the  partnership  is  the  leasing  of  houses  for 
the  purposes  of  prostitution,  though  none  of  the  partners  were  participants. 
Recovery  upon   implied  contract   where   express   contract   void. 

Reaffirmed  on  later  appeal  in  124  Cal.  64,  56  Pac.  612,  sustaining  recovery  on 
quantum  meruit  for  services  rendered  as  city  attorney  under  void  contract. 

Cited  in  Bassett  v.  Fairchild,  132  Cal.  647,  52  L.  R.  A.  617,  64  Pac.  1082,  hold- 
ing person  acting  as  manager  of  corporation  under  invalid  resolution  may  recover 
reasonable  value  of  services;  Whyte  v.  Rosencrantz,  123  Cal.  638,  69  Am.  St.  Rep. 
90,  56  Pac.  436,  holding  that  action  for  money  had  lies  against  one  to  whom 
money  was  loaned  during  minority  under  agreement  to  give  security  at  majority. 

Cited  in  note    (27  L.R.A.  (N.S.)    1129)    on  liability  of  municipality  upon   im- 
plied contract  for  labor  or  services. 
Effect  of  reference  in  charter  to  Code  sections. 

Cited  in  Ex  parte  Lemon,  143  Cal.  561,  65  L.  R.  A.  948,  77  Pac.  455,  holding 
that  reference  by  charter  to  sections  of  Political  Code  incorporates  them  therein ; 
Re  Pfahler,  150  Cal.  88,  11  L.R.A. (X.S.)  1101,  88  Pac.  270,  11  Ann.  Cas.  911. 
holding  that  provisions  of  the  Code  intended  merely  as  a  plan  under  which  cities 
might  be  organized  and  governed  are  not  applicable  to  ordinances,  unless  special- 
ly made  so  by  reference  in  the  charter. 
De  facto  public  officials. 

Cited  in  State  ex  rel.  Bales  v.  Bailey,  106  Minn.  142,  19  L.R.A.(N.S.)  777. 
130  Am.  St.  Rep.  592,  118  X.  YV.  676,  16  Ann.  Cas.  338,  holding  that  a  municipal 
court  defectively  organized  under  a  valid  law,  is  a  de  facto  court. 

Cited  in  note  (15  L.R.A. (N.S.)  104)  on  de  jure  office  as  condition  of  de  facto 
officer. 

Disapproved  in  Ex  parte  Giambonini,  117  Cal.  575,  49  Pac.  732,  holding  that 
the  trial  and  conviction  of  a  person  by  a  court  organized  under  an  unconstitu- 
tional law,  are  void. 
Invalid  contracts. 

Cited  in  Ensley  v.  Hollingsworth  &  Co.  170  Ala.  413,  54  So.  95,  Ann.  Cas. 
1912  D,  652,  holding  that  contract  by  city  council  with  firm,  partner  in  which 
was  member  of  council  is  not  invalid  where  partner  did  not  vote  on  proposition 
or  take  part  in  making  contract. 

30  L.  R.  A.  415,  STATE  ex  rel.  TOI  v.  FRENCH,  17  Mont.  54,  41  Pac.  1078. 
License   taxes. 

Cited  in  State  v.  Camp  Sing,  18  Mont.  137,  32  L.  R.  A.  637,  56  Am.  St.  Rep.  551, 
44  Pac.  516,  sustaining  license  tax  law  giving  part  of  proceeds  to  county,  as  not 
violating  provision  prohibiting  legislature  from  levying  taxes  for  municipal  pur- 
poses; Northwestern  Mut.  L.  Ins.  Co.  v.  Lewis  &  Clarke  County.  28  Mont.  490,  98 
Am.  St.  Rep.  572,  72  Pac.  982,  sustaining  tax  in  nature  of  license,  upon  insurance 
companies  doing  business  within  state;  State  v.  McKinney,  29  Mont.  388,  74 
Pac.  1095,  1  Ann.  Cas.  579,  holding  that  license  imposed  under  laws  of  1903 
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upon  persons  selling  milk,  is  not  a  tax,  though  required  to  be  paid  into  state 
treasury;  Quong  Wing  v.  Kirkendall,  39  Mont.  67,  101  Pac.  250,  sustaining  an 
ordinance  providing  that  all  persons  engaged  in  the  laundry  business  other  than 
steam  laundries  shall  pay  a  certain  license,  but  not  to  apply  to  women  engaged 
in  the  business,  where  less  than  two  women  arc  employed. 

Cited  in  footnotes  to  Price  v.  People,  55  L.  R.  A.  588,  which  sustains  license  fee 
on  employment  agencies;  Com.  v.  Fowler,  33  L.  R.  A.  839,  which  sustains  restraint 
of  sales  of  liquor  by  druggists  for  medicinal  purpose  except  on  physician's  pre- 
scription. 

Cited  in  notes  (32  L.R.A.  116)  on  police  power  as  exercised  by  municipalities 
over  business  of  pawn  brokers,  junk  dealers,  and  dealers  in  second-hand  clothing; 
(19  L.R.A.  (X.S.)  303)  on  license  or  occupation  tax  on  hawkers,  peddlers,  and 
persons  engaged  in  soliciting  orders  by  sample  or  otherwise,  as  violating  the 
commerce  clause. 
Limitation  of  amount  of  license  fees. 

Cited  in  Burlington  v.  Unterkircher,  99  Iowa,  406.  68  X.  W.  795,  sustaining  mu- 
nicipal license  tax  on  conveyances  for  hire  not  shown  to  be  unreasonable,  and  re- 
ferring with  approval  to  annotation  in  30  L.  R.  A.  415;  State  v.  Harrington,  68 
Vt.  630,  34  L.  R.  A.  102,  footnote  p.  100,  35  Atl.  515,  sustaining  state  license  of 
$25  on  itinerant  venders  and  deposit  of  $500  as  security,  and  referring  with  ap- 
proval to  annotation  in  30  L.  R.  A.  415. 

Cited  in  footnotes  to  Fleetwood  v.  Read,  47  L.  R.  A.  205,  which  sustains  ordi- 
nance for  license  fee  of  $]<M)  for  use  of  trading  stamps  by  merchants;  Stull  v.  De 
Mattos,  51  L.  R.  A.  892,  which  sustains  license  tax  of  $25  per  day  on  sales  of  mer- 
chandise at  auction;  Carrollton  v.  Bazzette,  31  L.  R.  A.  522,  which  holds  ordi- 
nance imposing  license  fee  of  $10  per  da}'  on  itinerant  merchant  regardless  of 
amount  of  business  invalid;  People  ex  rel.  Valentine  v.  Coolidge,  50  L.  R.  A.  493. 
which  holds  void,  act  requiring  large  bond  from  merchants  selling  farm  produce ; 
Morton  v.  Macon,  50  L.  R.  A.  485,  which  denies  power  to  subject  to  prohibitory 
license  tax  business  of  loaning  money  on  household  furniture. 

Cited  in  notes   (27  L.R.A. (N.S.)   633)   on  license  fee  exacted  of  telegraph  and 
telephone   companies   as   excessive;     (129    Am.   St.   Rep.   251)    on   constitutional 
limitations  on  power  to  impose  license  or  occupation  taxes. 
Uniformity    in    license    taxes. 

Cited  in  Hammond  v.  Muskegon  School  Board,  109  Mich.  678,  67  N.  W.  973, 
sustaining  annual  license  tax  on  teachers;  Quong  Wing  v.  Kirkendall,  39  Mont. 
69,  101  Pac.  250,  holding  that  the  estate  is  not  bound  to  tax  all  occupations 
equally  or  uniformly:  Re  Lipschitz,  14  N.  D.  629,  95  X.  W.  157,  holding  that  the 
constitutional  rule  as  to  uniformity  applies  to  property  taxes  only  and  not  to 
taxes  upon  occupations;  Iowa  Mut.  Tornado  Ins.  Asso.  v.  Gilbertson,  129  Iowa. 
665,  106  N.  W.  153,  sustaining  a  statute  providing  that  all  insurance  com- 
panies except  county  mutual  companies,  should  pay  a  certain  tax  upon  their 
gross  receipts,  was  not  invalid  because  of  inequality. 

Cited  in  footnotes  to  Banta  v.  Chicago.  40  L.  R.  A.  611,  which  requires  uni- 
formity of  license  taxes  on  occupations,  only  as  to  class  on  which  it  operates;  Re 
Haskell,  32  L.  R.  A.  527,  which  sustains  license  for  specified  amount  for  retailers 
having  fixed  place  of  business  in  city  though  heavier  than  that  charged  regular 
dealers  at  fixed  places;  Knisely  v.  Cotterel,  50  L.  R.  A.  87,  which  sustains  statute 
fixing  different  rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  of 
trade;  Com.  use  of  Titusville  v.  Clark.  57  L.  R.  A.  348.  which  holds  void,  exemption 
from  license  tax  of  contractors  and  real-estate  dealers,  but  not  others,  whose  busi- 
ness less  than  $1,000;  Harrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void, 


30  L.R.A.  415]  L,  R.  A.  CASES  AS  AUTHORITIES.  616 

ordinance  imposing  greater  license  fee  for  sale  of  liquors  on  main  street  of  town 
than  elsewhere. 

Cited   in   notes    (17   L.R.A.  (N.S.)    900)    on   grading   license   tax   according   to 
volume  of  business,  or  capital  employed;    (25  L.R.A. (X.S.)    583)    on  validity  of 
license  upon  business  of  lending  money  as  affected  by  amount  of  fee;    (46  L.  ed. 
U.  S.  571)   on  graduation  of  license  fees  according  to  extent  of  business. 
Discrim  i  mi  i  inn  tn  license  taxes. 

Cited  in  Hill  v.  Abbeville,  59  S.  C.  417,  38  S.  E.  11,  sustaining  ordinance  im- 
posing licenses  upon  specified  occupations  in  so  far  as  it  taxed,  without  discrim- 
ination, all  occupations  of  same  class. 

Cited  in  footnotes  to  State  v.  Conlon.  31  L.  R.  A.  55,  which  holds  invalid  act 
giving  municipal  authorities  discretion  in  licensing  transient  merchants;  State  v. 
Garbroski,  56  L.  R.  A.  570,  which  holds  void,  statute  exempting  veterans  from  re- 
quirement for  license  to  peddle. 

Cited  in  note  (16  L.R.A. (N.S.)   1035)  on  discrimination  as  to  tax  or  license  fee 
on  different  vehicles  as  affecting  validity. 
Powers  of  the  legislature. 

Cited  in  State  ex  rel.  Anaconda  Copper  Min.  Co.  v.  Clancy,  30  Mont.  535,  77 
Pac.   312,   holding   that   when   convened   in   regular   session,   the   powers   of   the 
legislature  to  enact  laws  is  plenary  except  where  limited  by  the  constitution. 
Distinction   between    the   state  and   Federal   constitutions. 

Cited  in  Evers  v.  Hudson,  36  Mont.  149,  92  Pac.  462,  on  the  distinction  be- 
tween the  state  and  the  Federal  constitutions. 

30  L.  R.  A.  429,  STATE  v.  WHEELOCK,  95  Iowa,  577,  58  Am.  St.  Rep.  442,  64 

N.  W.  620. 
Police   power  to  regulate  sales. 

Cited  in  Easterly  v.  Irwin,  99  Iowa,  698,  68  N.  W.  919,  holding  ordinance  pro- 
hibiting sales  by  unlicensed  peddlers  valid  exercise  of  police  power;  McGregor  v. 
Cone,  104  Iowa,  475,  39  L.  R.  A.  488,  65  Am.  St.  Rep.  522,  73  X.  W.  1041.  sus- 
taining state's  right  to  prohibit  sale  of  imported  cigarettes  not  in  original 
packages;  State  v.  Hendig,  133  Iowa,  171,  110  N.  W.  463,  holding  that  statute 
making  it  offense  to  practice  medicine  without  certificate  is  constitutional;  State 
v.  Hevorka,  100  Minn.  250,  8  L.R.A. (N.S.)  1275,  110  N.  W.  870,  10  Ann.  ('as. 
398,  holding  constitutional  a  statute  regulating  the  business  of  pharmacy,  as 
being  a  proper  exercise  of  the  police  power;  State  v.  Hamlett,  212  Mo.  86,  110 
S.  W.  1082,  holding  constitutional  statute  regulating  the  business  of  druggists, 
and  prohibiting  any  person  not  a  druggist  from  conducting  a  drug  store. 

Cited  in  footnote  to  Rosenbloom  v.  State,  57  L.  R.  A.  923,  which  sustains  license 
tax  on  peddlers,  though  venders  of  own  products  exempt. 

Cited  in  notes  (32  L.R.A.  116)  on  police  power  as  exercised  by  municipalities 
over  business  of  pawnbrokers,  junk  dealers,  and  dealers  in  second-hand  clothing: 
(78  Am.  St.  Rep.  241.  253)  on  acts  which  legislature  may  declare  criminal:  (46 
L.  ed.  U.  S.  790)  on  peddlers  and  drummers  as  related  to  interstate  com- 
merce. 
Right  to  take  orders  in  interstate  business. 

Cited  in  State  v.  Eckenrode.  148  Iowa,  182,  127  X.  W.  .16.  holding  that  goods 
sent  to  state  in  original  packages  for  distribution  by  agent  in  response  to  orders 
constitute  interstate  commerce  and  are  not  subject  to  pure  food  law. 

<  'ited  in  footnotes  to  State  v.  Coop.  41  L.  R.  A.  501,  which  holds  purchase  of 
frame  for  portrait  in  accordance  with  option  included  in  order  for  making  portrait 
in  other  state  not  within  statute  against  peddling;  Brownback  v.  North  Wales,  49 
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L.  R.  A.  446,  which  holds  valid  as  to  residents,  ordinance  requiring  license  for  sale 
of  goods  on  street  or  by  soliciting  orders  from  house  to  house;  Re  Wilson,  48  L. 
R.  A.  417,  which  holds  void  as  applied  to  sale  of  original  packages  territorial 
statute  requiring  license  for  sale  of  coal  oil. 
Limitation  of  license  fees. 

Cited  in  note  (129  Am.  St.  Rep.  278)  on  constitutional  limitations  on  power  to 
impose  license  or  occupation  taxes. 

Annotation  in  30  L.  R.  A.  429,  referred  to  with  approval  in  State  v.  Harring- 
ton, 68  Vt.  630,  34  L.  R.  A.  102,  35  Atl.  515,  sustaining  state  license  of  $25  on 
itinerant  venders  and  deposit  of  $500  security. 
Distinction    between    tax   and   license. 

Cited  in  footnote  to  State  ex  rel.  Auburn  School  Dist.  v.  Boyd,  58  L.  R.  A.  108, 
which  holds  ordinance  imposing  license  tax  for  revenue  only,  tax  ordinance, 
though  right  to  engage  in  business  depends  on  having  license. 

30  L.  R.  A.  441,  BAUM  v.  LYNN,  72  Miss.  932,  18  So.  428. 
Farol  evidence  of  consideration. 

Cited  in  Thompson  v.  Bryant,  75  Miss.  16,  21  So.  655,  holding  assumption  of 
debts  by  purchaser  of  co-partner's  interest  not  provable  by  parol  where  bill  of  sale 
states  consideration  as  cash  and  note;  Milich  v.  Armour  Packing  Co.  60  Kan.  238, 
56  Pac.  1,  holding  parol  evidence  inadmissible,  of  agreement  to  employ,  as  part 
consideration  of  release  of  liability;  Southard  v.  Arkansas  Valley  &  W.  R.  Co. 
24  Okla.  419,  103  Pac.  750,  holding  that  parol  evidence  is  inadmissible  to '  add 
to  or  vary  written  agreement  as  to  pay  certain  amount  in  consideration  of  con- 
struction of  railroad  between  certain  points;  Vulcan  Iron  Works  Co.  v.  Ros- 
quemore.  99  C.  C.  A.  77,  175  Fed.  18,  holding  that  oral  proof  that  the  steam 
shovel  was  not  of  the  value  fixed  in  the  written  contract  for  the  sale  thereof  was 
not  admissible,  since  it  varied  the  terms  of  the  written  contract;  Kran  v.  Case, 
123  111.  App.  214,  holding  a  mere  receipt  for  money  is  not  a  release  deed  and 
may  be  contradicted  by  oral  evidence. 

Cited  in  footnote  to  Johnson  v.  Elmen,  52  L.  R.  A.  162,  which  holds  admissible, 
oral  evidence  of  promise  to  assume  payment  of  certain  liens  by  grantee  in  deed 
with  covenant  against  encumbrances. 

Cited  in  notes   (68  L.R.A.  930,  931)   on  recital  of  money  consideration  in  deed 
as  contractual;    (25   L.R.A.(N.S.)    1207;    11   Eng.  Rul.  Cas.  226;    14  Eng.  Rul. 
Cas.  754)   on  parol  evidence  as  to  consideration  of  deed. 
Of  a  separate  agreement. 

Cited  in  Huntington  v.  Toledo,  St.  L.  &  W.  R.  Co.  99  C.  C.  A.  154,  175  Fed. 
536.  holding  that  an  action  cannot  be  maintained  upon  an  oral  collateral  con- 
tract for  employment,  alleged  to  be  a  part  of  the  consideration  for  a  release  of 
damages  for  personal  injury;  Columbia  Star  Mill.  Co.  v.  A.  G.  Russell  Co.  89 
Miss.  444.  42  So.  233.  holding  parol  evidence  of  a  prior  agreement  was  inad- 
missible to  prove  the  making  and  breach  thereof,  where  no  such  an  agreement 
was  embodied  in  the  written  contract  made  subsequent  thereto. 
Effect  on  original  of  filing  additional  bond. 

Cited  in  Rush  v.  State,  19  Ind.  App.  530.  49  X.  E.  839.  holding  guardian's  bond 
not  discharged  by  filing  of  additional  bond  on  augmentation  of  estate. 

30  L.  R.  A.  444,  SHINGLEUR  v.  WESTERN  U.  TELEG.  CO.  72  Miss.  1030,  48 

Am.  St.  Rep.  604,  18  So.  425. 
Liability    for   mistake    in    transmitting-    telegram. 

Cited  in  Postal  Teleg.  &  Cable  Co.  v.  Wells.  82  Miss.  741,  35  So.  190,  sustain- 
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ing  recovery  against  telegraph  company  for  negligent  error  in  transmission  of 
cipher  message  received  by  it  in  another  state;  Shaw  v.  Postal  Teleg.  &  Cable 
Co.  79  Miss.  695,  56  L.  R.  A.  493,  footnote  p.  487,  89  Am.  St.  Rep.  666,  31  So. 
222  (dissenting  opinion),  majority  denying  power  to  enforce  in  other  state 
liability  for  mistakes  in  transmitting  cipher  telegram  without  payment  of  addi- 
tional fee  required  to  insure  against  mistake;  Western  U.  Teleg.  .Co.  v.  Burris. 
102  C.  C.  A.  386,  179  Fed.  96,  holding  action  to  recover  damages  for  mental 
anguish  for  negligence  in  failing  to  deliver  telegram  is  not  action  upon  contract 
but  in  tort. 

Cited  in  footnotes  to  Reed  v.  Western  U.  Teleg.  Co.  34  L.  R.  A.  492,  which 
holds  void,  stipulation  limiting  liability  for  mistakes  in  transmitting  unrepcatcd 
telegrams;  German  Fruit  Co.  v.  Western  U.  Teleg.  Co.  59  L.  R.  A.  575,  which 
denies  liability  for  loss  by  performing  contract  closed  at  price  incorrectly  quoted 
in  telegram  to  sendee's  knowledge. 

Cited  in  notes  (50  L.R.A.  252)  on  telegrams  as  writings  to  make  contract 
within  statute  of  frauds;  (DO  Am.  St.  Rep.  753)  on  effect  of  mistake  by  tele- 
graph company  on  contracts  by  telegraph. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Lyon,  93  Miss.  593,  47  So.  344,  hold- 
ing where  telegraph  company  made  a  mistake  in  transmitting  a  message  quot- 
ing the  price  of  goods  and  the  sendee  without  knowledge  of  the  mistake  bought 
on  faith  of  message  and  paid  the  actual  price  greater  than  one  named  in  the 
message,  he  may  recover  from  company  the  loss  sustained. 
Who  may  sue  telegraph  company  for  default. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Ford,  117  Ala.  674,  23  So.  684,  holding 
sendee  suing  eas  contractu  for  failure  to  deliver  telegram  must  show  himself 
party  or  privy  to  contract  for  transmission:  Eureka  Cotton  Mills  v.  Western  U. 
Teleg.  Co.  88  S.  C.  513,  70  S.  E.  1040,  Ann.  Cas.  1912  C,  1273,  holding  that  tele- 
graph company  is  liable  to  sender  of  message  for  loss  sustained  by  complying 
with  altered  offer  because  of  its  negligence  in  leaving  out  certain  words  where- 
by sender  was  made  to  offer  addressee,  goods  at  lower  price  than  intended; 
Strong  v.  Western  U.  Teleg.  Co.  18  Idaho,  416,  30  L.R.A.  (X.S.)  421,  109  Pac. 
910,  Ann.  Cas.  1912  A,  55,  holding  that  sender  of  telegram  does  not  constitute 
company  his  agent  and  is  not  bound  to  receive  by  terms  of  message  as  negligent- 
ly changed  by  company:  Western  U.  Teleg.  Co.  v.  Adams,  154  Ala.  Uo9.  4(i  So. 
228,  holding  recipient  of  telegram  cannot  maintain  action  on  contract  for  fail- 
ure to  promptly  deliver  telegram  where  sender  did  not  send  message  as  agent  of 
the  recipient:  Halsted  v.  Postal  Teleg.-Cable  Co.  120  App.  Div.  439,  104  X.  Y. 
Supp.  1016  (dissenting  opinion),  as  to  right  of  receiver  of  message  to  recover  for 
default. 

Cited  in  footnote  to  McCormick  v.  Western  U.  Teleg.  Co.  38  L.  R.  A.  684, 
which  denies  telegraph  company's  liability  to  banker  cashing  draft  on  faith  of 
incorrectly  transmitted  telegram  from  drawee  purporting  to  authorize  drawer  to 
make  draft. 

Cited  in  note  (24  Eng.  Rul.  Cas.  785,  786)  on  addressee's  right  of  action  for 
mistake  in  telegram. 

30  L.  R.  A.  447,  AMERICAN  WATERWORKS  CO.  v.  STATE,  46  Xeb.   194,  50 

Am.  St.  Rep.  610,  64  X.  W.  711. 
Demurrer,  as  admission   of  conclusions  of  latr. 

Cited  in  Bellevue  Improv.  Co.  v.  Kayser,  1  Herdman  (Xeb.)  66,  95  X.  W. 
499,  holding  that  general  demurrer  to  petition  does  not  admit  mere  conclusion 
of  pleader,  not  naturally  following  from  facts  alleged. 


619  L.  R.  A.  CASES  AS  AUTHORITIES.  [30  L.R.A.  447 

Compulsory  service  by  corporations  affected  by   public  use. 

Cited  in  Nebraska  Teleph.  Co.  v.  State,  55  Neb.  635,  45  L.  R.  A.  117,  76  N. 
W.  171,  holding  it  duty  of  telephone  company  occupying  streets  to  furnish  serv- 
ice at  reasonable  and  uniform  rates;  State  ex  rel.  Payne  v.  Kinloch  Teleph.  Co. 
93  Mo.  App.  358,  67  S.  W.  684,  holding  telephone  company  bound  to  furnish 
service  to  persons  complying  with  reasonable  requirements;  State  ex  rel.  Wood 
v.  Consumers  Gas  Trust  Co.  157  Ind.  352,  55  L.  R.  A.  248,  61  N.  E.  674,  requir- 
ing service  by  gas  company  occupying  streets,  althoilgh  supply  insufficient;  In- 
diana Natural  &  Illuminating  Gas  Co.  v.  State,  158  Ind.  519,  57  L.  R.  A. 
762.  footnote  p.  761,  63  N.  E.  220,  denying  right  of  natural  gas  company  to 
discriminate  against  single  consumer  by  enforcing  meter  rate  instead  of  flat  rate 
against  him;  Crumley  v.  Watauga  Water  Co.  99  Tenn.  425,  41  S.  W.  1058; 
Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  431,  63  Am.  St.  Rep.  841,  41  S.  W.  1060, 
holding  water  company  bound  to  supply  water  to  all  applicants  tendering  usual 
rates;  Minnesota  Canal  &  P.  Co.  v!  Pratt,  101  Minn.  214,  11  L.R.A.(N.S.)  Ill, 
112  N.  W.  395,  holding  corporations  affected  by  public  use  must  serve  the  public 
on  equal  terms  and  for  a  reasonable  compensation;  State  ex  rel.  Ferguson  v. 
Birmingham  Waterworks  Co.  164  Ala.  590,  27  L.R.A.  (N.S.)  674,  137  Am.  St. 
Rep.  69,  51  So.  354,  20  Ann.  Cas.  951,  holding  that  if  rate  legally  fixed  for  water 
service  generally  is  reasonable,  other  consumers  cannot  complain  because  of 
special  rate  is  given  to  certain  customers;  Bradford  v.  Citizens'  Teleph.  Co.  161 
Mich.  390,  126  N.  W.  444,  holding  that  telephone  company  which  charges  higher 
rate  to  new  than  to  old  subscribers  is  guilty  of  unlawful  discrimination  under 
statute;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids,  144  Iowa,  441,  138  Am.  St. 
Rep.  299,  120  N.  W.  966.  holding  that  corporation  supplying  gas  to  consumers 
may  require  security  or  payment  in  advance;  State  ex  rel.  Ferguson  v.  Bir- 
mingham Waterworks  Co.  164  Ala.  590,  27  L.R.A. (N.S.)  676,  51  So.  354,  hold- 
ing it  unlawful  for  water  company  to  discriminate  between  its  customers ; 
Vanderberg  v.  Kansas  City  Missouri  Gas  Co.  126  Mo.  App.  606,  105  S.  W.  117, 
holding  gas  company  under  obligation  to  serve  all  members  of  public  impartially. 

Cited  in  footnotes  to  Ladd  v.  Boston,  40  L.  R.  A.  171,  which  upholds  removal 
of  water  meter  though  fixtures  so  arranged  as  to  cost  consumer  after  removal 
twenty  times  as  much  as  others  pay;  Bienville  Water  Supply  Co.  v.  Mobile,  33 
L.  R.  A.  59,  which  authorizes  injunction  against  water  company  shutting  off 
supply  of  water  for  public  purposes;  Kelsey  v.  Fire  &  Water  Comrs.  37  L.  R.  A. 
675,  which  denies  owner's  right  to  require  supply  of  water  to  each  tenant  as 
separate  consumer;  State  ex  rel.  Milsted  v.  Butte  City  Water  Co.  32  L.  R.  A. 
697,  which  denies  right  of  water  company  to  refuse  to  supply  water  to  tenant; 
Souther  v.  Gloucester,  69  L.R.A.  309,  which  sustains  right  to  charge  higher 
rates  for  water  furnished  owners  of  summer  cottages  in  outlying  districts. 

Cited  in  notes  (61  L.R.A.  99,  105,  106)  on  establisment  and  regulation  of 
municipal  water  supply;  (27  L.R.A. (N.S.)  674)  on  discrimination  in  rates  of 
water  or  light  company;  (31  L.R.A.  (N.S.)  330)  on  right  of  public  service  corpo- 
ration to  exact  charge  in  addition  to  maxim  rental  for  delay  in  payment;  (62 
Am.  St.  Rep.  291)  on  regulation  of  rates. 
—  Refusing-  service  for  noncoinpliance  -with  rules. 

Cited  in  Watauga  Water  Co.  v.  Wolfe,  99  Tenn.  431,  63  Am.  St.  Rep.  841,  41 
S.  W.  1060,  sustaining  water  company's  power  to  deny  water  to  applicant  refus- 
ing to  comply  with  rule  requiring  hydrants  to  be  kept  closed;  Mackin  v.  Port- 
land Gas  Co.  38  Or.  125,  49  L.  R.  A.  598,  61  Pac.  134,  sustaining  rule  of  gas  com- 
pany permitting  discontinuance  of  service  until  payment  for  gas  furnished  at 
previous  residence;  Phelan  v.  Boone  Gas  Co.  147  Iowa,  628,  31  L.R.A. (N.S.) 
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320,  125  N.  W.  208,  holding  that  gas  company  will  not  be  permitted  to  require 
security  from  customer  before  serving  him  simply  because  he  refused  to  pay  dis- 
puted bill;  Pond  v.  New  Rochelle  Water  Co.  143  App.  Div.  71,  127  N.  Y.  Supp. 
582,  holding  that  water  company  may  make  reasonable  rules  for  conduct  of 
business,  and  may  install  meter. 
What  rules  unreasonable. 

Cited  in  Turner  v.  Revere  Water  Co.  171  Mass.  336,  40  L.  R.  A.  660,  68  Am. 
St.  Rep.  432,  50  N.  E.  634,  denying  right  of  water  company  to  refuse  to  supply 
lessee  of  house  unless  landlord's  arrearage  paid;  Crumley  v.  Watauga  Water 
Co.  99  Tenn.  427,  41  S.  W.  1058.  denying  water  company's  right  to  refuse  to  sup- 
ply water  to  one  failing  to  pay  previous  indebtedness ;  State  ex  rel.  Deeney  v.  Butt 
Electric  &  Power  Co.  43  Mont.  123,  115  Pac.  44,  holding  that  rule  of  electric  light 
company  that  one  who  refuses  to  pay  for  electricity  furnished  when  due  may  be 
refused  further  service,  is  reasonable;  Hatch  v.  Consumers'  Co.  17  Idaho,  216,  40 
L.R.A. (N.S.)  269,  104  Pac.  670,  holding  water  company  cannot  enforce  a  rule 
requiring  a  consumer  to  pay  an  old  or  disputed  bill  for  water  furnished  him  at 
some  previous  time,  or  some  other  and  independent  use,  or  at  some  other  place  of 
residence  as  a  condition  precedent  to  supplying  him  with  water,  where  he  tenders 
payment  of  established  rate  in  advance  for  the  service  he  is  demanding;  Jones  v. 
Nashville,  109  Tenn.  567,  72  S.  W.  985,  holding  water  company  cannot  refuse 
water  for  past  indebtedness  therefor,  where  credit  has  been  extended,  and  the 
right  waived  by  furnishing  water  in  meantime;  Burke  v.  Water  Valley.  87  .Mi-s. 
737,  112  Am.  St.  Rep.  468,  40  So.  820.  holding  regulation  of  municipality  oper- 
ating a  waterworks  plant  withholding  water  from  tenant  who  tenders  payment 
therefor  because  previous  occupant  of  premises  had  not  paid  for  water  furnished 
him  therein  unwarrantable;  State  ex  rel.  Shewalter  v.  Jones.  141  Mo.  App.  305,  125 
S.  W.  1169,  holding  where  city  furnishes  electricity  to  inhabitants  an  ordinance 
that  where  a  customer  is  delinquent  his  light  shall  be  shut  off  and  not  rein- 
stated until  the  amount  due  has  been  paid  and  penalty  of  fifty  cents  in  ad- 
dition for  turning  on  light  unreasonable  so  far  as  penalty  is  concerned ;  State 
ex  rel.  Latshaw  v.  Water  &  Light  Comrs.  105  Minn.  478,  127  Am.  St.  Rep.  581, 
117  X.  W.  827,  holding  rule  of  gas  company  requiring  payment  of  arrears  by 
delinquent  customers  and  fifty  cents  for  turning  on  gas  again  reasonable:  Mans- 
field v.  Humphreys  Mfg.  Co.  82  Ohio  St.  227,  31  L.R.A.  (X.S.)  307,  92  X.  E. 
233,  19  Ann.  Cas.  842,  holding  rule  providing  that  if  any  party  fails  to  pay 
water  rent  when  due,  the  water  shall  be  turned  off  and  not  turned  on  again 
until  the  back  rent  and  damages  shall  be  paid  and  the  further  sum  of  one  dollar 
for  turning  water  on,  reasonable. 

Cited  in  note  (19  L.R.A. (X.S.)  1694)  on  reasonableness  of  regulation  of  pub- 
lic service  corporation  requiring  payment  of  rentals  in  advance. 

30  L.  R.  A.  450,  McGIXX  v.  STATE,  46  Xeb.  427,  50  Am.  St.  Rep.  617,  65  N. 

W.  46. 
Computation    of    time. 

Cited  in  Daly  v.  Concordia  F.  Ins.  Co.  16  Colo.  App.  352,  65  Pac.  416,  holding 
month  beginning  on  certain  day  expires  on  corresponding  day  of  next  month; 
Perkins  v.  Jennings,  27  Wash.  151,  67  Pac.  590,  holding  statute  of  limitations 
begins  to  run  on  note  from  day  following  day  of  last  partial  payment;  McKinney 
v.  State,  43  Tex.  Crim.  Rep.  389,  69  S.  W.  769,  holding  that  term  "month"  as  used 
in  criminal  statute  means  solar  month  of  thirty  days;  State  ex  rel.  Eastham  v. 
Dewey,  73  Xeb.  402,  102  X.  W.  1015,  holding  in  computation  of  time  the  first  day 
is  excluded  and  the  last  included;  Omaha  Water  Co.  v.  Schamel,  78  C.  C.  A.  68, 
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147  Fed.  507.  on  same  point;  Johnston  v.  New  Omaha  Thomson-Houston  Electric 
Light  Co.  86  Neb.  173,  125  X.  W.  153,  holding  in  the  computation  of  time  for  filing 
transcript  in  supreme  court  the  first  day  is  excluded  and  the  last  included;  State 
ex  rel.  Thompson  v.  Winnett.  78  Neb.  384,  10  L.R.A.  (N.S.)  155,  110  N.  W.  1113, 15 
Ann.  Cas.  781,  holding  three  months  named  in  constitution  as  length  of  time 
required  for  publication  of  constitutional  amendments  are  three  calendar  months. 

Cited  in  notes   (49  L.R.A.  199.  244)   on  rule  as  to  first  and  last  days  in  com- 
putation of  time;    (78  Am.  St.  Rep.  384,  385)   on  computation  of  time. 
When    enactments    take    effect. 

Cited  in  State  ex  rel.  City  Water  Co.  v.  Kearney,  49  Neb.  332,  68  N.  W.  533 ;. 
and  State  ex  rel.  Franklin  County  v.  Vincent,  46  Neb.  409,  65  N.  W.  50,  holding 
act,  in  absence  of  special  provision,  takes  effect  on  day  following  expiration  of 
three  calendar  months  from  legislature's  adjournment. 
Retrial   of   person    convicted. 

Cited  in  State  v.  Reddington,  8  S.  D.  319,  66  N.  W.  464,  holding  conviction 
set  aside  on  defendant's  motion  for  errors  in  court's  charge  no  bar  to  second 
trial;  State  v.  Foley,  114  La.  415.  38  So.  402,  holding  where  conviction  is  set 
aside  at  instance  of  accused,  on  motion  for  a  new  trial  or  arrest  of  judgment, 
he  waives  any  objection  that  lie  might  otherwise  urge  against  being  tried  again. 

Cited  in  note   (135  Am.  St.  Rep.  75,  76)   on  waiver  and  estoppel  of  defendant 
to  plead   former   jeopardy. 
Confinement    fctvaitingr    execution. 

Cited  in  Re  Herron,  77  N.  J.  L.  317.  72  Atl.  133,  holding  imprisonment  of  one 
awaiting  execution  under  death  sentence  not  considered  as  part  of  the  punish- 
ment. 

30  L.  R.  A.  456,  ST.  LOUIS  TRUST  CO.  v.  RILEY,  16  C.  C.  A.  610,  36  U  S.  App. 

100,  70  Fed.  32. 
What   claims   preferred   to  corporation  mortgage. 

Cited  in  Veatch  v.  American  Loan  &  T.  Co.  25  C.  C.  A.  42,  49  U.  S.  App.  191, 
79  Fed.  474;  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  24  C.  C.  A.  512,  48 
U.  S.  App.  324,  79  Fed.  227;  Ames  v.  Union  P.  R.  Co.  74  Fed.  339;  Farmers' 
Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  74  Fed.  435, — holding  judgment  for  negli- 
gence prior  to  receivership  not  entitled  to  preference  over  prior  mortgage  of 
railroad;  Atlantic  Trust  Co.  v.  Dana,  62  C.  C.  A.  664,  128  Fed.  216,  holding  judg- 
ment for  injuries  obtained  prior  to  receivership  not  preferential  to  mortgage 
debts;  Ames  v.  Union  P.  R.  Co.  73  Fed.  57,  giving  preference  to  payment  out  of 
receiver's  earnings  to  connecting  lines  of  share  of  earnings  from  interchanged 
business;  Ames  v.  L'nion  P.  R.  Co.  74  Fed.  345,  holding  taxes  and  operating  ex- 
penses of  railroad  first  charge  on  receiver's  earnings;  New  York  Guaranty  & 
Indemnity  Co.  v.  Tacoma  R.  &  Motor  Co.  27  C.  C.  A.  555,  48  U.  S.  App.  668,  83 
Fed.  370,  holding  claim  for  cable  furnished  cable-car  company  preferred  to  prior 
mortgage;  Central  Trust  Co.  v.  Clark,  26  C.  C.  A.  400,  49  U.  S.  App.  453,  81  Fed. 
271,  holding  claim  for  gear  wheel  furnished  cable  railroad  entitled  to  preference 
over  prior  mortgage:  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  489,  44  C. 
C.  A.  402,  105  Fed.  136.  holding  loan  for  construction  of  substantial  addition 
to  mortgaged  property  inferior  to  lien  of  prior  mortgage ;  State  Trust  Co.  v. 
Kansas  City,  P.  &  G.  R.  Co.  120  Fed.  402,  holding  claims  for  unliquidated  dam- 
ages not  preferential  demands; -Atlantic  Trust  Co.  v.  Woodbridge  Canal  &  Irrig. 
Co.  79  Fed.  40,  giving  preference  over  mortgage  to  labor  and  supply  claims  on 
repairs  .to  irrigation  works :  Veatch  v.  American  Loan  &  T.  Co.  28  C.  C.  A.  387, 
55-  U.  S.  App.  191,  84  Fed.  27-7,  raising,  without  deciding,  right  of  judgment 
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creditor  to  payment  out  of  earnings  of  stockholder's  receiver;  Central  Trust  Co. 
v.  Warren,  58  C.  C.  A.  292,  121  Fed.  326,  holding  statute  making  judgment  for 
injury  against  railway  corporation  superior  to  lien  of  mortgage,  inapplicable 
to  street  railroads;  Pennsylvania  Steel  Co.  v.  New  York  City  R.  Co.  182  Fed. 
156,  to  the  point  that  tort  claims  against  receiver  of  railroad  for  accidents  oc- 
curing  before  appointment  of  receiver  rank  with  general  unsecured  claims; 
Pennsylvania  Steel  Co.  v.  New  York  City  R.  Co.  165  Fed.  457;  Atchison,  T.  & 
S.  F.  R.  Co.  v.  Osborn,  78  C.  C.  A.  378,  148  Fed.  611, — holding  mortgage  prior 
to  unsecured  claims  for  damages  caused  by  negligence  prior  to  appointment  of 
receiver;  Gregg  v.  Metropolitan  Trust  Co.  197  U.  S.  191,  49  L.  ed.  720,  25  Sup. 
Ct.  Rep.  415  (dissenting  opinion),  as  to  mortgage  taking  precedence  over  other 
claims;  Atlantic  Coast  Line  R.  Co.  v.  Baxter,  125  Ga.  467,  53  S.  E.  959,  holding 
mortgage  takes  precedence  over  debts  due  general  creditors,  whether  created  be- 
fore 01  subsequently  to  the  mortgage. 

Cited  in  footnotes  to  Whitely  v.  Central  Trust  Co.  34  L.  R.  A.  303,  which  holds 
preference  to  railroad  mortgages  not  gained  by  paying  judgment  for  damages 
against  company  by  surety  on  supersedeas  bond;  Illinois  Trust  &  Sav.  Bank  v. 
Doud,  52  L.  R.  A.  481,  which  holds  claim  for  money  loaned  to  pay  interest  on 
mortgage  debt  inferior  to  lien  of  prior  mortgage. 

Cited  in  notes  (2  L.R.A.  (N.S.)  1014,  1034,  1035)  on  priority  of  claims  against 
property  in  hands  of  receiver  over  recorded  liens;  (54  Am.  St.  Rep.  426)  on 
claims  taking  precedence  over  mortgages  of  railways  and  similar  property. 

Disapproved  in  Green  v.  Coast  Line  R.  Co.  97  Ga.  37,  33  L.  R.  A.  814,  footnote 
p.  806,  54  Am.  St.  Rep.  379,  24  S.  E.  814,  holding  judgment  for  personal  injuries 
prior  to  mortgage  on  railroad. 

30  L.  R.  A.  460,  Re  WALKER,  110  Cal.  387,  42  Pac.  815. 
Proof    of    execution    of    will. 

Cited  in  McCarn  v.  Rundall,  111  Iowa,  408,  82  N.  W.  924,  holding  will  sub- 
scribed by  one  witness,  others  being  present,  invalid;  Re  Seaman,  146  Cal.  460, 
106  Am.  St.  Rep.  53,  80  Pac.  700,  2  Ann.  Cas.  726,  holding  for  purpose  of  de- 
termining whether  a  will  has  been  properly  executed,  the  intention  of  testator 
is  entitled  to  no  consideration,  but  court  can  only  consider  whether  execution 
shows  a  compliance  with  statute. 

Cited  in  notes  (89  Am.  St.  Rep.  489)  on  necessity  of  conformity  to  statutory 
requirements  in  execution  of  wills;  (114  Am.  St.  Rep.  211,  222)  on  attestation 
and  witnessing  of  wills. 

Distinguished  in  Re  Tyler,  121  Cal.  413,  53  Pac.  928,  holding  will  sufficiently 
proved  where  only  living  witness,  not  named  in  attestation  clause,  testifies  to 
signing  in  presence  of  testatrix  and  other  witness. 

Disapproved   in  Re  Jacobs,  73  Misc.   167,   132  N.  Y.  Supp.  481,   holding  that 
mistake  of  witness  in  signing  testator's  name  instead  of  his  own  name  as  wit- 
ness will  not  prevent  admission  of  will  to  probate. 
Statutory  regulation  of   Trill*. 

Cited  in  Noyes  v.  Gerard,  40  Mont.  185,  105  Pac.  1013,  on  the  right  to  make 
a  testamentary  disposition  of   property  as   not  being  an   inherent   right. 
Position   of  Btgrnatnre. 

Cited  in  Myers  v.  Moore,  78  Neb.  450,  110  N.  W.  989.  on  "subscribed"  as 
meaning  signed  without  reference  to  the  location  of  the  signature;  Irwin  v. 
Jacques,  71  Ohio  St.  409,  69  L.R.A.  427,  73  N.  E.  683,  holding  where  matter  is 
written  on  margin  of  page  upon  which  testator's  signature  appears,  before  will 
was  signed  by  him  and  testator  intended  such  matter  on  margin  to  be  part  of 
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will,  will  is  not  signed  at  end  as  required  by  statute;  Re  Stratton,  \112  C'al. 
519,  44  Pac.  1028,  holding  statute  does  not  require  that  an  olographic  will  shall 
be  subscribed  by  testator  at  end  thereof,  it  may  be  signed  in  any  part  of  docu- 
ment; California  Canneries  Co.  v.  Scatena,  117  C'al.  450,  49  Pac.  462,  holding 
statute  requiring  memorandum  of  sale  to  be  subscribed  by  seller  sufficiently 
complied  with  by  seller  writing  his  name  across  face  of  memorandum. 
Sufficiency  of  signature. 

Cited  in  Cummings  v.  Landes,  140  Iowa,  83,  117  X.  W.  22,  holding  statute  re- 
quiring that  an  original  notice  shall  be  signed  by  plaintiff  or  his  attorney  is 
satisfied  by  writing,  printing  or  lithographing  the  name;  Loughren  v.  Bonni- 
well,  125  Iowa,  520,  106  Am.  St.  Rep.  319,  101  X.  W.  287,  holding  the  signa- 
ture of  a  justice  of  the  peace  to  an  original  notice  when  affixed  at  proper  place 
by  means  of  a  facsimile  stamp,  sufficient. 
Construction  of  statutes. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Daniel,  131  Ky.  707,  115  S.  W.  1198  (dis- 
senting opinion),  as  to  duty  of  court  not  to  supply  omissions  in  statute. 

30  L.  R.  A.  464,  PEOPLE  v.  GAY,  107  Mich.  422,  65  X.  \V.  292. 
Restrictions   on   business   of   foreign   insurance   companies. 

Cited  in  footnote  to  Cook  v.  Howland,  59  L.  R.  A.  338,  which  sustains  con- 
finement to  residents  of  right  to  act  as  agents  for  foreign  insurance  companies. 
Equal  protection  of  the  laws. 

Cited  in  Spurr  v.  Travis,  145  Mich.  723.  116  Am.  St.  Rep.  330,  108  X.  \V. 
1090.  9  Ann.  Cas.  250.  holding  statute  invalidating  sales  of  stocks  of  goods  in 
bulk,  applying  to  residents  and  non-residents  is  not  repugnant  to  fourteenth 
amendment  of  Constitution  of  United  States. 

30  L.  R.  A.  465,  WEARE  COMMISSIOX  CO.  v.  DRULEY,  156  111.  25,  41  X.  E. 

48. 
What   intent    to   defraud   sustains   attachment. 

Cited  in  Wadsworth  v.  Laurie,  164  111.  48,  45  X.  E.  435,  Affirming  63  111.  App. 
514;  Hanford  v.  Richart,  66  111.  App.  444;  Hargadine-McKittrick  Dry  Goods  Co. 
v.  Belt,  74  111.  App.  585;  First  Xat.  Bank  v.  McMillan,  9  S.  D.  229,  68  X.  \V. 
537;  Xelson  v.  Leit«r,  190  111.  418,  83  Am.  St.  Rep.  142,  60  X.  E.  851,  Affirming 
93  111.  App.  180, — holding  that  fraudulent  conveyance  to  be  ground  for  attach- 
ment, must  be  with  actual  fraudulent  intent;  McXeil  &  H.  Co.  v.  Plows  &  Co. 
83  111.  App.  190,  holding  conveyance  kept  secret  sustains  attachment;  Curran  v. 
Rothschild,  14  Colo.  App.  500,  60  Pac.  1111,  holding  attachment  justified  by 
transfer  of  property  with  intent  to  delay  creditors,  though  without  dishonest 
intent. 

Cited  in  footnotes  to  Queen  City  Mfg.  Co.  v.  Black,  31  L.R.A.  222,  which 
holds  shipment  by  insolvents  of  manufactured  products  out  of  state,  removal  of 
property  authorizing  attachment;  Penoyar  v.  Kelsey,  34  L.  R.  A.  248,  which 
holds  false  written  statement  as  to  financial  ability  not  known  at  time  credit 
given,  not  basis  for  attachment;  Ancient  Order  of  Hibernians  v.  Sparrow,  64 
L.R.A.  128,  which  holds  liability  of  sureties  on  a  contractor's  bond  not  one  for 
the  "direct  payment  of  money"  so  as  to  authorize  an  attachment. 
Amended  affidavit  in  attachment. 

Cited  in  Ray  v.  Keith,  134  111.  App.  122,  as  to  when  amended  affidavit  in 
attachment  mav  be  filed. 
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30  L.  R.  A.  491,  VOGEL  v.  PEKOC,    157  111.  339,  42  N.  E.  386. 

Followed  without  discussion  in  Vogel  v.  Febertz,   158  111.  395,  43  N.  E.  367; 
Vogel  v.  Dunn,  158  111.  504,  43  X.  E.  361;  and  Vogel  v.  Conrad,  157  111.  363,  ±2 
X.  E.  389. 
Contracts    signed    by    one    party. 

Cited  in  American  Pub.  &  Engraving  Co.  v.  Walker,  87  Mo.  App.  508,  holding 
written  proposal,  assented  to  by  nonsigning  party,  valid  contract;  Raphael  v. 
Hartman,  87  111.  App.  636,  holding  written  contract  under  which  nonsiguiny 
party  worked,  valid;  Sellers  v.  Greer,  172  111.  552,  40  L.  R.  A.  591,  50  N.  E. 
246,  holding  assent  to  and  retention  of  contract  by  nonsigning  party  equivalent 
to  execution;  Case  Threshing  Mach.  Co.  v.  Donalson,  10  Ga.  App.  431,  73  S.  E. 
618,  holding  that  acceptance  of  order  signed  by  party  making  order  is  sufficient 
to  bind  parties;  McDermott  v.  Mahoney,  139  Iowa,  298,  115  X.  W.  32,  holding 
same;  Ramsey  Realty  Co.  v.  Ramsey,  135  Iowa,  614,  113  X.  W.  468,  holding 
one  whose  agreement  has  been  reduced  to  writing  and  who  has  accepted  tin- 
benefits  of  the  same  is  bound  thereby,  although  in  fact  he  signed  the  same  in 
his  representative  capacity.  , 

Contracts    without    mutuality. 

Cited  in  Woolsey  v.  Ryan,  59  Kan.  605,  54  Pac.  664,  holding  agreement  for 
services,  not  mutually  binding,  no  basis  for  action  for  damages  by  nonperform- 
ance;  Allen  v.  Rouse,  78  111.  App.  73,  holding  contract  to  act  as  agent,  impos- 
ing no  obligation  on  one  party,  void;  Missouri,  K.  &  T.  R.  Co.  v.  Bagley.  mi 
Kan.  431,  56  Pac.  759,  holding  railroad's  undertaking  to  transport  corn,  not  ob- 
ligating shipper  to  ship,  void;  Allen  B.  Wrisley  Co.  v.  Mathieson  Alkali  Works. 
107  111.  App.  382,  holding  that  memorandum  which  did  not  bind  purchaser  to 
order  at  all,  nor  any  certain  quantity,  void  as  contract,  for  want  of  mutuality: 
El  Paso  Gas,  Electric  Light  &  P.  Co.  v.  El  Paso,  22  Tex.  Civ.  App.  313,  54  S.  W. 
798,  holding  contract  to  furnish  as  many  lights  as  city  may  designate  void  for 
want  of  mutuality;  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47  W.  Va.  89,  34  S.  E. 
923.  holding  lease  not  binding  on  lessee  not  enforceable  in  equity;  Harding  v. 
Olson.  76  111.  App.  480,  holding  land  contract  binding  one  party  to  make  pay- 
ments binds  other  to  deliver  deed;  Xorth  Chicago  Street  R.  Co.  v.  Chicago 
Union  Traction  Co.  150  Fed.  641,  holding  an  option  to  be  bound  or  not,  at  elec- 
tion of  one  contractor  renders  contract  void;  Couan  v.  Curran,  216  111.  610,  75 
N.  E.  322,  holding  contract  to  purchase  land,  made  by  an  agent,  which  is  not 
binding  on  vendee  for  want  of  authority  on  part  of  agent,  is  not  binding  on 
vendor;  Underwood  Typewriter  Co  v.  Century  Realty  Co.  118  Mo.  App.  208,  94 
S.  W.  787  (dissenting  opinion)  as  to  contract  whereby  one  was  to  work  so  long 
as  his  services  were  satisfactory  to  his  employer  being  void  for  want  of 
mutuality. 

Cited  in  note  (20  L.R.A.  (X.S.)  899)  on  mutuality  of  contract  of  employment 
binding  upon  only  one  party  for  time  designated. 

Distinguished  in  Prudential  Ins.  Co.  v.  Hite,  69  111.  App.  417,  sustaining 
contract  of  employment  stipulating  for  ten  days'  notice  of  claim  before  action ; 
Butterick  Pub.  Co.  v.  Whitcomb,  225,  111.  607,  8  L.R.A.(X.S.)  1007,  80 
N,  E.  247,  holding  contract  of  hiring  which  recites-  that  employee  is  to 
begin  service  at  a  certain  date  and  is  to  be  employed  as  manager  and  that 
"it  is  mutually  understood  that  said  position"  'is  for  five  years  does  not  lack 
•mutuality:  William  W.  Brauer  S.  S.  Co.  v.  Piano  Mfg.  Co.  135  111.  App.  106. 
holding  contract  by  which  a  shipper  undertakes  to  ship  and  the  carrier  under- 
takes to  carry  the  entire  season's  shipments  of  a  firm  is  not  void  for  want  of 
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mutuality  where  there  is  an  approximate  specification  of  the  amount  and  such 
a  contract  is  a  contract  for  the  shipment  of  the  amount  so  specified. 
Special    legislation. 

Cited  in  Saylor  y.  Duel,  236  111.  435,  19  L.R.A. (N.S.)  384,  86  N.  E.  119. 
holding  statute  making  jurisdiction  of  county  court  final  in  proceedings  to  con- 
test local  option  election,  not  special  legislation;  Massie  v.  Cessna,  239  111.  360, 
28  L.R.A.(N.S.)  Ill],  130  Am.  St.  Rep.  234,  88  N.  E.  152,  holding  statute 
regulating  assignment  of  wages  of  wage  earners  not  special  legislation  but  in- 
valid as  depriving  persons  of  property  without  due  process  of  law. 

Cited  in  notes  (62  Am.  St.  Rep.  173)  on  protection  of  corporations  from 
special  and  hostile  legislation;  (139  Am.  St.  Rep.  875)  on  constitutionality  of 
statutes  relating  to  wages. 

Distinguished  in  Lippman  v.  People,   175  111.   109,  51   N.  E.  872,  holding  act 
to  protect  manufacturers  and  dealers  in  certain  beverages  from  loss  of  packages, 
special  legislation. 
Provision  for  recovery  of  attorney's  fee. 

Followed  in  Opaque  Cloth  Shade  Co.  v.  Veight,  161  111.  338,  43  N.  E.  1075, 
sustaining  recovery  of  attorney's  fee  in  action  for  wages. 

Cited  in  Duckwall  v.  Jones,  156  Ind.  686,  58  N.  E.  1056,  sustaining  statute 
permitting  recovery  of  attorney's  fee  on  foreclosure  of  mechanic's  lien;  Sanitary 
District  v.  Ray,  199  111.  65,  93  Am.  St.  Rep.  102,  64  N.  E.  1048,  sustaining  stat- 
ute permitting  plaintiff  to  recover  attorney's  fees  in  action  against  sanitary  dis- 
trict for  overflowing  land;  Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  124,  82  N.  W. 
313,  and  Farmers  &  M.  Ins.  Co.  v.  Dobney,  62  Neb.  222,  97  Am.  St.  Rep.  624, 
86  N.  W.  1070,  sustaining  statute  permitting  recovery  of  attorney's  fee  in  action 
on  real  insurance  policy;  Liquidating  Comrs.  v.  Marrero,  106  La.  135,  30  So.  305, 
sustaining  statute  permitting  recovery  of  attorney's  fee  from  unsuccessful  reg- 
ister of  taxes;  Gano  v.  Minneapolis  &  St.  L.  R.  Co.  114  Iowa,  716,  55  L.  R.'  A. 
265,  footnote  p.  263,  89  Am.  St.  Rep.  393,  87  N.  W.  714,  sustaining  requirement 
for  payment  of  attorney's  fee  on  successful  appeal  by  landowner  from  award  in 
eminent  domain;  Dell  v.  Marvin,  41  Fla.  227,  45  L.  R.  A.  203,  footnote  p.  201, 
79  Am.  St.  Rep.  171,  26  So.  188,  sustaining  statute  allowing  attorney's  fees  to 
successful  plaintiff,  but  not  to  defendant,  in  mechanics'  lien  case;  Gulf,  C.  &  S. 
F.  R.  Co.  v.  Ellis,  165  U  S.  168,  41  L.  ed.  672,  17  Sup.  Ct.  Rep.  255  (dissenting 
opinion),  majority  hoi  ing  statute  permitting  recovery  of  attorney's  fees  by 
plaintiff  in  certain  actions  against  railroad  companies,  unconstitutional;  Hecker 
v.  Illinois  C.  R.  Co.  931  111.  579,  83  N.  E.  456,  as  to  provisions  allowing  at- 
torney's fees  being  valid  police  regulations;  Cascaden  v.  Whnbish,  88  C. 
C.  A.  277,  161  Fed.  245;  Roby  v.  Roby,  9  Idaho,  370,  74  Pac.  957,  3  Ann. 
Cas.  50,  holding  statute  providing  for  attorney's  fees  for  person  enforcing 
miner's  lien,  valid;  Pyramid  Land  &  Stock  Co.  v.  Pierce,  30  Xev.  248,  95  Pac. 
210,  holding  statute  providing  for  an  attorney's  fee  in  favor  of  party  recover- 
ing damages  against  one  urfawfully  herding  or  grazing  stock  on  his  land,  valid. 
Cited  in  footnotes  to  Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co.  31  L.  R.  A.  553, 
which  holds  valid,  act  allowing  attorneys'  fees  in  actions  against  railroad  compa- 
nies for  taking  land  without  making  compensation;  Turner  v.  Boger,  49  L.  R.  A. 
590,  which  holds  provision  for  attorneys'  fees  in  trust  deed,  void;  Atkinson  v. 
Woodnmnsee.  64  L.  R.  A.  325,  which  holds  void,  statute  allowing  reasonable  at- 
torney's fees  to  successful  plaintiff  in  action  to  enforce  mechanic's  lien;  Hart- 
ford Fire  Ins.  Co.  v.  Redding,  67  L.R.A.  518;  L'Engle  v.  Scottish  Union  &  X. 
Ins.  Co.  67  L.R.A.  581. — which  upholds  provision  for  recovery  of  attorney's 
fees  in  certain  cases  against  fire  and  life  insurance  companies. 
L.R.A.  Au.  Vol.  IV.— 40. 
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Cited  in  notes  (60  L.R.A.  322)  on  constitutional  equality  in  the  United 
States  in  relation  to  corporate  taxation;  (17  L.R.A. (X.S.)  914;  79  Am.  St. 
Rep.  179)  on  constitutionality  of  statutes  allowing  attorney's  fee;  (47  L.  e<l. 
U.  S.  824)  on  unconstitutional  inequality  or  discrimination  in  statutes  allow- 
ing attorney's  fees. 

Distinguished   in  Manowsky  v.  Stephan,  233   111.  413,   84  N.   E.  365,   holding 
statute  allowing  mechanic's  lien  holder  and  no  other  lieu  holder  to  recover  at 
torney's  fees  in  action  to  enforce  mechanic's  lien,  unconstitutional. 
Interpretation  of  unambiguous  contracts  or  statutes. 

Cited  in  Cold  Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co.  57  L.  R.  A. 
699,  52  C.  C.  A.  29,  114  Fed.  81,  holding  that  courts  will  not  construe  unambigu- 
ous contract  to  conform  with  supposed  intention;  Johnson  v.  Southern  P.  Co. 
54  C.  C.  A.  511,  117  Fed.  462;  and  Union  Cent.  L.  Ins.  Co.  v.  Champlin,  54  C. 
C.  A.  210,  116  Fed.  860,  holding  that  courts  will  not  import  supposed  intention 
into  unambiguous  law;  Chauncey  v.  Dyke  Bros.  55  C.  C.  A.  591,  119  Fed.  13,  by 
Sanborn,  J.,  dissenting,  who  holds  secret  intention  cannot  be  read  into  unambig- 
uous statute. 

30  L.  R.  A.  495,  JARXAGIX  v.  STRATTON,  95  Tenn.  619,  32  S.  W.  625. 
Liability    of    joint    makers    or    indorsers    of    notes. 

Cited  in  Sully  v.  Campbell,  99  Tenn.  438,  43  L.  R.  A.  165,  42  S.  W.  15,  hold- 
ing several  suits  maintainable  against  makers  of  joint  note. 

Cited  in  footnote  to  Hutchison  v.  Crutcher,  37  L.  R.  A.  89,  which  requires 
presentation  of  note  payable  at  insolvent  bank  to  bank  receiver  administering  at 
other  place  in  same  city. 

Cited  in  note  (36  L.  R.  A.  703)  on  presentment  to  joint  makers  to  hold  in- 
dorsers  of  note. 

Distinguished  in  Xorthrup  v.  Chambers,  90  Mo.  App.  66,  holding  failure  to  give 
notice  of  protest  to  one  releases  all  joint  indorsers  of  note. 

30  L.  R.  A.  497,  ALLEX  v.  ALLEX,  19  R.  I.  114,  61  Am.  St.  Rep.  738,  32  Atl. 

166. 
Rights   in   shore   below   high-water   mark. 

Cited  in  Walsh  v.  Hopkins,  22  R.  I.  420,  48  Atl.  390,  holding  no  prescriptive 
right  acquirable  in  tide-flowed  lands:  Carr  v.  Carpenter.  22  R.  I.  5.'}.3.  .>3  L.  R. 
A.  336,  footnote  p.  333,  48  Atl.  805,  sustaining  upland  owner's  right  to  take  sea- 
weed stranded  on  beach;  Dawson  v.  Broome,  24  R.  I.  371,  53  Atl.  151,  holding 
riparian  owner  has  right  to  fill  in  between  high  and  low  watermark:  Taber  v. 
Xew  York.  P.  &  B.  R.  Co.  28  R.  I.  275.  67  Atl.  9.  holding  title  to  tide  flowed 
lands  is  in  the  state. 

Cited  in  notes  (60  L.R.A.  516)  on  right  to  fish :  (131  Am.  St.  Rep.  763)  on 
law  of  fishing. 

30  L.  R.  A.  498,  HAXOVER  F.  IXS.  CO.  v.  SHRADER.  89  Tex.  35,  59  Am.  St. 

Rep.  25,  32  S.  W.  872,  33  S.  W.  112. 
Inclusion   of   Sundays   and    holidays    in    computing    time. 

Cited  in  American  Tobacco  Co.  v.  Strickling.  88  Md.  509,  41  Atl.  1083,  holding 
Sundays  included  in  computing  thirty  days  allowed  for  signing  bills  of  excep 
tion  after  verdict  rendered:  American  Tobacco  Co.  v.  Strickling,  88  Md.  509,  69 
L.R.A.  913,  41  Atl.  1083,  holding  where  statute  provides  that  an  act  shall  be 
done  within  a  certain  number  of  days  exceeding  seven  Sundays  must  be  included 
in  the  computation  of  the  time. 
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Cited  in  footnotes  to  Merritt  v.  Gate  City  Nat.  Bank,  38  L.R.A.  749,  whic'i 
holds  Sunday  before  term  of  court  beginning  on  Monday  not  excluded  in  fixing 
time  for  filing  action  before  term;  Morris  v.  Union  Nat.  Bank,  50  L.  R.  A.  182, 
which  denies  bank's  liability  for  failure  to  protest  in  due  season  note  falling 
due  on  holiday  under  honest  mistake  as  to  proper  time. 

Cited  in  note   (78  Am.  St.  Rep.  379)   on  computation  of  time. 

Distinguished  in  Bond  v.  Rintleman,  24  Tex.  Civ.  App.  299,  59  S.  W.  48,  hold- 
ing motion  will  not  be  considered  as  overruled  on  last  day  to  act,  falling  on  Sun- 
day. 
Filing-    judicial    papers    on    Sunday. 

Cited  in  Havens  v.  Stiles,  8  Idaho,  252,  56  L.  R.  A.  737,  footnote  p.  736,  67 
Pac.  919,  authorizing  filing  complaint  and  issuing  summons  on  Sunday;  Stephens 
v.  Porter,  29  Tex.  Civ.  App.  559.  69  S.  VV.  423,  holding  valid,  application  to  pur- 
chase state  school  land  filed  Sunday  in  General  Land  Office. 

Cited  in  footnote  to  Pepin  v.  Societe  St.  Jean  Baptiste,  60  L.  R.  A.  626,  which 
authorizes  hearing  and  determination  on  Sunday  of  charges  against  member  of 
benefit  society  resulting  in  expulsion. 
What    constitutes   filing-   of    papers. 

Cited  in  Day  &  C.  Lumber  Co.  v.  Stadler,  139  Ky.  593,  69  S.  W.  712,  holding 
that  paper  is  filed  by  lodging  it  with  clerk,  and  his  indorsement  is  only  evi- 
dential of  fact  and  time  of  filing:  Starbeck  v.  State,  53  Tex.  Crim.  Rep.  194,' 
109  S.  W.  162,  holding  deposit  with  clerk  by  county  attorney  of  affidavit  and 
information  constituted  sufficient  filing  though  clerk  failed  to  make  notation 
thereon. 

Cited  in  footnote  to  Meridian  Nat.  Bank  v.  Hoyt  &  Bros.  Co.  36  L.R.A.  796, 
which  holds  creditor's  bill  not  filed  by  taking  to  clerk's  office  and  having  it  in- 
dorsed and  record  entered  in  docket. 

30  L.  R.  A.  500,  STATE  v.  AUSTIN  CLUB,  89  Tex.  20,  33  S.  W.  113. 
Sale   of  liquors   by  clubs. 

Cited  in  Moriarty  v.  State,  122  Tenn.  444,  25  L.R.A.  (N.S.)  1252,  124  S.  W. 
1016,  holding  that  association  incorporated  for  social  and  fraternal  purposes 
is  not  engaged  in  handling  liquors  for  sale,  where  liquor  is  furnished  to  mem- 
bers at  cost;  Cuzner  v.  California  Club,  155  Cal.  312,  20  L.R.A. (N.S.)  1095,  100 
Pac.  868,  holding  that  a  bona  fide  social  club  is  not  within  the  purview  of  a 
statute  or  ordinance  imposing  a  license  tax  upon  the  business  of  selling  in- 
toxicating liquors;  Moriarty  v.  State,  122  Tenn.  440,  25  L.R.A. (N.S.)  1253, 
124  S.  W.  1016;  holding  a  bona  fide  social  organization  incidentally  furnishing 
intoxicating  liquors  to  its  members  at  cost  is  not  engaged  in  handling  such 
liquors  for  sale  within  meaning  of  statute  imposing  a  license  tax. 

Cited  in  footnotes  to  People  v.  Adelphi  Club,  31  L.  R.  A.  510,  which  holds  dis- 
tribution of  liquor  by  social  club  to  members  not  illegal  sale;  State  ex  rel.  Stev- 
enson v.  Law  &  Order  Club,  62  L.  R.  A.  885,  which  denies  right  of  social  club. 
without  license,  to  dispense  liquors  to  members  in  exchange  for  checks  given  them 
on  payment  of  special  assessments. 

Cited  in  note  (12  L.R.A.(N.S.)  519,  521)  on  applicability  of  liquor  laAvs  to 
social  club. 

Distinguished  in  Krnavek  v.  State,  38  Tex.  Crim.  Rep.  48,  41  S.  W.  612,  hold- 
ing sale  of  liquor  by  steward  to  member  of  social  club  violation  of  local  option 
law;  State  ex  rel.  Young  v.  Minnesota  Club,  106  Minn.  521,  20  L.R.A. (N.S.) 
1104,  119  N.  VV.  494,  holding  distribution,  by  social  club,  of  intoxicating  liquors, 
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to  its  members  for  a  consideration  constitutes  a  "sale"  within  state  prohibiting 

sale  of  intoxicating  liquor  without  a  license. 

"Occupation." 

Cited  in  Cohen  v.  State,  53  Tex.  Crim.  Rep.  426,  110  S.  W.  66,  holding  occu- 
pation signifies  vocation,  calling,  trade;  the  business  which  one  principally 
engages  in  to  procure  a  living  or  obtain  wealth.  , 

30  L.  R.  A.  504,  SMITH  v.  MILWAUKEE  BUILDERS'  &  T.  EXCHANGE,  91 

Wis.  360,  51  Am.  St.  Rep.  912,  64  N.  W.  1041. 
Ordinances    regulating:    building:    operations. 

Cited  in  footnote  to  Bostock  v.  Sams.,  59  L.  R.  A.  282,  which  holds  unauthor- 
ized, ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  conform- 
ing in  size,  appearance,  etc.,  to  existing  buildings. 

Distinguished  in  Koch  v.  Fox,  71  App.  Div.  293,  75  N.  Y.  Supp.  913,  constru- 
ing ordinance  requiring  owner  or  contractor  to  build  covered  way  over  sidewalk 
as  imposing  duty  on  one  doing  work. 
Liability  for  acts  of  Independent  contractor. 

Cited  in  Carlson  v.  Stocking,  91  Wis.  435,  65  N.  W.  58,  holding  employer  not 
liable  for  acts  of  independent  contractor  unless  damage  necessarily  results  from 
ordinary  mode  of  doing  work;  Vosbeck  v.  Kellogg,  78  Minn.  181,  80  N.  W.  957: 
and  Pioneer  Fireproof  Constr.  Co.  v.  Hansen,  176  Hi.  110,  52  N.  E.  17,  holding 
reservation  of  right  of  inspection  does  not  render  one  liable  for  negligence  of  con- 
tractor's servants;  Thomas  v.  Hammer  Lumber  Co.  153  N.  C.  358,  32  L.R.A. 
(X.  S. )  587,  69  S.  E.  275,  holding  that  owner  of  logging  railway  is  not  liable 
for  injury  by  fire  set  by  employees  of  independent  contractor  independently  of 
any  apparatus  used  in  operation  of  road;  Frostman  v.  Stirrat  &  G.  Invest.  Co. 
65  Wash.  613,  118  Pac.  742,  holding  that  owner  is  liable  for  injury  to  person 
on  sidewalk  caused  by  falling  timber,  where  owner  procured  permit  but  inde- 
pendent contractor  was  required  By  contract  to  erect  staging  over  sidewalk; 
Miller  v.  Merritt,  211  Pa.  135,  60  Atl.  508;  Louisville  &  X.  R.  Co.  v.  Chcatham, 
118  Tenn.  181,  100  S.  W.  902;  Smith  v.  Humphreysville,  47  Tex.  Civ.  App.  144, 
104  S.  W.  495,  holding  reservation  by  employer  of  the  right  to  supervise  the 
work  for  the  purpose  merely  of  determining  whether  it  is  being  done  in  con- 
formity to  contract,  does  not  affect  the  independence  of  the  contract;  Galatia 
Coal  Co.  v.  Harris,  116  111.  App.  74.  holding  one  who  contracts  to  do  a  specific 
piece  of  work  furnishing  his  own  assistants,  and  executing  work  according  to 
his  own  ideas  without  being  subject  to  orders  of  person  for  whom  he  is  doing 
the  work,  in  respect  to  details  of  same,  is  an  independent  contractor?  Walker 
v.  Simmons  Mfg.  Co.  131  Wis.  549,  111  X.  W.  694,  holding  master  liable  to 
one  employed  in  factory  doing  piece  work  who  was  injured  by  reason  of  de- 
fective machinery;  Murphy  v.  Herold  Co.  337  Wis.  617,  119  N.  W.  294,  holding 
lessee  of  building  to  whom  drayman  was  delivering  merchandise,  liable  for  negli- 
gence of  drayman  in  leaving  hatchway  open. 

Cited  in  footnotes  to  Wertheimer  v.  baunders,  37  L.  R.  A.  146,  which  holds  land- 
lord liable  for  independent  contractor's  negligence  in  putting  new  roof  on  build- 
ing; Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R.  A.  285.  which  holds  landlord  liable  for  in- 
dependent contractor's  negligence  in  putting  in  automatic  fire  extinguisher ;  Boomer 
v.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of 
bricks  through  negligence  of  independent  contractor  repairing  chimney;  Sanford 
v.  Pawtucket  Street  R.  Co.  33  L.  R.  A.  564,  which  denies  liability  of  street 
railway  company  for  negligence  of  contractor  building  road;  Thompson  v.  Lowell, 
1.  &  H.  Street  R,  Co.  40  L.  R.  A.  345,  which  holds  street  railway  company  liable 
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for  injury  to  spectator  at  free  exhibition  of  inarkmanship  given  by  independent 
contractor  on  company's  grounds;  Hoff  v.  Shockley,  64  L.  R.  A.  538,  which  holds 
property  owner  not  liable  for  injuries  to  traveler  by  obstructions  placed  in  street, 
without  danger  signals,  by  independent  contractor  constructing  building. 

Cited  in  notes  (65  L.R.A.  479)  as  to  who  are  independent  contractors;  (65 
L.R.A.  644)  on  general  rules  as  to  absence  of  liability  of  employer  for  torts  of 
independent  contractor;  (76  Am.  St.  Rep.  383,  385,  389,  397,  409)  on  liability 
for  negligence  and  torts  of  independent  contractors. 

Distinguished  in  Hiroux  v.  Baum,  137  Wis.  201,  19  L.R.A. (N.S.)  334,  118  N. 
W.  533,  holding  where  defendant's  son  was  operating  an  automobile  under  in- 
structions of  third  person  from  whom  the  machine  was  purchased  under  agree- 
ment to  give  the  son  instructions  the  jury  were  warranted  in  finding  son  had 
possession  of  machine  as  agent  of  father  and  instructor  did  not  have  possession  as 
independent  contractor. 
Violation  of  statute  or  ordinance  as  negligence. 

Cited  in  Klatt  v.  N.  C.  Foster  Lumber  Co.  97  Wis.  646,  73  N.  W.  563,  holding 
failure  to  comply  with  statute  requiring  guards  on  dangerous  gearing  negligence 
per  se;  Decker  v.  McSorley,  111  Wis.  96,  86  X.  W.  554,  holding  violation  of  ordi- 
nance against  letting  horses  run  at  large  in  streets,  negligence  per  se;  Brown  v. 
Chicago  &  N.  W.  R.  Co.  109  Wis.  390,  85  N.  W.  271,  holding  failure  to  comply 
with  statutory  regulations  as  to  speed  of  trains  negligence  per  se;  Young  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  100  Iowa,  360,  69  N.  W.  682,  holding  violation  of  statute 
prohibiting  boarding  moving  train  negligence  per  se;  Burns  v.  Chicago,  M.  &  St. 
P.  R.  Co.  104  Wis.  654,  80  N.  W.  927,  holding  railroad's  failure  to  comply  with 
statute  requiring  unloading  stock  for  rest,  actionable  negligence;  Fonder  v. 
General  Constr.  Co.  146  Wis.  9,  130  N.  W.  884,  holding  that  duty  of  master  un- 
der statute  relating  to  appliances,  is  not  delegable,  but  whoever  performs  it  is 
vice-principal;  Schweikert  v.  John  R.  Davis  Lumber  Co.  145  Wis.  637,  130  X. 
W.  508;  Willette  v.  Rhinelander  Paper  Co.  145  Wis.  563,  130  X.  W.  853,  holding 
that  failure  of  master  to  comply  with  statute  designed  to  prevent  injury  to  em- 
ployee, is  negligence  per  se;  West  v.  Bayfield  Mill  Co.  144  Wis.  122,  45  L.R.A. 
(X.S. )  134,  128  X.  W.  992  (dissenting  opinion),  on  liability  of  master  for  in- 
jury to  servant  for  failure  of  former  to  comply  with  statutory  regulations; 
O'Donnell  v.  Riter-Conley  Mfg.  Co.  124  111.  App.  546,  holding  violation  of  valid 
building  ordinance  which  has  for  its  object  the  protection  of  persons  engaged 
in  the  erection  of  buildings,  constitutes  actionable  negligence;  Sharon  v.  Winne- 
bago  Furniture  Mfg.  Co.  141  Wis.  189,  124  N.  W.  299,  holding  employment  of  a 
boy  under  age  of  sixteen  years  in  operating  a  circular  saw,  in  violation  of  stat- 
ute, is  negligence  as  a  matter  of  law. 

Cited  in  notes  (5  L.R.A. (X.S.)  258)  on  violation  of  police  ordinance  as 
ground  for  private  action;  (104  Am.  St.  Rep.  657)  on  enforcement  of  street 
railway  ordinances  by  making  violation  a  predicate  for  negligence. 

Distinguished  in  Stafford  v.  Chippewa  Valley  Electric  R.  Co.  110  Wis.  352,  85 
X.  W.  1036,  holding  failure  to  comply  with  ordinance  requiring  continuous  ring- 
ing of  bell  on  street  cars,  not  promoting  safety,  not  actionable  negligence;  Tout- 
loff  v.  Green  Bay,  91  Wis.  494,  65  X.  W.  168,  holding  lot  owner  not  liable  to 
passerby  under  charter  provision  requiring  abutter  to  keep  sidewalk  in  repair. 
Recovery  for  future  suffering. 

Cited  in  Boelter  v.  Ross  Lumber  Co.  103  Wis.  330,  79  N.  W.  243,  holding  that 
future  disability  must  be  reasonably  certain  to  justify  damages;  Illinois  C.  R. 
Co.  v.  Davidson,  22  C.  C.  A.  313,  46  U.  S.  App.  300,  76  Fed.  524,  holding  instruc- 
tion that  jury  may  consider  suffering  which  person  "may"  have  endured  or  "is 
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likely"  to  endure,  harmless;  Chicago  &  X.  W.  R,  Co.  v.  De  Clow,  61  C.  C.  A.  36, 
124  Fed.  144,  sustaining  charge  allowing  recovery  for  future  pain  and  suffering, 
in  case  of  finding  of  reasonable  certainty  of  future  suffering;  Chicago.  Mt.  &  St. 
P.  R.  Co.  v.  Lindeman,  75  C.  C.  A.  18,  143  Fed.  950,  holding  liability  for  future 
damages  for  personal  injuries  is  strictly  limited  to  compensation  for  such  pain 
and  other  effects  are  reasonably  certain  to  result  from  it. 

Distinguished  in  Bailey  v.  Cenjerville,  108  Iowa,  27,  78  X.  W.  831,  sustaining 
instruction  permitting  recovery  for  "probably"  continuing  disability. 
Weight  of  negative  testimony. 

Cited  in  Hildman  v.  Phillips,  106  VVis.  617,  82  X.  W.  566,  holding  it  court's 
duty  to  instruct  jury  that  negative  is  entitled  to  little  weight  as  against  positive 
credible  testimony;  Alft  v.  Clintonville,  126  Wis.  339,  105  X.  W.  561,  holding 
instruction  of  court  that  testimony  of  one  or  more  witnesses  who  passed  over 
sidewalk  in  question  and  did  not  see  loose  planks  is  negative  in  character  and 
entitled  to  little  weight,  proper. 

30  L.  R,  A.  508,  CINCINNATI  STREET  R.  CO.  v.  MURRAY,  53  Ohio  St.  570,  42 

N.  E.  596. 
Running-   street   car   over   crossing. 

Cited  in  footnotes  to  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co..  Prosecutor,  v.  Cape 
May,  36  L.  R.  A.  657,  which  sustains  ordinance  requiring  electric  street  car  to 
stop  before  crossing  intersecting  street :  Xew  York  &  G.  Lake  R.  Co.  v.  Xew  Jersey 
Electric  R.  Co.  38  L.  R.  A.  516,  which  requires  same  care  from  those  operating 
electric  car  to  prevent  collision  with  steam  car  as  is  required  from  other  persons. 
Violation  of  statute  or  ordinance  as  negligence. 

Cited  in  footnotes  to  Fielders  v.  Xorth  Jersey  Street  R.  Co.  59  L.  R.  A.  4.V>, 
which  denies  liability  of  street  railway  company  for  injury  by  defect  in  pavement 
between  tracks;  Holwerson  v.  St.  Louis  A  Suburban  R.  Co.  50  L.  R.  A.  850,  which 
denies  effect  on  street  railway  company's  liability  towards  person  injured  by  car, 
of  general  city  ordinance  unconnected  with  grant  of  franchise :  Marino  v.  Lehmaier. 
61  L.  R.  A.  812,  which  holds  violation  of  penal  statute  against  employing  children 
of  certain  age  in  factory,  negligence;  Duval  v.  Atlantic  Coast  Line  R.  Co.  65 
L.R.A.  722,  which  holds  railroad  company's  violation  of  contract  with  munici- 
pality as  to  speed  of  trains  evidence  of  negligence:  Frontier  Steam  Laundry  Co. 
v.  Connolly,  68  L.R.A.  425,  which  holds  owner's  failure  to  comply  with  ordi- 
nance requiring  fire-proof  shutters  on  brick  buildings  not  such  negligence  as  to 
render  him  liable  for  destruction  by  fire  communicated  through  unprotected 
windows  of  goods  in  his  possession  as  bailee. 

Inability    of    railroad    company    falling    to    maintain    grates    at    street    car 
crossing. 

Cited  in  Kopp  v.  Baltimore  &  0.  S.  W.  R.  Co.   6  Ohio  C.  C.  X.   S.   104,   25 
Ohio  C.  C.  547,  holding  a  railroad  company  was    liable  for  injury  to  a  passenger 
on  a  street  car  received  in  a  collision  at  a  street  crossing,  no  gates  being  pro- 
vided by  the  railroad  company. 
Actionable   negligence. 

Cited  in  Shrum  v.  Cincinnati  &  M.  Valley  R.  Co.  8  Ohio  X.  P.  29,  10  Ohio  S. 
&  C.  P.  Dec.  248,  holding  an  action  for  damages  where  the  petition  charged  it 
due  to  defendant's  negligence  a  cause  of  action  was  not  charged  where  the  acts 
causing  the  accident  did  not  appear  to  have  been  caused  by  defendant's  negli- 
gence. 
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i»«-«r«-«-   of  cnre. 

Cited  in  Cincinnati  Traction  Co.  v.  Baron,  3  Ohio  N.  P.  N.  S.  638,  16  Ohio 
S.  &  C.  P.  Dec.  541,  holding  a  charge  that  defendant  was  bound  to  the  degree  of 
care  a  "prudent"'  man  would  exercise  under  the  same  circumstances  was  not 
bad  because  it  did  not  say  ''ordinarily  prudent." 
When   question  of  neg-Ii&ence  for  court. 

Cited  in  Bohl  v.  Dell  Rapids,  15  S.  D.  624,  91  N.  W.  315,  holding  that  question 
whether  jury  would  be  warranted  in  finding  negligence  is  for  court  when  facts 
undisputed. 

30  L.  R.  A.  513,  HUDSON  FURNITURE  CO.  v.  HARDING,  17  C.  C.  A.  203,  34  U. 

S.  App.  148,  70  Fed.  468. 
When   Federal  courts  not  bound  by  state  decisions. 

Cited  in  Manship  v.  New  South  Bldg.  &  L.  Asso.  110  Fed.  858,  holding  state  de- 
cisions as  to  law  governing  contract  between  loan  association  and  borrower  re- 
siding in  another  state  not  binding  on  Federal  courts. 

Cited   in   note    (40   L.R.A.(N.S.)    405,   406)    on  questions   of   state   law   as   to 
which  state  courts  decisions  must  be  followed  in  actions  originating  in,  or  removed 
to  Federal  courts. 
What   law  groverns  contracts. 

Cited  in  Western  Springs  v.  Collins,  40  C.  C.  A.  35,  98  Fed.  935,  holding  liability 
on  covenants  of  wife  joining  in  husband's  deed  governed  by  law  of  state  where 
land  situated. 

Cited  in  note   (61  L.  R.  A.  194,  200,  217)   on  conflict  of  laws  as  to  negotiable 
paper. 
Power  of  insolvent  corporation  to  create  preference. 

Cited  in  Atlas  Tack  Co.  v.  Exchange  Bank,  111  Ga.  708,  36  S.  E.  939,  denying 
validity  of  mortgage  to  secure  creditor  of  insolvent  corporation  holding  note  in- 
dorsed by  directors. 
What  reviewable   on   appeal    from   general   finding. 

Cited  in  Fourth  Nat.  Bank  v.  Belleville,  27  C.  C.  A.  675,  53  U.  S.  App.  628,  83 
Fed.  675,  and  Burrows  v.  Niblack,  28  C.  C.  A.  131,  53  U.  S.  App.  712,  84  Fed. 
113,  holding  that  appellate  court  cannot  review  trial  court's  alleged  error  in  mak- 
ing general  finding;  Randle  v.  Barnard,  26  C.  C.  A.  570,  53  U.  S.  App.  377,  81 
Fed.  684,  holding  that  appellate  court  will  only  consider  whether  judgment  was 
correctly  rendered  upon  special  finding  of  facts. 
Effect  on  indorser  of  want  of  notice  of  dishonor. 

Cited  in  footnote  to  Aebi  v.  Bank  of  Evansville,  68  L.R.A.  964,  which  holds 
that  bank  accepting  check  on  deposit  with  depositor's  indorsement  discharges 
indorser  from  liability  by  failing  to  notify  him  of  nonpayment  for  nearly  a 
month  though  bank  waited  in  hope  that  check  sent  by  mail  would  reach  desti- 
nation. 

Cited  in  note  (33  L.R.A.  (N.S.)  640)  on  implied  waiver  of  presentment  and 
notice  by  indorser  before  maturity,  by  known  insolvency  of  maker. 

30  L.  R.  A.  521,  MORGAN  v.  KENNEDY,  62  Minn.  348,  54  Am.  St.  Rep.  647,  64 

N.  W.  912. 
liability   of  husband    or   wife   for  acts   or  torts   of   other. 

Cited  in  Kies  v.  Young,  64  Ark.  388,  62  Am.  St.  Rep.  198,  42  S.  W.  669,  holding 
husband's  common-law  liability  for  wife's  antenuptial  debts  not  abrogated  by  en- 
abling acts;  Kellar  v.  James,  63  W.  Va.  143,  14  L.R.A. (N.S.)  1009,  59  S.  E.  939, 
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holding  that  husband  is  not  relieved  from  liability  for  wife's  torts  by  married 
women's  laws;  Jackson  v.  Williams,  92  Ark.  490,  25  L.R.A. ( N.S. )  842,  123  S. 
W.  751,  holding  husband  liable  for  slander  by  wife,  though  he  was  not  present 
and  in  no  way  participated  in  slander. 

Cited  in  footnotes  to  Lane  v.  Bryant,  36  L.  R.  A.  709,  which  denies  husband's 
liability  for  slander  by  wife;  Henley  v.  Wilson,  58  L.  R.  A.  941,  which  sustains 
husband's  common-law  liability  for  wife's  torts. 

Cited  in  notes  (25  L.R.A.  (N.S.)  840)  on  effect  of  married  woman's  acts  on 
husband's  liability  for  wife's  torts;  (92  Am.  St.  Rep.  169)  on  liability  of  hus- 
band for  torts  of  wife;  (131  Am.  St.  Rep.  143,  155,  159)  on  liability  of  married 
women  for  torts. 

Distinguished  in  Blake  v.  Smith,  19  R.  I.  478,  34  Atl.  995,  holding  that  wife 
cannot  be  made  defendant  in  action  for  slanderous  words  spoken  bby  husband. 

Disapproved    in    Schuler   v.   Henry,    42    Colo.   372,    14    L.R.A. (N.S.)    1011,    94 
Pac.  360,  holding  husband  not  liable  for  tort  of  wife,  committed  during  coverture 
and  without  his  presence,  and  in  which  he  in  no  manner  participated. 
\VitV  as   \vi<  IK-.-.S  against  husband. 

Cited  in  footnotes  to  Frankenthal  v.  Solomonson,  44  L.  R.  A.  311,  which  author- 
izes wife's  examination  on  supplementary  proceedings  against  husband  without  his 
consent;  State  v.  Kodat,  51  L.  R,  A.  509,  which  holds  that  divorce  does  not  make 
wife  competent  witness  against  husband  as  to  crime  previously  committed. 
What    charges    defamatory. 

Cited  in  Morse  v.  Star  Co.  118  App.  Div.  258,  103  N;  Y.  Supp.  496,  holding 
publication  charging  drunkenness  libellous  per  se;  Sipp  v.  Coleman,  179  Fed. 
999,  holding  that  complaint  for  slander  alleging  that  defendant  stated  that 
plaintiff  had  been  convicted  of  beating  his  mother,  imputed  criminal  oit'ense,  and 
inunendo  was  unnecessary. 

Cited  in  footnote  to  Hollenbeck  v.  Hall,  39  L.  R.  A.  734,  which  holds  publication 
that  trader  is  dishonest,  in  pleading  statute  of  limitations,  not  libelous. 

30  L.  R.  A.  532,  STATE  ex  rel.  STANFORD  v.  ELLINGTON,  117  N.  C.  158,  53 

Am.  St.  Rep.  580,  23  S.  E.  250. 
Presumption  as  to  quorum. 

Cited  in  State  ex  rel.  Cherry  v.  Burns,  124  N.  C.  766,  33  S.  E.  136,  holding 
quorum  of  legislature  presumed  present  at  election  of  officer:  Com.  v.  King,  34 
Pa.  Co.  Ct.  235,  17  Pa.  Dist.  R.  787,  holding  where  it  appears  that  a  quorum  was 
present  at  a  certain  time,  and  it  does  not  appear  that  after  that  time  there  was 
an  adjournment,  it  will  be  presumed  that  the  quorum  continued  present. 
What  constitutes  quorum. 

Cited  in  Re  Schuylkill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  that 
majority  of  political  executive  committee  constitutes  quorum  -.  Boggess  v.  Bux- 
ton,  67  W.  Va.  695,  —  L.R.A. (N.S.)  — ,  69  S.  E.  367,  21  Ann.  Cas.  289  (dis- 
senting opinion),  on  majority  of  members  of  board  or  committee  as  necessary 
to  constitute  quorum. 

Cited  in  footnote  to  Wampler  v.  State,  38  L.  R.  A.  829,  which  authorizes  man- 
damus to  compel  township  trustee  to  meet  with  others  in  order  to  obtain  quorum. 
Validity  of  election  by  less  than  quorum. 

Cited  in  State  Prison  v.  Day,  124  N.  C.  383,  46  L.  R.  A.  302.  32  S.  E.  748  (dis- 
senting opinion),  as  to  invalidity  of  election  of  officers  by  legislature  when  no 
quorum  is  present. 
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Kiuh(     to    recover    office. 

Cited  in  State  ex  rcl.  Cherry  v.  Burns,  124  N.  C.  766,  33  S.  E.  136,  holding  that 
claimant  of  office  can  succeed  only  when  legally  elected. 

30  L.  R,  A.  534,  GURNEY  v.  MINNEAPOLIS  UNION  ELEVATOR  CO.  63  Mihn. 

70,  65  N.  W.  136. 
Effect    of   order   authorizing?    condemnation    of    fee. 

Cited  in  Fletcher  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.  67  Minn.  344,  69  N.  W.  1085, 
holding  that  order  in  railroad  condemnation  proceedings  providing  for  acquisition 
of  free  authorities  taking  of  easement  only;  Georgia  Granite  R.  Co.  v.  Venable, 
129  Ga.  347,  58  S.  E.  864,  holding  railroad  acquired  easement  for  as  long  as  it 
conducted  its  business. 
Railroad's  right  to  lease  lands. 

Cited  in  Michigan  C.  R.  Co.  v.  Bullard,  120  Mich.  418,  79  N.  W.  635,  upholding 
validity  of  lease  of  portion  of  right  of  way  to  facilitate  handling  lessee's  freight; 
Abraham  v.  Oregon  &  C.  R.  Co.  37  Or.  502,  64  L.  R.  A.  395,  82  Am.  St.  Rep.  779, 
60  Pac.  899.  upholding  railroad's  right  to  lease  lands  for  hotel;  Richmond  Cot- 
ton Oil  Co.  v.  Castellaw,  134  Ga.  472,  67  S.  E.  1126,  on  right  of  railroad  to  per- 
mit licensee  to  use  part  of  right  of  way  for  storing  freight,  when  so  used  as  not 
to  interfere  with  performance  of  railroad's  duties;  Danville  &  W.  R.  Co.  v. 
Lybrook,  111  Va.  634,  69  S.  E.  1066,  Ann.  Cas.  1912,  A,  175,  holding  that  rail- 
road may  permit  use  of  its  right  of  way  for  buildings  for  storage  and  delivery 
of  freight. 

Cited  in  note   (36  L.R.A.  (N.S.)    516,  520)    on  uses  to  which  railroad  right  of 
way  may  be  devoted. 
What    is   a    public    use. 

Cited  in  Stewart  v.  Great  Northern  R.  Co.  65  Minn.  518,  33  L.  R.  A.  429,  68  N. 
W.  208,  sustaining  statute  authorizing  acquisition  of  land  for  public  grain  ele- 
vators by  condemnation;  Xeitzel  v.  Spokane  International  R.  Co.  65  Wash.  Ill, 
36  L.R.A.  (N.S.)  528.  117  Pac.  864,  holding  that  wholesale  grocery  business  con- 
ducted by  private  corporation  is  not  so  far  public  use  that  railroad  may  lease 
for  such  business  lands  condemned  for  railroad  purposes. 

30  L.  R.  A.  537,  WHITE  v.  SOLOMON,  164  Mass.  516,  42  N.  E.  104. 
"When  vendor  may  recover  purchase  price. 

Cited  in  Mitchell  v.  Le  Clair,  165  Mass.  311,  43  N.  E.  117,  holding  that  setting 
apart  goods  on  receipt  of  acceptance  of  offer  entitles  vendor  to  recover  price; 
Smith  v.  Aldrich,  180  Mass.  369,  62  N.  E.  381,  sustaining  right  of  conditional 
vendor  to  recover  unpaid  instalments;  Perkins  v.  Grobben.  116  Mich.  178,  39  L.  R. 
A.  818,  72  Am.  St.  Rep.  512,  74  X.  W.  469,  holding  that  retaking  property  condi- 
tionally sold  precludes  recovery  of  unpaid  purchase  price;  Rastetter  v.  Reynolds, 
160  Ind.  139,  66  N.  E.  612,  sustaining  recovery  for  elm  strips  cut  according  to 
order,  delivered  to  purchaser,  but  rejected  on  account  of  shrinkage,  when  usage  ex- 
isted of  ordering  them  over  size  to  allow  for  shrinkage;  William  W.  Bierce  v. 
Hutchins,  205  U.  S.  348,  51  L.  ed.  834,  27  Sup.  Ct.  Rep.  524,  holding  stipulation 
that  sale  is  conditional  and  goods  remain  property  of  seller  until  payment  of 
note  given  for  price  is  lawful  and  enforceable:  American  Soda  Fountain  Co.  v. 
Vaughn,  69  N.  J.  L.  585,  55  Atl  54;  National  Cash  Register  Co.  v.  South  Bay 
Club  House,  64  Misc.  128,  118  N.  Y.  Sugp.  1044;  Jessup  v.  Fairbanks,  M. 
&  Co.  38  Ind.  App.  676,  78  N.  E.  1050, — holding  where  consideration  of  contract 
of  sale,  the  vendor  retaining  title  to  goods  until  purchase  price  is  paid,  is  the 
delivery  of  the  goods  with  the  right  to  acquire  title  thereto,  the  contract  is  not 
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discharged  by  innocent  destruction  of  goods  and  vendor  can  recover  full  pur- 
chase p°rice;" National  Cash  Register  Co.  v.  Dehn,  139  Mich.  411,  102  X.  W. 
965;  National  Cash  Register  Co.  v.  Hill,  136  X.  C.  278,  68  L.R.A.  106,  48  S.  E. 
637; — holding  where  defendants  ordered  from  plaintiff  an  article,  agreeing  in 
consideration  of  shipment  to  pay  in  monthly  installments  until  all  installments 
should  be  paid,  plaintiff  was  entitled  upon  refusal  of  defendants  to  accept  such 
when  tendered,  to  sue  for  purchase  price;  Gaar  v.  Fleshman,  38  Ind.  App.  493, 
77  N.  E.  744,  holding  where  vendor  in  his  contract  of  sale  provides  that  title  to 
the  goods  shall  not  pass  until  settlement  is  concluded  and  accepted  by  vendor, 
and  goods  are  shipped  and  vendee  refuses  to  accept,  an  action  by  vendor  for 
purchase  price  is  an  election  to  treat  sale  as  absolute  and  title  vests  in  vendee; 
Frisch  v.  Wells,  200  Mass.  430,  23  L.R.A.  (X.S.)  145,  86  X.  E.  775,  holding 
action  for  unpaid  purchase  price  precludes  action  of  replevin;  Toledo  Com- 
puting Scale  Co.  v.  Tyden,  141  111.  App.  25,  as  to  mta-sure  of  damages  for  re- 
fusing to  accept  merchandise  ordered. 

Cited  in  notes  (32  L.R.A.  458)  on  rights  and  liabilities  of  vendor  and  pur- 
chaser by  conditionl  sale  on  default  of  payment;  (68  L.R.A.  101,  105)  on 
remedy  of  conditional  vendor  for  refusal  to  accept. 

Distinguished  in  Barrie  v.  Quinby,  206  Mass.  266,  92  X.  E.  451,  holding  that 
upon  proof  of  repudiation  of  whole  contract  by  refusal  to  accept  installment, 
seller  can  recover  only  damages  for  breach,  where  title  to  goods  were  not  to  pass 
until  their  delivery. 
Damages   for  breach   of   contract   of   sale. 

Cited  in  Acme  Food  Co.  v.  Older,  64  W.  Va.  269,  17  L.R.A. (X.S.)   817,  61  S. 
E.  235,  holding  if  an  executory  contract  of  sale  has  been  broken  by  vendee  be- 
fore title  has  passed,  the  measure  of  damages  is  the  difference  between  contract 
price  and  value  of  property. 
Evidence    of    handwriting. 

Cited  in  note  (63  L.  R.  A.  980)  on  competency  of  witness  to  handwriting. 
Bayer's    risk. 

Cited  in  note  (75  Am.  St.  Rep.  78)  on  buyer's  risk. 

30  L.  R.  A.  540,  JACKSONVILLE  ELECTRIC  LIGHT  CO.  v.  JACKSOXVILLE, 

36  Fla.  229,  51  Am.  St.  Rep.  24,  18  So.  677. 
Extent  of  municipal  powers. 

Cited  in  Florida,  C.  &  P.  R.  Co.  v.  Ocala  Street  &  Suburban  R.  Co.  39  Fla.  322. 
22  So.  692.  denying  city's  power  to  give  street  railroad  exclusive  right  to  construct 
tracks  in  street  for  stated  period;  Mayo  v.  Washington.  122  X.  C.  25,  40  L.  R.  A. 
169,  footnote  p.  163,  29  S.  E.  343  (dissenting  opinion),  majority  denying  right 
of  municipality  to  purchase  electric  light  plant  and  create  debt  for  same :  Mealey 
v.  Hagerstown,  92  Md.  754,  48  Atl.  746,  favoring,  but  not  deciding,  question  as  to 
authority  of  municipal  corporation,  owning  its  own  plant,  to  furnish  electric  light 
to  citizens;  Jacksonville  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  57  Fla.  378,  49 
So.  509,  holding  that  city  had  no  authority  to  fix  maximum  rates  to  be  charged 
by  telephone  company,  where  it  was  operating  under  ordinance  not  prescribing 
such  rates;  State  ex  rel.  Worley  v.  Lewis,  55  Fla.  576,  46  So.  630,  holding  city 
had  no  authority  to  pass  an  ordinance  imposing  license  tax  upon  express  com- 
panies; Tampa  v.  Tampa  Waterworks  Co.  45  Fla.  619.  34  So.  631,  holding  under 
statute  municipalities  have  authority  to  pass  ordinances  fixing  reasonable  rates 
to  be  charged  for  water  supplied  by  water  company  to  municipality  and  its  in- 
habitants: Jacksonville  v.  Southern  Bell  Teleph.  &  Teleg.  Go.  57  Fla.  382.  49 
So.  509,  holding  city  had  no  implied  power  to  fix  maxium  telephone  rates  to  be 
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charged  by  telephone  company  using  the  streets  under  an  ordinance  which  con- 
tained no  reservation  of  the  right  to  fix  such  rates;  State  ex  rel.  Ellis  v.  Tampa 
Waterworks  Co.  56  Fla.  865,  19  L.R.A.  (N.S.)  187,  47  So.  358,  holding  unless 
expressly  or  impliedly  restrained  by  statute  a  municipality  has  a  discretion  in 
the  choice  of  means  and  methods  for  exercising  the  powers  given  it  for  govern- 
mental or  public  purposes;  Cary  v.  Blodgett,  10  Cal.  App.  467,  102  Pac.  668; 
Baker  v.  Cartersville,  127  Ga.  225,  56  S.  E.  249;  Overall  v.  Madisonville,  125 
Ky.  690,  12  L.R.A. (N.S.)  426,  102  S.  W.  278,— holding  city  had  power  to  install 
light  plant  for  public  lighting  and  incidentally  light  to  inhabitants;  Lachman 
v.  Walker,  52  Fla.  300,  42  So.  461,  holding  while  grants  to  municipalities,  re- 
sulting in  public  burdens,  are  to  be  strictly  construed,  the  construction  must 
nevertheless  be  sensible  and  based  upon  entire  context. 

Cited  in  footnotes  to  Mitchell  v.  Xegaunee,  38  L.  R.  A.  157,  which  sustains 
right  of  city  to  own  electric  light  plant  to  furnish  light  to  citizens;  Edgerton 
v.  Goldsboro  Water  Co.  48  L.  R.  A.  444,  which  holds  cost  of  providing  water  for 
city  authorized  by  charter  not  a  "necessary  expense;"  Fawcett  v.  Mt.  Airy,  63  L. 
R.  A.  870,  which  sustains  municipality's  power  to  incur  expense  of  owning  and 
operating  water  and  electric  light  plants  without  submitting  proposition  to  voters. 

Cited  in  note  (15  L.R.A. (N.S. )  712)  on  power  of  municipality  to  own  elec- 
tric light  pla,nt. 

Distinguished  in  effect  in  Mernaugh  v.  Orlando,  41  Fla.  437,  27  So.  34,  holding 
that  power  in  city  to  regulate,  does  not  authorize  ordinance  prohibiting,  sale  of 
liquor;  Wadsworth  v.  Concord,  133  N.  C.  598,  45  S.  E.  948,  holding  that  town  com- 
missioners cannot  make  binding  contract  for  electric  lighting  extending  beyond 
their  term. 
Questions  considered  In  particular*  action. 

Cited  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  349,  39  So.  929,  holding  in  a 
quo  warranto  proceeding  where  according  to  record  the  case  could  be  disposed 
of  on  its  merits  matters  of  practice  will  not  be  disposed  of. 

.30  L.  R.  A.  546,  MORRISON  v.  ST.  PAUL  &  N.  P.  R.  CO.  63  Minn.  75,  65  N.  W. 

141. 
l.oiig-term   railroad   leases. 

Cited  in  Traverse  County  v.  St.  Paul,  M.  &  M.  R,  Co.  73  Minn.  426,  76  N.  W. 
217,  holding  lease  of  railroad  to  another  company  assuming  debts,  which  proceeds 
of  land  sales  also  go  to  pay,  no  sale. 

Cited  in  footnote  to  St.  Bernarde  v.  Kemper,  45  L.  R.  A.  662,  which  sustains 
right  of  lessee  in  possession  under  lease  for  ninety-nine  years,  renewable  forever, 
to  petition  for  street  improvement, 
l.i-nal    effect  as   test   of   nature   of   transaction. 

Cited  in  State  v.  Evans,  99  Minn.  225,  108  N.  W.  958,  9  Ann.  Gas.  520, 
holding  its  legal  effect  and  not  its  form  determines. 

30  L.  R.  A.  549,  THAYER  v.  HUMPHREY,  91  Wis.  276,  51  Am.  St.  Rep.  887,  64 

N.  W.  1007. 
Relative  priorities  of  individual  and  firm  creditors. 

Cited  in  Re  Gilbert,  94  Wis.  115,  68  N.  W.  863,  holding  firm  debts  of  partner- 
ship provable  against  partnership  which  is  individual  member  thereof  subject  to 
rights  of  latter's  separate  creditors;  Weil  v.  Jaeger,  73  111.  App.  277,  holding  that 
creditor  of  old  firm  may  prove  claim  against  estate  of  new  firm  treated  as  valid 
in  assignment;  Rollins  v.  Humphrey,  98  Wis.  72,  73  N.  W.  331,  holding  partner- 
ship postponed  to  individual  creditors  in  distributing  estate  of  insolvent  partner; 
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Re  Wilcox,  94  Fed.  102,  holding  individual  creditors  of  bankrupt  preferred  to  firm 
creditors,  though  no  partnership  assets  exist;  Reddington  v.  Franey,  124  Wis. 
592,  102  N.  W.  1065,  holding  the  equity  between  partners  to  have  firm  assets 
applied  to  payment  of  its  debts  may  be  preserved  by  an  outgoing  partner  and 
when  so  preserved  will  inure  to  benefit  of  the  creditors. 

Cited  in  footnote  to  Clark  v.  Stanwood.  34  L.  R.  A.  378,  which  authorizes  proof 
of  debts  of  solvent  firm  against  single  insolvent  partner. 
Liability    of    ostensible    partner. 

Cited  in  Evens  &  H.  Fire  Brick  Co.  v.  Hadfield,  93  Wis.  669,  68  X.  W.  408, 
holding  continued  use  of  person's  name  renders  him  liable  as  partner  in  fact;  Gar- 
lick  v.  Karger,  97  Wis.  159,  72  N.  \V.  223,  holding  retired  partner's  claim  for  cap- 
ital subordinate  to  claims  of  firm  creditors;  Johnson  v.  Williams,  111  Va.  98. 

31  L.R.A.(X.S.)   411,  68  S.  E.  410,  Ann.  Cas.  1912  A,  47,  holding  that  creditors 
of  business  carried  on  by  individual  under  firm  name  have  no  right  in  case  of 
general  assignment  to  be  paid  out  of  assets  of  business  in  priority  to  one  who 
had  received  chattel  mortgage  to  secure  individual  debt. 

Cited  in  note  (31  L.R.A.  (N.S. )  410)  on  right  of  creditors  of  ostensible  part- 
nership business,  carried  on  by  individual,  to  preference  over  individual  creditors. 
Effect  of  transfer  of  assets  on  firm  creditors'  priorities. 

Cited  in  Densmore  Commission  Co.  v.  Shong,  98  Wis.  384,  74  N.  W:  114,  holding 
that  firm  creditors  have  no  equity  in  assets  transferred  in  good  faith  to  succeeding 
corporation  without  provision  for  payment  of  debts;  Franklin  Sugar  Ref.  Co.  v. 
Henderson,  86  Md.  461,  63  Am.  St.  Rep.  524,  38  Atl.  991,  holding  that  transfer  to 
copartners  by  retiring  member  of  insolvent  firm  does  not  devest  priority  of  part- 
nership creditors;  Pfister  v.  Graton  &  K.  Mfg.  Co.  97  Wis.  211,  72  X.  W.  883,  hold- 
ing noncollusive  judgment  against  partnership  not  impeachable  by  creditors  as 
based  on  partner's  individual  debt;  Excelsior  Mill  Co.  v.  Hanover,  102  Wis.  313.  78 
X.  W.  737,  by  Marshall,  J.,  in  separate  opinion,  holding  conveyance  of  firm  assets 
by  members  of  insolvent  firm  to  pay  individual  debt  valid  as  to  partnership 
creditors;  Re  Terens,  175  Fed.  499,  holding  dissolution  between  partners  who 
are  insolvent,  regarding  the  assets  of  an  insolvent  firm,  will  not  release  the 
partnership  assets. 
Assumption  of  debts  on  dissolution  of  partnership. 

Cited  in  note  (9  L.R.A.  (X.S.)  102,  104)  on  assumption  of  debts  on  dissolu- 
tion of  partnership. 

30  L.  R.  A.  560,  LITTLE  ROCK  &  FT.  S.  R.  CO.  v.  WELLS,  61  Ark.  354,  54  Am. 

St.  Rep.  216,  54  Am.  St.  Rep.  260,  33  S.  W.  208. 
Injunctions    against    judgments. 

Cited  in  Eppinger  v.  Scott,  130  Cal.  277,  62  Pac.  460,  enjoining  proceedings  on 
judgment  pending  appeal  from  denial  of  motion  to  recall  execution,  and  referring 
particularly  to  annotation  in  30  L.  R.  A.  560;  Thomas  v.  Jones,  98  Va.  329.  36 
S.  E.  382,  granting  equitable  relief  against  tax  deed  obtained  by  fraud  and  sur- 
prise; George  v.  Nowlan,  38  Or.  541,  64  Pac.  1,  refusing  to  enjoin  decree  rendered 
by  default  for  greater  amount  than  authorized  by  pleadings;  Steele  v.  Culver, 
157  Mich.  350,  23  L.R.A.(N.S.)  569,  122  X.  W.  95,  holding  enforcement  of  a 
judgment  in  an  action  at  law  will  not  bfe  enjoined  on  a  bill  in  equity  showing 
that  the  judgment  was  obtained  by  perjury;  Keith  v.  Alger,  114  Tenn.  28,  85  S. 
W.  71,  holding  state  court  may  entertain  a  bill  to  restrain  the  enforcement  of 
judgment  or  decree  of  a  Federal  court  for  fraud  where  the  complainant  lias  a 
meritorious  case  and  was  injured  by  the  fraud. 
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Annotation  in  Allis  v.  Hall,  76  Conn.  329,  56  Atl.  637,  as  to  injunction  not 
lying  against  judgment  where  party  failed  to  make  a  defense. 

Cited  in  notes  (31  L.  R.  A.  66)  on  enjoining  judgments  against  or  in  favor  of 
sureties;  (31  L.  R.  A.  36,  39)  on  negligence  as  cause  for,  and  bar  to,  injunctions 
against  judgments;  (30  L.  R.  A.  800)  on  injunction  against  judgments  obtained 
by  fraud,  accident,  mistake,  surprise,  and  duress;  (30  L.  R.  A.  707)  on  injunctions 
against  judgments  for  errors  and  irregularities;  (35  L.R.A.  (N.S.)  142)  on  in- 
junction against  enforcement  of  judgment  as  aid  to  equitable  set-off;  (54  Am. 
St.  Rep.  243)  on  relief  in  equity  against  judgments  and  other  judicial  determi- 
nations; (55  Am.  St.  Rep.  519)  on  ignorance  of  one's  rights  as  a  ground  of  re- 
lief; (106  Am.  St.  Rep.  640)  on  relief  from  decrees  of  courts  having  exclusive 
jurisdiction  over  estate  of  decedents,  minors  and  incompetent  persons;  (112 
Am.  St.  Rep.  201)  on  bills  by  infants  to  impeach  or  avoid  decrees. 
Equitable  relief  from  judgment  procured  by  fraud. 

Cited  in  Bruegger  v.  Cartier,  20  N.  D.  82,  126  N.  W.  491,  holding  that  in 
order  to  maintain  action  in  equity  for  relief  from  judgment  in  action  at  law 
on  ground  that  party  was  deprived  of  right  of  appeal,  it  must  appear  that  he 
was  by  fraud  or  accident  deprived  of  right  and  that  he,  himself  was  without 
fault  T  Graves  v.  Graves,  132  Iowa,  205,  10  L.R.A.  (N.S.)  226,  109  N.  W.  707, 
10  Ann.  Cas.  1104,  holding  equity  will  set  aside  judgment  for  alimony  on  ac- 
count of  fraud  if  judgment  was  procured  by  false  swearing  accompanied  by  any 
fraud  extrinsic  or  collateral  to  matter  involved  in  original  case,  where  it  ap- 
pears that  but  for  such  fraud  the  result  would  have  been  different. 

Annotation  cited  in  People  v.  Ferris  Irrig.  Dist.  142  Cal.  606,  76  Pac.  381,  as 
to  judgments  procured  by  means  of  extrinsic  fraud  upon  court  being  set  aside 
in  equity. 

Cited  in  note   ( 124  Am.  St.  Rep.  757,  766,  767 )   on  relief  in  equity  from  judg- 
ment in  case  of  false  or  fraudulent  return  of  service  by  sheriff. 
\\  lini    interest   disqualifies   juror. 

Cited  in  footnote  to  Reed  v.  Peacock,  49  L.  R.  A.  423,  which  holds  Odd  Fellow 
not  disqualified  as  juror  in  action  by  Odd  Fellow  of  other  lodge. 
When    enforcement    of    judgment    inequitable. 

Annotation  cited  in  McLeod  v.  Lloyd.  45  Or.  69,  75  Pac.  702,  as  to  enforce- 
ment  of   judgment  becoming   inequitable   by   reason   of   circumstances   occurring 
after  its  entry. 
Instruction    unsupported    by    evidence. 

Cited  in  Davis  v.  First  Nat.  Bank,  6  Ind.  Terr.  133,  25  L.R.A.  (N.S.)    770,  89 
S.  W.   1015,  as  to  instruction  to  jury  upon  hypothesis  of  which  there  was  no 
evidence   being  error. 
\<l  \  a  ii  tnui-   gained   without   fault  of  other   party. 

Cited  in  Jones  v.  Vane,  11  Idaho,  363,  82  Pac.  110  (dissenting  opinion)  as  to 
injustice  of  permitting  one  party  to  obtain  advantage  over  another  through  mis- 
conduct or  neglect  of  his  attorney. 

30  L.  R.  A.  574,  PARSHLEY  v.  THIRD  M.  E.  CHURCH,  147  N.  Y.  583,  70  N.  Y. 

S.  R.  346,  42  N.  E.  15. 
Admissions  of  liability. 

Cited  in  Johnson  v.  Buffalo  Homeopathic  Hospital,  53  App.  Div.  515,  65  N.  Y. 
Supp.  1087,  holding  third  person's  statement  at  informal  meeting  where  trustees 
and  others  are  present,  incompetent  as  admission  of  trustees. 
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Implied   agreement   to   pay   for  benefits. 

C'ited  in  footnote  to  Travelers'  Ins.  Co.  v.  Johnson  City,  49  L.  R.  A.  123,  which 
denies  bona  fide  purchaser's  right  to  maintain  action  for  money  had  and  received 
on  railroad  aid  bonds  issued  by  city  without  authority. 

30  L.  R.  A.  576,  FORSYTH  v.  HAMMOND,  142  Ind.  505,  40  N.  E.  267,  41  N.  E. 

950. 
Appeal  by  some  of  several   eoparties. 

Cited  in  Pritchett  v.  McGaughey,  151  Ind.  639,  52  N.  E.  397,  holding  filing  of 
declination  to  join  in  appeal,  and  waiver  of  notice,  authorizes  court  to  entertain 
jurisdiction. 
Annexation   to    municipality. 

Cited  in  Vigo  County  v.  Terre  Haute,  147  Ind.  135,  46  X.  E.  350,  referring  to 
annexation  proceedings  as  being  in  accordance  with  statute;  Ernsperger  v. 
Mishawaka,  168  Ind.  255,  80  N.  E.  543,  holding  boards  of  county  commissioners 
have  exclusive  original  jurisdiction  over  annexation  by  cities,  of  contiguous  un- 
platted land;  People  ex  rel.  James  v.  Chicago  B.  &  Q.  R.  Co.  231  111.  466,  83  X. 
E.  219;  Hemple  v.  Hastings,  79  Xeb.  725,  113  X.  W.  187, — holding  where  body 
exercising  the  annexation  had  jurisdiction  its  action  cannot  be  collaterally  at- 
tacked, otherwise  where  body  is  without  jurisdiction;  State  v.  Several  Parcels 
of  Land,  80  Xeb.  15,  113  X.  W.  819,  holding  validity  of  annexation  proceedings 
cannot  be  tested  in  a  collateral  suit,  where  the  evidence  shows  acquiescence  in 
the  proceedings  and  the  payment  of  taxes  levied  by  the  corporation  for  several 
years;  Barnes  v.  Minor,  80  Xeb.  192,  114  X.  W.  146,  as  to  judicial  review  of 
annexation  proceedings. 

Cited  in  footnotes  to  Taggart  v.  Claypole,  32  L.  R.  A.  586,  which  holds  annexa- 
tion to  city  not  taking  of  property;   State  ex  rcl.  Childs  v.  Crow  Wing  County, 
35  L.  R.  A.  745.  which  authorizes  quo  warranto  to  oust  county  from  adjoining 
territory  illegally  annexed. 
Effect    of    plat    of    farm    lands. 

Cited  in  Woodruff  Place  v.  Raschig,  147  Ind.  525,  46  X.  E.  990,  and  Strunk  v. 
Pritchett,  27  Ind.  App.  585,  61  X.  E.  973,  holding  that  absence  of  state  authorizing 
platting  of  farm  lands  does  not  nullify  dedication  of  streets  where  purchasers  re- 
lied thereon. 
Powers  of  courts  to  review  action  of  town  or  county  boards. 

Cited  in  Paul  v.  Walkcrton,  150  Ind.  572,  50  X.  E.  725,  sustaining  court's 
jurisdiction  to  try  annexation  cases  de  novo  on  appeal;  Forsyth  v.  Hammond,  18 
C.  C.  A.  182,  34  U.  S.  App.  552,  71  Fed.  450,  Reversing  68  Fed.  776,  holding  pro- 
visions for  appeal  to  courts  from  determination  of  county  commissioners  in  annex- 
ation cases  unconstitutional;  Monroe  County  v.  Conner,  155  Ind.  496.  58  X.  E.  828. 
holding  that  appeal  lies  from  action  of  county  commissioners  authorized  by  elec- 
tion to  construct  gravel  road. 

Cited  in  footnote  to  Re  Xorth  Milwaukee,  33  L.  R,  A.  638,  which  holds  void,  act 
requiring  court  to  determine  whether  or  not  territory  should  be  incorporated  as 
village. 

Distinguished   in   Woolverton  v.   Albany,   152   Ind.   79,   52   X.   E.   455,   denying 
court's  jurisdiction  to  review  town  board  of  trustees'  refusal  to  act  upon  petition 
for  disannexation. 
Delegation    of   Judicial    or   legislative    power. 

Cited  in  Little  Rock  v.  Xorth  Little  Rock,  72  Ark.  205,  79  S.  W.  785.  holding 
statute  submitting  question  of  annexation  of  territory  to  voters  not  unconsti- 
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tutional  as  delegation  of  legislative  powers  to  voters;  Ginsberg  v.  Groner,  117 
La.  573,  41  So.  569,  holding  statute  giving  court  right  to  determine  whether 
ordinance  enlarging  city  limits  is  reasonable  is  not  unconstitutional  as  dele- 
gation of  legislative  power  to  judiciary;  Bisenius  T.  Randolph,  82  Neb.  524,  118 
X.  W.  127,  holding  statute  providing  for  petition  to  district  court  in  proceed- 
ings to  disconnect  real  estate  from  city  limits  not  unconstitutional  as  a  dele- 
gation of  legislative  power  to  judiciary;  Henrice  County  v.  Richmond,  106  Va. 
299,  117  Am.  St.  Rep.  1001,  55  S.  E.  683,  holding  statute  providing  of  extension 
of  corporate  limits  which  confers  upon  circuit  courts  of  counties  in  which  the 
territory  lies  the  power  to  ascertain  and  determine  the  boundaries  to  be  em- 
braced and  necessity  and  expediency  of  extending  corporate  limits  of  cities  and 
towns  is  not  unconstitutional  as  conferring  legislative  power  on  judiciary. 
Collateral  attack  on  judgments. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Freeze,  169  Ind.  375,  82  N.  E.  761,  holding 
where  court  has  apparent  jurisdiction  over  parties  to  an  action  and  subject  mat- 
ter thereof,  its  judgment  rendered  therein  is  conclusive  on  collateral  attack. 

30  L.  R.  A.  584,  ASHTON  v.  STOY,  96  Iowa,  197,  64  N.  W.  804. 
Appeal  to  district  court  from  action  of  public  board. 

Cited  in  Ross  v.  Campbell,  98  Iowa,  5,  66  N.  W.  1064,  holding  that  charge  of 
fraud  in  list  of  subscribers  cannot  be  first  made  on  appeal  from  supervisor's  se- 
lection of  county  newspaper;  Frost  v.  Oskaloosa  Bd.  of  Review,  114  Iowa,  106, 
86  N.  W.  213,  holding  that  district  court  cannot  try  appeal  from  board  of  re- 
view of  assessments  where  no  record  filed. 

30  L.  R.  A.  586,  FIDELITY  &  C.  CO.  v.  EICKHOFF,  63  Minn.  170,  56  Am.  St. 
Rep.  464,  65  N.  W.  351. 

Action  for  malicious  prosecution  against  guaranty  company  in  74  Minn.  139, 
76  X.  W.  1030. 
Guaranty    insurance. 

Cited  in  footnotes  to  Shakman  v.  United  States  Credit  System  Co.  32  L.  R.  A. 
383,  which  holds  contract  to  indemnify  merchant  against  loss  by  insolvency  of 
customers,  contract  of  insurance ;  Fidelity  &  C.  Co.  v.  Gate  City  Xat.  Bank,  33 
L.  R.  A.  821,  which  holds  guarantor  of  honesty  of  bank  teller  liable  for  dishon- 
esty of  assistant  cashier;  People  ex  rel.  Kasson  v.  Rose,  44  L.  R.  A.  124,  which 
holds  guaranteeing  fidelity  of  officers  and  performance  of  contracts,  insurance; 
Trenton  Pass.  R.  Co.  v.  Guarantors'  Liability  Indemnity  Co.  44  L.  R.  A.  213, 
which  sustains  contract  to  indemnify  carrier  against  loss  from  injuries  to  pas- 
senger. 

Cited  in  note   (100  Am.  St.  Rep.  779)   on  fidelity  insurance. 
Stipulations  as   to   evidence   of   liability. 

Followed  in  Fidelity  &  C.  Co.  v.  Crays,  76  Minn.  455,  79  N.  W.  531,  holding 
stipulation  making  voucher  for  payment  by  surety  to  employer  conclusive  as  to 
fact  and  extent  of  liability,  void. 

Cited  in  Easton  v.  Scofield,  66  Minn.  430,  69  N.  W.  326,  holding  purchaser  at 
tax  sale  not  entitled  to  refundment  when  acting  in  bad  faith  in  action  declaring 
sale  void. 
Sufficiency    of    complaint    on    fidelity    bond. 

Followed  in  Fidelity  &  C.  Co.  v.  Lawler,  64  Minn.  148,  66  X.  W.  143.  holding 
default  in  condition  of  bond  sufficiently  nlh'ged. 

Cited  in   Fidelity  &  D.  Co.  v.  Colorado  Ice  &  Storage  Co.  45  Colo.  450,  103 
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Pac.  383,  holding  that  employer  suing  on  employee's  bond  and  alleging  embezzle- 
ment is  not  required  to  show  embezzlement  beyond  reasonable  doubt. 

30  L.  R.  A.  590,  GOULD  v.  GREAT  NORTHERN  R.  CO.  63  Minn.  37,  56  Am.  St. 

Rep.  453,  65  N.  W.  125. 
Right  to  connect  fence*. 

Cited  in  footnote  to  Agne  v.  Seitsinger,  36  L.  R.  A.  701,  which  sustains  right 
to  cattle  pass  under  bridge  over  ravine  under  reservation  in  grant  for  highway. 
Measure   of   damaagc    for   failure   to    fence. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Timmons,  116  Tenn.  36,  91  S.  W.  1116, 
holding  landowner  may  recover  rental  value,  if  land  is  prepared  for  and  usable 
as  pasturage,  for  that  purpose  during  time  he  is  so  deprived  of  its  use. 

30  L.  R.  A.  593,  HUBBARD  v.  TURNER,  93  Ga.  752,  20  S.  E.  640. 
Who    are    "heirs"    or    "legal    representatives." 

Cited  in  footnotes  to  Hindry  v.  Holt,  39  L.  R.  A.  351,  which  holds  right  of 
action  for  death  limited  to  lineal  descendants  by  words  "heir  or  heirs"  in  statute; 
Noble  v.  Seattle,  40  L.  R.  A.  822,  which  denies  parents'  right  of  action  as  "heirs" 
for  death  of  person  killed  in  duel;  Voss  v.  Connecticut  Mut.  L.  Ins.  Co.  44  L.  R. 
A.  689,  which  holds  interest  of  children  to  whom  policy  on  father's  life  payable  if 
mother  previously  dies  descends  to  next  of  kin  of  one  dying  before  insured. 

Cited   in   notes    (30   L.R.A.   611)    on   who  are   "legal   representatives"   within 
meaning  of  life   insurance  policies;    (3  L.R.A. (N.S.)    905)    as  to  who  are  legal 
heirs  to  whom  insurance  payable;    (52  Am.  St.  Rep.  571)   on  mutual  or  member- 
ship life  or  accident  insurance. 
Proceeds   of   life   Insurance. 

Cited  in  People  use  of  Brooks  v.  Petrie,  191  111.  507.  85  Am.  St.  Rep.  268,  01  X. 
E.  499,  Affirming  94  111.  App.  658,  holding  proceeds  of  benefit  certificate  payable 
to  devisees,  devised  to  executor  in  trust  for  heirs,  not  part  of  estate;  Perry  v. 
Tweedy,  128  Ga.  405,  119  Am.  St.  Rep.  393,  57  S.  E.  782,  11  Ann.  Cas.  46,  holding 
beneficiary  has  vested  interest  in  ordinary  life  insurance  policy. 

Cited  in  footnotes  to  Sternberg  v.  Levy,  53  L.  R.  A.  438.  which  sustains  right 
as  against  creditors  to  procure,  with  exempt  wages,  insurance  for  sister  and  her 
children  constituting  family;  Williams  v.  Donough,  56  L.  R.  A.  766.  which  holds 
void,  statute  exempting  proceeds  of  fraternal  benefit  certificate  from  liability  for 
debts. 

30  L.  R.  A.  598,  TOLEDO  v.  SHEILL,  53  Ohio  St.  447,  42  N.  E.  323. 

Followed  without  discussion  in  Toledo  v.  Just,  53  Ohio  St.  677,  44  N.  E.  1133; 
Studer  v.  Columbus,  53  Ohio  St.  677,  44  N.  E.  1148,  and  Shattuck  v.  Cincinnati.  53 
Ohio  St.  678,  44  N.  E.  1147. 
Frontage    assessment    of   corner   lots. 

Cited  in  Metcalf  v.  Carter,  19  Ohio  C.  C.  199,  holding  corner  lot  not  assessable 
for  improving  side  street  as  having  side  street  frontage  merely  because  basement 
of  building  has  entrances  therefrom;  Roegge  v.  Cincinnati,  4  Ohio  L.  Rep.  746, 
holding  that  front  of  lot  is  presumptively  on  breadthwise  street. 

Distinguished  in  effect  in  Emery  v.  Cincinnati,  4  Ohio  N.  P.  222.  sustaining 
statute  providing  for  assessment  of  corner  lots  for  street  improvement  accord- 
provement  according  to  abutting  feet;  Oakwood  v.  Stoecklein.  81  Ohio  St.  334, 
90  N.  E.  941,  holding  under  statute  the  entire  frontage  abutting  on  improve- 
ment subject  to  assessment. 
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Assessment  for  street  improvements. 

Cited  in  Nevin  v.  Dayton,  4  Ohio  N.  P.  206,  holding  petitioner  agreeing  to  pay 
expense  of  street  improvement  estopped  to  deny  legality  of  assessment;  McMaken 
v.  Hayes,  10  Ohio  C.  C.  N.  S.  45,  29  Ohio  C.  C.  541,  holding  the  assessment  for 
street  improvements  of  three  lots  bounded  by  three  streets  should  be  based  on 
the  shorter  street  frontage  of  each  lot. 

Distinguished  in  Emery  v.  Cincinnati,  4  Ohio  N.  P.  222,  6  Ohio  S.  &  C.  P. 
Dec.  414,  where  by  reason  of  statutory  change  an  assessment  for  street  improve- 
ments might  be  made  upon  a  lot  according  to  the  abutting  feet  without  refer- 
ence to  whether  the  lot  fronted  on  such  street. 

30  L.  R.  A.  604,  STAXDISH  v.  BABCOCK,  53  N.  J.  Eq.  376,  51  Am.  St.  Rep.  633, 

33  Atl.  385. 
Relative  rights  of   individual  and  partnership   creditors. 

Cited  in  footnotes  to  Re  Baldwin,  58  L.  R.  A.  122,  which  sustains  individual 
liability  of  member  of  banking  firm,  signing  name  to  certificate  of  deposit,  enforce- 
able against  estate  in  preference  to  claims  against  firm;  Kincaid  v.  National  Wall 
Paper  Co.  54  L.  R.  A.  412,  which  sustains  right  of  partners  to  appropriate  with 
other  partners'  consent  interest  in  firm  to  pay  individual  in  preference  to  firm 
debts. 

Distinguished  in  Hoaglin  v.  Henderson,  119  Iowa,  729,  61  L.  R.  A.  760,  97  Am. 
St.  Rep.  335,  94  N.  W.  247,  holding  that  claim  against  one  of  partners  cannot  be 
set  off  in  action  on  partnership  claim. 
Following-   trust   funds. 

Distinguished  in  Ellicott  v.  Kuhl,  60  X.  J.  Eq.  337,  46  Atl.  945,  holding  claim  of 
cestui  que  trust  against  trustee's  estate  not  preferred,  trust  funds  not  being  trace- 
able. 
>  / 

30  L.  R.  A.  607,  BRISCOE  v.  ALFREY,  61  Ark.  196,  54  Am.  St.  Rep.  203,  32  S. 

W.  505. 
Liability    for    trespass    by   animals.  i 

Cited  in  footnote  to  May  v.  Poindexter.  47  L.  R.  A.  588,  which  holds  owner  liable 
for  trespass  of  animals  turned  by  him  on  unfenced  lands. 

Cited  in  notes  (2  L.R.A.  (X.S.)  1190)  on  liability  for  injuries  by  domestic 
animals  other  than  dogs;  (6  L.R.A. (N.S.)  1168)  on  liability  for  injury  by 
animal  known  to  be  dangerous,  in  absence  of  negligence. 

30  L.  R.  A.  609,  ROSE  v.  WORTH  AM,  95  Tenn.  505,  32  S.  W.  458. 
Creditor's  rig-tits  in  proceeds  of  life  insurance. 

Cited  in  Re  Moore,  173  Fed.  680.  holding  during  life  time  of  assured  policy 
of  insurance  payable  to  him  or  his  estate  subject  to  assignment  and  passes  to 
trustee  in  bankruptcy;  Cooper  v.  Wright,  110  Tenn.  220,  75  S.  W.  1049,  holding 
in  order  to  deprive  the  widow  and  children  or  next  of  kin  of  proceeds  of  life  in- 
surance policy  by  will  and  give  the  same  to  creditors,  apt  words  must  be  used 
for  that  purpose  and  the  use  of  general  terms  is  not  sufficient. 

Cited  in  footnotes  to  Sternberg  v.  Le\y,  53  L.  R.  A.  438,  which  sustains  right. 
as  against  creditors,  to  procure  with  exempt  wages,  insurance  for  sister  of  in- 
sured and  her  children  constituting  his  family:  Morris  v.  Georgia  Loan,  Sav.  & 
Bkg.  Co.  46  L.  R.  A.  506,  which  holds  creditor  taking  assignment  of  policy  enti- 
tled to  retain  from  proceeds  sufficient  to  pay  debt  and  advances  only. 

Distinguished  in  Wright  v.  Wright,  100  Tenn.  315,  45  S.  W.  672,  holding  pro- 
L.R.A.  Au.  Vol.  IV.— 41. 
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ceeds  of  unmarried  man's  insurance  payable  to  himself  "executors,  administrator-. 
or  assigns"  part  .of  estate. 
Who    are    "heirs.'! 

Cited  in  footnote  to  Voss  v.  Connecticut  Mut.  L.  Ins.  Co.  44  L.  R.  A.  689,  which 
holds  interest  of  children  to  whom  policy  on  father's  life  payable  if  mother  pre- 
viously dies  descends  to  next  of  kin  of  one  dying  before  insured. 

Cited  in  note   (30  L.  R.  A.  595)   on  who  are  "heirs"  within  meaning  of  life  in- 
surance policies. 
Statutory    construction    to    effect    legislature'**    pnrpoMe. 

Cited  in  Lewis  v.  Mynatt,  105  Tenn.  514.  58  S.  \V.  857,  construing  "relative*" 
in  statute  of  distribution  as  including  relations  by  affinity  and  consanguinity. 
where  legislature's  intent  so  appears;  Memphis  Street  R.  Co.  v.  Byrne,  11!)  Tenn. 
331,  104  S.  W.  460,  holding  statute  should  be  construed  so  as  to  give  effect  to 
legislative  intent;  Maxey  v.  Powers,  117  Tenn.  403,  101  S.  W.  181,  holding  stat- 
utes must  be  construed  so  as  to  make  them  effective  if  possible. 
Who  are  "legral  representatives.". 

Cited  in  Ordelheide  v.  Modern  Woodman,  158  Mo.  App.  702,  139  S.  W.  2o9 
(dissenting  opinion),  on  meaning  of  term  "legal  representatives"  as  used  in 
certificate  of  membership  of  benefit  association;  Nashville  Trust  Co.  v.  First 
Nat.  Bank,  123  Tenn.  624,  134  S.  W.  311,  holding  that  policy  payable  to  in- 
sured's  legal  representatives,  and  not  disposed  of  by  him,  gives  to  his  widow  ami 
next  of  kin. 

Cited  in  note  (32  L.R.A.  (X.S.)  247)  as  to  who  are  "legal  representatives"  in 
life  insurance  policies. 

30  L.  R,  A.  612,  KIRBY  v.  WESTERN  U.  TELEG  CO.  4  S.  D.  105..  439,  5.5  N.  W. 

759,  57  N.  W.  199,  7  S.  D.  623,  65  N.  W.  37. 
Compulsory    obligation    to   serve    public. 

Cited  in  footnotes  to  Inter-Ocean  Pub.  Co.  v.  Associated  Press,  48  L.  R.  A.  ~>r,v 
which  denies  right  of  news  collecting  corporation  operating  telegraph  lines  to  di- 
criminate  between  publishers  in  sale  of  news;  Com.  v.  Western  U.  Teleg.  Co.  .~>7  L. 
R,  A.  614,  which  holds  delivery  of  telegrams  containing  necessary  information  at 
place  used  for  pool  selling,  not  a  common  nuisance;  Memphis  News  Pub.  Co.  v. 
Southern  R,  Co.  63  L.  R.  A.  150,  which  holds  train  run  by  carrier  at  solicitation 
of  newspaper  publisher  guaranteeing  daily  revenue  of  specified  amount,  not  a 
chartered  train  justifying  carrier's  exclusion  of  other  publishers  from  its  use. 
Carrier's  ri&ht  to  limit  liability. 

Cited  in  Meuer  v.  Chicago.  M.  &  St.  P.  R.  Co.  5  S.  D.  575,  25  L.  R.  A.  84,  49 
Am.  St.  Rep.  848.  59  N.  W.  94.").  holding  that  common  carrier  may  limit  liability 
by  express  contract,  except  as  against  gross  negligence,  fraud,  or  wilful  wrong: 
Strong  v.  Western  U.  Teleg.  Co.  18  Idaho,  403,  30  L.R.A.  (N.S.)  417.  109  Pac. 
910,  Ann.  Cas.  1912  A,  55,  holding  that  telegraph  company  cannot  relieve  itself 
by  contract  from  negligence  in  sending  messages;  Lothian  v.  Western  U.  Teleg. 
Co.  25  S.  D.  322,  126  N.  W.  l>21.  holding  that  telegraph  company  cannot,  under 
Civ.  Code,  section  1583,  exonerate  itself  by  agreement  from  liability  for  gross 
negligence,  fraud  or  wilful  wrong;  McGehee  v.  Western  U.  Teleg.  Co.  1(>9  Aia.  128. 
53  So.  205.  Ann.  Cas.  1912  B.  512  (dissenting  opinion),  on  liability  of  telegraph 
company  for  negligence  in  sending  message  notwithstanding  stipulation  relea>- 
ing  it. 

Cited  in  footnotes  to  Birkett  v.  Western  U.  Teleg.  Co.  33  L.  R.  A.  404,  which 
holds  valid,  condition  against  liability  beyond  amount  paid  for  sending  unrepeated 
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message;  Western  U.  Tcleg.  Co.  v.  Eubank,  36  L.  R.  A.  711,  which  denies  right  to 
limit  recovery  for  unrepeated  messages  to  amount  paid  for  sending  or  to  require 
presenting  of  claim  within  sixty  days;  L  llnian  v.  Chicago  &  N.  W.  R.  Co.  56  L.  R. 
A.  246,  which  sustains  carrier's  right  to  secure  entire  exemption  from  liability  as 
insurer  for  loss  not  due  to  negligence  or  misfeasance;  Mears  v.  New  York,  N.  H. 
&  H.  R.  Co.  56  L.  R.  A.  884,  which  authorizes  carrier  to  stipulate  for  exemption 
from  liability  for  injury  by  wet;  Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720, 
which  holds  negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary  pre- 
adjustment  in  bill  of  lading  assented  to  by  shipper;  Tecumseh  Mills  v.  Louisville 
&  X.  R.  Co.  49  L.  R.  A.  558,  which  holds  prohibition  against  carriers  limiting  lia- 
bility inapplicable  to  contract  by  domestic  corporation  in  other  state  for  trans- 
portation entirely  outside  of  state;  Russell  v.  Erie  R.  Co.  67  L.R.A.  433,  which 
sustains  carrier's  right  to  limit  common-law  liability  by  special  contract  there- 
by exempting  itself  from  liability  for  loss  resulting  otherwise  than  by  negli- 
gence or  misfeasance. 
Contracts  for  telegrams  iiot  on  blanks. 

Cited  in  note  (56  L.  R.  A.  745)  on  contracts  for  telegrams  not  written  on  com- 
pany's blanks. 
Validity   of   contract    limitation    shorter    than    period    of    limitation*. 

Cited  in  Western  U.  Teleg.  Co.  v.  Greer,  115  Tenn.  372,  1  L.R.A.  (N.S.)  527, 
89  S.  W.  327,  holding  stipulation  in  contract  for  transmission  of  telegram 
exempting  company  for  liability  unless  claim  is  presented  within  sixty  days 
after  message  is  sent,  reasonable  and  valid;  Dodson  v.  Western  U.  Teleg.  Co.  97 
Miss.  Ill,  52  So.  693,  holding  that  under  statute  stipulation  in  contract  with 
telegraph  company  that  it  shall  not  be  liable  for  errors  or  delays  where  written 
claim  is  not  presented  within  sixty  days  is  void. 

Cited  in  footnote  to  Union  Central  L.  Ins.  Co.  v.  Spinks,  69  L.R.A.  264,  which 
holds  void  provision  that  suit  shall  be  brought  on  life  policy  within  period  less 
than  that  fixed  by  statute  of  limitations. 

30  L.  R,  A.  626,  VAIL  v.  BROADWAY  R.  CO.  147  N.  Y.  377,  70  N.  Y.  S.  R.  33,  42 

N.  E.  4. 
Riding-   on    outside   of   street   car   as   negligence. 

Cited  in  Seelig  v.  Metropolitan  Street  R.  Co.  18  Misc.  385,  41  N.  Y.  Supp.  656, 
holding  riding  on  front  platform  of  street  car  not  negligence  per  se ;  Wood  v. 
Brooklyn  City  R.  R.  Co.  5  App.  Div.  493,  38  N.  Y.  Supp.  1077,  holding  contributory 
negligence  of  plaintiff  riding  on  running  board  of  street  car  question  for  jury: 
Watson  v.  Portland  &  C.  E.  R.  Co.  91  Me.  591,  44  L.  R.  A.  159,  footnote  p.  157, 
64  Am.  St.  Rep.  268,  40  Atl.  699,  holding  riding  on  front  platform  of  electric  car 
not  negligence  per  se ;  Sias  v.  Rochester  R,  Co.  169  N.  Y.  127,  56  L.  R.  A.  854.  62 
N.  E.  132.  distinguished  in  court  below,  71  N.  Y.  S.  R.  152,  36  N.  Y.  Supp.  378, 
by  O'Brien,  J..  dissenting,  who  holds  contributory  negligence  of  passenger  putting 
head  beyond  edge  of  platform  to  see  fire  question  for  jury;  Brunnchow  v.  Rhode 
Island  Co.  26  R.  I.  213,  58  Atl.  656,  holding  it  not  negligence  per  se  for  a  pas- 
senger upon  an  electric  car  to  ride  upon  platform  therefore. 

Cited  in  footnotes  to  North  Chicago  Street  R.  Co.  v.  Baur,  45  L.  R.  A.  108, 
which  holds  standing  on  street-car  platform  with  back  against  dash-board  not 
necessarily  negligent;  Fisher  v.  West  Virginia  &  P.  R.  Co.  33  L.  R,  A.  69,  which 
holds  riding  on  car  platform  and  refusing  to  go  inside  at  request,  negligence; 
Third  Ave.  R..  Co.  v.  Barton,  52  L.  R.  A.  471,  which  denies  right  of  passenger  on 
running  board  of  street  oar  to  recover  for  injuries  by  contact  with  pillar  near 
track  while  passing  around  conductor;  Sweetland  v.  Lynn  &  B.  R.  Co.  51  L.  R.  A. 
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783,  which  sustains  rule  forbidding  passenger's  riding  on  front  platform  of  elec- 
tric cur. 
Riding;  in  place  not  meant  (or  passengers. 

Cited  in  Lane  v.  Choctaw,  O.  &  G.  R.  Co.  19  Okla.  330,  91  Pac.     883,  holding 
it  not  negligence  per  se  for  a  passenger  on  a  mixed  train  to  occupy  a  seat  in  a 
baggage  car. 
Violation   of   rules   by   passengrer. 

Cited  in  Lane  v.  Choctaw,  0.  &  G.  R.  Co.  19  Okla.  330,  19  Pac.  883.  holding  in 
order  that  carrier  may  defend  on  ground  that  passenger  violated  rules  it  must 
plead  its  rules  and  allege  the  facts  which  constitute  the  defense. 
Strict  construction   of  penal   statutes. 

Cited  in  Stewart  v.  Metropolitan  Street  R.  Co.  20  Misc.  608,  46  X.  Y.  Supp.  414. 
holding  statutory  penalty  for  excessive  fare  not  recoverable  by  passenger  requested 
to  pay  second  time  on  taking  following  car. 
Application   of   railroad    law    to    street    railway s. 

Cited  in  Simons  v.  Brooklyn  Heights  R.  Co.  142  App.  Div.  38,  126  N.  Y.  Supp. 
792,  holding  that  section  42a  of  Railroad  Law  is  applicable  to  street  railroads. 

30  L.  R.  A.  628,  NATIONAL  TELEPH.  MFG.  CO.  v.  DU  BO1S,   Kir,   M:»s*.   117, 

52  Am.  St.  Rep.  503.  42  N.  E.  510. 
Uiiilit    to   sue   in   another   state. 

Cited  in  Eingartner  v.  Illinois  Steel  Co.  94  Wis.  84,  34  L.  R.  A.  508,  59  Am. 
St.  Rep.  859,  68  N.  W.  664  (dissenting  opinion),  majority  denying  court's  discre- 
tionary power  to  dismiss  action  on  cause  arising  in  and  between  citizens  of  an- 
other state:  Olympia  Min.  &  Mill.  Co.  v.  Kerns,  64  Wash.  549,  117  Pac.  26U. 
holding  that  it  is  discretionary  with  courts  to  entertain  jurisdiction  of  action 
by  foreign  corporation  against  nonresident  where  contract  was  made  and  was 
to  be  performed  in  foreign  jurisdiction:  Peters  v.  Equitable  -L.  Assur.  Co.  196 
Mass.  147,  81  N.  E.  964.  holding  a  nonresident  has  no  standing  in  Massachusetts 
as  a  matter  of  right:  Electric  Welding  Co.  v.  Prince.  195  Mass.  256.  SI  N.  E. 
306,  holding  question  whether  as  between  company  and  a  shareholder  a  person 
is  or  is  not  a  shareholder  is  a  question  of  law  so  peculiarly  to  be  decided  by  laws 
of  country  by  which  company  is  incorporated  that  courts  of  this  state  will  not 
entertain  jurisdiction;  Rackemann  v.  Taylor,  204  Mass.  403,  90  N.  E.  552,  hold- 
ing supreme  court  has  discretion  on  appeal  from  probate  court  to  order  petition 
for  the  proof  of  a  will  which  has  been  allowed  by  probate  court  to  be  dismissed 
without  prejudice  where  it  appears  testator  died  domiciled  in  another  state. 

Cited  in  notes  (70  L.R.A.  515)  on  right  of  nonresidents  to  sue  foreign  rorpo 
rations;  (59  Am.  St.  Rep.  877)  on  right  to  prosecute  transitory  muse>  of  action 
in  other  jurisdiction. 

Validity      of      perMonul      judgment      against      nonresident      constructively 
served. 

Cited  in  footnotes  to  Kemper-Thomas  Paper  C'o.  v.  Shyer.  58  L.  R.  A.  \1:\. 
which  denies  right  to  execution  against  other  property  in  state  for  unpaid  part  of 
judgment  against  nonresident  served  by  attachment  and  publication:  Cabanne  v. 
Graf.  59  L.  R.  A.  735,  which  holds  void,  act  authorizing  service,  in  personal  action 
against  nonresident,  on  agent  in  charge  of  business  in  state  without  seizure  of 
property. 
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f>0  L.  R.  A.  630,  State  ex  rel.  CHILDS  v.  SUTTON,  63  Minn.  147,  56  Am.  St. 

Rep.  459..  65  N.  W.  262. 
Eligibility    for    public    office. 

Cited  in  Opinion  of  the  Justices,  95  Me.  589,  51  Atl.  224  (by  minority),  holding 
that  resignation  does  not  remove  member  of  legislature's  disqualification  to  hold 
office  during  term  for  which  elected;  State  ex  rel.  Dowdall  v.  Dahl,  69  Minn.  Ill, 
72  N.  W.  53,  raising,  without  deciding,  question  whether  member  of  legislature 
may  hold  position  of  district  court  stenographer;  Re  Opinion  to  Governor,  49 
Fla.  272,  holding  member  ineligible  during  his  term  of  office  to  membership  on 
board  of  control. 

Cited  in  footnote  to  State  ex  rel.  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
holds  building  and  furnishing  new  house  with  intention  of  living  in  same  not 
make  owner  elector  of  ward  while  renting  elsewhere. 

Cited  in  note  (86  Am.  St.  Rep.  585)  on  loss  of  one  office  by  accepting  another. 
Constitutional  interpretation. 

Cited  in  Davis  v.  Hugo,  81  Minn.  223,  83  N.  W.  984,  construing  constitu- 
tional provision  that  municipal  charter  shall  take  effect  thirty  days  after  rati- 
fication according  to  apparent  meaning;  Cooke  v.  Iverson,  108  Minn.  397,  — 
L.R.A.  (N.S.)  — ,  122  N.  W.  251,  construing  constitutional  prohibition  against 
state  being  party  to  carrying  on  of  works  of  internal  improvement  as  includ- 
ing bridges;  Lindberg  v.  Johnson,  93  Minn.  268,  101  N.  W.  74,  on  construction 
in  plain  and  natural  sense;  State  v.  Evans,  99  Minn.  229,  108 '  N.  W.  958,  9 
Ann.  Cas.  520,  on  effect  of  practical  construction  given  statute,  alleged  in  contra- 
vention of  constitution. 

30  L.  R.  A.  633,  AGRICULTURAL  INS.  CO.  v.  HAMILTON,  82  Md.  88,  51  Am. 

St.  Rep.  457,  33  Atl.  429. 
Condition!;)    in    insurance    policy    rendering    policy    void. 

Cited  in  Reynolds  v.  German  American  Ins.  Co.  107  Md.  117,  15  L.R.A.  (N.S.) 
349,  68  Atl.  262,  holding  that  a  failure  to  take  an  inventory  as  required  by  the 
clause  in  the  policy  rendered  the  policy  void;  Bakhaus  v.  Caledonian  Ins.  Co.  112 
Md.  693*  77  Atl.  310,  holding  that  a  provision  of  the  policy  that  it  should  be 
void  in  case  the  title  of  the  insured  was  not  as  represented,  was  waived  by  a 
rider  on  the  policy  that  the  loss  if  any  was  payable  to  the  mortgagee  to  the  ex- 
tent of  his  interest. 
Condition  in  insurance  policy  against  vacancy. 

Cited  in  Home  Ins.  Co.  v.  Boyd,  19  Ind.  App.  187,  49  N.  E.  285,  holding  that 
ceasing  to  use  house  for  living  purposes  violates  anti-vacancy  clause;  Morris 
v.  Connecticut  F.  Ins.  Co.  115  Md.  178,  80  Atl.  960,  Ann.  Cas.  1912  D,  79,  hold- 
ing that  term  "unoccupied"  as  used  in  insurance  policy  signifies  not  used  as 
residence,  or  as  fixed  place  of  abode;  Thieme  v.  Niagara  F.  Ins.  Co.  100  App. 
Div.  285,  91  N.  Y.  Supp.  499  (dissenting  opinion),  as  to  what  constitutes 
vacancy  within  the  meaning  of  the  conditions  of  a  policy. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds 
house  not  vacant  because  custodian  has  access  to  only  one  room;  German  Ins. 
Co.  v.  Russell,  58  L.  R.  A.  234,  \vhich  holds  policy  absolutely  forfeited  by  allow- 
ing premises  to  remain  vacant  time  specified  in  policy;  Henderson  Trust  Co.  v. 
Stuart,  48  L.  R.  A.  49,  which  holds  executor  liable  for  loss  of  insurance  from 
failure  to  apply  for  extension  of  vacancy  permit. 

Cited  in  notes  ( 2  L.R.A.  ( N.S. )  519 )  as  to  whom  is  insured  property  vacant 
or  unoccupied;  (40  L.R.A.  (N.S. )  63)  on  sleeping  on  premises  as  preventing 
their  becoming  vacant  or  unoccupied  within  insurance  policy. 
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Construction   of   insurance   policy. 

Cited  in  Joffe  v.  Niagara  F.  Ins.  Co.  116  Md.  163,  —  L.R.A.(N.S.)  — ,  81 
Atl.  281,  to  the  point  that  insurance  policies  are  to  be  construed,  in  accordance 
with  intention  of  parties  as  gathered  from  whole  instrument;  McEvoy  v.  Se- 
curity F.  Ins.  Co.  110  Md.  279,  22  L.R.A.  (N.S.)  966.  132  Am.  St.  Rep.  428, 
73  Atl.  157,  holding  that  the  rule  as  to  the  construction  of  insurance  policies 
most  strongly  against  the  insurer,  has  been  relaxed  and  they  are  to  be  con- 
strued the  same  as  other  contracts. 
Severabillty  of  Insurance. 

Cited  in  Dumas  v.  Northwestern  Nat.  Ins.  Co.  12  App.  D.  C.  265,  40  L.  R.  A. 
364,  footnote  p.  358,  holding  entirely  void,  policy  for  certain  amount  on  furniture 
as  a  whole  for  breach  of  condition  as  to  part;  Gcrmania  F.  Ins.  Co.  v.  Schild, 
69  Ohio  St.  141,  100  Am.  St.  Rep.  663,  68  N.  E.  706,  holding  provision  that  "this 
entire  policy  shall  be  void,"  under  specified  circumstances,  makes  policy  not  sever- 
able  risk:  Rochester  German  Ins.  Co.  v.  Schmidt,  89  C.  C.  A.  333,  162  Fed.  4ol, 
holding  that  where  the  consideration  is  entire  the  contract  is  entire,  and  the 
policy  void  as  an  entirety;  Goorberg  v.  Western  Assur.  Co.  150  Cal.  514,  10 
L.R.A.(N.S.)  879,  119  Am.  St.  Rep.  246,  89  Pac.  130,  11  Ann.  Cas.  801,  holding 
that  a  policy  covering  several  distinct  kinds  of  property  to  distinct  amounts,  but 
for  a  gross  premium  is  severable  or  entire  according  to  the  nature  'of  risk  that 
is,  the  effect  upon  all  of  affecting  risk;  Parsons  v.  Lane,  97  Minn.  124,  4  L.R.A. 
(N.S.)  244.  106  N.  W.  485,  7  Ann.  Cas.  1144,  on  the  severability  of  a  policy  of 
insurance. 

Cited  in  footnotes  to  Southern  F.  Ins.  Co.  v.  Knight,  52  L.  R.  A.  70,  which 
holds  policy  on  different  classes  of  property  for  premium  payable  in  gross  sum. 
indivisible;  Miller  v.  Delaware  Ins.  Co.  65  L.R.A.  173,  which  holds  policy  on  a 
building  and  on  fixtures  and  merchandise  therein,  specifying  a  certain  amount 
for  each,  severable  and  valid  as  to  building  and  fixtures,  notwithstanding 
breach  of  condition  as  to  inventory  avoiding  policy  as  to  merchandise: 
Brehm  Lumber  Co.  v.  Svea  Ins.  Co.  68  L.R.A.  110,  which  holds  policy  on 
shingle  mill  and  dry  kiln  in  close  proximity  divisible  as  to  amounts  of  in- 
demnity and  avoided  in  entirety  by  shutting  down  of  mill  without  permission, 
though  shingles  are  still  transferred  into  and  out  of  the  kiln. 

Distinguished  in  Taylor  v.  Anchor  Mut.  F.  Ins.  Co.  116  Iowa,  631,  57  L.  R.  A. 
331,  93  Am.  St.  Rep.  261,  88  N.  W.  807,  holding  insurance  severable  on  dwelling 
and  live  stock  separately  valued  for  entire  premium:  Sullivan  v.  Mercantile 
Town  Mut.  Ins.  Co.  20  Okla.  460,  129  Am.  St.  Rep.  761,  94  Pac.  676,  holding 
that  where  the  policy  contained  a  condition  that  in  case  of  a  violation  of  any 
condition  thereof  the  entire  policy  and  each  and  every  part  thereof  shall  become 
roid,  the  policy  was  entire. 
Effect  of  insured's  forfeiture  upon  mortgagee's  Interest. 

Cited  in  Ritchie  County  Bank  v.  Fireman's  Ins.  Co.  55  \V.  Va.  270,  47  S.  K. 
94,  holding  that  no  matter  to  whom  payable  if  the  right  to  recover  has  been 
forfeited  by  some  act  of  the  insured  there  can  be  no  recovery  by  any  one. 

Cited  in  footnote  to  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  36  L.  R.  A. 
673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by  insured's  viola- 
tion of  provision  against  transfer  of  property  without  consent. 

Cited  in  notes  (18  L.R.A. (N.S.)  200)  on  effect  of  breach  of  insurance  policy 
by  mortgagor  on  rights  of  mortgagee;  (58  Am.  St.  Rep.  668)  on  applicability 
to  mortgagee  of  condition  in  policy  for  forfeiture:  (135  Am.  St.  Rep.  747)  on 
Qre  insurance  as  security  for  a  mortgagee  or  other  lien  holder. 
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30  L.  R.  A.  636,  JACKSON  v.  BRITISH  AMERICA  ASSUR.  CO.  106  Mich.  47. 
63  N.  W.  899. 

Followed   without  discussion  in  Jackson  v.  Orient   Ins.  Co.   106  Mich.  59,  63 
X.  \V.  968. 
lon't-rt    of   riders   or   slips   attached    to    insurance   policies. 

Cited  in  footnotes  to  Hardy  v.  Lancashire  Ins.  Co.  33  L.  R.  A.  241,  which 
holds  mortgagee's  rights  unaffected  by  additional  insurance  taken  by  mortgagor; 
Cutler  v.  Royal  Ins.  Co.  41  L.  R.  A.  159,  which  holds  that  standard  guaranty  to 
maintain  80  per  cent  insurance  stamped  on  policy  does  not  supersede  clause 
avoiding  policy  for  additional  insurance;  Delaware  Ins.  Co.  v.  S.  S.  White 
Dental  Mfg.  Co.  65  L.R.A.  388,  which  holds  marine  policy  providing  that  no 
ri.sk  shall  attach  until  amount  and  description  is  approved  and  indorsed  there- 
on, not  changed  into  open  and  unrestricted  policy  covering  all  property  assured 
elects  to  report,  by  adopting  agreement  fixing  uniform  premium  supplying  blanks 
on  which  to  report  risks,  and  a  long  continued  custom  of  reporting  risks  by  as- 
sured when  convenient,  and  their  uniform  acceptance  by  insurer. 

30  L.  R.  A.  644,  STORZ  v.  FIXKELSTEIX,  46  Neb.  577,  65  N.  W.  195. 
Actions    on    ii  ii  In  t\  I'M  I    contracts. 

Followed  in  P.  Schoenhofen  Brewing  Co.  v.  Whipple,  2  Neb.  (Unof. )  709, 
89  X.  W.  751,  denying  recovery  for  liquors  sold  by  tirm  Avithout  license  under 
license  issued  to  another  under  pretended  relation  of  principal  and  agent. 

Cited  in  Storz  v.  Finklestein,  48  Neb.  33,  66  X.  W.  1020,  denying  vendor's 
right  to  recover  for  beer  sold  for  purpose  of  unlawful  resale;  Rocco  v.  Frapoli, 
50  Neb.  667,  70  X.  \V.  236,  refusing  to  enforce  accounting  upon  contract  for  un- 
licensed commission  sales  of  liquor;  Short  v.  Bullion-Beck  &  C.  Min.  Co.  20  Utah, 
32,  45  L.  R.  A.  607,  57  S.  W.  720,  denying  employee's  right  to  recover  for  over- 
time work  in  violation  of  eight-hour  law;  Moise  v.  Weyrnuller,  78  Neb.  269, 
1.10  X.  W.  554,  holding  that  the  courts  will  not  enforce  the  payment  for  the 
sales  of  liquor  furnished  to  a  person  operating  a  saloon  without  a  license  with 
knowledge  of  such  want  of  license;  Mitchell  v.  Branham,  104  Mo.  App.  489, 
79  S.  W.  739,  holding  that  there  could  be  no  recovery  for  a  breach  of  an  agree- 
ment never  to  engage  in  such  business  again,  in  connection  with  the  sale  of  a 
dram-shop  and  the  agreement  to  transfer  the  license,  where  such  transfer  was 
illegal,  until  the  transferee  had  procured  a  legal  license. 

Distinguished  in  Becker  v.  Wilcox,  81  Neb.  478,  16  L.R.A. (N.S.)  573,  129 
Am.  St.  Rep.  690.  116  N.  W.  160,  holding  that  the  rule  that  no  action  may  be 
maintained  on  a  contract,  the  consideration  of  which  is  prohibited  by  law,  does 
not  apply  to  an  action  by  the  vendee  of  a  lottery  ticket,  to  recover  the  con- 
sideration paid. 

30  L.  R.  A.  648,  Re  BELTON,  47  La,  Ann.  1614,  18  So.  642. 
Sole  ownership  of  corporate  stock. 

Cited  in  State  v.  Morgan's  L.  &  T.  R.  &  S.-  S.  Co.  106  La.  526,  31  So.  115. 
holding  judgment  against  sole  owner  of  corporate  stock  not  binding  on  corporation. 
I  MI  ii  nhi  i  i..  i,  of  corporations. 

Cited  in  Re  New  Orleans  Sanitary  Asso.  105  La.  177,  83  Am.  St.  Rep.  230,  2!> 
So.  337,  sustaining  putting  private  corporation  established  for  public  purpose  in 
liquidation. 

C'ited  in  notes  (39  L.R.A.(X.S.)  1044)  on  inherent  equity  jurisdiction  to  ap- 
point receiver  or  wind  up  corporation  because  of  mismanagement  or  fraud;  (72 
Am.  St.  Rep.  54)  as  to  when  appointment  of  receiver  is  proper. 
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30  L.  R.  A.  651,  EVANS  v.  KEYSTONE  GAS  CO.  148  N.  Y.  1123  54  X.  Y.  S.  R. 

861,  51  Am.  St.  Rep.  681,  42  N.  E.  513. 
Res   ipsa    loquitur. 

Cited  in  Dwyer  v.  Buffalo  General  Electric  Co.  20  App.  Div.  136,  46  N.  Y.  Supp. 
874,  holding  evidence  that  insulation  of  dangerous  electric  wire  wore  off  where 
touching  brace  on  telegraph  pole  justifies  jury's  finding  of  negligence. 
Evidence   of  previous   similar   occurrence**   to   prove   negrlig-eitce. 

Cited  in  Eder  v.  Post,  135  App.  Div.  863,  120  N.  Y.  Supp.  139;   Calcaterra  v. 
lovaldi,   123   Mo.   App.   351,   100   S.   W.   675, — holding  that  evidence   of   similar 
previous  occurrences  are  admissible  in  an  action   for  personal   injuries,  though 
the  defense  was  that  the  occurrence  was  an  accident. 
Liability    for    Injnry    by    dangerous   agencies. 

Cited  in  footnote  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
881,  which  holds  use  of  barrels  formerly  containing  explosive  substance  for 
shipping  iron  does  not  render  liable  for  injury  to  employee  by  explosion. 

Cited   in   note    (15   L.R.A.  (N.S.)    539)    on    liability   for   escape    of   dangerous 
substance  stored  on  premises. 
For  escape  of  gas. 

Cited  in  Wichita  Gas,  Electric  Light  &  P.  Co.  v.  Wright,  9  Kan.  App.  736,  59 
Pac.  1085,  holding  company  liable  for  destruction  of  shade  trees,  shrubbery,  and 
grass  by  gas  escaping  from  street  main;  Armbruster  v.  Auburn  Gaslight  Co.  18 
App.  Div.  448,  46  N.  Y.  Supp.  158,  and  Siebrecht  v.  East  River  Gas  Co.  21  App. 
Div.  112,  47  N.  Y.  Supp.  262,  holding  company  liable  for  plants  in  greenhouse 
destroyed  by  gas  from  corroded  main. 

Cited  in  footnote  to  Consolidated  Gas  Co.  v.  Crocker,  31  L.  R.  A.  785,  which 
holds  failure  of  gas  company  to  exercise  care  to  discover  and  remedy  leak,  neg- 
ligence. 

Cited  in  notes    (101  Am.  St.  Rep.  113;   10  L.R.A.(N.S.)    891)    on  liability  for 
injury  to  trees  by  gas  escaping  from  pipes. 
Measure  of  damages  for  trespass. 

Cited  in  Cleveland  School  Dist.  v.  Great  Northern  R.  Co.  20  N.  D.  128,  28 
L.R.A. (N.S. )  757,  126  N.  W.  995,  holding  that  measure  of  damages  for  de- 
struction of  shade  trees  by  wrongful  act  is  difference  between  value  of  land 
before  and  after  they  were  destroyed;  Southwestern  Teleg.  £  Te'leph.  Co.  v. 
Smithdeal,  103  Tex.  133,  124  S.  W.  627,  holding  that  abutting  owner  is  entitled 
to  recover  from  telephone  company  for  injury  to  trees  amount  in  which  market 
value  of  property  is  affected;  Tait  v.  Central  Lunatic  Asylum,  84  Vt.  274.  4 
S.  E.  697,  holding  that  in  action  for  damage  to  sugar-maple  grove,  parcel  of 
farm,  by  fire,  measure  of  damage  is  decreased  value  of  farm,  as  whole,  result- 
ing from  fire;  Nichols  v.  New  York  &  P.  Teleg.  &  Teleph.  Co.  126  App.  Div. 
189,  110  N.  Y.  Supp.  325,  holding  that  the  measure  of  damages  for  unnecessary 
mutilation  of  trees  is  the  difference  between  the  value  of  the  property  before 
and  after  the  mutilation;  Cleveland  School  Dist.  v.  Great  Northern  R.  Co.  20 
N.  D.  128,  28  L.R.A.(N.S.)  760,  126  N.  WT.  995,  holding  that  the  measure  of 
damages  for  the  destruction  of  shade  trees  having  no  severable  value,  is  the 
difference  between  the  value  of  the  land  before  and  after  the  destruction  of  the 
trees. 

Cited  in  note  (11  L.R.A. (N.S.)  931,  933)  on  measure  of  damages  for  injury 
or  destruction  of  trees  or  shrubbery  not  valuable  for  timber  or  firewood. 

Distingiiished  in  Mott  v.  Lewis,  52  App.  Div.  561,  65  N.  Y.  Supp.  31,  holding 
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charge  that  plaintiff  may  recover  difference  in  value  of  land  with  and  without  dirt 
piled  on  it,  error. 

30  L.  R.  A.  653,  SCHMEER  v.  GASLIGHT  CO.  147  N.  Y.  529,  70  N.  Y.  S.  R.  92, 

42  N.  E.  202. 
i.inhilit  >    for  escape  of  g-as. 

Cited  in  German-American  Ins.  Co.  v.  Standard  Gaslight  Co.  34  Misc.  505,  70 
N.  Y.  Supp.  384,  holding  gas  company  liable  for  fire  resulting  from  employee's 
applying  match  to  pipe;  Anderson  v.  Standard  Gaslight  Co.  17  Misc.  627,  40 
N.  Y.  Supp.  671,  holding  gas  company  liable  for  fire  due  to  leaky  meter  im- 
properly inspected;  Tiehr  v.  Consolidated  Gas  Co.  51  App.  Div.  447,  65  N.  Y. 
Supp.  10,  holding  jury's  finding  that  gas  company  was  liable  for  explosion  in 
street  manhole,  sustained  by  evidence;  Siebrecht  v.  East  River  Gas  Co.  21  App. 
Div.  112,  47  N.  Y.  Supp.  262,  holding  company  liable  for  plants  in  greenhouse 
destroyed  by  gas  from  corroded  main;  Schauin  v.-  Equitable  Gaslight  Co.  15  App. 
Div.  76,  44  N.  Y.  Supp.  284,  denying  gas  company's  liability  for  explosion  from 
cause  not  shown  where  employee  was  fixing  pipes;  Paden  v.  Van  Blarcom,  100 
Mo.  App.  195,  74  S.  W.  124,  holding  it  question  for  jury  whether  master  should 
not  have  examined  gas  valves  before  turning  on  and  lighting  gas  resulting  in 
explosion  and  injury  to  domestic  (affirmed  in  181  Mo.  130,  79  S.  W.  1195)  ; 
Gould  v.  Winona  Gas  Co.  100  Minn.  260.  10  L.R.A.(N.S.)  892,  111  N.  W.  254, 
on  the  liability  of  a  gas  company  for  injury  to  trees  by  an  escape  of  gas; 
Triple-State  Natural  Gas  &  Oil  Co.  v.  Wellman,  114  Ky.  85,  70  S.  W.  49,  1  Ann. 
Cas.  64.  holding  that  a  gas  company  was  liable  to  a  consumer  for  injury  by 
an  escape  of  gas,  except  for  a  failure  to  use  ordinary  care. 

Cited  in  footnotes  to  Pine  Bluff  Water  &  Light  Co.  v.  Schneider,  33  L.  R.  A. 
366,  which  requires  gas  company  with  notice  of  break  in  pipes  to  take  precautions 
against  injury ;  Richmond  Gas  Co.  v.  Baker.  36  L.  R.  A.  683,  which  holds  gas 
company  liable  for  escape  of  gas  from  cracked  elbow  in  pipe  unsuccessfully  at- 
tempted to  be  repaired;  Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92,  which 
holds  gas  company  liable  for  furnishing  natural  gas  at  so  great  a  pressure  as  to 
set  building  on  fire;  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  blundering  act  of  employee 
of  otfier  company. 

Cited  in  note  (32  L.R.A.(:NT.S.)  813,  820,  825)  on  liability  of  gas  -company 
for  negligence  in  escape  or  explosion. 

Distinguished  in  Smith  v.  Pawtucket  Gas  Co.  24  R.  I.  293,  96  Am.  St.  Rep. 
1 713.  52   Atl.   1078.  holding  the  gas  company  was  not  liable  for  a  failure  to  in- 
spect pipes  before  turning  in   the  gas,  where  such  pipes  belonged  to  the  owner 
•  of  the  house  and  were  not  under  the  control  of  the  gas  company. 
When    question    of    contributory    negligence    for    jury. 

Cited  in  People's  Gaslight  &  Coke  Co.  v.  Amphlett,  93  111.  App.  203,  holding 
negligence  in  hunting  gas  leak  with  lighted  match  question  for  jury. 
Liability   for  injury  by  daiigrerona  objects. 

Cited  in  Kleebuuer  v.  Western  Fuse  &  Explosives  Co.  138  Cal.  505,  60  L.  R.  A. 
382,  94  Am.  St.  Rep.  62,  71  Pac.  617,  holding  storage  of  gun  powder  by  fuse  manu- 
facturer for  business  purposes  not  negligence  per  se;  Hoboken  Land  &  Improv. 
Co.  v.  United  Electric  Co.  71  X.  J.  L.  433,  58  Atl.  1082.  holding  that  an  elec- 
tric company  is  bound  before  sending  its  current  into  the  apparatus  installed 
in  a  building,  to  see  by  reasonable  inspection  that  the  apparatus  is  fit  for  the 
use  intended. 

Cited  in   footnotes  to  Vieth  v.  Hope  Salt   £  Coal  Co.  57  L.  R.  A.  410,  which 
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denies  liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  on 
own  premises  with  care  and  skill;  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co. 
51  L.  R.  A.  881,  which  holds  use  of  barrels  formerly  containing  explosive  sub- 
stance for  shipping  iron  does  not  render  liable  for  injury  to  employee  by  explosion. 

30  L.  R,  A.  658,  HARMON  v.  OLD  COLONY  R.  CO.  165  Mass.  100,  52  Am.  St. 

Rep.  499,  42  N.  E.  505. 
Effect   of   married    women's   *i  :i  t  n  I  <•>. 

Cited  in  Libaire  v.  Minneapolis  &  St.  L.  R.  Co.  113  Minn.  523.  130  N.  W.  8, 
holding  that  married  woman  may  recover  in  action  for  personal  injuries  dam- 
ages for  loss  of  earning  capacity  as  singer;  Xolin  v.  Pearson,  191  Mass.  286.  4 
L.R.A.(N.S.)  646,  114  Am.  St.  Rep.  605,  77  N.  E.  890,  6  Ann.  Cas.  658,  holding 
that  a  married  woman  may  maintain  an  action  in  her  own  name  against  an- 
other for  enticing  away,  and  alienating  the  affections  of,  the  husband. 

Cited  in  note    (20  L.R.A. (N.S.)    218)    on  right  of  married  woman  to  recover 
for  loss  of  time,  services,  wages,  or  impaired  capacity  to  labor. 
Effect    of    married    women's    enabling:    acts    on     husband's    common-lair 
rights. 

Followed  in  Texas  P.  R.  Co.  v.  Humble,  181  U.  S.  64,  45  L.  ed.  751,  21  Sup. 
Ct.  Rep.  526,  Affirming  38  C.  C.  A.  507,  97  Fed.  842,  and  Hamilton  v.  Great  Falls 
Street  R.  Co.  17  Mont.  352.  43  Pac.  713,  sustaining  married  woman's  right  to 
recover  for  impairment  of  capacity  to  labor. 

Cited  in  Kennelly  v.  Savage,  18  Mont.  122,  44  Pac.  400.  holding  husband  need 
not  join  in  wife's  lease  of  separate  property ;  Ago  v.  Canner,  16"  Mass.  392,  45 
Atl.  754.  sustaining  wife's  right  of  action  for  conversion  of  personalty  sold  by 
husband  in  her  absence;  Kelley  v.  New  York,  N.  H.  &  H.  R.  Co.  168  Mass.  311, 
38  L.  R.  A.  633,  60  Am.  St.  Rep.  397,  46  N.  E.  1063.  holding  husband's  right  of 
action  for  loss  of  consortium  through  injury  to  wife  unaffected  by  marrit'il 
women's  statutes;  Southern  R.  Co.  v.  Crowder,  135  Ala.  426,  33  So.  335.  sustain- 
ing action  by  husband  to  recover  for  loss  of  wife's  services  and  companionship 
caused  by  injury  to  her;  Bradford  y.  Worcester,  184  Mass.  561.  69  N  .E.  310, 
holding  that  married  woman  may  gain  settlement  in  state  although  husband  is. 
during  all  that  time,  absent  therefrom:  Booth  v.  Manchester  Street  R.  Co.  73 
N.  H.  530,  63  Atl.  578,  holding  that  husband  may  maintain  action  against  one 
who  deprives  him  of  his  wife's  services  in  household  and  benefit  of  her  society. 

Distinguished  in  Cullar  v.  Missouri,  K.  &  T.  R.  Co.  84  Mo.  App.  351,  sustain- 
ing husband's  right  to  recover  for  loss  of  wife's  domestic  service  by  negligent 
injury. 
Impairment   of   capacity   to   work   as  an   element    of   damagre. 

Cited  in  Millmore  v.  Boston  Elev.  R.  Co.  198  Mass.  371,  84  N.  E.  468,  holding 
that  in  an  action  by  a  married  woman  to  recover  damages  for  personal  injury. 
an  impairment  of  her  capacity  to  work  may  be  considered  as  an  element  of  the 
damages  whether  or  not  she  had  ever  worked;  L.  W.  Pomerene  Co.  v.  White. 
70  Neb.  176,  97  N.  W.  232,  holding  that  in  an  action  for  personal  injuries,  a 
married  woman  may  show  that  she  was  incapacitated  to  work,  for  the  purpose 
of  showing  the  extent  of  her  injuries. 

30  L.  R.  A.  660,  SPRINGFIELD  F.  &  M.  IXS.  CO.  v.  KEESEVILLE,  148  N.  Y. 

46,  51  Am,  St.  Rep.  667,  42  N.  E.  405. 
i  n-ii  ili<- 14-n <•>     of    water    supply. 

Cited  in  Keever  v.  Mankato,  113  Minn.  63,  33  L.R.A.(N.S.)  343,  129  N.  W. 
158,  Ann.  Cas.  1912  A,  216,  holding  that  city  is  liable  for  injury  caused  by  neg- 
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ligence  in  permitting  its  water  supply  to  become  polluted  with  filth  and  sewage 
causing  disease;  Oakes  Mfg.  Co.  v.  New  York,  141  App.  Div.  ]32,  125  N.  Y. 
Supp.  1030,  holding  that  city  which  maintains  public  water  system  is  not  liable 
for  negligence  in  maintaining  water  supply. 

Cited  in  footnote  to  Du  Bois  v.  Du  Bois  City  Waterworks  Co.  34  L.  R.  A.  92, 
which  holds  cancelation  of  contract  by  city  for  water  supply  not  justified  for 
inadequacy  of  supply. 

Cited  in  note    (25  L.R.A.(N.g.)    240,  247)    on  municipal  liability  for  tort  in 
connection  with  waterworks. 
—  Liability  for  fire  logs  from  insufficiency. 

Cited  in  Miller  v.  Minneapolis,  75  Minn.  133,  77  N.  W.  788,  denying  city's 
liability  for  negligently  suffering  fire  hydrants  to  become  clogged;  Planters'  Oil 
Mill  v.  Monroe  Waterworks  &  Light  Co.  52  La.  Ann.  1248,  27  So.  684,  denying 
municipal  liability  for  failure  of  contracting  private  water  company  to  furnish 
adequate  fire  protection;  Ukiah  City  v.  Ukiah  Water  &  Improv.  Co.  142  Cal.  178, 
64  L.  R.  A.  234,  100  Am.  St.  Rep.  107,  75  Pac.  773,  denying  liability  of  water 
company  to  city  for  loss  by  negligent  failure  to  furnish  sufficient  water,  in 
absence  of  express  contract  to  that  effect;  Smith  v.  Great  South  Bay  Water  Co.  82 
App.  Div.  428,  81  N.  Y.  Supp.  812,  denying  right  of  taxpayer  to  action  against 
water  company  under  contract  with  municipality,  to  recover  for  loss  by  inade- 
quate force  for  fire  extinguishment;  Greenville  Water  Co.  v.  Beckham,  55  Tex. 
Civ.  App.  92,  118  S.  W7.  889;  Peck  v.  Sterling  Water  Co.  118  111.  App.  535,— 
holding  that  water  company  is  not  liable  to  citizen  for  destruction  of  his  build- 
ing by  fire  caused  by  breach  of  company's  contract  with  city  in  failing  to  supply 
sufficient  water  for  fire  purposes;  United  States  v.  Sault  Ste.  Marie,  137  Fed. 
259,  holding  that  the  city  was  not  liable  for  failure  to  maintain  pressure  in 
public  water  mains,  resulting  in  an  increased  loss  by  fire. 

Cited  in  footnotes  to  Gorrell  v.  Greensboro  Water  Supply  Co.  46  L.  R.  A.  513, 
which  sustains  right  of  action  by  citizen  for  breach  of  water  company's  contract 
to  supply  sufficient  water  to  prevent  loss  by  fire;  Middlesex  Water  Co.  v.  Knapp- 
mann  Whiting  Co.  49  L.  R.  A.  572,  which  holds  water  company  failing  to  supply 
sufficient  water  for  fire  purposes  liable  to  consumer  for  loss  of  property  by  fire; 
Allen  &  Currey  Mfg.  Co.  v.  Shreeveport  Waterworks  ^Co.  68  L.R.A.  650,  which 
denies  citizen's  right  of  action  against  water  company  for  destruction  of  prop- 
erty by  fire  because  of  failure  to  keep  fire  hydrants  in  good  condition. 

Cited  in  notes  (61  L.R.A.  35,  95)  on  establishment  and  regulation  of  mu- 
nicipal water  supply;  (81  Am.  St.  Rep.  486)  on  liability  of  water  companies. 

Disapproved  in  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  361,  35  S.  W.  341, 
holding  city  liable  for  negligent  failure  to  supply  water  to  extinguish  fires; 
Aschoff  v.  Evansville,  34  Ind.  App.  33,  72  N.  E.  279,  holding  that  municipality 
which  maintains  water  plant  for  purpose  only  of  extinguishing  fires  is  liable 
for  negligence  in  its  operation. 
AVImt  are  jfovernmental  powers  of  a  municipality. 

Cited  in  Gartland  v.  New  York  Zoological  Soc.  135  App.  Div.  170,  120  N.  Y. 
Supp.  24,  holding  that  the  maintenance  of  parks,  zoological  displays,  etc.,  is 
not  a  governmental  function;  Denver  v.  Davis,  37  Colo.  373.  6  L.R.A. (N.S.) 
1015,  119  Am.  St.  Rep.  293,  86  Pac.  1027,  11  Ann.  Cas.  187,  on  the  distinction 
between  the  governmental  and  private  powers  of  a  municipality ;  MacMullen  v. 
Middletown,  112  App.  Div.  84.  98  N.  Y.  Supp.  145,  holding  that  a  distinction 
exists  between  the  duties  imposed  upon  a  municipal  corporation  as  a  govern- 
mental agency  and  as  a  private  personality;  Veraguth  v.  Denver,  19  Colo.  App. 
477,  76  Pac.  539,  holding  that  the  city  was  not  liable  for  injuries  to  a  child  by 
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falling  into  an  open  ash  pit  maintained  upon  private  premises  as  required   by 
the  ordinance. 

Cited  in  note    (108  Am.  St.   Rep.  141)    on   what  are  governmental   powers  of 
municipality. 
Municipal   waterworks   us   nongovernmental   enterprise. 

Cited  in  Frankfort  v.  Com.  29  Ky.  L.  Rep.  704,  94  S.  W.  648,  holding  that  a 
municipal  water  works  plant  is  public  property  so  that  bonds  held  for  the  pur- 
pose of  furnishing  revenue  therefor  are  exempt  from  taxation;  Com.  v.  Coving- 
ton.  128  Ky.  42,  14  L.R.A.  (N.S.)  1216,  107  S.  W.  231,  on  the  same  point. 

Cited  in  footnote  to  Newport  v.  Com.  45  L.  R.  A.  518,  which  holds  city  taxable 
for  waterworks  franchise. 

Liability    for    nonfeasance    or    malfeaaance    in    performing    governmental 
function. 

Cited  in  Lefrois  v.  Monroe  County,  162  N.  Y.  567,  50  L.  R.  A.  208,  57  N.  E.  18:>. 
denying  county's  liability  for  acts  of  officials  creating  nuisance  by  spreading 
sewage  on  almshouse  farm;  Peaty  v.  New  York,  33  Misc.  235,  67  N.  Y.  Supp.  27(i. 
denying  city's  liability  for  death  of  employee  caused  by  breaking  of  defective 
fire  alarm  pole;  Doty  v.  Port  Jervis,  23  Misc.  314,  52  N.  Y.  Supp.  57,  denying 
liability  of  village  for  killing  of  person  by  incompetent  policeman;  Reynolds  v. 
Board  of  Education,  33  App.  Div.  93,  53  N.  Y.  Supp.  75,  denying  school  board's 
liability  for  act  of  "attendance  officer"  wrongfully  arresting  scholar  killed  by 
train  while  trying  to  escape;  Nicholson  v.  Detroit,  129  Mich.  256,  56  L.  R.  A. 
605,  88  N.  W.  695,  denying  city's  liability  for  death  of  employee  contracting 
smallpox  in  tearing  down  pesthouse;  Hughes  v.  Auburn,  161  N.  Y.  106,  46  L.  R. 
A.  639,  55  N.  E.  389,  denying  city's  liability  for  disease  or  death  superinduced  by 
negligent  construction  or  maintenance  of  sewer;  Corbett  v.  St.  Vincent's  Indus 
trial  School,  177  N.  Y.  22,  68  N.  E.  997,  Affirming  79  App.  Div.  349,  79  N.  Y. 
Supp.  369,  holding  charitable  corporation  acting  as  one  of  governmental  ageneie- 
of  state  in  receiving  boy  convicted  of  crime,  not  liable  for  negligence  toward 
him;  Snouffer  v.  Cedar  Rapids  &  M.  C.  R.  Co.  118  Iowa..  307,  92  N.  W.  79,  hold- 
ing power  of  city  over  streets,  legislative  one,  vested  in  it,  to  which  all  ordinance* 
and  regulations  are  subject;  Stubley  v.  Allison  Realty  Co.  124  App.  Div.  164. 
108  N.  Y.  Supp.  759,  holding  that  the  city  is  not  liable  for  the  injury  to  a 
person  by  the  falling  of  a  defectively  constructed  building,  though  the  city 
building  department  approved  the  defective  plans;  Met/,  v.  Asheville,  150  N. 
C.  752,  22  L.R.A. (N.S.)  945,  64  S.  E.  881,  holding  that  the  city  was  not  liable 
for  the  death  of  a  person  by  a  disease  contracted  through  the  discharge  of 
the  city  sewer  into  a  stream. 

Cited  in  note  (108  Am.  St.  Rep.  162,  167,  170)  on  liability  of  municipality 
for  damages  in  performance  of  governmental  function. 

Distinguished  in  effect  in  Tilford  v.  New  York,  1  App.  Div.  201,  37  N.  Y.  Supp. 
185.  denying  city's  liability  for  ultra  vires  act  of  , officers  imposing  quarantine: 
Workman  v.  New  York  City,  179  U.  S.  579,  45  L.  ed.  327,  21  Sup.  Ct.  Rep.  212 
(dissenting  opinion),  majority  holding  city  liable  for  negligent  collision  of  fire 
boat  with  another  vessel;  Esberg  Cigar  Co.  v.  Portland,  34  Or.  289,  301,  43  L. 
R.  A.  440,  75  Am.  St.  Rep.  651,  55  Pac.  961,  holding  city  liable  for  damages 
caused  by  bursting  of  improperly  constructed  water  main;  Fordham  v.  (iouver 
neur,  15  App.  Div.  624.  44  N.  Y.  Supp.  1117,  by  Landon,  J.,  dissenting,  who  holds 
village  liable  for  creation  of  obstruction  in  highway  by  water  commissioner* : 
Southeast  v.  New  York,  96  App.  Div.  602,  89  N.  Y.  Supp.  630,  holding  that  a 
municipal  corporation  was  liable  for  failure  to  use  ordinary  care  in  exercising 
governmental  functions;  Gordon  v.  Silver  Creek,  127  App.  Div.  890,  112  N.  Y. 
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Supp.  54,  holding  that  a  city  was  liable  for  injury  to  residence  property  by  the 
discharge  of  smoke  from  its  pumping  station;  People  ex  rel.  Hilliker  v.  Pierce, 
64  Misc.  631,  119  N.  Y.  Supp.  21,  holding  that  mandamus  will  lie  to  compel  the 
exercise  of  a  governmental/  function,  where  the  legislature  has  left  no  option 
but  for  the  municipality  to  exercise  such  function. 
Right  of  action  for  municipal  negligence. 

Cited  in  Barry  v.  Port  Jervis,  64  App.  Div.  278,  72  N.  Y.  Supp.  104,  holding 
charter  requirement  of  forty-eight-hour  notice  of  personal  injuries  resulting  from 
negligence  as  condition  precedent  to  action,  unconstitutional. 
Water    rates. 

Cited  in  footnotes  to  Brymer  v.  Butler  Water  Co.  36  L.  R.  A.  260,  which 
holds  system  of  water  rates  yielding  only  fair  profit  to  owners  after  paying 
charges  should  not  be  reduced;  Detroit  v.  Board  of  Water  Comrs.  31  L.  R.  A. 
463,  which  denies  right  to  compel  incorporated  board  of  water  commissioners  to 
furnish  water  free  to  house  of  correction. 

30  L.  R.  A.  665,  ISAACS  v.  BARBER,  10  Wash.  124,  45  Am.  St.  Rep.  772,  38 

Pac.  871. 
Rights    of    prior    appropriator    of    water. 

Followed  in  Wold  v.  May,  10  Wash.  158,  38  Pac.  875,  sustaining  right  of  prior 
appropriator  of  waters  of  creek,  according  to  prevailing  custom,  as  against  ri- 
parian owner. 

Cited  in  Benton  v.  Johncox,  17  Wash.  280,  39  L.  R.  A.  109,  footnote  p.  107, 
61  Am.  St.  Rep.  912,  49  Pac.  495.  requiring  protection  of  riparian  owner  against 
subsequent  appropriation:  Crawford  Co.  v.  Hathaway  (Crawford  Co.  v.  Hall) 
67  Neb.  361,  60  L.R.A.  905,  108  Am.  St.  Rep.  647,  93  X.  W7.  781,  construing  stat- 
ute as  recognition  of  custom  of  appropriation  of  water,  and  as  vesting  title 
in  prior  appropriators  thereof,  as  against  subsequent  riparian  owners;  Par- 
kersville  Drainage  Dist.  v.  Wattier,  48  Or.  337,  86  Pac.  775,  holding  that  the 
building  of  a  dam  and  flooding  of  public  lands  was  an  appropriation  of  the 
water,  so  that  the  appropriator  or  his  successors  would  be  protected  in  his  use 
of  the  water  when  the  lands  passed  into  private  hands;  Davis  v.  Chamberlain, 
51  Or.  31.),  98  Pac.  154,  holding  that  the  rights  of  a  prior  appropriator  of  water 
on  public  lands  are  protected  as  against  a  subsequent  patentee  thereof;  Miocene 
Ditch  Co.  v.  Campion  Min.  &  Trading  Co.  3  Alaska,  584,  holding  that  a  prior 
appropriator  may  change  the  point  of  diversion  of  water  over  public  lands  with- 
out affecting  his  priority. 

Cited  in  footnotes  to  Charnock  v.  Higuerra,  32  L.  R.  A.  190,  which  sustains 
riparian  owner's  right  to  raise  water  by  pumps  for  irrigation;  Longmire  v. 
Smith,  58  L.  R.  A.  308,  which  holds  first  appropriator  for  irrigation  not  de- 
prived of  rights  by  failure  at  first  to  describe  definite  measurement  of  what  he 
uses  and  to  furnish  clear  evidence  of  amount  required;  North  Point  Consol. 
Irrig.  Co.  v.  I'tah  &  S.  L.  Canal  Co.  40  L.  R.  A.  851,  which  holds  right  to  irrigate 
land,  subject  te  duty  to  take  care  not  to  injure  others  with  seepage  or  waste 
water  unfit  for  irrigation;  Salt  Lake  City  v.  Salt  Lake  City  Water  &  Electrical 
Power  Co.  61  L.  R.  A.  648,  which  denies  prior  appropriator's  right  to  com- 
plain of  noninjurious  use  by  upper  proprietor:  Hague  v.  Nephi  Irrig.  Co.  41 
L.  R.  A.  311.  which  holds  appropriation  of  more  water  than  needed  ineffectual  to 
prevent  subsequent  appropriation  of  excess;  Bruening  v.  Dorr,  35  L.  R.  A.  640, 
which  denies  right  to  use  water  of  spring  for  irrigation  as  against  prior  appro- 
priator of  stream  into  which  it  percolates;  Crawford  Co.  v.  Hall,  60  L.  R.  A. 
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889,  which  holds  right  to  use  water  acquired  by  appropriation  superior  to  that 
of  subsequent  riparian  proprietor. 

Cited  in  notes  (30  L.  R.  A.  186)  on  appropriation  of  percolating  waters  on 
public  lands;  (41  L.  R.  A.  743)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream;  (59  L.  R,  A.  821)  on  liability  for 
damming  back  water  of  stream;  (60  Am.  St.  Rep.  800,  802)  on  what  constitutes 
an  appropriation  of  water.  , 
Judicial  notice. 

Cited  in  McFarland  v.  Alaska  Perseverance  Min.  Co.  3  Alaska,  328,  holding 
that  the  court  would  take  judicial  notice  of  the  development  of  Alaska  and  its 
means  of  accomplishment. 

30  L.  R.  A.  680,  BROWN  v.  SMITH,  19  R.  I.  319,  33  Atl.  466. 
Divorced   father's   liability   for  support   of   child. 

Cited  in  McKay  v.  McKay,  125  Cal.  71,  57  Pac.  677,  denying  court's  power  to 
require  reimbursement  of  stepfather  by  divorced  father  for  support  of  children : 
Libbe  v.  Libbe,  157  Mo.  App.  613,  138  S.  W.  688,  holding  that  wife  cannot  main- 
tain action  for  past  support  of  children  pending  action  for  divorce. 

Cited  in  footnotes  to  Foss  v.  Hartwell,  37  L.  R.  A.  589,  which  denies  divorced 
father's  liability  to  subsequent  husband  of  wife  for  support  of  child  surrep- 
titiously taken  by  mother;  Re  Zilley,  40  L.  R.  A.  579,  which  holds  father  liable  to 
pay  mother  after  divorce  for  ke?ping  child  which  father  entitled  to  under  dr 
cree;  Keller  v.  St.  Louis.  47  L.  R.  A.  391,  which  denies  mother's  right  of  action 
for  injury  to  child  given  her  by  divorce  decree  without  provision  as  to  its  support. 

Cited  in  notes  (2  L.R.A.(X.S.)  851)  on  effect  of  divorce  on  liability  tor 
support  of  children;  (38  L.R.A.(N.S.)  510)  on  recovery  by  mother  again>t 
father  for  money  expended  in  support  of  children;  (114  Am.  St.  Rep.  701)  on 
father's  duty  to  support  child  awarded  to  mother  by  divorce  decree  silent  as  to 
maintenance. 

Distinguished  in  Demonet  v.  Burkart,  23  App.  D.  C.  317,  holding  that  where 
the  decree  was  silent  as  to  the  custody  of  the  children,  and  the  husband  offered 
to  aid  in  supporting  them,  which  the  wife  declined,  she  could  not,  ten  years 
after,  have  case  reopened  and  recover  for  the  children's  support:  Alvey  v.  Hartwig. 
106  Md.  264,  11  L.R.A.(N.S.)  683,  67  Atl.  132,  14  Ann.  Cas.  250,  holding  that 
the  wife  can  compel  the  husband  to  support  the  children  where  the  custody  of 
the  minor  children  is  going  to  the  wife. 

Disapproved  in  Spencer  v.  Spencer,  97  Minn.  59,  2  L.R.A.(N.S.)  853,  114  Am. 
St.  Rep.  695,  105  X.  \V.  483,  7  Ann.  Cas.  901,  holding  that  the  decree  of  divorce 
awarding  the  wife  the  custody  of  the  children  does  not  affect  the  duty  of  the  father 
to  provide  for  their  support  and  the  wife  may  maintain  action  therefor  aga-nst 
him. 
Action  by  mother  for  loss  by  child's  injury. 

Cited  in  McCarr  v.  National  &  P.  Worsted  Mills,  24  R.  I.  449,  60  L.  R.  A. 
124,  96  Am.  St.  Rep.  749.  53  Atl.  320.  sustaining  right  of  mother,  supporting 
family,  to  recover  expense  caused  by  wrongful  injury  to  child. 

30  L.  R.  A.  682,  MILLER  v.  McCARDELL.  19  R.  I.  304,  33  Atl.  445. 
Covenant   to  maintain   leased   premises.. 

Cited  in  Lovejoy  v.  Townsend.  25  Tex.  Civ.  App.  386,  61  S.  Y\ .  331,  holding 
landlord  agreeing  to  repair  and  keep  in  repair,  obligated  to  do  so.  without  regard 
to  condition  of  roof  at  date  of  lea.se. 

Cited   in  footnote  to  Marshall  v.  Rugg.   33  L.  R,  A.   679,   which   holds  actual 
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termination   of   tenancy   "expiration"   of   lease   within   covenant   as   to   restoring 
property. 

30  L.  R.  A.  684.  HOWE  v.  MINNEAPOLIS,  ST.  P.  &  S.  STE.  M.  R.  CO.  62  Minn. 

71,  54  Am.  St.  Rep.  616,  64  N.  W.  102. 
Duty    to    look    and    listen    at    crossing. 

Cited  in  Snider  v.  New  Orleans  &  C.  R.  Co.  48  La.  Ann.  12,  18  So.  695,  holding 
person  before  crossing  car  track  should  look  and  listen  at  time  and  place  where 
precaution  effective;  Carlson  v.  Chicago  &  N.  W.  R.  Co.  96  Minn.  507,  4 
L.R.A.(N.S.)  35],  113  Am.  St.  Rep.  655,  105  N.  W.  555,  holding  it  duty  of 
traveler  to  stop,  look  and  listen. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  803,  which 
holds  failure  to  look  within  30  feet  of  track  not  prevent  recovery;  Woehrle  v. 
Minnesota  Transfer  R.  Co.  52  L.  R.  A.  349.  which  holds  traveler's  failure  to 
look  and  listen  when  watchman  absent  not  negligence  per  se ;  Lorenz  v.  Burlington, 
C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753,  which  holds  negligence  of  one  pursuing  cow, 
in  not  looking  and  listening  before  crossing  railroad  track,  for  jury;  Colorado 
&  Southern  R.  Co.  v.  Thomas,  70  L.R.A.  681,  which  holds  failure  to  look  and 
listen  before  crossing  track  not  excused  by  existence  of  building  adjoining  high- 
way which  would  obstruct  view  of  tracks  and  by  noise  created  therein  which 
would  prevent  hearing  approaching  train. 
Imputing-  driver's  IM-U  I  iu<-n<-(-  to  passenger. 

Cited  in  Johnson  v.  St.  Paul  City  R.  Co.  67  Minn.  262,  36  L.  R.  A.  587.  69 
X.  W.  900.  holding  negligence  of  driver  rrot  imputable  to  person  riding  in  funeral 
procession;  Finley  v.  Chicago,  M.  &  St.  P.  R.  Co.  71  Minn.  476,  74  N.  W.  174, 
holding  negligence  of  husband  driving  not  imputable  to  wife;  Cunningham  v. 
Thief  River  Falls,  84  Minn.  28,  86  N.  W.  763,  holding  negligence  of  driver  not 
imputable  to  person  invited  to  ride  with  friends;  Koplitz  v.  St.  Paul,  86  Minn. 
375.  58  L.  R.  A.  75,  90  N.  W.  794,  holding  negligence  of  member  of  picnic  party 
driving  omnibus  not  imputable  to  young  lady  passenger;  Liabraaten  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  105  Minn.  210,  117  N.  W.  423,  15  Ann.  Cas. 
1147;  Cotton  T.  Willmar  &  S.  F.  R.  Co.  99  Minn.  372,  8  L.R.A.(N.S.)  647,  116 
Am.  St.  Rep.  422,  109  N.  W.  835.  9  Ann  Cas.  935. — holding  negligence  of 
driver  in  driving  upon  a  railway  track  without  proper  precaution  to  ascertain 
approach  of  train  is  not  imputable  to  passenger:  Wood  v.  Maine  C.  R.  Co.  101 
Me.  477,  64  Atl.  833,  holding  when  passengers  for  hire  riding  in  a  public  car- 
riage are  about  to  cross  a  railroad  track  it  cannot  be  said  as  a  matter  of  law 
that  it  is  negligence  on  their  part  if  they  are  not  as  alert  as  the  driver  of  the 
team  over  which  they  have  no  control  in  looking  and  listening  for  an  approach- 
ing train  before  attempting  to  cross  the  track:  Statler  v.  Chicago  &  A.  R.  Co. 
200  Mo.  148.  98  S.  W.  509.  holding  a  plaintiff  nearly  sixteen  years  of  age  riding 
in  a  buggy  driven  by  her  mother  in  the  absence  of  evidence  that  she  never 
looked  or  listened  is  not  chargeable  with  negligence  in  not  looking  and  listen- 
ing. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  McLeod,  52  L.  R.  A.  954,  which  holds 
hirer  of  team  and  driver  bound  to  check  latter's  attempt  to  cross  track  without 
stopping  or  listening  for  train. 

Cited  in  note   (110  Am.  St.  Rep.  292,  294)   on  imputed  negligence. 
When    contributory    negligence    question    for    jury. 

Cited  in  Wosika  \ .  St.  Paul  City  R.  Co.  80  Minn.  368,  83  N.  W.  386,  holding 
negligence  of  passenger  by  invitation  in  wagon,  without  control  over  team  or- 
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driver,  question   for  jury;    Mittelsdorfer  v.   West  Jersey   &   S.  R.  Co.   77   X.   J. 
L.  701,  73  Atl.  538,  holding  that  negligence  of  person  riding  with  another  upon 
invitation   is  for  jury   notwithstanding  fact  that   it  appeared  that  driver  had 
not  exercised  proper  care  to  discover  approach  of  train  and  avoid  accident. 
I :  \i-i---i  \  «•    damages    for   personal    injuries. 

Cited  in  Union  P.  R.  Co.  v.  Connolly,  77  Xeb.  281,  109  X.  W.  368,  holding 
$27,500  for  injury  resulting  in  amputation  of  both  legs  not  excessive. 

30  L.  R.  A.  689,  AXOKA  LUMBER  CO.  v.  FIDELITY  &  C.  CO.  63  Minn.  286,  65 

N.  W.  353. 
Notice   to   Insurer. 

Cited  in  Grand  Rapids  Electric  Light  &  P.  Co.  v.  Fidelity  &  C.  Co.  Ill  Mich. 
151,  69  X.  W.  249,  holding  notice  need  not  be  given  to  insurer  against  employer's 
liability  until  accident  and  claim  for  damages:  Comstock  v.  Fraternal  Acci. 
Asso.  116  Wis.  390,  93  X.  W.  22,  holding  accident  policy  not  avoided  in  absence 
of  unequivocal  language,  by  failure  of  insured  to  give  notice  of  accident  within 
time  specified,  because  of  incapacity;  Columbia  Paper  Stock  Co.  v.  Fidelity  & 
C.  Co.  104  Mo.  App.  166,  78  S.  W.  320,  holding  insured  has  right  of  action  if  lie 
give  notice  in  reasonable  time  where  policy  does  not  require  immediate  notice 
of  injury. 

Cited  in  footnote  to  Munz  v.  Standard  Life  &  Acci.  Ins.  Co.  62  L.  R.  A.  485, 
which  holds  insurer  not  released  from  liability  for  failure  to  furnish  notice  ami 
proofs  of  death  within  required  time,  by  beneficiary  not  learning  of  death  or  of 
policy  within  such  time. 

Cited  in  note  (38  L.R.A. (N.S.)  65)  on  delay  in  giving  notice  of  claim  under 
employers'  indemnity  policy. 

Distinguished  in  Underwood  Veneer  Co.  v.  London  Guarantee  &  Acci.  Co.  100 
Wis.  382.  75  X.  W.  996,  construing  provision  for  notice  "upon  occurrence  of 
accident  and  also  upon  receipt  of  claim."  as  requiring  notice  on  botli  occa.-ion~ : 
Barclay  v.  London  Guarantee  &  Acci.  Co.  46  Colo.  565,  105  Pac.  8(i5.  holding 
that  phrase  "immediate  notice"  as  used  in  accident  policy  means  notice  within 
reasonable  time  having  in  contemplation  necessity  of  procuring  requisite  in- 
formation. 
i  i.-i  iii  I  i  i  >  to  assured  not  paying;  judgement. 

Cited  in  Pickett  v.  Fidelity  &  C.  Co.  60  S.  C.  491,  38  S.  E.   160,  holdiny  in- 
surer liable  to  insolvent  assured  not  paying  employee's  judgment:  Hoven  v.    l.n 
ployers'  Liability  Assur.  Corp.  93  Wis.  208.  32  L.  R.  A.  390.  footnote  p.  88 
X.   W.   388,   holding   payment   of  claims   for   injuries   to   employee   not   condition 
precedent  to  suit  on   employer's  liability  policy;    Sanders   v.   Frankfort  M.   Acci. 
&  Plate  Glass  Ins.  Co.  72  X.  H.  493.   101   Am.  St.  Rep.  688.  57   Atl.   6.>5.  con- 
struing employer's  liability  policy  as  indemnity  against  liability. 

Distinguished  in  Allen  v.  Oilman.  McX.  &  Co.  137  Fed.  138.  holding  in  policy 
against  -loss  from  liability  insurer  not  liable  until  complete  payment  by  insured 
of  claim  for  which  irisurer  liable  under  contract;  Connolly  v.  Bolster,  187  Mass. 
271,  72  N,  E.  981,  holding  insurer  not  liable  until  insured  has  actually  paid 
judgment  where  policy  so  provides. 
Right  of  employee  to  proceeds  of  employer's  liability  insurance. 

Cited  in  Moore  v.  L.OS  Angeles  Iron  &  Steel  Co.  89  Fed.  75,  holding  insurer 
and  insured  may  be  sued  jointly  by  injured  employee  under  statute  making  in- 
demnitor  and  indemnitee  jointly  liable. 

Cited  in  footnotes  to  Embler  v.  Hartford  Steam  Boiler  Inspection  &  Ins.  Co. 
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44  L.  R.  A.  512,  which  denies  right  of  personal  representatives  of  employee  to 
recover  on  policy  taken  out  by  employer  insuring  against  injury  to  employees; 
Boisseau  v.  Penn,  57  L.  R,  A.  380,  which  holds  execution  not  lien  on  interest  of 
debtor  in  twenty-year  distribution  policy  on  his  life  which  ceases  on  failure  to 
pay  premiums. 

Distinguished  in  Frye  v.  Bath  Gas  &  Electric  Co.  97  Me.  245,  59  L.  R.  A.  446, 
94  Am.  St.  Rep.  500,  54  Atl.  395,  denying  right  of  injured  employee  to  enforce 
indemnity  insurance  where  employer  insolvent;  Bain  v.  Atkins,  181  Mass.  244, 
57  L.  R.  A.  792,  footnote  p.  791,  92  Am.  St.  Rep.  411,  63  S.  E.  414,  denying 
right  of  injured  person  to  sue  insurer  against  loss  through  liability  for  injuries, 
after  settlement  with  insured. 
Payment  of  loss  as  precedent  to  action  on  casualty  or  indemnity  policy. 

Cited  in  Conqueror  Zinc  &  Lead  Co.  v.  /Etna  L.  Ins.  Co.  152  Mo.  App.  339, 
133  S.  W.  156,  holding  that  where  employer's  indemnity  insurance  provides  for 
indemnity  against  loss,  liability  of  company  does  not  become  fixed  until  em- 
ployer actually  pays  judgment;  Kennedy  v.  Fidelity  &  C.  Co.  100  Minn.  3,  9 
L.R.A.(N.S.)  480,  117  Am.  St.  Rep.  658,  110  N.  W.  97,  10  Ann.  Cas.  1,  holding 
policy  providing  insurer  liable  only  after  satisfaction  of  judgment  by  insured, 
one  of  indemnity,  but  insured  has  right  of  action  if  he  in  good  faith  give 
promissory  note  for  judgment;  Stephens  v.  Pennsylvania  Casualty  Co.  135 
Mich.  193,  97  N.  W.  686,  3  Ann.  Cas.  478,  holding  insured  has  right  of  action  % 
upon  rendition  of  judgment  against  him,  though  it  be  not  satisfied. 
Construction  of  insurance  policy. 

Cited  in  Rochester  Min.  Co.  v.  Maryland  Casualty  Co.  143  Mo.  App.  561, 
128  S.  W.  204,  holding  that  policy  of  indemnity  insurance  should  be  construed 
most  strongly  against  insurance  company;  East  Carolina  R.  Co.  v.  Maryland 
Casualty  Co.  145  N.  C.  118,  58  S.  E.  906,  holding  all  doubt  or  uncertainty  as 
to  meaning  will  be  resolved  in  favor  of  insured;  Robson  v.  United  Order  of 
Foresters,  93  Minn.  27,  100  N.  W.  381,  holding  it  will  be  construed  strictly 
against  insurer  where  policy  is  prepared  by  it. 
Employer's  liability  insurance. 

Cited  in  Employers  Liability  Assur.  Corp.  v.  Light,  Heat  &  Power  Co.  28  Ind. 
App.  441,  63  N.  E.  54,  holding  ''immediate  medical  attention"  for  which  insurer 
liable,  as  attention  during  period  necessary  to  notify  insurer;  Cornell  v.  Travelers' 
Ins.  Co.  66  App.  Div.  563,  73  N.  Y.  Supp.  341,  holding  that  insured  may  re- 
cover expense  of  successfully  defending  suit,  where  insurance  company  fails  to 
defend;  Finley  v.  United  States  Casualty  Co.  113  Tenn.  598,  83  S.  W.  2,  3 
Ann.  Cas.  962,  on  characteristics  of  policy  which  insures  directly  against  lia- 
bility and  one  against  loss  by  reason  of  liability. 

Cited  in  footnotes  to  Shakman  v.  United  States  Credit  System  Co.  32  L.  R.  A. 
383,  which  nolds  contract  to  indemnify  merchant  against  loss  by  insolvency  of 
customers,  contract  of  insurance;  People  ex  rel.  Kasson  v.  Rose,  44  L.  R.  A.  124, 
which  holds  guaranteeing  fidelity  of  officers  and  performance  of  contracts,  in- 
surance. 
Assignment  of  indemnity  insurance. 

Cited  in  Fenton  v.  Fidelity  &  C.  Co.  36  Or.  290,  48  L.  R.  A.  772,  footnote 
p.  770,  56  Pac.  1096,  holding  indemnity  against  liability  for  injuries  to  em- 
ployees assignable  though  employer  insolvent. 

Cited  in  note  (44  L.R.A.  180,  183)  on  assignability  of  cause  of  action  for 
personal  injuries. 

L.R.A.  Au.  Vol.  IV.— 42. 
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30  L.  R.  A.  693,  STRAUSS  v.  CAROLINA  INTERSTATE  BLDG.  &  L.  ASSO. 

117  N.  C.  308,  53  Am.  St.  Rep.  585,  23  S.  E.  450. 
Uiulii-   of   borrowing'  member  of  insolvent   loan   association. 

Cited  in  Manorita  v.  Fidelity  Trust  &  Loan  Co.  101  Fed.  12.  and  Williams 
v.  Maxwell,  123  X.  C.  593,  31  S.  E.  821,  holding  borrowing  stockholder  of  loan 
association  entitled  to  credit  for  all  payments,  less  pro  rata  share  of  losses; 
Meares  v.  Davis,  121  X.  C.  129.  28  S.  E.  188.  holding  borrowing  stockholder  of 
insolvent  loan  association  not  entitled  to  surplus  on  mortgage  sale  equal  to 
pro  rata  share  of  deficiency;  Meares  v.  Duncan,  123  N.  C.  205,  31  S.  E.  476, 
holding  married  woman  who  is  borrowing  stockholder  of  loan  association  liable 
for  share  of  losses;  Armstrong  v.  United  States  Bldg.  &  L.  Asso.  15  App.  D.  C. 
18,  holding  borrowing  member  of  insolvent  loan  association  chargeable  with 
present  money  value  of  unpaid  instalments;  Hale  v.  Cairns,  8  N.  D.  150,  44 
L.  R.  A.  262,  73  Am.  St.  Rep.  746,  77  X.  W.  1010,  denying  right  of  borrowing 
member  of  insolvent  loan  association  to  apply  stock  payments  on  mortgage : 
Young  v.  Improvement  Loan  &  Bldg.  Asso.  48  \V.  Va.  524,  38  S.  E.  670,  holding 
borrowing  member  of  insolvent  association  chargeable  with  debt  and  interest, 
crediting  all  payments  except  stock  dues;  Coltrane  v.  Baltimore  Bldg.  &  I.. 
Asso.  110  Fed.  305,  holding  borrower  upon  winding  up  insolvent  association 
entitled  to  credit  for  interest  and  premiums  paid;  People's  Bldg.  &  L.  Asso.  v. 
'  McPhilamy,  81  Miss.  82,  59  L.  R.  A.  745,  footnote  p.  743,  95  Am.  St.  Rep.  693, 
32  So.  1001,  requiring  stock  payments  of  borrowing  member  to  share  losses  and 
expenses  of  winding  up  loan  association;  Reddick  v.  United  States  Bldg.  &  L. 
Asso.  106  Ky.  112,  49  S.  W.  1075,  charging  borrowing  member  with  amount  of 
loan  and  interest,  and  crediting  him  with  amounts  paid  in  and  reasonably  cer- 
tain approximate  value  of  his  stock;  Meares  v.  Finlayson,  55  S.  C.  117,  :!2  S.  K. 
986,  raising,  without  deciding,  question  of  liability  of  borrowing  member  assign- 
ing stock  as  security  for  pro  rata  share  of  losses. 

Cited  in  footnote  to  Ottensoser  v.  Scott,  66  L.R.A.  346,  which  holds  bor- 
rowing members  of  insolvent  loan  association  entitled  to  be  credited  only  for 
such  pro  rata  amount  of  full  face  or  book  value  of  stock  as  actual  conditions 
may  warrant  based  on  net  assets  in  receiver's  hands. 

Cited   in  note    (61   Am.   St.   Rep.  26,  28,  29)    on  effect  of  insolvency   of   loan 
association  on  rights  and  liabilities  of  members. 
Application   of   payments    to    loan   association. 

Cited  in  Hollowell  v.  Southern  Bldg.  &  L.  Asso.  120  N.  C.  287..  2i;  S.  K.  7S1, 
holding  loan  association  charges  against  borrowing  member  in  excess  of  lawful 
interest,  usurious;  Pollock  v.  Carolina  Interstate  Bldg.  &  L.  Asso.  51  S.  I.  420. 
64  Am.  St.  Rep.  683,  29  S.  E.  77,  holding  borrowing  member  of  loan  association 
entitled  to  credit  on  debt  for  all  moneys  paid ;  People's  Loan  &  Sav.  Asso.  v. 
Fowble,  17  Utah,  130,  53  Pac.  999,  and  Hale  v.  Thomas.  20  Utah.  432.  59  Pat-. 
241,  holding  borrower  from  loan  association  entitled  to  have  stock  dues  credited 
on  loan:  Western  Sav.  Co.  v.  Houston.  38  Or.  381,  65  Pac.  611,  and  Hale  v. 
Stenger,  22  Wash.  520,  61  Pac.  156,  holding  that  on  foreclosure,  borrower  from 
loan  association  entitled  to  have  all  payments,  under  whatever  name,  credited  : 
Meares  v.  Butler,  123  X.  C.  207,  31  S.  E.  477,  holding  that  wife  mortgaging 
land  to  secure  husband's  debt  to  loan  association  cannot  counterclaim  usurious 
interest  not  paid  by  her;  Monier  v.  Clark,  12  X.  M.  ]27,  75  Pac.  3.5.  holding  that 
in  foreclosing  a  mortgage  by  a  loan  association  the  borrowing  meml>er  should 
be  charged  with  the  amount  of  his  loan  and  credited  with  all  the  moneys  paid 
in  by  him  for  dues,  and  interest:  Graves  v.  Seifried,  31  Utah.  212.  s7  Pac. 
674;  Iowa  Deposit  &  Loan  Co.  v.  Matthews,  126  Iowa,  754,  102  X.  W.  817 
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(dissenting  opinion), — oil  the  computation  of  amount  of  judgment   in  foreclos- 
ure of  mortgage  by  a  loan  association. 

Cited  in  footnote  to  Roberts  v.  American  Bldg.  &  L.  Asso.  33  L.  R.  A.  744, 
which  holds  amount  recoverable  on  loan  association  mortgage,  amount  of  in- 
terest, dues,  and  tines  and  present  value  of  anticipated  payments. 

Cited  in  note   (35  L.  R.  A.  222)   on  fines  in  building  and  loan  associations. 
Power  of  sale  in  mortgage. 

Cited  in  Hussey  v.  Hill,  120  N.  C.  316,  58  Am.  St.  Rep.  789,  26  S.  E.  919, 
holding  that  assignment  of  mortgage  does  not  carry  with  it  power  of  sale  therein. 
Jurisdiction  of  equity  over  loan  associatlona. 

Cited  in  note  (68  Am.  St.  Rep.  861)  on  jurisdiction  of  equity  over  building 
and  loan  associations. 

30  L.  R.  A.  696,  SCOTT  v.  FISHBLATE,  117  N.  C.  265,  23  S.  E.  436. 
Liability    of   officer    for   judicial    act. 

Cited  in  Calhoun  v.  Little,  106  Ga.  341,  43  L.  R.  A.  632,  footnote  p.  630,  71 
Am.  St.  Rep.  254,  32  S.  E.  86,  denying  personal  liability  of  inferior  judicial 
officer  for  unofficial  sentence  imposed  under  illegal  ordinance  which  judge  held 
valid?  Albers  v.  Merchants'  Exchange,  138  Mo.  164,  39  S.  W.  473,  holding  cor- 
porate directors  not  liable  for  suspending  member  of  merchant's  exchange  with- 
out malice. 

Cited  in  footnotes  to  Webb  v.  Fisher,  60  L.  R.  A.  791,  which  holds  judge  not 
subject  to  private  action  for  corruptly  entering  decree  disbarring  attorney;  Till- 
man  v.  Beard,  46  L.  R.  A.  215,  which  denies  liability  of  village  president,  pro- 
curing arrest  for  violating  void  ordinance;  Lowe  v.  Conroy,  66  L.R.A.  907,  which 
holds  health  officer  individually  liable  for  destruction  of  private  property  by 
mistake  in  attempt  to  preserve  public  health;  Rush  v.  Buckley,  70  L.R.A.  464, 
which  holds  magistrate  not  liable  to  civil  action  for  erroneously  deciding  that 
he  has  jurisdiction  over  particular  offense  of  which  complaint  is  made  to  him 
and  issuing  warrant  for  arrest  of  accused. 

Cited  in  note   (15  Eng.  Rul.  Cas.  51)   on  civil  liability  of  judges. 

Distinguished  in  Re  Briggs,   135  N.  C.   129,  47  S.  E.  403,  sustaining  right  of 
appeal  of  witness  adjudged  guilty  of  contempt  for  unlawful  refusal  to  answer. 
Power  to  punish   for   contempt  of  court. 

Cited  in  Ex  parte  McCown.  139  N.  C.  107,  2  L.R.A.  (N.S.)  608,  51  S.  E.  957, 
holding  that  the  right  to  punish  for  contempt  is  inherent  in  every  court,  and 
cannot  be  limited  by  the  legislature. 

(  ited  in  note  (15  Eng.  Rul.  Cas.  35)  on  power  of  court  to  punish  for  con- 
tempt. 

30  L.  R.  A.  697,  MAJOR  v.  CAYCE,  98  Ky.  357,  33  S.  W.  93. 

30  L.  R.  A.  700,  GUM-ELASTIC  ROOFING  CO.  v.  MEXICO  PUB.  CO.  140  Ind. 

158,  39  X.  E.  443. 
Exhibit   as   part   of   complaint. 

Cited  in  Indiana  Mut.  Bldg.  &  L.  Asso.  v.  Plank,  152  Ind.  198,  52  N.  E.  991. 
holding  exhibit  not  foundation  of  pleading  cannot  be  considered  in  determining 
sufficiency:  Dudley  v.  Pigg.  140  Ind.  3(54.  48  X.  E.  642.  holding  in  action  to  re- 
voke widow's  election,  copy  filed  as  exhibit  cannot  be  considered;  Fitch  v.  Byali. 
149  Ind.  557,  49  X.  E.  455.  holding  copy  of  summons  filed  as  exhibit  cannot  l>e 
considered  in  aid  of  complaint  to  sot  aside  judgment  for  want  of  proper  service; 
First  Xat.  Bank  v.  Greger,  157  Ind.  480,  62  X.  E.  21,  holding  minutes  of  board 
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reducing  assessment  attached  as  exhibit  cannot  bo  considered  in  determining 
sufficiency  of  complaint  to  enjoin  collection  of  taxes;  Marley  v.  National  Bldg. 
Loan  &  Sav.  Asso.  Xo.  2,  28  Ind.  App.  370.  62  X.  E.  1023,  holding  in  suit  to 
cancel,  bond  and  mortgage  attached  as  exhibit  cannot  be  considered  in  aid  of 
complaint;  Kelley  v.  Houts,  30  Ind.  App.  477,  66  X.  E.  408.  denying  necessity  <>f 
making  judgment  in  foreclosure  part  of  complaint  in  subsequent  action  to  fore- 
close equities  of  junior  lien  holders  theretofore  omitted;  Marshall  v.  Matson. 
171  Ind.  243,  86  X.  E.  339,.  holding  that  articles  of  copartnership  attached  to 
the  complaint  as  an  exhibit  cannot  be  referred  to,  to  overthrow  the  allegations 
of  the  complaint. 
Pleading:  legal  conclusions. 

Cited  in  Poland  v.  Frankton,  142  Ind.  550,  41  X.  E.  1031,  holding  allegation  in 
action  to  restrain  execution  of  lighting  contract,  that  town  will  not  have  money 
to  meet  indebtedness,  legal  conclusion;  Weir  v.  State,  161  Ind.  438,  68  X.  K. 
1023,  holding  averment  that  relatrix  was  entitled  to  attend  public  school,  mero 
conclusion,  not  obviating  necessity  of  averment  that  she  was  unmarried:  Shafor 
v.  Fry,  164  Ind.  318,  73  X.  E.  698,  holding  that  the  rule  to  be  observed  by  tin- 
pleader  in  all  cases  is  to  state  or  allege  facts,  and  not  mere  conclusions.  , 
Irregularity  of  judgment  as  basis  for  collateral  attack. 

Cited  in  George  v.  Xowlan,  38  Or.  541,  64  Pac.  1,  denying  equitable  relief 
against  judgment  in  excess  of  amount  demanded  in  complaint;  Alott  v.  State, 
145  Ind.  354.  44  X.  E.  548,  holding  judgment  including  improper  items  by  court 
having  jurisdiction  not  collaterally  assailable,  and  referring  particularly  to  an- 
notation in  30  L.  R.  A.  700;  Winslow  v.  Green,  155  Ind.  370,  58  X.  E.  259,  hold- 
ing conviction  not  assailable  on  habeas  corpus  for  failure  to  arraign  or  enter 
plea;  Davis  v.  Clements,  148  Ind.  607,  62  Am.  St.  Rep.  539,  47  X.  E.  1056,  holding 
judgment  of  foreclosure  not  enjoinable  for  mere  irregularities;  Fitch  v.  Byall, 
149  Ind.  557,  49  X.  E.  455,  denying  injunction  against  judgment  asked  on  ground 
of  want  of  proper  service;  Sache  v.  Wallace,  101  Minn.  174,  11  L.R.A. IN  Si 
809,  118  Am.  St.  Rep.  612,  112  X.  W.  386,  11  Ann.  Cas.  348,  holding  that  a 
judgment  for  an  amount  not  warranted  by  the  prayer  for  relief  in  the  plead- 
ings is  void,  and  may  be  attacked  at  any  time  before  or  after  time  for  appt-al 
by  any  person  affected  by  the  judgment  whether  a  party  or  not. 

Cited  in  footnote  to  Kerr  v.  Murphy,  69  L.R.A.  499,  which  denies  right  to 
enjoin  justice's  judgment  rendered  within  less  than  prescribed  time  after  serv- 
ice of  summons. 

Cited  in  notes  (30  L.  R.  A.  793)  on  injunction  against  judgments  obtained 
by  fraud,  accident,  mistake,  surprise,  and  duress;  (31  L.  R.  A.  202,  203,  208) 
on  injunctions  against  judgments  for  want  of  jurisdiction,  or  which  are  void. 

30  L.  R,  A.   707,  LEVYSTEIX  BROS.  v.  O'BRIEX,   106   Ala.   352,  54  Am.   St. 

Rep.  56,  17  So.  550. 
Right  of  minor  tc   maintain  action   in  Ills  own   name. 

Cited  in  Hill  v.  Reed,  23  Okla.  622,  103  Pac.  855,  holding  that  a  judgment  in 
favor  of  a  minor  in  an  action  brought  in  his  own  name  is  not  void  because  of 
the  failure  to  bring  the  same  through  a  next  friend  or  guardian,  but  the  de- 
fect could  be  cured  by  amendment  on  appeal  to  the  district  court. 

Cited  in  note  (112  Am.  St.  Rep.  199)  on  bills  by  infants  to  impeach  or  avoid 
decrees. 
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30  L.  R.  A.'  713,  HOUSTON  DIRECT  XAV.  CO.  v.  INSURANCE  CO.  OF  N.  A. 

89  Tex.  1,  59  Am.  St.  Rep.  17,  32  S.  VV.  889. 
What  <•<)  iixi  j  i  ii  i  <•«.   interstate  commerce. 

Cited  in  Texas  &  P.  R.  Co.  v.  Payne,  15  Tex.  Civ.  App.  60,  38  S.  W.  366, 
holding  shipment  over  line  within,  from  point  without,  state  interstate  com- 
merce ;  Texas  &  P.  R.  Co.  v.  Davis,  93  Tex.  380,  54  S.  W.  383,  in  opinion  of 
court  of  civil  appeals,  holding  shipment  from  point  to  point  withm  state,  of 
cattle  driven  in  from  another,  interstate  commerce  (reversed  by  supreme  court 
on  other  points)  ;  State  v.  International  &  G.  N.  R.  Co.  31  Tex.  Civ.  App.  222, 
71  S.  W.  994,  holding  shipment,  foreign  one,  when  its  final  destination  was  out- 
side state,  although  first  shipped  to  point  within  state,  from  whicn  foreign  bill 
of  lading  was  taken;  Texas  &  P.  R.  Co.  v.  Taylor,  103  Tex.  371,  126  S.  W.  1117, 
holding  that  where  property  was  shipped  by  rail  from  one  Texas  station  to  an- 
other on  Mexican  border  and  there  delivered  to  shipper  contract  is  intra-state 
although  shipper  intended  to  and  did  upon  receiving  it  reship  it  to  Mexico; 
United  States  v.  Colorado  &  N.  W.  R.  Co.  15  L.R.A.(N.S.)  170,  85  C.  C.  A.  27, 
T57  Fed.  323,  13  Ann.  Cas.  893,  holding  that  any  carrier  carrying  goods  on  a 
through  shipment  from  one  state  to  another  is  engaged  in  interstate  com- 
merce though  the  goods  may  be  rebilled  over  its  line;  Standard  Oil  Co.  v. 
United  States,  103  C.  C.  A.  172,  179  Fed.  622,  holding  that  goods  shipped  on  a 
through  bill  of  lading  from  one  state  to  another,  constitutes  interstate  commerce 
though  the  bill  limits  the  liability  of  the  initial  carrier;  Porter  v.  St.  Louis, 
South  Western  R.  Co.  78  Ark.  186,  95  S.  W.  453,  holding  that  a  shipment  in  a 
car  from  a  point  without  the  state  to  a  point  within  the  state,  and  then  to  the 
point  originally  intended  as  the  place  of  consignment,  without  unloading  the 
goods,  is  interstate  commerce  so  as  not  to  entitle  the  shipper  to  intra-state  rates. 

Cited  in  note  (51  L.  ed.  U.  S.  541)  on  local  transportation  of  goods  as  part 
of  interstate  or  foreign  shipment. 

Cited  as  overruled  in  Texas  &  P.  R.  Co.  v.  Walker,  25  Tex.  Civ.  App.  217,  60 
S.  W.  796,  refusing  to  sustain  assignment  of  error  that  shipment  from  point  to 
point  in  state  i*  interstate  commerce,  although  final  destination  is  without  state. 
State  laws  and  Interstate  commerce. 

Cited  in  Robinson  v.  New  York  &  T.  S.  S.  Co.  36  Misc.  706,  74  N.  Y.  Supp. 
384,  holding  contract  for  transportation  to  point  without  state,  not  governed  by 
state  statute  r  Houston,  E.  &  W.  T.  R.  Co.  v.  Seale,  28  Tex.  Civ.  App.  366,  67 
S.  W.  437,  sustaining  limitation  of  liability  to  its  own  line,  by  railroad  com- 
pany engaged  in  interstate  carriage;  State  v.  J.  W.  Kelly  &  Co.  123  Tenn.  564; 
36  L.R.A.(N.S.)  ]73.  133  S.  W.  1011,  holding  that  delivery  of  liquor  for  trans- 
portation to  another  state  in  response  to  mail  order  at  point  within  prohibited 
distance  of  school  house,  is  not  punishable  as  violation  of  state  law  as  party  is 
protected  by  interstate  commerce  law. 

Cited  in  notes  (60  L.R.A.  644)  on  corporate  taxation  and  the  commerce 
clause;  (88  Am.  St.  Rep.  130)  on  applicability  to  interstate  shipments  of  state 
statutes  against  limitation  of  carrier's  liability  in  bills  of  lading. 

Distinguished  in  Gulf.  C.  &  S.  F.  R.  Co.  v.  State,  97  Tex.  285,  78  S.  W.  495, 
affirming  32  Tex.  Civ.  App.  5,  73  S.  W.  429,  holding  that  where  the  goods  were 
shipped  first  to  a  point  within  the  state,  it  was  not  interstate  commerce  where 
the  transportation  was  at  an  end  when  it  arrived  at  the  first  point  though  the 
shipper  intended  to  have  it  shipped  further. 

30  L.  R.  A.  716,  TAYLOR  v.  HART,  73  Miss.  22,  18  So.  546. 
Effect     of     destruction     of     premises     on     tenant's     liability. 

Cited  in  Scott  Bros.  v.  Flood,  124  Ky.  746,  99  S.  W.  967,  holding  that  under 
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the  state  statute  where  one  of  several  rented  buildings  was  destroyed  by  fire, 
the  tenant  was  entitled  to  a  proportionate  reduction  in  the  rent,  based  upon 
the  proportion  of  the  rental  value  of  the  remaining  buildings  and  that  destroyed. 

C'ited  in  footnote  to  Arbenz  v.  Exley,  61  L.  R.  A.  957.  which  holds  tenant  of 
land  not  released  by  total  destruction  of  building  included  in  lease;  Nashville  C. 
&  St.  L.  R.  Co.  v.  Heikens,  65  L.R.A.  298,  which  holds  that  destruction  of  leased 
building  will  not  terminate  lessee's  liability  for  rent. 

Cited  in  note  (61  Am.  St.  Rep.  571)  on  rights  and  liabilities  of  tenant  on  de- 
struction of  buildings. 

Disapproved  in  Carley  v.  Liberty  Hat  Mfg.  Co.  79  N.  J.  L.  318,  75  Atl.  543. 
holding  that  tenant  under  yearly  tenancy  at  rental  payable  monthly  in  advance 
is  liable  for  monthly  instalment  which  fell  due  prior  to  destruction  of  building 
by  fire. 

30  L.  R.  A.  7lk  WEBSTER  v.  DWELLING  HOUSE  INS.  CO.  53  Ohio  St.  558, 

53  Am  St.  Rep.  658.  42  N.  E.  546. 
Provision   of   policy   relative   to    insured'*    title   to   land. 

Cited  in  Mascott  v.  First  Nat.  F.  Ins.  Co.  69  Vt.  120,  37  Atl.  255,  sustaining 
validity  of  insurance  running  to  husband  and  wife  on  building  built  by  both  on 
wife's  land;  Warren  v.  Springfield  F.  &  M.  Ins.  Co.  13  Tex.  Civ.  App.  469,  35 
S.  W.  810,  holding  insurance  in  husband's  name  on  homestead  built  with  com- 
munity funds  on  wife's  land,  valid. 

Cited  in  notes    (66  L.R.A.  661;   104  Am.  St.  Rep.  990)    on  insurable   interest 
of  husband  in  wife's  property. 
Forfeitures. 

Cited  in  Brush  Electric  Co.  v.  Warwick  Electric  Mfg.  Co.  4  Ohio  N.  P.  280,  hold- 
ing that  failure  to  pay  purchase  money  on  day  named  in  land  contract  does  not 
work  forfeiture;  Forest  City  Ins.  Co.  v.  Hardesty,  182  111.  45,  74  Am.  St.  Rep. 
161,  55  N.  E.  139,  holding  change  of  title  by  death  of  assured  does  not  work 
forfeiture  of  fire  insurance;  Hickey  v.  Dwelling  House  Ins.  Co.  20  Ohio  ('.  (  . 
389,  11  Ohio  C.  D.  138,  holding  a  provision  in  a  fire  insurance  policy  against 
incumbrances  was  binding  on  the  insured  though  he  made  no  representations  to 
the  insurer  as  to  incumbrances;  Guenzburger  v.  Home  Ins.  Co.  3  Ohio  N.  P. 
141,  4  Ohio  S.  &  C.  P.  Dec.  221,  holding  an  assignment  for  the  benefit  of  credit- 
ors avoided  a  policy  providing  that  it  should  be  void  if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole  and  if  any  change  takes  place  in 
the  interest,  title  or  possession:  Toledo  v.  Toledo  R.  &  Light  Co.  2  Ohio  C.  C. 
N.  S.  104,  25  Ohio  C.  C.  448,  applying  the  rule  that  forfeitures  are  to  be  con- 
strued most  strongly  against  those  for  whose  benefit  they  are  provided. 
Construction  of  contracts. 

Cited  in  Blankenship  v.  Decker,  34  Mont.  302,  85  Pac.  1035,  holding  that  am- 
biguity in  contract  is  to  be  construed  more  strongly  against  party  drawing  it. 
Insurance  contracts. 

Cited  in  Terwillig-er  v.  National  Masonic  Acci.  Asso.  197  111.  13.  63  N.  E.  1034, 
holding  insured  entitled  to  most  favorable  construction  of  insurance  contract; 
Swander  v.  Northern  Cent.  L.  Ins.  Co.  1  Ohio  C.  C.  N.  S.  238.  25  Ohio  C.  C.  8. 
declaring  that  contracts  of  insurance  were  to  be  construed  most  strongly  against 
the  insurer. 
—  Of  clause  as  to  title  or  ownership. 

Cited  in  Farmers'  Mut.  F.  &  Lighting  Ins.  Co.  v.  Ward,  5  Ohio  C.  C.  N.  S. 
512.  24  Ohio  C.  C.  158.  holding  a  policy  issued  in  name  indicating  that  owner- 
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ship  was  joint  was  not  void  because  the  ownership  was  several  where  the  agent 
taking   the   application   had    knowledge   of  the   several    interests  of  the   parties, 
and  there  was  no  fraud  or  concealment. 
Construction   of  statute   fixing;  insurer'*   liability. 

Cited  in  Germania  F.  Ins.  Co.  v.  Werner,  76  Ohio  St.  554,  12  L.R.A.  (N.S.) 
450,  318  Am.  St.  Rep.  891,  81  N.  E.  980,  holding  that  words  "any  change  in- 
creasing risk"  in  statute  refer  only  to  change  in  insured  building  itself. 

Distinguished  in  Doten  v.  yEtna  Ins.  Co.  77  Minn.  477,  80  N.  W.  630,  holding 
statute  avoiding  insurance  upon  vacancy  without  permission  unaffected  by  clause 
fixing  insurer's  liability  in  absence  of  change  increasing  risk. 

30  L.  R.  A.  722,  DE  FORD  v.  PAINTER,  3  Okla.  80,  41  Pac.  96. 
Court'*  power  to  examine  witness. 

Cited  in  note  (57  L.  R.  A.  879)  on  power  of  court  to  call  and  examine  witness. 
What  included  under  homestead  exemption  statute. 

Cited  in  Smith  v.  Guckenheimer,  42  Fla.  47,  27  So.  900  (dissenting  opinion), 
majority  holding  that  homestead  exemption  law  does  not  include  store  rooms 
inseparably  attached  to  residence  of  owner;  Adams  v.  Adams,  183  Mo.  404, 
82  S.  W.  66,  holding  that  a  house  built  in  two  separate  parts,  one  of  which 
was  rented  and  the  other  used  as  the  dwelling  was  included  in  the  homestead 
allowed  by  statute. 

30  L.  R.  A.  730,  NORTHERN  P.  R.  CO.  v.  PAUSON,  17  C.  C.  A.  287,  44  U.  S. 

App.  178,  70  Fed.  Rep.  585. 
Liability    for   expulsion   of  passenger   presenting   defective   ticket. 

Cited  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  181,  67  Am.  St.  Rep.  913,  45 
S.  W.  351,  holding  railroad  liable  for  ejection  of  passenger  with  ticket  im- 
properly made  out;  Scofield  v.  Pennsylvania  Co.  56  L.  R.  A.  226,  50  C.  C.  A. 
555,  112  Fed.  858  holding  railroad  liable  for  expulsion  of  passenger  whose 
ticket  was  wrongfully  taken  up  by  another  conductor  before  reaching  stop-over; 
Indianapolis  Street  R,  Co.  v.  Wilson,  161  Ind.  158,  100  Am.  St.  Rep.  261,  66 
N.  E.  950,  and  O'Rourke  v.  Citizens'  Street  R.  Co.  103  Tenn.  132,  46  L.  R.  A.  616, 
76  Am.  St.  Rep.  639,  52  S.  W.  872,  holding  railway  liable  for  ejection  of  pas- 
senger presenting  wrongly  punched  transfer  slip;  Pittsburgh,  C.  C.  &  St.  L.  R, 
Co.'v.  Reynolds,  55  Ohio  St.  384,  60  Am.  St.  Rep.  706,  45  N.  E.  712,  holding  rail- 
road liable  in  tort  for  expulsion  of  passenger  told  by  station  agent  to  take  train 
not  stopping  at  destination;  Pennsylvania  Co.  v.  Lenhart,  56  C.  C.  A.  469,  120 
Fed.  63,  holding  railroad  company  liable  for  ejecting  passenger  tendering  mileage 
ticket  under  such  circumstances  that  conductor  was  bound  to  receive  it;  Balti- 
more &  0.  R.  Co.  v.  Thornton,  110  C.  C.  A.  502,  188  Fed.  876,  holding  that 
where  ticket  agent  made  mistake  in  ticket  and  in  consequence  of  which  pas- 
senger was  ejected  he  may  recover  damages;  Smith  v.  Southern  R.  Co.  88  S.  C. 
426,  3i  L.R.A.  (N.S.)  711,  70  S.  E.  1057,  holding  that  passenger  has  right  to 
rely  upon  statements  of  ticket  agent  as  to  sufficiency  of  ticket  furnished  him ; 
Ferguson  v.  Missouri  P.  R.  Co.  144  Mo.  App.  272,  128  S.  W.  799,  holding  that 
where  the  passenger  gave  a  satisfactory  explanation  of  his  procuring  the  ticket 
so  as  to  give  the  conductor  probable  cause  to  believe  that  the  ticket  was  proper- 
ly procured,  the  latter  was  bound  to  ascertain  that  such  was  not  the  fact  before 
ejecting  the  passenger  offering  a  defective  ticket;  Olson  v.  Northern  P.  R.  Co. 
49  Wash.  629,  18  L.R.A. (N.S.)  210,  96  Pac.  150,  holding  that  the  failure  of  the 
passenger  to  read  his  ticket  and  discover  a  mistake  of  the  agent  is  not  con- 
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elusive  evidence  of  negligence  so  as  to  relieve  the  company  for  liability  in  eject- 
ing him,  but  the  question  of  negligence  is  for  the  jury. 

Cited  in  footnotes  to  Atkinson  v.  Southern  R.  Co.  55  L.  R.  A.  223,  which  holds 
carrier  liable  for  ejection  of  passenger  because  train  does  not  stop  at  his  station 
as  ticket  seller  had  incorrectly  told  him;  Southern  R.  Co.  v.  Wood,  55  L.  R.  A. 
536,  which  holds  carrier  liable  for  ejection  of  passenger  whose  round-trip  ticket 
is  unstamped  from  inability  to  find  agent;  Illinois  C.  R.  Co.  v.  Harper.  64  L.  R. 
A.  283,  which  denies  right  to  eject  passenger  presenting  ticket  not  specifying 
route  to  place  of  destination,  because  of  regulations  requiring  her  to  take  an- 
other route:  Texas  &  Pacific  R.  Co.  v.  Payne,  70  L.R.A.  946,  which  holds  refusal 
of  agent  at  intermediate  terminal  to  make  necessary  indorsement  on  return  trip 
ticket  "because  his  instructions  were  different"  not  final  brach  of  contract  by 
carrier  so  as  to  preclude  recovery  by  passenger  for  damages  from  subsequent 
ejection. 
Requirement  that  return  coupon  be  stamped. 

Cited  in  footnote  to  Watson  v.  Louisville  &  X.  R.  Co.  49  L.  R,  A.  454,  which 
holds  condition  requiring  return  coupon  of  round-trip  ticket  to  be  stamped,  rea- 
sonable. 

36  L.  R.  A.  734,  COM.  v.  MURPHY,  165  Mass.  66,  52  Am.  St.  Rep.  496,  42  X.  E 

504. 
Sufficiency  of  indictment  for  rape. 

Cited  in  Com.  v.  Hackett,  170  Mass.  196,  48  N.  E.  1087,  holding  indictment 
charging  defendant  with  carnally  knowing  and  abusing  female  under  sixteen  good. 
Cruel  and  unusual  punishments. 

Cited  in  State  v.  O'Neil,  147  Iowa,  536,  33  L.R.A.(N.S.)  799.  126  X.  W.  454. 
Ann.  Cas.  1912  B,  691,  to  the  point  that  punishment,  fine  and  imprisonment  for 
not  exceeding  thirty  days  for  violation  of  liquor  traffic  law  is  cruel  or  unrea- 
sonable; State  v.  Woodward,  68  W.  Va.  68,  30  L.R.A.(X.S.)  1007.  69  S.  E.  :«.V 
holding  that  legislature  has  power  to  create  and  define  crimes  and  fix  punish- 
ment, so  only  that  punishment  is  not  cruel  or  unusual  or  disproportionate  t<> 
offense:  Re  O'Shea.  11  Cal.  App.  576,  105  Pac.  776.  holding  that  the  statute 
making  poolselling  a  crime  punishable  by  imprisonment  in  the  county  jail  for 
thirty  days  and  not  more  than  one  year,  does  not  impose  a  cruel  and  ususual 
punishment:  State  v.  Constantino^  76  Vt.  196.  56  Atl.  1101.  holding  that  a 
statute  imposing  a  fine  of  $300  for  the  sale  of  intoxicating  liquors  without  a 
license  is  not  invalid  as  being  excessive. 

Cited  in  note  (35  L.  R.  A.  562,  565,  576,  579)  on  cruel  and  unusual  punishment*. 
Knowledge  as  element  of  crime. 

Cited  in  State  v.  Kelly,  54  Ohio  St.  179,  43  N.  E.  163,  holding  ignorance  of 
adulteration  no  defense  in  prosecution  for  violating  law  against  sale  of  adul- 
terated food;  Com.  v.  Smith,  166  Mass.  376.  44  X'.  E.  503.  holding  that  com- 
plaint for  being  in  gambling  place  need  not  allege  defendant's  knowledge  thereof: 
State  ex  rel.  Milwaukee  v.  Newman.  !)ti  Wis.  270.  71  X.  W.  438.  sustaining  ordi- 
nance authorizing  arrest  of  persons  found  in  gambling  house;  State  v.  Johnson, 
85  Kan.  57,  116  Pac.  210;  Heath  v.  State,  173  Ind.  302.  90  X.  E.  310.  21  Ann. 
Cas.  1056, — holding  that  belief  of  person  who  has  had  sexual  relations  with  girl 
under  age  limit  that  she  was  above  that  limit  is  no  defense;  Com.  v.  Mixer.  207 
Mass.  143,  31  L.R.A.(N.S.)  468.  93  X.  E.  249,  20  Ann.  Cas.  1152,  holding  that 
certain  common  carrier  is  liable  for  transporting  liquors  although  ignorant  of 
contents  of  package  under  statute  imposing  penalty  for  so  carrying  into  no 
license  towns. 
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Cited  in  notes    (25  L.R.A.  (X.S.)    662)    on  effect  of  mistake  as  to  age  of  girl 
under  statute  denouncing  sexual  offenses;    (55  Am.  St.  Rep.  514)    on  ignorance 
of  law  as  defense  to  crime. 
Creation   of   new   crimes. 

Cited  in  State  v.  Quackenbush,  98  Minn.  521,  108  N.  W.  953,  holding  that 
the  legislature  may  make  the  doing  of  an  act  a  crime  regardless  of  intent  when 
doing  it;  State  v.  Shevlin-Carpenter  Co.  99  Minn.  165,  108  N.  W.  935,  9  Ann. 
Cas.  634,  sustaining  right  of  legislature  to  impose  upon  an  involuntary  tres- 
passer criminal  punishment. 

30  L.  R.  A.  736,  Ex  parte  HAWKINS,  61  Ark.  321,  54  Am.  St.  Rep.  209,  33  S.  W. 

106. 
It  ililii    to  grant  conditional  pardons. 

Cited  in  Spencer  v.  Kees,  47  Wash.  282,  91  Pac.  963;  State  v.  Home,  52  Fla. 
137.  7  L.R.A  (N.S.)  724,  42  So.  388, — holding  that  in  granting  a  pardon  the 
state  may  impose  any  condition,  not  immoral,  illegal,  or  impossible,  and  the 
acceptance  of  the  pardon  is  an  acceptance  of  the  conditions. 

Cited  in  notes  (5  L.R.A. (N.S.)  1064)  on  power  to  impose  in  pardon  condi- 
tions extending  beyond  term  of  sentence;  (111  Am.  St.  Rep.  Ill)  on  conditional 
pardons. 

Distinguished  in  State  ex  rel.  Davis  v.  Hunter,  324  Iowa,  574,  104  Am.  St. 
Rep.  361,  100  X.  W.  510,  holding  that  a  conditional  pardon,  imposing  as  a  con- 
dition that  in  case  of  recommitment  for  violation  of  the  pardon,  the  prisoner 
should  forfeit  any  diminution  of  his  sentence  he  had  gained  by  good  behavior, 
could  not  be  granted. 

30  L.  R.  A.  737,  HOULTON  v.  DUNN,  60  Minn.  26,  51  Am.  St.  Rep.  493,  61  N.  W. 

698. 
Contracts    to    procure    legislation. 

Cited  in  Owens  v.  Wilkinson,  20  App.  D.  C.  71,  denying  validity  of  attorney's 
agreement  to  procure  legislation  favorable  to  claim  involving  personal  solicita- 
tion; Sussman  v.  Porter,  137  Fed.  165,  holding  contract  to  obtain  municipal 
franchise  for  trolley  line  for  fee  contingent  upon  success  to  be  against  public 
policy  and  void. 

Cited  in  footnotes  to  Richardson  v.  Scotts  Bluff  County,  48  L.  R.  A.  294, 
which  holds  void  contract  to  secure  passage  of  bill  by  legislature;  Crichfield  v. 
Bermudez  Asphalt  Paving  Co.  42  L.  R.  A.  347,  which  holds  void,  employment  to 
promote  business  of  paving  company  including  procuring  of  passage  of  ordinance 
for  paving  streets  and  alleys,  with  commissions  contingent  on  success;  William 
Deering  &  Co.  v.  Cunningham,  54  L.  R.  A.  410,  which  holds  void,  contract  to 
withdraw  opposition  to  granting  of  pardon;  Veazey  v.  Allen,  62  L.  R.  A.  362, 
which  holds  contract  to  share  profits  of  "short"  sale  of  stock  of  corporation  with 
one  about  to  bring  its  affairs  before  the  legislature  for  investigation,  void. 

Cited  in  notes  (317  Am.  St.  Rep.  518,  539;  321  Am.  St.  Rep.  732,  733)  on 
validity  of  lobbying  contracts. 

Distinguished  in  Houlton  v.  Nichol,  93  Wis.  402.  33  L.  R.  A.  170,  footnote  p.  166, 
57  Am.  St.  Rep.  928,  67  N.  W.  715,  sustaining  contract  to  aid  in  acquiring  title 
to  public  lands  by  services  to  be  rendered. 

30  L.  R.  A.  743,  DAVIS  v.  COM.  164  Mass.  241,  41  N.  E.  292. 
Contracts  to  procure  legislation. 

Cited  in  notes  (30  L.R.A.  739)  on  validity  of  contract  for  services  to  procure 
legislation;  (4  L.R.A. (N.S.)  214)  on  same  point. 
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Employment  of  counsel  (or  state. 

Cited  in  Opinion  of  the  Justices,  72  N.  H.  604,  54  Atl.  950,  sustaining  appoint- 
ment by  legislature  of  attorney  to  prosecute  claims  of  state  for  agreed  com- 
pensation. 

Cited  in  note  (55  L.  R.  A.  496)  on  governor's  power  to  employ  counsel  for  state. 
Compensation  for  collecting;  cluim  against  government. 

Cited  in  note  (42  L.  R.  A.  51,  52,  53)  on  what  claims  constitute  valid  demand 
against  a  state. 

Distinguished  in  Ball  v.  Halsell,  161  U.  S.  83,  40  L.  ed.  625,  16  Sup.  Ct.  Rep. 
554,  denying  attorney's  right  to  enforce  agreement  to  pay  half  of  claim  recovered 
from  government;  Lynch  v.  Pollard,  26  Tex.  Civ.  App.  105,  62  S.  \V.  945,  holding 
void,  agreement  allowing  attorney  larger  per  cent  for  collection  of  Indian  depreda- 
tion claims  than  is  expressly  allowed  by  statute. 
Validity  of  contract  for  contingent  fee. 

Cited  in  note  (83  Am.  St.  Rep.  175)  on  validity  of  contracts  between  attor- 
neys and  clients  for  contingent  fees. 

30  L.  R.  A.  747,  SMITH  v.  CORNELIUS,  41  W.  Va.  59,  23  S.  E.  599. 
l.onu    continued    possession   as   raising   a   presumption    of   grant. 

Cited  in  East  Jellico  Coal  Co.  v.  Hays,  133  Ky.  8,  134  Am.  St.  Rep.  436,  117 
S.  W.  307,  holding  that  the  law  will  conclusively  presume  a  grant  from  con- 
tinuous possession  for  fifteen  years,  but  such  fifteen  year  possession  is  not 
necessary  as  continuous  possession  may  be  sufficient  to  raise  a  presumption  of 
a  grant. 

Distinguished  in  Logan  v.  Ward,  58  \V.  Va.  374,  5  L.R.A.(N.S.)    161,  52  S. 
E.  398.  holding  that  a  grant  will  not  be  presumed  by  long  continuous  posses- 
sion where  the  possession   is  consistent  with  the  existence  of  another's  title. 
Acts'  of   directors   binding    corporation. 

Cited  in  Limer  v.  Traders  Co.. 44  W.  Va.  181,  28  S.  E.  730,  holding  director's 
individual  assent  to  contract  cannot  bind  corporation. 
Ultra    vires   acts   of   corporation. 

Cited  in  Clarksburg  Electric  Light  Co.  v.  Clarksburg,  47  W.  Va.  749,  50  L.  R.  A. 
152.  35  S.  E.  994,  holding  municipality  not  bound  by  ultra  vires  grant  of  exclusive 
street  railroad  franchise. 

Cited  in  notes   (70  Am.  St.  Rep.  163)   on  ultra  vires  contracts  of  private  cor- 
poration:   (22  Eng.  Rul.  Cas.  131)   on  implied  powers  of  corporation. 
Right   of  citizen   to   maintain  action   to   restrain. 

Cited  in  Danville  &  W.  R.  Co.  v.  Lybrook,  111  Va.  631,  69  S.  E.  1066,  Ann. 
Cas.  1912  A,  175.  on  right  of  private  person  to  maintain  suit  to  prevent  public 
corporation  from  making  unauthorized  use  of  its  property:  Bryant  v.  Logan. 
56  W.  Va.  143,  49  S.  E.  21,  3  Ann.  Cas.  1011,  holding  that  citizens  and  tax 
payers  acting  simply  as  such  without  alleging  special  damage  cannot  question 
the  validity  of  an  ultra  vires  act  of  the  city,  in  leasing  park  property. 

Persons   in    dealing   with   corporation    charged    with    notice   of   provisioitx 
of  its  charter. 

Cited  in  Smoot  v.  Bankers'  Life  Asso.  138  Mo.  App.  464.  120  S.  W.  7 lit 
holding  that  a  foreign  corporation  admitted  to  do  business  within  the  state 
carries  with  it,  its  charter  and  persons  dealing  with  it  are  bound  to  take  notice 
of  the  provisions  of  its  charter:  Herald  v.  Board  of  Education,  65  W.  Va.  774. 

31  L.R.A.(N.S.)    597,  65  S.   E.  102.  holding  that  persons  dealing  with  a  corpo- 
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ration  must  be  charged  with  knowledge  of  the  limitation  upon  the  powers  of  the 
corporation,  contained  in  its  charter. 
Astti&neeM  as   parties   to  un   action. 

Cited  in  Starn  v.  Huffman,  62  W.  Va.  428,  59  S.  E.  179,  holding  that  until 
it  appear  that  there  is  an  assignment,  the  assignees  need  not  be  made  parties 
to  an  action  to  cancel  a  mining  lease. 

30  L.  R.  A.  754,  WIGGINS  v.  WILLIAMS,  36  Fla.  637,  18  So.  859. 
Appeal  from  part  of  several  Interlocutory  orders. 

Cited  in  Miami  v.  Miami  Realty  Loan  &  Guaranty  Co.  57  Fla.  367,  49  So. 
55;  Camp  Phosphate  Co.  v.  Anderson,  48  Fla.  234,  111  Am.  St.  Rep.  77,  37  So. 
722, — holding  that  where  several  interlocutory  orders  are  made  in  a  case  and  an 
appeal  taken  from  only  a  specified  part,  only  those  errors  assigned  upon  those 
appealed  from  can  be  considered. 
Right  to  jury  trial. 

Approved  in  McMillan  v.  Wiley,  45  Fla.  493,  33  So.  993.  holding  that  an  act 
giving  the  court  of  equity  power  to  assess  damages  in  an  action  to  enjoin  tres- 
pass, is  unconstitutional  as  denying  the  right  of  trial  by  jury. 

Cited  in  Hughes  v.  Hannah,  39  Fla.  371,  22  So.  613,  sustaining  right  to  trial 
by  jury  in  action  by  heirs  against  persons  in  possession  under  tax  title;  Turnes 
v.  Brenckle,  249  111.  404,  94  N.  E.  495,  holding  that  party  is  entitled  to  trial 
by  jury  according  to  course  of  common  law,  and  to  verdict  which  is  not  mere- 
ly advisory  but  is  binding  on  court;  Johnson  v.  Price,  47  Fla.  269,  36  So.  1031, 
holding  that  a  statute  giving  a  summary  remedy  against  any  sheriff  or  con- 
stable for  failure  to  levy  writ  of  attachment  does  not  violate  the  constitutional 
provision  as  to  the  right  of  trial  by  jury;  Hatharone  v.  Panama  Park  Co.  44 
Fla.  196,  103  Am.  St.  Rep.  138,  32  So.  812,  holding  that  constitutional  guaranty 
of  right  of  trial  by  jury  applies  only  to  those  cases  where  the  right  was  given  by 
common  law  at  the  time  the  adoption  of  the  constitution  and  does  not  apply 
to  rights  and  remedies  created  since;  Mills  v.  Britt,  56  Fla.  842,  47  So.  799, 
holding  same  where  the  statute  gave  the  right  to  foreclose  a  mechanic's  lien ; 
Briles  v.  Bradford,  54  Fla.  508,  44  So.  937,  holding  statute  constitutional  which 
enlarged  the  jurisdiction  of  the  court  of  equity  in  quieting  title  to  real  estate, 
as  not  taking  away  right  of  trial  by  jury;  Cowan  v.  Skinner,  52  Fla.  492,  42  So. 
730,  holding  that  while  the  legislature  can  create  a  new  right  to  an  injunction 
to  restrain  trespass  and  give  to  a  court  of  equity  the  right  to  assess  damages 
therein,  it  cannot  add  this  right  to  assess  damages  to  the  right  of  the  equity 
court  to  restrain  trespass,  which  existed  at  common  law. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Gibson,  43  Fla.  318,  31  So.  230, 
holding  that  a  general  demurrer  to  a  complaint  should  not  have  been  sustained 
where  it  involved  the  title  to  land,  though  it  also  raised  the  question  of  dam- 
ages which  was  triable  by  a  jury,  and  insufficient  on  this  point  under  special 
dem  urrer. 

Injunction     M  u:i  i  11 -.  I      trespass. 

Cited  in  Brown  v.  Solary,  37  Fla.  110,  19  So.  161,  enjoining  mining  of  phos- 
phate rock;  Moore  v.  Halliday.  43  Or.  247.  99  Am.  St.  Rep.  724,  72  Pac.  801, 
denying  injunction  against  trespass  which  does  not  result  in  irreparable  injury ; 
Hall  v.  Home,  52  Fla.  520.  42  So.  383;  Doke  v.  Peek,  45  Fla.  247,  110  Am.  St. 
Rep.  70,  34  So.  896, — holding  that  where  there  is  no  allegation  that  irreparable 
injury  will  fall  upon  the  complainant  because  of  the  trespass,  a  court  of  equity 
has  not  jurisdiction  to  restrain  the  trespass;  Godwin  v.  Phifer.  51  Fla.  454,  41 
So.  597,  on  the  right  to  equitable  relief  in  restraining  trespass  on  land. 
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—  Assessment    of    damages. 

Cited  in  Cowan  v.  Skinner,  52  Fla.  491,  42  So.  730,  holding  that  in  a  proper 
case  a  court  of  equity  may  assess  damages  as  a  mere  incident  to  the  enjoining 
of  a  trespass,  but  not  where  the  action  is  brought  under  a  statute  giving  such 
right 

30  L.  R.  A.  761,  STATE  ex  rel.  RUSHWORTH  v.  INFERIOR  COURT  OF  COM- 
MON PLEAS  JUDGES,  58  N.  J.  L.  97,  32  Atl.  743. 
Administration  of  Federal  laws  in  state  courts. 

Cited  in  note  (48  L.  R.  A.  36)  on  administration  of  Federal  laws  in  state 
courts. 

30  L.  R.  A.  765,  ORIENTAL  HOTEL  CO.  v.  GRIFFITHS,  88  Tex.  574,  53  Am.  St. 

Rep.  790,  33  S.  W.  652. 
Mechanic's   liens. 

Cited  in  Cain  v.  Texas  Bldg.  &  L.  Asso.  21  Tex.  Civ.  App.  67,  51  S.  W.  879, 
holding  that  original  mechanic's  lien  attaches  to  building  erected  after  destruction 
of  first;  Texas  Builders'  Supply  Co.  v.  National  Loan  &  Invest.  Co.  22  Tex.  Civ. 
App.  352,  54  S.  W.  1059,  holding  claims  of  unpaid  subcontractors,,  prior  lien  on 
fund  assigned  to  contractor  in  payment;  Kahler  v.  Carruthers,  18  Tex.  Civ.  App. 
225,  45  S.  W.  160,  sustaining  decree  for  sale  of  whole  property,  prorating  proceeds 
among  lien  holders  on  lot  and  building. 
Superiority  of  mechanic's  lien  to  mortgage. 

Cited  in  Farmers'  &  M.  Nat.  Bank  v.  Taylor,  91  Tex.  80,  40  S.  W.  876,  holding 
material  man's  lien  superior  to  mortgage  given  while  work  in  progress. 

Cited  in  footnotes  to  Vilas  v.  McDonough  Mfg.   Co.   30  L.  R.  A.   778,  which 
holds  lien  for  machinery  in  mill  superior  to  prior  mortgages  on  premises;  Fisher 
v.  Wineman,  52  L.  R.  A.   192,  which  holds  void  judgment  giving  preference  to 
labor  debt  over  pre-existing-  lien  without  making  lienor  party. 
Payment    in    stock   or   bonds. 

Cited  in  footnote  to  Johnson  v.  Dooley,  40  L.  R.  A.  74,  which  holds  note  payable 
in  bonds  not  payable  in  money,  on  failure  to  tender  bonds  when  due. 
"Inception"    of    mechanic's    liens. 

Cited  in  West  Virginia  Bldg.  Co.  v.  Saucer,  45  W.  Va.  485,  72  Am.  St.  Rep.  822, 

31  S.  E.  9(55,  sustaining  builder's  right  to  file  lien  before  completion   of  work ; 
Pacific  States  Sav.  L.  &  Bldg.  Co.  v.  Dubois,  11  Idaho,  341,  83  Pac.  513    (dis- 
senting  opinion ) ,   on   the   relation    back   to   the   time   of   commencement   of   the 
building,  of  a  mechanic's  lien. 

Distinguished  in  Sullivan  v.  Texas  Briquette  &  Coal  Co.  94  Tex.  545,  63  S.  \Y. 
307,  holding  that  recital  in  mortgage  that  loan  is  for  purpose  of  completing  plant, 
does  not  constitute  inception  of  material  men's  liens. 
Effect  of  change  in   l:i  nu  H:IU<-   of  re-enacted  statnte. 

Cited  in  Halbert  v.  San  Saba  Springs  Land  &  Live  Stock  Asso.  89  Tex.  232. 
49  L.  R.  A.  198,  34  S.  W.  639,  holding  that  change  of  language  of  statute  lire- 
scribing  when  laws  take  effect  raises  presumption  of  intention  to  change  rule. 
Partten   to   action    to   foreclose    liens. 

Cited  in  Soule  v.  Ratcliff,  33  Tex.  Civ.  App.  261,  76  S.  W.  583,  holding  that 
while  it  may  not  be  necessary  to  make  all  the  holders  of  vendors  Hen  notes  parties 
to  a  foreclosure  suit,  only  those  who  are  made  parties  will  be  precluded  by  the 
suit. 
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30  L.  R.  A.  778,  VILAS  v.  McDOXOUGH  MFG.  CO.  91  Wis.  607,  51  Am.  St.  Rep. 

925,  65  N.  W.  488. 
Mechanic's   liens. 

Cited  in  Fitzgerald  v.  Walsh  107  Wis.  97,  81  Am.  St.  Rep.  824,  82  S.  W.  717, 
holding  that  commencement  of  building  subsequently  abandoned  gives  architect 
right  to  lien;  Barker  &  S.  Lumber  Co.  v.  Marathon  Paper  Mills  Co.  146  Wis. 
16,  36  L.R.A.(N.S.)  877,  130  N.  W.  866,  holding  that  timber  furnished  by  sub- 
contractor materialman  for  construction  of  cofferdam,  which  is  practically 
consumed,  is  furnished  "in  and  about  erection  of  permanent  dam"  under  mean- 
ing of  lien  law. 

Distinguished  in  Rogers-Ruger  Co.  v.  Murray,  115  Wis.  271,  59  L.  R.  A.  741, 
95  Am.  St.  Rep.  901,  91  N.  W.  657,  holding  statute  making  purchaser  of  property 
on  which  log  lien  is  claimed  liable  for  full  amount,  unconstitutional. 
Superiority   of   mechanic's    liens    over    mortgages. 

Followed  in  J.  B.  Alfree  Mfg.  Co.  v.  Henry,  96  Wis.  333,  71  X.  W.  370,  holding 
that  lien  for  machinery  in  mill  takes  precedence  over  mortgage  executed  after 
commencing  construction  of  mill  and  making  contract. 

Cited  in  Kay  v.  Towsley,  113  Mich.  283,  71  X.  W.  490,  giving  mechanic's  lien 
priority  over  mortgage  given  after  commencement  of  building  but  before  labor  per- 
formed: Bond  Lumber  Co.  v.  Masland,  45  Fla.  190,  34  So.  254,  holding  that  one 
taking  a  mortgage  upon  a  hotel  knowing  that  further  money  would  have  to  be 
expended  to  complete  the  same,  is  not  a  mortgagee  without  notice,  so  as  to  give 
him  priority  over  a  subsequent  materialman's  lien;  Pacific  States  Sav.  L.  & 
Bldg.  Co.  v.  Dubois.  11  Idaho,  336,  83  Pac.  513  (dissenting  opinion),  on  the 
relation  back  of  a  mechanic's  lien  to  the  time  of  the  commencement  of  the 
building. 

Cited  in  footnote  to  Fisher  v.  Wineman,  52  L.  R.  A.  192,  which  holds  void, 
judgment  giving  preference  to  labor  debt  over  pre-existing  lien  without  making 
Honor  party. 

30  L.  R.  A.  783,  FAUST  v.  AMERICAN  F.  INS.  CO.  91  Wis.  158,  51  Am.  St.  Rep. 

876.  64  X.  W.  883. 
Keeping    prohibited    articles    on    insured    premises. 

Cited  in  Davis  v.  Pioneer  Furniture  Co.  102  Wis.  397,  78  N.  W.  596,  holding 
policy  not  avoided  by  keeping  reasonable  quantity  of  benzine  in  furniture  factory; 
Smith  v.  German  Ins.  Co.  107  Mich.  282,  30  L.  R.  A.  373,  65  X.  W.  236;  holding 
that  keeping  can  of  gasoline  on  premises,  for  burning  off  paint,  does  not  avoid 
policy:  American  Cent.  Ins.  Co.  v.  Green,  16  Tex.  Civ.  App.  538,  41  S.  W.  74.  hold- 
ing that  use  of  gasoline  cooking  stove,  customary  in  vicinity,  does  not  avoid  policy; 
Phoenix  Ins.  Co.  v.  Flemming,  65  Ark.  58,  39  L.  R.  A.  791,  67  Am.  St.  Rep.  900, 
44  S.  W.  464,  holding  that  keeping  benzine,  bottled  in  small  quantities,  does  not 
avoid  policy  on  stock  of  drugs  and  chemicals ;  Mascott  v.  First  Nat.  F.  Ins.  Co. 
(if)  Vt.  122.  37  Atl.  255,  holding  insurance  on  paint-shop  not  avoided  by  use  of 
ben/ine:  Phenix  Ins.  Co.  v.  Walters,  24  Ind.  App.  02,  79  Am.  St.  Rep.  257,  56 
X.  K.  257,  holding  insurance  on  retail  hardware  stock  not  avoided  by  keeping 
dynamite;  Szymkus  v.  Eureka  F.  &  M.  Ins.  Co.  114  111.  App.  405,  holding  that 
policy  was  not  avoided  by  the  fact  that  a  small  quantity  of  benzine  was  kept 
on  the  premises  for  cleaning  metal,  though  policy  provided  otherwise. 

(  itecl  in  footnotes  to  Yoch  v.  Home  Mut.  Ins.  Co.  34  L.  R.  A.  857,  which  holds 
policy  not  avoided  by  gasoline  kept  as  part  of  usual  stock  in  country  store;  Maril 
v.  Connecticut  F.  Ins.  Co.  30  L.  R.  A.  835,  which  holds  policy  not  avoided  by  use 
of  inflammable  substances  necessary  and  customarily  incident  to  business:  Spring- 
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field  F.  &  M.  Ins.  Co.  v.  Wade,  58  L.  R.  A.  714,  which  holds  policy  not  avoided 
by  bringing  gallon  of  gasoline  on  premises  for  temporary  use  though  causing  their 
destruction;  Heron  v.  Phoenix  Mut.  F.  Ins.  Co.  36  L.  R.  A.  517,  which  holds  policy 
avoided  by  taking  fireworks  into  residence  for  use  in  celebrating  on  following 
evening;  Bastian  v.  British  American  Assur.  Co.  66  L.R.A.  256,  which  denies 
right  to  recover  under  policy  for  loss  occurring  on  premises  on  which  dynamite 
was  kept  in  violation  of  condition  of  policy,  although  the  dynamite  had  nothing 
to  do  with  the  loss. 

Cited  in  note  (14  Eng.  Rul.  Cas.  14)  on  construction  of  insurance  policy  as 
to  keeping  of  prohibited  articles  on  premises. 

Distinguished  in  Mitchell  v.  Potomac  Ins.  Co.  16  App.  D.  C.  263,  holding  that 
gasoline  cannot  be  regarded  as  part  of  insured  stock  of  stove  store  where  special 
permit  to  keep  obtained. 
Insurance  companies  as  charged  with  knowledge  of  customs  of  business. 

Cited  in  St.  Paul  F.  &  M.  Ins.  Co.  v.  Penman,  81  C.  C.  A.  151,  151  Fed.  977 
(dissenting  opinion),  on  the  chargeability  of  an  insurance  company  with  knowl- 
edge of  customs  of  tenants. 
Waiver  of  proof  of   loss. 

Cited  in  Miller  v.  Sovereign  Camp  W.  O.  W.  140  Wis.  510,  28  L.R.A.  (X.S.) 
181,  133  Am.  St.  Rep.  1095,  122  X.  W.  1126,  holding  that  a  fraternal  insurance 
company  waived  its  right  to  require  proof  of  death  by  refusing  to  receive  proofs 
of  death  based  upon  the  presumption  of  death  because  of  continued  absence. 

Cited  in  footnotes  to  Hoffman  v.  Michigan  Home  &  Hospital  Asso.  54  L.R.A. 
746,  which  holds  failure  to  comply  with  requirements  as  to  proofs  of  loss  not  fatal 
when  liability  was  denied  for  other  reason;  Phenix  Ins.  Co.  v.  Kerr,  66  L.R.A. 
569,  which  holds  proofs  of  loss  waived  by  distinct  denial  of  liability  under 
policy  within  time  prescribed  for  proofs  on  ground  that  there  was  no  contract 
of  insurance. 

Distinguished  in  Matthews  v.  Capital  F.  Ins.  Co.  115  Wis.  275;  91  N.  W.  675, 
holding  that  denial  by  agent  of  company's  liability  for  loss  estops  company  from 
insisting  upon  failure  to  furnish  proofs  of  loss,  as  a  defense. 

30  L.  R.  A.  786,  MERRIMAX  v.  WALTON,   105  Cal.  403,  45  Am.  St.  Rep.  50, 

38  Pac.,1108. 
Injunctions    against    judgments. 

Cited  in  Keith  v.  Alger,  114  Tenn.  23.  85  S.  W.  71,  holding  that  a  state 
court  may  enjoin  the  enforcement  of  a  judgment  of  a  Federal  court  on  the 
ground  that  it  was  obtained  by  fraud,  and  also  citing  annotation  on  this  point: 
Fidelity  &  D.  Co.  v.  Crenshaw,  120  Tenn.  610,  110  S.  W.  1017,  holding  that  the 
court  may  enjoin  the  enforcement  of  a  judgment  procured  because  of  a  false 
promise  not  to  continue  suit;  Eppinger  v.  Scott.  130  Cal.  277.  62  Pac.  460,  hold- 
ing that  the  rule  as  to  the  court  of  equity  refusing  to  interfere  with  the  en- 
forcement of  a  judgment  in  an  actiona  until  after  the  legal  relief  has  been  denied, 
does  not  apply  where  the  complaint  states  that  the  application  for  tli<-  lc»al 
remedy  has  been  made  and  denied:  Smith  v.  Morrill,  12  Colo.  App.  240.  5<i  Pac. 
824,  holding  that  a  person  is  not  precluded  from  enjoining  the  enforcement  of 
a  judgment  taken  against  him  through  mistake  or  excusable  neglect,  by  a 
statute  giving  the  court  rendering  the  judgment,  jurisdiction  to  grant  relief 
against  the  judgment. 

Cited  in  footnotes  to  Dowell  v.  Goodwin,  51  L.  R.  A.  873.  which  authorizes 
injunction  against  action  at  law  on  judgment  obtained  by  sheriff's  false  return  of 
service;  Travelers'  Protective  Asso.  v.  Gilbert.  55  L.  R.  A.  538,  which  denies  right 
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to  resort  to  equity  to  vacate  judgment  for  fraud  when  remedy  at  law  adequate; 
National  Surety  Co.  v.  State  Bank,  61  L.  R.  A.  394,  which  sustains  injunction 
in  Federal  court  against  using  unconscionable  judgment  of  state  court  to  extort 
from  defendant  money  not  justly  due;  Peterson  v.  Atlantic  City  R.  Co.  34  L.  R.  A. 
593,  which  denies  validity  of  judgment  taken  while  counsel  absent  in  other  court. 

Cited  in  notes  (31  L.  R.  A.  34)  on  negligence  as  cause  for,  and  as  bar  to, 
injunctions  against  judgments;  (31  L.  R.  A.  205)  on  injunctions  against  judg- 
ments for  want  \>f  jurisdiction,  or  which  are  void;  (32  L.  R.  A.  328)  on  general 
equitable  jurisdiction  in  regard  to  injunctions  against  judgments;  (30  L.R.A.) 
561)  on  injunctions  against  judgment  for  matters  subsequent  to  rendition;  (13 
L.R.A.  (N.S.)  580)  on  relief  from  judgment  suffered  in  reliance  upon  promise 
not  observed;  (54  Am.  St.  Rep.  238,  251,  255)  on  relief  in  equity  against  judg- 
ments and  other  judicial  determinations. 
Necessary  parties. 

Cited  in  McGill  v.  Sutton,  67  Kan.  236,  72  Pac.  853,  holding  other  codefendants 
not  necessary  parties  in  action  by  one  to  enjoin  execution  upon  land  owned  by 
him  not  subject  thereto. 

30  L.  R.  A.  803,  FITZGERALD  v.  CLARK,  17  Mont.  100,  52  Am.  St.  Rep.  665, 

42  Pac.  273. 

Affirmed  in  171  U.  S.  92,  43  L.  ed.  87,  18  Sup.  Ct.  Rep.  941. 
Right    to    follow    dip   of    vein.  f 

Cited  in  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co.  71  Fed.  850;  Del  Monte  Min. 
Co.  v.  Last  Chance  Min.  Co.  171  U.  S.  91,  43  L.  ed.  86,  18  Sup.  Ct.  Rep.  895,  sus- 
taining right  of  locator  to  follow  extralaterally  vein  whose  apex  crosses  end  and 
side  line  of  claim :  Carson  City  Gold  &  Silver  Min.  Co.  v.  North  Star  Min.  Co. 
73  Fed.  602,  holding  right  to  follow  dip  of  vein  terminating  in  claim  confined 
between  vertical  end  plane  and  parallel  plane  at  termination;  Parrot  Silver  & 
Copper  Co.  v.  Heinze,  25  Mont.  144,  53  L.  R.  A.  497,  87  Am.  St.  Rep.  386.  64  Pac. 
326,  denying  right  to  follow  dip  of  vein  beyond  vertical  planes  passing  downward 
through  and  parallel  with  side  lines  when  apex  of  vein  enters  and  leaves  by  cross- 
ing side  lines;  Ajax  Gold  Min.  Co.  v.  Hilkey,  31  Colo.  139,  62  L.  R.  A.  558.  72 
Pac.  447.  sustaining  right  to  follow  dip  of  secondary  vein  outside  side  lines  al- 
though its  apex  is  beyond  line  drawn  parallel  with  end  line  at  point  in  side  line 
where  discovery  vein  leaves  claim;  State  ex  rel.  Anaconda  Copper  Min.  Co.  v.  Dis- 
trict Court,  25  Mont.  514,  65  Pac.  1020,  denying  right  to  follow  dip  of  vein  beyond 
vertical  plane  of  end  line  extended  downward  and  in  same  direction ;  Butte  &  B. 
Min.  Co.  v.  Societe  Anonyme,  23  Mont.  193,  75  Am.  St.  Rep.  505,  58  Pac.  Ill, 
raising,  without  deciding,  question  whether  rights  of  purchaser  of  portion  of 
claim  are  determined  by  vertical  plane  of  end  line  or  plane  at  vein's  departure. 

Cited  in  note  (53  L.  R.  A.  496)  on  right  to  follow  vein  or  lode  on  its  dip  beyond 
surface  lines  of  location. 

Distinguished  in  St.  Louis  Min.  &  Mill.  Co.  v.  Montana  Min.  Co.  56  L.  R.  A. 
728.  44  C.  C.  A.   123,   104  Fed.  668,  holding  prior  locator  entitled  to  follow  dip 
of  secondary  vein  crossing  side  line  at  angle  apexing  partly  on  each  claim. 
Locating:   mining:  claim. 

Cited  in  Golden  v.  Murphy.  31  Nev.  429,  103  Pac.  394,  holding  that  where  vein 
contains  valuable  ore  and  well  defined  walls  which  are  themselves  but  part  of. 
mineralized  zone  which  contains  ore  and  veins  of  quart/,  such  discovery  is 
sufficient  to  sustain  mining  location;  Grand  Central  Min.  ("o.  v.  Mammoth  Min. 
Co.  29  Utah,  578.  83  Pac.  648,  holding  that  to  constitute  a  sufficient  discovery 
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to   warrant   a    location   of   a    claim   there   must  be   sufficient   mineral   so   as   to 
differentiate  it  from  the  rest  of  the  country  rock. 

Cited  in  footnote  to  McShane  v.  Kenkle,  33  L.  R.  A.  851,  which  holds  expecta- 
tion of  finding  paying  mineral  unnecessary  to  valid  location  of  mining  claim. 

Cited  in  note   (58  Am.  St.  Rep.  270)   on  lodes  entering  by  end  and  leaving  by 
side  line. 
Estimation    of    value   of   minerals. 

Cited  in  Hall  v.  Abraham,  44  Or.  482,  75  Pac.  882,  on  the  computation  of  net 
proceeds  of  minerals  taken  under  a  license. 

30  L.  R.  A.  814..  PROSSER  v.  MONTANA  C.  R.  CO.  17  Mont.  372,  43  Pac.  81. 
N  cii  I  Jut-  n«-<-  as  Question  for  the  jury. 

Cited  in  Anderson  v.  Northern  P.  R.  Co.  34  Mont.  194,  85  Pac.  884,  holding 
that   whether   as   smelter   company   in  constructing  a   bridge  over   the   track   so 
low  as  to  strike  a  brakeman  on  top  of  a  train,  was  guilty  of  negligence  was  a 
question  for  the  jury. 
Contributory  iiegrliRence  n  -  question  for  jury. 

Cited  in  Thompson  v.  Montana  C.  R.  Co.  17  Mont.  432,  43  Pac.  496,  upholding 
jury's  finding  of  contributory  negligence  of  switchman  using  road-engine  with- 
out flat  car  in  front;  Wastl  v.  Montana  Union  R.  Co.  24  Mont.  171,  61  Pac.  9, 
holding  contributory  negligence  of  roundhouse  helper  injured  by  hostler  moving 
engine,  question  for  jury;  Ft.  Worth  &  R.  G.  R.  Co.  v.  Day.  55  Tex.  Civ.  App. 
28,  118  S.  W.  739.  holding  switchman  not  negligent  as  matter  of  law  in  using 
oil  box  of  truck  as  step  from  which  to  get  on  to  side  ladder  in  boarding  moving 
car:  McCabe  v.  Montana  C.  R.  Co.  30  Mont.  333,  76  Pac.  701,  holding  tliat  the 
question  of  contributory  negligence  of  a  brakeman  injured  by  coming  in  contact 
with  a  switch  placed  too  near  the  track  was  one  for  the  jury. 

Cited  in  footnote  to  Neeley  v.  South  western  Cotton  Seed  Oil  Co.  64  L.  R.  A.  14t». 
which   holds   contributory   negligence   of   employee   in   using   defective   ladder   to 
adjust  belt  after  complaining  to  manager  and  being  told  that  it  was  all  right. 
question  for  jury.  - 
Objections  to  hypothetical  questions. 

Cited  in  Roark  v.  Greeno,  61   Kan.   308,  59   Pac.   655.  holding  objection   tluit 
hypothetical   question   assumes   facts   not   proved   must   state   objectionable    par- 
ticulars. 
Contributory    negligence    as    a    defense. 

Cited  in  Pryor  v.  Walkerville,  31  Mont.  621,  79  Pac.  240,  holding  that  freedom 
from   contributory   negligence   need  not  be  alleged  in   the   complaint  as   it   is   a 
matter  of  defense. 
Burden   of  proof  as  to  contributory    n.-u  1  i  u  ••".•«•. 

Cited  in  Snook  v.  Anaconda,  26  Mont.  138,  66  Pac.  756,  holding  contributory 
negligence  matter  of  defense  when  complaint  alleges  that  injury  occurred  without 
fault  or  negligence  on  plaintiff's  part;  Taillon  v.  Mears,  29  Mont.  1<>7.  74  Pac. 
421.  1  Ann.  Cas.  613,  holding  that  in  an  action  for  personal  injuries  against  a 
carrier,  the  burden  is  upon  the  plaintiff  to  prove  actionable  negligence  upon 
the  defendant,  and  want  of  contributory  negligence  upon  the  plaintiff. 

Cited  in  note    (33  L.R.A.  (N.S.)    1163)    on  burden  of  proof  as  to  contributory 
.negligence. 
Proof  of  custom  as  disapproving   n  ••_  I  i  u.«-in-f. 

Cited  in  Hamilton  v.  Chicago,  B.  &  Q.  R.  Co.  145  Iowa,  437.  124  N.  \V.  363, 
holding  that  switchman  was  not  as  matter  of  law  guilty  of  contributory  negli- 
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geiice,  in  stepping  off  running  board  in  front  of  engine,  in  customary  manner, 
while  engine  was  moving  slowly;  William  Laurie  Co.  v.  McCul lough,  174  Incl. 
493,  92  X.  E.  337,  holding  that  if  floor  dressing  was  made  and  customarily  used 
for  treatment  of  floors  in  stores,  such  use  cannot  serve  as  sole  basis  of  charge 
of  negligence;  Northern  P.  R.  Co.  v.  Wendel,  84  C.  C.  A.  232,  156  Fed.  340, 
holding  where  a  servant  stood  in  the  customary  place  while  tending  a  machine, 
instead  of  the  place  intended  by  the  construction  of  the  machine,  he  was  not 
guilty  of  contributory  negligence  as  a  matter  of  law,  where  the  danger  was  nut 
obvious;  Sturgeon  v.  Tacoma  Eastern  R.  Co.  48  Wash.  369,  125  Am.  St.  Rep. 
934.  93  Pac.  526,  holding  that  a  brakeman  is  not  negligent  as  a  matter  of 
law  in  boarding  a  moving  train,  where  such  was  the  common  custom;  Xeary  v. 
Xorthern  P.  R.  Co.  37  Mont.  478,  19  L.R.A.  (N.S.)  452,  97  Pac.  944,  holding 
that  where  the  act  resulting  in  injury  is  not  negligence  per  se,  it  is  competent 
to  show  that  other  persons  experienced  in  the  same  business  under  similar  cir- 
cumstances pursued  the  same  course. 

Cited   in   footnote  to   Crawford  v.  United   R.  &   E.   Co.   70  L.R.A.  489,   which 
holds  street  car  company  liable  for  injury  to  employee  by  defect  in  car  due  to 
custom  in  leaving  it  for  several  hours  of  night  in  public  street  after  inspection, 
without  rule  or  regulation  for  guarding  from  negligent  or  wanton  injury. 
Decrees    of    negligence. 

Cited  in  Xeary  v.  Xorthern  P.  R.  Co.  41  Mont.  492,  110  Pac.  226,  holding  that 
under  complaint  alleging  that  defendant  acted  "wantonly  and  grossly  carelessly 
and  negligently"  in  running  train,  recovery  for  death  may  be  had  xipon  proof  of 
ordinary  negligence  only;  John  v.  Xorthern  P.  R.  Co.  42  Mont.  29,  32  L.R.A. 
(X.S.)  90,  111  Pac.  632,  holding  that  under  statute  making  carrier  liable  for 
injury  to  gratuitous  passenger  through  failure  to  exercise  ordinary  care,  b-ir- 
den  of  proof  is  upon  railroad  to  show  that  injury  to  such  passenger  by  derail- 
ment occurred  notwithstanding  its  exercise  of  ordinary  care. 

30  L.  R.  A.  820,  WHOLEY  v.  CALDWELL,  108  Cal.  95,  49  Am.  St.  Rep.  64,  41 

Pac.  31. 
Riparian  rights. 

Cited  in  notes  (41  L.R.A.  744)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream;  (33  L.R.A. (X.S.)  805)  on  right 
of  riparian  owner  to  restore  stream  changing  its  course  by  natural  causes  to 
old  channel. 

30  L.  R.  A.  823,  SOUTHERN  R.  CO.  v.  BOUKXIGHT,  17  C.  C.  A.  181,  25  II.  S. 
App.  415.  70  Fed.  442. 

Followed  without  special  discussion  in  Central  Trust  Co.  v.  Madden,  17  C.  C.  A. 
238,  25  U.  S.  App.  430,  70  Fed.  453. 
r.\Ktinii    statutes   as   part    of   agreements. 

Cited   in   Armour  Packing  Co.  v.  United   States,   14  L.R.A. (X.S.)    415,  82   C. 
C.  A.  135.  153  Fed.  20,  holding  that  all  laws  in  existence  at  the, time  when  an 
agreement  is  made  are  incorporated  into  the  agreement  and  form  a  part  thereof 
the  same  as  if  they  were  expressly  referred  to  or  incorporated. 
Postponement    of   railroad   mortgages    to   other   claims. 

Cited  in  King  v.  Thompson,  49  C.  C.  A.  64,  110  Fed.  324,  holding  mortgages  on 
railroad  of  foreign  corporation  postponed  by  state  statute  to  judgments  for  per- 
sonal injuries. 

Cited  in  footnote  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481,  which 
L.R.A.  Au.  Vol.  IV.— 43. 
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holds  claim  for  money  loaned  to  pay  interest  on  mortgage  debt  inferior  to  lien 
of  prior  mortgage. 

Cited  in  notes  (2  L.R.A.  (X.S.)  1040)  on  priority  of  claims  against  property 
in  hands  of  receiver  over  recorded  liens;  (54  Am.  St.  Rep.  429,  430)  on  claims 
taking  precedence  over  mortgages  of  railways  and  similar  property. 

Distinguished  in  Hampton  v.  Norfolk  &  W.  R.  Co.  62  C.  C.  A.  392,  127  Fed. 
666,  denying  right  to   priority  of   payment,   out   of   earnings   of   road,   of   judg- 
ment  for   tort    against    lessee   over   prior    mortgage,    executed   before   lease,    to 
foreclose  which,   road  was  placed  in  receiver's  hands. 
Corporate   liability   for  predecessor's   debts. 

Cited  in  footnotes  to  Morgan  v.  Randolph-Clowes  Co.  51  L.  R.  A.  653,  which 
denies  right  of  firm  creditor  to  sue  corporation  assuming  firm  debts;  Lamkin  v. 
Baldwin  &  L.  Mfg.  Co.  44  L.  R.  A.  786,  which  holds  taxes  against  partnership 
not  payable  from  assets  from  corporation  subsequently  formed,  till  corporate 
debts  are  paid;  Capital  Traction  Co.  v.  Off  cut,  53  L.  R.  A.  390,  which  denies 
liability  of  street  railway  company  for  debts  of  other  company  whose  property 
and  franchises  it  bought. 
Liability  of  lessor  of  railroad. 

Cited  in  footnote  to  Lee  v.  Southern  P.  R.  Co.  38  L.  R.  A.  71,  which  holds  les- 
sor of  railroad  liable  to  employee  of  lessee  for  injury  due  to  defects  of  rails  and 
track. 

Cited  in  note    (4  L.  R.  A.  738)   on  liability  of  lessor  of  railroad  for  injuries 
caused   by   negligence   of   another   company   using   road   under   lease,   license,   or 
other  contract. 
Priority  of  judgments. 

Cited  in  Seymour  v.  Berg.  127  111.  App.  379,  holding  that  a  judgment  against 
an  insolvent  debtor,  finding  that  the  claim  is  for  wages  is  conclusive  under  the 
statute  providing  therefor,  even  as  against  third  parties,  so  as  to  entitle  it  to 
priority. 
Effect   of   consolidation   of   corporations. 

Cited  in  note  (89  Am.  St.  Rep.  651,  655)  on  effect  of  consolidation  of  corpora- 
tions. 

30  L.  R.  A.  829,  UXIOX  MORTG.  BKG.  &  T.  CO.  v.  PETERS,  72  Miss.  1058, 

18  So.  497. 
Subrogation    of    third    party    paying    debt. 

Cited  in  Merchants  &  M.  Bank  v.  Tillman,  106  Ga.  58,  31  S.  E.  794,  and  Home 
Sav.  Bank  v.  Bierstadt,  168  111.  625.  61  Am.  St.  Rep.  146,  48  N.  E.  161,  Afflrm- 
ing  68  111.  App.  661.  sustaining  right  of  lender  of  money,  with  promise  of  first 
lien,  to  be  subrogated  to  mortgage  paid  by  loan;  Bank  of  Ipswich  v.  Brock,  13 
S.  D.  417,  83  X.  W.  436.  holding  lender  entitled  to  be  subrogated  to  first  mort- 
gage paid  where  borrower  fails  to  get  agreed  release  of  second;  Warford  v.  Han- 
kins,  150  Ind.  494.  50  X.  E.  468,  sustaining  subrogation  to  vendor's  lien  of  one 
paying  note  thereby  secured,  under  agreement  with  maker  to  hold  note 
and  lien  as  security:  "Cumberland  Bldg.  &  L.  Asso.  v.  Sparks,  49 
C.  C.  A.  514,  111  Fed.  (5.V2.  holding  that  lender  of  money  to  pay  encumbranr-e 
whose  security  proves  defective,  may  be  subrogated  thereto  as  against  pur- 
chaser with  knowledge:  Dorrah  v.  Hill,  73  Miss.  793.  32  L.  R.  A.  632,  footnote 
p.  631,  19  So.  961.  sustaining  right  of  one  loaning  money  on  invalid  deed  of 
trust  to  be  subrogated  to  prior  valid  deed  paid  off  with  money  loaned;  Irvine  v. 
Kearney  County,  75  Fed.  767,  sustaining  right  of  purchaser  of  invalid  county 
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bonds  to  be  subrogated  to  warrants  paid  with  proceeds;  Re  Lee,  105  C.  C.  A. 
117,  182  Fed.  583,  holding  that  person  loaning  money  to  pay  incumbrances  on 
property  is  entitled  to  be  subrogated  to  incumbrancer's  rights;  Xeff  v.  Elder, 
84 'Ark.  282,  120  Am.  St.  Rep.  67,  105  S.  W.  260,  holding  that  one  who  pur- 
chased lots  against  which  a  vendor's  lien  was  asserted  by  a  previous  vendor, 
and  who  paid  a  mortgage  thereon  executed  prior  to  the  vendor's  lien  suit,  with- 
out notice  of  such  lien  suit,  is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee;  Gordon  v.  Stewart,  4  Neb.  (Unof.)  865,  96  N.  W.  624,  holding  that 
one  loaning  money  with  which  to  pay  off  an  existing  lien  and  taking  a  mort- 
gage in  good  faith  as  security,  is  subrogated  to  the  rights  of  the  lien  holder 
where  there  was  a  defect  in  the  mortgage  which  would  have  defeated  his  rights. 

Cited  in  footnote  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Rundle,  52  L. 
R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond  for 
paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting 
work. 

Cited  in  notes   (5  L.R.A.  (N.S.)   839,  847)   on  right  of  one  advancing  money  to 
pay  off  lien  or  encumbrance  upon  security  which  proves  defective,  to  be  subro- 
gated thereto;    (99  Am.  St.  Rep.  514.  536,  519)    on  right  of  subrogation. 
What  defeats  rig-fat  to  subrogation. 

Cited  in  Wilkins  v.  Gibson,  113  Ga.  50,  84  Am.  St.  Rep.  204,  38  S.  E.  374, 
holding  delay  of  lender  to  assert  right  of  subrogation  to  mortgage  paid,  preju- 
dicing intervening  lienors,  defeats  such  right:  Ramoneda  v.  Loggins,  89  Miss. 
228,  42  So.  669,  holding  that  equitable  subrogation  can  never  be  invoked  in 
favor  of  a  mere  volunteer. 
When  subrogation  barred  by  limitations. 

Cited   in  Zinkeison  v.  Lewis.   63   Kan.   594.   66   Pac.   644,   holding  subrogation 
to  liens  discharged  not  barred  where  belief  in  validity  of  lender's  security  induced 
by  mortgagors'  fraud. 
Estoppel  to  plead  statute  of  limitations. 

Cited  in  Klass  v.  Detroit,  129  Mich.  40,  95  Am.  St.  Rep.  407,  88  N.  W.  204r 
holding  city  not  estopped  to  plead  statute  of  limitations  to  action  for  injuries 
in  absence  of  acts  on  its  part  intended  to  cause  plaintiff  to  expect  settlement. 

Cited  in  notes  (63  L.R.A.  202)  on  estoppel  to  plead  defense  of  limitations; 
(95  Am.  St.  Rep.  420,  422)  on  same  point. 

30  L.  R.  A.  835,  MARIL  v.  CONNECTICUT  F.  INS.  CO.  95  Ga.  604,  51  Am.  St. 

Rep.  102,  23  S.  E.  463. 
Insurance    companies    as    charged    with    knowledge    of    common    cnatonis. 

Cited  in  St.  Paul  F.  &  M.  Ins.  Co.  v.  Penman,  81  C.  C.  A.  151,  151  Fed.  977, 
(dissenting  opinion),  on  the  insurance  company  as  berng  chargeable  with  notice 
of  the  usual  custom  of  tenants. 
Keeping    prohibited   articles    on    insured    premises. 

Cited  in  American  Cent.  Ins.  Co.  v.  Green.  16  Tex.  Civ.  App.  538,  41  S.  W.  74, 
holding  use  of  gasoline  does  not  avoid  policy  where  gasoline  stove  was  among  ar- 
ticles insured;  Phenix  Ins.  Co.  v.  Walters.  24  Ind.  App.  92,  79  Am.  St.  Rep. 
257,  56  N.  E.  257,  holding  insurance  on  retail  hardware  stock  not  avoided  by  keep- 
ing dynamite;  Mascott  v.  First  Nat.  F.  Ins.  Co.  69  Vt.  123,  37  Atl.  255,  holding 
insurance  on  paintshop  not  avoided  by  use  of  benzine;  Szymkus  v.  Eureka  F. 
&  M.  Ins.  Co.  114  111.  App.  405.  holding  that  an  insurance  policy  was  not  avoid- 
ed by  the  keeping  of  a  small  quantity  of  benzine  on  the  premises  for  metal 
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cleaning  purposes,  though  the  policy  provided  otherwise;  Traders'  Ins.  Co.  v. 
Dobbins,  114  Tenn.  238,  86  S.  W.  383.  holding  that  under  a  policy  covering  a 
certain  list  of  enumerated  articles,  and  such  other  merchandise  as  is  usually 
kept  for  sale  in  a  retail  hardware  store,  the  insured  was  entitled  to  keep  a 
small  quantity  of  dynamite  in  the  building,  such  being  customary. 

Cited  in  footnotes  to  Yoch  v.  Home  Mut.  Ins.  Co.  34  L.  R.  A.  857,  which 
holds  policy  no^. avoided  by  gasoline  kept  as  part  of  usual  stock  in  country 
store;  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  58  L.  R.  A.  714.  which  holds  policy 
nut  avoided  by  bringing  gallon  of  gasoline  on  premises  for  temporary  use  though 
causing  their  destruction;  Faust  v.  American  F.  Ins.  Co,  30  L.  R.  A.  783,  which 
holds  policy  not  forfeited  by  keeping  small  quantity  of  benzine  for  use  in  furni- 
ture repair  shop;  Heron  v.  Phoenix  Mut.  F.  Ins.  Co.  36  L.  R.  A.  517,  which  liohU 
policy  avoided  by  taking  fireworks  into  residence  for  use  in  celebrating  on  fol- 
lowing evening;  Bastian  v.  British  American  Assur.  Co.  66  L.R.A.  256,  which 
denies  right  to  recover  under  policy  for  loss  occurring  on  premises  on  which 
dynamite  was  kept  in  violation  of  condition  of  policy,  although  the  dynamite 
had  nothing  to  do  with  the  loss. 

Distinguished  in  Mitchell  v.  Potomac  Ins.  Co.  16  App.  D.  C.  263,  holding  that 
gasoline  cannot  be  regarded  as  part  of  insured  stock   where  special  permission 
to  keep  obtained. 
Parol  evidence  as  to  subject  of  insurance. 

Cited  in  Yoch  v.  Home  Mut.  Ins.  Co.  Ill  Cal.  508,  34  L.  R.  A.  859,  44  Pac. 
189,  holding  parol  evidence  admissible  to  show  gasoline  included  in  insurance  on 
"stock  usually  kept  in  country  stores." 

Cited  in  note    (56  Am.  St.  Rep.  661)   on  modification  of  written  contract  by 
subsequent  parol  agreement. 
Construction    of    Insurance    policy. 

Cited  in  Ward  v.  Preferred  Acci.  Ins.  Co.  80  Vt.  330,  67  Atl.  821,  holding  that 
the  defendant  was  not  entitled  to  judgment  in  an  action  upon  an  insurance 
policy  which  provided  that  it  should  be  void  if  the  insured  was  killed  while  rid- 
ing upon  a  locomotive,  where  the  insured  was  killed  by  falling  from  an  obser- 
vation car,  which  was  a  locomotive  with  a  car  built  over  it. 

Cited  in  note  (14  Eng.  Rul.  Cas.  14)  on  rules  for  construing  insurance 
policies. 

30  L.  R.  A.  838.  SUPREME  LODGE,  K.  OF  P.  v.  LA  MALTA,  95  Tenn.   157, 

31  S.  W.  493. 
By-laws  of  benefit   association   as   part   of  contract. 

Cited  in  McLendon  v.  Woodmen  of  the  \\orld,  106  Tenn.  707,  52  L.  R.  A. 
447,  64  S.  W.  36,  holding  application,  constitution,  and  by-laws  incorporated 
into  benefit  certificate  by  reference  therein;  Xickum  v.  Grand  Lodge,  37  Pa.  Co. 
Ct.  110,  holding  that  contract  between  fraternal  society  and  member  besides 
certificate  includes  application,  constitution  and  by-laws  of  society. 

Cited  in  footnote  to  Peterson  v.  Gibson,  54  L.  R.  A.  836,  which  holds  provision 
in   benefit    certificate   for   compliance    with    constitution    and    by-laws,   refers   to 
existing  ones  only. 
Power  to  change  by-laws  n  (1  .•«•  t  i  n  «    members'   insurance. 

Cited  in  Domes  v.  Supreme  Lodge  K.  of  P.  75  Miss.  481.  23  So.  191.  holding 
member  agreeing  to  be  subject  to  by-laws  thereafter  enacted  bound  by  adoption 
of  anti-suicide  by-law  by  supreme  lodge;  Supreme  Tent,  K.  of  M.  v.  Hammers. 
SI  111.  App.  568,  holding  member  agreeing  to  be  subject  to  future  general  leg- 
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islation  bound  by  subsequent  anti-suicide  by-law;  Hughes  v.  Wisconsin  Odd 
Fellows'  Mut.  L.  Ins.  Co.  98  Wis.  298,  73  N.  W.  1015,  holding  member  of  mutual 
life  insurance  company  agreeing  to  conform  to  by-laws  thereafter  adopted  bound 
by  anti-suicifle  by-law;  Chambers  v.  Supreme  Tent,  K.  of  M.  200  Pa.  245,  86 
Am.  St.  Rep.  716,  49  Atl.  784,  holding  change  of  by-law  of  benefit  society  enlarg- 
ing anti-suicide  clause  binding  on  member  and  beneficiary;  Gilmore  v.  Knights 
of  Columbus,  77  Conn.  62,  107  Am.  St.  Rep.  17,  58  Atl.  223,  1  Ann.  Cas.  715,' 
holding  that  a  mutual  benefit  society  may  make  a  change  in  its  by-laws  which 
will  be  binding  upon  its  members,  if  the  change  be  reasonable;  Theorrell  v.  Su- 
preme Court,  115  111.  App.  318;  Mathieu  v.  Mathieu,  112  Md.  629,  77  Atl.  112,— 
holding  that  a  member  who  consents  to  be  bound  by  all  future  changes  in  the 
by-laws  is  bound  by  all  reasonable  changes;  Head  Camp  Pacific  Jurisdiction 
W.  W.  v.  Woods,  34  Colo.  22,  81  Pac.  261,  holding  a  provision  in  the  benefit 
certificate  that  it  should  be  forfeited  by  a  failure  to  comply  with  the  existing 
by-laws  and  such  as  should  be  passed  gave  the  company  the  right  to  pass  a 
by-law  increasing  the  premium  to  be  paid  by  the  member;  Lange  v.  Royal 
Highlanders,  75  Neb.  191,  10  L.R.A.(N.S.)  668,  121  Am.  St.  Rep.  786,  106  X. 
W.  224;  Tisch  v.  Protected  Home  Circle,  72  Ohio  St.  260,  74  N.  E.  188,— holding 
that  a  member  was  bound  by  a  by-law  passed  subsequent  to  the  issuance  of  the 
certificate,  which  provided  for  the  forfeiture  of  the  certificate  in  case  of  death 
by  suicide,  where  he  agreed  to  be  bound  by  all  reasonable  future  by-laws-. 
Clement  v.  Memphis,  113  Tenn.  48,  81  S.  W.  1249,  holding  same  where  only 
part  of  the  amount  was  to  be  paid  in  case  of  death  by  suicide;  Hadley  v. 
Queen  City  Camp  No.  27  W.  0.  WT.  1  Tenn.  Ch.  App.  429,  holding  that  a  change 
in  the  by-laws  as  to  who  could  be  beneficiaries  was  not  retroactive  where  the 
member  had  not  consented  to  the  change  and  the  member  never  notified  of  the 
change. 

Cited  in  footnotes  to  Bragaw  v.  Supreme  Lodge  K.  &  L.  of  H.  54  L.  R.  A. 
602,  which  denies  power  of  benefit  society  to  change  at  will  contract 
of  insurance  made  with  each  member;  Thibert  v.  Supreme  Lodge,  K.  of  H.  47 
L.  R.  A.  136,  which  holds  member  of  beneficial  insurance  association  protected 
against  unreasonable  amendments  of  by-laws;  Strauss  v.  Mutual  Reserve  Fund 
Life  Asso.  54  L.  R.  A.  605,  which  holds  unauthorized,  changes  in  constitution 
and  by-laws  destroying  value  of  contract  with  insured;  Parish  v.  New  York 
Produce  Exchange,  56  L.  R.  A.  149,  which  denies  power  to  bind  dissenting  mem- 
bers by  amending  by-laws  so  as  to  distribute  among  living  members,  fund  ac- 
cumulated for  persons  dependent  on  members  at  time  of  death;  Shipman  v.  Pro- 
tected Home  Circle,  63  L.  R.  A.  347,  which  holds  adoption  of  by-law  relieving 
benefit  society  from  liability  in  case  of  suicide  applicable  to  existing  members 
who  agreed  to  be  bound  by  all  rules  enacted. 

Cited  in  note  (83  Am.  St.  Rep.  710,  717)  on  effect  of  changes  in  by-laws  of 
beneficial  association  as  against  pre-existing  members. 

Distinguished  in  Lewine  v.  Supreme  Lodge  K.  P.  122  Mo.  App.  562,  99  S.  W7. 
821,  holding  that  a  by-law  which  impaired  the  contract  of  insurance,  such  as 
the  change  that  death  by  suicide  should  be  a  defense  to  a  recovery  on  the  policy, 
was  not  binding  upon  the  insured  where  the  by-law  at  the  time  the  certificate 
was  issued,  was  that  death  by  suicide  within  five  years  should  be  a  defense. 

Distinguished  and  limited  in  Gaut  v.  American  Legion  of  Honor,  107  Tenn. 
616,  55  L.  R.  A.  469,  footnote  p.  465,  64  S.  W.  1070,  denying  power  of  benefit 
society  to  reduce  amount  of  certificate  after  payment  of  assessments  for  years. 

Disapproved  in  Morton  v.  Supreme  Council,  R.  L.  100  Mo.  App.  97,  73  S.  W. 
259,  holding  that  provision  requiring  compliance  with  subsequent  by-laws,  means 
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only  such  as  relate  to  duties  as  member,  but   not  such   as  impair  the  contract 

of  insurance. 

Power   to   enact    by-laws. 

Followed  in  Toomey  v.  Supreme  Lodge,  K.  of  P.  74  Mo.  App.  517,  and  Su- 
preme Lodge,  K.  of  P.  v.  Kutscher,  179  111.  343,  70  Am.  St.  Rep.  115,  53  X.  E. 
G20,  Reversing  on  another  point  72  111.  App.  475,  holding  that  supreme  lodge  of 
benefit  society  cannot  delegate  power  to  legislate  to  board  of  control. 

Cited  in  Supreme  Lodge,  K.  of  P.  v.  Stein,  75  Miss.  117,  37  L.  R.  A.  777,  foot- 
note p.  775,  65  Am.  St.  Rep.  589,  21  So.  559,  holding  anti-suicide  clause  adopted 
by  board  of  control  and  inserted  in  application  not  binding  unless  adopted  by 
supreme  lodge;  Supreme  Lodge,  K.  of  P.  v.  McLennan,  69  111.  App.  604,  raising, 
without  deciding,  question  whether  board  of  control  could  enact  anti-suicide 
by-law. 

Cited  in  note  (52  Ain.  St.  Rep.  556,  557,  559)  on  power  of  mutual  or  member- 
ship life  or  accident  insurance  companies  to  enact  by-laws. 
Validity   of   "suicide   clause"   In    life   insurance    policy. 

Cited  in  Childress  v.  Fraternal  Union,  113  Tenu.  256,  82  S.  W.  832,  3  Ann. 
Cas.  236,  sustaining  the  validity  of  a  "suicide  clause." 

Cited  in  notes  (8  L.R.A. (X.S.)  1126)  on  suicide  while  sane  as  defense  to 
action  on  policy  or  certificate  containing  no  provision  as  to  effect  thereof;  (84 
Am.  St.  Rep.  554)  on  self-destruction  as  defense  to  life  insurance. 

30  L.  R.  A.  842,  W.  B.  GOODE  &  CO.  v.  GEORGIA  HOME  IXS.  CO.  92  Va.  392. 

53   Am.   St.   Rep.   817,   23   S.   E.    744. 
Power  of  insurance  agent's  employee  to  bind  company. 

Followed  in  Virginia  F.  &  M.  Ins.  Co.  v.  Goode.  95  Va.  770,  30  S.  E.  366, 
holding  acts  of  solicitor  for  insurance  agent  binding  on  company  to  same  ex- 
tent as  agent's  acts. 

Cited  in  Springfield  Fire  &  M.  Ins.  Co.  v.  Price.  132  Ga.  693,  64  S.  E.  1074. 
holding  that  knowledge  of  facts  constituting  a  breach  of  the  conditions  of  the 
policy,  by  a  clerk  of  an  insurance  agent  authorized  to  solicit  insurance,  is 
notice  to  the  company  itself  of  such  facts;  .Etna  L.  Ins.  Co.  v.  Fallow,  111) 
Tenn.  738,  77  S.  W.  937,  holding  that  subagents  appointed  by  the  general  agent 
of  an  insurance  company  to  solicit  insurance,  receive  premiums,  and  issue 
policies,  can  bind  the  company  in  the  same  manner  as  the  general  agent ;  Pru- 
dential F.  Ins.  Co.  v.  Alley,  104  Va.  370,  51  S.  E.  812.  holding  declarations  by 
an  employee  of  an  insurance  agency,  who  was  authorized  to  solicit  insurance 
for  them  and  to  issue  policies  on  risks  accepted  by  the  agency,  were  admissible 
against  the  insurance  company. 

Cited  in  footnotes  to  Bradford  v.  Hanover  F.  Ins.  Co.  49  L.  R.  A.  530,  which 
denies  insurance  agent's  liability  for  loss  on  forbidden  policy  of  which  clerk 
forged  his  name;  Franklin  F.  Ins.  Co.  v.  Bradford,  55  L.  R.  A.  408,  which 
holds  company  liable  on  policy  delivered  without  knowledge  of  duty  authorized 
agent,  by  his  subagent;  Cole  v.  Union  Cent.  L.  Ins.  Co.  47  L.  R.  A.  201,  which 
holds  credit  for  part  of  first  premium  extended  by  general  agent  binding  on  com- 
pany: Insurance  Co.  of  X.  A.  v.  Thornton,  55  L.  R.  A.  547.  which  holds  ap- 
pointment of  subagents  within  implied  authority  of  insurance  agent  for  terri 
tory  with  radius  of  35  miles. 

Cited  in  note   (107  Am.  St.  Rep.  129)   on  power  of  clerks  to  waive  provisions 
of  nonwaiver  or  written  waiver  of  conditions  and  forfeitures  in  policies. 
Effect  of  agent's  knowledge  of  falsity  of  application.  , 

Second  appeal  in  95  Va.  752,  30  S.  E.  770,  holding  existence  of  encumbrance 
known  to  soliciting  agent  no  defense  to  action  on  policy. 
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Cited  in  Virginia  F.  &  M.  Ins.  Co.  v.  Goode,  95  Va.  771,  30  S.-  E.  366,  holding 
insurer  estopped  to  set  up  as  defense  facts  disclosed  to  soliciting  agent. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds 
statement  that  life  tenant  has  fee  simple  title  to  insured  property  will  not  avoid 
policy  where  agent  knew  facts ;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R.  A. 
319,  which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers 
are  properly  recorded,  where  medical  examiner  know  otherwise. 

Cited  in  note  (16  L.R.A.(N.S<)  1217,  1225,  1226)  on  estoppel  of  company  to 
forfeit  policy  by  knowledge  of  agent. 

30  L.  R.  A.  845,  CANTERBURY  v.  BANK  OF  SPARTA,  91   Wis.  53,  51   Am. 

St.   Rep.   870,   64   N.   W.   311. 
Rig-lit  to  atop  payment  of  check.  , 

Cited  in  Gregg  v.  Bi-Metallic  Bank,  14  Colo.  App.  257,  59  Pac.  852,  deny- 
ing bank's  power  to  recall  draft  sent  in  payment  of  check;  California  Nat.  Bank 
v.  Weldon,  14  Cal.  App.  776,  113  Pac.  334,  to  the  point  drawer  of  check  may,  if 
it  is  non-negotiable,  upon  notice  of  its  loss,  stop  payment  thereof;  First  Nat. 
Bank  v.  McConnell,  103  Minn.  344,  14  L.R.A.(N.S.)  619,  123  Am.  St.  Rep.  336, 
114  N.  W.  1129,  14  Ann.  Cas.  396,  holding  that  a  non-negotiable  check  may  be 
countermanded  and  payment  stopped,  and  also  citing  annotation  on  this  point. 

Cited  in  footnotes  to  Gage  Hotel  Co.  v.  Union  Nat.  Bank,  39  L.  R.  A.  479, 
which  denies  depositor's  right  to  prevent  application  of  future  deposits  to  pay- 
ment of  check  given;  State  Sav.  Bank  v.  Buhl,  56  L.  R.  A.  944,  which  sustains 
right  to  stop  payment  of  check  given  under  mistaken  belief  of  theft  of  property 
stored. 
Payment  by  mistake. 

Cited  in  National  Bank  of  Commerce  v.  American  Exch.  Bank,  151  Mo.  333,  74 
Am.  St.  Rep.  527,  52  S.  W.  265,  holding  collecting  bank  surrendering  draft 
for  worthless  check  liable  to  payee  of  draft. 

30  L.  R.  A.  848,  HURON  WATERWORKS  CO.  v.  HURON,  7  S.  D.  9,  58  Am.  St. 

Rep.  817,  62  N.  W.  975,  8  S.  D.  169,  65  N.  W.  816. 
Right   to  sell  or  lease  municipal   property. 

Cited  in  Ogden  City  v.  Bear  Lake  &  River  Waterworks  &  Irrig.  Co.  16  Utah, 
454,  41  L.  R.  A.  310,  footnote  p.  305,  52  Pac.  697,  denying  city's  right  to  lease 
or  otherwise  transfer  waterworks;  Lake  County  Water  &  Light  Co.  v.  Walsh,  160 
Ind.  41,  98  Am.  St.  Rep.  264,  65  N.  E.  530,  holding  waterworks  and  electric  light 
plant  property  held  in  trust  for  public  use,  which  cannot  be  disposed  of  without 
legislative  authority;  Brockenbrough  v.  Walter  Comrs.  134  N.  C.  19,  46  S.  E. 
28,  on  the  rights  of  the  legislature  to  authorize  the  mortgaging  of  municipal 
waterworks. 

Cited  in  footnote  to  Baily  v.  Philadelphia,  39  L.  R.  A.  837,  which  sustains 
right  of  city  to  lease  its  gasworks. 

Cited  in  note    (61   L.  R.  A.  34,  35,   120)    on  establishment  and   regulation  of 
municipal    water    supply. 
Rigrht    of   municipality   to    purchase    or   construct    waterworks. 

Cited  in  Water  Comrs.  v.  West  Chester  County  Waterworks  Co.  176  N.  Y. 
252,  68  N.  E.  348,  denying  right  of  city  to  contract  for  purchase  of  waterworks 
owned  by  corporation  in  absence  of  legislative  permission. 

Cited  in  footnotes  to  Bristol  v.  Bristol  W.  Waterworks,  32  L.  R.  A.  740,  which 
holds  enforceable,  contract  by  town  to  purchase  waterworks:  Fawcett  v.  Mt. 
Airy,  63  L.  R.  A.  870,  which  sustains  municipality's  power  to  incur  expense  of 
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owning  and  operating  water  and  electric  light  plants  without  submitting  propo- 
sition to  voters. 
Municipal  -waterworks  as  private  undertaking:. 

Cited  in  footnote  to  Newport  v.  Com.  45  L.  R.  A.  518,  which  holds  city  taxable 
on   waterworks   franchise. 
Public    trust*. 

Cited  in  Knoxville  v.  Knoxville  Water  Co.  107  Tenn.  675,  61  L.  R.  A.  895.  64 
S.  W.  1075,  upholding  power  of  municipality  to  fix  reasonable  charges  from  time 
to  time  to  be  charged  by  private  water  company. 

Cited  in  footnote  to  St.  Paul  v.  Chicago,  M.  &  St.  P.  R.  Co.  34  L.  R.  A.  184, 
which  denies  power  of  legislature  to  give  any  part  of  levee  as  permanent  site  for 
freight   warehouse. 
Ultra    »  ir«->    acts    of    municipality. 

Cited  in  Watson  v.  Huron,  38  C.  C.  A.  267,  97  Fed.  452,  holding  city  not  lia- 
ble to  purchaser  of  unlawful  warrants,  proceeds  of  which  not  used  for  legiti- 
mate corporate  purpose. 

Cited  in  footnote  to  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  50  L.  R.  A.  170, 
w7hich  holds  enforceable  by  foreclosure  ultra  vires  loan  of  city's  money  on  mort- 
gage- 

30  L.  R.  A.  860,  J.  J.  DOUGLASS  CO.  v.  MINNESOTA  TRANSFER  R.  CO.  62 

Minn.  288,  64  N.  W.  899. 
Carrier's    i-iulu    to  limit  liability. 

Cited  in  Adams  Exp.  Co.  v.  Carnahan,  29  Ind.  App.  612,  94  Am.  St.  Rep.  279, 
63  N.  E.  245,  sustaining  express  company's  right  to  limit  liability  to  agreed 
sum,  in  consideration  of  lower  rate;  Calderon  v.  Atals  S.  S.  Co.  170  U.  S.  279. 
42  L.  ed.  1035,  18  Sup.  Ct.  Rep.  588,  sustaining  carrier's  right  to  limit  liability 
to  agreed  valuation,  with  proportionate  freight  rates;  Ullman  v.  Chicago  & 
X.  W.  R.  Co.  112  Wis.  157,  56  L.  R.  A.  249,  footnote  p.  246,  88  Am.  St.  Rep. 
949,  88  N.  W.  41,  sustaining  carrier's  right  to  secure  I  entire  exemption  from 
liability  as  insurer  for  loss  not  due  to  negligence  or  misfeasance;  Porteous  v. 
Adams  Exp.  Co.  112  Minn.  35.  127  N.  WT.  429,  holding  that  agreement  embodied 
in  bill  of  lading  agreeing  upon  amount  of  carrier's  liability  in  binding;  Ostroot 
v.  Northern  P.  R.  Co.  Ill  Minn.  508,  127  N.  W.  177;  George  N.  Pierce  Co.  v. 
Wells,  F.  &  Co.  110  C.  C.  A.  645,  189  Fed.  564,— holding  that  carrier  may  limit 
amount  of  its  liability  for  negligence  by  contract  fairly  entered  into;  Murphy 
v.  Wells-Fargo  Exp.  Co.  99  Minn.  231,  108  N.  W.  1070:  Baltimore  &  O.  R.  Co. 
v.  Hubbard.  72  Ohio  St.  323,  74  N.  E.  214, — holding  contract  limiting  carriers 
liability  to  agreed  valuation  of  the  property  valid. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884, 
which  authorizes  carrier  to  stipulate  for  exemption  from  liability  for  wet; 
Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.  558,  which  holds  pro- 
hibition against  carriers  limiting  liability  inapplicable  to  contract  by  domestic 
corporation  in  other  state  for  transportation  entrely  outside  of  state;  Rosenthal 
v.  Weir,  57  L.  R.  A.  527,  which  holds  failure  to  comply  with  agreement  for 
stoppage  in  transitu  not  within  contract  limiting  liability  to  specified  amount; 
Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which  holds  negligent  carrier  liable 
for  true  value,  notwithstanding  arbitrary  preadjustment  in  bill  of  lading  as- 
sented to  by  shipper;  United  States  Exp.  Co.  v.  Koerner,  33  L.  R.  A.  600,  which 
denies  right  of  express  company  to  additional  compensation  because  value  of 
package  carried  exceeded  amount  represented;  Parker  v.  Atlantic  Coast  Line. 
R.  Co.  63  L.  R.  A.  827,  which  holds  requirement  that  perishable  freight  must 
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be  carried  at  owner's  risk,  void  where  no  other  terms  offered  by  carrier;  Bosley 
v.  Baltimore  &  O.  R.  Co.  66  L.R.A.  871,  which  denies  right  of  carrier  of  live  stock 
to  exempt  itself  from  liability  for  loss  by  delay  in  transportation  occasioned  by  its 
negligence  or  misfeasance  by  contract  providing  that  shipper,  shall  accept  as  full 
compensation  in  case  of  unusual  detention  amount  actually  expended  in  purchase 
of  food  and  water  while  so  detained. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Beals,  56  Xeb.  418,  71  Am.  St.  Rep. 
682,   76   N.    W.    903,    holding   telegraph    company    liable    for    damages    resulting 
from   incorrect   message,   notwithstanding   contrary   agreement   on   blank. 
Contract    stipulation    as    to    amount    payable    on    breacb. 

Cited  in  Harrington  v.  Wabash  R.  Co.  108  Minn.  261,  23  L.R.A.  ( N.S. )  751, 
122  N.  W.  14,  holding  that  shipper's  damages  are  limited  to  value  of  articles 
declared  by  him  as  contents  of  package,  where  he  fraudulently  misrepresented 
character  of  contents;  Anderson  v.  Pitt  Iron  Min.  Co.  108  IVIinn.  261,  121  X. 
W.  915,  holding  that  in  action  against  express  company  for  loss  of  goods  value 
marked  upon  package  was  limit  of  amount  recoverable. 

Cited  in  footnotes  to  Kilbourne  v.  Burt  &  B.  Lumber  Co.  55  L.  R.  A.  275, 
which  holds  provision  for  retaining  15  cents  per  100  feet  for  logs  not  delivered 
by  specified  date,  one  for  liquidated  damages;  Salem  v.  Anson,  56  L.  R.  A.  169, 
which  holds  stipulated  amount  to  be  paid  to  city  for  failure  to  complete  electric 
light  plant  within  specified  time,  liquidated  damages;  Chicago  House-Wrecking 
Co.  v.  United  States,  53  L.  R.  A.  122,  which  holds  stipulation  for  certain  sum 
as  damages  for  failure  to  remove  building  by  certain  time,  penalty,  when  actual 
damages  easily  assessable. 
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31  L.  R.  A.  33,  PAYTON  v.  McQOUWN,  97  Ky.  757,  53  Am.  St.  Rep.  437,  31  S. 

W.  874. 
Injunction  agralnst  judgments. 

Cited  in  Klabunde  v.  Byron-Reed  Co.  69  Xeb.  137,  98  N.  W.  182,  on  when 
equity  will  relieve  from  a  judgment  on  the  ground  of  fraud. 

Cited  in  notes  (31  L.  R.  A.  775,  on  injunctions  against  judgments  for  defenses 
existing  prior  to  their  rendition;  (32  L.  R.  A.  323)  on  general  equitable  jurisdic- 
tion in  regard  to  injunctions  against  judgments;  (9  L.R.A. (N.S.)  524)  on  loss 
of  defenses,  through  negligence  of  unskilfulness  of  attorney,  as  ground  for  en- 
joining judgment;  (54  Am.  St.  Rep.  248)  on  relief  in  equity  against  judgments 
and  other  judicial  determinations. 

31  L.  R,  A.  41,  SOUTHERN  BLDG.  &  L.  ASSO.  v.  NORMAN,  98  Ky.  294,  56  Am. 

St.  Rep.   367,  32   S.   W.   952. 
l'n  xliiK     business    or    franchise. 

Approved  in  Fidelity  &  C.  Co.  v.  Louisville,  106  Ky.  211,  50  S.  W.  35,  sus- 
taining ordinance  imposing  license  of  from  $2  to  $3  on  every  $100  of  previous 
year's  premiums;  Western  U.  Teleg.  Co.  v.  Norman,  77  Fed.  26,  sustaining  , tax 
upon  corporations'  intangible  property,  as  not  in  violation  of  §  174  of  Kentucky 
Constitution ;  Northwestern  Mut,  L.  Ins.  Co.  v.  Lewis  &  Clarke  County,  28  Mont. 
491,  98  Am.  St.  Rep.  572,  72  Pac.  982,  sustaining  legislation  imposing  upon  in- 
surance companies,  both  domestic  and  foreign,  tax  varying  according  to  busi- 
ness done. 

Cited  in  notes  (57  L.R.A.  68,  82)  on  taxation  of  corporate  franchises  in  the 
United  States:  (60  L.  R.  A.  333,  340)  on  constitutional  equality  in  the  United 
States  in  relation  to  corporate  taxation;  (60  L.  R.  A.  98)  on  corporate  taxation 
in  the  United  States  as  affected  by  the  contract  clause  in  the  Federal  Consti- 
tution; (131  Am.  St.  Rep.  877)  on  taxation  of  franchises;  (45  L.  ed.  U.  S. 
270,  271)  on  validity  of  license  tax  on  foreign  corporations  as  condition  of  doing 
business:  (46  L.  ed.  U.  S.  570)  on  graduation  of  license  fees  according  to  ex- 
tent of  business. 

31  L.  R.  A.  44,  HOYT  v.  J.  T.  LOVETT  CO.  17  C.  C.  A.  652,  39  U.  S.  App.  1, 

71  Fed.  173. 
Enjoining:  use  of  jeeojtrnphlcnl  names. 

Cited  in  footnotes  to  American  Waltham  Watch  Co.  v.  United  States  Watch 

683. 
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Co.  43  L.  R.  A.  826,  which  authorizes  injunction  against  deceptive  use  of  word 
"Waltham"  by  other  manufacturer  of  wctches  at  same  place;  Pillsbury-Washburn 
Flour  Mills  Co.  v.  Eagle,  41  L.  R.  A.  162,  which  authorizes  injunction  against  use 
of  geographical  name  on  flour  made  elsewhere  from  wheat  of  different  grade. 
Cited  in  notes  (26  L.R.A.  (N.S.)  88)  on  right  to  protection  in  use  of  geo- 
graphical name;  (85  Am.  St.  Rep.  108)  on  what  words  or  phrases  may  consti- 
tute a  valid  trademark;  (45  L.  ed.  U.  S.  367)  on  trademark  in  geographical 
name;  (25  Eng.  Rul.  C'as.  222)  on  infringement  of  trademark. 

31  L.  R.  A.  47,  STATE  ex  rel.  BOARD  OF  TRANSPORTATION  v.  SIOUX  CITY, 

O.  &  W.  R.  CO.  46  Neb.  682,  65  X.  W.  766. 
Legislative   powers. 

Approved  in  State  eJc  rel.  White  v.  Barker,  116  Iowa,  110,  57  L.  R.  A.  252, 
93  Am.  St.  Rep.  222,  89  N.  W.  204,  holding  that  nonjudicial  powers  cannot  be 
vested  by  legislature  in  judges  of  courts  created  by  Constitution. 

Cited  in  Re  Counties  Comprising  Seventh  Judicial  Dist.  22  Okla.  448,  98  Pac. 
557,  holding  an  act  providing  that  on  the  recommendation  of  the  supreme  court 
the  governor  might  appoint  additional  district  judges  for  such  time  as  fixed 
by  the  court  is  invalid  as  a  delegation  of  legislative  power  to  the  judiciary. 

Cited  in  notes  (33  L.R.A.  185)  on  legislative  power  to  fix  tolls,  rates,  01 
prices;  (8  L.R.A. (N.S.)  530)  on  power  of  judiciary  to  fix  rates  of  public- 
service  corporations;  (62  Am.  St.  Rep.  296)  on  regulation  of  rates. 

31   L.  R.  A.  55,   STATE   v.   CONLON,  65   Conn.  478,  48  Am.   St.   Rep.   227,   33 

Atl.   519. 
Particular    legislative    regulations. 

Approved  in  State  v.  Smith,  67  Conn.  550,  52  Am.  St.  Rep.  301,  35  Atl. 
506,  holding  invalid,  ordinance  licensing  milk  dealers  as  beyond  power  specifical- 
ly granted  by  charter;  Norwalk  Street  R.  Co.'s  Appeal,  69  Conn.  591,  39  L.  R. 
A.  799,  37  Atl.  1080,  holding  statute  invalid  granting  municipal  authorities 
power  to  regulate  location,  etc.,  of  street  railways  as  interfering  witk  judiciary: 
McKeon  v.  New  York,  N.  H.  &  H.  R.  Co.  75  Conn.  347,  61  L.  R.  A.  733,  53 
Atl.  656,  denying  police  power  of  state  to  authorize  temporary  occupation  by 
railroad  of  highway  without  compensation  to  abutter  for  deprivation  of  access; 
Malmo's  Appeal,  73  Conn.  233,  47  Atl.  163,  holding  that  legislature  may  regulate, 
even  prohibit,  any  business  in  its  nature  injurious  to  public;  State  v.  Harring- 
ton, 68  Vt.  634,  34  L.  R.  A.  103,  35  Atl.  515,  sustaining  statute  requiring  itin- 
erant venders  to  pay  state  license  of  $25  and  deposit  $500  security,  besides  pay- 
ing local  fee  based  on  stock  value;  State  v.  Mitchell,  97  Me.  73,  94  Am.  St.  Rep. 
481,  53  Atl.  887,  holding  unconstitutional  discrimination,  exemption  from  pay- 
ment of  peddlers'  license  of  all  owning  stock  in  trade  over  specified  amount. 

Cited  in  Kellaher  v.  Portland,  57  Or.  582,  112  Pac.  1076,  holding  that  classifi- 
cation for  license  tax  upon  vehicles  for  using  streets  must  be  upon  some  reason- 
able basis,  so  that  it  will  apply  to  all  engaged  in  same  business;  Walp  v.  Moore, 
76  Conn.  521,  57  Atl.  277,  holding  an  act  providing  for  the  recording  of  sales 
of  stocks  of  merchandise  by  retail  dealers  was  not  unconstitutional  as  class 
legislation;  State  v.  Cederaski,  80  Conn.  483,  69  Atl.  19,  holding  an  ordinance 
requiring  a  license  of  street  vendors  and  hawkers  was  valid;  State  v.  Durein, 
70  Kan.  39,  15  L.R.A. (N.S.)  951,  80  Pac.  987,  on  authority  of  legislature  to 
place  restrictions  on  the  sale  of  intoxicating  liquors;  Allyn's  Appeal,  81  Conn. 
538,  23  L.R.A. (N.S.)  633,  129  Am.  St.  Rep.  225.  71  Atl.  794,  holding  an  act 
licensing  the  sale  of  intoxicating  liquors  is  not  an  illegal  exercise  of  legislative 
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powers;  Brown  v.  Superior  Ct.  Judge,  145  Mich.  415,  ,108  X.  W.  717,  holding 
act  providing  for  the  licensing  of  transient  merchants  and  giving  city  councils 
the  power  to  suspend  its  operation  at  their  discretion  is  unconstitutional  as 
denying  the  equal  protection  of  the  laws;  State  v.  Wright,  53  Or.  348,  21  L.R.A. 
(X.S.)  353,  100  Pac.  296,  holding  an  act  licensing  peddlers  is  void  as  arbitrary 
and  class  legislation  where  it  requires  a  license  for  the  peddling  of  certain 
harmless  articles  without  requiring  a  license  for  others;  Gould  v.  Gould.  78 
Conn.  244,  2  .L.R.A.  (X.S.)  534,  61  Atl.  604,  holding  an  act  prohibiting  the 
marriage  of  persons,  either  of  whom  is  an  epileptic,  when  the  woman  is  under 
forty-five  years  of  age  is  constitutional;  Xettleton's  Appeal,  76  Conn.  242.  56 
Atl.  565,  holding  the  imposition  of  a  succession  tax  on  legacies  in  estates  of 
over  ten  thousand  dollars  in  value  not  unconstitutional  as  discrimination 
against  certain  classes  of  citizens. 

Cited  in  footnote  to  Broadfoot  v.  Fayetteville.  39  L.  R.  A.  245,  which  sus- 
tains statute  discriminating  in  favor  of  nonresidents  of  city  as  to  allowing  stock 
to  run  at  large. 

Cited  in  notes  (38  L.RJA.  641)  on  municipal  power  over  nuisances- relating 
to  trade  or  business:  (40  L.R.A.  (X.S.)  1209)  on  right  to  discriminate  between 
harmless  articles  in  legislation  regulating  peddlers. 

Distinguished  in  State  v.  Feingold.  77  Conn.  328,  59  Atl. -211,  holding  a 
statute  requiring  travelling  vendors  of  merchandise  who  make  short  stops  in 
towns  and  villages  to  make  a  deposit  with  state  treasurer  for  the  protection  of 
creditors  and  to  pay  a  state  license  fee  and  a  local  fee  was  not  unconstitutional. 
Constitutional  limitations. 

Cited  in  State  v.  McKee,  73  Conn.  27.  49  L.  R.  A.  546,  84  Am.  St.  Rep.  124, 
46  Atl.  409.  holding  exercise  of  legislative  and  judicial  power  limited  by  con- 
stitutional principles  of  liberty  and  free  government ;  State  v.  Travelers  Ins.  Co. 
73  Conn.  260,  57  L.  R.  A.  483,  47  Atl.  299,  holding  that  constitutional  limita- 
tions may  be  interpreted  by  historic  facts  and  political  and  social  conditions ; 
Swanson  v.  Ottumwa,  118  Iowa,  189,  59  L.  R.  A.  630,  91  X.  W.  1048,  holding 
that  courts  consider  essence  as  well  as  form  in  determining  constitutionality  of 
statute  or  contract:  McGovem  v.  Mitchell,  78  Conn.  547,  63  Atl.  433,  on  the  .de- 
partments of  government  being  limited  to  the  performance  of  such  duties  as 
are  essential  to  the  performance  of  powers  vested  in;  Young  v.  Lemieux,  79 
Conn.  445,  20  L.R.A. (X.S.)  16(5.  129  Am.  St.  Rep.  193,  65  Atl.  600,  8  Ann.  Cas. 
452  (dissenting  opinion),  on  it  not  being  within  the  power  of  the  legislature 
to  destroy  equal  enjoyment  of  personal  freedom  and  property  secured  by  the 
constitution. 
\ilin  i-.siliil  i  t>  of  evidence  procured  by  trespass. 

Cited  in  State  v.  Griswold,  67  Conn.  309,  33  L.  R.  A.  230.  ,34  Atl.  1046, 
holding  evidence  admissible  although  procured  by  officer's  trespass  in  searching 
without  warrant. 

31   L.  R.  A.  59.  MICHEXER  v.   SPRIXGFIELD  EXGIXE  &  THRESHER   CO. 

142  Ind.  130,  40  X.  E.  679. 
Injunctions   agrninst   judgments. 

Cited  in  later  appeal  in  23  Ind.  App.  131.  55  X.  E.  32,  granting  review  tc 
surety  suffering  default  through  ignorance  of  facts,  on  discovery  of  new  evidence. 

Cited  in  notes  (30  L.  R.  A.  568)  on  injunctions  against  judgments  for  mat- 
ters arising  subsequently  to  their  rendition:  (31  L.  R.  A.  40)  on  negligence  as 
cause  for  and  as  bar  to  injunctions  against  judgments;  (31  L.  R.  A.  775)  on  in- 
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junctions  against  judgments  for  defense  ex  fat  ing  prior  to  their  rendition;  (32 
L.  R.  A.  322,  323,  327)  on  general  equitable  jurisdiction  as  to  injunction* 
against  judgments;  (54  L.  R.  A.  766)  on  who  may  sne  or  take  other  proceed- 
ings to  set  aside  judgments  against  other  parties;  (54  Am.  St.  Rep,  258}  on 
relief  in  equity  against  judgments  and  other  judicial  determinations, 

31  L.  R.  A.  67,  HOLDOM  v.  ANCIENT  ORDER  U.  \V.  15f»  111.  619,  50  Am,  St. 

Rep.    183,  43  N.  E.  772. 
Hiuh  i    of  murderer  to   inherit    from    victim. 

Cited  in  Wellmer  v.  Eckstein,  105  Minn.  458.  117  N.  W.  830  (dissenting;  opin- 
ion), on  the  right  of  a  murderer  to  inherit  property  from  his  victim. 

Cited   in  note    (3   L.R.A. (N.S.)    728)   on  homicide  as  affecting  devolution  of 
property, 
lii.-    insurance    a-    affected    by    murder. 

Cited  in  footnotes  to  New  York  L.  Ins.  Co.  v.  Davis.  44  L.  R-  A.  305,  which 
holds  only  assignee's  interest  in  policy  forfeited  by  his*  murder  of  insured; 
Schmidt  v.  Northern  Life  Asso.  51  L.  R.  A.  141,  which  sustains  right  of  es- 
tate of  insured,  murdered  by  beneficiary,  to  recover  insurance;  Lanier  v.  Box, 
64  L.  R.  A.  458,  which  sustains  right  of  wife's  distributees  to  proceeds  of  policy 
on  husband's  life  payable  to  her  if  she  survived  him,  otherwise-  to  his  estatey 
although  latter  murdered  her  and  afterwards  took  his  own  life:  Supreme  Lodge 
K.  &  L.  of  H.  v.  Menkhausen.  65  L.R.A.  508.  which  holds  those  entitled  to  fund 
in  absence  of  beneficiary  entitled  to  enforce  benefit  certificate  where  beneficiary 
has  lost  the  right  by  murdering  the  insured. 
By  intentional  killing. 

Cited    in    Collins   v.   Metropolitan   L.    Ins.   Co.   232   111.   43,   14   LJJ.A.(N.S.) 
359,   122  Am.  St.  Rep.  54,  83  N.  E.  542,  13  Ann.  Cas.  129,  folding  the  execu- 
tion of  an  assured  for  crime  no  defense  on  his-  insurance  policy   where  no  re- 
striction on  the  liability  of  the  insurer. 
Rights    of    beneficiary    of    insane    insunrd. 

Cited  in  footnote  to  Buchannan   v.   Supreme  Conclave   Improved   O.  of  H.   3^4 
L.  R.  A.  436,  which  holds  beneficiary  entitled  to  notice  of  failure  of  insane  in- 
sured, to  pay  assessments. 
Presumption    as    to    legislative    enactments. 

Approved  in  People  ex  rel.  Columbia  Coostr.  Co.  v.  Hinrichsen,  161  111.  226,  i3 
N.  E.  973,  holding  that  courts  assume  that  legislature  enacts  laws  in  view  of 
settled  maxims  and  principles  of  statutory  construction. 

31   L.  R.  A.  70,  BOARD  OF  EDUCATION  v.  BI.ODGETT,   155  111.  441,  46  Am. 

St.  Rep.  348,  40  N.  E.   1025. 
Right   of  defense   as   property. 

Approved  in  Gibbs  v.  Chicago  Title  &  T.  Co.  79  111.  App.  25 ;  Ireland  v.  Mack- 
intosh, 22  L'tah,  310,  61  Pac.  901,  holding  right  to  plead  bar  of  statute  of  limi- 
tations, after  expiration  of  time  limit,  vested  right  not  to  be  devested  by  leg- 
islature; Fish  v.  Farwell,  160  111.  252,  43  N.  E.  367,  holding  defense  of  limi- 
tation against  money  demand,  property  within  constitutional  guaranty  of  due 
process  of  law;  Eingartner  v.  Illinois  Steel  Co.  103  Wis.  379,  74  Am.  St.  Rep. 
871,  79  N.  W.  433,  holding  bar  of  statute  of  limitations  vested  property  right 
whii?h  extinguishes  cause  upon  which  it  operates. 

Cited  in  Laffitte  v.  Superior,  142  Wis.  84.  125  N.  W.  105.  holding  on  the 
bar  of  the  right  of  a  tax-title  claimant  bv  the  statute  of  limitations,  the  real 
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owner  has  a  right  to  have  such  a  cloud  removed  from  his  title;  Kesterson  v. 
Hill,  101  Va.  744,  45  S.  E.  288;  Ryan  v.  Supreme  Council  C.  K.  A.  146  111.  App. 
385, — on  the  defense  of  the  bar  of  the  statute  of  limitations  as  being  a  vested 
right. 

Cited  in  footnotes  to  Bates  v.  Cullum,  34  L.  R.  A.  441,  which  sustains  statute 
excluding  nonresidents  from  benefit  of  statute  of  limitations  as  to  cause  of  ac- 
tion arising  before  they  left  state;  Kipp  v.  Elwell,  33  L.  R.  A.  435,  which  holds 
void,  statute  for  enforcing  outlawed  judgment  for  taxes;  Finlayson  v.  Peterson, 
33  L.  R.  A.  532,  which  holds  defect  in  foreclosure  proceedings  from  failure  to 
publish  notice  of  sale  for  full  statutory  period  incurable  by  retroactive  legisla- 
tion. 

Cited  in  notes  (45  L.R.A.  611)  on  vested  right  in  defense  of  statute  of  limi- 
tations; (95  Am.  St.  Rep.  659)  on  same  point;  (27  L.R.A.(N.S.)  1188)  on 
vested  right  of  municipal  corporation  in  defense  of  limitations;  (111  Am.  St. 
Rep.  456)  on  retrospective  operation  of  statutes  of  limitations. 

Municipal    immunitien. 

Approved  in  Re  Greene,  55  App.  Div.  483,  67  N.  Y.  Supp.  291,  and  People  ex 
rel.  Rodgers  v.  Coler,  166  N.  Y.  20,  52  L.  R.  A.  823,  82  Am.  St.  Rep.  605,  59  X. 
E.  716,  holding  that  municipal  corporations  enjoy  same  immunities  from  legis- 
lative interference  for  benefit  of  private  corporations  or  individuals  as  business 
corporations  and  private  citizens. 

Validity    of     municipal     bond*. 

Cited  in  note   (51  Am.  St.  Rep.  849)   on  validity  of  municipal  bonds  in  hands 
of  bona  fide  holders, 
it  IK  h  IN  as  dependent   upon   remedies. 

Cited  in  Jones  v.  Chicago  R.  I.  &  P.  R.  Co.  231  111.  310,  121  Am.  St.  Rep.  313, 
83  N.  E.  215,  holding  the  fact  that  a  statute  otherwise  illegal  operates  directly 
upon  a  remedy  and  not  upon  a  right  does  not  remove  the  objection;  Hesley  v. 
Shaw,  120  111.  App.  100,  on  the  deprivation  of  a  remedy  for  the  enforcement  of 
a  contract  as  impairing  the  validity  of  the  contract. 

31  L.  R.  A.  74,  BEVERLY  v.  BARNITZ,  55  Kan.  466,  49  Am.  St.  Rep.  257,  42 

Pac.  725. 

Reversed  in  later  appeal  in  163  U.  S.  122,  41  L.  ed.  98,  16  Sup.  Ct.  Rep.  1042. 
Remedy  as  part  of  contract  obligation. 

Reversed  in  later  appeal  in  Barnitz  v.  Beverly,  163  U.  S.  122,  41  L.  ed.  98, 
16  Sup.  Ct.  Rep.  1042,  holding  that  statute  granting  redemption  rights  not 
previously  existing  cannot  constitutionally  apply  to  sale  under  prior  mortgage. 

Cited  in  footnotes  to  White  v.  Farmers'  Highline  Canal  &  Reservoir  Co.  31 
L.  R.  A.  828,  which  holds  act  regulating  distribution  of  wrater  from  canals  valid 
as  applied  to  prior  contract;  Peninsular  Lead  &  Color  Works  v.  Union  Oil  & 
Paint  Co.  42  L.  R.  A.  331,  which  holds  statute  for  dissolution  of  attachment 
by  assignment  for  creditors  within  ten  days  void  as  to  contracts  made  when  right 
of  attachment  absolute;  Board  of  Education  v.  Blodgett,  31  L.  R.  A.  70,  which 
denies  power  to  take  away  from  school  district  complete  defense  under  statute 
of  limitations;  Jones  v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains  stat- 
ute shortening  time  of  insurance  company's  immunity  from  suit  without  ex- 
tending period  of  limitations:  Kirkman  v.  Bird.  58  L.  R.  A.  670,  which  sustains 
as  to  prior  obligations  statute  exempting  wages  for  sixty  days  preceding  levy; 
Miners'  &  Merchants'  Bank  v.  Snyder.  68  L.R.A.  313,  which  holds  corporate 
creditor's  contract  rights  not  impaired  by  statute  requiring  all  creditors  to 
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unite  in  one  suit  against  all  stockholders  for  equitable  distribution  of  liability 
fund  among  creditors. 

Cited  in  note  (31  L.  R.  A.  721)  on  statutes  extending  mortgagor's  right  of 
possession  on  foreclosure  of  pre-existing  mortgages. 

Denied  in  State  ex  rel.  Thomas  Cruse  Sav.  Bank  v.  Gilliam,  18  Mont.  109,  33 
L.  R.  A.  557,  45  Pac.  661,  Reversing  18  Mont.  94,  31  L.  R.  A.  723,  44  Pac.  394, 
granting  mandamus  compelling  issuance  of  deed  six  months  from  sale  though  time 
for   redemption   extended. 
Redemption    luws. 

Cited  in  note  (55  Am.  St.  Rep.  101)  on  contract  by  mortgagor  to  waive  or 
release  equity  of  redemption. 

Distinguished  in  Davidson  v.  J.  P.  Cattle  Co.  76  Kan.  464,  92  Pac.  705,  hold 
ing,  a  redemption  statute  had  no  application  to  a  sale  of  land  for  nonpayment 
of  taxes. 

31  L.  R,  A.  85,  BEAVAX  v.  WENT,  155  111.  592,  41  N.  E.  91. 
Effect  of  alienage  on  right  of  inheritance. 

Approved  in  Jele  v.  Lemberger,  163  111.  343,  45  N.  E.  279,  denying  nonresident 
alien  kindred  right  to  contest  will  devising  real  property;  Meadowcroft  v.  Winne- 
bago  County,  181  111.  508,  54  X.  E.  949,  holding  that  next  of  kin  of  illegitimate 
intestate's  mother  cannot  take  when  tracing  kinship  through  alien;  De  Graff 
v.  Went,  164  111.  490,  45  X.  E.  1075,  holding  that  alien  cannot  take  or  trans- 
mit real  estate  by  devise  or  inheritance  in  absence  of  treaty. 

Cited  in  Wilcke  v.  Wilcke,  102  Iowa,  180,  71  N.  W.  201,  holding  inheritance 
direct  when  from  brother  to  brother,  and  therefore  not  affected  by  alienage  of 
parents. 

Cited  in  notes  (31  L.  R.  A.  146)  on  effect  of  state  statutes  and  constitutions 
on  inheritance  through  alien;  (31  L.  R.  A.  177)  on  alien's  right  to  inherit: 
(32  L.R.A.  177)  on  effect  of  treaties  on  alien's  right  to  inherit;  (7  L.R.A. 
(X.S.)  660)  on  right  of  alien  to  take  estate  by  curtesy  under  enabling  stat- 
utes; (37  L.R.A. (X.S.)  109,  110)  on  tracing  descent  throught  alien. 
Who  are  next  of  kin. 

Cited  in  Lockwpod  v.  Moffett,  177  111.  57,  52  N.  E.  260,  holding  that  "kin- 
dred" includes  "next  of  kin." 

31    L.   R.   A.    109,   BARRETT   v.   MT.   GREEXWOOD   CEMETERY   ASSO.    159 

111.  385,  50  Am.  St.  Rep.  168,  42  X.  E.  891. 
Restraining:   nuisance. 

Approved  in  Mason  v.  Mattoon,  95  111.  App.  528,  granting  injunction  restrain- 
ing pollution  of  stream  by  sewage;  Weston  Paper  Co.  v.  Pope,  155  Ind.  402.  56 
L.  R.  A.  902,  57  X.  E.  719,  and  Kewanee  v.  Otley,  204  111.  416,  68  X.  K. 
388,  sustaining  injunction  against  polluting  stream  though  otherwise  contam- 
inated; Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Crothersville,  159  Ind.  335,  64  X.  E. 
914,  holding  maintenance  of  similar  stock  pens  in  vicinity  no  justification  in  ac- 
tion to  enjoin  abatement  of  stock  pens;  West  Arlington  Improv.  Co.  v.  Mount 
Hope  Retreat,  97  Md.  205.  54  Atl.  982,  holding  that  injunction  restraining  pol- 
lution of  stream  will  not  be  denied  because  plaintiff  contributes  to  pollution  in 
different  way:  C  arniichacl  v.  Texarkana,  94  Fed.  572,  holding  city  liable  for 
wrongfully  pouring  water  upon  another's  land  or  polluting  watercourse  thereon. 

Cited  in  Columbia  Ave.  Sav.  Fund,  S.  D.  Title  &  T.  Co.  v.  Prison  Commission, 
92  Fed.  803,  refusing  to  restrain  erection  of  public  buildings  when  not  apparent 
that  waters  will  be  contaminated  thereby;  H.  B.  Bowling  Coal  Co.  v.  Ruffner, 
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m  Tenn.  193,  9  L.R.A.  (N.S.)  927,  100  S.  W.  116,  10  Ann.  Cas.  581,  holding  a 
riparian  owner  might  recover  damages  where  his  use  of  the  stream  was  de- 
stroyed by  the  pumping  of  waters  from  a  mine  into  it. 

Cited  in  notes  (41  L.R.A.  752)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream ;  ( 107  Am.  St.  Rep.  223 )  on 
what  are  public  nuisances;  (118  Am.  St.  Rep.  878)  on  actions  against  two  or 
more  persons  creating  or  maintaining  a  nuisance;  (19  Eng.  Rul.  Cas.  305)  as 
to  when  injunction  against  nuisance  will  be  granted. 
Injunction  ag-aiiiat  indictable  offense. 

Approved  in  Christie  Street  Commission  Co.  v.  Board  of  Trade,  92  111.  App.  606, 
holding  injunction  proper  although  offense  indictable;  Cella  v.  People,  112  111. 
App.  379,  sustaining  injunction  to  restrain  maintenance  of  pool  room  which 
is  also  a  nuisance. 

Cited  "in  note  (3  L.R.A. (N.S.)  624)  on  injunction  against  commission  of 
crime  when  property  right  involved. 

31  L.  R,  A.  112,  COWLING  v.  LANCASHIRE  INS.  CO.  92  Wis.  63,  65  N.  W. 

738. 
Deleg-atioii    of    legislative    powers. 

Approved  in  Re  North  Milwaukee,  93  Wis.  622,  33  L.  R.  A.  641,  67  N.  W.  1033, 
holding  that  legislature  cannot  delegate  power  to  municipal  corporations  save  as 
authorized  by  Constitution;  State  ex  rel.  Adams  v.  Burdge,  95  Wis.  400,  37  L. 
R.  A.  161,  60  Am.  St.  Rep.  123.  70  N.  W.  347,  holding  that  legislative  powers 
cannot  be  delegated  to  state  board  of  health  or  any  other  body:  State  ex  rel.  Boy- 
cott v.  La  Crosse,  107  Wis.  659,  84  N.  W.  242,  holding  that  law  must  be  com- 
plete .when  leaving  legislature  though  dependent  iipon  facts  to  be  determined; 
Arms  v.  Aver,  192  111.  611.  58  L.  R.  A.  282,  85  Am.  St.  Rep.  357,  61  N.  E. 
851,  holding  fire-escape  law,  otherwise  valid,  not  invalidated  because  inspector 
vested  with  discretion;  Adams  v.  Beloit,  105  Wis.  369,  47  L.  R.  A.  444,  81 
X.  W.  869,  holding  law  not  invalid  because  local  officials  may  determine  facts 
upon  which  it  is  to  become  operative. 

Cited  in  Gilhooly  v.  Elizabeth,  66  N.  J.  L.  485,  49  Atl.  1106,  holding  law 
unconstitutional  which  delegates  to  governor  power  to  appoint  commission  to 
district  or  redistrict  wards;  Potts  v.  Breen,  167  111.  76,  39  L.  R.  A.  155,  59 
Am.  St.  Rep.  262.  47  N.  E.  81,  holding  board  of  health  powerless  to  compel  vac- 
cination as  prerequisite  of  school  attendance;  Eureka  City  v.  Wilson,  15  Utah, 
64,  48  Pac.  41,  sustaining  ordinances  prohibiting  moving  buildings  on  streets 
without  permission  of  mayor  or  other  officer;  Montgomery  v.  American  Cent.  Ins. 
Co.  108  Wis.  156,  84  X.  W.  175,  sustaining  award  though  not  provided  for  in 
standard  policy;  Little  Chute  v.  Van  Camp,  136  Wis.  527,  128  Am.  St.  Rep. 
1100,  117  N.  W.  1012,  holding  that  power  to  regulate  saloons  vested  in  village 
boards  by  statute,  is  legislative  power,  which  cannot  be  delegated;  State  v. 
Atlantic  Coast  Line  R.  Co.  56  Fla.  626,  32  L.R.A. (N.S.)  654,  47  So.  969,  hold- 
ing  that  legislature  may  authorize  railroad  commission  to  prescribe  duties  on 
which  law  may  operate  in  imposing  penalty ;  Minneapolis,  St.  P.  &  S.  Ste.  M. 
R.  Co.  v.  Railroad  Commission.  136  Wis.  163,  17  L.R.A. (N.S.)  830,  116  N.  W. 
905;  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis.  515,  107 
XT.  W.  500, — on  the  delegation  of  legislative  powers;  Arnett  v.  State,  168.  Ind. 
184,  8  L.R.A.  (X.S.)  1194,  80  X.  E.  153,  holding  a  legislative  delegation  to  the 
governor  to  fix  the  salaries  of  police  within  certain  limits  was  valid;  Mer- 
chants' Exch.  v.  Knott,  212  Mo.  642,  111  S.  W.  565,  holding  an  act  authorizing 
the  board  of  railroad  and  warehouse  commissioners  to  fix  fees  for  the  inspection 
L.R.A.  Au.  Vol.  IV.— 44. 
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and  weighing  of  grain  is  not  unconstitutional  as  a  delegation  of  legislative 
power;  Fairview  v.  Giffee,  73  Ohio  St.  190,  "6  X.  E.  865.  holding  an  act  making 
the  right  to  a  separation  of  farm  lands  from  cities  and  villages  rest  within  the 
discretion  of  the  courts  hearing  the  petition  was  not  unconstitutional;  Nash 
v.  Fries,  129  Wis.  123,  108  X.  W.  210,  holding  same  in  case  of  act  making  the 
right  to  organize  territory  into  towns  rest  in  the  discretion  of  the  court; 
Kennedy  v.  Pawtucket.  24  R.  I.  468,  53  Atl.  317,  holding  an  act  providing  for 
the  appointment  of  a  commission  to  divide  a  city  into  a  certain  number  of 
wards  was  not  unconstitutional;  State  ex  rel.  Northern  P.  R.  Co.  v.  Railroad 
Commission,  140  Wis.  171,  121  X.  W.  919,  holding  an  act  providing  that  the 
railroad  commission  may  apportion  the  expense  of  making  a  crossing  at  the 
intersection  of  two  roa'ls  is  not  unconstitutional;  State  v.  Butler,  105  Me.  101, 
24  L.R.A.(N.S.)  747,  73  Atl.  560,  18  Ann.  Cas.  484,  holding  an  act  authorizing 
the  creation  of  the  office  of  special  attorney  for  state  in  any  county  by  the 
governor  in  his  discretion  is  unconstitutional;  King  v.  Concordia  F.  Ins.  Co. 
140  Mich.  268,  103  X.  W.  616,  6  Ann.  Cas.  87,  holding  a  legislative  enactment 
providing  for  an  insurance  commission  which  it  authorizes  to  prescribe  a 
standard  form  of  fire  insurance  policy  is  unconstitutional  as  a  delegation  of 
legislative  powers;  Phoenix  Ins.  Co.  v.  Perkins,  19  S.  D.  71,  101  X.  W.  1110, 
holding  to  same  effect;  State  ex  rel.  Rusk  v.  Budge,  14  N.  D.  538,  105  X.  W. 
724,  holding  an  act  creating  a  capital  commission  which  leases  it  to  the  dis- 
cretion of  the  commission  as  to  the  amount  to  be  expended  and  when  the  build- 
ing may  be  completed  is  unconstitutional  as  a  delegation  of  legislative  powers ; 
State  ex  rel.  Williams  v.  Sawyer  County,  140  Wis.  636.  123  X.  W.  248,  holding 
an  act  invalid  in  as  far  as  it  attempted  to  vest  in  the  county  board  the  de- 
termination of  the  number  of  municipal  courts  to  be  established  in  the  county. 

Cited  in  footnote  to  State  ex  rel.  Howe  v.  Des  Moines,  39  L.  R.  A.  285,  which 
denies  right  of  legislature  to  delegate  power  to  fix  amount  of  tax  for  public 
library  to  be  levied  by  common  council. 

Distinguished  in  Business  Men's  League  v.  Waddill,  143  Mo.  500.  40  L.  R.  A. 
502,  footnote  p.  501,  45  S.  W.  262,  denying  injunction  against  approval  of  uni- 
form   insurance    policy   by    superintendent   of   insurance    under    unconstitutional 
statute. 
Validity     of     waiver. 

Approved  in  Goss  v.  Agricultural  Ins.  Co.  92  Wis.  236.  65  N.  W.  1036,  holding 
waiver  of  title  effective  when  agent  has  knowledge  thereof;  McDonald  v.  Fire 
Asso.  93  Wis.  350,  67  X.  W.  719,  holding  condition  waived  when  agents  aware  of 
encumbrances;  Phoenix  Ins.  Co.  v.  Randle,  81  Miss.  724,  33  So.  500,  holding  that 
policy  cannot  be  declared  invalid  after  loss,  by  reason  of  nom-ompliance  with  con- 
ditions thereof  of  which  agent  knew  when  policy  was  issued;  St.  Clare  Female 
Academy  v.  Northwestern  Nat.  Ins.  Co.  98  Wis.  264,  67  Am.  St.  Rep.  805. 
73  X.  \\ .  767,  holding  that  agent  may  waive  conditions  respecting  title 
though  not  in  writing;  De  Witt  v.  Home  Forum  Benefit  Order.  95  Wis.  308,  70 
X.  W.  476,  holding  waiver  established  by  issuing  policy  with  knowledge  of  in- 
temperate habits. 

Cited  in  Hobkirk  v.  Phoenix  Ins.  Co.  102  Wis.  16,  78  X.  W.  160.  holding  waiver 
established  by  issuing  policy  prior  to  1895  with  knowledge  of  encumbrance  though 
unindorsed;  Straker  v.  Phenix  Ins.  Co.  101  Wis.  421.  77  X.  W.  752.  holding  waiv- 
er of  increased  hazard  not  established  when  not  indorsed  though  agent  had  knowl- 
edge thereof;  Flatley  v.  Phenix  Ins.  Co.  95  Wis.  620.  70  N.  W.  828,  holding 
validity  and  construction  dependent  upon  consent  when  policy  adopted  under 
void  act:  Ween  v.  Philadelpl  ia  Fire  Asso.  120  Wi-«.  46:!.  78  X.  W.  227,  on 
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knowledge  of  agent  as  amounting  to  a  waiver  of  the  conditions  of  a  policy  of 
insurance. 

Cited    in    notes     (4    L.R.A. (X.S.)     759)    on    vacancy    provisions    of    insurance 
policy   as   affected   by   agent's    representations   or   knowledge;    (16   L.R.A.  (N.S.) 
1220)   on  parol -evidence  rule  as  to  varying  or  contracting  written  contracts,  as 
affected  by  doctrine  of  waiver  or  estoppel  as  applied  to  insurance  policies. 
Sufficiency    of    magistrate's    certificate. 

Cited  in  Vorous  v.  Phenix  Ins.  Co.  102  Wis.  80,  78  N.  W.  162,  holding  cer- 
tificate of  any  magistrate  or  notary  in  county  sufficient  though  policy  requires 
nearest  one.  ',.,* 

l.i-uisln  l  i  \  «•    regulation    of    insurance    companies. 

Cited  in  New  York  L.  Ins.  Co.  v.  Hardisori,  199  Mass.  199,  127  Am.  St.  Rep. 
478,  85  N.  E.  410,  on  legislature  as  having  power  to  prescribe  a  standard  form 
of  policy. 

31  L.  R.  A.  11(5,  BROWN  v.  FOSTER,  88  Me.  49,  33  Atl.  662. 

(  n-ttinu     vote. 

Approved  in  Cate  v.  Martin,  70  N.  H.  141,  48  L.  R.  A.  614,  footnote  p.  613, 
40  Atl.  54,  denying  mayor's  power  to  veto  action  by  aldermen  in  passing  on  elec- 
tion for  member  of  board;  Wilson  v.  Simmons,  89  Me.  250,  36  Atl.  380,  holding 
mayor's  approval  unnecessary  to  validity  of  report  legally  accepted  by  council. 

Cited  in  footnotes  to  State  ex  rel.  Young  v.   Yates,  37   L.  R.   A.  205,  which  ' 
holds  mayor's  right  to  casting  vote  in  case  of  tie  not  restricted  by  provision  re- 
quiring majority  vote  of  all  members  of  council;  State  ex  rel.  Morris  v.  McFar- 
land.   39   L.    R.   A.   282,    which    holds    auditor's    right   to   give    casting   vote   on 
tie  of  township  trustees  not  limited  to  vote  by  ballot.  , 

Interpretation    of    statutes. 

Cited  in  State  v.  Comptoir  National  D'Escompte  de  Paris,  51  La.  Ann.  1281, 
26  So.  91,  holding  that  contemporaneous  construction  long  prevailing  will  not 
be  lightly  disregarded. 

31  L.  R.  A.  118,  DOYLE  v.  WHALEN,  87  Me.  414,  32  Atl.  1022. 
Construction    of    trusts. 

Approved  in  Brooks  v.  Belfast.  90  Me.  327,  38  Atl.  222,  holding  bequest  to 
certain  school  district  for  specific  purpose  lapsed,  district  having  ceased  to  exist. 

Cited  in  footnote  to  Hallinan  v.  Hearst,  55  L.  R.  A.  216,  which  denies  right  of 
minor  beneficiary  of  fund  contributed  for  families  of  firemen  to  compel  payment 
of   share    faster    than    necessities    require. 
Doctrine  of  cy  pres. 

Cited  in  Allen  v.  Nasson  Institute.  107  Me.  124,  77  Atl.  638,  holding  that  if 
original  purpose  of  charity  under  trust  fails,  and  it  appears  that  gift  was  for 
particular  purpose  only,  and  there  was  no  general  charitable  intention,  court 
cannot  by  construction  apply  gift  cy  pres  to  original  purpose;  Tincher  v.  Arnold, 
7  L.R.A. (N.S.)  479,  77  C.  C.  A.  649.  147  Fed.  675,  8  Ann.  Caa.  917,  on  the 
doctrine  of  cy  pres;  Webber  Hospital  Asso.  v.  McKenzie,  104  Me.  325,  71  Atl. 
1032,  on  the  application  of  the  doctrine. 

31   L.  R.  A.   121,  RECTOR  v.  MCCARTHY,  61   Ark.  420,  54  Am.  St.  Rep.  271, 

33  S.  W.  633. 
•Guaranty    of   interest. 

Approved  in  Bousquet  v.  Ward.  116  Iowa.  129,  89  N.  W.  196,  holding  guaran- 
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tors  of  interest  on  bonds  not  liable  for  interest  at  increased  rate  accruing  after 
maturity  thereof. 

Cited  in  Merritt  v.  Hass,  106  Minn.  279,  21  L.R.A.(X.S.)  156,  118  N.  W.  1023, 
holding  a  guarantor  of  the  payment  of  interest  to  mature  on  a  note  is  not  liable 
for  interest  after  the  maturity  of  the  note. 

Cited  in  notes    (21   L.R.A.  (X.S.)    154)    on   maturity   of   obligation   as   termi- 
nating liability  of  guarantor  of  interest;    (105  Am.  St.  Rep.  526)    on  contract 
of  guaranty. 
Interest   accruing  prior   to  niatnrity   of   debt. 

Distinguished  in  Stockton  v.  Jacksonville  &  A.  R.  €'o.  44  Fla.  731,  33  So. 
401,  as  inapplicable  to  determine  rights  of  parties  where  the  agreement  was  to 
pay  either  a  fixed  sum  or  interest  thereon  annually. 

31  L.  R.  A.  124,  COM.  v.  JUXKIX,  170  Pa.  194,  32  Atl.  617. 
Liability  for  receiving;  deposit   in   Insolvent  bank. 

Approved  in  Com.  v.  Hazlett,  14  Pa.  Super.  Ct.  374,  holding  intent  to  commit 
offense  material  in  actions  for  receiving  deposits  when  insolvent ;  Com.  v.  Rocka- 
feilow,  3  Pa.  Super.  Ct.  591,  holding  conviction  for  receipt  of  one  deposit  by 
insolvent  banker  no  bar  to  prosecutions  for  subsequent  violations;  Com.  v.  Smith, 
14  Lane.  L.  Rev.  163,  4  Pa.  Super.  Ct.  8.  holding  that  guilt  of  banker  depends 
upon  actual  insolvency,  knowledge  thereof,  and  receipt  of  deposit. 

Cited  in  Com.  v.  Darlington,  8  Pa.  Diet.  R.  237,  holding  officer  of  trust  and 
savings  institution  cannot  be  convicted  of  embezzlement  in  receiving  deposit* 
such  organizations  not  being  within  statute:  State  v.  Strait.  99  Minn.  332,  10'J 
X.  W.  598,  holding  a  banker  was  not  liable  criminally  for  receiving  money 
knowing  the  bank  was  insolvent  whereupon  becoming  aware  of  his  insolvent 
condition  he  took  immediate  steps  to  stop  deposits  though  in  the  meantime  de- 
posits had  been  received. 

Annotation  cited  in  Ex  parte  Pittman,  31  Xev.  55,  22  L.R.A.  (X.S.)  271,  9!) 
Pac.  700,  20  Ann.  Cas.  1319,  upholding  statute  making  it  crime  to  receive  de- 
posit into  insolvent  bank. 

Cited  in  footnotes  to  Richardson  v.  Olivier.  53  L.  R.  A.  113,  which  sustains 
shareholder's  right  to  recover  back  deposit  fraudulently  taken  while  bank  in- 
solvent; State  v.  Beach,  36  L.  R.  A.  179,  which  sustains  statute  as  to  receiving 
deposits  in  insolvent  bank:  Meadowcroft  v.  People,  35  L.  R.  A.  176,  which  sus 
tains  statute  making  reception  of  deposits  by  insolvent  banker  a  crime;  State  v. 
Shove,  37  L.  R.  A.  142,  which  holds  bank  criminally  liable  for  receiving  money 
while  insolvent  though  certificate  of  deposit  payable  in  one  year  given  therefor; 
State  v.  Eifert,  38  L.  R.  A.  485,  which  holds  guilty,  banker  failing  to  repudiate 
son's  reception  of  deposit  after  bank's  insolvency  known. 

Cited   in   note    (20   L.R.A.  (X.S.)    444)    as   to   when   bank   is   insolvent   within 
statute  penalizing  receipt  of  deposits. 
Liability  of  principal   for  agent's   -wrongful   act. 

Approved  in  Com.  v.  Johnston,  2  Pa.  Super.  Ct.  338,  holding  druggist  not 
liable  for  illegal  liquor  sales  by  employee  in  disobedience  to  instructions. 

Cited  in  Re  Bechtel,  18  Pa.  Dist.  R.  169,  holding  candidate  not  liable  for 
illegal  acts  of  voter  employed  to  canvass  for  votes  acting  beyond  the  scope  of 
his  instructions. 

Cited  in  note  (88  Am.  St.  Rep.  798)  on  liability  of  principal  for  unauthorized 
acts  of  agent. 
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31  L.  R.  A.  128,  KOEN  v.  BARTLETT,  41  W.  Va.  559,  56  Am.  St.  Rep.  884,  23 
S.  E.  664. 
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In  mines  and  wells. 

Approved  in  Gerkins  v.  Kentucky  Salt  Co.  100  Ky.  735,  66  Am.  St.  Rep.  370, 
39  S.  W.  444,  holding  leases  by  life  tenant  to  open  gas  well  void  as  to  remainder- 
man; Andrews  v.  Andrews,  31  Ind.  App.  194,  67  N.  E.  461,  holding  devisee  of 
life  estate  entitled  to  royalties  upon  wells  drilled  before  testator's  death  under 
lease  given  by  him,  as  well  as  upon  those  drilled  after. 

Cited  in  Higgins  Oil  &  Fuel  Co.  v.  Snow,  51  C.  C.  A.  273,  113  Fed.  439,  holding 
widow  entitled  to  dower  in  mines  opened  by  remainderman  before  assignment; 
Alderson  v.  Alderson,  46  W.  Va.  247,  33  S.  E.  228,  holding  husband  entitled  to 
curtesy  in  royalty  of  mines  leased  by  wife  though  not  actually  opened;  Rutter 
v.  Anderson,  48  W.  Va.  220,  36  S.  E.  357,  holding  life  tenant,  devisee  of  wells, 
not  liable  to  account  for  royalties;  Higgins  Oil  &  Fuel  Co.  v.  Snow,  51  C.  C.  A. 
272,  113  Fed.  438,  holding  life  estate  includes  land  as  such  from  sky  to  depths; 
Stewart  v.  Tennant,  52  W.  Va.  579,  44  S.  E.  223,  as  to  right  of  life  tenant  to  open 
new  mines;  Haskell  v.  Sutton,  53  W.  Va.  223,  44  S.  E.  533  (dissenting  opinion), 
majority  holding  void,  lease  by  widow  of  land  for  oil  and  gas  purposes,  before 
assignment  of  her  dower  therein;  Moore  v.  Griffin,  72  Kan.  168,  4  L.R.A.  (X.S.) 
480,  83  Pac.  395,  on  the  creation  of  different  estates  in  the  surface  and  under- 
lying strata  of  lands. 

Cited  in  footnotes  to  Gannon  v.  Peterson,  55  L.  R.  A.  701,  which  denies  right 
of  owners  of  expectancy  to  injunction  against  owner  of  determinable  fee  mining 
coal  ;  Murray  v.  Allard,  39  L.  R.  A.  249,  which  holds  oil  and  natural  gas  minerals 
within  reservation  in  deed;  Wilson  v.  Hughes,  39  L.  R.  A.  292,  which  holds  oil 
lease  of  infant's  land  a  sale  ;  Swayne  v.  Lone  Acre  Oil  Co.  69  L.R.A.  986,  which 
denies  right  of  one  entitled  to  undivided  life  estate  as  surviving  husband  or 
wife  to  demand  absolutely  any  part,  of  production  of  oil  wells  subsequently 
opened  by  remaindermen. 

Cited  in  notes  (36  L.R.A.(N.S.)  1103,  1105)  on  mineral  rights  of  life  tenant; 
(36  L.R.A.  (N.S.)  1109)  on  rights  of  life  tenant  as  to  oil  and  gas. 

Distinguished  in  Williamson  v.  Jones,  43  W.  Va.  566,  38  L.  R.  A.  698,  footnote 
p.  694.  64  Am.  St.  Rep.  891,  27  S.  E.  410,  holding  life  tenant  who  is  also  cotenant 
of  reversion  liable  to  account  for  oil  extracted  under  belief  of  sole  ownership. 
Life    tenant's    rlg'ht    of    user. 

Approved  in  Jarvis  v.  Grafton,  44  W.  Va.  459,  30  S.  E.  178,  granting  injunction 
to  tenant  for  life  restraining  opening  streets  without  lawful  condemnation. 

CiteoT  in  Deffenbaugh  v.  Hess,  35  Pa.  Co.  Ct.  12,  holding  a  tenant  by  curtesy 
is  entitled  to  the  net  income  from  the  sale  of  a  strata  of  coal  underlying  the 
land,  during  his  life  where  uncovered  and  sold  by  the  joint  action  of  all 
parties;  Hill  v.  Ground,  114  Mo.  App.  86,  89  S.  W.  343,  holding  a  life  tenant 
had  no  right  to  open  mines  on  land  without  the  consent  of  the  reversioner; 
Cherokee  Constr.  Co.  v.  Harris,  92  Ark.  265,  135  Am.  St.  Rep.  177,  122  S.  W. 
485.  holding  it  waste  to  open  lands  to  search  for  new  mines. 

Cited  in  note   (36  L.R.A.  (N.S.)   639)   on  right  to  rents  as  between  life  tenant 
and  remainderman. 
H  iu-lii*  of  life   tenant  and   remainderman   in   trust   fnnds. 

Cited  in  footnote  to  Greene  v.  Greene.  35  L.  R.  A.  790,  which  requires  appor- 
tionment between  life  tenants  and  remaindermen  of  portion  of  trust  fund  recov- 
ered from  insolvent's  estate. 
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31  L.  R.  A.  131,  HAIGH  v.  BELL,  41  W.  Va.  19,  23  S.  E.  666. 
Liability  for  trespassing  animals. 

Cited  in  Greer  v.  Downey,  8  Ariz.  167,  61  L.R.A.  410,  footnote,  p.  408,  71  Pac. 
900,  holding  void,  statute  authorizing  sale  at  auction  of  trespassing  animals, 
without  judicial  proceedings. 

Cited  in  footnote  to  Sifers  v.  Johnson,  54  L.R.A.  785,  which  sustains  statute 
against  grazing  sheep  within  2  miles  of  inhabited  dwelling. 

Cited  in  note   (78  Am.  St.  Rep.  240)   on  acts  as  to  animals  which  legislature 
may   declare   criminal. 
Restriction!  on  use  of  land. 

Approved  in  Mapel  v.  John,  42  W.  Va.  36,  32  L.  R.  A.  803,  57  Am.  St.  Rep. 
839,  24  S.  E.  608,  sustaining  statute  requiring  owner  or  tenant  of  mining  land 
to  secure  neighbor's  consent  to  sinking  shafts,  etc. 
Delegation    of    legislative    power. 

Cited  in  Blue  v.  Tetrick,  69  W.  Va.  750.  72  S.  E.  1033,  holding  that  provision 
of  statute  requiring  public  officers  keeping  accounts  of  public  moneys  to  con- 
form to  system  of  forms  prescribed  by  state  tax  commissioners,  is  not  invalid 
as  delegation  of  legislative  power. 

31  L.  R.  A.  133,  GRAN1)  LODGE,  A.  O.  U.  W.  v.  GRAHAM,  96  Iowa,  592,  65 

N.  W.  837. 
Rights   In   trade   or  association   names. 

Approved  in  Red  Polled  Cattle  Club  v.  Red  Polled  Cattle  Club,  108  Iowa,  111, 
78  N.  W.  803,  enjoining  use  of  same  name  by  subsequently  organized  body  when 
injurious,  though  adopted  without  fraud. 

Cited  in  Goddard  v.  American  Peroxide  &  Chemical  Co.  67  Misc.  281,  122  X. 
Y.  Supp.  360,  holding  on  the  sale  of  corporate  property  about  to  be  dissolved 
the  sole  right  to  the  use  of  the  corporate  name  passes  to  the  purchaser;  State 
v.  Raynor,  145  N.  C.  373.  59  S.  E.  344,  on  right  of  one  corporation  to  enjoin 
the  use  of  a  similar  name  by  another  corporation. 

Cited  in  footnotes  to  Armington  v.  Palmer,  43  L.  R.  A.  95,  which  sustains 
private  suit  in  equity  to  prevent  wrongful  assumption  by  corporation  of  name 
belonging  to  plaintiff;  Supreme  Lodge,  K.  of  P.  v.  Improved  Order,  K.  of  P.  38 
L.  R.  A.  658,  which  authorizes  seceding  Knights  of  Pythias  to  use  name  "Improved 
Order,  Knights  of  Pythias;"  International  Committee,  Y.  W.  C.  A.  v.  Young 
Women's  Christian  Asso.  56  L.  R.  A.  888,  which  sustains  right  of  local  Y.  W.  C.  A. 
to  enjoin  deceptive  use  of  similar  name  by  organization  subsequently  incorpo- 
rated; Peck  Bros.  &  Co.  v.  Peck  Bros.  Co.  62  L.  R.  A.  81.  which  sustains  injunc- 
tion in  favor  of  purchaser  of  name  and  good  will  of  corporation  against  use  of 
similar  name  by  persons  connected  with  branch  of  old  corporation. 

Cited  in  notes  (15  L.R.A.  (X.S.)  631)  on  relief  against  infringement  of  trade 
name  not  used  in  connection  with  manufactured  article;  (45  L.  ed.  U.  S.  62,  63) 
on  laches  or  abandonment  of  trademark  as  defense. 

Distinguished  in  State  Council,  J.  O.  U.  A.  M.  v.  National  Council,  J.  0.  U. 
A.  M.  71  N.  J.  Eq.  460,  64  Atl.  561,  holding  a  state  council  of  an  association  in- 
corporated in  a  state  prior  to  the  organix.ation  and  incorporation  of  a  national 
council  might  restrain  the  national  council  from  operating  in  the  state  under  the 
same  name  for  the  purpose  of  destroying  the  state  council  where  their  relation- 
ship is  merely  voluntary. 
Accrual  of  caune  of  action. 

Cited  in  Collman  v.  Equitable  L.  Assur.  Soc.   133  Iowa,  ISO,  8  L.R.A. (N.S.) 
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1020,  110  X.  W.  444,  liolding  a  cause  of  action  to  compel  the  issuance  of  a  paid 
up  policy  upon  default  in  compliance  with  the  terms  of  the  contract  arises  upon 
the  expiration  of  the  period  within  which  such  policy  is  to  issue;  Harvey  v. 
Mason  City  &  Ft.  D.  R.  Co.  129  Iowa,  478,  3  L.R.A.(X.S.)  979,  113  Am.  St.  Rep. 
483,  105  X.  W.  958,  on  the  accrual  of  causes  of  action  for  negligent  injury  to 
land. 

31   L.  R.  A.  141,  PARK  v.  CHAMPLIX,  96  Iowa,  55,  59  Am.  St.  Rep.  353,  64 

X.  W.  674. 
Power*  of   church    societies  over   doctrinal  matter*. 

Cited  in  footnote  to  Franke  v.  Mann,  48  L.  R.  A.  856,  which  denies  right  of 
majority  of  church  members  to  employ  pastor  whose  teachings  inconsistent  with 
those  of  sect  to  which  local  church  belongs. 

Cited  in  note   (32  L.  R.  A.  96)   on  power  of  local  church  society  to  withdraw 
from  general  body  of  church. 
Over    church    property. 

Cited  in  Ramsey  v.  Hicks.  44  Ind.  App.  512,  87  X.  E.  1091.  holding  that  prop- 
erty conveyed  for  use /of  certain  church,  in  case  of  diversion,  vests  in  that  part 
of  congregation  acting  in  harmony  with  laws,  usages  and  principles  of  church; 
Marien  v.  Evangelical  Creed  Cong.  132  Wis.  653,  113  X.  W.  66,  holding  a  mem- 
ber of  a  religious  association  may  enjoin  the  diversion  of  property  belonging  to 
such  association  for  the  maintenance  of  the  faith  of  that  denomination,  to  the 
use  of  another  denomination. 

Cited  in  notes  (3  L.R.A.  (X.S.)  874)  on  enjoining  control,  use  of.  or  inter- 
ference with,  church  property;  (24  L.R.A. (X.S.)  693,  701,  704)  on  litigation 
growing  out  of  schism  in  religious  society;  (68  Am.  St.  Rep.  867)  on  jurisdic- 
tion of  equity  over  voluntary  unincorporated  religious  associations. 

31  L.  R.  A.  146,  DE  WOLF  v.  M1DDLETOX,  18  R.  I.  810,  26  Atl.  44,  31  Atl.  271. 
What  constitutes  estate  tail. 

Approved  in  Cooke  v.  Bucklin,  18  R.  I.  666,  29  Atl.  840,  holding  devise  to  one 
and  his  heirs,  and  in  case  of  death  without  issue,  then  to  another,  estate  tail  to 
first  devisee;  Holden  v.  Wells,  18  R.  I.  807,  31  Atl.  265,  holding  gift  over  depend- 
ent upon  indefinite  failure  of  issue  of  first  taker  being  void,  first  taker  took 
estate  tail. 

Cited  in  Re  Tillinghast,  25  R.  I.  341,  55  Atl.  879,  on  the  creation  of  estates 
tail. 
Effect   of  alienage  on    riulii*  of  inheritance. 

Cited  in  notes  (31  L.  R.  A.  85)  on  effect  of  state  constitutions  and  statutes 
on  question  of  inheritance  by  or  from  alien;  (31  L.  R.  A.  177,  182)  on  alien's 
right  to  inherit;  (32  L.R.A.  177)  on  effect  of  treaties  on  alien's  right  to  in- 
herit; (7  L.R.A.  (X.S.)  660)  on  right  of  alien  to  take  estate  by  curtesy  under 
enabling  statutes;  (37  L.R.A. (X.S.)  109,  110)  on  tracing  descent  through  alien. 
Vesting-  of  estate  by  devise. 

Cited  in  Stoers  v.  Burgess,  29  R.  I.  275,  67  Atl.  731,  holding  a  gift  to  grand- 
children of  an  interest  limited  to  commence  after  expiration  of  a  fee  was  not  a 
vested  interest:  Re  Tyler,  30  R.  I.  592,  76  Atl.  661,  holding  that  under  devise 
to  granddaughter,  her  heirs  and  assigns,  except  that  if  she  die  without  issue 
estate  should  go  to  testator's  heirs  at  law,  granddaughter  takes  defeasible  estate, 
which  upon  her  death  without  issue,  passed  to  testator's  heirs. 
Conflict  of  laws  as  to  legitimacy. 

Cited  in  note    (65  L.R.A.  182)    on  conflict  of  laws  as  to  legitimacy. 
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Time   for   ascertaining-    who    take    nnder    devise. 

Cited  in  Miller  v.  Rowan.  251  111.  358,  96  X.  E.  285  (dissenting  opinion),  on 
happening  of  condition  which  ends  prior  estate  as  time  when  heirs  who  will 
take  under  executory  devise,  are  to  be  determined. 

Cited   in  notes    (33   L.R.A.(X.S.)    16,  50)    on  time  for  ascertaining  who  take 
under  gift  over  to   testator's   "heirs,"  "next  of  kin,"  etc.;    (25   Eng.   Rul.   Cas. 
613)    on  time  of  vesting  of  gift  by  will  to  such  of  a  class  as   fulfill  a  certain 
condition. 
Rale    in    Shelley's   case. 

Cited  in  note   (29  L.R.A.(N.S.)  1009,  1017,  1168)   on  rule  in  Shelley's  case. 

31  L.  R.  A.  160,  CLUTTON  v.  CLUTTOX.  108  Mich.  267.  66  X.  W.  52. 
Jurisdiction  over  nonresidents. 

Approved  in  Fisk  v.  Fisk,  24  Utah,  340,  67  Pac.  1064,  sustaining  divorce  granted 
on  nonresident's  cross  bill. 

Cited  in  von  Bernuth  v.  von  Bernuth,  76  X.  J.  Eq.  492,  139  Am.  St.  Rep.  784, 
74  Atl.  700,  holding  that  resident  of  another  state  who  appears  and  answers  in 
action  for  divorce  by  resident  of  this  state,  may  be  granied  divorce  on  cross- 
bill, without  personal  service  of  process  on  original  complainant:  Xewman  v. 
Xewman.  27  Okla.  385,  112  Pac.  1007,  holding  that  in  action  by  resident  for 
divorce,  defendant  may  file  cross-bill  and  obtain  divorce  from  plaintiff  without 
alleging  that  he  has  resided  in  state  for  year  next  before  his  application  for 
divorce  as  alleged  in  cross-bill;  Pine  v.  Pine,  72  Neb.  465,  100  X.  W.  938.  9 
Ann.  Cas.  1198,  holding  a  divorce  might  be  granted  on  the  cross-petition  of 
a  non-resident  defendant  where  the  plaintiff  resided  in  the  state  for  the  statu- 
tory period  and  the  defendant  appeared  in  the  case. 

Cited  in  footnotes  to  Atherton  v.  Atherton,  40  L,  R.  A.  291,  which  holds  matri- 
monial domicil  of  wife  leaving  husband  for  cruelty  may  be  changed  by  removal 
to  other  state;  Kempson  v.  Kempson,  58  L.  R,  A.  484.  which  sustains  jurisdic- 
tion in  state  where  parties  married  and  wife  resides,  of  suit  to  enjoin  fraudulent 
divorce  suit  to  husband  in  other  state. 

Cited  in  note  (59  L.  R.  A.  150)  on  conflict  of  laws  on  subject  of  divorce. 

31  L.  R.  A.  163,  XEWBERRY  v.  CARPEXTER,  107  Mich.  567,  61  Am.  St.  Rep. 

346,  6.5  X.  W.  530. 
Protection   iiu:iiii-i    unreasonable   searches   and   seizures. 

Approved  in  Hubbard  v.  Garner,  115  Mich.  407,  69  Am.  St.  Rep.  580,  73 
N.  W.  390,  holding  that  police  cannot  lawfully  retain  money  found  on  prisoner 
except  as  evidence. 

Cited  in  State  v.  Height,  117  Iowa,  664,  59  L.  R.  A.  443:  94  Am.  St.  Rep.  323, 
91  N.  W.  935.  holding  disclosures  by  physicians  examining  against  his  will, 
prisoner  charged  with  rape,  to  see  if  he  had  certain  disease,  prohibited  by  con- 
stitutional provision  against  unreasonable  searches;  United  States  v.  Wilson, 
163  Fed.  343,  holding  that  papers  found  in  trunk  of  person  arrested,  and  held 
by  district  attorney  for  use  as  evidence  upon  trial  of  accused  were  not  ob- 
tained by  illegal  search  or  seizure  and  may  be  retained  for  use  on  trial. 

Cited  in  footnote  to  Martin  v.  Elliott.  31  L.  R.  A.  1U9.  which  denies  power  of 
court  to  order  veterinary  surgeon  to  go  on  owner's  premises  without  consent  to 
examine  horso  whose  condition  in  dispute. 

Cited  in  notes  (94  Am.  St.  Rep.  345)  on  compelling  accused  to  perform  acts 
and  submit  person  to  inspection  and  examination:  ( 13ti  Ain.  St.  Rep.  159)  on 
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admissibility  of  evidence  wrongfully  obtained;    (24   Eng.  Rul.   Cas.   10)    on  au- 
thority to  issue  searcli  warrant,  and  protection  of  officers  acting  under  same. 

31  L.  R.  A.  169,  MARTIN  v.  ELLIOTT,  106  Mich.  130,  63  X.  W.  998. 
Protection  against   unreasonable   searches   and   seizures. 

Cited  in  Larson  v.  Salt  Lake  City,  34  Utah,  329,  23  L.R.A. (N.S.)  470,  97 
Pac.  483,  holding  no  right  existed  to  compel  a  plaintiff  suing  for  personal  in- 
juries to  submit  to  a  physical  examination  by  a  physician  appointed  by  the 
court. 

Cited  in  footnotes  to  Xewberry  v.  Carpenter,  31  L.  R.  A.  163,  which  holds  taking 
boiler,  engine,  etc.,  as  exhibits  on  prosecution  for  explosion  of  boiler,  unreasonable 
seizure;  Reynolds  v.  Burgess  Sulphite  Fibre  Co.  57  L.  R.  A.  949,  which  holds 
production  of  broken  machinery  for  examination  by  intending  experts  compellable. 
Bills  of  discovery. 

Cited  in  footnote  to  Brown  v.  McDonald,  68  L.R.A.  462,  which  sustains  right 
of  receivers  appointed  to  enforce  stockholder's  liability  to  maintain  bill  against 
person  in  whose  name  stock  stands  to  discover  true  owner. 

31   L.  R.  A.   170,  JEFFREY,  v.  DETROIT,  L.  &  N.  R.  Co.   108  Mich.   221,  65 

N.  W.  755. 
Duty  as   to   repairing   highways. 

Approved  in  Atty.  Gen.  v.  Fort  Street  Union  Depot  Co.  117  Mich.  613,  76  N.  W. 
85,  holding  that  company  must  repair  viaduct  passageway  though  not  expressly 
required  in  order  requiring  erection. 

Cited  in  Kaiser  v.  Detroit  &  X.  W.  R.  Co.  131  Mich.  507,  91  X.  W.  752,  holding 
street  railway  company  prima  facie  bound,  after  constructing  road  in  highway, 
to  restore  highway  to  reasonably  safe  .condition ;  Logan  v.  Lake  Shore  &  M.'S. 
R.  Co.  148  Mich.  607,  112  X.  W.  506,  holding  an  instruction  to  the  effect  that 
it  was  the  duty  of  a  railroad  company  to  restore  highway  at  crossing  to  its 
former  condition  as  near  as  might  be  was  not  erroneous. 

Distinguished  in  Burdell  Twp.  v.  Grand  Rapids  &  I.  R.  Co.  157  Mich.  256, 
121  X.  W.  743,  holding  no  duty  rested  on  a  railroad  company  to  keep  a  bridge 
across  the  right  of  way  in  repair  because  ft  had  maintained  it  from  the  time 
the  track  was  built. 

31  L.  R.  A.  171,  TAXXER  v.  MERRILL,  108  Mich.  58,  62  Am.  St.  Rep.  687,  65 

X.  W.  664. 
Part   payment   as   accord  and   satisfaction. 

Approved  in  Bingham  v.  Browning,  97  111.  App.  454,  holding  accord  and  satis- 
faction established  by  acceptance  of  part  of  disputed  claim  as  in  full ;  Hull  v. 
Johnson,  22  R.  I.  69.  46  Atl.  182.  holding  accord  and  satisfaction,  acceptance  of 
part  of  disputed  claim  when  offered  in  settlement;  Chicago.  M.  &  St.  P.  R.  Co. 
v.  Clark,  178  U.  S.  368,  44  L.  ed.  1106,  20  Sup.  Ct.  Rep.  924,  holding  accord  and 
satisfaction  established  by  acceptance  of  part  of  disputed  claim  in  full;  Pollman 
&  Bros.  Coal  &  Sprinkling  Co.  v.  St.  Louis,  145  Mo.  656,  47  S.  W.  563,  holding 
part  payment  full  satisfaction  when  accepted  upon  that  condition:  Kern  Brewing 
Co.  v.  Royal  Ins.  Co.  127  Mich.  40,  86  X.  W.  388,  holding  receipt  in  full  accord 
and  satisfaction  when  given  as  condition  of  receiving  draft;  Golden  v.  Bartlett 
Illuminating  Co.  114  Mich.  628,  72  X.  W.  622,  holding  receipt  in  full  voluntarily 
signed  accord  and  satisfaction  though  for  less  amount;  Andre  v.  Graebner,  126 
Mich.  118.  85  X.  W.  464.  stating  rule  that  accord  and  satisfaction  is  established 
bv  acceptance  of  less  than  amount  demanded  on  unliquidated  claim:  Treat  v.  Price, 
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47  Neb.  882,  66  X.  W.  834,  holding  disputed  claims  not  subject  to  rule  that  ac- 
ceptance of  smaller  sum  does  not  discharge  debt;  Barrett  v.  Des  Moines  Mut.  Hail 
&  Cyclone  Ins.  Asso.  120  Iowa,  186,  94  N.  W.  473,  and  Jackson  v.  Volkening,  81 
App.  Div.  46,  80  X.  Y.  Supp.  1102,  holding  acceptance  of  amount  tendered  in  full 
settlement  of  claim  offset  by  unliquidated  demand,  accord  and  satisfaction. 

Cited  in  Wheeler  v.  Baker,  132  Mich.  509,  93  X.  W.  1069,  on  the  satisfaction 
of  an  unliquidated  claim  by  a  less  amount  than  claimed;  Andrews  v.  Haller 
Wall  Paper  Co.  32  App.  D.  C.  397,  16  Ann.  Cas.  192,  holding  the  payment  and 
acceptance  of  a  less  sum  than  that  claimed  in  compromise  of  an  unliquidated 
claim  operates  as  an  accord  and  satisfaction;  Earle  v.  Berry,  27  R.  I.  231,  1 
L.R.A. (X.S.)  872,  61  Atl.  671,  8  Ann.  Cas.  875,  holding  a  receipt  purporting 
to  be  a  release  of  all  claims,  operates  as  a  satisfaction  where  the  amount  due 
was  in  dispute  and  a  compromise  effected;  Jersey  Island  Dredging  Co.  v.  Whit- 
ney, 149  Cal.  277,  86  Pac.  509.  on  a  receipt  in  full  satisfaction,  as  a  compromise 
of  an  unliquidated  claim  as  operating  as  a  discharge  of  the  debtor;  Goldsmith 
v.  Lichtenberg.  139  Mich.  164,  102  N.  W.  627,  holding  the  retention  and  use  of 
a  check  which  was  accompanied  by  a  letter  stating  it  was  in  full  does  not  pre- 
vent a  recovery  of  a  balance  due  on  the  account. 

Cited  in  footnotes  to  Marshall  v.  Bullard,  54  L.R.A.  862,  which  holds  third 
person's  part  payment  of  judgment,  sufficient  consideration  for  release  of  balance; 
Harrison  v.  Henderson  62  L.R.A.  760,  which  holds  payment  of  amount  denomi- 
nated "balance,"  and  retention  by  creditor,  not  accord  and  satisfaction :  Eng- 
bretson  v.  Seiberling,  64  L.R.A.  75,  which  holds  that  acceptance  of  part  of  amount 
due  from  insolvent  may  operate  as  satisfaction  of  entire  debt;  Dreyfus  v. 
Roberts,  69  L.R.A.  823,  which  holds  debt  discharged  by  payment  of  less  than 
is  due  on  full  execution  of  agreement  to  that  effect  evidenced  by  written  receipt 
in  full  satisfaction. 

Cited  in  notes  (11  L.R.A. (X.S.)  1022)  on  part  payment  as  consideration 
for  discharge  of  liquidated  and  undisputed  debt;  (100  Am.  St.  Rep.  414.  4^7, 
430)  on  accord  and  satisfaction. 

Distinguished  in  Stevens  v.  Michigan  Soap  Works.  134  Mich.  3.14,  96  X.  W. 
435,  holding  the  receipt  of  a  check  reciting  that  it  was  in  full  to  date  did  not 
prevent  an  employee  from  recovering  remainder  of  wages  due  where  he  pro- 
tested against  receiving  less  than  due  and  the  check  was  accepted  under  a 
reservation  to  assert  his  right  later. 

Disapproved  in  Xess  v.  Minnesota  &  C.  Co.  87  Minn.  415,  92  X.  W.  333,  hold- 
ing payment  of  admitted  claim  upon  condition  of  receipt  for  disputed  claim  not 
accord  and  satisfaction  thereof  by  reason  for  want  of  consideration. 
What   constituted   unliquidated   claim. 

Approved  in  Bingham  v.  Browning,  97  111.  App.  455,  holding  claim  unliquidated 
when  bona  fide  dispute  as  to  amount  due;   Ostrander  v.  Scott,   161  111.  345,  43 
N.  E.  1089,  holding  claim  unliquidated  if  balance  due  fairly  in  dispute. 
Receipt   us   evidence  of   payment. 

Cited  in  Wherley  v.  Rowe,  106  Minn.  497,  119  X.  W.  222;  Chicago,  R.  I.  & 
P.  R.  Co.  v.  Mills,  18  Colo.  App.  11,  69  Pac.  317, — on  a  receipt  as  evidence  of 
payment. 

31  L.  R.  A.  174,  McMAXUS  v.  WESTOX,  164  Mass.  263,  41  X.  E.  301. 
Liability   for  acts  of  officers. 

Cited  in  Xettleton  v.  Prescott,  16  Ont.  Law.  Rep.  551.  12  Ann.  Cas.  790, 
holding  municipality  not  liable  where  complainant  becomes  ill  from  being  con- 
fined in  a  "lockup"'  where  the  constable  in  charge  negligently  fails  to  keep  it 
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warm;  Adams  v.  Essex  County,  205  Mass.  199,  91  X.  E.  557,  holding  that  county 
commissioners,  authorized  to  erect  county  buildings  are,  in  handling  of  funds, 
acting  as  public  officers  and  not  as  agents  of  county,  and  county  is  not  liable  to 
persons  performing  services  for  them  and  such  persons  must  look  to  fund  pro- 
vided. 

Cited  in  footnote  to  Wilson  v.  Mitchell,  65  L.R.A.  158,  which  holds  that  mu- 
nicipality  cannot   ratify   act   of   waterworks   superintendent   in  wrongfully   con- 
necting well  with  city  water  mains  so  as  to  become  liable  for  water  taken  from 
the  well. 
Highway  officers. 

Approved  in  Taggart  v.  Fall  River,  170  Mass.  327,  49  N.  E.  622,  holding  city 
not  liable  when  work  done  under  street  superintendent  who  was  also  surveyor  of 
highways. 

Cited  in  Butman  v.  Xewton,  179  Mass.  5,  88  Am.  St.  Rep.  349,  60  X.  E.  401, 
holding  municipality  liable  for  negligence  in  repairing  highway  when  work  not 
entrusted  to  statutory  officers;  Jensen  v.  Waltham,  166  Mass.  346,  44  X.  E.  339, 
holding  city  not  liable  for  negligence  of  laborer  employed  by  street  superintendent ; 
Garvey  v.  Revere,  187  Mass.  547,  73  X.  E.  664,  holding  a  recovery  might  be  had 
by  a  lot  owner  for  damage  to  property  by  making  of  repairs  in  street  in  way  of 
changing  the  grade. 

Cited  in  note  (6  L.R.A.  (X.S.)  1091)  on  liability  of  municipality  for  negli- 
gence of  employees  engaged  in  repair  or  construction  of  highways. 

31  L.R.A.  177,  EASTOX  v.  HUOTT,  95  Iowa,  473,  64  X.  W.  408. 
Effect  of  alienage  on  righta  of  Inheritance. 

Cited  in  notes  (31  L.R.A.  85)  on  effect  of  state  constitutions  and  statutes  on 
question  of  inheritance  by  or  from  alien;  (31  L.R.A.  146)  on  effect  of  state 
statutes  and  constitutions  on  inheritance  through  alien;  (32  L.R.A.  177)  on 
effect  of  treaties  on  alien's  right  to  inherit;  (7  L.R.A.(X.S.)  660)  on  right  of 
alien  to  take  estate  by  curtesy  under  enabling  statutes;  (37  L.R.A. (X.S.)  109) 
on  tracing  descent  through  alien. 

31  L.R.A.  183',  CHICAGO,  M.  &  ST.  P.  R.  CO.  v.  STARKWEATHER,  97  Iowa, 

159,  59  Am.  St.  Rep.  404,  66  X.  W.  87. 
Imposing  double  burden  oil   public  use. 

Approved  in  Albia  v.  "Chicago,  B.  &  Q.  R.  Co.  102  Iowa,  626,  71  X.  W.  541, 
holding  municipalities  may  establish  streets  over  railroad's  right  of  way;  Dia- 
mond Jo  Line  Steamers  v.  Davenport,  114  Iowa,  434,  54  L.R.A.  860,  footnote 
p.  859,  87  X.  W.  399,  authorizing  condemnation  for  public  wharf  of  land  used  by 
varrier  as  landing  place. 

Cited  in  Aldrich  v.  Paine,  106  Iowa,  469,  76  X.  W.  812,  holding  town  may 
recover  damages  for  injury  to  streets  by  county's  appropriation  for  sewer;  Minne- 
apolis &  St.  L.  R.  Co.  v.  Chicago.  M.  &  St.  P.  R.  Co,  116  Iowa,  691,  88  X.  W7.  1082. 
holding  that  railroad  company  may  cross  another  right  of  way  unless  in  so  doing 
it  materially  interferes  with  operation  of  trains  thereon;  State  ex  rel.  Roland  v. 
Dreyer,  229  Mo.  236,  129  S.  W.  904,  holding  that  railroad  use  of  levee  and  pub- 
lic landing  is  not  inconsistent  use,  nor  diversion  of  trust. 

Cited  in  footnotes  to  Denver  Power  &  Irrig.  Co.  v.  Colorado  &  S.  R.  Co.  60 
L.R.A.  383,  which  denies  power  of  reservoir  company  to  condemn  land  devoted 
to  purpose  of  railroad  unless  public  necessity  requires ;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  v.  Ohio  Postal  Teleg.  Cable  Co.  62  L.R.A.  941,  which  denies  right  to 
appropriate  any  part  of  railroad  right  of  way  for  telegraph  line  until  determina- 
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tion  entered  of  record  that  such  appropriation  will  not  interfere  with  authorized 
practical  uses  by  railroad  company. 

Cited  in  notes  (2  L.R.A.  (X.S.)  228)  on  taking  railroad  lands  for  drainage 
district;  (24  L.R.A. (N.S.)  1217)  on  power  to  lay  out  streets  across  railway 
property. 

31   L.R.A.  186.  STATE  ex  rel.  WEST  v.  DES  MOIXES,  96  Iowa,  52],  59  Am. 

St.  Rep.  381,  65  N.  W.  818. 
t|  ii<>   warranto  to  test  municipal  act*. 

Cited  in  State  ex  rel.  White  v.  Barker,  116  Iowa,  99,  57  L.R.A.  248,  93  Am. 
St.  Rep.  222,  89  X.  W.  204,  sustaining  quo  warranto  by  private  citizen  taxpayer 
to  test  validity  of  appointment  of  waterworks  trustees;  State  v.  Brown.  144 
Iowa,  744,  123  X.  W.  779,  holding  that  matter  of  allowing  one  to  maintain  quo 
warranto  on  his  own  relation  is  addressed  to  discretion  of  court,  preliminary  to 
action,  and  order  granting  right  is  not  open  to  dispute  on  trial;  State  ex  rel. 
Fullerton  v.  Des  Moines  City  R.  Co.  135  Iowa,  733,  109  X.  W.  867,  holding  a 
citizen  owning  property  abutting  on  street  occupied  by  a  street  railway  com- 
pany may  maintain  an  action  to  test  the  right  of  the  corporation  to  exercise 
the  privileges  granted  the  charter;  State  ex  rel.  Madderson  v.  Xohle,  16  X.  D. 
173,  125  Am.  St.  Rep.  628,  112  X.  W.  141,  holding  quo  warranto  on  the  relation 
of  a  private  person  directing  county  officials  to  desist  from  exercising  their 
authority  because  of  the  unconstitutionality  of  the  statute  organizing  the  county 
will  be  denied  because  of  laches  whereas  benefits  will  be  conferred. 

Cited  in  footnote  to  State  ex  rel.  Childs  v.  Crow  Wing  County,  35  L.R.A.  745, 
which  authorizes  quo  Avarranto  to  oust  county  from  adjoining  territory  illegally 
annexed. 

Cited  in  notes  (21  L.R.A. (X.S.)  689)  as  to  who  may  maintain  quo  warranto 
to  test  validity  of  organization  of  municipal  corporation  or  political  subdivision 
of  state;  (125  Am.  St.  Rep.  635,  650),  as  to  when  quo  warranto  may  be  main- 
tained by  private  person. 

Distinguished  in  Moore  v.  Perry,  119  Iowa,  431,  93  X.  W.  510,  holding  certiorari 
proper  remedy  to  review  illegal  acts  of  city  officials  acting  judicially  in  regard 
to  extension  of  city  limits;  State  ex  rel.  Young  v.  Kent.  96  Minn.  267.  1  L.R.A. 
(X.S.)  832,  104  N.  W.  948,  6  Ann.  Cas.  905,  holding  quo  Avarranto  would  lie  to 
a  municipal  corporation  at  the  instance  of  an  attorney-general,  requiring  it  to 
show  cause  why  its  franchise  should  not  be  declared  null  and  void. 
Classification  based  on  population. 

Cited  in  footnotes  to  Com.  ex  rel.  Jones  v.  Blackley,  52  L.R.A.  367,  Avhich  sus- 
tains classification  of  townships  by  density  of  population :  Longview  v.  Crawfords- 
ville,  68  L.R.A.  622,  which  holds  void  classification  of  cities  for  purpose  of 
legislation  so  as  to  make  particular  law  conferring  power  to  annex  territory 
applicable  to  those  having  population  between  six  and  seven  thousand. 
Validity  of  statute  extending  municipal  boundaries. 

Cited  in  Longview  v.  Crawfordsville,  164  Ind.  127,  68  L.R.A.  627,  73  X.  E. 
78,  3  Ann.  Cas.  496,  holding  the  annexation  of  a  town  to  a  city  under  authority 
of  a  special  act  is  in  violation  of  a  constitutional  provision  requiring  that  co- 
operation shall  not  be  created  by  special  act:  Topeka  v.  Dwyer,  70  Kan.  247, 
78  Pac.  417,  3  Ann.  Cas.  239,  on  the  annexation  of  new  territory  to  a  municipal 
corporation  as  being  to  that  extent  a  reorganization  of  the  corporation. 

Cited  in  footnote  to  Kansas  City  v.  Clark.  52  L.R.A.  321.  Avhich  sustains 
exemption  of  agricultural  lands  from  statute  extending  city  boundaries. 
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Recognition   of   illegal  act*  ax   eMtoppel. 

Approved  in  People  ex  rel.  Atty.  Gen.  v.  Alturas  County,  6  Idaho,  423,  44 
L.R.A.  124,  footnote  p.  122,  55  Pac.  1067,  holding  state  estopped  from  question- 
ing act  creating  county  after  four  years'  recognition  of  legality;  Xewlon  v.  Inde- 
pendent District  109  Iowa,  175,  80  X.  W.  316,  holding  owner  estopped  from  ques- 
tioning transfer  to  another  district  by  paying  taxes,  voting,  etc. 

Cited  in  Speer  v.  Kearney  County,  32  C.  C.  A.  119,  60  U.  S.  App.  38,  88  Fed. 
766.  holding  that  acts  of  de  facto  corporation  cannot  be  avoided  by  ex  post  facto 
declaration  of  invalidity  of  law  relied  upon;  State  ex  rel.  Brown  v.  Piere,  15 
S.  D.  570,  90  N.  W.  1047,  holding  taxpayer  signing  petition  for  extension  of  citv 
limits  and  paying  taxes  thereunder  estopped  to  attempt  vacation  of  proceedings 
extending  limits;  Greenfield  School  Dist.  v.  Hanaford  Special  School  Dist.  20 
X.  D.  399,  127  X.  W.  499,  holding  that  school  district  is  estopped  from  ques- 
tioning validity  of  annexation  of  part  of  its  territory  to  another  district  by 
reason  of  acquiescence  for  two  years,  during  which  time  buildings  were  erected, 
etc.;  State  ex  rel.  Minot  v.  Willis,  18  X.  D.  81,  118  X.  W.  820,  holding  that 
city  was  estopped  from  questioning  validity  of  method  adopted  by  council  in 
attempting  to  segregate  certain  territory  from  its  limits,  by  its  acquiescence 
for  seven  years  in  council's  acts;  Iowa  v.  Carr,  112  C.  C.  A.  477,  191  Fed.  266. 
holding  that  doctrine  of  estoppel  is  applicable  in  controversy  between  rights  of 
state  and  those  of  citizen;  State  v.  Ball,  90  Xeb.  318,  133  X.  W.  412  (dissent- 
ing opinion)  on  doctrine  of  estoppel  as  applicable  to  state  in  action  for  enforce- 
ment of  mere  property  right;  State  ex  rel.  Walker  V.  McLean  County,  11  X.  D. 
367,  92  X.  W.  385;  State  v.  Several  Parcels  Land,  80  Xeb.  15,  113  X.  W.  810,— 
on  state  as  estopping  itself  by  laches  from  attacking  the  corporate  existence  of 
a  municipality. 

Cited  in  note  (13  L,R.A.(X.S.)  536)  on  laches  as  estopping  state  to  attack 
municipal  charter. 

Distinguished  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  254,  91 
N.  W.  1081,  holding  municipality,  which  has  passed  ordinance  awarding  fran- 
chise, beyond  its  power,  not  estopped  to  declare  it  invalid  by  allowing  its  accept- 
ance by  corporation;  People  ex  rel.  Scholler  v.  Long  Beach,  155  Cal.  608,  102 
Pac.  664,  holding  the  state  not  estopped  after  a  lapse  of  nineteen  months  from 
questioning -the  validity  of  the  annexation  of  territory  to  a  municipality  where 
in  the  interval  the  validity  of  the  annexation  was  questioned  in  a  suit  by  a 
private  person. 
Jurisdiction  of  Fededal  courts. 

Cited  in  McCain  v.  Des  Moines,  174  U.  S.  172,  43  L.  ed.  937,  19  Sup.  Ct.  Rep. 
644.  Affirming  84  Fed.  727,  dismissing,  for  lack  of  jurisdiction,  bill  for  injunction 
against  city  controlling  territory  annexed  under  void  statute. 
Collateral   attack. 

Approved  in  McCain  v.  Des  Moines,  128  Iowa,  334,  103  X.  W.  979,  holding 
the  constitutionality  of  an  annexation  act  is  not  subject  to  collateral  attack. 

Cited  in  State  ex  rel.  Harmis  v.  Alexander.  129  Iowa,  540.  105  X.  W.  1021. 
holding  an  order  granting  leave  to  bring  quo  warranto  is  not  subject  to  attack 
in  the  quo  warranto  proceedings;  People  ex  rel.  Quisenberry  v.  Ellis.  253  III. 
376,  97  X.  E.  697,  holding  that  disconnection  of  territory  is  pro  tanto  new 
organization  of  municipality,  and  proceedings  for  that  purpose  is  not  open  to 
collateral  attack;  State  ex  rel.  Fullerton  v.  Des  Moines  City  R.  Co.  135  Iowa. 
714,  109  X.  W.  867,  on  an  order  of  court  aa  not  being  subject  to  attack  in  a 
collateral  action. 


31  L.R.A.  186]  L.  R.  A.  CASES  AS  AUTHORITIES.  702 

Special   legislation. 

Cited  in  State  ex  rel.  Geiger  v.  Long.  43  Mont.  423,  117  Pac.  104,  holding 
that  prohibition  against  local  or  special  laws,  in  section  26,  article  V.  of  Consti- 
tution is  absolute;  Eckerson  v.  Des  Moines,  137  Iowa,  472,  115  N.  W.  177,  hold- 
ing an  act  providing  a  special  form  of  government  for  cities  of  a  certain  popu- 
lation is  not  unconstitutional  because  of  its  arbitrary  classification;  State  ex 
rel.  Board  of  Education  v.  Brown,  97  Minn.  420,  5  L.R.A.(X.S.)  339,  106  X. 
\\~.  477.  holding  an  act  legalizing  school  lands  voted  upon  by  cities  for  high 
school  and  graded  school  purposes  was  not  void  as  special  legislation;  Smith  v. 
State,  54  Tex.  Crim.  Rep.  319,  113  S.  W.  289  (dissenting  opinion)  on  when  legis- 
lative enactments  void  as  special  legislation. 

Cited  in  note  (93  Am.  St.  Rep.  107)  on  constitutional  inhibition  against 
special  legislation  where  general  law  can  be  made  applicable. 

31  L.R.A.  193,  SOUTHERN  BELL  TELEPH.  &  TELEG.  CO.  v.  FRANCIS,  109 

Ala.  224,  55  Am.  St.  Rep.  930,  19  So.  1. 
Right*  as  to   i  rim  in  i  iiu   or  removing:  trees. 

Approved  in  Miller  v.  Detroit,  Y.  &  A.  A.  R.  Co.  125  Mich.  172,  51  L.R.A. 
957,  footnote  p.  955,  84  Am.  St.  Rep.  569,  84  N.  W.  49,  sustaining  street  railway 
company's  right  to  remove  obstructing  shade  trees  without  compensation  to  abut- 
ter;  Bronson  v.  Albion  Teleph.  Co.  67  Neb.  113.  60  L.R.A.  427,  footnote  p.  426  9:5 
X.  W.  201,  2  Ann.  Cas.  639,  which  holds  telephone  company  liable  to  abutter  for 
injury  to  trees  along  street. 

Cited  in  McEachin  v.  Tuscaloosa,  164  Ala.  267,  51  So.  153,  holding  that  if 
removal  of  shade  trees  affected  value  of  abutting  property  owner  of  such  prop- 
erty would  have  right  of  action  against  city:  Southwestern  Teleg.  &  Teleph. 
Co.  v.  Smithdeal,  103  Tex.  133,  124  S.  W.  627,  holding  that  abutting  owner  is 
entitled  to  damages  in  amount  by  which  value  of  property  is  depreciated  by 
destruction  of  trees  by  telephone  company;  Slabaugh  v.  Omaha  Electric  Light 
&  P.  Co.  87  Neb.  810,  30  L.R.A.  (X.S.)  1087,  128  X.  W.  505,  holding  that  electric 
light  corporation  is  liable  to  abutting  owner  for  damage  to  his  property  caused 
by  trimming  trees,  in  absence  of  municipal  ordinance  granting  authority. 

Cited  in  footnotes  to  Wyant  v.  Central  Teleph.  Co.  '47  L.R.A.  497,  which 
sustains  telephone  company's  right  to  do  necessary  trimming  of  trees  in  highway 
without  giving  owner  opportunity  to  do  so:  Hazlehurst  v.  Mayes.  64  L.R.A.  805. 
which  denies  owner's  right  of  action  for  necessary  trimming  of  trees  in  highway 
for  installation  of  electric  lighting  system  for  city.  Donahue  v.  Keystone  Gas 
Co.  70  L.R.A.  761,  which  holds  gas  company  negligently  permitting  gas  to 
escape  from  pipes  in  highway  liable  for  resulting  injury  to  shade  trees  in  front 
of  abutting  property  though  fee  of  street  is  in  public. 

Cited   in   notes    (101   Am.   St.  Rep.   113;    12   L.R.A.  (N.S.)    1128)    on   liability 
to  abutter  for  mutilating  trees  in  highway  by  putting  up  poles  or  wires. 
Averments   of   negligence. 

Cited  in  Highland  Ave.  &  Belt  R.  Co.  v.  Sampson,  112  Ala.  434,  20  So.  566, 
holding  simple  negligence  averred  by  words  "recklessly,"  ''wantonly,  and  wilfully," 
or  either;  Central  R.  Co.  v.  Freeman,  140  Ala.  583,  37  So.  387;  Southern  R. 
Co.  v.  Yancey,  141  Ala.  249,  37  So.  341 ;  Birmingham  S.  R.  Co.  v.  Gunn.  141 
Ala.  374,  37  So.  329, — holding  that  averment  that  ''defendant  wantonly"  com- 
mitted tort  is  not  supported  by  proof  that  such  tort  was  committed  by  defend- 
ant's servant  or  agent. 
Averments  of  trespatis. 

Cited   in  Louisville  &   N.  R.  Cx  v.  Higginbotham,   153   Ala.  341,  44  So.  872, 
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holding  complaint  alleging  that  defendant  railroad  company  pumped  a  great 
part  of  the  water  of  certain  springs  on  plaintiff's  land,  stated  good  cause  of 
action  in  trespass;  Alabama  G.  S.  R.  Co.  v.  Hanbury,  161  Ala.  372,  49  So.  467, 
holding  complaint  sufficiently  charged  wanton  injury  though  not  alleged  in  so 
many  words. 
Muster's  liability  for  servant's  negligence  or  trespass. 

Cited  in  Rogers  v.  Carroll,  111  Ala.  615,  20  So.  602,  holding  sheriff  liable  to 
penalty  for  deputy's  failure  to  execute  summons  through  mistake  of  law;  City 
Delivery  Co.  v.  Henry,  139  Ala.  167,  34  So.  389  holding  master  liable  for  injuries 
wilfully  inflicted  by  servant  driving  ice  wagon  in  general  course  of  employment; 
Southern  R.  Co.  v.  Hanby,  166  Ala.  643,  52  So.  334,  holding  that  where  master 
did  not  ajd,  abet  or  ratify  wrongful  act  of  servant,  his  liability  for  assault 
by  servant,  is  in  case  and  not  in  trespass;  Johnson  v.  Alabama  Fuel  &  Iron  Co. 
]66  Ala.  537,  52  So.  312,  holding  that  corporation  is  not  liable  where  vice- 
principal  goes  wholly  outside  of  his  authority  to  do  act,  having  no  relation  to 
corporate  business;  Marbury  Lumber  Co.  v.  Wainwrighl,  150  Ala.  409,  43 
So.  733,  holding  master  liable  for  injuries  wilfully  and  intentionally  inflicted 
by  his  servants  within  general  scope  of  their  employment;  Union  Naval  Stores 
Co.  v.  Pugh.  156  Ala.  378,  47  So.  48,  holding  corporation  liable  for  trespass 
committed  by  agent  in  charge  of  its  business  done  in  the"  performance  of  said 
business:  Western  U.  Teleg.  Co.  v.  Thompson,  75  C.  C.  A.  334.  144  Fed.  581, — 
holding  action  for  false  imprisonment  not  maintainable  in  Alabama  against 
corporation  for  negligent  or  unauthorized  act  of  mere  servant. 
'What  i-tiiisi  i  i  ii  i  cs  general  agent. 

Cited  in  Phillips  &  B.  Mfg.  Co.  v.  Whitney,  109  Ala.  650,  20  So.  333,  holding 
person   controlling   store   within    state   general    manages    empowered   to   execute 
lease. 
Telephone    poles   as   additional    burden. 

Cited  in  Hobbs  v.  Long  Distance  Teleph.  &  Teleg.  Co.  147  Ala.  402,  7  L.R.A. 
(N.S.)  92,  41  So.  1003.  ]1  Ann.  Cas.  461;  Cumberland  Teleph.  &  Teleg.  Co.  v. 
Avritt,  120  Ky.  39,  85  S.  W.  204,  8  Ann.  Cas.  955;  Frazier  v.  East  Tennessee 
Teleph.  Co.  115  Tenn.  421,  3  L.R.A. (N.S.)  325,  112  Am.  St.  Rep.  856,  5  Ann. 
Cas.  838,  90  S.  W.  620. — holding  telephone  poles  not  an  additional  burden  on 
street. 
Municipal  authorization  as  a  defense. 

Cited  in  Decatur  Water  Works  Co.  v.  Foster,  161  Ala.  188,  49  So.  759,  hold- 
ing waterworks  company  not  relieved  from  liability  by  city's  permission  to 
construct  fire  plugs  in  street  in  a  negligent  manner. 

Cited  in  footnote  to  Brown  v.  Asheville  Electric  Co.  69  L.R.A.  631,  which 
holds  municipal  authority  to  place  electric  light  poles  and  wires  on  designated 
sidewalk  no  defense  against  liability  for  damage  from  removal  of  trees. 

31  L.R.A.  200,  TEXAS  MEXICAN  R.  CO.  v.  WRIGHT,  88  Tex.  346,  31  S.  W. 

613. 
Effect  of  failure  to  exhaust  leg'al  reinediee. 

Approved  in  Beer  v.  Landmann,  88  Tex.  457,  31  S.  W.  805.  denying  equitable 
cancelation  of  note  when  defense  at  law  not  interposed;  Ellis  v.  Harrison,  24 
Tex.  Civ.  App.  20,  57  S.  W.  984,  holding  execption  debtor  cannot  claim  damages 
for  excessive  levy  on  land  when  not  exercising  statutory  subdivision  rights:  Hous- 
ton E.  &  W.  T.  R.  Co.  v.  Ellisor,  14  Tex.  Civ.  App.  707,  37  S.  W.  972,  denying 
injunction  against  enforcement  of  injunction  until  legal  remedy  of  appeal  used: 
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Sherman  Steam  Laundry  Co.  v.  Carter,  24  Tex.  Civ.  App.  525,  60  S.  W.  328,  refus- 
ing injunction  to  restrain  execution  of  judgment  where  legal  remedy  not  ex- 
hausted; Givens  v.  Delprat,  28  Tex.  Civ.  App.  363,  67  S.  W.  424  denying  injunc- 
tion against  void  payment,  when  time  to  proceed  upon  certiorari  has  not  expired: 
Kendall  v.  Smith,  67  Kan.  92,  72  Pac.  543,  denying  injunction,  against  judgment 
irregular  merely,  and  referring  particularly  to  annotation  in  31  L.R.A.  200. 

Cited  in  Turner  v.  Patterson,  54  Tex.  Civ.  App.  586,  118  S.  W.  565,  holding 
that  injunction  cannot  be  made  to  serve  purpose  of  appeal  from  judgment. 

Cited  in  notes  (30  L.  R.  A.  105)  on  injunctions  against  execution  sales  or  other 
proceedings  under  final  process;    (30  L.  R.  A.  793)   on  injunctions  against  judg- 
ments obtained  by  fraud,  accident,  mistake,  surprise,  or  duress. 
-••Mini;    ii-iil.-    judgment. 

Annotation  cited  in  Meyer  v.  Wilson,  166  Ind.  657,  76  X.  E.  7-tS,  holding 
usually,  a  court  of  equity  will  not  set  aside  a  judgment,  void  for  want  of  juris- 
diction, unless  party  asking  it  has  and  presents  a  meritorious  defense  thereto. 
Execution  sale  of  corporate  property. 

Cited  in  note  (31  L.R.A.(N.S.)  640)  on  execution  or  judicial  sale  of  corpo- 
rate franchise  or  property  necessary  to  its  enjoyment. 

31  L.  R.  A.  213,  HAYES  v.  DOUGLAS  COUNTY,  92  \Vis.  429,  53  Am.  St.  Rep. 

926,  65  X.  W.  482. 
Injunction   against    tax   collection. 

Cited  in  Chicago  &  X.  VV.  R.  Co.  v.  Forest  County,  95  Wis.  89,  70  X.  W.  77, 
denying  injunction  against  collection  of  tax  void  because  resolution  authorizing 
it  failed  to  specify  special  purpose  thereof;  Lathrop  v.  Racine,  119  Wis.  475.  97 
N.  W.  192,  restraining  collection  of  assessment  for  construction  of  dock  by  city 
upon  riparian  owner's  omission  to  build,  where  levy  made  regardless  of  special 
benefit  Horton  v.  Driskell,  13  Wyo.  75,  li  Pac.  354,  3  Ann.  Cas.  561,  holding 
collection  of  taxes  will  not  be  enjoined  on  account  of  mere  failure  of  taxing 
officers  to  fulfill  requirements  of  statute  in  the  levy  and  assessment,  but  to 
authorize  such  remedy  it  must  appear  that  the  tax  itself  is  inequitable:  John 
v.  Connell,  64  Xeb.  237,  89  X.  W.  806,  holding  under  statute  in  order  to  sus- 
tain a  levy  for  special  taxes  according  to  foot-frontage  of  lots  within  tax  dis- 
trict it  must  affirmatively  appear  from  record  that  council,  sitting  as  a  board 
of  equalization,  found  the  benefits  were  equal  and  uniform  to  all  lots  and 
tracts  to  be  affected. 

Cited  in  footnote  to  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha.  57  L.  R.  A.  150, 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which 
money  loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 

Distinguished  in  Minneapolis  &  St.  L.  R.  Co.  v.  Lindquist,   119   Iowa.   147.  93 
X.  W.  103,  holding  remedy  for  error  in  assessment,  not  injunction,  but  appeal  to 
district  court. 
Right  of  notice  and  hearing. 

Cited  in  Vilas  v.  McDonough  Mfg.  Co.  91  Wis.  617.  30  L.  R.  A.  782,  51  Am. 
St.  Rep.  925,  65  X.  W.  488  (dissenting  opinion),  majority  holding  lien  for  machin- 
ery furnished  for  construction  of  mill  superior  to  mortgage  previously  recorded, 
though  without  notice. 

Cited  in  footnote  to  Chicago  &  E.  R.  Co.  v.  Keith.  60  L.  R.  A.  525,  which  holds 
void,  statute  for  construction  of  ditch  to  drain  off  water  along  railroad  right  of 
way  on  petition  of  adjoining  owner  without  giving  company  opportunity  to  be 
heard. 
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Necessity  of  determining  benefits. 

Approved  in  Kersten  v.  Milwaukee,  106  Wis.  205,  48  L.  R.  A.  885,  81  N.  W. 
948,  holding  assessment  void  when  facts  negative  statement  as  to  benefits. 

Cited  in  Sanderson  v.  Herman,  108  Wis.  668,  84  N.  W.  890,  holding  certification 
that  board  viewed  each  lot  and  determined  benefits  not  negatived  by  equal  assess- 
ment of  lots  of  same  size;  Wells  v.  Western  Paving  &  Supply  Co.  96  Wis.  122, 
70  N.  W.  1071,  holding  tax  not  defeated  in  equity  by  errors  causing  excessive 
apportionment  when  assessment  of  benefits  properly  made;  Kansas  City  v.  Bacon, 
147  Mo.  299,  48  S.  W.  860  (dissenting  opinion),  majority  sustaining  jury  finding 
as  to  special  benefits  accruing  from  establishment  of  park  in  district  deemed 
benefited;  Eraser  v.  Mulany,  129  Wis.  385,  109  N.  W.  139,  holding  arbitrary 
or  fraudulent  omission  of  lands  directly  benefited  or  inclusion  of  lands  not  at 
all  benefited  renders  void  the  assessment  of  the  cost  of  constructing  drainage 
ditch. 

Distinguished  in  Hennessy  v.  Douglas  County,  99  WTis.  137,  74  N.  W.  983,  sus- 
taining assessment  according  to  frontage  where  reported  as  made  according  to 
benefits;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Janesville,  137  Wis.  11,  28  L.R.A. 
(N.S.)  1132,  118  N.  W.  182,  holding  assessments  against  adjoining  property 
need  not  be  limited  to  benefits  received  where  such  assessments  are  properly 
made  under  the  police  power. 

r  *•  _  it        .    til  'i  .iln^-r**  i 

Appropriation  of  public  money. 

Cited  in  State  ex  rel.  Douglas  County  v.  Cornell,  53  Neb.  564,  39  L.  R.  A.  516, 
68  Am.  St.  Rep.  629,  74  N.  W.  59,  sustaining  bond  issue  for  support  of  exhibition 
at  Trans-Mississippi  and  International  Exposition. 

Cited  in  footnotes  to  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes 
tax  to  aid  in  building,  for  highway  and  railway  purposes,  toll  bridge  owned  by 
private  corporation ;  Bush  v.  Orange  County,  45  L.  R.  A.  556,  which  holds  void 
statute  authorizing  counties  to  raise  by  taxation  money  to  pay  drafted  men  or 
their  heirs;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion  of 
construction  and  operation*  of  sugar  mills  a  private  purpose  not  authorizing 
taxation. 
Limitation  of  statutory  costs. 

Approved  in  Dowling  v.  Fire  Asso.  102  Wis.  386,  78  N.  W.  581,  holding  court 
cannot  limit  amount  of  costs  fixed  by  statute. 
Inequality   in   taxation. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis.  627,  108  N.  W.  557,  hold- 
ing unintentional  omissions  in  assessing  property  or  differences  between  dif- 
ferent assessors  as  to  treatment  of  same  kind  of  property  under  similar  circum- 
stances or  other  errors  of  judgment  or  mistakes  without  fraud,  do  not  affect 
the  validity  of  the  tax. 
Relief  from  special  assessment. 

Cited  in  Eiermann  v.  Milwaukee,  142  Wis.  612,  27  L.R.A. (N.S.)  1089,  126 
N.  W.  53,  holding  if  walk  accepted  by  city  is  so  defective  or  incomplete  that  a 
reasonable  man  cannot  honestly  say  that  there  has  been  a  substantial  perform- 
ance of  the  contract  the  lot  owner  is  entitled  to  relief  from  the  special  assess- 
ment. 

Overruled  in  Newton  v.  Superior,  146  Wis.  312,  130  N.  W.  242,  holding  that 
an  appeal  determination  as  to  assessments  court  may  investigate  as  to  all 
proceedings  actually  taken,  and  may  award  such  relief  as  actual  state  of  pro- 
ceedings demand. 

L.R.A.  Au.  Vol.  IV.— 45. 
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Payment    of    assessment    as    condition    of    relief. 

Cited  in  Anderson  v.  Douglas  County,  98  Wis.  396,  74  N.  W.  109,  holding  ten- 
der of  unequal  assessment  need  not  be  alleged. 
Necessity    of    assessment    proceedings    showing    validity    on    face. 

Cited  in  Blanchard  v.  Barre,  77  Vt.  430,  60  Atl.  970,  holding  where  mode  of 
exercising  power  of  special  assessment  is  prescribed  it  must  be  followed  and 
the  assessment  must  affirmatively  show  on  its  face  that  it  was  made  according 
to  prescribed  rule;  Decatur  v.  Brock,  170  Ala.  156,  54  So.  209,  holding  that 
where  ordinance  provided  that  amount  assessed  should  not  exceed  value  of 
special  benefit  derived  by  virtue  of  improvement,  failure  to  recite  that  assess- 
ment did  not  exceed  value  of  benefit  did  not  render  assessment  void. 
Rigrht  of  appeal  from  iis.«*»-s*m«-iu. 

Cited  in  Kadderly  v.  Portland,  44  Or.  156,  74  Pac.  710,  holding  statute  limit- 
ing jurisdiction  of  circuit  court  on  an  appeal  from  a  reassessment  of  cost  of 
local  improvement  to  determination  of  the  amount  of  special  benefits  that 
ought  to  be  assessed  against  the  property  does  not  contravene  constitutional 
provision  giving  circuit  court  appellate  jurisdiction  over  inferior  officers  and 
tribunals,  as  the  remedy  provided  is  not  exclusive,  but  in  addition  to  the  other 
remedies. 
Assessments  for  improvements  by  front-foot  rale. 

Cited  in  note   (28  L.R.A. (N.S.)    1164,  1182)    on  assessments  for  improvements 
by^  front-foot  rule. 
Due  process  of   law. 

Distinguished  in  Weise  v.  Green  Bay,  143  Wis.  203,  126  N.  W.  681,  holding 
that  provision  of  statute  requiring  that  lotowner  who  exercises  option  to  have 
assessment  spread  over  term  of  years  must  agree  that  he  will  make  no  objec- 
tions to  any  want  of  power  or  irregularity  in  making  assessment  is  consti- 
tutional. 

31  L.  R.  A.  220,  LEWIS  v.  TERRY,  111  Cal.  39,  52  Am.  St.  Rep.  146,  43  Pac.  398. 
Liability  for  sale  of  dangerous  article. 

Approved  in  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  308,  footnote 
p.  303,  57  C.  C.  A.  244,  120  Fed.  871,  holding  vender  or  manufacturer  of  dan- 
gerous article,  knowing  it  to  be  such,  without  giving  notice  thereof,  liable  to  any- 
one injured  thereby  regardless  of  contractual  relations. 

Cited  in  McCaffrey  v.  Mossberg  &  Granville  Mfg.  Co.  23  R.  I.  384,  55  L.  R.  A. 
824,  footnote  p.  822,  91  Am.  St.  Rep.  637,  50  Atl.  651,  denying  liability  of  man- 
ufacturer of  drop  press  for  injury  to  employee  of  purchaser  from  breaking  of 
defective  hook;  Woodward  v.  Miller,  119  Ga.  620,  64  L.  R.  A.  934,  footnote  p. 
932,  100  Am.  St.  Rep.  188,  46  S.  E.  847,  holding  manufacturer  knowingly  selling 
defective  buggy  to  municipal  corporation  for  use  of  employee  liable  to  latter 
for  injury  thereby  sustained;  Darks  v.  Scudder-Gale  Grocer  Co.  146  Mo.  App. 
262,  130  S.  W.  430,  holding  that  if  manufacturer  of  drugs  puts  label  upon  article 
indicating  that  it  is  harmless,  and  label  is  false,  he  is  liable,  as  proof  of 'this 
fact  is  proof  of  negligence;  Smith  v.  Williams,  117  Ga.  784,  97  Am.  St.  Rep.  220, 
45  S.  E.  394,  as  to  liability  of  vendor  to  purchaser  of  vendee  for  injuries  caused 
by  defective  article;  Simons  v.  Gregory,  120  Ky.  123,  85  S.  W.  751,  holding 
passenger  elevator  is  not  an  article  so  imminently  dangerous  as  to  render  vendor 
liable  to  third  persons  for  injuries  caused  by  its  defective  construction  after  it 
has  passed  into  hands  of  vendee;  O'Neill  v.  James,  138  Mich.  573,  68  L.R.A. 
346,  110  Am.  St.  Rep.  321,  101  N.  W.  828,  5  Ann.  Cas.  177,  holding  in  absence 
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of  knowledge  of  the  danger  manufacturer  of  champagne  cider  not  liable  to  bar- 
tender injured  by  reason  of  bottle  being  over  charged;  Weiser  v.  Holzuian,  33 
Wash.  91,  99  Am.  St.  Rep.  932,  73  Pac.  797,  holding  one  who  knowingly  delivers 
a  dangerous  explosive  without  giving  notice  to  purchaser  of  its  intrinsic  danger, 
liable  to  any  person  injured,  without  their  fault,  regardless  of  contractual  re- 
lations; Kuelling  v.  Roderick  Lean  Mfg.  Co.  183  N.  Y.  88,  2  L.R.A.(N.S.)  307, 
111  Am.  St.  Rep.  691,  75  N.  E.  1098,  5  Ann.  Cas.  124,  holding  manufacturer  of 
defective  machine  liable  to  third  person  injured  thereby  regardless  of  con- 
tractual relations. 

Cited  in  footnotes  to  Ives  v.  Welden,  54  L.  R.  A.  854,  which  holds  merchant's 
failure  to  label  gasoline,  renders  him  liable  for  injury  to  member  of  purchaser's 
family  by  explosion;  Smith  v.  Clarke  Hardware  Co.  39  L.  R.  A.  607,  which  holds 
seller  of  cartridges  similar  to,  but  different  from,  those  asked  for,  liable  for 
premature  explosion  resulting;  White  v.  Oakes,  32  L.  R.  A.  592,  which  holds  no 
\v;irr;mty  implied  of  safety  of  folding  bed  sold;  Peters  v.  Jackson,  57  L.  R.  A. 
428,  which  holds  one  mistakenly  selling  poisonous  drug  for  harmless  medicine 
liable  to  third  person  taking  it;  Skinn  v.  Reutter,  63  L.  R.  ^..  743,  which  holds 
one  selling  nogs  known  to  have  dangerous  and  infectious  disease  liable  for  in- 
jury to  life  or  property  caused  thereby;  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pitts- 
field  Shoe  Co.  60  L.  R.  A.  117,  which  holds  one  contracting  with  owner  to  heat 
portion  of  building  retained  liable  to  tenants  of  lower  floor  for  injury  by  freez- 
ing and  bursting  of  water  pipes  designed  for  their  protection  from  fire;  Brag- 
don  v.  Perkins-Campbell  Co.  66  L.R.A.  924,  which  holds  seller  of  sidesaddle  to 
husband  under  no  duty  to  wife  for  whose  use  he  knows  it  to  have  been  pur- 
chased so  as  to  render  him  liable  to  her  for  negligence  in  its  construction ; 
O'Xeill  v.  James,  68  L.R.A.  342.  which  denies  liability  of  manufacturer  of 
champagne  cider  'for  injuries  to  employee  of  customer  through  explosion  of 
bottle  not  known  to  be  peculiarly  liable  thereto. 

Cited  in  notes  (13  L.R.A. (N.S.)  383)  on  liability  of  dealer  for  injuries  from 
article  not  obviously  dangerous;  (100  Am.  St.  Rep.  195)  on  right  to  recover 
for  negligence  in  absence  of  privity;  (111  Am.  St.  Rep.  711,  716)  on  manu- 
facturer's liability  to  third  persons. 

Distinguished  in  Lebourdais  v.  Vitrified  Wheel  Co,  194  Mass.  343,  80  N.  E. 
482,  holding  manufacturer  of  emery  wheel  not  liable  to  workman  injured  by  ita 
bursting,  in  absence  of  showing  that  he  had  knowledge  of  its  defective  condition 
when  he  sold  it. 

Denied  in  Kuelling  v.  Roderick  Lean  Mfg.  Co.  88  App.  Div.  319,  84  N.  Y.  Supp. 
622,  holding  manufacturer  knowingly  selling  defective  land-roller,  not  liable  for 
injuries  sustained  therefrom  by  purchaser  from  dealer. 
—  For    result    of    defect    in    thing:    furnished. 

Cited  in  Laudeman  v.  RusselJ,  46  Ind.  App.  38.  91  N.  E.  822,  holding  that 
manufacturer  of  article  not  ordinarily  dangerous  is  not  liable  for  injury  caused 
by  defect  unless  he  knew  of  defect:  Olds  Motor  Works  v.  Shaffer,  145  Ky.  621, 
37  L.R.A. (N.S.)  564.  140  S.  W.  1047,  holding  that  manufacturer  of  automobile 
will  be  liable  for  injury  resulting  from  unsafe  condition  of  rumble  seat,  where 
person  engaged  in  manufacture  could  not  have  failed  to  observe  defect;  O'Brien 
v.  American  Bridge  Co.  110  Minn.  371,  32  L.R.A.  (X.S.)  984,  136  Am.  St.  Rep. 
503,  125  K  W.  1012;  Casey  v.  Wrought  Iron  Bridge  Co.  114  Mo.  App.  63.  89  S. 
W.  330, — holding  bridge  contractor  liable  to  third  parties  even  after  accep- 
tance of  bridge,  where  negligence,  though  gross,  is  concealed  so  as  to  escape 
reasonably  careful  inspection  of  the  owner;  Pennsylvania  Steel  Co.  v.  Elmore  & 
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H.   Contracting  Co.   175   Eed.   183,   on   liability   of  contractor   for  damage   from 
defective  construction  of  pier,  where  he  had  knowledge  of  the  defect. 

Cited  in  footnote  to  Woodward  v.  Miller,  64  L.R.A.  932.  \\liicli  holds  manu- 
facturer of  a  buggy  which  he  knows  to  be  defective  who  sells  it  to  a  munici- 
pality for  use  by  an  employee,  liable  for  injuries  caused  by  such  defect. 

Cited  in  notes  (2  L.R.A. (X.S.)  304)  on  liability  of  manufacturer  or  Yeiulor 
for  injuries  from  defect  to  third  parties;  (19  L.R.A.  (X.S.)  932)  on  liability 
of  manufacturer,  packer,  or  vendor  to  persons  not  in  privity  of  contract.  f«u 
injury  from  defects  in  article. 

Distinguished  in  King  v.   Creekmore,  117  Ky.  178,  77  S.  W.  689,   holding   in 
absence  of  fraudulent  representations  as  to  the  condition  a  lessor  of  a  mill  who 
gives  possession  to  lessee,  is  not  liable  to  employee  of  lessee  for  failing  to   in- 
spect and  keep  the  same  in  a  reasonably  safe  condition. 
Proximate   cause   of   injury. 

Cited  in  Merrill  v.  Los  Angeles  Gas  &  Electric  Co.  158  Cal.  506,  31  L.RJL 
(X.S.)  563,  139  Am.  St.  Rep.  134,  111  Pac.  5:54,  to  the  point  that  where  two- 
concurring  causes  of  accident  exist  persons  whose  negligent  acts  produced  cause* 
are  joint  tort  feasors. 

31  L.  R.  A.  222,  QUEEN  CITY  MFG.  CO.  v.  BLALACK   (Miss.)   18  So.  800. 

31  L.  R,  A.  224,  HEARXS  v.  WATERBURY  HOSPITAL,  66  Conn.  98,  33  Atl. 

595. 
Liability  of  charitable  Institutions  for  negrli§;e»ce  of  surgeon*,,  c-tc. 

Approved  in  Collins  v.  New  York  Post  Graduate  Medical  School.  .">9  App.  Div. 
68,  69  N.  Y.  Supp.  106,  holding  charitable  institution  not  liable  for  ne<_'lijrt>not'  <»r 
surgeon  carefully  selected,  where  services  gratuitous;  Powers -v.  Massachusetts 
Homoeopathic  Hospital,  47  C.  C.  A.  130,  109  Fed.  302,  holding  publie  rharitabli- 
hospital  not  liable  for  negligence  of  nurse  selected  with  care;  Deaconess  Home  & 
Hospital  v.  Bontjes,  104  111.  App.  492,  sustaining  nonliability  at  law  of  charita- 
ble institution  for  negligent  acts  of  employees;  Haggerty  v.  St.  Louis.  K.  \  N. 
W.  R.  Co.  100  Mo.  App.  444,  74  X.  W.  45(5.  denying  liability  of  railroad  coin 
pany  maintaining  relief  department  for  injured  employees,  for  negligence  of 
surgeon  selected  with  reasonable  care. 

Cited  in  Winona  Technical  Institute  v.  Stolte,  173  Ind.  49,  89  X.  E.  393,  hold- 
ing that  corporation  conducting  technical  institute  cannot  absolve  itself  from 
liability  by  attempting  to  delegate  its  duty  to  use  ordinary  care  toward  cue 
invited  to  make  repairs  upon  its  premises;  Barden  v.  Atlantic  Coast  Line  R.  Co. 
152  X.  C.  328.  —  L.R.A. (X.S.)  — ,  67  S.  E.  971..  holding  same;  Powers  v.  Massa- 
chusetts Homcepathic  Hospital,  65  L.R.A.  379,  47  C.  C.  A.  122,  109  Fed.  302, 
holding  charitable  hospital  not  liable  to  patient  for  negligence  of  nurse  notwith- 
standing it  receives  remuneration  from  such  patient:  Woman's  Christian  Nat. 
Library  Asso.  v.  Fordyce.  79  Ark.  539.  7  L.R.A.(XJS.)  499,  86  S.  W.  4J7.  as  to 
liability  of  charitable  institutions  for  negligence  of  employers:  Farrigan  v. 
Pevear,  193  Mass.  152,  7  L.R.A. (X.S.)  485,  118  Am.  St.  Rep.  484,  78  X.  E.  855,  S 
Ann.  Cas.  1109,  holding  trustees  of  charitable  school  not  liable  for  negligence 
of  carefully  selected  servant:  Adams  v.  University  Hospital.  ]2'2  31o.  App.  686, 
99  S.  W.  453.  holding  charitable  hospital  not  liable  to  patient  for  negligence  of 
its  servants  or  of  its  managers  in  the  selection  of  its  servants:  Snyder  v. 
(  rutclier.  137  Mo.  App.  121,  118  S.  W.  489?  holding  charitable  hospital  is  not 
liable  to  employee  for  injuries  received  through  negligence  of  managers  of  the 
institution:  Fordyce  v.  Woman's  Christian  Xat.  Library  Asso.  79  Ark.  558,  7 
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L.R.A.  (N.S.)  488,  96  S.  W.  155,  holding  the  property  of  a  charity  cannot  be 
sold  under  execution  issued  on  a  judgment  rendered  for  the  non-feasance,  mis- 
feasance or  malfeasance  of  its  agents  or  trustees;  Leavell  v.  Western  Kentucky 
Asylum,  322  Ky.  216,  4  L.R.A.  (N.S.)  271,  91  S.  W.  671,  12  Ann.  Gas.  827,  hold- 
ing insane  asylum  not  liable  for  injuries  inflicted  on  servant  by  lunatic  in  its 
charge. 

Cited  in  footnote  to  Powers  v.  Massachusetts  Homeopathic  Hospital,  65  L.R.A. 
372,  which  holds  charitable  hospital  not  liable  for  injury  to  patient  by  negli- 
gence of  carefully  selected  nurse. 

Cited  in  notes  (2  L.R.A.  (N.S.)  557)  on  what  are  charitable  institutions 
within  rule  exempting  from  liability  for  negligence;  (7  L.R.A.  (N.S.)  482)  on 
liability  of  charitable  institutions  for  negligence;  (139  Am.  St.  Rep.  895,  896, 
902)  on  liability  of  charitable  institution  for  torts  of  servants  and  agents. 

Distinguished  in  Brown  v.  La  Soci6t6  Francaise  De  Bienfaisance  Mutuelle, 
138  Cal.  476,  71  Pac.  516,  holding  incorporated  association  for  treatment  of 
sick  members,  receiving  others  for  compensation,  liable  to  one  of  latter  for  neg- 
Igence  of  surgeon  employed  by  association ;  Bruce  v.  Central  M.  E.  Church,  147 
Mich.  237,  10  L.R.A.  ( N.S. )  78,  110  X.  W.  951,  11  Ann.  Cas.  150,  holding  re- 
ligious organization  liable  to  employee  of  contractor  engaged  in  decorating 
church  building,  for  injuries  sustained  by  reason  of  the  breaking  of  defective 
scaffolding  furnished  by  agents  of  church;  Hewett  v.  Woman's  Hospital  Aid 
Asso.  73  X.  H.  565,  7  L.R.A.  (X.S.)'  499,  64  Atl.  190,  holding  charitable  hos- 
pital liable  for  injuries  resulting  from  a  negligent  failure  to  warn  its  servant 
concerning  dangers  of  the  employment;  Kellogg  v.  Church  Charity  Foundation, 
128  App.  Div.  215,  112  N.  Y.  Supp.  566,  holding  charitable  hospital  liable  to 
pedestrian  injured  by  reason  of  negligence  of  driver  of  its  ambulance. 

Denied  in  Ward  v.  St.  Vincent's  Hospital,  78  App.  Div.  320,  79  N.  Y.  Supp. 
1004,  holding  it  question  for  jury  whether  sister  of  charity  in  charge  of  hospi- 
tal acted  within  scope  of  employment  in  making  contract  binding  hospital   for 
negligence  of  nurse. 
Liability  of  master  for  negligence  of  servant. 

Cited  in  Loomis  v.  Hollister,  75  Conn.  723,  55  Atl.  561,  as  to  master's  liability 
for  servant's  acts  within  scope  of  employment. 

Cited  in  footnote  to  Hannon  v.  Siegel-Cooper  Co.  52  L.  R.  A.  429,  which  holds 
department  store  estopped  to  deny  responsibility  for  malpractice  of  dentist. 

31  L.  R.  A.  234,  ANNISTON  LOAN  &  T.  CO.  v.  STICKNEY,  108  Ala.  146,  19 

So.  63. 
Provision    affecting    negotiability. 

Cited  in  Stitzel  v.  Miller,  250  111.  75,  34  L.R.A. (N.S.)  1007,  95  N.  E.  53, 
Ann.  Cas.  1912  B,  412,  holding  that  option  in  note  payable  at  certain  time, 
giving  holder  privilege  of  extending  time  of  payment,  in  case  it  is  not  paid  at 
maturity  does  not  destroy  its  negotiability:  National  Bank  v.  Kenney,  35  Tex. 
Civ.  App.  435,  80  S.  W.  555,  holding  agreement  for  indefinite  extension  de- 
stroys negotiability  of  note. 

Cited  in  footnote  to  National  Bank  of  Commerce  v.  Feeney,  46  L.  R.  A.  732, 
which  holds  note  rendered  non-negotiable  by  stipulation  for  discount  at  12  per 
cent  if  paid  before  maturity. 

Cited  in  notes  (16  L.R.A. (N.S.)  878,  879;  33  L.R.A. (N.S.)  738)  on  effect 
on  negotiability  of  note  of  provision  permitting  extension;  (125  Am.  St.  Rep. 
201)  on  agreements  and  conditions  destroying  nej., jtiability. 
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Payment   by   commercial   paper. 

Cited  in  note  (35  L.R.A.(NJS.)  113)  on  payment  by  commercial  paper. 

31  L.  R.  A.  238,  BRAITHWAITE  v.  JORDAN.  5  N.  D.  196,  65  X.  W.  701. 
Extent    of   admiralty    Jurisdiction. 

.Cited  in  footnote  to  Grundel  v.  Union  Iron  Works,  47  L.  R.  A.  467,  which  holds 
prosecution  of  action  against  other  defendants  in  state  court,  not  barred  by  ship 
owners  bringing  admiralty  proceedings  in  Federal  court  and  obtaining  injunction 
against  further  proceedings  against  them  in  state  court. 
Action  on  appeal   bond. 

Cited  in  Morin  v.  Wells,  30  Mont.  82,  75  Pac.  688,  holding  fact  that  sureties 
did  not  justify  within  time  required  by  statute  no  defense  to  action  agam<t 
them  on  bond. 

31  L.  R.  A.  261,  LAKE  SHORE  &  M.  S.  R.  CO.  v.  SALZMAN,  52  Ohio  St.  558, 

49  Am.  St.  Rep.   745,  40  N.   E.   891. 
Duty  of  carrier  to  sick  passenger. 

Cited  in  Central  R.  Co.  v.  Madden,  135  Ga.  213,  31  L.R.A.(N.S.)  813.  <!'.'  s. 
E.  165.  21  Ann.  Cas.  1077,  holding  where  a  pregnant  woman  become:-  ill  and 
her  confinement  is  imminent  her  request  to  leave  train  before  contemplated 
point  of  destination  may  be  insisted  on  and  company  cannot  disregard  her  re- 
quest where  her  condition  is  known. 

Cited  in  footnotes  to  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  4-2-1. 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be 
intoxicated,  while  going  towards  back  of  station,  after  being  helped  to  mint 
v-here  way  open  to  street;  McCann  v.  Newark  &  S.  O.  R.  Co.  33  L.  R.  A.  127. 
which  holds  it  negligence  not  to  stop  street  car  on  request  of  passenger  suddenly 
taken  ill ;  Zachery  v.  Mobile  &  O.  R.  Co.  36  L.  R.  A.  546.  which  denies  carrier's 
right  to  refuse  to  accept  blind  person  as  passenger:  Southern  R.  Co.  v.  Hobbs. 
63  L.  R.  A.  68.  which  holds  carrier  liable  to  partially  blind  passenger  carried 
beyond  her  station  without  having  reasonable  opportunity  to  alight,  despite 
conductor's  promise  to  assist  her;  Southern  P.  Co.  v.  Tarin,  54  L.  R.  A.  240. 
which  holds  carrier  liable  for  injury  to  unwarned  passenger  in  ear  left  stand- 
ing till  undermined  by  freshet. 

Cited  in  notes  (61  Am.  St.  Rep.  97)  on  duty  of  carrier  to  persons  assisting 
sick  passenger:  (26  L.R.A.  (N.S.)  171)  on  duty  to  accept  as  passenger  one 
physically  or  mentally  disabled;  (31  L.R.A. (N.S.)  813)  on  duty  to  passengers 
taken  ill  during  journey;  (69  L.R.A.  513)  on  care  due  to  sick,  infirm  or  help- 
less persons,  with  whom  no  contract  relation  is  sustained. 

31  L.  R.  A.  265,  ILLINOIS  STEEL  CO.  v.  O'DONNELL,  156  111.  624,  47  Am.  St. 

Rep.  245,  41  N.  E.   185. 
Preferences  by  insolvent  corporations. 

Approved  in  Henry  Bibblee  Co.  v.  Watson,  60  111.  App.  437,  holding  preference 
of  director  by  insolvent  corporation  giving  him  judgment  notes,  constructive  fraud 
only;  Weyeth  Hardware  &  Mfg.  Co.  v.  James-Spencer-Bateman  Co.  15  Utah.  12s, 
47  Pac.  604,  holding  that  insolvent  corporations  may  make  boua  fide  preference  of 
creditors  in  absence  of  prohibiting  statute :  Chicago  &  S.  S.  Rapid  Transit  R.  Co. 
v.  Northern  Trust  Co.  90  111.  App.  488.  holding  that  insolvent  corporation  may 
dispose  of  property  by  paying  or  securing  debts  in  good  faith. 

Cited  in  footnotes  to  Corey  v.  Wadsworth,  44  L.  R.  A.  766,  which  sustain* 
preference  to  stockholder,  director,  and  president  of  insolvent  corporation; 
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Blair  v.  Illinois  Steel  Co.  31  L.  R.  A.  269,  which  holds  lawful  preference  to  rela- 
tive of  directors  or  of  debts  guaranteed  by  directors. 

Cited  in  note  (57  Am.  St.  Rep.  77)  on  preferences  by  insolvent  corporations 
Director's  rig-lit  to  recover  loan  to  corporation. 

Approved  in  Hudlun  v.  Blakeslee,  70  111.  App.  666,  holding  action  by  directors 
for  recovery  of  loans  to  solvent  corporation  unaffected  by  its  subsequent  insol- 
vency; OS  v.  Jack,  104  111.  App.  658,  holding  directors  may  recover  loans  to  cor- 
poration ;  Patterson  v.  Portland  Smelting  Works,  35  Or.  107,  56  Pac.  407, 
holding  that  director  may  take  corporate  property  as  security  for  loan  or  pur- 
chase at  creditor's  sale;  Off  v.  Jack,  204  111.  81,  68  N.  E.  427,  holding  that  di- 
rector, having  obtained  judgment  against  insolvent  corporation  upon  bona  fide 
indebtedness,  may  pursue  remedies  provided  by  law  for  collection  of  same. 

31  L.  R.  A.  269,  BLAIR  v.  ILLINOIS  STEEL  CO.  159  111.  350,  42  N.  E.  895. 
Preferences  by  corporations. 

Approved  in  State  Nat.  Bank  v.  Union  Nat.  Bank,  168  111.  526,  48  N.  E.  82, 
holding  that  mere  insolvency  does  not  prevent  corporation  from  using  property 
co  pay  or  secure  indebtedness;  Whithed  v.  J.  Walter  Thompson  Co.  86  111.  App. 
83,  holding  that  corporations  may  make  assignments  for  creditors  unless  pro- 
hibited by  charter  or  statutes;  Chick  v.  Fuller,  51  C.  C.  A.  656,  114  Fed.  30, 
sustaining  mortgage  given  to  bank  by  insolvent  corporation  though  same  directors 
and  stockholders  interested  in  both  concerns;  Rockford  Wholesale  Grocery  Co. 
v.  Standard  Grocery  &  Meat  Co.  175  111.  92,  67  Am.  St.  Rep.  205,  51  N.  E.  642, 
Affirming  74  111.  App.  317,  holding  that  insolvent  corporation  may  prefer  bona 
fide  creditor,  other  than  director,  no  statute  prohibiting;  Union  Nat.  Bank  v. 
State  Nat.  Bank,  168  111.  264,  48  N.  E.  169,  Affirming  68  111.  App.  43,  holding 
motive  of  insolvent  in  preferring  creditor  immaterial  provided  latter  acts  in  good 
faith. 

Cited  in  King  v.  Interior  Bldg.  Co.  2  111.  C.  C.  76,  holding  if  fraudulent  prefer- 
ences are  set  aside  in  an  action  to  wind  up  corporation  it  enures  to  benefit  of  all 
creditors  and  the  proceeds  must  be  distributed  as  other  assets  passing  direct  to 
the  receiver;  Hynes  v.  Illinois  Trust  &  Sav.  Bank,  226  111.  101,  10  L.R.A. (N.S.) 
474,  80  N.  E.  753,  Affirming  126  111.  App.  411,  holding  court  of  equity  will  ad- 
minister assets  of  insolvent  corporation  ratably  among  all  creditors,  having  due 
regard  for  legal  rights  and  preferences  existing  before  jurisdiction  was  acquired. 

Cited  in  note  (57  Am.  St.  Rep.  77)  on  preferences  by  insolvent  corporations. 
—  Favoring-  directors,  etc. 

Approved  in  Illinois  Steel  Co.  v.  O'Donnell,  156  111.  630,  31  L.  R.  A.  266. 
footnote  p.  265,  47  Am.  St.  Rep.  245,  41  N.  E.  185,  holding  valid,  securities  given 
to  directors  by  insolvent  going  concern  to  obtain  money  loaned  at  same  time; 
Rockford  Wholesale  Grocery  Co.  v.  Standard  Grocery  &  Meat  Co.  175  111.  92, 
67  Am.  St.  Rep.  205,  51  N.  E.  642,  Affirming  74  111.  App.  317,  and  Off  v.  Jack, 
104  111.  -App.  658,  holding  that  insolvent  corporation  cannot  prefer  creditor  who 
is  also  director. 

Cited  in  footnotes  to  Corey  v.  Wadsworth,  44  L.  R.  A.  766,  which  sustains  pref- 
erence to  stockholder,  director,  and  president  of  insolvent  corporation;  Ameri 
can  Exch.  Nat.  Bank  v.  Ward,  55  L.  R.  A.  356,  which  sustains  chattel  mortgage 
to  secure  just  demands  of  directors  of  insolvent  corporation;  Nappanee  Canning 
Co.  v.  Reid,  M.  &  Co.  59  L.  R.  A.  199,  which  sustains  right  to  prefer  unsecured 
claims  of  directors  and  obligations  on  which  they  are  liable:  National  \Vall 
Paper  Co.  v.  Columbia  Nat.  Bank,  56  L.  R.  A.  121,  which  denies  right  to  prefer 
debt  on  which  officers  and  directors  bound  as  sureties. 
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Favoring:  officer's  relative. 

Approved  in  Illinois  Steel  Co.  v.  O'Donnell,  156  111.  630,  31  L.  R.  A.  266,   47 
Am.  St.  Rep.  245,  41  N.  E.  185,  holding  preference  in  good  faith  not  invalidated 
by  creditor's  relationship  to  director  or  officer. 
Who   entitled   to   relief  against   insolvent. 

Cited  in  Houston  v.  Maddux,  179  111.  387,  53  N.  E.  599,  Reversing  73  111.  App. 
203,  holding  that  owner  of  note  never  allowed  against  estate  cannot  reach   in- 
surance   premiums    paid    by    insolvent. 
Condition!*    precedent    to   creditors'    bill. 

Cited    in   notes    (23    L.R.A.  (N.S.)    98)    on   conditions   precedent   to   equitable 
remedies  of  creditors;    (66  Am.  St.   Rep.  273)    on  demands  which  will  support 
creditor's  bill. 
Cross  bill   to   bring:  in   new   parties. 

Cited  in  note  (26  L.R.A.(N.S.)  129)  on  use  of  cross  bill  or  cross  complaint 
to  bring  in  new  parties. 

31  L.  R.  A.  276,  MEXICAN  NAT.  R.  CO.  v.  JACKSON,  89  Tex.  107,  59  Am.  St. 

Rep.  28,  33  S.  W.  857. 
Actions    for   wrong;    suffered    in    another   jurisdiction. 

Approved  in  Southern  P.  Co.  v.  Graham,  12  Tex.  Civ.  App.  571,  34  S.  W.  13.">. 
holding  foreign  law  over  transitory  action  same  as  domestic,  in  absence  of 
proof  to  contrary. 

Cited  in  Mexican  C.  R.  Co.  v.  Eckman,  42  C.  C.  A.  346,  102  Fed.  275,  holding 
it  not  error  to  permit  foreign  corporation  to  sue  or  be  sued  in  domestic  forum ; 
Evey  v.  Mexican  C.  R.  Co.  38  L.  R.  A.  395,  footnote  p.  387,  26  C.  C.  A.  420,  52 
U.  S.  App.  118,  81  Fed.  307,  sustaining  right  to  maintain  "action  in  Federal  court 
between  citizens  of  different  states  for  negligence  occurring  in  Mexico;  Slater 
v.  Mexican  Nat.  R.  Co.  194  U.  S.  127,  48  L.  ed.  903,  24  Sup.  Ct.  Rep.  581,  denying 
right  to  proceed  in  United  States  circuit  court  for  negligent  killing  of  husband 
and  father  occurring  in  foreign  country  where  the  right  is  regulated  by  very 
dissimilar  laws;  Thomas  v.  Western  U.  Teleg.  Co.  25  Tex.  Civ.  App.  400,  61  S. 
W.  501,  holding  amount  of  recovery  for  negligent  transmission  of  telegram  con- 
trolled by  law  of.  forum  where  transaction  took  place;  McMillan  v.  Spider  Lake 
Saw  Mill  &  Lumber  Co.  115  Wis.  340,  60  L.  R.  A.  592,  95  Am.  St.  Rep.  947,  91 
N.  W.  979,  holding  that  statute  providing  for  indemnity  to  next  of  kin  of  one 
negligently  killed  without  conscious  suffering,  does  not  include  nonresident  alien 
relatives;  Maloney  v.  Winston  Bros.  Co.  18  Idaho,  762,  —  L.R.A.  (N.S.)  — .111 
Pac.  1080,  to  the  point  that  defendant  in  action  for  personal  injuries  is  bound 
by  law  of  place  where  injury  occurred;  Mexican  C.  R.  Co.  v.  Chantry,  til)  ('.  ('. 
A.  454,  136  Fed.  324  (dissenting  opinion),  as  to  right  to  bring  action  for  injuries 
suffered  in  Mexico  in  Texas  courts;  Southern  P.  Co.  v.  Dusablon,  48  Tex.  Civ. 
App.  207,  106  S.  W.  766,  holding  when  by  statute  of  New  Mexico  a  citizen  of 
that  territory  is  required  to  bring  his  suit  for  personal  injuries  in  courts  of 
that  territory  and  is  prohibited  from  bringing  such  suit  elsewhere,  a  suit  by  a 
citizen  of  New  Mexico  for  injuries  received  there  could  not  be  brought  in  Texas; 
Missouri,  K.  &  T.  R.  Co.  v.  Kellerman,  39  Tex.  Civ.  App.  278,  87  S.  W.  401, 
holding  a  right  of  action  given  by  the  statute  of  another  state  will  be  enforced 
here  if  our  statute  gives  a  similar  right  under  the  same  state  of  facts,  and  it  is 
not  necessary  that  the  statutes  be  identical;  Ross  v.  Kansas  City  Southern  R. 
Co.  34  Tex.  Civ.  App.  588,  79  S.  W.  626,  holding  action  could  not  be  brought  in 
Texas  by  citizen  of  Louisiana  against  a  railroad  company  operating  in  Louisiana 
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where  statute  of  Louisiana  created  the  right  to  bring  the  action  after  time  when 
statute  of  Louisiana  extinguished  the  right  to  bring  the  action;  Cooper  v. 
Gulf,  C.  &  S.  F.  R.  Co.  41  Tex.  Civ.  App.  606,  93  S.  W.  201,  holding  grant  of 
letters  of  administration  in  this  state  for  sole  purpose  of  prosecuting  suit  in 
this  state  for  injuries  inflicted  in  another  where  deceased  lived  in  another  state 
and  died  there  and  left  no  property  or  relatives  here,  void;  Dorr  Cattle  Co.  v. 
Des  Moines  Nat.  Bank,  127  Iowa,  164,  98  N.  W.  918,  4  Ann.  Cas.  519,  holding 
recovery  of  damages  for  malicious  prosecution  is  governed  by  law  of  place  where 
action  is  brought  unless  the  remedy  has  been  created  by  statute  and  was  part 
of  the  right. 

Cited  in  footnotes  to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Becker,  46  L.  R,  A. 
814,  which  holds  servant's  assumption  of  risks  from  fellow  servant's  negligence 
governed  by  lawg  of  state  where  injury  occurs;  Baltimore  &  O.  S.  W.  R.  Co. 
v.  Read,  56  L.  R.  A.  468,  which  denies  right  to  recover  in  other  state  for  injury 
from  fellow  servant's  negligence  in  state  where  no  remedy  given;  Jones  v.  Chi- 
cago, St.  P.  M.  &  O.  R,  Co.  49  L.  R.  A.  640,  which  holds  statute  of  state  where 
railroad  employee  injured,  as  to  presumptive  evidence  of  employer's  knowledge 
of  defect  in  appliance,  does  not  govern  in  action  in  other  state;  Turner  v.  St. 
Clair  Tunnel  Co.  36  L.  R.  A.  134,  which  holds  liability  for  injury  to  employee 
sent  from  Michigan  side  to  work  in  Canada  end  without  warning  of  dangers, 
governed  by  law  of  Canada. 

Cited  in  notes  (56  L.  R.  A.  203,  205,  206,  208,  211,  215)  on  conflict  of  laws 
as  to  action  for  death  or  bodily  injury;  (56  L.  R.  A.  315)  on  conflict  of  laws  as 
to  measure  of  damages;  (91  Am.  St.  Rep.  728)  on  same  point;  (59  Am.  St. 
Rep.  871)  on  right  to  prosecute  transitory  causes  of  action  in  other  jurisdiction; 
(85  Am.  St.  Rep.  926)  on  jurisdiction  of  foreign  corporations;  (70  L.R.A.  553) 
on  right  of  nonresidents  to  sue  foreign  corporations. 

Distinguished  in  Mexican  C.  R.  Co.  v.  Mitten,  13  Tex.  Civ.  App.  656,  36  S.  W. 
282,  holding  common  law  presumed  to  be  in  force  in  foreign  state  where  injuries 
sustained;  Houston  E.  &  W.  T.  R.  Co.  v.  Granberry,  16  Tex.  Civ.  App.  395,  40 
S.  W.  1062,  holding  jurisdiction  possessed  over  foreign  corporation  jointly  lia- 
ble with  domestic  one;  Smith  v.  Empire  State- Idaho  Min.  &  Development  Co.  127 
Fed.  464,  holding  foreign  corporation  having  office  in  Washington  subject  to 
prosecution  therein  for  negligent  killing  of  servant  occurring  in  Idaho;  Bigham 
v.  C'lubb.  42  Tex.  Civ.  App.  312,  95  S.  W.  675,  holding  where  laws  of  state  where 
cause  of  action  arose  are  not  essentially  different  from  our  own  they  will  be  en- 
forced here;  Anustasahas  v.  International  Contract  Co.  51  Wash.  121,  2  L.R.A. 
(X.  S.)  270.  130  Am.  St.  Rep.  1089,  98  Pac.  93,  as  deciding  nothing  applicable 
to  the  question  of  alien's  right  to  sue  under  local  statute. 

Disapproved  in  Morrissette  v.  Canadian  P.  R.  Co.  76  Vt.  272,  56  Atl.  1102,  hold- 
ing comity  requires  the  enforcement  of  the  law  of  a  foreign  state  however  un- 
like our  own  unless  it  be  either  criminal  or  penal  or  contrary  to  pure  morals  or 
abstract  justice  or  its  enforcement  would  be  an  evil  example. 

31   L.  R.  A.  282,  CASE  v.  SMITH,   107  Mich.  416,  61  Am.  St.  Rep.  341,  65  N. 

\V.   279.. 
Illegal  considerations. 

Cited  in  McKenzie  v.  Lynch,  167  Mich.  586,  36  L.R.A.(N.S.)  997,  133  N.  W. 
490,  holding  that  agreement  by  husband  with  person  who  had  criminal  conversa- 
tion with  wife  that  he  would  not  make  matter  public  is  against  public  policy : 
McDonald  v.  Born.  135  Mich.  181,  97  N.  W.  693,  holding  mprtgage  purporting  on 
its  face  to  secure  the  repayment  of  money  on  certain  conditions  therein  ex- 
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pressed   is   void   where  the  money  was   in   reality   paid  to  mortgagor  to  enable 
mortgagee  to  conduct  a  house  of  ill  fame. 

Cited  in  note  (117  Am.  St.  Rep.  497)  on  contracts,  consideration  for  which  has 
partly  failed,  or  is  partly  illegal. 

31  L.  R.  A.  283,  CORLISS  v.  E.  W.  WALKER,  CO.  57  Fed.  434. 
|{  i  u  h  i    of  privacy. 

Approved  in  Murray  v.  Gast  Lithographic  &  Engraving  Co.  8  Misc.  38.  28  N. 
Y.  Supp.  271,  denying  injunction  to  parent  against  publication  of  infant's  por- 
trait. 

Cited  in  Atkinson  v.  John  E.  Doherty  &  Co.  121  Mich.  379,  46  L.  R.  A.  -2-12. 
footnote  p.  219,  80  Am.  St.  Rep.  507,  80  N.  W.  285,  denying  injunction  to  widow 
against  use  of  husband's  name  and  portrait  on  cigar  label,  and  referring  partic- 
ularly to  annotation  in  31  L.  R.  A.  283;  Roberson  v.  Rochester  Folding  Box  Co. 
171  N.  Y.  553,  59  L.  R.  A.  484,  footnote  p.  479,  89  Am.  St.  Rep.  828,  64  N.  E. 
442,  Reversing  64  App.  Div.  30,  71  X.  Y.  Supp.  876,  Which  Affirmed  32  Misc.  350, 
<!5  X.  Y.  Supp.  1109,  denying  right  to  injunction  or  damages  for  unauthorized 
publication  of  likeness  for  advertising  purposes;  Hilhnan  v.  Star  Pub.  Co.  64 
Wash.  695,  35  L.R.A.  (N.S.)  598,  117  Pac.  594,  holding  that  no  actionable  wrong 
arises  out  of  unauthorized  publication  of  one's  portrait,  although  it  is  in  con- 
nection with  that  of  another  person  who  is  accused  of  crime;  Henry  v.  Cherry, 
30  R.  I.  26,  24  L.R.A.(N.S.)  1002,  136  Am.  St.  Rep.  928,  73  Atl.  97.  18  Ann. 
Cas.  1006,  holding  that  publication  of  one's  photograph  without  his  consent  does 
not  interfere  with  his  constitutional  right  to  liberty;  State  v.  State  Journal  Co. 
77  Neb.  760,  9  L.R.A.(X.S.)  182,  110  N.  WT.  763,  to  the  point  that  right  to  re- 
strain publication  of  photograph  may  be  surrendered  to  public  by  act  of  in- 
dividual; Edison  v.  Edison  Polyform  &  Mfg.  Co.  73  N.  J.  Eq.  142,  67  Atl.  392, 
holding  that  injunction  will  lie  to  restrain  unauthorized  use  of  one's  nanif  and 
picture  in  connection  with  advertisement;  King  v.  Sheriffs,  129  WU.  47'2.  7 
L.R.A.(N.S.)  365,  116  Am.  St.  Rep.  967,  109  X.  W.  6.">6,  9  Ann.  Cas.  1013,  hold- 
ing that  act  of  artist  in  producing  portrait  of  person  without  authority  from 
photograph  left  with  him  for  certain  purpose,  is  violation  of  contract  and  breach 
of  trust;  Klug  v.  Sheriffs,  129  Wis.  472,  7  L.R.A.(N.S.)  365,  116  Am.  St.  Rep. 
967,  109  N.  W.  656,  9  Ann.  Cas.  1013,  as  to  elements  of  property  rights,  breach 
of  trust,  contract  or  confidence  in  the  right  of  privacy;  State  v.  State  Journal 
Co.  77  Neb.  759,  9  L.R.A.(N.S.)  382,  110  N.  W.  763,  as  to  right  of  person  to 
prevent  publication  of  his  photograph;  Pavesich  v.  New  England  L.  Ins.  Co.  122 
Ga.  209,  69  L.R.A.  110,  106  Am.  St.  Rep.  104,  50  S.  E.  68.  2  Ann.  (as.  .nil.  hold- 
ing publication  of  person's  picture  without  his  consent  as  part  of  advertisement 
actionable  without  proof  of  special  damage;  Von  Thodorovich  v.  Frans  Jose 
Beneficial  Asso.  154  Fed.  912,  holding  right  of  Emperor  of  Austria  to  restrain  use 
of  his  portrait  for  advertising  purposes  personal  and  injunction  to  restrain  such 
use  could  not  be  brought  by  counsel  of  Austria  residing  here. 

Cited  in  footnote  to  Schuyler  v.  Curtis,  31  L.  R.  A.  286,  which  denies  right  to 
enjoin  erection  of  statue  as  memorial  of  deceased  woman  as  invasion  of  right  of 
privacy. 

Cited  in  notes  (50  L.  R.  A.  397,  401)  on  use  of  negative  or  engraved  plates 
without  consent  of  party  who  has  paid  for  same;  (37  L.  R.  A.  785)  on  whether 
a  court  of  equity  can  protect  personal  rights;  (7  L.R.A.(N.S.)  363)  on  right 
to  duplicate  portrait  or  photograph  without  consent;  (24  L.R.A. (N.S.)  991, 
998)  on  right  of  action  for  use  of  photograph  or  name  for  advertising;  (89  Am. 
St.  Rep.  849,  850,  852)  on  right  of  privacy. 
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31  L.  R.  A.  286,  SCHUYLER  v.  CURTIS,  147  N.  Y.  434,  70  N.  Y.  S.  R.  15,  49 
Am.  St.  Rep.  671,  42  N.  E.  22. 

Motion  for  reargument  denied  in  148  N.  Y.  738,  42  N.  E.  726. 
Rights    of    privacy. 

Cited  in  Hodecker  v.  Strieker,  39  N.  Y.  Supp.  516,  denying  injunction  to  mar- 
ried woman  against  husband's  paramour  bearing  his  surname;  Atkinson  v.  John 
E.  Doherty  &  Co.  121  Mich.  380,  46  L.  R.  A.  222,  footnote  p.  219,  80  Am.  St.  Rep. 
507,  80  N.  W.  285,  denying  injunction  to  widow  against  use  of  husband's  name 
and  portrait  on  cigar  label;  Roberson  v.  Rochester  Folding  Box  Co.  171  N.  Y. 
550,  59  L.  R.  A.  483,  footnote  p.  479,  89  Am.  St.  Rep.  828,  64  N.  E.  442,  Revers- 
ing 64  App.  Div.  30,  71  N.  Y.  Supp.  876,  Which  Affirmed  32  Misc.  350,  65  N.  Y. 
Supp.  1109,  denying  right  to  injunction  or  damages  for  imauthorized  publication 
of  likeness  for  advertising  purposes;  Wyatt  v.  Hall's  Portrait  Studio,  71  Misc. 
201,  128  N.  Y.  Supp.  247,  holding  that  action  for  violation  of  right  of  privacy 
brought  under  civil  rights  law  does  not  survive  plaintiff's  death ;  Munden  v. 
Harris,  153  Mo.  App.  657,  134  S.  W.  1076,  holding  that  publishing  of  picture  of 
another  without  his  consent  is  invasion  of  his  right  of  privacy  for  which  action 
lies:  Pavesich  v.  New  England  L.  Ins.  Co.  122  Ga.  209,  69  L.R.A.  Ill,  106  Am. 
St.  Rep.  104,  50  S.  E.  68,  2  Ann.  Cas.  561,  holding  publication  of  picture  of  a 
person  without  his  consent  for  purpose  of  exploiting  the  publisher's  business, 
actionable;  Edison  v.  Edison  Polyform  &  Mfg.  Co.  73  N.  J.  Eq.  140,  67  Atl.  392, 
holding  injunction  will  lie  against  publication  of  one's  picture  in  connection  with 
a  certain  advertisement  that  a  certain  medical  preparation  is  compounded  ac- 
cording to  formula  devised  by  him;  Henry  v.  Cherry  &  Webb,  30  R.  I.  21,  24 
L.R.A.  (N.S.)  1000,  136  Am.  St.  Rep.  928,  73  Atl.  97,  18  Ann.  Cas.  1006,  holding 
right  a  personal  tort  right  and  not  a  right  of  property;  Klug  v.  Sheriffs,  129 
Wis.  470,  7  L.R.A.  (N.S.)  364,  116  Am.  St.  Rep.  967,  109  N.  W.  656,  9  Ann.  Cas. 
1013,  as  to  whether  painting  portrait  of  deceased  an  invasion  of  right  of  privacy : 
Mabry  v.  Kettering,  89  Ark.  552,  117  S.  W.  746,  16  Ann.  Cas.  1123,  holding  on  a 
preliminary  hearing  the  court  will  not  restrain  officers  charged  with  enforce- 
ment of  criminal  laws  from  developing  photographs  of  persons  accused  of  crime 
for  the  purpose  of  identifying  them. 

Cited  in  footnote  to  Bradt  v.  New  Nonpareil  Co.  45  L.  R.  A.  681,  which  de- 
nies mother's  right  to  damages  for  libelous  publication  as  to  adult  son. 

Cited  in  notes  (  37  L.  R.  A.  785)  on  whether  a  court  of  equity  can  protect 
personal  rights;  (31  L.R.A.  284)  on  law  of  privacy;  (24  L.R.A. (N.S.)  993) 
on  right  of  action  for  use  of  photograph  or  name  for  advertising;  (89  Am.  St. 
Rep.  847,  848,  850,  851,  852)  on  right  of  privacy. 

Held   (obiter)  in  Owen  v.  Partridge,  40  Misc.  421,  82  N.  Y.  Supp.  248,  denying 
to  one  arrested  on  suspicion  and  discharged  injunctive  relief  to  obtain   surren- 
der of  measurements  and  photographs  taken  by  police  department. 
Injunction. 

Cited  in  Cummings  v.  Bailey,  53  Misc.  149,  104  N.  Y.  Supp.  283,  as  to  when 
injunction  will  be  granted  to  prevent  a  wrong. 

Cited  in  note   (1  L.R.A. (N.S.)   1148)   on  injunction  to  protect  personal  right. 
Effect   of   novelty  of  action. 

Cited  in  Beach  v.  Bryan,  155  Mo.  App.  55,  133  S.  W.  635,  holding  that  novelty 
of  action  justifies  exercise  of  extreme  caution  in  permitting  it  when  it  involves 
new  application  of  recognized  rules  of  law  or  equity. 
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31   L.  R.   A.   294,   STATE   v.   GLEIM,    17   Mont.    17,   52   Am.   St.   Rep.    655,   41 

Pac,  998. 
Burden    of    establishing-    guilt. 

Approved  in  State  v.  Schnepel,  23  Mont.  528,  59  Pac.  927,  holding  mere  pre- 
ponderance of  evidence  not  sufficient  to  establish  guilt;  State  v.  Young,  9  N.  D. 
169,  82  N.  W.  420;  State  v.  Cohen,  108  Iowa,  211,  75  Am.  St.  Rep.  213,  78  N. 
W.  857,  holding  conviction  unauthorized  when  essential  fact  not  proved  beyond 
reasonable  doubt. 

Cited  in  State  v.  Martin,  29  Mont.  279,  74  Pac.  725,  as  to  what  constitutes 
reasonable  doubt. 
Instruction  as   to   weight   of   testimony. 

Approved  in  State  v.  Gay,  18  Mont.  62,  44  Pac.  411,  sustaining  refusal  to  in- 
struct that  dying  declarations  should  be  received  with  great  caution;  Fincher  v. 
People,  26  Colo.  176,  56  Pac.  902,  holding  erroneous,  instruction  that  confession 
may  be  entitled  to  great  weight;  "State  v.  Pepo,  23  Mont.  481,  59  Pac.  721,  sus- 
taining refusal  to  instruct  as  to  weight  of  testimony;  Yoder  v.  Reynolds,  28 
Mont.  196,  72  Pac.  417,  holding  error,  instruction  by  court  as  to  weight  to 
be  given  testimony. 

Cited  in  State  v.  Blydenburg,  135  Iowa,  279,  112  N.  W.  634,  14  Ann.  (as. 
443,  holding  where  guilt  of  defendant  rests  entirely  upon  circumstantial  evi- 
dence the  jury  should  be  so  told,  and  charge  should  state  the  rules  of  law  gov- 
erning cases  in  which  circumstantial  evidence  is  relied  upon :  Ausmus  v.  People. 
47  Colo.  208,  107  Pac.  204:  State  v.  Keerl,  29  Mont.  519,  101  Am.  St.  Rep. 
579,  75  Pac.  362;  State  v.  Jones,  32  Mont.  451,  80  Pac.  1095;  State  v.  Lu  Sin-. 
34  Mont.  39,  85  Pac.  521,  9  Ann.  Cas.  344, — holding  weight  of  evidence  is  for  the 
jury. 
Cross  examination. 

Cited  in  State  v.  Rhys,  40  Mont.  136,  105  Pac.  494,  as  to  latitude  allowed  in 
cross-examination;  State  v.  Rogers,  31  Mont.  8,  77  Pac.  293,  holding  irreh-van.. 
question  tending  to  degrade  witness  improper;  State  v.  Shockley,  29  Utah.  .",.!. 
110  Am.  St.  Rep.  639,  80  Pac.  865,  holding  error  to  permit  state  to  cross- 
examine  defendant  as  to  commission  of  other  crimes  in  no  wise  connected  with 
crime  for  which  he  was  on  trial. 

Cited  in  note  (11  Eng.  Rul.  Cas.  157)  on  cross-examination  and  impeachment 
of  witness. 

31  L.  R.  A.  298,  BUTTE,  A.  &  P.  R.  CO.  v.  MONTANA  UNION  R.  CO.   16  Mont. 

504,  50  Am.  St.  Rep.  508,  41  Pac.  232. 
Condemnation  of  r  in  In   of  way. 

Approved  in  Ellinghouse  v.  Taylor,  19  Mont.  466,  48  Pac.  757,  sustaining  act 
authorizing  condemnation  of  right  of  way  for  irrigation  ditch ;  Glass  v.  Basin 
Min.  &  Concentrating  Co.  22  Mont.  155,  55  Pac.  1047,  holding  right  to  take  prop- 
erty against  owner's  will  depends  upon  rigorous  compliance  with  law;  Kansas  & 
T.  Coal  R.  Co.  v.  Northwestern  Coal  &  Min.  Co.  161  Mo.  310,  51  L.  R.  A.  943,  84 
Am.  St.  Rep.  717,  61  S.  W.  684,  sustaining  right  of  railroad  to  condemn  land  for 
right  of  way;  Chicago  &  N.  W.  R.  Co.  v.  Morehouse,  112  Wis.  13,  56  L.  R.  A. 
245,  footnote  p.  240,  88  Am.  St.  Rep.  918,  87  N.  W.  849,  sustaining  right  to  con- 
demn land  for  spur  track  to  reach  large  ice  industry;  Kansas  &  T.  Coal  R.  Co.  v. 
Northwestern  Coal  &  Min.  Co.  161  Mo.  325,  51  L.  R.  A.  948,  footnote  p.  936,  84 
Am.  St.  Rep.  717,  61  S.  W.  684,  holding  railroad  company  entitled  to  exercise 
of  eminent  domain,  though  railroad  short  and  built  chiefly  to  transport  coal  of 
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particular  company;  Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  590,  66  L.  R.  A.  392, 
57  Atl.  1001,  sustaining  right  of  acquisition  by  eminent  domain  of  property  for 
branch  track  to  quarry  for  accommodation  of  owner,  if  public  may  also  use  it 
when  necessary. 

Cited  in  Northern  P.  R.  Co.  v.  McAdow,  44  Mont.  554,  121  Pac.  473,  holding 
that  convenience  of  operation  and  enhancement  of  profits  of  business  are  not 
alone  sufficient  reasons  for  permitting  railroad  to  condemn  land  for  purpose  of 
change  in  location  of  line;  Ozark  Coal  Co.  v.  Pennsylvania  Anthracite  R.  Co.  97 
Ark.  501,  134  S.  W.  634,  Ann.  Cas.  1912  D,  1000,  holding  that  if  public  have 
right  to  use  railroad  for  shipping  purpose,  it  may  exercise  right  of  eminent  do- 
main although  principal  object  may  be  development  of  coal  mine  of  private 
corporation;  Kipp  v.  Davis-Daly  Copper  Co.  41  Mont.  539,  36  L.R.A. (NS.)  670, 
110  Pac.  237,  21  Ann.  Cas.  1372,  holding  that  conveying  ore  from  mine  and 
supplies  to  it  is  public  use  for  which  railroad  track  may  be  laid  in  public  street, 
where  it  can  also  be  used  for  other  uses  by  public;  Bedford  Quarries  Co.  v. 
Chicago,  I.  &  L.  R.  Co.  175  Ind.  307,  35  L.R.A.  (N.S.)  644,  94  N.  E.  326,- holding 
that  right  of  eminent  domain  may  be  exercised  to  secure  right  of  way  for  exten- 
sion of  side  track  to  quarry,  where  it  will  extend  over  land  overlaid  with  build- 
ing stone  and  will  be  open  to  use  of  everyone;  Caretta  R.  Co.  v.  Virginia-Poca- 
hontas  Coal  Co.  62  W.  Va.  192,  57  S.  E.  40],  holding  fact  that  route  of  proposed 
railroad  is  through  a  mountainous  and  sparsely  settled  country  or  that  the 
number  of  persons  who  would  use  it  is  limited,  is  immaterial,  provided  all  have 
a  right  to  use  it;  State  ex  rel.  Northwestern  Coal  R.  Co.  v.  Willcuts,  140  Vis. 
454,  122  N.  W.  1048.  holding  fact  that  a  large  part  of  the  business  done  by  a 
railway  company  is  done  for  a  coal  company  owned  and  controlled  by  practically 
the  same  persons  does  not  deprive  railway  company  of  its  character  of  common 
carrier  or  render  its  property  devoted  to  a  private  use. 

Cited  in  footnotes  to  Denver  Power  &  Irrig.  Co.  v.  Colorado  &  S.  R.  Co.  60 
L.  R.  A.  383.  which  denies  power  of  reservoir  company  to  condemn  land  devoted 
to  purpose  of  railroad  unless  public  necessity  requires:  Diamond  Jo  Line  (Steam- 
ers v.  Davenport,  54  L.  R.  A.  859,  which  authorizes  condemnation  for  public 
wharf  of  land  used  by  carrier  as  landing  place;  Healy  Lumber  Co.  v.  Morris, 
63  L.  R.  A.  821.  which  denies  power  to  acquire  easement  over  land  for  trans- 
portation to  market  of  logs  of  private  owner;  Ulmer  v.  Lime  Rock  R.  Co.  66 
L.R.A.  387.  which  sustains  right  to  acquire  by  eminent  domain  right  of  way  for 
branch  track  to  sustain  quarry  when  intended  for  use  of  public  though  primary 
purpose  is  accommodation  of  owner  of  quarry. 

Cited  in  notes   (1  L.R.A.  (N.S.)  978)   on  exercise  of  eminent  domain  for  mining 
road:    (22  L.R.A. (N.S.)    185)    on  power  to  condemn  right  of  way  for  track  to 
private  establishment. 
U»e    of    condemned    land. 

Cited  in  Burton  v.  Laughrey,  18  Mont.  44,  44  Pac.  406,  denying  ejectment  to 
prior  occupant  of  land  granted  by  Congress  for  right  of  way;  Samish  River  Boom 
Co.  v.  L'nion  Boom  Co.  32  Wash.  600.  73  Pac.  670,  holding  property  sold  by  si;ite 
to  boom  company  not  actually  using  same,  subject  to  appropriation  by  another 
boom  company  for  similar  use. 

Cited  in  footnote  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Ohio  Postal  Teleg. 
Cable  Co.  62  L.  R.  A.  941,  which  denies  right  to  appropriate  any  part  of  rail- 
road right  of  way  for  telegraph  line  until  determination  entered  of  record  that 
such  appropriation  will  not  interfere  with  authorized  practical  uses  by  railroad 
company. 
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Cited  in  note    (102  Am.  St.  Rep.  818,  819,  821)    on  uses  for  which  power  of 
eminent  domain  cannot  be  exercised. 
Creasing    another    company'*    tracks. 

Cited  in  Butte,  A.  &  P.  R.  Co.  v.  Montana  Union  R.  Co.  10  Mont.  551,  41  Pae. 
248,  holding  that  railway  may  cross  tracks  of  another  company ;  Indianapolis 
&  V.  R.  Co.  v.  Indianapolis  &  M.  Rapid  Transit,  33  Ind.  App.  J543,  67  N.  E.  1013, 
holding  statute  giving  interurban  railroads  the  right  to  cross  intersecting  high- 
Avays  and  railroads  does  not  authorize  the  appropriation  of  a  railroad  right  of 
way  longitudinally  in  whole  or  in  part;  Kansas  City,  S.  &  G.  R.  Co.  v.  Louisiana 
Western  R.  Co.  116  La.  183,  5  L.R.A.(N.S.)  518,  40  So.  627,  7  Ann.  CHS.  831, 
holding  where  proposed  spur  track  is  intended  for  transfer  of  freight  to  and  from 
-a  number  of  industrial  plants  the  railroad  company  constructing  such  track 
has  right  to  appropriate  the  necessary  crossings  over  the  spur  tracks  of  another 
railroad  company:  State  ex  rel.  North  Coast  R.  Co.  v.  Northern  P.  R.  Co.  49 
Wash.  85,  94  Pac.  907.  holding  in  condemning  the  right  to  cross  at  grade  the 
right  of  way  of  a  prior  railroad  company  it  is  proper  to  charge  petitioner-  with 
cost  of  installing  and  maintaining  a  necessary  interlocking  devise;  State  ex  rel. 
Northern  P.  R.  Co.  v.  Railroad  Commission,  140  Wis.  164,  121  N.  W.  919,  hold- 
ing to  compel  senior  railway  company  to  pay  any  part  of  the  expense  occasions i 
Dy  crossing  of  its  road  by  junior  company  taking  property  without  compensation. 

Cited  in  footnote  to  Detroit,  Ft.  W.  &  B.  I.  R.  Co.  v.  Osborn,  62  L.  R.  A.   14!) 
which  holds  street  car  company,  as  well  as  railroad  crossing  its  tracks,  subject 
to  power  of  state  as  to  imposition  of  expense  of  additional  safeguards  necessary 
to  avoid  accidents. 
Public    use. 

Cited  in  Sisson  v.  Buena  Vista  County,  128  Iowa,  454,  70  LJI.A.  445,  104 
K.  W.  454.  holding  drainage  a  public  use;  Johnson  County  v.  Minnear,  72  Kan. 
329,  83  Pac.  828,  holding  limited  use  by  public  sufficient  to  give  road  all  the 
legal  characteristics  of  public  highway:  Helena  Power  Transmission  Co.  v. 
Spratt,  35  Mont.  125,  8  L.R.A.(N.S.)  571,  88  Pac.  773,  10  Ann.  Cas.  1055.  hold- 
ing taking  of  land  for  purpose  of  flooding  it,  rendered  necessary  by  construction 
of  dam  for  generating  electric  power  to  be  sold  to  public  and  also  utilized  for 
purpose  of  pumping  water  up  arid  lands,  public  use:  Dotson  v.  Atchison,  T.  & 
S.  F.  R.  Co.  81  Kan.  822,  106  Pac.  1045;  State  ex  rel.  Ami  Co.  v.  Superior  Ct. 
42  Wash.  680,  85  Pac.  669, — holding  fact  that  not  very  many  persons  will  enjoy 
use  does  not  render  it  private. 

Cited  in  note  (1  L.R.A. (N.S.)  210)  on  taking  property  for  irrigating  or  drain- 
ing private  lands. 
Appropriation    of   property   already   devoted   to    public   use. 

Cited  in  Carlson  v.  Helena,  39  Mont.  105,  102  Pac.  39,  17  Ann.  Cas.  \-2:',:',. 
holding  property  devoted  to  a  public  use  may  be  appropriated  to  a  more  neces- 
sary public  use;  Portneuf  Irrigating  Co.  v.  Budge.  16  Idaho,  131,  100  Par. 
1046,  18  Ann.  Cas.  674,  holding  where  necessity  for  the  taking  is  shown  one 
canal  company  will  be  allowed  to  condemn  a  part  of  right  of  way  of  another 
canal  company  for  the  purpose  of  enlarging  the  old  canal  to  a  sufficient  capacity 
to  carry  additional  volume  of  water  as  may  be  needed  for  use  of  the  latter  com- 
pany: Re  Milwaukee  Southern  R.  Co.  124  Wis.  .")():?.  H)2  X.  W.  401.  holding  under 
statute  railroad  corporation  has  no  right  to  condemn  and  take  for  its  uses  any 
part  of  a  public  park  if  without  such  taking  it  can  efficiently  and  beneficially 
exercise  the  power  of  locating  and  building  its  road  between  the  termini  thereof. 
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Cited  in  note   (24  L.R.A. (N.S.)   385)   on  right  to  condemn  property  previously 
condemned  or  purchased  for  public  use,  but  not  actually  used. 
Judicial  power  over  eminent  domain. 

Cited  in  notes  (22  L.R.A. (N.S.)  9,  43,  49,  57,  59,  103,  129,  130,  154)  on  judicial 
power  over  eminent  domain;    (11  L.R.A. (N.S.)   943)   on  necessity  of  taking  par- 
ticular land  by  eminent  domain,  as  a  judicial  question;    (88  Am.  St.  ,Rep.  931) 
on  existence  of  public  use  as  question  for  courts. 
Discrimination    by    railroad. 

Cited  in  John  v.  Northern  P.  R.  Co.  42  Mont.  36,  32  L.R.A.(N.S.)  93,  111 
Pac.  632,  on  right  of  railroad  to  issue  free  passes  in  view  of  section  5  of  article 
15  of  state  constitution. 

31  L.  R.  A.  313,  BALTIMORE  &  P.  R.  CO.  v.  SWANN,  81  Md.  400,  32  Atl.  175. 
Injury    to    pusseng'er. 

Cited  in  Jones  v.  United  R.  &  Electric  Co.  99  Md.  67,  57  Atl.  620,  holding  pre- 
sumption of  negligence  on  part  of  street  car  company  where  passenger  was  in- 
jured by  a  collision  with  vehicle;  Fitch  v.  Mason  City  &  L.  C.  Traction  Co.  124 
Iowa,  671,  100  N.  W.  618,  holding  presumption  of  negligence  on  part  of  carrier 
where  passenger  is  thrown  out  of  his  seat  by  sudden  lurch  of  car. 

Cited  in  footnotes  to  Harrison  v.  Sutter  Street  R.  Co.  55  L.  R.  A.  608,  which 
denies  presumption  of  negligence  from  injury  to  street  car  passenger  by  collision 
of  car  with  vehicle;  Florida  C.  &  P.  R.  Co.  v.  Sullivan,  61  L.  R.  A.  410,  which 
denies  negligence  of  white  passenger  in  riding  in  car  set  apart  for  negroes; 
Springer  v.  Ford,  •  52  L.  R.  A.  930,  which  sustains  presumption  of  negligence 
from  injury  to  passenger  by  unexplained  breaking  of  elevator  appliance. 

Cited  in  notes  (42  L.R.A.  110)  on  duty  of  railroad  companies  to  heat  cars; 
(13  L.R.A.  (N.S.)  615)  on  presumption  of  negligence  from  injury  to  passenger; 
(113  Am.  St.  Rep.  989,  1020)  on  presumption  of  negligence  from  happening  of 
accident  causing  personal  injuries. 

Distinguished  in  State  use  of  Sharkey  v.  Lake  Roland  Elev.  R.  Co.  84  Md. 
168,  34  Atl.  1130,  holding  deceased  negligent  in  stepping  out  on  footboard  of 
rapidly  moving  car. 

31  L.  R.  A.  317,  WALLACE  v.  DRIVER,  61  Ark.  429,  33  S.  W.  641. 
Kiparian    rights. 

Approved  in  Peuker  v.  Canter.  62  Kan.  371,  63  Pac.  617,  holding  one  becoming 
riparian  proprietor  by  erosion  of  own  and  neighbor's  lands  entitled  to  propor- 
tional share  of  alluvion  within  latter's  lines;  Widdecombe  v.  Chiles,  173  Mo. 
203,  61  L.  R.  A.  312,  96  Am.  St.  Rep.  507,  73  S.  W.  444,  holding  that  accre- 
tions to  riparian  land,  which  became  such  by  washing  away  of  intervening  land 
retained  by  government,  which  go  beyond  original  line  of  river,  belong  to  gran- 
tee, and  not  to  government. 

Cited  in  McCormack  v.  Miller,  239  Mo.  469,  144  S.  W.  101,  holding  that  if 
stream  changes  its  course  suddenly  and  in  such  manner  as  not  to  destroy  in- 
tegrity of  land  it  is  not  accretion  and  boundary  line  remains  as  before  change 
of  channel;  Mallory  v.  Brademyer,  76  Ark.  540,  89  S.  W.  551,  holding  in  action 
of  ejectment  burden  of  proving  title  by  accretion  was  upon  plaintiff;  Nix  ,v. 
Pfoifer,  73  Ark.  203,  83  S.  W.  951,  holding  land  formed  by  gradual  and  imper- 
ceptible accretion  or  rescission  belongs  to  owner  of  contiguous  land;  Fowler  v.. 
Wood,  73  Kan.  544,  6  L.R.A.(N.S.)  176.  117  Am.  St.  Rep.  534,  85  Pac.  763,  hold- 
ing new  formations  arising  from  bed  of  a  river  belong  to  owner  of  the  bed,  and 
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new  formations  added  to  a  bar  or  an  island  in  the  channel  of  a  river  by  process 
of  accretion  or  reliction  belong  to  owner  of  island  or  bar. 

Cited  in  notes  (38  L.  R.  A.  8-19)  on  effect  of  sudden  submergence  on  title  to 
land;  (58  L.R.A.  677)  on  title  to  islands;  (72  Am.  St.  Rep.  281,  286)  on  lav.  of 
accretions  applicable  to  islands  in  navigable  rivers. 

31  L.  R,  A.  321,  TEXAS  &  P.  R.  CO.  v.  SMITH,  14  C.  C.  A.  509,  30  U.  S.  App. 

176,  67  Fed.  524. 
Railroad    employees   as    passengers. 

Followed  without  discussion  in  later  appeal  in  26  C.  C.  A.  687,  52  U.  S.  App. 
280,  81  Fed.  1007. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Stuber,  54  L.  R.  A.  698,  48  C.  C.  A. 
152,  108  Fed.  934,  holding  foreman  of  water  supply  not  passenger  while  riding 
on  pass  in  performance  of  duties;  Mexican  C.  R.  Co.  v.  Sprague,  52  C.  C.  A. 
319,  114  Fed.  545,  holding  roadmaster  fellow  servant  with  engineer  when  riding 
in  discharge  of  duty. 

Cited  in  Westphal  v.  Chester  Traction  Co.  11  Del.  Co.  Rep.  525,  holding  that 
workman  who  is  carried  to  his  place  of  work  by  railroad  as  part  of  his  wages  is 
passenger;  Southern  R.  Co.  v.  West,  4  Ga.  App.  676,  62  S.  E.  141,  holding  bridge 
builder  and  repairer  furnished  with  a  car  in  which  he  and  his  associates  lived 
and  in  which  they  were  transported  from  place  to  place  over  the  road  as  their 
services  were  required,  employee  and  not  a  passenger. 

Cited  in  footnotes  to  Travelers'  Ins.  Co.  v.  Austin,  59  L.  R.  A.  107,  which 
holds  railroad  paymaster  traveling  on  company's  business  from  station  to  sta- 
tion, not  a  passenger  within  meaning  of  accident  policy;  Chattanooga  Rapid 
Transit  Co.  v.  Venable,  51  L.  R.  A.  886,  which  holds  night  watchman  at  depot 
getting  on  train  to  announce  readiness  to  resume  duty,  a  passenger;  Louisville 
A  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381.  which  holds  station  agent  riding  on 
train  without  paying  fare  several  hours  after  work  ended,  a  passenger;  lannone 
v.  New  York,  N.  H.  &  H.  R.  Co.  46  L.  R.  A.  730,  which  holds  railroad  employee 
gratuitously  carried  home  after  work  not  a  passenger:  Dickinson  v.  West  End 
Street  R.  Co.  52  L.  R.  A.  326.  which  holds  street  railway  employee  riding  gra- 
tuitously not  fellow  servant  of  motorman;  Peterson  v.  Seattle  Traction  Co.  53 
L.  R.  A.  586,  which  holds  member  of  construction  gang  riding  home  on  ticket 
after  day's  work,  not  fellow  servant  of  those  operating  car;  Sanderson  v.  Pan- 
ther Lumber  Co.  55  L.  R.  A.  908.  which  holds  foreman  of  lumber  camp  riding 
on  log  train  t6  and  from  camp,  fellov  servant  of  persons  operating  train. 

Cited  in  note   (19  L.R.A.  (N.S.)    717)    on  employee  of  railroad  or  street  rail- 
way as  a  passenger  while  being  carried  to  or  from  work. 
Pasties    exempting    from    liability    for    negligence. 

Cited  in  footnotes  to  Payne  v.  Terre  Haute  &  I.  R.  Co.  56  L.  R.  A.  472.  which 
sustains  stipulation  in  pass  releasing  carrier  from  liability  for  negligence;  Whit- 
ney v.  New  York,  N.  H.  &  H.  R.  Co.  50  L.  R.  A.  615,  which  holds  void,  conditions 
in  employee's  pass  given  in  pursuance  of  contract  by  which  he  assumes  risk  of 
carrier's  negligence;  McNeill  v.  Durham  &  C.  R.  Co.  67  L.R.A.  227.  which  holds 
that  acceptance  of  free  transportation  which  carrier  is  prohibited  under  penalty 
from  granting  does  not  prevent  a  recovery  for  injuries  due  to  carrier's  negli- 
gence. 

Cited  in  note  in  (37  L.R.A. (N.S.)  250)  on  validity  of  stipulation  in  pass  limit- 
ing carrier's  liability. 
Liability    of   railway    company   as    to    bridges. 

Cited  in  McCabe  &  S.  Constr.  Co.  v.  Wilson,  17  Okla.  365,  87  Pac.  320,  holding 
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railway  company  liable  to  fireman   injured  by  reason  of  defective  condition  of 

bridge. 

Duty    of    master    to    provide    sufficient    help. 

Cited  in  note  (17  L.R.A.  (N.S.)  775)  on  duty  of  master  to  provide  sufficient 
help. 

31  L.  R.  A.  325,  NELSON  v.  DAVIDSON,  160  111.  254,  52  Am.  St.  Rep.  338,  43 

N.  E.  361. 
What   constitutes   color  of  title. 

Followed  without  discussion  in  Nelson  v.  Riddell,  160  111.  306,  43  N.  E.  364, 
and  Nelson  v.  Davidson,  160  111.  389,  43  N.  E.  364. 

Approved  in  Clayton  v.  Feig,  179  111.  539,  54  N.  E.  149,  holding  deed  purport- 
ing to  convey  title  good  as  color  of  title;  Westenfelder  v.  Green,  76  Fed.  930. 
holding  deed  sufficient  to  constitute  color  of  title  and  set  statute  of  limitations 
running. 

Cited  in  Field  v.  Peeples,  180  111.  390,  54  N.  F..  304,  holding  ejectment  will 
lie  against  claimants  in  fee  before  former  life  tenant's  death  when  life  interest 
merged  with  remainder  by  grant;  Sharp  v.  Shenandoa'i  Furnace  Co.  100  Va.  37, 
40  S.  E.  103,  holding  color  of  title  that  which  has  semblance  of  title  but  which 
in  fact  is  no  title;  Hamilton  v.  Witner,  50  Wash.  696,  126  Am.  St.  Rep.  921,  97 
Pac.  1084,  holding  an  irregular  or  void  guardian's  deed  in  partition  proceedings 
constitutes  color  of  title. 

Cited  in  note  (88  Am.  St.  Rep.  706,  708)  on  color  of  title. 

31  L.  R.  A.  329,  WALSER  v.  BOARD  OF  EDUCATION,   160  111.  272,  43  N.  E. 

346. 
Recovery    a&ainst    omitted    property    for    taxes    paid. 

Approved  in  Wabash  R.  Co.  v.  People,  196  111.  610,  63  N.  E.  1084,  holding  that 
full  tax  levy  having  been  paid  no  recovery  lies  against  omitted  property. 

Cited  in  School  Directors  v.  School  Directors,  232  111.  324,  83  N.  E.  849,  holding 
where  by  mistake  property  actually  situated  in  one  school  district  is  assessed 
for  school  taxes  and  the  taxes  are  paid  in  another  district,  the  school  directors 
of  the  former  district  cannot  compel  an  accounting  from  other  school  district. 
Recovery  of  voluntary  payments. 

Approved  in  Hudson  v.  People,  188  111.  106.  80  Am.  St.  Rep.  166,  58  N.  E. 
964,  holding  special  assessment  voluntarily  paid  not  recoverable  so  as  to  restore 
assessment;  Heath  &  M.  Mfg.  Co.  v.  National  Linseed  Oil  Co.  99  111.  App.  96, 
holding  money  not  recoverable  \vhen  voluntarily  paid  under  mistake  of  law; 
Otis  v.  People,  196  111.  546,  63  N.  E.  1053,  holding  illegal  taxes  not  recover- 
able when  voluntarily  paid  with  full  knowledge  of  circumstances;  Yates  v. 
Royal  Ins.  Co.  200  111.  206,  65  N.  E.  726,  holding  voluntary  payments  not  re- 
coverable though  tax  act  unconstitutional. 

Cited  in  Chicago  v.  McGovern,  226  111.  406,  80  N.  E.  895,  holding  voluntary 
payments  of  interest  on  assessment  not  recoverable  though  collection  of  inter- 
est was  illegal;  National  Bank  v.  Young,  125  111.  App.  142,  holding  money  paid 
voluntarily  by  one  with  knowledge  or  means  of  knowledge  of  all  the  facts  cannot 
be  recovered  back;  Foresters'  Bldg.  &  L.  Asso.  v.  Quinn,  119  111.  App.  577,  hold- 
ing where  a  shareholder  in  an  association  has  voted  his  shares  in  favor  of  the 
liquidation  of  such  association  and  has  accepted  dividends  thereof  after  liquida- 
tion, he  is  estopped  to  maintain  action  for  recovery  of  money  paid  for  such 
shares;  Barrows  v.  Mutual  Reserve  L.  Ins.  Co.  81  C.  C.  A.  71,  151  Fed.  466. 
L.R.A.  Au.  Vol.  IV.— 46. 
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holdin"  certain  payments  of  void  assessments  in  mutual  benefit  association  being 

voluntary. 

Effect  of  erroneous  tax  levy. 

Distinguished  in  Chicago,  I.  &  W.  R.  Co.  v.  People,  214  111.  306,  73  X.  E.  312, 
holding  the  fact  that  more  money  has  been  collected  for  road  taxes  than  the 
amount  certified  by  county  commissioners  as  the  sum  they  required  does  not  re- 
lieve a  taxpayer  from  liability  for  his  legal  proportion  of  tax  extended  against 
his  property  at  proper  rate;  Cincinnati,  I.  &  W.  R.  Co.  v.  People,  212  111.  548, 
72  X.  E.  763;  Cincinnati,  I.  &  W.  R.  Co.  v.  People,  212  III.  528,  72  X.  E.  770,— 
holding  fact  that  other  taxpayers  have  paid  the  full  amounts  assessed  against 
their  property  at  an  illegal  rate  without  objection  does  not  entitle  an  objecting 
taxpayer  to  have  the  amount  so  collected  in  excess  of  legal  rate  applied  toward 
discharge  of  taxes  assessed  against  his  property  at  legal  rate. 
Pleading^  for  recovery  of  tax  funds. 

Cited  in  People  ex  rel.  Wiley  v.  Helt,  116  111.  App.  392,  holding  petition  to 
compel  township  treasurer  to  credit  school  district  with  amount  of  taxes  col- 
lected should  allege  that  such  school  district  has  not  received  the  full  amount  of 
taxes  to  which  it  is  entitled. 

31  L.  R.  A.  331,  CICERO  &  P.  STREET  R.  CO.  v.  MEIXNER,  160  111.  320.  43 

N.  E.  823. 
What    constitutes   negligence   per   se. 

Approved  in  Illinois  C.  R,  Co.  v.  Anderson,  184  111.  304,  56  X.  E.  331,  hold- 
ing it  not  negligence  per  se  to  step  from  stock  chute  to  car  when  engine  approach- 
ing; West  Chicago  Street  R.  Co.  v.  Torpe,  187  111.  615,  58  N.  E.  (J07.  holding 
it  not  negligence  per  se  to  attempt  to  board  slowly  moving  train ;  Bloomington  & 
X.  R.  Co.  v.  Zimmerman,  101  111.  App.  186,  holding  it  not  negligence  //< v  .-••••  to 
alight  from  moving  street  car;  Springfield  Consol.  R.  Co.  v.  Hoetfner,  175  111.  639, 
51  X.  E.  884;  Xorth  Chicago  Street  R.  Co.  v.  Kaspers,  85  111.  App.  318;  West 
Chicago  Street  R.  Co.  v.  Lups,  74  111.  App.  428, — holding  it  not  negligence  per  se  to 
get  on  or  off  moving  street  car;  Eikenberry  v.  St.  Louis  Transit  Co.  103  Mo.  App. 
452,  .80  S.  W.  360,  holding  it  not  contributory  negligence  for  active  man  to  at- 
tempt to  board  slowly  moving  car  at  ordinary  stopping  place;  Consolidated  Coal 
Co.  v.  Bokamp,  181  111.  15,  54  N.  E.  567,  holding  it  not  negligence  per  se  for  mine 
driver  to  jump  on  or  off  moving  car;  Walthers  v.  Chicago  &  X.  W.  R.  Co.  72  111. 
App.  362.  holding  it  negligence  per  se  to  mount  moving  train  without  advice  or 
consent  of  railroad's  agents;  Chicago  &  E.  I.  R.  Co.  v.  McElhaney,  87  111.  App. 
423,  holding  negligence  per  se  established  by  driver  recklessly  crossing  track  in 
front  of  train;  Chicago  &  G.  T.  R,, Co.  v.  Stewart,  77  111.  App.  71,  holding  error 
refusal  to  charge  that  attempt  to  board  moving  train  is  negligence:  Hope  v.  West 
Chicago  Street  R.  Co.  82  111.  App.  314.  holding  instruction  error  when  calculated 
to  create  impression  that  alighting  from  standing  electric  car  is  highly  danger- 
ous; Canfield  v.  Xorth  Chicago  Street  R.  Co.  98  111.  App.  5,  holding  for  jury  ques- 
tion of  pedestrian's  negligence  in  crossing  street;  McXulta  v.  Xorgren.  90  111.  App. 
493,  holding  question  of  negligence  for  jury  when  facts  disputed  or  more  than  one 
inference  possible;  Indianapolis  Street  R.  Co.  v.  Hockett.  159  Ind.  684.  66  N.  E. 
39,  holding  that  whether  alighting  trom  moving  street  car  is  negligence,  question 
for  jury;  Hunterson  v.  Union  Traction  Co.  205  Pa.  578.  55  Atl.  543  (dissenting 
opinion),  majority  holding  that  attempting  to  get  on  moving  electric  car  is  negli- 
gence per  se. 

Cited  in  Craw  v.  Chicago  City  R.  Co.  159  111.  App.  105,  holding  that  to  board 
moving  street  car  is  not  contributory  negligence  as  matter  of  law;  Baltimore  £ 
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O.  S.  R.  Co.  v.  Mullen,  217  111.  206,  2  L.R.A.  ( N.S. )  117,  75  N.  E.  474,  3  Ann. 
Cas.  1015,  holding  alighting  from  a  moving  train  in  the  darkness  at  the  direction 
of  conductor  or  brakeman  or  in  the  belief  that  the  train  had  come  to  a  stop  not 
negligence  per  se;  Chicago  Union  Traction  Co.  v.  Lundahl,  215  111.  293,  74  N.  E. 
155.  Affirming  117  111.  App.  227,  holding  it  not  negligence  per  se  for  one  to  at- 
tempt to  board  a  moving  street  car;  Crotzer  v.  Freeport  R.  Light  &  P.  Co.  150 
111.  App.  472;  Chicago  &  J.  Electric  Co.  v.  Lloyd,  129  111.  App.  158,— holding  it 
not  negligence  per  se  for  a  passenger  to  alight  from  a  moving  street  car;  Chi- 
cago City  R.  Co.  v.  Lundberg,  124  111.  App.  348,  holding  while  it  is  not  negli- 
gence per  se  as  a  general  proposition  for  a  passenger  to  alight  from  a  moving 
street  car  yet  the  circumstances  under  which  it  is  done  may  make  it  so:  Burke 
v.  Bay  City  Traction  &  Electric  Co.  147  Mich.  174,  110  N.  W.  524,  holding  it 
not  negligence  as  a  matter  of  law  for  a  street  car  passenger  to  attempt  to  alight 
at  a  regular  alighting  place  where  the  car  has  apparently  stopped  for  the  pur- 
pose of  permitting  passengers  to  alight;  Chicago  Union  Traction  Co.  v.  Han- 
thorn,  211  111.  370,  71  N.  E.  1022,  holding  failure  of  passenger  to  hold  the  hand 
rail  when  standing  on  step  of  street  car  not  negligence  per  se. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.-A.  802,  which 
holds  that  duty  to  exercise  care  to  avoid  injury  from  other's  negligence  does  not 
arise  till  negligence  apprehendible;  Spangler  v.  St.  Joseph  &  G.  I.  R.  Co.  63  L.  R. 
A.  634,  which  holds  carrier  liable  for  injury  to  passenger  by  missile  thrown 
through  window  by  fellow  passengers  known  to  be  intoxicated  and  to  have  threat- 
ened revenge  on  fellow  passengers  interfering  with  their  disorderly  conduct. 

Cited  in  notes   (38  L.R.A.  787,  788)   on  negligence  in  getting  on  or  off  moving 
street  car;    (42  L.  ed.  U.  S.  493)   on  duty  to  protect  and  contributory  negligence 
of  persons  about  to  take  train. 
Submission   to   jnry. 

Approved  in  Brezinski  v.  Swift  &  Co.  91  111.  App.  539,  holding  case  for  jury 
when  there  is  supporting  evidence  upon  which  verdict  may  reasonably  be  based; 
Corbin  v.  Western  Electric  Co.  78  111.  App.  525,  holding  that  case  should  be  sub- 
mitted to  jury  where  evidence  tends  to  prove  material  allegations;  North  Chicago 
Street  R.  Co.  v.  Wiswell,  168  III.  614,  48  N.  E.  407,  holding  case  for  jury  where 
evidence  tends  to  establish  averments  of  plaintiff's  declaration;  Foster  v.  Wads- 
worth-Howland  Co.  168  111.  517,  48  N.  E.  163,  and  Siddall  v.  Jansen,  168  111.  45, 
39  L.  R.  A.  114,  48  X.  E.  191,  holding  only  question  for  review,  on  request  for 
instruction  to  find  at  close  of  plaintiff's  case,  is  whether  there  is  evidence  sup- 
porting declaration;  Missouri  Malleable  Iron  Co.  v.  Hoover,  77  111.  App.  439,  and 
Dallemand  v.  Saalfeldt,  73  111.  App.  153,  Holding  instruction  to  find  for  defendant 
properly  refused  when  there  is  evidence  tending  to  support  case;  Finley  v.  West 
Chicago  Street  R.  Co.  90  111.  App.  370,  holding  submission  to  jury  unnecessary 
when  evidence  insufficient  to  support  verdict  for  complainant;  Wabash  R.  Co.  v. 
Jensen,  99  111.  App.  316,  holding  erroneous,  refusal  to  charge  that  if  both  parties 
negligent  no  recovery  should  bo  had. 
Estoppel  against  erroneous  instructions. 

Approved  in  Chicago.  B.  &  Q.  R.  Co.  v.  Murowski.  179  111.  79.  53  N.  E.  572,  hold- 
ins;  that  party  cannot  complain  of  erroneous  instruction  when  subsequently  secur- 
ing one  announcing  principle  complained  of:  Chicago  Terminal  Transfer  R.  Co. 
v.  Schmelling.  197  111.  624,  64  X.  E.  714,  holding  party  estopped  to  urge  negligence 
pei~  se  by  procuring  instruction  leaving  question  to  jury. 
Finality  of  jury  finding-. 

Approved  in  Mobile  &  O.  P>.   Co.  v.   Langsdorf,  69   111.  App.   189,  holding  jury 
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determination  final  as  to  ctHdibility  and  weight  of  testimony  in  absence  of  preju- 
dice or  error  by  court. 

Cited  in  Reiter  v.  Standard  Scale  &  Supply  Co.  237  111.  380,  86  N.  E.  745, 
holding  supreme  court  cannot  weigh  evidence  in  suit  at  law. 
Duty  to  stop  street  car  at   crossing;. 

Cited  in  Chicago  &  J.  Electric  R.  Co.  v.  Dice,  113  111.  App.  77,  holding  there 
is  no  duty   on   part  of   street  railway   company   to   stop   car   at  every   crossing 
regardless  of  whether  there  is  any  person  to  get  off  or  on  car. 
Contributory    n<-^  !  iu-  <  ii<'<-    :,s   question  of   fact. 

Cited  in  O'Hern  v.  Chicago  City  R.  Co.  151  111.  App.  211,  holding  a  person  who 
sees  the  approach  of  a  street  car  and  deliberately  seeks  by  running  to  pass  in 
front  of  it  guilty  of  contributory  negligence  as  matter  of  law.  Chicago  &  J. 
Electric  R.  Co.  v.  Barrows,  128  111.  App.  15,  holding  question  for  jury  whether 
or  not  it  was  negligence  for  a  traveler  to  attempt  to  cross  car  tract  at  regular 
place;  Belvidere  Gas  &  Electric  Co.  v.  Boyer,  122  111.  App.  125,  holding  contribu- 
tory negligence  is  a  question  of  fact  for  jury  unless  from  the  facts  admitted 
or  conclusively  proven  there  is  not  reasonable  chance  of  reasonable  minds  reach- 
ing different  conclusions. 

31  L.  R.  A.  335,  ROGERS  &  B.  HARDWARE  CO.  v.  CLEVELAND  BLDG.  CO.  132 

Mo.  442,  53  Am.  St.  Rep.  494,  34  S.  W.  57. 
Conflict  of  jurisdiction  in  receivership. 

Cited  in  footnote  to  Pendleton  v.  Lutz,  51  L.  R.  A.  649,  which  holds  jurisdiction 
by  state  court  of  action  against  corporation  not  ousted  by  subsequent  appoint- 
ment of  receiver  by  Federal  court. 
Effect   of   inadequate   consideration   on    execution   sale. 

Approved  in  Donham  v.  Hoover,  135  Mo.  216,  36  b.  W.  627,  holding  that  execu- 
tion sale  for  grossly  inadequate  price  will  be  set  aside  when  there  are  irregulari- 
ties: Davis  v.  McCann,  143  Mo.  178,  44  S.  W.  795,  holding  sheriff's  duty  to  return 
execution  ''no  sale  for  want  of  bidders"  when  bids  grossly  inadequate. 

Cited  in  State  ex  rel.  Hartley  v.  Innes,   137  Mo.  App.  425,   138   S.  W.   1168,. 
holding  inadequate  consideration  for  property  sold  at  sheriff's  sale  joined  with 
accident  or  surprise  to  a  party  interested,  constitute  grounds  for  setting  aside 
the  sale  on  a  timely  motion. 
Withdrawing:    property   after   bids. 

Cited  in  Anderson  v.  Wisconsin  C.  R.  Co.  107  Minn.  310,  20  L.R.A.iN.S.) 
1140,  131  Am.  St.  Rep.  462.  120  X.  W.  39.  16  Ann.  Cas.  379,  holding  at  any  time 
before  bid  at  an  auction  sale  is  acccepted  the  bidder  may  withdraw  his  offer 
to  purchase  or  the  owner  his  offer  to  sell. 

Cited  in  note   (57  L.  R.  A.  7S9)   on  right  to  withdraw  property  from  auction 
sale  after  it  has  been  offered. 
Priority    between    liens. 

Cited  in  note  (71  Am.  St.  Rep.  353.  376)  on  relation  of  receivers  to  pre- 
existing liens  and  remedies  for  their  enforcements. 

Distinguished  in  Schulenburg  v.  Harden.   146  Mo.  593.  48  S.  W.  472,  holding 
purchaser  at  sale  under  deed  of  trust  acquires  better  title  than  one  under  mechan- 
ic's  lion  for  enlargement  of  house. 
Interference   by   state   court   \vith    federal    receivership. 

Cited  in  note  (74  Am.  St.  Rep.  294)  on  interference  by  state  court  with  Fed- 
eral receivership. 


725  L.  R.  A.  CASES  AS  AUTHORITIES.  [31  L.R.A.  372 

31  L.  R,  A.  342,  STEVENS  v.  CARTER,  27  Or.  553,  40  Pac.  1074. 
Collateral  attack   upon   statute. 

Approved  in  Baker  County  v.  Benson,  40  Or.  208,  66  Pac.  815,  holding  legisla- 
tive act  assumed  valid  in  mandamus  to  compel  county  clerk  to  make  and  deliver 
certain  transcripts. 
<  on  ii-si    for  office. 

Cited  in  Couch  v.  State,  169  Ind.  273,  124  Am.  St.  Rep.  221,  82  N.  E.  457, 
holding  it  is  the  duty  of  an  officer  to  yield  possession  of  his  office  to  a  person  hav- 
ing prima  facie  right  thereto  and  if  such  officer  then  desires  to  contest  the  title 
to  the  office  he  must  proceed  in  the  manner  prescribed  for  contesting  claims 
thereto. 
When  mandamus  lies. 

Cited  in  footnote  to  People  ex  rel.  Corscadden  v.  Howe,  66  L.R.A.  664,  which 
holds  that  mandamus  will  lie  to  compel  payment  by  county  treasurer  of  salary 
of  superintendent  of  county  penitentiary  whom  commissioners  have  attempted  to 
remove  from  office  under  invalid  statute  during  time  lie  retains  possession  of  the 
office. 

Cited  in  notes  (35  L.R.A. (N.S.)  528)  on  mandamus  to  compel  usurper  of  office 
to  turn  over  papers;  (36  L.R.A.(N.S.)  1084)  on  mandamus  to  compel  officer  after 
expiration  of  term  to  perform  official  duty. 

31  L.  R.  A.  357,  STATE  ex  rel.  LAMAR  v.  JOHNSON,  35  Fla.  2,  16  So.  786. 
Collateral   attack  on   title   to   office. 

Approved  in  Morton  v.  Broderick,  118  Cal.  482,  50  Pac.  644,  holding  official  acts 
of  de  facto  body  valid  and  entitled  to  recognition  by  auditor;  Manor  v.  State,  149 
Ind.  318,  49  N.  E.  160,  holding  title  not  at  issue  in  mandamus  to  recover  township 
money  by  one  prima  facie  entitled  thereto. 

Cited  in  State  ex  rel.  Comstock  v.  Hempstead,  83  Conn.  558,  78  Atl.  442,  Ann. 
Cas.   1932   A.  927,  holding  that  office  is  full,  de  facto,  when  it  is  occupied  by 
one  by  virtue  of  appointment  or  election,  giving  color  of  title,  even  though  ap- 
pointment or  election   is   illegal. 
Mandamus. 

Cited  in  State  ex  rel.  Ellis  v.  Givens,  48  Fla.  175,  37  So.  308,  holding  man- 
damus proper  remedy  to  compel  delivery  of  records  of  office  to  one  duly  com- 
missioned by  governor. 

Cited  in  note  (13  L.R.A.  (N.S.)  664)  on  mandamus  to  try  who  is  de  facto  officer. 
Original  jurisdiction  In  iiuimlamus. 

Cited  in  note   (58  L.  R.  A.  853)   on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 
Allegations    of    alternative    writ    of    mandamus. 

Cited  in  State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co.  48  Fla.  126,  37  So. 
652,  holding  unequivocal  averments  will  support  implications  that  necessarily 
result  from  facts  alleged  on  general  demurrer;  Ellis  v.  Armstrong,  28  Okla.  314, 
134  Pac.  327,  holding  that  in  mandamus  under  statute  it  is  unnecessary  to  allege 
in  motion  elegibility  of  parties  stated  therein  to  have  been  elected  to  office. 

31  L.  R.  A.  372,  LOUISVILLE  &  N.  R.  CO.  v.  JOHNSON,  108  Ala.  62,  19  So.  51. 
Carrier's  duty  toward  Intoxicated  passenger. 

Approved  in  Hang  v.  Great  Northern  R.  Co.  8  N.  D.  27,  42  L.  R.  A.  669,  foot- 
note p.  664,  73  Am.  St.  Rep.  727,  77  N.  W.  97,  holding  carrier  liable  for  death  of 
drunken  passenger  from  exposure  after  expulsion  from  train:  Nash  v.  Southern 
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R.  Co.  136  Ala.  181,  96  Am.  St.  Rep.  19,  33  So.  932,  holding  that  allowing  intoxi- 
cated passenger  to  alight  at  destination,  not  proximate  cause  of  his  death  soon 
thereafter  while  trespassing  on  track. 

Cited  in  Central  R.  Co.  v.  Carleton,  163  Ala.  70,  51  So.  27,  on  the  intoxica- 
tion of  a  passenger  as  calling  for  extra  precaution  on  the  part  of  the  employee* 
of  a  train  to  see  that  he  is  not  injured;  Fox  v.  Michigan  C.  R.  Co.  138  Mich. 
440,  68  L.R.A.  341,  101  N.  W.  624,  5  Ann.  Cas.  68,  holding  a  recovery  might  be 
had  for  the  death  of  an  intoxicated  man  by  falling  from  the  platform  of  a  mov- 
ing car  where  no  warning  given  him  of  the  danger  of  going  on  the  platform  or 
effort  made  to  prevent  his  doing  so;  Bragg  v.  Norfolk  &  W.  R.  Co.  110  Va. 
871,  67  S.  E.  593,  holding  that  railroad  company  is  liable  for  death  of  pas- 
senger from  exposure,  where  he  was  in  helpless  condition  and  was  permitted 
to  wander  away  alone  after  having  been  carried  past  destination  and  then  re- 
moved from  train. 

Cited  in  footnotes  to  Bageard  v.  Consolidated  Traction  Co.  49  L.  R,  A.  424, 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  intoxi- 
cated, while  going  towards  back  of  station,  after  being  helped  to  front  where  way 
open  to  street ;  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  56  L.  R.  A.  580,  which  denies 
liability  to  drunken  passenger  ejected  at  station  where  ticket  expires,  for  injuries 
in  attempting  to  re-enter  train:  Wheeler  v.  Grand  Trunk  R.  Co.  54  L.  R.  A.  !)."».".. 
which  holds  carrier  liable  for  fall  of  drunken  passenger  permitted  to  dance  and 
stagger  near  door  of  baggage  car;  Waldron  v.  Louisville  &  N.- R.  Co.  54  L.  R.  A. 
919,  which  holds  carrier  liable  for  injury  to  drunken  trespasser  ejected  in  cut 
with  knowledge  that  other  train  will  soon  pass;  Korn  v.  Chesapeake  &  O.  R.  Co. 
63  L.  R.  A.  873.  which  holds  conductor  not  negligent  in  ejecting,  a  short  distano- 
from  the  station  for  refusal  to  pay  fare,  one  who,  while  apparently  intoxicated. 
was  able  to  walk,  and  converse  intelligently:  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
v.  Marrs's  Admrx.  70  L.R.A.  292,  which  holds  railroad  company  finding  asleep 
in  its  switch  yard  drunken  trespasser  who  has  recently  left  train  of  another 
company  at  its  station  required  to  either  see  him  safely  out  of  yard  or  exercise 
ordinary  care  to  avoid  injuring  him  in  operation  of  switch  engine. 

Cited  in  note  (40  L.  R.  A.  131)   on  intoxication  as  affecting  negligence. 

Distinguished  in  Hudson  v.  Lynn  &  B.  R.  Co.  185  Mass.  519,  71  N.  E.  66, 
holding  by  reason  of  statute  where  the  employees  on  a  street  car  remove  a 
person  apparently  in  a  stupor  from  the  use  of  intoxicants  and  lay  him  beside 
the  track  and  he  is  killed  by  the  same  car  on  the  return  trip  there  is  no  lia- 
bility on  the  part  of  the  railroad  company;  Habeck  v.  Chicago  &  N.  W.  R.  Co. 
146  Wis.  651,  132  N.  W.  618,  Ann.  Cas.  1912C.  485.  holding  that  passenger. 
who  after  being  ejected  from  train  for  refusal  to  pay  fare  walked  along  right 
of  way,  passing  across  highway  and  was  killed,  was  not  licensee  for  whose  safe- 
ty railroad  was  bound  to  keep  lookout. 

31  L.  R.  A.  374,  SCOTT  v.  STANDARD  OIL  CO.  106  Ala.  475,  19  So.  71. 
Protection  of  trade  names. 

Cited  in  Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.  90  C.  C.  A.  195.. 
163  Fed.  979,  holding  the  word  "ruberoid"  could  not  be  appropriated  as  a  trade 
mark  for  a  roofing  which  from  its  composition  is  in  the  nature  of  rubber,  it 
being  the  misspelling  of  a  word  commonly  used  as  descriptive  of  a  substitute  for 
rubber. 

Cited  in  footnotes  to  Fuller  v.  Huff,  51  L.  R.  A.  332,  which  sustains  right  to  en- 
join use  of  term  "health  food"  for  foods  previously  known  as  "sanitarium  food*:" 
American  Washboard  Co.  v.  Saginaw  Mfg.  Co.  50  L.  R.  A.  609.  which  holds  fals,- 
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description  of  zinc  washboards  as  "aluminum,"  not  unlawful  competition;  Le 
Republique  Francaise  v.  Saratoga  Vichy  Springs  Co.  65  L.R.A.  830,  which  holds 
conspicuous  use  of  word  "Vichy"  and  inconspicuous  use  of  word  "Saratoga"  on 
bottle  of  water  from  Saratoga  spring  unfair  competition  with  bottled  waters 
from  Vichy  in  France;  Kipling  v.  G.  P.  Putnam's  Sons,  65  L.R.A.  873,  which 
holds  merely  placing  a  design  on  the  covers  of  an  edition  of  an  author's  works 
without  registering  it  as  a  trademark  or  giving  notice  that  it  Is  such  does  not 
protect  it  from  use  by  others;  Shaver  v.  Heller  &  M.  Co.  65  L.R.A.  878,  which 
sustains  right  to  injunction  against  unfair  use  of  names  "American  Ball  Blue" 
and  "American  Wash  Blue"  under  which  a  large  and  lucrative  trade  has  been 
built  up. 

31  L.  R,  A.  379,  COM.  v.  MYERS,  92  Va.  809,  23  S.  E.  915. 
Statutes    affectingr    interstate    commerce. 

Approved  in  Lacey  v.  Palmer,  93  Va.  170,  31  L.  R.  A.  826,  57  Am.  St.  Rep.  795, 
24  S.  E.  930,  sustaining  statute  against  "pool  selling  and  so  forth"  as  valid  exer- 
cise of  police  power. 

Cited  in  footnotes  to  Singer  Mfg.  Co.  v.  Wright,  35  L.  R,  A.  497,  which  sus- 
tains state  statute  requiring  every  company  selling  sewing  machines  in  state  to 
pay  license  tax;  State  v.  Coop.  41  L.  R.  A.  501,  which  holds  purchase  of  frame 
for  portrait  in  accordance  with  option  included  in  order  for  making  portrait  in 
other  state  not  within  statute  against  peddling;  Racine  Iron  Co.  v.  McCommons, 
51  L.  R.  A.  134,  which  holds  traveling  agent  taking  orders  and  distributing  con- 
tents of  original  package  among  customers,  not  engaged  in  interstate  commerce; 
Re  Wilson,  48  L.  R.  A.  417,  which  holds  void  as  applied  to  sale  of  original  pack- 
ages territorial  statute  requiring  license  for  sale  of  coal  oil;  Brownback  v.  North 
Wales,  49  L.  R.  A.  446,  which  holds  valid  as  to  residents,  ordinance  requiring 
license  for  sale  01  goods  on  street  or  by  soliciting  orders  from  house^o  house. 

Cited  in  notes  (60  L.R.A.  692)  on  corporate  taxation  and  the  commerce 
clause;  (39  L.R.A.  (N.S.)  308)  on  license  or  occupation  tax  on  hawkers,  ped- 
dlers, and  persons  engaged  in  soliciting  orders  by  sample  or  otherwise,  as  vio- 
lating the  commerce  clause;  (46  L.  ed.  U.  S.  791)  on  peddlers  and  drummers  as 
related  to  interstate  commerce. 
Discriminations  against  nonresidents. 

Cited  in  footnote  to  Broadfoot  v.  Fayetteville,  39  L.  R.  A.  245,  which  sustains 
statute  discriminating  in  favor  of  nonresidents  of  city  as  to  allowing  stock  to  run 
at  large. 

Cited  in  note  (40  L.R.A.  (N.S.)  289)  on  discrimination  against  nonresidents, 
in  imposing  license  or  occupation  tax. 

31  L.  R.  A.  382,  VIOLETT  v.  ALEXANDRIA,  92  Va.  561,  53  Am.  St.  Rep.  825,  23 

S.  E.  909. 
Opportunity    for   hearing;   as    essential    to    due    process. 

Cited  in  Ward  Lumber  Co.  v.  Henderson-White  Mfg.  Co.  107  Va.  630,  17 
L.R.A.  (N.S.)  325,  59  S.  E.  476,  holding  a  statute  authorizing  the  service  of 
process  on  corporations,  excepting  municipal  and  banking  corporations,  by  pub- 
lication is  not  unconstitutional  as  not  affording  due  process  of  law. 

Distinguished  in  Fisheries  Comrs.  v.  Hampton  Roads  Oyster  Packers'  & 
Planters'  Asso.  109  Va.  586,  64  S.  E.  1041,  upholding  a  statute  prohibiting  the 
dse  of  natural  oyster  beds  and  making  the  decision  of  the  board  of  fisheries 
after  reasonable  notice  and  an  opportunity  for  a  hearing,  conclusive  on  the  par- 
ties. 
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—  In    assessment*. 

Approved  in  Heth  v.  Radford,  96  Va.  274,  31  S.  E.  8,  holding  assessment  invalid 
in  not  providing  opportunity  for  hearing  and  contest;  Norfolk  v.  Young,  97  Va 
729,  47  L.  R.  A.  576,  34  S.  E.  886,  holding  local  improvement  assessment  void  in 
not  providing  for  notice  and  hearing;  Rolph  v.  Fargo,  7  N.  D.  671,  42  L.  R.  A. 
658,  76  N.  W.  242,  holding  right  to  hearing  universally  recognized  on  assessment 
according  to  benefits. 

Cited  in  Adams  y.  Roanoke,  102  Va,  63,  45  S.  E.  881,  holding  a  statute  pro- 
viding for  local  assessments  is  not  unconstitutional  as  not  affording  due  process 
of  law  because  notice  and  hearings  not  given  at  every  step  of  the  proceedings 
where  it  provides  for  reasonable  notice  and  hearing;  Anderson  v.  Rittenbusch, 
22  Okla.  791,  98  Pac.  1002,  on  due  process  of  law  in  the  levying  of  assessments 
as  requiring  notice  to  be  given. 

Cited  in  footnotes  to  State  v.  Sponaugle,  43  L.  R.  A.  727,  which  holds  judicial 
hearing  unnecessary  to  due  process  in  matters  of  taxation;  Chicago  &  E.  R.  Co. 
v.  Keith,  60  L.  R.  A.  525,  which  holds  void,  statute  for  construction  of  ditch  to 
drain  off  water  along  railroad  right  of  way  on  petition  of  adjoining  owner,  with 
out  giving  company  opportunity  to  be  heard. 

Distinguished  in  Douglas  Co.  v.  Com.  97  Va.  401,  34  S.  E.  52,  sustaining  Code 
provision  authorizing  commissioner  to  charge  land  improperly  dropped  with 
omitted  payments  and  interest. 

Disapproved  in  Railroad  Comrs.  v.  Columbia,  N.  &  L.  R.  Co.  82  S.  C.  422. 
64  S.  E.  240,  holding  a  statute  providing  for  the  improvement  of  railroads  witli 
in  the  judgment  of  the  railroad  commission  is  not  unconstitutional  because  the 
statute  does  not  expressly  provide  for  the  notice  of  the  hearing  before  the  com 
missioners. 
Application  of  uniformity  rule. 

Approved  in.  Rolph  v.  Fargo,  7  N.  D.  653,  42  L.  R.  A.  651,  76  N.  W.  242,  holding 
uniformity  rule  as  to  taxation  inapplicable  to  local  assessments. 
Assessing-   owner    whose    land    taken. 

Cited  in  footnote  to  Cincinnati,  L.  &  X.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  566. 
which  denies  right  to  assess  entire  cost  of  land  taken  for  highway  on  remaining 
land  of  same  owner. 
Testing-   constitutionality   of   a    \n\\. 

Cited  in  Southern  R.  Co.  v.  Com.  107  Va.  778,  17  L.R.A.(N.S.)   367,  60  S.  E. 
70,  on  how  the  constitutionality  of  a  law  is  to  be  tested. 
Assessment    for    improvements    by    front-foot    rule. 

Cited  in  Heavner  v.  Elkins,  69  W.  Va.  257,  —  L.R.A.CX.S.)  — ,  71  S.  E. 
184,  Ann.  Cas.  1913  A,  653.  holding  that  assessment  for  paving  according  to 
front  foot  rule  is  not  contrary  to  amendment  14  of  Federal  Constitution  or 
section  10  of  article  3  of  state  constitution. 

Cited  in  note  (28  L.R.A.(N.S.)  1151,  1164,  1170,  1202)  on  assessments  for 
improvements  by  front-foot  rule. 

31  L.  R.  A.  390,  RICHBERGER  v.  AMERICAN  EXP.  CO.  73  Miss.  161,  55  Am. 

St.  Rep.  522,  18  So.  922. 
Master'*    liability    for    servant's    act. 

Approved  in  Magouirk  v.  Western  U.  Teleg.  Co.  79  Miss.  636,  89  Am.  St.  Rep. 
663,  31  So.  206,  holding  erroneous,  exclusion  of  evidence  of  operator's  habits  as  to 
i use  of  intoxicants  while  on  duty. 

Cited  in  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85  Miss.  443,  70  L.R.A.  629,  38 
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So.  210,  3  Ann.  Cas.  594,  holding  a  railroad  company  liable  for  the  injury  to  a 
person  walking  on  the  tracks  where  at  the  time  of  the  injury  servant  of  the 
defendant  causing  the  injury  was  returning  to  his  employment  from  which  he 
had  deviated  for  his  own  pleasure ;  Alabama  &  V.  R.  Co.  v.  Harz,  88  Miss.  685, 
42  So.  201,  holding  defendant  company  was  not  liable  for  an  assault  committed 
on  plaintiff  by  an  employee  of  defendant  several  days  after  such  employee  had 
plaintiff  discharged  because  of  a  dispute  concerning  defendant's  business;  Rivers 
v.  Yazoo  &  M.  R.  Co.  90  Miss.  212,  9  L.R.A.(X.S.)  932,  43  So.  471,  holding 
defendant  corporation  liable  for  the  act  of  an  employe  in  uttering  a  slander 
concerning  the  plaintiff  while  acting  in  the  scope  of  his  employment. 

Cited  in  notes  (4  L.R.A.  (X.S.)  486,  498)  on  liability  for  malicious  act  of 
servant  when  master  owes  special  duty  to  party  injured;  (61  Am.  St.  Rep. 
381)  on  liability  of  express  companies  for  acts  of  agents;  (74  Am.  St.  Rep. 
803)  on  liability  of  parent  for  acts  of  children;  (88  Am.  St.  Rep.  791)  on  lia- 
bility of  principal  for  unauthorized  acts  of  agent;  (17  Eng.  Rul.  Cas.  281) 
on  master's  liability  for  acts  of  servant;  (25  Eng.  Rul.  Cas.  143)  on  master's 
liability  for  tort  committed  by  servant. 

Distinguished  in  Canton  Cotton  Warehouse  Co.  v.  Pool,  78  Miss.  155,  84  Am. 
St.  Rep.  620,  28  So.  823,  holding  master  not  liable  for  results  of  practical  joke 
by  servants  beyond  scope  of  employment;  Jumper  v.  Sovereign  Camp  W.  W.  62 
C.  C.  A.  367,  127  Fed.  641,  holding  sovereign  incorporated  secret  organization  not 
liable  for  injury  inflicted  by  subordinate  camp  in  initiating  member  by  acts  not  in 
ritual  prescribed  by  sovereign  camp. 
Declarations  as  part  of  res  ucstm-. 

Cited  in  note  (11  Eng.  Rul.  Cas.  293)  on  admissibility  of  declarations  as 
part  of  the  res  gestae. 

31  L.  R.  A.  392,  WACO  WATER  &  LIGHT  CO.  v.  WACO,  86  Tex.  661,  26  S.  W. 

943. 
Definite  11  ess    of    question    certified. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex.  660,  24  L.  R.  A.  507,  26 
S.  WT.  982,  holding  supplemental  petition  with  exceptions  not  certification  of  the 
very  question  of  law  to  be  decided,  as  required  by  statute. 

31  L.  R.  A.  399,  PEOPLE  ex  rel.  McCLELLAND  v.  ROBERTS,  148  X.  Y.  360,  42 

X.  E.  1082. 
Constitutional    interpretation. 

Approved  in  Goedel  v.  Palmer,  15  App.  Div.  89,  44  X.  Y.  Supp.  301,  holding 
that  constitution  may  be  interpreted  in  light  of  journals  and  debates;  People  ex 
rel.  Kittenger  v.  Civil  Service  Comrs.  20  Misc.  219,  45  X.  Y.  Supp.  46,  holding  laws 
in  force  at  adoption  of  Constitution  construed  as  part  of  civil  service  system  pro- 
vided for;  People  ex  rel.  Sweet  v.  Lyman,  157  X.  Y.  374,  52  X.  E.  132,  holding 
civil  service  statute  and  rules  not  repealed  by  adoption  of  Constitution  of  1894. 

Cited  in  Seeley  v.  Stevens,  190  X.  Y.  162,  82  X.  E.  1095,  on  the  scope  of  con- 
stitutional provisions  in  regard  to  civil  service. 

Cited    in    note    (34   L.R.A. (X.S.)    485)    on    constitutionality    of   civil    service 
laws. 
Self-executing    constitutional    provisions. 

Approved  in  Chittenden  v.  Wurster,  152  X.  Y.  355,  37  L.  R,  A.  812,  46  N.  E.  857, 
Reversing  14  App.  Div.  483,  43  X.  Y.  Supp.  1035,  holding  constitutional  provisions 
for  examinations  inapplicable  to  counties,  towns,  etc.,  in  absence  of  legislation 
providing  necessary  machinery;  People  ex  rel.  Eldred  v.  Palmer,  21  App.  Div.  107, 
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47  N.  Y.  Supp.  403,  holding  constitutional  provision  self-executing  that  officer 
shall  be  chosen  "onee  in  every  two  or  four  years,  as  legislature  shall  direct."  in 
absence  of  direction. 

Cited  in  footnote  to  Criswell  v.  Montana  C.  R.  Co.  33  L.  R.  A.  554,  which  holds 
act  imposing  liability  on  domestic  railroad  companies  for  fellow  servant's  negli- 
gence abrogated  by  adopting  Constitution  against  special   privileges  to   foreign 
corporations, 
lii  n«-->   examination. 

Approved  in  People  ex  rel.  Akin  v.  Kipley,  171  111.  64,  41  L.  R,  A.  782,  49  N.  E. 
229,  sustaining  civil  service  act  requiring  fitness  examination  and  promotion  ac- 
cording to  merit;  People  ex  rel.  Baleom  v.  Mosher,  163  N.  Y.  36,  79  Am.  St.  Rt>p 
552,  57  N.  E.  88,  Affirming  45  App.  Div.  68,  61  N.  Y.  Supp.  452,  holding  munici- 
pal officers  not  deprived  of  appointive  power  by  provisions  as  to  determining  fit 
ness  by  examination;  People  ex  rel.  Baleom  v.  Mosher,  163  N.  Y.  43,  79  Am.  St. 
Rep.  552,  57  N.  E.  88,  Affirming  45  App.  Div.  68,  61  N.  Y.  Supp.  452,  holding  stat 
ute  unconstitutional  requiring  appointment  of  person  highest  on  list,  as  devest ing- 
local  appointive  power;  People  ex  rel.  Carroll  v.  New  York  City  Civil  Service,  5 
App.  Div.  165,  39  N.  Y.  Supp.  75,  granting  mandamus  compelling  certification  for 
bridge  tender  when  passing  examination  under  new  schedule  to  which  position 
transferred  though  former  list  not  exhausted. 

Cited  in  footnotes  to  Brown  v.  Russell,  32  L.  R.  A.  253,  which  holds  act  requir- 
ing appointment  of  veterans  on  sworn  statement  of  qualifications,  void;  Re  Key- 
mer,  35  L.  R.  A.  447,  which  holds  exemption  of  veterans  from  competitive  exam- 
ination unconstitutional;  Opinion  of  the  Justices,  34  L.  R.  A.  58,  which  sustain-* 
act  preferring  veterans  to  all  persons  except  women  in  civil  service;  People  ex 
rel.  Akin  v.  Kipley,  41  L.  R.  A.  775,  which  sustains  Illinois  civil  service  law  but 
holds  void,  ordinance  attempting  to  change  certain  subordinate  officers  to  exempt 
class. 
"Who  are  in  noneoiupetitive  clasfl. 

Cited  in  Walsh  v.  Albany,  32  App.  Div.  130,  52  N.  Y.  Supp.  936,  holding  employ- 
ment of  bridge  tender  not  illegal  though  not  classified,  when  holding  as  "labor;" 
People  ex  rel.  Terry  v.  Keller,  158  N.  Y.  203,  52  N.  E.  1107  (dissenting  opinion), 
majority  denying  mandamus  to  reinstate  superintendent  of  New  York  Almshouse 
removed  without  notice. 

Distinguished  in  Re  Agar,  21  Misc.  146,  47  N.  Y.  Supp.  477,  holding  state  bridge 
tender  not  within  civil  service  though  paid  by  city;  People  ex  rel.  Crane  v.  Tay- 
lor, 17  Misc.  509,  40  N.  Y.  Supp.  321,  holding  office  of  assistant  district  attorney 
not  in  competitive  class. 
Effect    of   civil    -«-r\  !<•«•    law. 

Cited  in  People  ex  rel.  Qua  v.  Gaffney,  142  App.  Div.  124,  126  N.  Y.  Supp. 
1027  (dissenting  opinion),  on  duty  of  appointing  officer  to  choose  from  one  of 
three  highest  certified  candidates;  MacDonald  v.  Lane,  49  Or.  533,  90  Pac. 
181,  holding  an  officer  of  employee  of  the  city  appointed  by  the  city  counsel 
cannot  maintain  mandamus  to  compel  the  mayor  to  sign  a  warrant  for  his 
salary  where  he  does  not  show  the  office  to  be  an  exception  within  the  civil 
service  laws  or  that  he  had  been  appointed  thereunder;  MacDonald  v.  Lane.  4!> 
Or.  535,  90  Pac.  181,  to  same  point;  McGuinness  v.  Allison  Realty  Co.  46  Mi--. 
10,  93  N.  Y.  Supp.  267,  on  a  civil  service  law  as  binding  on  city  officials  to 
appoint  those  who  have  passed  an  examination  showing  their  fitness;  Seeley  v. 
Franchot,  119  App.  Div.  911,  104  N.  Y.  Supp.  1145  (dissenting  opinion),  on 
the  necessity  that  the  power  of  appointment  vested  in  the  superintendent  nf 
public  works  be  exercised  in  the  manner  provided  by  the  civil  service  la<\-; 
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Seeley  v.  Franchot,  52  Misc.  305,  102  X.  Y.  Supp.  220,  on  the  superintendent  of 
public  works  as  having  under  the  civil  service  laws  no  power  of  appointment 
at  will. 

31  L.  R.  A.  403,  FARMERS'  LOAN  &  T.  CO.  v.  BANKERS'  &  M.  TELEG.  CO.  148 

N.  Y.  315,  51  Am.  St.  Rep.  690,  42  N.  E.  7t»7. 
Creating;  preferences  by  order  appointing  receiver. 

Approved  in  Guarantee  Trust  &  b.  D.  Co.  v.  Philadelphia  R.  &  N.  E.  R,  Co.  31 
App.  Div.  512,  52  N.  Y.  Supp.  116,  holding  discharge  of  equitable  claims  consented 
to  by  party  procuring  order  for  payment  of  recent  running  expenses. 

Cited  in  Knickerbocker  Trust  Co.  v.  Oneonta,  C.  &  R.  S.  R.  Co.  138  App.  Div. 
698,  123  N.  Y.  Supp.  822,  to  the  point  that  receiver  of  insolvent  corporation 
should  be  held  strictly  to  his  contract  with  bondholders  in  regard  to  prefer- 
ences. 

Cited  in  notes  (2  L.R.A. (N.S.)  1060)  on  priority  of  claims  against  property 
in  hands  of  receiver  over  recorded  liens;  (71  Am.  St.  Rep.  380)  on  relation  of 
receivers  to  pre-existing  liens  and  remedies  for  their  enforcements. 

Distinguished  in  Mercantile  Trust  Co.  v.  Kings  County  Elev.  R.  Co.  40  App. 
Div.   143,  57  N.  Y.  Supp.  892,  holding  material  man  not  entitled  to  preference 
when  payment  of  debts  not  authorized  by  order  appointing  receiver. 
Receiver's   certificates. 

Cited  in  Knickerbocker  Trust  Co.  v.  Tarrytown,  W.  P.  &  M.  R.  Co.  133  App. 
Div.  290,  117  N.  Y.  Supp.  871,  holding  receiver's  certificates  will  not  issue  to 
pay  unsecured  claims  accruing  prior  to  the  appointment  of  a  receiver;  Lazear 
v.  Ohio  Valley  Steel  Foundry  Co.  65  W.  Va.  119,  63  S.  E.  772,  holding  the 
rights  of  the  holders  of  receiver's  certificates  issued  to  aid  in  the  completion  of 
the  plant  are  vested  rights. 

31  L.  R.  A.  407,  O'REILLY  v.  NEW  YORK  ELEV.  R.  CO.  148  X.  Y.  347,  42  N.  E. 

1063. 
Necessity   of   substantial    injnry. 

Approved  in  Otten  v.  Manhattan  R.  Co.  2  App.  Div.  398,  37  N.  Y.  Supp.  982, 
([(living  injunction  against  trespass  on  easement,  no  substantial  damage  resulting; 
Rorke  v.  Kings  County  Elev.  R.  Co.  22  App.  Div.  513,  48  N.  Y.  Supp.  42,  denying 
injunction  against  invasion  of  easements  of  light,  air,  and  access  where  substan- 
tial damages  not  shown;  Castle  v.  Bell  Teleph.  Co.  30  Misc.  40,  61  X.  Y.  Supp. 
743.  dismissing  temporary  injunction  against  construction  of  conduit  when  sub- 
stantial damages  not  alleged;  Wormser  v.  Brown,  149  N.  Y.  173,  43  N.  E.  524, 
sustaining  denial  of  injunction  when  proof  or  finding  of  substantial  damage  ab- 
sent; Marsh  v.  Kings  County  Elev.  R.  Co.  29  C.  C.  A.  657,  57  U.  S.  App.  724,  86 
Fed.  191,  denying  injunction  against  maintenance  of  road  when  proof  of  substan- 
tial injury  lacking;  Jager  v.  New  York,  75  App.  Div.  260,  78  N.  Y.  Supp.  49.  deny- 
ing injunction  against  driven  wells,  when  proof  of  damages  lacking,  without  preju- 
dice to  future  action;  McGrane  v.  Xew  York  Elev.  R.  Co.  67  App.  Div.  39,  73  N. 
Y.  Supp.  498,  denying  injunction  against  continuing  trespass  when  lack  of  dam- 
,ages  res  judicata. 

Cited  in  Crocker  v.  Manhattan  L.  Ins.  Co.  61  App.  Div.  234,  70  X.  Y.  Supp.  492, 
refusing  injunction  compelling  removal  of  projecting  wall  and  granting  easement, 
on  payment  of  $5,000;  Sautler  v.  Utica  City  Nat.  Bank,  45  Misc.  24,  90  X.  Y. 
Supp.  838,  holding  a  suit  would  not  lie  at  the  instance  of  an  abutting  property 
owner  to  restrain  the  construction  of  ornamental  columns  in  the  street  where  he 
fails  to  show  any  special  injury  to  himself;  Coatsworth  v.  Lehigh  Valley  R. 
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to.  115  App.  Div.  10,  100  N.  Y.  Supp.  504,  oil  equity  as  granting  no  relief  to 
property  owner  against  the  erection  of  obstructions  in  the  street  in  the  absence 
of  more  than  nominal  damages. 

Cited  in  notes  (36  L.R.A.  (N.S.)  827)  on  abutter's  right  to  compensation  for 
railroads  in  streets;  (99  Am.  St.  Rep.  736)  on  injunction  against  trespass  on 
realty. 

Distinguished  in  Garvey  v.  Long  Island  R,  Co.  159  N.  Y.  333,  70  Am.  St.  Rep. 
550,  54  N.  E.  57,  granting  injunction  against  aggravated  instances  of  continuing 
trespass  which  result  in  substantial  damages;  Sammons  v.  Gloversville,  34  Misc. 
460,  70  N.  Y.  Supp.  284,  granting  injunction  against  municipal  sewer  causing 
substantial  injury:  Ascher  v.  South  Shore  Traction  Co.  344  App.  Div.  237,  128 
X.  Y.  Supp.  3044,  holding  that  to  enjoin  railroad  from  unlawfully  trespassing 
upon  plaintiff's  land  in  construction  of  its  road,  plaintiff  need  not  affirmative- 
ly show  damage. 
'When  complaint  sufficient. 

Distinguished  in  Coatsworth  v.  Lehigh  Valley  R.  Co.  24  App.  Div.  278,  48  N.  Y. 
Supp.  511,  holding  that  complaint  states  cause  of  action  in  alleging  illegal  main- 
tenance of  trespass  depreciating  property  value. 

31  L.  R.  A.  411,  HUNTER  v.  HUNTER,  111  Cal.  261,  52  Am.  St.  Rep.  180,  43  Pac. 

756. 

Judgment  offered  in  evidence  in  Hunter  v.  Milam,  133  Cal.  604,  65  Pac.  1079. 
Impeachment  of  decree  of  divorce  by  party  obtaining. 

Approved  in  Starbuck  v.  Starbuck,  173  N.  Y.  508.  93  Am.  St.  Rep.  631,  66  N. 
E.  193,  holding  that  party  cannot  impeach  divorce  decree  procured  by  her  in  for- 
eign state;  Re  Swales,  60  App.  Div.  603,  70  N.  Y.  Supp.  220,  holding  party  es- 
topped from  questioning  divorce  decree  obtained  by  her  in  foreign  state  on  service 
by  publication. 
Testimony  correcting:  complaint. 

Cited  in  Goldwater  v.  Burnside,  22  Wash.  218,  60  Pac.  409,  holding  proper  for 
party  to  testify  that  admission  in  verified  complaint  was  by  mistake. 
Conflicting:   presumptions. 

Approved  in  People  v.  O'Brien,  130  Cal.  7,  62  Pac.  297,  holding  that  no  presump- 
tion of  chastity  exists  against  that  of  innocence,  until  guilt  established;  Wile's 
Estate,  41  W.  N.  C.  574,  6  Pa.  Super.  Ct.  441,  holding  that  presumption  of  valid- 
ity of  established  marriage  gives  way  before  that  of  innocence  and  legitimacy  of 
offspring. 

Cited  in  Cooper  v.  Spring  Valley  Water  Co.  16  Cal.  App.  23,  116  Pac.  298, 
holding  that  presumption  in  civil  cases  that  one  is  innocent  of  crime  provided 
for  in  Code  controls  as  evidence  only  to  point  that  it  is  overcome  by  preponder- 
ance of  evidence;  People  v.  Le  Doux,  155  Cal.  553,  102  Pac.  517,  holding  in  a 
homicide  case  where  evidence  had  been  introduced  to  show  the  defendant's 
motive  for  poisoning  the  deceased,  she  was  entitled  to  have  the  jury  instructed 
as  to  the  application  of  the  presumption  of  innocence  where  conflicting  presump- 
tions arise;  Bickerdike  v.  State,  144  Cal.  701,  78  Pac.  277,  on  presumption  of 
innocence  in  civil  as  well  as  criminal  cases. 

Cited    in   notes    (16   L.R.A.  (X.S.)    105)    on   presumptions   flowing   from   mar- 
riage ceremony;    (89  Am.  St.  Rep.  199)   on  burden  of  proving  and  sufficiency  of 
evidence  of  termination  of  former  marriage. 
Eatoppel    in    pals. 

Cited  in  Potter  v.  Fitchburg  Steam  Engine  Co.  110  111.  App.  454,  denying  eatab- 
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lishnient  of  estoppel  in  pais  when  change  of  conduct  has  not  resulted  from  acts  of 
those  against  whom  it  is  claimed;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mashore,  21 
Okla.  278,  96  Pac.  630,  17  Ann.  Cas.  277,  holding  in  an  action  for  services  ren- 
dered the  fact  that  the  plaintiff  had  sued  another  person  for  the  same  services 
in  a  prior  action  which  was  never  tried  did  not  estop  the  plaintiff  from  bring- 
ing the  suit. 
Presumption  of  -validity  of  second  marriagre. 

Cited  in  Sparks  v.  Ross,  75  N.  J.  Eq.  553,  73  Atl.  241,  holding  that  validity  if 
second  marriage  will  be  presumed  as  against  presumption  that  former  marriage 
state  continued;  Re  C'olton,  129  Iowa,  548,  105  N.  W.  1008,  on  proof  of  a  subse- 
quent marriage  as  prima  facie  proof  of  its  validity;  Baier  v.  Brock,  222  Mo. 
87,  133  Am.  St.  Rep.  513,  120  S.  W.  1167,  117  Ann.  Cas.  673;  Turner  v. 
Williams,  202  Mass.  504,  24  L.R.A.fN.S.)  1200,  132  Am.  St.  Rep.  511,  89  N. 
E.  110, — on  the  presumptions  as  to  the  validity  of  a  subsequent  marriage: 
Johnson  v.  St.  Joseph  Terminal  R.  Co.  203  Mo.  406,  101  S.  W.  641,  holding  in 
an  action  to  recover  a  statutory  penalty  for  the  death  of  her  husband  it  appear- 
ing that  he  had  previously  been  married,  the  burden  is  on  the  defendant  to 
show  the  invalidity  of  the  second  marriage. 

31  L.  R.  A.  415,  McCUTCHEON  v.  MERZ  CAPSULE  CO.  19  C.  C.  A.  108,  37  U. 

S.  App.  586,  71  Fed.  787. 
Withdrawal    of    capital    stock. 

Cited  in  Hamlin  v.  Toledo,  St.  L.  &  K.  C.  R.  Co.  36  L.  R.  A.  831,  24  C.  C.  A. 
278,  47  U.  S.  App.  422,  78  Fed.  671,  holding  void  any  device  for  withdrawal  of 
capital  stock  before  payment  of  debts;  Weaver  Power  Co.  v.  Elk  Mountain  Mill. 
Co.  154  X.  C.  78.  69  S.  E.  747,  to  the  point  that  if  purpose  of  issuance  of  pre- 
ferred stock  was  device  through  which  part  of  capital  stock  might  be  with- 
drawn before  payment  of  debts,  such  arrangement  would  be  void. 
I  In  joi  n  i  111;  illegal  contract. 

Approved  in  Gunnison  Gas  &  Water  Co.  v.  Whitaker,  91  Fed.  194,  holding  cor- 
poration in  pari  delicto  may  enjoin  enforcement  of  ultra  vires  bonds  where  scheme 
still  executory;  Cook  County  Brick  Co.  v.  Labalm  Brick  Co.  92  111.  App.  536,  hold- 
ing injunction  proper  to  restrain  unexecuted  part  of  illegal  contract. 
Effect    of    consent    on    ultra    vires    acts. 

Approved  in  Germania  Safety- Vault  &  T.  Co.  v.  Boynton,  19  C.  C.  A.  122,  37  U. 
S.  App.  602,  71  Fed.  801.  holding  ultra  vires  acts,  such  as  lending  credit,  not  vali- 
dated by  acquiescence  of  directors  and  stockholders. 
Sale  of  corporate  property  for  stock. 

Approved  in  Metcalf  v.  American  School  Furniture  Co.  122  Fed.  125,  sustain- 
ing authority  of  corporation  to  make  sale  of  its  property  upon  winding  up  its  af- 
fairs, for  stock  in  another  corporation. 
Trnnsfer    of    entire    corporation    l>u  ~i  :n-»x. 

Cited  in  Torrester  v.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  29  Mont.  402. 
74  Pac.  1088.  holding  a  transfer  by  the  directors  of  a  corporation  of  all  its 
property  to  a  new  corporation  formed  by  the  directors  of  the  old  corporation 
for  that  purpose  is  null  and  void:  Anglo-American  Land.  Mortg.  &  Agency  Co. 
v.  Lombard.  132  Fed.  741,  68  C.  C.  A.  89  (on  petition  for  a  rehearing),  on  the 
validity  of  the  transfer  of  corporate  property  from  one  corporation  to  another. 

Cited  in  notes  (15  L.R.A.  (X.S.)  850.  851)  on  validity  of  agreement  not  to 
compete,  ancillary  to  sale  or  lease,  as  affer-ted  by  covenantee's  purpose  to  pro- 
cure monopoly:  (52  L.  ed.  U.  S.  868,  870:  70  Am.  St.  Rep.  163)  on  ultra  vires 
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contracts  transferring   or   leasing   corporate   property;    (103   Am.   St.   Rep.   5o4. 
558)    on  sale  of  entire  assets  of  corporation. 

Distinguished  in  Davis  v.  Booth  &   Co.  65  C.  C.  A.  269,  131  Fed.  37,  holding 
where  the  owner  of  a  business  sold  out  its  assets  and  good  will  to  another  and 
no   longer    retained   any   interest   therein,   the   sale   was   not   a   combination    in 
violation  of  the  anti-trust  laws. 
Corporate   power   of   dissolution. 

Cited  in  Germer  v.  Triple-State  Natural  Gas  &  Oil  Co.  60  W.  Va.  185,  54  S. 
E.  509  (dissenting  opinion),  on  the  power  of  dissolution  possessed  by  corpo- 
rations. 

31  L.  R,  A.  422,  HEIDEL  v.  BENEDICT,  61  Minn.  170,  52  Am.  St.  Rep.  592,  63 

N.  W.  490. 
How    homestead    exemption    determined. 

Approved  in  Kiewert  v.  Anderson,  65  Minn.  494,  60  Am.  St.  Rep.  487,  67  N.  W. 
1031,  holding  homestead  rights  unaffected  by  extension  of  city  limits  unless  sur- 
rounding land  urban  in  character;  National  Bank  v.  Banholzer,  69  Minn.  2ii.  7! 
N.  W.  919,  holding  exemption  of  5-acre  city  tract  depends  on  whether  within  rural 
or  urban  portion;  Mead  v.  Marsh,  74  Minn.  271,  77  N.  W.  138.  sustaining  finding 
that  unplatted  1.69  acre  is  urban  when  in  thickly  settled  and  platted  section; 
Ford  v.  Clement,  68  Minn.  489,  71  N.  W.  672,  holding  homestead  measured  by 
standard  size  of  lots  in  plat  in  which  tract  located. 

Cited  in  Kiewert  v.  Anderson.  65  Minn.  494,  60  Am.  St.  Rep.  487,  67  N.  \V. 
1031.  holding  act  of  legislature  extending  limits  of  city  so  as  to  include  home- 
stead while  it  retains  its  characteristics  as  such  will  not  operate  to  reduce  or 
diminish  the  rights  of  the  owner  of  homestead  therein ;  Rank  v.  Garvey,  66  Neb. 
783,  92  N.  W.  1025,  as  to  extent  where  property  consist  of  unplatted  land  within 
corporate  limits  of  city. 
Effect  of  amendment  on  attachment. 

Cited  in  Goodman  v.  Henry,  42  W.  Va.  533,  35  L.  R,  A.  850,  footnote  p.  847,  26 
S.  E.  528,  denying  right  to  amend  affidavit  for  attachment  to  prejudice  of  other 
lien  creditors;  Standard  Implement  Co.  v.  Lansing  Wagon  Works,  58  Kan.  131,  48 
Pac.  638.  holding  attachment  lien  not  lost  by  amendment  of  petition  and  attach- 
ment for  increased  amount;  Oconto  Co.  v.  Esson,  112  Wis.  93,  87  N.  W.  855.  hold- 
ing attachment  discharged  by  judgment  including  claims  not  in  existence  at  in- 
ception of  lien;  Beyer  v.  Dobeas,  141  Wis.  94,  123  N.  W.  638,  18  Ann.  C  as.  1019, 
holding  that  where  attaching  creditor  takes  judgment  upon  amended  complaint 
including  additional  claims,  he  will  be  deemed  to  have  waived  attachment. 
Res  judicata. 

Cited  in  Nagle  v.  First  Nat.  Bank,  >7  Neb.  557,  77  X.  \V.  1074,  holding  mort- 
gagees subsequent  to  attachment  cannot  collaterally  attack  it ;  Truesdale  v.  Farm- 
ers' Loan  &  T.  Co.  67  Minn.  460,  64  Am.  St.  Rep.  430,  70  N.  W.  568,  holding  mo- 
tion order  res  judicata  when  passing  upon  substantial  right  after  full  hearing. 
Shelby  v.  Ziegler,  22  Okla.  807,  98  Pac.  989,  holding  that  judgment  on  motion 
to  discharge  attachment  on  ground  that  property  was  exempt  was  not  res 
adjudicata  in  subsequent  direct  proceeding  to  subject  property  to  judgment  in 
attachment  action:  Hamilton  Nat.  Bank  v.  American  Lban  &  T.  Co.  72  Neb. 
87,  100  N.  W.  202.  holding  a  judgment  in  a  prior  suit  will  not  bar  a  sub- 
sequent action  unless  it  is  shown  by  the  record  or  by  clear  and  satisfactory 
evidence,  that  the  same  issue  presented  in  the  subsequent  action  was  involved 
in  the  prior  suit,  and  that  both  actions  are  between  the  same  parties  or  their 
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privies;  Hawkins  v.  Horton,  91  Minn.  290,  97  N.  W.  1053,  holding  doctrine 
does  not  apply  to  orders  of  court  entered  on  motions,  unless  it  affirmatively 
appears  that  the  merits  of  the  controversy  were  necessarily  involved  and  de- 
termined therein. 

31  L,  R.  A.  429.  LEYSON  v.  DAVIS,  17  Mont.  220,  42  Pac.  775. 

Writ  of  error  to  United  States  Supreme  Court  dismissed,  in  170  U.  S.  36,  42 
L.  ed.  939,  18  Su(,.  Ct.  Rep.  500. 

Cited  historically  in  Re  Davis.  35  Mont.  284,  88  Pac.  957,  a  subsequent  litiga- 
tion arising  out  of  the  same  estate. 
Judgments;    Impeachment    for    false    testimony. 

Later  appeal  in  Wood  v.  Davis,  108  Fed.  135,  holding  evidence  of  false  testi- 
mony not  sufficient  to  enjoin  judgment  where  injurious  effect  not  apparent. 

Approved  in  Baxter  v.  Hamilton,  20  Mont.  336,  51  Pac.  265,  holding  newly  dis- 
covered evidence  not  ground  for  new  trial  when  merely  tending  to  impeach  wit- 
ness: Holton  v.  Davis,  47  C.  C.  A.  265,  108  Fed.  156,  holding  that  judgment  canm.t 
be  impeached  for  false  testimony  after  affirmance  by  trial  and  supreme  court. 
What   constitutes  gift  of   certificates. 

Cited  in  Sinnot  v.  Hibernia  Nat.  Bank,  105  La.  712,  30  So.  233,  holding  invalid, 
gift  of  stock  certificates,  where  title  to  pass  on  donor's  death ;  First  Nat.  Bank  v. 
Holland,  99  Va.  502,  55  L.  R.  A.  160,  footnote  p.  155,  86  Am.  St.  Rep.  898,  39  S. 
E.  126,  holding  that  failure  to  sign  power  of  attorney  to  transfer  certificate  of 
stock  will  not  defeat  gift  thereof;  Bond  v.  Bean,  72  N.  H.  446,  101  Am.  St.  Rep. 
686,  57  Atl.  340,  holding  delivery  of  certificate  completed  gift,  although  not 
indorsed;  Talbot  v.  Talbot,  32  R.  I.  96,  78  Atl.  535,  Ann.  Cas.  1912  C,  1221, 
holding  that  delivery  of  certificates  of  stock  with  written  assignment  but  with- 
out indorsement  constitutes  valid  gift;  Allen-West  Commission  Co.  v.  Grum- 
bles, 63  C.  C.  A.  401,  129  Fed.  291,  on  a  delivery  of  certificates  of  shares  of 
stock  as  being  necessary  to  the  validity  of  a  gift  of  the  stock. 

Cited  in  footnotes  to  Royston  v.  McCulley,  52  L.  R.  A.  899,  which  holds  gift  of 
bank  certificates  causa  mortis,  made  by  donor  asking  to  have  trunks  unlocked  and 
certificates  indorsed ;  Lord  v.  New  York  L.  Ins.  Co.  56  L.  R.  A.  597,  which  sustains 
gift  of  policy  found  among  papers  of  insured  at  his  death,  on  proof  of  his  decla- 
rations that  it  was  donee's;  Lowndes  v.  Cooch,  40  L.  R.  A.  380,  which  holds  laps- 
ing of  legacy  of  stock  in  bank  of  state  where  legatee  resides  governed  by  law  of 
testator's  domicil. 

Cited   in   notes    (67    L.R.A.   681)    on   validity  of   pledge   or  other  transfer   of 
stock  when   not  made   in   books   of   corporation,   as   against  heirs   and   personal 
representatives   of   transferrer;     (2   L.R.A.  (N.S.)    806)    on   necessity   of   writing 
to  transfer  shares  of  stock. 
Effect  of  indorsement  of  certificates. 

Cited  in  Havens  v.  Bank  of  Tarboro,  132  N.  C.  225,  95  Am.  St.  Rep.  627,  43  S. 
E.  639,  holding  bank  liable  to  pledgee  of  certificates  of  stock,  signed  in  blank  by 
president  and  deposited  with  cashier  and  by  him  fraudulently  pledged,  although 
title  thereto  transferrable  only  on  stock  books;  Bissell  v.  Knapp,  155  Fed.  814. 
holding  an  assignment  of  stock  by  indorsement  to  that  effect  on  the  pool  cer- 
tificate and  by  a  separate  conveyance,  but  wnth  no  "transfer  on  the  books  of 
the  corporation  or  delivery  of  the  certificate,  gives  the  assignee  only  the  bene- 
ficial interest  therein. 
Promise  to  devise. 

Approved  in  Burns  v.  Smith,  21  Mont.  275,.  69  Am.  St.  Rep.  653,  53  Pac.  742, 
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holding  enforceable,  promise  to  leave  property  to  third  party  though  agreement 
invalid  as  adoption. 
Gifts  causa   mortis. 

Cited  in  O'Neil  v.  O'Xeil,  43  Mont.  512,  117  Pac.  889,  Ann.  Cas.  1912  C,  268, 
holding  that  to  constitute  gift  causa  mortis,  it  must  have  been  made  in  con- 
templation of  death;  donor  must  have  died  of  illness  and  delivery  must  have 
been  made  with  intent  that  title  should  vest  only  in  case  of  death;  Foley  v. 
Harrison,  233  Mo.  512,  136  S.  W.  354,  holding  that  delivery  of  keys  of  safe 
deposit  box  by  donor  on  death  bed  stating  that  its  contents  belonged  to  person 
to  whom  keys  were  delivered  constituted  gift  causa  mortis:  Hecht  v.  Shaffer.  13 
Wyo.  41,  83  Pac.  1056,  on  what  necessary  to  constitute  a  valid  gift  causa 
mortis. 

Cited  in  footnotes  to  Hawn  v.  Stoler,  65  L.R.A.  813,  which  holds  parol  in- 
structions by  one  giving  money  to  another  for  safe  keeping  which  the  latter's 
husband  has  deposited  in  bank  in  his  own  name  as  to  the  persons  to  whom  such 
money  is  to  be  paid  after  donor's  death,  sufficient  to  affect  valid  gift  causa 
mortis;  Re  Collins,  68  L.R.A.  119,  which  sustains  as  gift  causa  mortis  drawing 
of  check  for  part  of  deposit  under  fear  of  impending  death  and  delivered  to 
drawee  with  directions  to  forward  it  to  the  hank  with  statement  that  it  is  to 
become  the  drawee's  property  in  case  of  drawer's  death. 

Cited  in  note    (99  Am.  St.  Rep.  895.  911)   on  gifts  causa  mortis. 
Itiwtit    to   a    new   trial. 

Cited  in  Smith  v.  Shook,  30  Mont.  35,  75  Pac.  513,  on  the  right  to  a  new 
trial  on  the  grounds  of  newly  discovered  evidence;  Re  Colbert.  31  Mont.  485, 
107  Am.  St.  Rep.  439,  80  Pac.  248,  3  Ann.  Cas.  952,  on  the  duty  of  the  trial 
court  on  the  hearing  of  a  motion  for  a  new  trial  on  the  grounds  of  newly  dis- 
covered evidence:  Laudeau  v.  Frazier,  30  Mont.  269.  76  Pac.  290,  refusing  to 
review  a  refusal  to  grant  a  new  trial  on  the  grounds  of  newly  discovered  evi- 
dence, there  appearing  to  be  no  abuse  of  discretion  on  the  part  of  the  trial 
court. 

31  L.  R.  A.  454,  METROPOLITAN  SAV.  BANK  v.  MURPHY,  82  Md.  314,  51  Am. 

St.  Rep.  473,  33  Atl.  640. 
Rights   in   joint    deposits. 

Cited  in  Baker  v.  Hedrich,  85  Md.  660,  37  Atl.  363,  holding  surviving  wife  en- 
titled to  deposit  credited  to  self  and  husband  where  property  originally  hers ;  Gor- 
man v.  Gorman,  87  Md.  350,  39  Atl.  1038,  holding  as  gift  by  joint  deposit  where 
book  retained  and  account  bequeathed  to  another;  Denigan  v.  San  Francisco  Sav. 
Union,  127  Cal.  148,  78  Am.  St.  Rep.  35,  59  Pac.  390,  holding  gift  to  husband  not 
established  by  wife's  deposit  of  separate  property  "payable  to  order  of  either;" 
Hoboken  Bank  for  Savings  v.  Schwoon,  62  N.  J.  Eq.  509,  50  Atl.  490,  declaring 
that  bank  would  be  justified  in  paying  amount  of  joint  deposit  to  one  of  parties 
presenting  pass  book. 

Cited  in  note  (105  Am.  St.  Rep.  737,  739,)  on  duties  of  savings  banks  toward 
joint  depositors. 

What   constitutes    testamentary    writing. 

Cited  in  note  (89  Am.  .St.  Rep.  491)  on  wills  in  form  of  transfers  of  bank 
deposits. 

31  L.  R.  A.  457,  CITIZENS'  GASLIGHT  CO.  v.  WAKEFIELD,  161  Mass.  432,  37 

N.  E.  444. 
Municipal  ownership  of  lighting  plant. 

Approved  in  Hudson  Electric  Light  Co.  v.  Hudson,  163  Mass.  348,  40  N.  E.  109, 
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holding  that  town  cannot  by  subsequent  vote  escape  liability  of  purchasing  light- 
ing plant  previously  authorized. 

Cited  in  footnotes  to  Mitchell  v.  Xegaunee,  38  L.  R.  A.  157,  which  sustains  right 
of  city  to  own  electric  light  plant  to  furnish  light  to  citizens;  Fawcett  v.  Mt. 
Airy,  63  L.  R.  A.  870,  which  sustains  municipality's  power  to  incur  expense  of 
owning  and  operating  water  and  electric  light  plants  without  submitting  proposi- 
tion to  voters. 

31  L.  R.  A.  461,  McCOOK  COUNTY  v.  KAMMOSS,  7  S.  D.  558,  58  Am.  St.  Rep. 

854,  64  N.  W.  1123. 
Support    of    incompetent*    and    Indigrenta. 

Approved  in  McXairy  County  v.  McCoin,  101  Tenn.  80,  41  L.  R.  A.  864,  45  S. 
W.  1070,  holding  county  providing  for  lunatic  on  account  of  guardian's  neglect, 
entitled  to  indemnity  from  lunatic's  estate. 

Cited  in  Duffy  v.  Yordi,  149  Cal.  142,  4  L.R.A. (N.S.)  1160,  117  Am.  St.  Rep. 
125,  84  Pac.  838,  9  Ann.  Cas.  1017,  holding  a  mother  being  supported  by  cer- 
tain of  her  children  cannot  maintain  an  action  against  another  child  under  a 
statute  making  it  the  duty  of  the  children  to  support  parents. 

Cited  in  footnotes  to  Bon  Homme  County  v.  Berndt,  50  L.  R.  A.  351.  which  sus- 
tains statute  making  estates  of  insane  persons  without  heirs  in  United  States  de- 
pendent thereon  for  support  chargeable  with  expense  of  maintenance  in  hospital ; 
Condon  v.  Pomroy-Grace,  53  L.  R.  A.  696,  which  holds  obligation  to  support  indi- 
gent mother  not  complete  under  statute  till  necessity  and  ability  found  by 
court;  Richardson  v.  Stuesser,  69  L.R.A.  829,  which  denies  husband's  liability 
for  support  of  his  wife  at  an  insane  asylum  to  which  she  has  been  removed  by 
due  process  of  law. 

Cited  in  notes  (117  Am.  St.  Rep.  129)  on  obligation  of  child  to  support  par- 
ent; (23  Eng.  Rul.  Cas.  51)  on  right  to  relief  of  able  bodied  persons  and  their 
families  out  of  the  poor  rates. 

31  L.  R.  A.  463,  DETROIT  v.  WATER  COMRS.  108  Mich.  494,  66  N.  W.  377. 
Water  rates. 

Approved  in  Preston  v.  Water  Comrs.  117  Mich.  598,  76  N.  W.  92,  holding  that 
water  rates  need  not  be  uniform  nor  depend  on  property  values,  not  being  taxes; 
Detroit  Water  Comrs.  v.  Detroit  Citizens'  Street  R.  Co.  131  Mich.  2.  90  N.  W.  657. 
denying  right  of  board  of  water  commissioners  to  compensation  from  city  fund 
for  water  taken  from  hydrants  for  street  sprinkling. 

Cited  in  Water  Comrs.  v.  Board  of  Education,  137  Mich.  246,  100  N.  W.  4.').".. 
holding  the  board  of  water  commissioners  was  entitled  to  receive  pay  from  the 
board  of  education  for  water  furnished. 

Cited  in  footnotes  to  Ladd  v.  Boston,  40  L.  R.  A.  171,  which  upholds  removal 
of  water  meter  though  fixtures  so  arranged  as  to  cost  consumer,  after  removal, 
twenty  times  as  much  as  others  pay;  Brymer  v.  Butler  Water  Co.  36  L.  R.  A.  260, 
which  holds  system  of  water  rates  yielding  only  fair  profit  to  owners  after  paying 
charges  should  not  be  reduced. 

Cited  in  note  (61  L.  R.  A.  117)  on  establishment  and  regulation  of  municipal 
water  supply. 

31  L.  R.  A.  465,  ROGERS  v.  STATE,  60  Ark.  76,  46  Am.  St.  Rep.  164,  29  S.  W. 

894. 
Sufficiency     of    objection. 

Approved  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Murphy,  60  Ark.  342.  46  Am.  St. 
L.R.A.  An.  Vol.  IV.— 47. 
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Rep.  202,  30  S.  W.  419,  holding  that  objection  to  admission  of  book  entries  should 
be  specific;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  60  Ark.  556,  31  S.  W.  571,  hold- 
ing that  objection  to  admission  of  former  testimony  of  deceased  witness  should  be 
specific. 
Effect    of    juilm-'s    absence    on    trial. 

Cited  in  note  (41  L.  R.  A.  569)  as  to  when  temporary  absence  of  judge  is  fatal 
to  trial. 
Admission   of   incompetent    evidence. 

Cited  in  Chicago  City  R.  Co.  v.  White,  110  111.  App.  26,  holding  admission  over 
objection  of  incompetent  evidence,  afterwards  stricken  out,  ground  for  reversal, 

•      a  o     AV.  l 

unless  verdict  was  uninfluenced  thereby. 
Competency  of  trial  Judgre  "s  «  witness. 

Distinguished  in  State  v.  Houghton,  45  Or.  114,  75  Pac.  887,  holding  by  rea- 
son of  statute  the  trial  judge  in   a  criminal   case  may  testify  that  there  was 
no  inconsistency  between  the  testimony  of  a  witness  on  the  trial  and  that  given 
by  him  on  a  prior  trial. 
Self-defense. 

Cited  in  State  v.  Gravely,  66  W.  Va.  380,  66  S.  E.  503,  holding  that  charge 
"that  no  assault,  however  violent,  without  deadly  weapon,  will  justify  killing 
of  assailant,"  is  erroneous. 

Cited  in  note  (74  Am.  St.  Rep.  739)   on  law  of  self-defense. 
Proximate'  cause   of   death. 

Cited  in  McCahill  v.  New  York  Transp.  Co.  201  N.  Y.  227,  —  L.R.A.(N.S.) 
— .  94  X.  E.  616,  Ann.  Cas.  1912  A,  961,  holding  that  negligence  of  defendant  is 
proximate  cause  of  decedent's  death  where  latter  who  was  injured  by  negligence 
of  defendant's  servant,  dies  of  delirium  tremens,  hastened  by  injury. 

Cited  in  note  (67  L.R.A.  427)  on  homicide  resulting  from  injuries  by  differ- 
ent persons  acting  independently. 

31  L.  R.  A.  470,  JACKSON  BANK  v.  DURFEY,  72  Miss.  971,  48  Am.  St.  Rep. 

596,  18  So.  456. 
Creditors'    rights    in    firm's    assets. 

Approved  in  Mechanics'  Sav.  Bank  v.  Fargason,  79  Miss.  66,  29  So.  791,  holding 
firm  creditors  entitled  to  firm  assets  and  individual  creditors  to  separate  assets  of 
debtor;  Simmons  Hardware  Co.  v.  Thomas,  147  Ind.  320,  46  N.  E.  645.  holding 
partnership  mortgage  securing  individual  indebtedness  of  partners  valid  against 
creditors  in  absence  of  fraud;  Merchants'  Bank  v.  Thomas,  57  C.  C.  A.  378,  121 
Fed.  310,  holding  that  creditors  at  time  of  bankruptcy  cannot  complain  of  firm's 
prior  agreement  to  secure  individual  debt  of  partner  when  all  who  were  creditors 
at  that  time  had  been  paid. 

Cited  in  Clark-Jewell-Wells  Co.  v.  Tolsma,  151  Mich.  562,  115  N.  W.  688, 
holding  a  transfer  of  stock  of  an  insolvent  partnership  for  land  which  was  con- 
veyed to  the  wife  and  the  mother  of  the  partners  was  fraudulent  as  to  credit- 
ors where  not  in  satisfaction  of  partnership  debts. 

Cited  in  footnotes  to  Kincaid  v.  National  Wall  Paper  Co.  54  L.  R.  A.  412,  which 
-u-tains  right  of  partners  to  appropriate  with  other  partners'  consent  interest  in 
firm  to  pay  individual  in  preference  to  firm  debts;  Re  Baldwin.  58  L.  R.  A.  122, 
which  holds  individual  liability  of  member  of  banking  firm,  signing  name  to  cer- 
tificate of  deposit,  enforceable  against  estate  in  preference  to  claims  against  firm. 

Cited  in  note   (2  L.R.A.  (N.S.)    258)    on  right  of  partnership  as  against  firm 
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creditors  to   sell  or   mortgage   firm   property  to  discharge   or  secure  member's 
individual  debt. 

Distinguished  in  Lawrence  Lumber  Co.  v.  Lyon,  93  Miss.  886,  47  So.  849, 
holding  an  unsecured  creditor  cannot  obtain  the  appointment  of  a  receiver  with- 
out notice,  because  of  the  making  of  deeds  of  trust  to  creditors  without  show- 
ing the  insolvency  of  the  firm  or  of  the  creditors  receiving  the  deeds  of  trust, 
or  the  invalidity  of  the  deeds  of  trust. 

31  L.  R.  A.  473,  STATE  ex  rel.  TAYLOR  v.  LORD,  28  Or.  498,  43  Pac.  471. 
Restraining   govern  mental   action. 

Approved  in  Frost  v.  Thomas,  26  Colo.  224,  77  Am.  St.  Rep.  259,  56  Pac.  899, 
denying  injunction  restraining  governor  from  making  appointments  under  al- 
leged unconstitutional  statute;  Burness  v.  Multnomah  County,  37  Or.  468,  60  Pac. 
1005,  holding  that  taxpayer  may  enjoin  illegal  diversion  of  public  property  in- 
creasing general  taxation  rate;  Landes  v.  Walls,  160  Ind.  222,  66  N.  E.  679,  deny- 
ing injunction  to  individual  members  of  city  council  restraining  appointees  from 
acting  as  members  thereof  until  determination  of  their  right  to  do  so. 

Cited  in  State  ex  rel.  Atty.  v.  Huston,  27  Okla.  617,  34  L.R.A. (N.S.)  387,  133 
Pac.  190,  holding  that  injunction  lies  at  suit  of  state,  brought  by  county  at- 
torney to  enjoin  executive  officers  of  state,  other  than  governor,  from  removing 
their  offices  from  seat  of  government;  State  ex  rel.  Crawford  v.  Dunbar,  48 
Or.  113,  85  Pac.  337.  holding  equity  had  no  jurisdiction  to  compel  the  secretary 
of  state  to  strike  certain  words  from  the  ballot,  the  question  being  a  political 
one;  Henry  v.  State,  87  Miss.  11,  39  So.  856,  holding  an  injunction  would  not 
lie  at  the  instance  of  the  governor  to  restrain  the  board  of  control  of  the 
state  penitentiary  from  carrying  into  effect  a  contract. 

Distinguished  in  State  ex  rel.  McCain  v.  Metschan,  32  Or.  384,  41  L.  R.  A.  694, 
46  Pac.  791,  holding  that  state  may  maintain  injunction  against  payment  on  war- 
rant unconstitutionally  authorized,  on  showing  misapplication  of  funds:  State 
<-x  rel.  Carter  v.  Stevens,  29  Or.  472,  44  Pac.  898,  holding  complaint  in  quo  war- 
ranto  to  oust  office  holder  sufficient  when  signed  officially  by  prosecuting  attorney. 
Snit  by  state  in  corporate  capacity. 

Cited  in  State  v.  Paxson,  119  Ga.  733,  46  S.  E.  872   (dissenting  opinion),  on 
the  state  when  bringing  an  action  in  its  corporate  capacity  as  being  entitled  to 
no  greater  rights  than  its  citizens. 
Proper   officer   to   brinjsr   action    for    the    state. 

Cited  in  State  v.  Guglielmo,  46  Or.  257,  69  L.R.A.  471,  79  Pac.  577,  7  Ann. 
Cas.  976,  on  the  district  attorneys  as  having  the  power  without  leave  of  court  to 
prosecute  persons  for  the  commission  of  crimes. 
l.ii\v   and   equity. 

Cited  in  Chauncey  v.  Wollenberg,  59  Or.  224,  116  Pac.  419.,  holding  that  be- 
cause of  distinction  between  suits  in  equity  and  actions  at  law,  right  of  pos- 
session of  real  property  cannot.be  tried  in  partition  suit;  Cohn  v.  Wennne,  47 
Or.  150,  81  Pac.  981,  8  Ann.  Cas.  508,  holding  that  although  the  same  judge 
presides  the  courts  of  equity  and  of  law  are  essentially  different  forms  and 
equitable  remedies  cannot  be  applied  at  law. 
Constitutionality  of  statutes. 

Cited  in  State  v.  Cochran,  55  Or.  182,  105  Pac.  884,  holding  that  state  con- 
stitution is  limitation  and  not  grant  of  power,  and  prohibitions  must  be  strict- 
ly stated. 
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31  L.  R.  A.  484,  DUKE  v.  TAYLOR,  37  Fla.  64,  53  Am.  St.  Rep.  232,  19  So.  172. 
Hi«li(H   of   foreign   corporations. 

Approved  in  Virginia-Carolina  Chemical   Co.  v.   Fisher,  58   Fla.  387,   50   So. 
504,  on  the  rights  of  a  foreign  corporation  doing  business  in  the  state. 
Jurisdiction    of    foreign    corpora tions. 

Cited  in  notes   (85  Am.  St.  Rep.  907;  94  Am.  St.  Rep.  538)   on  jurisdiction  of 
foreign  corporations. 
Corporations    <!«•    facto. 

Cited  in  notes  (94  Am.  St.  Rep.  594,  595,  118.  Am.  St.  Rep.  253,  256)   on  wliat 
constitutes  a  corporation  de  facto. 
Estoppel   to   deny  existence   of  corporation. 

Cited  in  note  (94  Am.  St.  Rep.  597)  on  estoppel  as  to  transactions  in  name 
of  supposed  but  nonexisting  corporation. 

31  L.  R.  A.  489,  STATE  v.  GAYMOX,  44  S.  C.  333,  51  Am.  St.  Rep.  861,  22  S.  E. 

305. 
Jurors    acting:    on    own    knowledg-e. 

Approved  in  Jenney  Electric  Co.  v.  Branham,  145  Ind.  323,  33  L.  R.  A.  398,  foot- 
note p.  395,  41  N.  E.  448,  authorizing  jurors  to  take  into  account  their  experi- 
ence in  determining  witnesses'  credibility,  and  referring  particularly  to  annota- 
tion in  31  L.  R.  A.  489. 

Cited  in  footnote  to  Lillibridge  v.  McCann,  41  L.R.A.  381,  which  sustains 
jury's  right  to  draw  inference  from  common  knowledge  as  to  negligence  in  going 
to  sleep  on  hay  or  straw  with  lighted  pipe  in  mouth. 

Cited  in  notes  (63  L.R.A.  809)  on  personal  knowledge  of  facts  to  be  proved  as 
affecting  competency  of  juror;  (37  L.R.A.  (X.S.)  791)  on  right  of  jurors  to  act 
on  own  knowledge. 

31  L.  R.  A.  497,  ADAMS  &  W.  CO.  v.  DEYKTTE,  8  S.  D.  119,  59  Am.  St.  Rep. 

751,  65  N.  W.  471. 
Preferences    by    corporations. 

Approved  in  Moon  Bros.  Carriage  Co.  v.  Waxahachie  Grain  &  Implement  Co.  13 
Tex.  Civ.  App.  108,  35  S.  W.  337,  holding  note  for  loan  to  corporation  valid  to 
extent  of  capital  stock  when  exceeding  it:  Moon  Bros.  Carriage  Co.  v.  Waxahachie 
Grain  &  Implement  Co.  13  Tex.  Civ.  App.  110,  35  S.  W.  337.  holding  that  credit- 
ors may  obtain  preference  by  attachment  of  corporation's  property  when  cessa- 
tion of  business  expected. 

Cited  in  City  Nat.  Bank  v.  Goshen  Woolen  Mills  Co.  35  Ind.  App.  577,  69  N. 
E.  206,  holding  an  insolvent  corporation  could  not  prefer  creditors  for  whom 
directors  of  the  corporation  were  sureties  where  the  votes  of  such  directors  were 
necessary  to  the  making  of  the  preference;  Furber  v.  Williams-Flower  Co.  21 
S.  D.  234,  8  L.R.A. (N.S.)  1263,  111  X.  W.  548,  15  Ann.  Cas.  1216,  on  a  trans- 
fer of  property  by  an  insolvent  corporation  in  preference  of  certain  creditors 
as  being  fraudulent. 

Cited  in  footnotes  to  Corey  v.  Wadsworth.  44  L.  R.  A.  706,  which  sustains  pref- 
erence to  stockholder,  director,  and  president  of  insolvent  corporation;  Fowler  v. 
Bell.  39  L.  R.  A.  254,  which  requires  validity  of  chattel  mortgage  by  insolvent  com- 
pany to  be  determined  by  laws  of  state  where  property  situated. 

Cited  in  note  (111  Am.  St.  Rep.  326)  on  implied  power  of  corporations  to 
borrow  monev  and  give  evidence  of  indebtedness  and  securitv  therefor. 
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Corporation  accepting:  stock  in  payment. 

Cited  in  Tourtelot  v.  Whithed,  9  N.  D.  476..  84  N.  W.  8,  holding  bank  may  take 
stock  of  embarrassed  corporation  in  payment  of  debt. 

Cited  in  note  (61  L.  R.  A.  631)  on  right  of  corporation  to  purchase  its  own 
shares  of  stock. 

31  L.  R.  A.  508,  HEINTZ  v.  BURKHARD,  29  Or.  55,  54  Am.  St.  Rep.  777,  43  Pa<:. 

866. 
What    constitutes   a    sale. 

Approved  in  Lewis  v.  Evans,  108  Iowa,  299,  79  N.  W.  81,  holding  oral  contract 
within  statute  of  frauds  when  for  sale  of  corn  to  be  shelled;  Williams- Hay  ward 
Shoe  Co.  v.  Brooks,  9  Wyo.  437,  64  Pac.  342.  holding  oral  contract  for  manufac- 
ture and  delivery  of  shoes  within  statute  of  frauds. 

Cited  in  Courtney  v.  Bridal  Veil  Box  Factory,  55  Or.  214.  105  Pac.  896,  hold- 
ing that  contract  for  sale  of  articles  then  existing  or  to  be  manufactured  in 
ordinary  course  of  business  is  contract  for  sale  of  goods  under  statute  of 
frauds;  Parks  v.  Elmore,  59  Wash.  588.  110  Pac.  381,  holding  that  under  stat- 
ute of  frauds  as  to  sale  of  personalty,  it  is  sufficient  if  contract,  without  stat- 
ing consideration  in  express  terms,  shown  mutual  promises. 

Cited  in  footnote  te  Forsyth  v.  Mann  Bros.  32  L.  R.  A.  788,  which  holds  oral 
contract  to  manufacture  monument  not  within  statute  of  frauds. 

Cited  in  note  (30  L.R.A.  (N.S.)  339.  322)  on  purchase  of  property  to  be 
manufactured,  adapted,  or  grown,  as  within  Statute  of  Frauds. 

31  L.  R.  A.  510,  PEOPLE  v.  ADELPHI  CLUB,  149  N.  Y.  5,  52  Am.  St.  Rep.  700, 

43  N.  E.  410. 
Construction  of  statute. 

Approved  in  State  v.  Comptoir  Nat.  D'Escompte  de  Paris,  51  La.  Ann.  1281,  26 
So.  91,  holding  contemporaneous  construction  of  statute  entitled  to  great  weight. 
Sale  of  intoxicants  by  clubs. 

Approved  in  People  ex  rel.  Rochester  Whist  Club  v.  Hamilton.  17  Misc.  14.  39 
X.  Y.  Supp.  531,  holding  bona  fide  social  club  not  within  liquor  tax  law  requiring 
certificate:  Klein  v.  Livingston  Club,  177  Pa.  227,  34  L.  R.  A.  96,  footnote  p.  94, 
">.")  Am.  St.  Rep.  717,  35  Atl.  606,  holding  distribution  of  liquor  by  club  to  mem- 
bers not  a  sale. 

Cited  in  Re  Lyman,  28  App.  Div.  130,  50  X.  Y.  Supp.  977,  holding  that  alleged 
purpose  of  organization  does  not  preclude  determination  whether  within  excise 
law;  Ada  County  v.  Boise  Commercial  Club,  20  Idaho,  440,  38  L.R.A.(N.S.) 
112,  118  Pac.  1086,  holding  that  social  club  selling  liquor  to  members  without 
pecuniary  profit  must  procure  license;  Cuzner  v.  California,  155  Cal.  312,  20 
L.R.A.  (X.S.)  1099,  100  Pac.  868.  holding  ordinance  imposing  license  on  persons 
or  corporations  engaged  in  retail  liquor  business  not  to  apply  to  bona  fide 
social  clubs  dispensing  liquor  to  members;  Creighton  v.  People,  36  Colo.  317,  83 
Pac.  1057,  on  dispensation  of  liquor  by  social  club  to  its  members  as  being  sale 
within  statute. 

Cited  in  footnotes  to  Mohrmann  v.  State.  43  L.  R.  A.  398,  which  holds  social  club 
in  which  liquor  sold  within  statute  against  tippling  houses  open  on  Sunday;  State 
ex  rel.  Stevenson  v.  Law  &  Order  Club,  62  L.  R.  A.  885,  which  denies  right  of 
social  club  without  license  to  dispense  liquors  to  members  in  exchange  for  checks 
given  them  on  payment  of  special  assessments. 

Cited  in  note  (12  L.R.A.(X.S.)  519,  522.  523)  on  applicability  of  liquor  laws 
as  to  social  club. 
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Disapproved  in  State  ex  rel.  Young  v.  Minnesota  Club,  106  Minn.  523,  20 
L.R.A.  (N.S.)  1105,  119  N.  W.  494,  holding  dispensation  of  liquor  by  social  club 
to  its  members  to  be  a  sale  within  statute  requiring  license. 

31  L.  R.  A.  515,  STATE  v.  DUKET,  90  Wis.  272,  48  Am.  St.  Rep.  928,  63  N.  W. 

83. 
Effect    of    previous    convictions. 

Approved  in  Re  Kirby,  10  S.  D.  415,  39  L.  R.  A.  860,  73  N.  W.  907,  holding  con- 
viction of  crime  sufficient  cause  for  disbarment  notwithstanding  appeal  pending. 

Cited  in  Holloway  v.  Holloway,  126  Ga.  462,  7  L.R.A. (N.S.)  274,  115  Am. 
St.  Rep.  102,  55  S.  E.  191,  7  Ann.  Gas.  1164,  holding  that  an  executive  pardon 
after  conviction  for  an  offense  giving  spouse  of  convict  right  to  divorce  does  not 
affect  that  right. 

Cited  in  footnote  to  Davis  v.  Davis,  39  L.  R.  A.  403,  which  sustains  right  to 
divorce  after  five  years'  imprisonment  under  conviction  for  crime. 

Cited  in  note    (7  L.R.A. (N.S.)    273)    on  effect  of  pardon  or  commutation  of 
sentence  on  conjugal  rights. 
Extraterritorial  jurisdiction. 

Approved  in  Frame  v.  Thormann,  102  Wis.  672,  79  N.  W.  39,  holding  judgment 
inoperative  determining  legitimacy  of  nonresidents;  Moyer  v.  Koontz,  103  Wis. 
25,  74  Am.  St.  Rep.  837,  79  N.  W.  50,  holding  no  jurisdiction  over  nonresidents 
acquired  by  substituted  service  where  neither  status  nor  local  property  involved. 

Cited  in  Knapp  v.   Supreme  Commandry  U.  O.  G.  C.   121  Tenn.  229,   118  S. 
W.   390,   holding  that  equity   has   jurisdiction   to  construe  powers   of   domestic 
corporation   though   contracts  between   nonresidents   and   the   corporation   would 
thereby  be  affected. 
Power   of   legislature    over   marriage. 

Cited  in  Boca  Mill  Go.  v.  Currey,  154  Gal.  336,  97  Pac.  1117,  as  an  instance 
where  constitutional  prohibition  against  divorce  was  held  to  apply  to  special 
legislation  only. 

Cited  in  notes  (79  Am.  St.  Rep.  361)  on  power  of  legislature  over  marriage; 
(84  Am.  St.  Rep.  449)  on  statutes  impairing  marital  obligation. 

31  L.  R,  A.  522,  CARROLLTON  v.  BAZZETTE,  159  111.  284,  42  N.  E.  837. 
"What    constitutes    itinerant    merchant. 

Approved  in  Waterloo  v.  Heely,  81  111.  App.  315,  holding  salesman  soliciting 
orders  for  future  delivery  not  itinerant  merchant. 

Cited  in  Scranton  v.  Hensen,  151  Iowa,  227,  130  N.  W.  1079,  holding  that  in 
determining  whether  merchant  shall  be  deemed  transient,  kind  of  business  and 
place  where  conducted  and  duration  or  intended  duration  are  to  be  considered; 
Walnut  v.  Barnett,  141  111.  App.  370,  holding  person  who  engages  a  building 
for  one  week  to  conduct  a  four-day  sale  also  engaging  lodging  for  that  time  is 
an  itinerant  merchant  requiring  license  though  it  be  his  first  sale. 
Reasonableness  of  license. 

Approved  in  State  v.  Foster,  22  R.  I.  174,  50  L.  R.  A.  344,  46  Atl.  833.  sustain- 
ing statute  imposing  on  itinerant  vender  penalty  of  from  $100  to  $250  and  im- 
prisonment from  ten  to  thirty  days;  Walla  Walla  v.  Ferdon,  21  Wash.  311,  57 
Pac.  796,  holding  reasonable,  license  of  $50  a  day  on  traveling  showman  and  drug 
vendor;  Springfield  v.  Jacobs,  101  Mo.  App.  342,  73  S.  W.  1097.  holding  void,  be- 
cause arbitrary,  statute  requiring  license  fee  of  $50  per  day  from  persons  keeping 
traveling  or  auction  store. 

Cited   in   Endelman   v.    Bloomington.    137   111.   App.   485,   holding   that   courts 
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may  interfere  and  pronounce  invalid  ordinance  that  is  plainly  unreasonable 
and  prohibitive  in  character;  People  use  of  State  Bd.  of  Health  v.  Wilson,  249 
111.  202,  35  L.R.A.  (N.S.)  1078,  94  N.  E.  141,  holding  that  exacting  from 
itinerant  venders  of  patent  medicine  license  fee  of  $100  per  month  is  prohibi- 
tive, and  unconstitutional;  People  ex  rel.  Moskowitz  v.  Jenkins,  202  X.  Y.  57, 
35  L.R.A.  (N.S.)  1082,  94  N.  E.  1065,  holding  that  imposition  of  license  fee  of 
$100  per  month  upon  transient  merchants  who  purport  to  sell  bankrupt  stocks 
is  unreasonable  use  of  police  power;  Chicago  v.  Gunning  System,  114  111.  App. 
383,  holding  an  ordinance  which  in  effect  destroys  the  bill-board  business  by 
imposition  of  unreasonable  license  fee  and  other  conditions  is  void;  Lebanon  v. 
Zanditon,  75  Kan.  275,  89  Pac.  10,  holding  a  daily  license  tax  of  $10  not  pro- 
hibitive when  applied  to  transient  n^rchant. 

Cited  in  footnotes  to  Stull  v.  De  Mattos,  51  L.  R.  A.  892,  which  sustains  license 
tax  of  $25  per  day  on  sales  of  merchandise  at  auction;  People  ex  rel.  Valentine  v. 
Coolidge.  50  L.  R.  A.  493,  which  holds  void,  act  requiring  large  bond  from  mer- 
chants selling  farm  produce;  Price  v.  People,  55  L.  R.  A.  588,  which  sustains  li- 
cense fee  on  employment  agencies. 

Cited  in  notes   (35  L.R.A.  (N.S.)    1075)    on  validity  of  license  tax  on  peddlers 
so  high  as  to  be  prohibitory;    (129  Am.  St.  Rep.  264,  278,  280)   on  constitutional 
limitations  on  power  to  impose  license  or  occupation  taxes. 
Discriminations    in    license    laws. 

Cited  in  Levy  v.  State,  161  Ind.  261,  68  N.  E.  172,  holding  valid,  statute  prohib- 
iting transation  of  business  by  transient  merchants  without  license;  People  v. 
Gilbert,  68  Misc.  53,  123  N.  Y.  Supp.  264,  holding  that  ordinance  providing 
that  no  person  shall  be  licensed  to  occupy  any  portion  of  any  street  with  any 
vehicle  unless  drawn  by  one  or  more  horses  for  purpose  of  selling  peanuts  or 
popcorn  is  unreasonable. 

Cited  in  footnotes  to  Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which 
holds  void,  exemption  from  license  tax  of  contractors  and  real-estate  dealers,  but 
not  others,  whose  business  less  than  $1,000;  Knisely  v.  Cotterel,  50  L.  R.  A.  87, 
which  sustains  statute  fixing  different  rates  of  license  for  retailers,  wholesalers, 
and  sellers  on  board  of  trade;  State  v.  Garbroski,  56  L.  R.  A.  570,  which  holds 
void,  statute  exempting  veterans  from  requirement  for  peddlers'  license;  Com.  v. 
Myers,  31  L.  R.  A.  379,  which  holds  void,  license  tax  on  peddlers  which  exempts 
manufacturers  who  have  paid  tax  on  capital;  Harrodsburg  v.  Renfro,  51  L.  R.  A. 
897,  which  holds  void,  ordinance  imposing  greater  license  fee  for  sale  of  liquors 
on  main  street  of  town  than  elsewhere. 
As  ag-ainst  nonresidents. 

Cited  in  footnotes  to  Rosenbloom  v.  State,  57  L.  R.  A.  922,  which  sustains  li- 
cense tax  on  peddlers,  though  vendors  of  own  products  exempt;  Re  Wilson,  48  L. 
R.  A.  417,  which  holds  void  as  applied  to  sale  of  original  packages  territorial 
statute  requiring  license  for  sale  of  coal  oil ;  Brownback  v.  North  Wales,  49  L.  R. 
A.  446,  which  holds  valid  as  to  residents,  ordinance  requiring  license  for  sale  of 
goods  on  street  or  by  soliciting  orders  from  house  to  house;  State  v.  Coop,  41  L. 
R.  A.  501.  which  holds  purchase  of  frame  for  portrait  in  accordance  with  option 
included  in  order  for  making  portrait  in  other  state  not  within  statute  against 
peddling;  Singer  Mfg.  Co.  v.  Wright,  35  L.  R.  A.  497,  which  sustains  state  stat- 
ute requiring  every  company  selling  sewing  machines  in  state  to  pay  license  tax. 

Cited  in  note    (40  L.R.A. (N.S.)    286)    on  discrimination  against  nonresidents, 
in  imposing  license  or  occupation  tax. 
City's     liability     for     costs. 

Approved  in  Monmouth  v.  Popel.  183  111.  644,  56  N.  E.  348,  holding  city  not 
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liable  for  costs  in  prosecution  under  invalid  ordinance;  Centralia  v.  Xagele.  181 
111.  153,  55  X.  E.  128,  Reversing  in  part  81  111.  App.  334,  and  Decatur  v.  Xieder- 
ineyer,  168  111.  74,  48  X.  E.  72.  holding  city  not  liable  for  costs  in  attempting  to 
enforce  ordinance. 

Cited  in  Grafton  v.  Mooney,  89  111.  App.  624,  holding  city  liable  for  costs  when 
sued    in   private   corporate   capacity;    Carbondale   v.   Brush,    133   111.    App.   239, 
holding  judgment  against  city  for  costs  erroneous. 
Delegation    of    licensing;     power. 

Approved  in  Xaegle  v.  Centralia,  81  111.  App.  345,  holding  ordinance  invalid 
v.-hich  delegates  power  to  mayor  to  fix  amount  and  issue  license;  McRoberts  v.  Su'- 
livan,  67  111.  App.  436,  holding  that  license  fee  should  be  fixed  by  council  an.l 
be  reasonable  in  amount. 
License   tax   on    peddlers   as   violation   of   commerce   clause. 

Cited  in  notes    (19  L.R.A.(N.S-)    301,  304,  315)    on  license  or  occupation  tax 
on  hawkers,  peddlers,   and  persons  engaged   in  soliciting  orders  by   sample  or 
otherwise,  as  violating  the  commerce  clause;    (46  L.  ed.  U.  S.  791)   on  peddlers 
and  drummers  as  related  to  interstate  commerce. 
Class   legislation. 

Cited  in  Carr  v.  State,  175  Ind.  265,  32  L.R.A.(N.S-)  1200,  93  N.  E.  1071 
(dissenting  opinion),  on  validity  of  statute  exempting  professional  baseball 
players  from  operation  of  Sunday  laws. 

31  L.  R.  A.  529,  MIXXESOTA  LUMBER  CO.  v.  WHITEBREAST  COAL  CO.  100 

111.  85,  43  X.  E.  774. 
Option   contracts. 

Approved  in  Smith  v.  Preston,  82  111.  App.  293,  holding  not  option  or  gambling 
contract  "to  furnish  what  wants  may  be  of  hose  attachment;"  Warden  Coal  Wash- 
ing Co.  v.  Meyer,  98  111.  App.  642,  holding  valid  contract  to  furnish  coal  at  fixed 
price  in  consideration  of  trade  until  definite  date;  E.  G.  Dailey  Co.  v.  Clark  Can 
Co.  128  Mich.  595,  87  X.  W.  761,  holding  contract  valid,  agreeing  "to  furnish  and 
buy  all  cans  needed  in  factory"  for  stated  period;  Burgess  Sulphite  Fibre  Co.  v. 
Broomfield,  180  Mass.  287,  62  X.  E.  367,  holding  contract  binding  for  purchase  of 
all  iron  sold  at  fixed  price  per  ton;  McCall  Co.  v.  Icks,  107  Wis.  238,  83  N.  W.  300, 
holding  not  void  for  uncertainty  agreement  to  take  monthly  as  produced  for  two 
years  one  of  each  size  of  fashion  patterns;  El  Paso  Gas,  Electric  Light  &  P.  Co. 
v.  El  Paso,  22  Tex.  Civ.  App.  313,  54  S.  W.  798,  holding  void  for  want  of  mutual- 
ity contract  to  furnish  at  fixed  price  as  many  lights  as  city  may  designate;  Cold 
Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Xut  Co.  57  L.  R.  A.  699,  footnote  p.  696, 
52  C.  C.  A.  29,  114  Fed.  81,  holding  void,  accepted  offer  to  deliver  at  specified 
prices  during  specified  period  articles  in  such  amounts  as  acceptor  may  desire. 

Cited  in  Staver  Carriage  Co.  v.  Park  Steel  Co.  43  C.  C.  A.  473,  104  Fed.  202, 
holding  contract  "to  furnish  all  steel  tire  used  prior  to"  certain  date  means  ma- 
terial actually  needed  for  use  prior  thereto:  Crane  v.  Crane,  45  C.  C.  A.  99,  105 
Fed.  871.  holding  void  for  want  of  mutuality  contract  to  supply  retailer,  at  fixed 
price,  ''dock  oat"  required  for  trade:  Excelsior  Wrapper  Co.  v.  Messinger,  116  Wis. 
556.  93  X.  W.  459,  holding  valid,  contract  to  purchase  all  roll -rag  paper  needed  in 
business  for  one  year:  McCaw  Mfg.  Co.  v.  Felder.  115  Ga.  415.  41  S.  E.  664.  hold- 
ing enforceable  contract  agreement  to  furnish  all  hoxos  necessary  for  packing  out- 
put factory,  accepted  by  other  party;  Rozier  v.  St.  Louis  &  S.  F.  R.  Co.  147 
Mo.  App.  299,  126  S.  W.  532.  holding  that  agreement  by  which  quarry  com- 
pany agreed  to  furnish  other  party  all  dirt  and  stone  it  could  take  out  of 
quarry,  price  of  stone  being  fixed  was  sufficiently  definite  and  not  lacking  in 
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mutuality ;  Golden  Cycle  Min.  Co.  v.  Rapson  Coal  Min.  Co.  112  C.  C.  A.  05. 
188  Fed.  183,  holding  that  agreement  to  furnish  by  one  party  and  by  other  to 
buy  all  coal  second  party  may  use  in  operation  of  mine  during  limited  time  is 
valid;  A.  Santaella  &  Co.  v.  Otto  F.  Lange  Co.  84  C.  C.  A.  145,  155  Fed.  722, 
holding  that  offer  to  sell  in  future  to  party,  as  many  of  certain  brands  of  cigars 
as  party  might  desire  for  his  wants  and  to  continue  to  do  during  life  of 
brand,  is  void  for  want  of  mutuality;  Osgood  v.  Skinner,  211  111.  233,  71  N.  E. 
869,  holding  a  contract  providing  that  stock  given  in  payment  for  property 
purchased  could  on  notice  be  returned  to  purchaser  of  property  at  its  par  value, 
not  a  gambling  contract;  Kantzler  v.  Bensinger,  214  111.  596,  73  N.  E.  874, 
holding  agreement  to  pay  at  least  fifty  dollars  per  share  for  five  hundred  shares 
of  stock  at  expiration  of  five  years  from  date,  not  a  gambling  option  contract ; 
Consolidated  Coal  Co.  v.  Jones  &  A.  Co.  232  111.  329,  83  N.  E.  851,  holding  a 
contract  fixing  a  minimum  and  maximum  quantity  for  delivery,  is  not  void 
but  merely  a  regulation  of  the  rights  of  the  parties  with  reference  to  the  needs 
of  the11  purchaser;  Moran  Bolt  &  Nut  Mfg.  Co.  v.  St.  Louis  Car  Co.  210  Mo. 
733,  109  S.  W.  47,  on  the  validity  of  contracts  to  furnish  personal  property  or 
articles  as  shall  be  needed,  required  or  consumed  in  business  of  purchaser  dur- 
ing a  specified  time;  Hopkins  v.  Racine  Malleable  &  Wrought  Iron  Co.  137 
Wis.  587,  119  N.  W.  301,  holding  an  offer  to  supply  on  order  certain  castings 
at  fixed  price  for  specified  time,  binding  only  so  long  as  it  is  kept  open  or  as 
to  orders  already  taken;  George  Delker  Co.  v.  Hess  Spring  &  Axle  Co.  71  C. 
C.  A.  97,  138  Fed.  653,  holding  contract  to  take  specified  quantity  of  springs 
and  axles  at  specified  price,  not  uncertain  and  unenforceable  for  provision  re- 
quiring purchaser  to  specify  sizes;  Lima  Locomotive  &  Mach.  Co.  v.  National 
Steel  Castings  Co.  11  L.R.A.(N.S.)  719,  83  C.  C.  A.  593,  155  Fed.  79,  holding  that 
purchaser  must  accept  all  castings  used  from  vendor  under  contract  to  furnish  all 
requirements  in  casting  for  remainder  of  the  year,  at  specified  price;  Sterling 
Coal  Co.  v.  Silver  Spring  Bleaching  &  Drying  Co.  89  C.  C.  A.  520,  162  Fed.  851, 
holding  that  damages  for  breach  of  an  agreement  to  purchase  all  coal  consumed 
for  specified  time  may  be  recouped  from  money  due  on  coal  already  furnished; 
Bates  v.  Woods,  225  111.  134,  80  N.  E.  84,  holding  a  contract  giving  an  option 
to  enter  into  a  contract  to  purchase  wheat  to  be  delivered  in  the  future,  void. 

Cited  in  footnotes  to  Hickey  v.  O'Brien,  49  L.  R.  A.  594,  which  sustains  contract 
by  sellers  of  ice  to  purchase  all  ice  necessary  to  carry  on  business  for  five  years; 
Luudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.  61  L.  R.  A.  402.  which  sus- 
tains contract  for  purchase  of  entire  consumption  for  term  of  years  of  phosphate 
rock  in  manufacturing  fertilizer,  estimated  at  specified  amount,  with  right  to 
demand  double;  Booth  v.  People,  50  L.  R.  A.  762.  which  sustains  statute  making 
unlawful,  options  for  sale  of  commodities  which  have  been  subject  of  gambling 
operations. 

Cited  in  note  (11  L.R.A.(N.S.)  713)  on  mutuality  of  accepted  proposition 
to  furnish  such  material  as  one  needs. 

Distinguished  in  American  Refrigerator  Transit  Co.  v.  Chilton,  94  111.  App.  9, 
holding  contract  unilateral,  and  not  binding,  agreeing  to  furnish  all  ice  required 
for  refrigerator  cars. 
Construing:   ambiguous   contracts. 

Approved  in  Johnson  v.  Pugh,  110  Wis.  170,  85  N.  W.  641:  Excelsior  Wrapper 
Co.  v.  Messinger,  1 16  Wis.  553,  93  N.  W.  459 ;  Chicago  Sanitary  Dist.  v.  McMahon 
&  M.  Co.  110  111.  App.  524, — holding  extrinsic  evidence  may  be  admissible  to  con- 
strue ambiguous  contract;  Thompson  v.  Seavor,  91  111.  App.  503,  holding  construc- 
tion that  makes  contract  effectual  should  be  adopted  when  two  inferences  possible; 
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NVhalen  v.  Stephens,  193  111.  135,  61  N.  E.  921,  Affirming  92  111.  App.  235,  hold- 
ing that  courts  will  endeavor  to  enforce  contracts  as  parties  mutually  understood 
them;  W.  H.  Purcell  Co.  v.  Sage,  200  111.  346,  65  X.  E.  723,  Affirming  90  111.  App. 
160.  holding  that  contract  to  deliver  coal  "when  required"  means  amount  actually 
needed  in  business. 

Cited  in  Hoffman  v.  Maffioli,  104  Wis.  637,  47  L.  R.  A.  430,  footnote  p.  427,  80 
N.  W.  1032,  holding  that  agreement  to  furnish  paving  contractor  crushed  stone  in 
"such  quantities  as  may  be  desired"  does  not  require  furnishing  of  all  stone 
needed;  Dreiske  v.  Davis  Colliery  Co.  156  111.  App.  296,  holding  that  contracts 
should  be  construed  in  such  way  as  to  make  obligations  imposed  mutually 
binding,  unless  such  construction  is  wholly  negatived  by  language;  Russell  v. 
Excelsior  Stove  &  Mfg.  Co.  120  111.  App.  33,  construing  a  contract  to  purchase 
•'requirements"  to  mean  what  shall  be  needed  in  the  regular  course  of  business 
and  not  merely  what  purchaser  may  choose  to  order;  McLean  County  Coal  Co. 
v.  Bloomington,  234  111.  99,  84  N.  E.  624,  construing  the  words  "order"  and 
•'direct"  as  being  synonymous  with  word  "require"  and  the  latter  as  the  equiva- 
lent of  "need"  in  a  contract  to  supply  coal;  Williamson  v.  Warfield  P.  H.  Co. 
136  111.  App.  186,  holding  correspondence,  conferences  and  conversations  before 
entering  into  agreement  competent  on  construing  such  agreement  wyhere  am- 
biguous; Gage  v.  Cameron,  212  111.  162,  72  N.  E.  204,  construing  a  deed  contain- 
ing assumption  clause  covering  existing  mortgages,  liens,  taxes  and  claims  of 
any  and  every  description  literally  in  view  of  surrounding  circumstances  arrived 
at  by  consideration  of  parol  evidence;  Hunter  W.  Finch  &  Co.  v.  Zenith  Fur- 
nace Co.  245  111.  592,  92  N.  E.  521,  Affirming  146  111.  App.  277,  holding  contract 
to  sell  "estimated  tonnage  of  50,000  tons"  of  coal  price  to  be  gauged  by  price 
of  other  coal  of  same  grade,  not  to  be  invalid  for  uncertainty;  Hardwick  v. 
American  Can  Co.  113  Tenn.  666,  88  S.  W.  797,  construing  a  contract  to  deliver 
.5,000  stoves  within  a  year  to  mean  5,000  stoves  of  the  kind  delivered  under 
previous  contracts  in  the  same  market  which  is  shown  not  to  change  as  to  kind 
required. 
Effect  of  nonpayment  on  future  deliveries. 

Cited  in  Sage  v.  W.  H.  Purcell  Co.  90  111.  App.  164,  holding  failure  to  pay  ac- 
cording to  contract  relieves  from  damages  for  failure  to  deliver. 
Recovery   for   partial   deliveries. 

Cited  in  Indian  Mountain  Jellico  Coal  Co.  v.  Asheville  Ice  &  Coal  Co.  134  N. 
C.  581,  47  S.  E.  116,  sustaining  recovery  for  coal  actually  delivered  upon  con- 
tract, over  and  above  damages  suffered  from  subsequent  failure  to  deliver  whole 
amount. 

31   L.   R.  A.   535,  CITY  ELECTRIC   STREET  R.   CO.   v.   FIRST   NAT.   EXCH. 

BANK,  62  Ark.  33,  54  Am.  St.  Rep.  282,  34  S.  W.  89. 
Powers    of    corporation     officers. 

Approved  in  Texarkana  &  Ft.  S.  R.  Co.  v.  Bemis  Lumber  Co.  67  Ark.  551, 
55  S.  W.  944,  holding  corporation  bound  by  note  signed  by  president  when  di- 
rectors cognizant  of  custom;  Worthington  v.  Schuylkill  Electric  R.  Co.  10  Pa. 
Super.  Ct.  123,  44  W.  N.  C.  120,  holding  corporation  not  bound  by  president's 
indorsement  unauthorized  by  resolution  or  by-law. 

Cited  in  Merchants'  Xat,  Bank  v.  Dunn  Oil  Mill  Co.  157  N.  C.  310,  73  S.  E. 
93  (dissenting  opinion),  on  extent  of  authority  of  officers  of  corporation  in 
transaction  of  business;  Ft.  Smith  Wagon  Co.  v.  Baker,  84  Ark.  453,  105  S.  W. 
591,  holding  a  sale  of  corporation  assets  by  president  to  be  his  individual  act 
not  binding  on  corporation  in  absence  of  express  authority  from  directors  and 
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stockholders;  Plum  Bayou  Levee  Dist.  v.  Harper,  89  ^rk.  175,  116  S.  W.  196, 
holding  president  of  levee  board  without  authority  to  bind  district  to  an  arbi- 
tration agreement  with  damaged  landowner  in  absence  of  authority  from  diret- 
ors;  Elkhart  Hydraulic  Co.  v.  Turner,  176  Ind.  460,  84  N.  E.  812,  holding  note 
signed  by  individual  as  corporation  president  not  admissible  in  suit  on  corpora- 
tion's note  where  defense  is  non  est  factum;  First  Nat.  Bank  v.  American 
Bangor  State  Co.  16  Pa.  Dist.  R.  863,  on  the  authority  of  corporation  officials  to 
bind  corporation  on  commercial  paper;  Western  Development  &  Invest.  Co.  v. 
Caplinger,  86  Ark.  288,  110  S.  W.  1039,  on  the  burden  of  providing  corporation 
official's  authority  as  resting  on  person  so  asserting. 

Cited  in  footnote  to  Wells,  F.  &  Co.  v.  Enright,  49  L.  R.  A.  647,  which  holds 
bank  bound  by  agreement  executed  by  president  and  general  manager  with  vice 
president's  approval. 

Distinguished  in  Black  v.  First  Nat.  Bank,  96  Md.  421,  54  Atl.  88,  holding 
authority   in  bank   treasurer   to  indorse   promissory   notes   presumed  when   evi- 
dence shows  that  he  was  habitually  accustomed  so  to  do. 
Du  (>   to  ascertain  scope  of  agent's  authority. 

Cited  in  Simmons  Nat.  Bank  v.  Dilley  Foundry  Co.  95  Ark.  372,  130  S.  W. 
162,  holding  that  corporation  cannot  be  held  liable  on  accommodation  paper 
where  holder  knew  that  paper  was  for  accommodation  merely;  People's  Mut. 
Life,  Acci.  &  Health  Ins.  Co.  v.  Powell,  98  Ark.  168,  135  S.  W.  823,  holding 
that  one  who  sues  insurance  company  upon  receipt  issued  by  soliciting  agent, 
purporting  to  bind  company  prior  to  issuance  of  policy  must  prove  that  agent 
had  actual  or  apparent  authority  to  bind  company;  Wilson  v.  Shocklee,  94  Ark. 
305,  126  S.  W.  832,  holding  that  married  woman  will  not  be  estopped  to  enforce 
vendor's  lien  by  reason  of  fact  that  husband  represented  to  purchaser  that  he 
owned  land  and  waived  such  lien;  Mutual  L.  Ins.  Co.  v.  Reynolds,  81  Ark.  204, 
98  S.  W.  963,  holding  it  the  duty  of  one  paying  premium  to  person  holding  him- 
self out  to  be  an  agent,  to  ascertain  scope  of  such  person's  authority;  Latham 
v.  First  Nat.  Bank,  92  Ark.  320,  122  S.  W.  992.  holding  that  bank  loaning  money 
on  securities  of  agent's  principle  on  agent's  assurance  that  he  had  authority 
to  use  securities,  does  so  at  its  peril;  Simon  v.  Calfee,  80  Ark.  67,  95  S.  W. 
1011,  on  the  presumption  of  authority  in  corporate  officers  to  bind  corporation; 
Schcnck  v.  Griffith,  74  Ark.  561,  86  S.  W.  850,  holding  agreement  between 
vendor  of  property  and  son  of  vendee  sent  to  get  the  property  not  binding  on 
vendee,  the  son  being  merely  special  agent  to  receive  property. 

31  L.  R.  A.  538,  CAWOOD  v.  WOLFLEY,  56  Kan.  281,  54  Am.  St.  Rep.  590, 

43  Pac.  236. 
Wages   as   claims. 

Approved  in  Wolfley  v.  McPherson,  61  Kan.  493,  59  Pac.  1054,  holding  clerk's 
wages  within  second  class  of  claims  as  "wages  of  servants." 

Cited  in  Clevenger  v.  Figley,  68  Kan.  712,  75  Pac.   1001,  on  classification  of 
claims  of  attorney's  clerk  for  wages;   Re  Caldwell,  164  Fed.  515,  holding  musi- 
cians playing  in   theater   for   regular  wages   servants,  within  meaning  of  bank- 
ruptcy statute. 
St&tns   of   attorney's   clerk. 

Cited  in  Knickerbocker  Ice  Co.  v.  Gray,  165  Ind.  144.  72  N.  E.  869,  6  Ann. 
Cas.  607,  holding  attorney's  clerk  not  to  be  a  disinterested  person  competent  to 
copy  deposition  in  case  on  which  attorney  is  retained. 
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31  L.  R.  A.  540,  YOUNG  v.  COLLEGE  OF  PHYSICIANS  &  SURGEONS,  81 

Md.  358,  32  Atl.   177. 
it  lulu-  In  dead  bodies. 

Approved  in  Burney  v.  Children's  Hospital,  169  Mass.  60,  38  L.  R.  A.  415, 
footnote  p.  413,  61  Am.  St.  Rep.  273,  47  X.  E.  401,  sustaining  father's  right 
of  action  against  hospital  for  autopsy  on  child's  body  without  father's  consent. 

Cited  in  Koerber  v.  Patek,  123  Wis.  459,  68  L.R.A.  959,  102  X.  W.  40,  hold- 
ing that  son  being  only  person  interested  may  maintain  action  for  mutilation 
of  deceased  mother's  body  by  physician  after  obtaining  permission  from  son  to 
examine  stomach  of  corpse;  Rushing  v.  Medical  College,  4  Ga.  App.  825,  62 
S.  E.  563,  holding  no  cause  of  action  to  arise  because  of  necessary  incision  to 
ascertain  cause  of  death  of  plaintiff's  wife,  where  incision  is  slight  and  required 
by  city  health  ordinance;  Mutual  L.  Ins.  Co.  v.  Griesa,  156  Fed.  401,  holding  court 
without  power  to  order  exumation  of  body  in  a  law  action  where  it  is  in  control  of 
widow  who  is  not  a  party  to  the  action. 

Cited  in  footnote  to  Thompson  v.  State,  51  L.  R.  A.  883,  which  holds  attempt 
to  make  unauthorized  sale  of  dead  body  of  human  being  a  misdemeanor. 

Cited  in  notes  (42  L.R.A.  721)  on  liability  for  disinterment  of  dead  bodies 
and  actions  relating  thereto;  6  L.R.A. (X.S.)  884)  on  damages  for  mutilation 
of  corpse;  (75  Am.  St.  Rep.  428)  on  rights  in  and  to  dead  bodies  and  remedies 
for  their  enforcement. 

31  L.  R.  A.  547,  G1LFILLAN  v.  SCHMIDT,  (54  Minn.  29,  58  Am.  St.  Rep.  515, 

66  N.  W.   126. 
Rights  and   liabilities  as   to   surface   water. 

Approved  in  Oftelie  v.  Hammond.  78  Minn.  279,  80  N.  W.  1123,  holding  lia- 
bility for  diverting  surface  water  dependent  upon  necessity  and  reasonableness; 
Erhard  v.  Wagner,  104  Minn.  266,  116  X.  W.  577,  holding  that  the  proper 
method  for  securing  complete  drainage  for  low  marshy  lands  is  by  deepening 
the  natural  outlet,  provided  such  method  is  practicable  and  reasonable. 

Cited  in  note  (85  Am.  St.  Rep.  734,  735)  on  right  of  landowner  to  accelerate 
or  diminish  flow  of  water  to  or  from  lands  of  another. 

Distinguished  in  Krupke  v.  Stockard,  103  Minn.  351,  115  X.  W.  175,  holding 
that  not  all  ponds  or  marshes  supplied  by  surface  waters  retain  their  character 
as   such  and  become  subject  to  drainage. 
For   causing:  surface   water*   to  overflow  adjoining   lands. 

Cited  in  Philips  v.  Taylor,  93  Minn.  30,  100  X.  W.  649,  holding  that  the  land- 
owner was  not  liable  for  damages  alleged  to  have  been  caused  by  the  con- 
struction of  a  gutter  or  culvert  upon  and  adjacent  to  the  premises  of  another, 
causing  water  falling  upon  the  roof  of  the  building  to  flow  upon  the  adjoining 
land;  Ginter  v.  St.  Mark's  Church.  95  Minn.  22,  69  L.R.A.  626,  111  Am.  St. 
Rep.  438,  103  X.  W.  738,  holding  that  the  owner  of  improved  city  property 
must  connect  the  gutters  and  drains  on  his 'building  with  the  city  sewer  or 
drains  if  it  can  be  reasonably  done  and  not  permit  water  to  run  into  and  collect 
in,  a  public  alley:  Shaw  v.  Ward,  131  Wis.  656,  111  X.  W.  671,  11  Ann.  (as. 
1139,  holding  that  the  mere  change  in  the  surface  of  one's  land  where  reason- 
ably necessary  to  cause  surface  water  to  flow  therefrom  by  a  natural  course  of 
drainage,  even  to  the  extent  of  causing  it  to  pass  onto  the  adjoining  lands  in 
a  ditch,  is  not  sucli  an  accumulation  of  water  as  to  be  actionable. 

31  L.  R.  A.  551,  LUCY  v.  CHICAGO  G.  W.  R.  CO.  64  Minn.  7.  65  X.   W.  944. 
Carrier's    duty    toward    passengers. 

Approved  in  Tall  v.  Baltimore  Steam  Packet  Co.  90  Md.  254.  47  L.  R.  A.  122, 
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44  Atl.  1007,  holding  carrier  not  liable  to  passenger  assaulted  by  another  un- 
less able  to  prevent  it;  Fewings  v.  Mendenhall,  88  Minn.  341,  60  L.  R.  A.  604, 
97  Am.  St.  Rep.  519,  93  X.  W.  127,  holding  street  car  company  not  liable  for 
injury  to  passenger  from  stone  thrown  from  street  by  strike  sympathizer. 

Cited  in  Jansen  v.  Minneapolis  &  St.  L.  R.  Co.  112  Minn.  499,  32  L.R.A. 
(X.S.)  1209,  128  X.  W.  826,  holding  that  common  carrier  is  bound  to  exercise 
utmost  diligence  in  guarding  passengers  against  assaults  by  other  passengers 
which  might  reasonably  be  anticipated. 

Cited  in  footnotes  to  Savannah,  F.  &  W.  R.  Co.  v.  Quo,  40  L.  R,  A.  483, 
which  holds  carrier  liable  for  baggage  master's  assault  with  intent  to  rape 
passenger;  United  R.  &  Electric  Co.  v.  State,  54  L.  R.  A.  942,  which  holds  car- 
rier liable  for  injuries  inflicted  on  passenger  by  drunken  passenger  permitted 
to  return  and  remain  after  removal ;  West  Memphis  Packet  Co.  v.  White,  38 
L.  R.  A.  427,  which  holds  carrier  liable  for  injury  to  passenger  on  excursion 
boat  by  careless  discharge  of  gun  by  other  passenger;  Spangler  v.  St.  Joseph 
&  G.  I.  R.  Co.  63  L.R.A.  634,  which  holds  carrier  bound  to  protect  passengers 
after  alighting,  from  misconduct  and  assault  of  fellow  passengers  reasonably 
to  be  anticipated. 

31  L.  R.  A.  552,  SVEXDSEX  v.  STATE  BANK,  64  Minn.  40,  58  Am.  St.  Rep. 

522,   65  X.   W.    1086. 
Liability   for  refusal   to   pay  check. 

Approved  in  J.  M.  James  Co.  v.  Continental  Xat.  Bank,  105  Tenn.  11,  51  L. 
R,  A.  258,  footnote  p.  255,  80  Am.  St.  Rep.  857,  58  S.  W.  261,  sustaining  con- 
clusive presumption  of  damage  to  trader  by  bank's  wrongful  refusal  to  pay 
check;  Wiley  v.  Bunker  Hill  Xat.  Bank,  183  Mass.  496,  67  X.  E.  655,  sustaining 
recovery  by  trader  of  substantial  damages  caused  by  wrongful  refusal  of  bank 
to  honor  check  drawn  by  him,  to  meet  which  he  had  funds  on  deposit;  American 
Xat.  Bank  v.  Morey,  113  Ky.  863,  58  L.  R.  A.  958,  101  Am.  St.  Rep.  379,  69  S. 
W.  759,  footnote  p.  956.  as  to  measure  of  damages  for  bank's  wrongful  refusal 
to  pay  check  of  student  in  strange  city. 

Cited  in  Third  Xat.  Bank  v.  Ober,  102  C.  C.  A.  178,  178  Fed.  680,  holding 
that  merchant  whose  check  is  dishonored  by  bank  when  he  has  sufficient  funds 
on  deposit  to  meet  check  has  right  of  action  for  compensatory  damages  against 
bank;  Baumgarten  v.  Alliance  Assur.  Co.  159  Fed.  277,  on  the  liability  of  the 
bank  for  a  failure  to  honor  a  depositor's  check;  Weller  v.  Western  State  Bank. 
18  Okla.  504,  90  Pac.  877.  on  the  liability  of  a  bank  for  refusal  to  pay  check 
when  there  are  funds  of  the  drawer  on  deposit. 

Cited   in   note    (80   Am.   St.   Rep.   867)    on   liability   of   bank  for   refusing  to 
honor  checks. 
Drawee's    right    of    recovery    on    raised    check. 

Cited   in    Crocker-Woolworth   Xat.    Bank   v.    Xevada   Bank,    139   Cal.   577,   63 
L.  R.  A.   249,   96  Am.   St.  Rep.   169,   73  Pac.  456,  denying  recovery,  by  drawee 
bank,   paying  raised   check,   held  by   it   for   collection   only,   of   excess   from   col- 
lecting bank,  after  payment  by  it  to  payee  of  money  collected. 
Measure    of    compensatory    damages. 

Cited  in  footnote  to  Cumberland  Teleph.  &  Teleg.  Co.  v.  Hendon,  60  L.  R.  A. 
849.  which  holds  damages  for  wrongfully  disconnecting  telephone,  amount  which 
will   compensate  for   injuries   from  breach   of   contract. 
For   nonpayment   of  check. 

Cited  in  Peabody  v.  Citizens'  State  Bank,  98  Minn.  310,  108  X.  W.  272,  hold- 
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ing  that  temperate  damages  may  be  recovered  for  the  wrongful  protesting  of  a 
bank  check,  though  no  special  damages  are  alleged  and  proved;  Lorick  v. 
Palmetto  Bank  <k  T.  Co.  74  S.  C.  188.  54  S.  E.  206,  7  Ann.  Cas.  818,  holding 
that  a  refusal  of  a  bank  to  pay  the  check  of  a  depositor  having  funds  to  his 
credit  entitles  the  latter  to  recover  temperate  damages,  though  no  special  dam- 
ages are  alleged  and  proved. 

31  L.  R.  A.  553,  CAMERON  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  63  Minn.  384, 

65  N.  W.  652. 
Statute*  authorizing;  attorney's  fees. 

Approved  in  Pfaender  v.  Chicago  &  N.  W.  R.  Co.  86  Minn.  218,  90  X.  \V. 
393,  sustaining  statute  providing  for  reasonable  fees  on  recovery  of  land  from 
railroad;  Gano  v.  Minneapolis  &  St.  L.  R.  Co.  114  Iowa,  716,  55  L.  R.  A.  265. 
footnote  p.  263,  89  Am.  St.  Rep.  393,  87  N.  W.  714,  sustaining  requirement  for 
payment  of  attorney's  fee  on  successful  appeal  by  landowner  from  award  in 
eminent  domain;  Lancashire  Ins.  Co.  v.  Bush.  60  Xeb.  124,  82  N.  W.  313;  Far- 
mers' &  M.  Ins.  Co.  v.  Dobney,  62  Neb.  222,  97  Am.  St.  Rep.  624,  86  N.  W.  1070, 
sustaining  statute  permitting  allowance  of  reasonable  fee  on  recovery  under  pol- 
icy insuring  real  estate;  Dell  v.  Marvin,  41  Fla.  228,  45  L.  R.  A.  203,  footnote 
p.  201,  79  Am.  St.  Rep.  171,  26  So.  188,  sustaining  statute  allowing  attorney's 
fees  to  successful  plaintiff,  but  not  to  defendant,  in  mechanics'  lien  case. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S.  168,  41  L.  ed.  672.  J7  Sup. 
Ct.  Rep.  255  (dissenting  opinion),  majority  holding  statute  unconstitutional 
permitting  allowance  of  fees  to  successful  claimant  against  railroads:  Thomp- 
son v.  Wise  Boy  Min.  &  Mill  Co.  9  Idaho,  379,  74  Pac.  958,  holding  statute  al- 
lowing taxation  of  attorney's  fee  for  filing  and  prosecuting  claim  for  services 
in  operation  of  mine,  valid. 

Cited  in  footnotes  to  Turner  v.  Boger.  49  L.  R.  A.  590,  which  holds  provi- 
sion for  attorneys'  fees  in  trust  deed,  void;  Atkinson  v.  Woodmansee,  64  L.  R. 
A.  325,  which  holds  void,  provision  for  recovery  of  attorney's  fees  by  success- 
ful plaintiff  in  action  to  enforce  laborer's  or  artisan's  lien:  Hartford  Fire  Ins. 
Co.  v.  Redding,  67  L.R.A.  518:  L'Engle  v.  Scottish  Union  &  N.  Ins.  Co.  67 
L.R.A.  581, — which  upholds  provision  for  recovery  of  attorneys'  fees  in  certain 
cases  against  fire  and  life  insurance  companies. 

Cited  in  notes    (47   L.  ed.  U.  S.  824)    on   unconstitutional  inequality  or  dis- 
crimination  in    statutes   allowing   attorney's   fees:     (79    Am.   St.   Rep.    186)    on 
constitutionality   of  statutes  allowing   attorney's   fee. 
Special   or  class   legislation. 

Cited  in  State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill  Minn.  97.  126  X.  W. 
527,  holding  that  statute  imposing  restrictions  upon  sale  of  one  class  of  com- 
modities, is  not  void  as  improper  classification,  unless  beyond  doubt  no  sub- 
stantial conditions  or  usages  of  trade  differentiate  that  class  from  others: 
McGuire  v.  Chicago.  B.  &•  Q.  R.  Co.  131  Iowa.  383.  33  L.R.A.  (N.S.)  726.  108 
N.  W.  902.  holding  statute  rendering  railroad  liable  for  injury  to  servant  from 
negligence  of  fellow  servant  constitutional. 

Cited    in   note    ( 62    Am.    St.    Rep.    173 )    on    protection    of   corporations   from 
special   and   hostile   legislation. 
Validity   of  statute   prohibiting  blacklisting. 

Cited  in  State  ex  rel.  Scheffer  v.  Justus.  85  Minn.  281.  56  L.  R.  A.  7oH.  89 
Am.  St.  Rep.  550,  88  N.  W.  759,  sustaining  statute  prohibiting  '-blacklisting' 
by  "company,  corporation,  or  partnership." 
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31  L.  R.  A.  557,  GAGE  v.  FISHER,  5  N.  D.  297,  65  X.  VV.  809. 
Ri&bts    as    to    voting?    stock. 

Cited  in  Smith  v.  San  Francisco  &  N.  P.  R.  Co.  115  Cal.  608,  35  L.  R.  A. 
317,  56  Am.  St.  Rep.  119,  47  Pac.  5G2,  holding  separation  of  voting  power  from 
stock  ownership  not  illegal  when  done  for  lawful  purpose:  Withers  v.  Edmonds, 
26  Tex.  Civ.  App.  191,  62  S.  W.  795,  denying  recovery  for  breach  of  contract 
to  aid  in  securing  control  of  sufficient  stock  to  carry  election  when  part  of  con- 
sideration was  lucrative  office  in  corporation;  Ecker  v.  Kentucky  Ref.  Co.  144 
Ky.  272,  138  S.  W.  264,  holding  that  voting  trust  formed  for  purpose  of  pro- 
tection and  best  interest  of  company,  carried  out  until  claims  of  creditors  were 
satisfied  was  legitimate  and  not  subject  to  attack  by  one  nonconsenting  stock- 
holder; Morel  v.  Hoge,  130  Ga.  631,  16  L.R.A.(N.S-)  147,  61  S.  E.  487,  14  Ann. 
Cas.  935,  holding  an  agreement  void  by  which  one  half  of  stock  owners  agree 
to  allow  the  other  half  to  indefinitely  name  a  majority  of  the  directors,  there- 
by controlling  affairs  of  corporation;  Bensinger  v.  Kantzler,  112  111.  App.  301, 
holding  contract  by  stockholders  controlling  election  and  amount  of  pay  of 
officers  of  corporation  void. 

Cited  in  notes  (56  Am.  St.  Rep.  140,  151;  16  L.R.A.{N.S.)  1138)  on  validity 
of  agreements  to  control  voting  power  of  stock. 

Distinguished  in  Carter  v.  Producers'  Oil  Co.   182  Pa.  560,  39  L.  R.  A.   101, 
41   W.   N.   C.    117,   38  Atl.  571,   holding  shares  cannot  be  voted  except  by   ad- 
mission to  membership  when  required  by  by-laws. 
Equity   jurisdiction   over    stock    tarnsactions. 

Cited  in  Eichbaum  v.  Sample',  30  Pa.  Co.  Ct.  Rep.  500,  holding  that  equity 
will  compel  the  return  of  pledged  stock  on  tender  of  amount  of  debt  where 
no  provision  has  been  made  as  to  time  of  redemption;  Morgan  v.  Hartley  Oil 
&  Gas  Co.  35  Pittsb.  L.  J.  N.  S.  60,  30  Pa.  Co.  Ct.  22,  on  refusal  of  equity  to 
enforce  agreements  by  which  a  control  of  stock  is  sought. 
Validity  of  contract  on  partly  illegal  consideration. 

Cited  in  note  in  (117  Am.  St.  Rep.  497)  on  validity  of  contracts,  considera- 
tion for  which  has  partly  failed  or  is  partly  illegal. 

31    L.  R.  A.   566,  DENVER  CONSOL.   ELECTRIC   CO.  v.   SIMPSON,   21   Colo. 

371,  41  Pac.  499. 
Liability  for  injuries  by  electric   wires,   etc.. 

Approved  in  Leavenworth  Coal  Co.  v.  Ratchford,  5  Kan.  App.  159,  48  Pac. 
927,  holding  electric  lighting  company  bound  to  high  degree  of  care  to  prevent 
injury  from  wires;  Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  455,  90 
N.  W.  818,  holding  electric  company  bound  to  high  degree  of  diligence  and  fore- 
sight in  keeping  lines  in  safe  condition;  Denver  Consol.  Electric  Co.  v.  Law- 
rence, 31  Colo.  309,  73  Pac.  39,  holding  highest  degree  of  care  possible,  consist- 
ent with  practical  methods,  demanded  of  electric  company;  Snyder  v.  Wheel- 
ing Electrical  Co.  43  W.  Va.  669,  39  L.  R.  A.  503,  footnote  p.  499,  64  Am.  St. 
Rep.  922,  28  S.  E.  733,  holding  death  of  person  by  stepping  on  live  electric  wire 
fallen  to  ground  raises  presumption  of  negligence;  (  hattanoo»a  Electric  F.  Co, 
v.  Mingle,  103  Tenn.  670,  76  Am.  St.  Rep.  703,  56  S.  W.  23,  holding  electric 
railways  bound  to  high  degree  of  care  in  construction  and  maintenance  of  lines; 
Boyd  v.  Portland  Electric  Co.  37  Or.  573,  52  L.  R.  A.  511.  footnote  p.  509,  62 
Pac.  378,  holding  want  of  sufficient  assistance  to  promptly  replace  wires  broken 
by  severe  storm  not  excuse  as  matter  of  law  for  delay,  and  referring  particularly 
to  annotation  in  31  L.  R.  A.  566;  Boyd  v.  Portland  Electric  Co.  40  Or.  131.  57 
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L.  R.  A.  622.  footnote  p.  619,  66  Pac.  576,  sustaining  presumption  of  negligence 
from  injury  to  traveler  in  street  from  broken  live  wire :  Wehner  v.  Lagerfelt.  27 
Tex.  Civ.  App.  525.  66  S.  W.  221.  holding  electric  company  liable  for  injury  from 
hanging  uninsulated  wire  in  contact  with  its  wires,  although  not  owned  by  it.  and 
referring  particularly  to  annotation  in  31  L.  R.  A.  566;  Walters  v.  Denver  Consol. 
Electric  Light  Co.  17  Colo.  App.  194,  68  Pac.  117,  holding  prima  facie  case  of 
negligence  established  by  evidence  of  exposed  wire  at  point  near  windows,  where 
wires  passed  into  residence. 

Cited  in  Logansport  v.  Smith,  47  Ind.  App.  72,  93  N.  E.  883,  holding  that 
it  is  duty  of  city  in  operating  electric  plant  to  use  ordinary  care, — care  pro- 
portionate to  danger  therefrom — to  prevent  injury  to  any  person;  Denver 
Consol.  Electric  Co.  v.  Walters,  39  Colo.  311,  89  Pac.  815,  on  the  degree  of  care 
required  in  fhe  carrying  on  of  electric  supply  business;  Eaton  v.  Weiser,  12 
Idaho,  555,  118  Am.  St.  Rep.  225,  86  Pac.  541.  holding  city  liable  for  not  main- 
taining its  electric  wires  with  the  care  commensurate  with  the  danger  to  be  ex- 
pected from  such  force;  Colorado  Springs  Electric  Co.  v.  Soper,  38  Colo.  130, 
88  Pac.  161,  upholding  charge  which  required  highest  skill  and  utmost  caution 
in  transmitting  electricity;  Gilbert  v.  Duluth  General  Electric  Co.  93  Minn. 
105,  106  Am.  St.  Rep..  430,  100  N.  W.  653,  holding  that  "reasonable  caro" 
is  equivalent  to  a  "high  degree  of  diligence"  with  respect  to  maintenance  of 
highly  charged  electric  wires;  Bourke  v.  Butte  Electric  &  P.  Co.  33  Mont.  285. 
83  Pac.  470,  holding  that  the  care  required  in  the  maintenance  and  operation 
of  electric  power  is  measured  by  and  equal  to  the  attendant  danger;  Memphis 
Street  R.  Co.  v.  Kartright,  110  Tenn.  282,  100  Am.  St.  Rep.  807,  75  S.  W.  7H>. 
holding  street  railway  company  to  the  highest  degree  of  care  in  constructing 
and  maintaining  its  electric  wires. 

Cited  in  footnotes  to  Mooney  v.  Luzerne,  40  L.  R.  A.  811,  which  holds  city'* 
liability  for  neglecting  duty  to  supervise  electric  wires  suspended  over  street* 
not  lessened  because  individuals  or  corporations  subjected  to  like  duty ;  Thomas 
v.  Maysville  Gas  Co.  53  L.  R.  A.  147,  which  holds  corporation  sending  elec- 
tricity into  street  railway  company's  wires  required  to  see  to  their  insulation : 
Newark  Electric  Light  &  P.  Co.  v.  Garden,  37  L.  R.  A.  725,  which  requires  electric- 
light  company  to  use  due  care  in  insulating  wires  maintained  on  same  pole  with 
other  companies;  Willey  v.  Boston  Electric  Light  Co.  37  L.  R.  A.  723.  wlm-!i 
holds  negligence  in  failing  to  cut  electric  light  wires  from  which  insulation 
burned  by  lightning  question  for  jury;  Anderson  v.  Inland  Teleph.  &  Telejr.  Co. 
41  L.  R,  A.  410,  which  holds  telephone  lineman  negligent  in  touching  span  wire 
in  contact  with  trolley  wire,  insulation  of  which  broken;  Brush  Electric  Light 
&  P.  Co.  v.  Lefevre,  49  L.  R.  A.  771,  which  denies  liability  for  death  by  un- 
insulated electric  light  wire  running  above  awning  16  feet  above  street;  Ber- 
<rin  v.  Southern  N.  E.  Teleph.  Co.  39  L.  R.  A.  192,  which  requires  telephone  line- 
man to  exercise  proper  care  to  prevent  injury  from  charged  guy  wires  known 
by  him  to  be  unsafe;  Gannon  v.  Laclede  Gaslight  Co.  43  L.  R.  A.  505,  which 
holds  electric  company  maintaining  overhead  wires  in  alley,  prima  facie  liable 
for  injury  by  live  grounded  wires ;  Trenton  Pass.  R.  Co.  v.  Cooper,  38  L.  R.  A. 
637,  which  holds  escape  of  electricity  from  street  railway,  injuring  horse,  pre- 
sumptive proof  of  negligence;  Bland  v.  Shreveport  Belt  R.  Co.  36  L.  R.  A.  114, 
which  holds  fall  of  pole  on  removal  of  guy  wire  gives  right  of  action  for  injury 
to  lineman;  Hebert  v.  Lake  Charles  Ice,  Light  A  Waterworks  Co.  Ill  La.  526,  64 
L.  R.  A.  104,  footnote  p.  101.  100  Am.  St.  Rep.  505,  35  So.  731,  holding  electric 
light  company  liable  for  death  of  person  in  street  caused  by  uninsulated  wire 
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which    burned    and    fell    because   of    fall    of   telephone    wire    negligently    strung 
above  it. 

Cited  in  notes  (31  L.  R.  A.  571)  011  liability  for  injuries  by  electric  wires  in 
highways;  (32  L.  R.  A.  351)  on  liability  of  electric  company  to  employee  for 
injury  caused  by  electric  shock;  (32  L.  R.  A.  403)  on  negligence  as  to  electric 
wires  on  or  in  building;  (31  L.  R.  A.  802)  on  police  regulation  of  electric  com- 
panies; (6  L.R.A. (X.S.)  203)  on  contributory  negligence  of  volunteer  as  to 
electric  wire  or  apparatus;  (22  L.R.A.  (N.S.)  1169)  on  injuries  from  electric 
wires  in  highway;  (100  Am.  St.  Rep.  517)  on  duties  and  liabilities  of  electric 
corporations;  (1  Brit.  Rul.  Cas.  798,  804)  on  duty  to  protect  travel  from  elec- 
tricity from  wires  on  highway. 
Res  ipsa  loquitur. 

Cited  in  Alabama  City  G.  &  A.  R.  Co.  v.  Appleton,  171  Ala.  331,  54  So.  638, 
holding  that  burden  is  upon  electric  company  in  action  for  injury  to  person  by 
electricity  while  attempting  to  turn  on  light;  Southwestern  Teleg.  &  Teleph.  Co. 
v.  Bruce,  89  Ark.  588,  117  S.  W.  564,  holding  doctrine  of  res  ipsa  loquitur  to 
apply  to  electric  companies  in  the  control  of  their  lines  and  plant;  Seith  v. 
Commonwealth  Electric  Co.  144  111.  App.  616,  holding  unexplained  presence  of 
live  wire  on  ground  in  frequented  place  sufficient  to  support  verdict  of  liability 
for  injury  therefrom;  Walter  v.  Baltimore  Electric  Co.  109  Md.  526,  22  L.R.A. 
(N.S.)  1182,  71  Atl.  953,  presuming  negligence  from  the  injury  of  a  person  on 
surface  of  street  from  contact  with  a  hanging  or  fallen  wire  containing  highly 
charged  current;  Shawnee  Light  &  P.  Co.  v.  Sears,  21  Okla.  23,  95  Pac.  449, 
presuming  negligence  from  injury  to  pedestrian  from  electric  wire  suspended 
along  foot  walk  through  which  current  passed  from  failure  of  proper  insulation; 
Alexander  v.  Nanticoke  Light  Co.  209 -Pa.  577,  67  L.R.A.  478,  58  Atl.  1068,  pre- 
suming negligence  from  injury  caused  by  electric  current  passing  through  body 
of  plaintiff  while  turning  on  an  incandescent  light;  Denver  Consol.  Tramway 
Co.  v.  Orman,  19  Colo.  App.  75,  73  Pac.  664,  presuming  carrier  guilty  of  negli- 
gence where  car  started  suddenly  while  passenger  was  alighting. 

Cited  in  notes    (22  L.R.A. (X.S. )    1179)    on  applicability  of  res  ipsa  loquitur 
to    injury   on    highway   due   to   discovered   electrical   appliances:     (113   Am.   St. 
Rep.   1012)    on   presumption   of   negligence  from   happening   of  accident  causing 
personal   injuries. 
Degrees   of   negli&rence. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Peterson,  30  Colo.  89,  97  Am.  St.  Rep.  76, 
69  Pac.  578,  holding  degrees  of  negligence,  such  as  slight,  ordinary,  and  gross, 
not  recognized  in  Colorado:  Colorado  &  S.  R.  Co.  v.  McGeorge,  46  Colo.  18,  133 
Am.  St.  Rep.  43,  102  Pac.  747,  17  Ann.  Cas.  880  (dissenting  opinion),  on  degree 
of  care  required  by  carriers  of  passengers. 

31  L.  R.  A.  570,  CITY  ELECTRIC  STREET  R.  CO.  v.  COXERY,  61  Ark.  381, 

54  Am.  St.  Rep.  262,  33  S.  W.  426. 
Liability  for  injuries  from   eleetric  wires,  etc. 

Approved  in  Perham  v.  Portland  Electric  Co.  33  Or.  482,  40  L.  R.  A.  811,  72 
Am.  St.  Rep.  730,  53  Pac.  14.  holding  utmost  care  required  of  electric  companies 
in  construction,  inspection,  and  repair  of  wires ;  Wehner  v.  Lagerfelt,  27  Tex. 
Civ.  App.  525,  66  S.  W.  221,  holding  electric  company  liable  for  injury  from 
hanging  uninsulated  wire  in  contact  with  its  wires,  although  not  owned  by  it; 
Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  456,  90  X.  W.  818,  hold- 
ing electric  company  bound  to  high  degree  of  diligence  and  foresight  in  keeping 
lines  in  safe  condition. 

L.R.A.  Au.  Vol.  IV.— 48. 
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Cited  in  Gannon  v.  Laclede  Gaslight  Co.  145  Mo.  535.  43  L.  R.  A.  515,  47 
>S.  \V.  907  (dissenting  opinion),  majority  holding  company  prima  facie  liable 
for  injury  by  grounded  wire  in  public  alley;  Southwestern  Teleg.  &  Teleph.  Co. 
v.  Beatty,  63  Ark.  80,  37  S.  W.  570,  holding  liability  for  injury  from  falling 
brick,  loosened  by  wire  fastened  thereto,  dependent  upon  negligence;  Indian- 
apolis Light  &  Heat  Co.  v.  Dolby  47  Ind.  App.  410,  92  N.  E.  739,  holding  that 
evidence  that  policeman  using  telephone  box  was  killed  by  electricity  generated 
by  electric  light  company  and  conveyed  to  such  box  makes  prima  facie  case  of 
negligence;  Logansport  v.  Smith,  47  Ind.  App.  69,  93  N.  E.  883,  holding  that  it 
is  duty  of  city  in  operating  electric  plant  to  use  ordinary  care — care  proportion- 
ate to  danger  therefrom — to  prevent  injury  to  any  person;  Dow  v.  Sunset 
Teleph.  &  Teleg.  Co.  157  Cal.  187,  106  Pac.  587,  holding  that  if  electric  light 
company  had  knowledge  that  one  of  its  wires  was  dangerously  close  to  tele- 
phone wires  about  which  telephone  linemen  were  obliged  to  work,  continued 
maintenance  of  wires  in  such  position  wras  negligence;  Birmingham,  R.  Light 
&  P.  Co.  v.  Murphy,  2  Ala.  App.  594,  56  So.  817,  holding  that  negligence  of 
electric  company  was  for  jury  where  child  was  injured  by  coming  in  contact 
with  wire  hanging  down  over  street,  where  evidence  showed  that  defect  existed 
for  three  days;  Southwestern  Teleg.  &  Teleph.  Co.  v.  Myane,  86  Ark.  553,  111 
S.  W.  987,  holding  failure  of  street  car  and  telephone  companies  to  comply 
with  ordinance  in  placing  of  wires  for  protection  of  public  is  prima  facie  evi- 
dence of  negligence;  Southwestern  Teleg.  &  Teleph.  Co.  v.  Bruce,  89  Ark.  588, 
117  S.  W.  564,  holding  telephone  company  liable  for  injury  to  workman  right- 
fully on  lot  over  which  defendant's  wire  was  stretched  without  permission  of 
owner,  by  escaped  current  passing  through  such  wires;  Daltry  v.  Media  Elec- 
tric Light,  Heat  &  P.  Co.  208  Pa.  411,  57  Atl.  833,  holding  electric  light  com- 
pany liable  for  injury  to  boy  by  contact  with  a  hanging  house  wire  belonging 
to  private  person  connected  with  defendant  feed  wire;  Parsons  v.  Charleston 
Consol.  R.,  Gas  &  Electric  Co.  69  S.  C.  308,  104  Am.  St.  Rep.  800,  48  S.  E.  2S4, 
holding  electric  company  liable  for  injury  from  contact  with  fallen  telephone 
wrire  receiving  current  from  defendant's  wire  through  failure  to  properly  insu- 
late; Norfolk  R.  &  Light  Co.  v.  Spratley,  103  Va.  381,  49  S.  E.  502,  holding  that 
injury  to  child  from  live  wire  laying  in  street  raises  presumption  of  negligence 
on  part  of  company  maintaining  the  wire  and  also  citing  annotation  to  .same 
point;  Martin  v.  Des  Moines  Edison  Light  Co.  131  Iowa,  748,  106  X.  \Y.  359, 
on  the  degree  of  care  to  be  used  by  companies  maintaining  electric  wires  and 
appliances;  Mangan  v.  Louisville  Electric  Light  Co.  (Phelan  v.  Louisville 
Electric  Light  Co.)  122  Ky.  486,  6  L.R.A.(X.S.)  463,  91  S.  W.  703,  holding  that 
"utmost  care  and  skill"  as  used  in  instructions  .respecting  injury  by  electric 
wires,  means  the  highest  degree  of  care  and  skill  known  which  may  be  used 
under  the  same  or  similar  circumstances;  Gilbert  v.  Dulnth  General  Electric 
Co.  93  Minn.  105,  106  Am.  St.  Rep.  430,  100  N.  W.  653,  holding  instruction  re- 
quiring use  of  reasonable  care,  with  respect  to  maintaining  electric  power, 
equivalent  to  requiring  use  of  high  degree  of  diligence;  Bourke  v.  Butte  Electric 
&  P.  Co.  33  Mont.  286.  83  Pac.  470,  holding  instruction  that  care  required  from 
persons  dealing  with  dangerous  electrical  force  is  measured  by  and  equal  to 
attendant  danger,  proper:  Mize  v.  Rocky  Mountain  Bell  Teleph.  Co.  38  Mont. 
531,  129  Am.  St.  Rep.  659,  100  Pac.  971,  ]6  Ann.  Cas.  1189.  holding  that  an 
electric  and  telephone  company  owe  the  public  the  duty  to  use  highest  degree 
of  care  to  prevent  injury  from  diversion  of  i-urrent  from  power  wire  to  tele- 
phone wire:  Memphis  Street  R.  Co.  v.  Kartright.  110  Tenn.  285,  100  Am.  St. 
Rep.  807,  75  S.  W.  719,  holding  street  car  company  bound  to  use  highest  de- 
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gree  of  care  in  maintenance  of  wires  to  avoid  injury  to  persons  on  streets  be- 
low; Warren  v.  City  Electric  R.  Co.  141  Mich.  301,  104  N.  W.  613,  holding  that 
the  frequency  and  nature  of  inspection  required  depends  on  the  nature  of  the 
danger  to  be  feared;  Mahan  v.  Newton  &  B.  Street  R.  Co.  189  Mass.  5,  75  X.  E. 
59,  holding  liability  of  defendant  for  injury  caused  by  failure  to  maintain  guard 
wires  a  question  for  the  jury. 

Cited  in  footnotes  to  Griffin  v.  Jackson  Light  &  P.  Co.  55  L.  R.  A.  318,  which 
denies  electric  light  company's  liabilty  for  injury  to  stranger  attempting  to  use 
defectively  insulated  movable  light  which  storekeeper  has  continued  to  use;  Boyd 
v.  Portland  General  Electric  Co.  57  L.  R.  A.  619,  which  holds  electric  light  com- 
pany liable  for  injury  by  wire  broken  during  storm;  Boyd  v.  Portland  General 
Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of  sufficient  assistance  to  promptly 
replace  wires  broken  by  severe  storm  not  excuse,  as  matter  of  law,  for  delay; 
Thomas  v.  Maysville  Gas  Co.  53  L.  R.  A.  147,  which  requires  corporation  send- 
ing electricity  into  street  railway  company's  wires  to  see  to  their  insulation; 
Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  64  L.  R.  A.  101,  which 
holds  electric  light  company  liable  for  death  of  person  in  street,  caused  by  un- 
insulated wire  which  burned  and  fell  because  of  fall  of  telephone  wire  negli- 
gently strung  above  it;  .Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co. 
64  L.R.A.  101,  which  holds  electric  light  company  conveying  electricity  by 
overhead  wires  bound  to  keep  them  insulated  so  as  to  guard  against  effect  of 
objects  coming  in  contact  with  them. 

Cited  in  notes  (31  L.R.A.  571)  on  liability  for  injuries  by  electric  wires  in 
highways;  (1  L.R.A.  (N.S.)  823)  on  contributory  negligence  in  touching  live 
wires  in  street;  (100  Am.  St.  Rep.  518,  530,  532,  on  duties  and  liabilities  of 
electric  corporations;  (1  Brit.  Rul.  Cas.  799,  801,  802)  on  duty  to  protect  traveler 
from  electricity  from  wires  on  highway. 
Proximate  cause. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Shaw,  94  Ark.  19,  140  Am.  St.  Rep. 
98,  125  S.  W.  654,  holding  that  negligence  of  railway  in  failing  to  give  warn- 
ing of  approach  of  train  was  efficient  cause  of  injury  to  waiting  passenger, 
where  latter  was  jostled  by  express  company's  truck  and  thrown  against  train; 
Moore  v.  Lanier,  52  Fla.  362,  42  So.  462,  holding  person  negligently  installing 
gas  in  storeroom  liable  for  explosion  thereof  though  he  did  not  cause  ignition. 
Liability  for  concurring-  negligence. 

Approved  in  Pine  Bluff  Water  &  Light  Co.  v.  McCain,  62  Ark.  119,  34  S.  W. 
,">4!>.  holding  gas  company  and  person  negligently  lighting  match  to  locate  leak 
jointly  liable  for  resulting  explosion. 

Cited  in  St.  Louis  Southwestern  R.  Co.  v.  Mackey,  95  Ark.  301,  129  S.  W.  78, 
holding  that  where  two  concurring  causes  produce  injury  which  would  not  have 
resulted  in  absence  of  other,  party  responsible  for  either  cause  is  liable  for 
consequent  injury  and  this  rule  applies  where  one  cause  is  act  of  God;  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Coolidge,  73  Ark.  116,  67  L.R.A.  557,  108  Am.  St.  Rep.  2l'  83 
S.  W.  333,  3  Ann.  Cas.  582)  holding  initial  carrier  liable  for  damage  from  delay 
caused  by  initial  and  subsequent  carriers  on  failure  of  initial  carrier  to  show 
that  subsequent  carrier  was  sole  cause  of  delay;  Eining  v.  Georgia  R.  &  Electric 
Co.  133  Ga.  463,  66  S.  E.  237,  holding  telephone  and  electric  railway  company 
jointly  liable  for  death  of  a  horse  killed  by  current  from  telephone  wire  across 
trollev  wire  where  wires  of  both  companies  are  attached  to  same  poles. 

Cited  in  footnotes  to  Missouri  R.  Co.  v.  Columbia.  58  L.  R.  A.  399.  which  holds 
placing  on  platform  of  heavy  doors,  which  are  blown  on  track  by  severe  gale, 
not  proximate  cause  of  derailment  of  engine :  Louisville  &  E.  M.  C'o.  v.  Barnes, 
64  L.  R.  A.  574,  which  holds  that  negligence  of  steamer  company  does  not  pre- 


31  L.R.A.  570]  L.  R.  A.  CASES  AS  AUTHORITIES.  750 

vent,  recover}-  for  death  of  passenger  by  drowning  while  attempting  to  disem- 
bark, from  other  steamboat  company  whose  negligence  was  also  responsible  for 
his  death. 

Cited  in  note  (7  L.R.A.  (N.S.)  294)  on  liability  with  respect  to  electric  cur- 
rent as  affected  by  concurring  negligence  of  third  person. 

31  L.  R.  A.  572,  WESTERN  U.  TELEG.  CO.  v.  STATE,  82  Md.  293,  51  Am.  St. 

Rep.  464,  33  Atl.  763. 
Amendment  after  expiration  of  limitation. 

Approved  in  State  use  of  Scaggs  v.  Reilly,  89  Md.  165,  43  Atl.  58,  holding 
limitation  cannot  be  pleaded  against  writ  amended  by  striking  out  initial  of 
middle  name. 

Cited  in  State  use  of  Zier  v.  Chesapeake  Beach  R.  Co.  98  Md.  41,  56  Atl.  385, 
holding  that  limitation  cannot  be  pleaded  against  an  amendment  merely  chang- 
ing statement  of  cause  of  action  where  the  cause  remains  the  same. 

Cited  in  footnote  to  Love_v.  Southern  R.  Co.  55  L.  R.  A.  471,  which  sustains 
right  to  file  new  declaration  after  limitation  period  has  elapsed,  naming  statu- 
tory beneficiaries  in  action  for  death. 
Liability  for  injuries  from  electric  wire*. 

Cited  in  Brown  v.  Edison  Electric  Illuminating  Co.  90  Md.  406.  46  L.  R.  A. 
747,  78  Am.  St.  Rep.  442,  45  Atl.  182,  holding  prima  facie  negligence  established 
by  injury  of  person  from  contact  with  defectively  insulated  wire;  Snyder  v. 
Wheeling  Electrical  Co.  43  W.  Va.  669,  39  L.  R.  A.  503,  64  Am.  St.  Rep.  922, 
28  S.  E.  733,  holding  prima  facie  negligence  established  by  death  from  contact 
with  broken  wire  in  street:  Boyd  v.  Portland  Electric  Co.  40  Or.  131,  57  L.  R. 
A.  622,  footnote  p.  619,  66  Pac.  576,  holding  electric  light  company  liable  for 
injury  by  wire  broken  during  storm:  Boyd  v.  Portland  Electric  Co.  41  Or.  343, 
68  Pac.  810,  sustaining  applicability  of  maxim.  Res  ipsa  loquitur  to  injury 
caused  by  parting  of  electric  wire,  although  complaint  makes  specific  allega- 
tions of  negligence;  Hebert  v.  Lake  Charles  Ice.  Light  &  Waterworks  Co.  Ill 
La.  526,  64  L.  R.  A.  104,  footnote  p.  101,  100  Am.  St.  Rep.  505,  35  So.  731, 
holding  electric  light  company  liable  for  death  of  person  in  street,  caused  by 
uninsulated  wire  which  burned  and  fell  because  of  fall  of  telephone  wire  negli- 
gently strung  above  it;  Wehner  v.  Lagerfelt,  27  Tex.  Civ.  App.  525,  66  S.  W. 
221,  holding  electric  company  liable  for  injury  from  hanging  uninsulated  wire 
in  contact  with  its  wires,  although  not  owned  by  it:  Freeman  v.  Missouri  &  K. 
Teleph.  Co.  100  Mo.  App.  278,  142  S.  W.  733.  holding  that  electric  light  com- 
pany was  liable  for  injury  to  boy  on  street  caused  by  his  grasping  telephone 
wire  which  hung  over  a  street  where  electric  company  was  negligent  in  failing 
to  properly  insulate  wires:  Southwestern  Teleg.  &  Teleph.  Co.  v.  Bruce.  89  Ark. 
588,  117  S.  W.  564,  holding  negligence  to  be  inferred  from  injury  to  workman 
caused  by  contact  with  hanging  telephone  wire  charged  with  current  from  a 
trolley  wire:  Hebert  v.  Lake  Charles  Ice.  Light  &  Waterworks  Co.  Ill  La.  ~>2i>. 
64  L.R.A.  101,  100  Am.  St.  Rep.  505.  35  So.  731,  inferring  negligence  from  death 
by  contact  with  light  wire  lying  in  street:  Norfolk  R.  &  Light  Co.  v.  Spratley, 
103  Va.  384,  49  S.  E.  502.  inferring  liability  from  injury  to  child  by  picking 
up  live  wire  in  street:  Walters  v.  Baltimore  Electric  Co.  169  Md.  525,  22  L.R.A. 
(X.S.)  1181,  71  Atl.  953.  holding  injury  to  pedestrian  by  contact  with  fallen 
light  wire  in  street  to  be  prima  facie  evidence  of  negligence,  though  no  con- 
tractual duty  is  owed  with  respect  to  operation  of  the  wires:  Shawnee  Light  & 
P.  Co.  v.  Sears,  21  Okla.  24,  95  Pac.  449,  holding  defendant  liable  on  a  showing 
of  injury  from  contact  with  improperly  insulated  guy  wire  along  foot  walk; 
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JJaltry  v.  Media  Electric  Light,  Heat  &  P.  Co.  208  Pa.  411,  57  Atl.  833,  holdiug 
light  company  liable  for  injury  from  contact  with  a  disconnected  house  wire 
iianging  from  its  feed  wire,  though  such  house  wire  belongs  to  another;  Thomas 
v.  Wheeling  Electrical  Co.  54  W.  Va.  400,  46  S.  E.  217,  holding  defendant  liable 
for  injury  due  to  defective  insulation  at  place  where  contact  might  be  reason- 
ably expected;  Mize  v.  Rocky  Mountain  Bell  Teleph.  Co.  38  Mont.  539,  129  Am. 
St.  Rep.  659,  100  Pac.  971,  16  Ann.  Cas.  1189,  holding  it  the  duty  of  telegraph 
company  to  use  reasonable  care  to  prevent  its  wires  from  coming  in  contact 
with  highly  charged  wires  for  length  of  time  to  cause  defective  insulation. 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
which  holds  want  of  sufficient  assistance  to  promptly  replace  wires  broken  by 
severe  storm  not  excuse,  as  matter  of  law,  for  delay;  Thomas  v.  Maysville  Gas 
Co.  53  L.  R,.  A.  147,  which  requires  corporation  sending  electricity  into  street 
railway  company's  wires  to  see  to  their  insulation;  Hebert  v.  Lake  Charles 
Ice,  Light  &  Waterworks  Co.  64  L.R.A.  101,  which  holds  electric  light  company 
conveying  electricity  by  overhead  wires  bound  to  keep  them  insulated  so  as  to 
guard  against  effect  of  objects  coming  in  contact  with  them. 

Cited  in  notes  (31  L.R.A.  572)  on  liability  for  injuries  by  electric  wires  in 
highways;  (22  L.R.A.  (N.S.)  1179)  on  applicability  of  res  ipsa  loquitur  to  in- 
jury on  highway  due  to  disordered  electrical  appliances;  (100  Am.  St.  Rep. 
531)  on  duties  and  liabilities  of  electric  corporations;  (113  Am.  St.  Rep.  998, 
1012)  on  presumption  of  negligence  from  happening  of  accident  causing  person- 
al injuries;  (1  Brit.  Rul.  Cas.  798,  801,  804)  on  duty  to  protect  traveler  from 
electricity  from  wires  on  highway. 

Distinguished  in  Cumberland  v.  Lottig,  95  Md.  47,  51  Atl.  841,  holding  recovery 
barred  by  negligence  of  party  in  touching  defectively  insulated  wire  on  roof; 
United  Electric  Light  &  P.  Co.  v.  State,  100  Md.  652,  60  Atl.  248,  denying  lia- 
bility of  power  company  for  death  caused  by  contact  with  fallen  telephone  wire 
receiving  charge  from  defendants  wires,  where  plaintiff  failed  to  show  breach 
of  duty  or  negligence  by  defendant:  Annapolis  Gas  &  Electric  Light  Co.  v. 
Fredericks,  109  Md.  603,  72  Atl.  534.  holding  light  company  not  liable  for  injury 
to  pedestrian  by  contact  with  wires  placed  on  bridge  not  over  the  part  of  bridge 
pedestrians  used  but  originally  strung  nine  feet  high  and  over  the  water. 
—  Concurring'  negligence. 

Cited  in  Eining  v.  Georgia  R.  &  Electric  Co.  133  Ga.  463,  66  S.  E.  237,  hold- 
ing telephone  and  electric  company  liable  jointly  for  death  of  horse  by  contact 
with  telephone  wire  receiving  charge  from  power  wire,  there  being  negligence 
on  part  of  both  companies. 

Cited  in  note   (7  L.R.A.  (X.S.)    294)    on  liability  with  respect  to  electric  cur- 
rent as  affected  by  concurring  negligence  of  third  person. 
From    leaking-    gas    pipe. 

Approved  in  State  use  of  Brady  v.  Consolidated  Gas  Co.  85  Md.  641,  37  Atl. 
263,  holding  it  not  negligence  per  se  to  leave  supply  pipe  in  cellar  when  gas  no 
longer  used. 

31  L.  R.  A.  577,  MITCHELL- v.  CHARLESTON  LIGHT  &  P.  CO.  45  S.  C.  146,  22 

S.  E.  767. 
Liability   for   injury   by   electric   wires. 

Approved  in  Boyd  v.  Portland  Electric  Co.  40  Or.  137,  57  L.  R.  A.  624,  footnote 
p.  619,  66  Pac.  576,  sustaining  instruction  that  electric  company  is  not  liable  for 
injury  from  falling  wire,  caused  by  storm  which  could  not  l.ave  been  anticipated; 
Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  Ill  La.  527,  64  L.  R.  A.  105, 
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footnote  p.  101,  100  Am.  St.  Rep.  505,  35  So.  731,  which  holds  electric  light  com- 
pany liable  for  death  of  person  in  street,  caused  by  uninsulated  wire  which  burned 
and  fell  because  of  fall  of  telephone  wire  negligently  strung  above  it;  Wehner  v. 
Lagerfelt,  27  Tex.  Civ.  App.  525,  66  S.  W.  221,  holding  electric  company  liable  for 
injury  from  hanging  uninsulated  wire  in  contact  with  its  wires,  although  not 
owned  by  it. 

Cited  in  Sackett  v.  Henderson  Bros.  Co.  12  Cal.  App.  664,  108  Pac.  151,  hold- 
ing defendant  liable  for  death  of  child  by  fallen  live  wire  so  lying  for  two  days, 
though  not  within  actual  knowledge  of  defendant;  Bourke  v.  Butte  Electric  & 
P.  Co.  33  Mont.  283,  83  Pac.  470,  holding  defendant  liable  for  injury  from  con- 
tact with  live  wire  maintained  in  such  position  that  person  lawfully  using 
tressle  had  to  move  wire  to  pass;  Central  Union  Teleph.  Co.  v.  Sokola,  34  Ind. 
App.  437,  73  X.  E.  143,  holding  defendant(  liable  for  injury  from  defective  wire 
caused  to  fall  by  storm  not  unusual  in  character;  Heidt  v.  Southern  Teleph.  & 
Teleg.  Co.  122  Ga.  480,  50  S.  E.  361,  holding  defendant  not  liable  for  results 
of  falling  of  electric  wire  caused  alone  by  storm  of  unusual  severity. 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
which  holds  want  of  sufficient  assistance  to  promptly  replace  wires  broken  by  se- 
vere storm  not  excuse,  as  matter  of  law,  for  delay;  Thomas  v.  Maysville  Gas  Co. 
53  L.  R.  A.  147,  which  requires  corporation  sending  electricity  into  street  railway 
company's  wires  to  see  to  their  insulation;  Hebert  v.  Lake  Charles  Ice,  Light  & 
Waterworks  Co.  64  L.R.A.  101,  which  holds  electric  light  company  conveying 
electricity  by  overhead  wires  bound  to  keep  them  insulated  so  as  to  guard 
against  effect  of  objects  coming  in  contact  with  them. 

Cited  in  notes  (31  L.R.A.  574)  on  liability  for  injuries  by  electric  wires  in 
highways;  (100  Am.  St.  Rep.  523)  on  duties  and  liabilities  of  electric  corpo- 
rations; (1  Brit.  Rul.  Cas.  800,  804,  806,  809)  on  duty  to  protect  traveler  from 
electricity  from  wires  on  highway. 

Distinguished  in  Miles  v.  Postal  Teleg.  Cable  Co.  55  S.  C.  416,  33  S.  E.  493, 
holding  negligence  not  established  where  wire  broken  by  lightning,  or  fire  alleged 
as  result  thereof. 
Liability  for  neg-lig-ent   injury. 

Cited  in  Hainlin  v.  Budge,  56  Fla.  359,  47  So.  825,  holding  driver  of  auto- 
mobile liable  for  injury  to  woman  where  through  freight  at  driver's  negligence 
in  driving  such  machine  she  ran  in  front  thereof  and  was  injured;  Dolson  v. 
Dunham,  96  Minn.  229,  104  N.  W.  964,  holding  it  a  question  for  jury  as  to  con- 
tributory negligence  of  person  putting  foot  on  belt  to  keep  it  from  injuring  him 
where  engine  was  negligently  started. 
Consideration  of  char&e  MS  a  whole. 

Cited  in  Stone  Mines  v.  Southern  States  Phosphate  &  Fertilizer  Co.  83  S.  C. 
122,  65  S.  E.  6,  refusing  to  reverse  where  charge  taken  as  a  whole  is  not  mis- 
leading, thbugh  a  part  thereof  if  taken  alone  would  be  reversible. 

31  L.  R.  A.  583,  HUBER  v.  LA  CROSSE  CITY  R.  CO.  92  Wis.  636,  53  Am.  St.  Rep. 

940,  66  N.  W.  708. 
What  constitutes  actionable   negligence. 

Approved  in  hew  Orleans  &  N.  E.  R.  Co.  v.  McEwen,  49  La.  Ann.  1197,  38  L.  R. 
A.  140,  22  So.  675,  holding  failure  to  guard  against  certain  result  not  actionable 
unless  reasonably  to  be  foreseen;  Missouri  P.  R.  Co.  v.  Columbia.  65  Kan.  398.  53 
L.  R.  A.  403,  69  Pac.  338;  Andrews  v.  Chicago,  M.  &  St.  P.  R.  Co.  96  Wis.  359; 
71  X.  W.  372;  Davis  v.  Chicago,  M.  &  St.  P.  R.  Co.  93  Wis.  483,  33  L.  R.  A.  658, 
57  Am.  St.  Rep.  935,  67  N.  W.  16;  Sheridan  v.  Bigelow,  93  Wis.  428,  67  X.  W.  732, 


759  L.  R.  A.  CASES  AS  AUTHORITIES.  [31  L.R.A.  589 

— holding  actionable  injury  must  be  foreseen  as  natural  and  probable  result  of 
negligence  complained  of;  Deisenrieter  v.  Kraus-Merkel  Malting  Co.  97  Wis.  286, 
72  N.  W.  735,  and  Saxton  v.  Missouri  P.  R.  Co.  98  Mo.  App.  501,  72  N.  W.  717, 
holding  that  negligence,  to  be  proximate  cause  of  accident,  must  be  cause  which 
ordinarily  prudent  man  might  have  foreseen;  Wehner  v.  Lagerfelt,  27  Tex.  Civ. 
App.  525,  66  S.  W.  221,  holding  electric  company  liable  for  injury  from  hanging 
uninsulated  wire  in  contact  with  its  wires,  although  not  owned  by  it. 

Cited  in  Dohr  v.  Wisconsin  C.  R.  Co.  144  Wis.  551,  129  X.  W.  252,  to  the 
point  that  negligent  act  does  not  contribute  to  cause  injury  where  person  re- 
sponsible for  act  because  of  technical  knowledge  of  those  exposed  to  injury, 
could  not  reasonably  have  expected  that  any  of  them  would  be  thereby  injured; 
Sydnor  v.  Arnold,  122  Ky.  563,  92  S.  W.  289,  holding  owner  of  lot  allowing 
lumber  to  remain  negligently  piled  along  walk  liable  for  injury  to  child  by 
falling  of  lumber,  such  event  being  within  reasonable  expectation;  Parsons  v. 
Charleston  Consol.  R.  Gas  &  Electric  Co.  69  S.  C.  308,  104  Am.  St.  Rep.  800, 
48  S.  E.  284,  holding  an  averment  of  discharge  of  false  current  through  tele- 
phone wire  from  defectively  insulated  power  wire  to  state  a  cause  of  action; 
Gas  Co.  v.  Archdeacon,  80  Ohio  St.  42,  88  N.  E.  120,  17  Ann.  Cas.  61,  holding 
that  lineman  cannot  recover  for  injury  by  voluntary  contact  with  a  guy  wire 
improperly  insulated  where  all  necessary  appliances  for  his  work  were  supplied 
and  his  contact  with  such  wire  was  unnecessary. 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
which  holds  want  of  sufficient  assistance  to  promptly  replace  wires  broken  by 
severe  storm  not  excuse,  as  matter  of  law,  for  delay;  Thomas  v.  Maysville  Gas  Co. 
53  L.  R.  A.  147,  which  requires  corporation  sending  electricity  into  street  railway 
company's  wires  to  see  to  their  insulation ;  Boyd  v.  Portland  General  Electric  Co. 
57  L.  R.  A.  619,  which  holds  electric  light  company  liable  for  injury  by  wire 
broken  during  storm ;  Mitchell  v.  Raleigh  Electric  Co.  55  L.  R.  A.  398,  which  sus- 
tains telephone  company  employee's  right  to  presume  that  electric  light  wires 
properly  insulated;  Wood  v.  Pennsylvania  R.  Co.  35  L.  R.  A.  199,  which  holds  fail- 
ure to  give  warning  of  approach  of  train  not  proximate  cause  of  injury  to  one 
struck  by  body  of  other  person  hit  by  train;  Hebert  v.  Lake  Charles,  Ice,  Light  & 
Waterworks  Co.  64  L.  R.  A.  101,  which  holds  electric  light  company  liable  for 
death  of  person  in  street,  caused  by  uninsulated  wire  which  burned  and  fell  bo- 
cause  of  fall  of  telephone  wire  negligently  strung  above  it;  Hebert  v.  Lake 
Charles  Ice,  Light  &  Waterworks  Co.  64  L.R.A.  101,  which  holds  electric  light 
company  conveying  electricity  by  overhead  wires  bound  to  keep  them  insulated 
so  as  to  guard  against  effect  of  objects  coming  in  contact  with  them. 

Cited  in  note  (100  Am.  St.  Rep.  537)  on  duties  and  liabilities  of  electric 
corporations. 

31  L.  R.  A.  589,  McKAY  v.  SOUTHERN  BELL  TELEPH.  &  TELEG.  CO.  Ill  Ala. 

337,  56  Am.  St.  Rep.  59,  19  So.  695. 
Liability  for  injury  from  electric  wires. 

Approved  in  Jones  v.  Finch,  128  Ala.  221,  29  So.  182,  holding  driver  not  negli- 
gent in  failing  to  observe  broken  wire  in  street;  Griffith  v.  New  England  Telepli. 
&  Teleg.  Co.  72  Vt.  444,  52  L.  R.  A.  920,  48  Atl.  643,  holding  that  telephone  com- 
pany undertakes  to  exercise  special  knowledge  and  skill  in  maintenance  of  lines; 
Wehner  v.  Lagerfelt,  27  Tex.  Civ.  App.  525,  66  S.  W.  221,  holding  electric  com- 
pany liable  for  injury  from  hanging  uninsulated  wire  in  contact  with  its  wires, 
although  not  owned  by  it. 

Cited  jn  Olson  v.  Nebraska  Teleph.  Co.  87  Neb.  602,  127  N.  W.  916,  holding 
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that  telephone  company  which  stretches  its  cables  in  close  proximity  to  elec- 
tric light  wires  is  not  relieved  from  liability  for  negligence  in  not  warning  em- 
ployees of  danger  simply  because  of  prior  negligence  of  electric  company;  Free- 
man v.  Missouri  &  K.  Teleph.  Co.  160  Mo.  App.  278,  142  S.  W.  733,  holding 
that  electric  light  company  was  liable  for  injury  to  boy  caused  by  his  grasping 
telephone  wire  which  hung  over  street,  where  electric  company  was  negligent 
in  failing  to  properly  insulate  wires;  Logansport  v.  Smith,  47  Ind.  App.  73,  93 
N.  E.  883,  holding  that  city  whose  negligence  in  constructing  its  light  plant 
contributed  to  killing  of  railroad  employee  cannot  escape  liability  on  ground 
that  railroad  company  was  also  guilty  of  negligence  contributing  to  such  killing: 
Dow  v.  Sunset  Teleph.  &  Teleg.  Co.  157  Cal.  187,  106  Pac.  587,  holding  that  if 
electric  light  company  had  knowledge  that  one  of  its  wires  was  dangerously 
close  to  telephone  wires  about  which  telephone  linemen  were  obliged  to  work 
continued  maintenance  of  wires  in  such  position  was  negligence;  Byron  Teleph. 
Co.  v.  Sheets,  122  111.  App.  10,  holding  telephone  company  liable  for  fire  caused 
by  electrical  current  generated  by  lightning  escaping  from  a  ground  wire: 
Mahan  v.  Newton  &  B.  Street  R.  Co.  189  Mass.  5,  75  X.  E.  59,  holding  trolly 
company  liable  for  death  of  light  plant  lineman  caused  by  failure  to  use  due 
care  in  maintenance  of  guard  wires;  Parsons  v.  Charleston  Consol.  R.  Gas  & 
Electric  Co.  69  S.  C.  308,  104  Am.  St.  Rep.  800,  48  S.  E.  284,  holding  defendant 
liable  for  death  caused  by  wire  falling  on  defendant's  defectively  insulated 
power  wires. 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
which  holds  want  of  sufficient  assistance  to  promptly  replace  wires  broken  by 
severe  storm  not  excuse,  as  matter  of  law,  for  delay;  Boyd  v.  Portland  General 
Electric  Co.  57  L.  R.  A.  619,  which  holds  electric  light  company  liable  for  injury 
by  wire  broken  during  storm;  Thomas  v.  Maysville  Gas  Co.  53  L.  R.  A.  147,  which 
requires  corporation  sending  electricity  into  street  railway  company's  wires  to  see 
to  their  insulation;  Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Co.  64  L. 
R.  A.  101,  which  holds  electric  light  company  liable  for  death  of  person  in  street. 
caused  by  uninsulated  wire  which  burned  and  fell  because  of  fall  of  telephone  wire 
negligently  strung  above  it. 

Cited  in  notes  (31  L.  R.  A.  584)  on  liability  for  injuries  by  electric  wires  in 
highways;  (31  L.R.A.  802)  on  police  regulation  of  electric  companies;  (7 
L.R.A.  (N.S. )  294)  on  liability  with  respect  to  electric  current  as  affected  by 
concurring  negligence  of  third  person;  (100  Am.  St.  Rep.  532,  534)  on  duties 
and  liabilities  of  electric  corporations ;  ( 1  Brit.  Rul.  Cas.  801 )  on  duty  to  pro- 
tect traveler  from  electricity  from  wires  on  highway. 
Joint  liability  for  nejfligrenc^. 

Cited  in  Eining  v.  Georgia  R.  &  Electric  Co.  133  Ga.  463,  66  S.  E.  237,  hold- 
ing electric  and  telephone  companies  jointly  liable  for  death  of  horse  by  negli- 
gently allowing  their  wires  to  become  crossed;  Olson  v.  Nebraska  Teleph.  Co.  85 
Neb.  336,  133  Am.  St.  Rep.  660,  123  N.  W.  422,  holding  question  of  power  and 
telephone  companies  joint,  several  or  sole  liability  for  injury  resulting  from 
crossing  of  wires  for  the  jury;  Walton  v.  Miller,  109  Va.  214,  132  Am.  St.  Rep. 
908,  63  S.  E.  458,  holding  failure  of  railroad  and  contracting  company  each 
acting  independently,  to  notify  trainmen  of  obstruction  on  track  causing  injury 
to  such  persons  renders  the  two  jointly  and  severally  liable. 
Waiver  of  formal  proof. 

Cited  in  Shawnee  Light  &  P.  Co.  v.  Sears.  21  Okla.  18.  95  Pac.  449.  holding 
evidence  sufficient  to  sustain  the  verdict  though  there  is  no  direct  proof  of 
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several    allegations    put    in    issue,    where    there    is   enough    proof    by   admission 
and  conduct  of  defense  to  sustain  a  recovery. 

Overruled  in  McGhee  v.  Cashin,  130  Ala.  562,  30  So.  367,  holding  question  of 
waiver  of  formal  proof  of  fact  within  general  issue  for  court. 
Sufficiency   of  answer. 

Cited  in  Scharfenburg  v.  Xew  Decatur,  155  Ala.  654.  47  So.  95,  holding  that 
where  matter  in  avoidance  to  a  plea  is  introduced  in  a  bill  by  amendment  it 
renders  the  entire  bill  bad  if  it  does  not  completely  answer  the  complaint. 

31  L.  R.  A.  593,  TRADESMAN  PUB.  CO.  v.  KNOXVILLE  CAR-WHEEL  CO.  95 

Tenn.  634,  49  Am.  St.  Rep.  943,  32  S.  W.  1097. 
Right    to    dissolve    insolvent    corporation. 

Cited  in  Connor  v.  Tennessee  C.  R.  Co.  54  L.  R.  A.  692,  48  C.  C.  A.  735,  109  Fed. 
931,  holding  that  insolvent  corporation  may  be  wound  up  under  creditor's  bill  in 
equity. 
Stockholder's   liability. 

Approved  in  Farmers  Loan  &  T.  Co.  v.  Funk,  49  Xeb.  361,  68  X.  W.  520,  hold- 
ing that  special  liability  of  banking  institution  stockholder  must  be  enforced  by 
one  creditor  or  receiver  for  benefit  of  all  creditors;  Simmons  v.  Taylor,  106  Tenn. 
740,  63  S.  W.  1123.  holding  that  liability  of  directors  assenting  to  excess  of  in- 
debtedness inures  exclusively  to  benefit  of  creditors  affected. 
What  constitutes  insolvency. 

Approved  in  Minton  v.  Stahlman,  96  Tenn.  109,  34  S.  W.  222.  holding  bank  in- 
solvent only  when  unable  to  meet  liabilities  becoming  due  in  ordinary  course;  Xew 
Memphis  Gaslight  Co.  Cases,  105  Tenn.  292,  80  Am.  St.  Rep.  880,  60  S.  W.  206, 
holding  corporation  not  insolvent  when  assets  exceed  indebtedness  and  concern 
going  as  usual;  McClaren  v.  Union  Roller  Mills  &  Elevator  Co.  95  Tenn.  701,  35 
8.  W.  88.  holding  corporation  not  immediately  insolvent,  though  assets  reduced 
below  indebtedness  by  fire,  when  transacting  necessary  business. 

Cited  in  Voightman  &  Co.  v.  Southern  R.  Co.  123  Tenn.  457.  131   S.  W.  982, 
Ann.  Cas.  1912  C,  211,  holding  that  overt  act  of  insolvency  oh  part  of  corpora- 
tion  indicating  insolvency  converts  its  assets  into  trust  fund  for  benefit  of  all 
its  creditors. 
What   constitutes   capital. 

'Cited  in  Leather  Mfrs/  Xat.  Bank  v.  Treat,  62  C.  C.  A.  645.  128  Fed.  263,  hold- 
ing fund  reserved  as  "profit  and  loss"'  liable  to  taxation  as  part  of  capital. 
Preferences   by   insolvent   corporations. 

Approved  in  Smith  v.  Bradt  Printing  Co.  97  Tenn.  355,  37  S.  W.  10,  holding 
mortgage  of  insolvent  company  void  when  immediately  ceasing  business,  with  no 
intention  of  resumption:  Memphis  Barrel  &  Heading  Co.  v.  Ward.  99  Tenn.  177,  63 
Am.  St.  Rep.  825,  42  S.  W.  13,  holding  no  preference  obtained  by  levy  of  execution 
on  corporation  assets  after  business  actually  suspended. 

Cited  in  footnotes  to  United  States  Invest.  Corp.  v.  Portland  Hospital,  56  L. 
R.  A.  627.  which  denies  right  to  priority,  of  debts  incurred  by  receiver  of  hospital, 
in  suit  to  foreclose  prior  mortgage ;  Corey  v.  Wadsworth,  44  L.  R.  A.  766,  which 
sustains  preference  to  stockholder,  director,  and  president  of  insolvent  corporation. 

Cited  in  notes  (57  Am.  St.  Rep.  79)  on  preferences  by  insolvent  corporations. 
Effect  of  receiver's  occupation  on  lease. 

Cited  in  Dayton  Hydraulic  Co.  v.  Felsenthall,  54  C.  C.  A.  547,  116  Fed.  965, 
holding  no  change  of  title  of  leasehold  by  appointment  of  receiver. 
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Cited  in  footnote  to  Stokes  v.  Hoffman  House,  53  L.  R.  A.  870,  which  denies 
receiver's  liability  for  rents  accruing  while  in  possession  of  leasehold  property. 

Cited  in  notes  (59  L.R.A.  680,  691,  697)  on  liability  for  rent  of  premises  occu- 
pied by  receiver  or  assignee  for  creditors;    (2  L.R.A. (N.S.)    1067)    on  priority 
of  claim  for  rent  against  property  in  hands  of  receiver  over  recorded  liens. 
Corporate  assets  as  trust   fond. 

Cited  in  note   (69  L.R.A.  135,  153)  on  assets  of  insolvent  corporation  as  trust 
fund  for  creditors. 

31  L.  R  A.  604,  ANDERSON  v.  MILLER,  96  Tenn.  35,  54  Am.  St.  Rep.  812,  33 

S.  W.  615. 
What     constitutes     proximate     cause. 

Approved  in  Rosenbaum  v.  Shoffner,  98  Tenn.  630,  40  S.  W.  1086,  holding  un- 
guarded elevator  shaft  proximate  cause  of  death,  though  deceased  stumbled  on 
nearby  platform;  Chattanooga  Light  &  P.  Co.  v.  Hodges,  109  Tenn.  338,  60  L.  R. 
A.  461,  97  Am.  St.  Rep.  844,  70  S.  W.  616,  holding  act  of  employee  in  entering 
employer's  burning  building  to  telephone  for  help,  proximate  cause  of  death  from 
burning,  rather  than  faulty  construction  of  building. 

Cited  in  Bales  v.  McConnell,  27  Okla.  409,  40  L.R.A. (N.S.)  940,  112  Pac.  978. 
holding  that  unguarded  cogs  of  cornsheller  was  proximate  cause  of  injury  to 
employee,  who  while  working  close  to  such  machine  slipped  from  wagon  and 
upon  alighting  threw  out  his  hand  to  steady  himself  and  was  caught  in  cogs. 

Cited  in  footnote  to  Cook  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  40  L.  R.  A.; 
457,  which  denies  liability  of  one  negligently  causing  fire  for  property  burned  after 
joinder  with  other  fire. 
Kiiihi     of    subrogation. 

Cited  in  Long  v.  Kansas  City,  M.  &  B.  R.  Co.  170  Ala.  641,  54  So.  62,  holding 
that  fact  that  owner  of  property  has  received  from  insurance  company  amount 
for  which  property  was  insured  does  not  prevent  him  from  bringing  action 
against  railroad  for  its  negligent  destruction;  Illinois  C.  R.  Co.  v.  Hicklin,  131 
Ky.  627,  23  L.R.A. (N.S.)  872,  115  S.  W.  752,  holding  payment  of  insurance  not 
to  effect  liability  of  railway  company  for  wrongful  burning. 

Cited  in  footnotes  to  Packham  v.  German  F.  Ins.  Co.  50  L.  R.  A.  828.  which 
holds  right  against  insurer  under  policy  providing  for  subrogation  cut  off  by  de- 
stroying right  of  subrogation;  New  Hampshire  F.  Ins.  Co.  v.  National  L.  Ins.  Co. 
57  L.  R.  A.  692,  which  denies  right  of  insurer,  subrogated  to  mortgagee's  claims 
against  mortgagor,  to  insist  on  charging  mortgagee,  retaining  more  than  its  share 
from  other  policy,  with  amount  paid  to  mortgagor. 

Cited  in  note  (23  L.R.A. (N.S.)  870)  as  to  whether  destroyer  of  insured  prop- 
erty may  defeat  owner's  suit  upon  ground  that  right  of  action  is  in  insurer. 

31  L.  R,  A.  608,  DANFORTH  v.  DANFORTH,  88  Me.  120.  51  Am.  St.  Rep.  380, 

33  Atl.  781. 
Effect    of    paying-    allowance    on    abandonment. 

Cited  in  footnote  to  Tirrell  v.  Tirrell,  47  L.  R.  A.  750,  which  holds  that  mere 
payment  of  allowance  to  abandoned  wife  under  order  of  court  does  not  prevent 
divorce  for  desertion. 
Desertion    as   ground    for    divorce. 

Cited  in  notes  (119  Am.  St.  Rep.  625;  138  Am.  St.  Rep.  148)  on  what  consti- 
tutes desertion  as  ground  for  divorce. 

Distinguished  in  La  Flamme  v.  La  Flamme,  210  Mass.   lofl.  39  L.R.A. (N.S.) 
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1135,  96  N.  E.  62,  holding  that  renewal  of  cohabitation  for  four  days  after  three 
years  have  expired  removes  cause  of  divorce. 

31  L.  R.  A.  609,  RICE  v.  WOOD,  61  Ark.  442,  33  S.  W.  636. 
Preferences  by  sale  or  mortgage. 

Approved  in  Sunday  Creek  Coal  Co.  v.  Burnham,  52  Neb.  371,  72  N.  W.  487, 
holding  creditor's  knowledge  of  debtor's  fraudulent  intent  immaterial  when  not 
participating  therein. 

Cited  in  Dorrance  v.  McAlester,  1  Ind.  Terr.  486,  45  S.  W.  141,  holding  that 
creditor  may  purchase  from  failing  firm  to  extent  of  satisfying  bona  fide  claim. 

Annotation  cited  in  McCauley  v.  Shookey,  105  Md.  646,  66  Atl.  625,  holding 
mortgage  to  prevent  collection  of  judgment  void  where  fraud  participated  in 
by  mortgagees;  Johnston  v.  Columbus  Ins.  &  Bkg.  Co.  85  Miss.  259,  38  So.  100, 
holding  bank  postponed  to  claims  of  creditors  where,  to  enable  its  president  to 
obtain  credit,  it  accepted  and  concealed  evidence  of  his  indebtedness  to  them 
until  his  death,  when  mortgages  and  deeds  were  then  presented  for  record; 
Re  A.  L.  Robertshaw  Mfg.  Co.  133  Fed.  561,  holding  transfer  by  debtor  to 
certain  creditors  to  carry  on  the  business  out  of  surplus  of  which  all  creditors 
were  to  be  paid,  in  effect  postponing  some  creditors  not  invalid  in  absence  of 
fraudulent  intent. 

Cited  in  footnote  to  Ottenberg  v.  Corner,  34  L.  R.  A.  620,  which  upholds  chattel 
mortgage  executed  and  delivered  before  assignment  for  creditors. 

Cited  in  notes  (37  L.  R.  A.  338)  on  whether  preference  by  mortgage  or  sale  is 
an  assignment  for  creditors;  (32  L.  R.  A.  33)  on  participation  by  purchaser  in 
fraud  of  vendor  which  will  invalidate  transfer  for  good  consideration  as  against 
vendor's  creditors;  (94  Am.  St.  Rep.  230)  on  what  constitutes  a  transaction  a 
sale. 

31  L.  R.  A.  651,  PENNSYLVANIA  CO.  v.  McCANN,  54  Ohio  St.  10,  56  Am.  St. 

Rep.  695,  42  N.  E.  768. 

Followed  without  discussion  in  Phillips  v.  Railway  Co.  57  Ohio  St.  669,  50  N. 
E.  1132. 


n  pi  ions  to  make  priiim   facie  case. 

Approved  in  O'Connell  v.  Pennsylvania  Co.  55  C.  C.  A.  487,  118  Fed.  993, 
holding  prima  facie  case  established  under  Ohio  statute  when  injury  and  defective 
appliance  proved;  Lake  Erie  &  W.  Ry.  v.  Falk,  16  Ohio  C.  C.  129,  sustaining 
statute  making  railroads  liable  for  loss  by  fire  originating  upon  their  lands. 

Cited  in  Hesse  v.  Columbus,  S.  &  H.  R.  Co.  58  Ohio  St.  170,  50  N.  E.  354, 
holding  statute  raising  presumption  of  negligence  from  injury  caused  by  de- 
fective appliance  does  not  relieve  injured  servant  from  burden  of  proving  exist- 
ence of  defect,  and  his  lack  of  knowledge  thereof;  Felton  v.  Bullard,  37  C.  C. 
A.  4,  94  Fed.  184,  holding  presumption  of  negligence  rebutted  only  by  proof  of 
actual  and  proper  inspection;  State  v.  Cincinnati  Tin  &  Japan  Co.  66  Ohio  St. 
212,  64  N.  E.  68,  holding  that  legislative  power  to  prescribe  circumstances 
constituting  prima  facie  case  extends  only  to  future  transactions. 

Cited  in  footnotes  to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Neely,  37  L.  R.  A.  616,  which 
holds  negligence  presumed  from  falling  of  door  from  moving  freight  train  on 
pedestrian;  Missouri,  K.  &  T.  R.  Co.  v.  Simonson,  57  L.  R.  A.  765,  which  holds 
void,  statute  making  specifications  of  weights  in  bills  of  lading  conclusive  ;  Vega 
S.  S.  Co.  v.  Consolidated  Elevator  Co.  43  L.  R.  A.  843,  which  denies  validity  of 
statute  making  state  weigh-master's  certificate  of  weight  of  grain  conclusive. 
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Cited   in  note    (113   Aru.   St.   Rep.   988)    on   presumption   of  negligence  from 
happening  of  accident  causing  personal  injuries. 
Conflict  of  law*. 

Cited  in  Ott  v.  Lake  Shore  &  M.  S.  R.  Co.  18  Ohio  C.  C.  404,  holding  action 
for  injuries  sustained  in  another  state  maintainable  only  when  right  of  action 
exists  under  laws  of  foreign  state;  Baltimore  &  0.  R.  Co.  v.  Ryan.  31  Ind.  App. 
002,  68  N.  E.  923,  recognizing  that  quantity  or  degree  of  evidence  necessary  to 
sustain  action  is  determined  by  law  of  forum;  Rauen  v.  Prudential  In*.  (  u. 
129  Iowa,  730,  106  X.  W.  198,  on  statutes  of  forum  as  controlling  as  to  remedies 
and  procedure. 

Cited  in  footnote  to  Baltimore  &  O.  S.  W.  R.  Co.  v.  Read,  56  L.  R.  A.  468, 
which  holds  void,  statute  preventing  railroad  company  from  setting  up  in  de- 
fense of  suit  for  inj..iy  to  employee,  decisions  of  state  where  injury  occurred. 

Cited  in  note   (56  L.  R.  A.  223)   on  conflict  of  laws  as  to  action  for  death  01 
bodily  injury. 
Validity    of    evidence    statutes. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Falk,  16  Ohio  C.  C.  129.  8  Ohio  C.  D.  767. 
holding  act  providing  that  existence  of  fire  on  railroad's  land  shall  be  prima 
facie  evidence  that  it  was  caused  by  operation  of  railroad,  valid;  Hughes  v. 
State,  9  Ohio  C.  C.  N.  S.  379,  29  Ohio  C.  C.  246,  holindg  section  of  antitrust 
law  providing  for  proof  of  existence  of  illegal  combination  by  establishment  of 
its  general  reputation,  void. 

Cited   in   note    (32   L.R.A.  (N.S.)    226)    on    legislative   power   to   make   injury 
prima  facie  evidence  of  negligence. 
Construction    of    evidence    statutes. 

Cited  in  Hill  v.  Lake  Shore  &  M.  S.  R.  Co.  22  Ohio  C.  C.  304,  12  Ohio  C.  D.  250. 
holding  that  gumming  up  of  brake   is  defect  within  act  making  existence  and 
use  of  defective  machinery  prima  facie  evidence  of  negligence. 
Decisions  by  divided  court. 

Cited  in  Shankweiler  v.  Baltimore  &  O.  R.  Co.  78  C.  C.  A.  353.  148  Fed.  196, 
on  the  effect  as  president  of  the  decision  of  an  equally  divided  court. 

31  L.  R.  A.  653,  CINCINNATI,  H.  &  D.  R.  CO.  v.  METROPOLITAN  NAT.  BANK. 

54  Ohio  St.  60,  56  Am.  St.  Rep.  700,  42  N.  E.  700. 
Effect    of   refusal    to    pay   check. 

Cited  in  Perry  v.  Bank  of  Smithfield,  131  X.  C.  118,  42  S.  E.  551,  holding 
that  payee  cannot  maintain  action  for  refusal  to  pay  unaccepted  check,  though 
drawee's  deposit  sufficient;  Lonier  v.  State  Sav.  Bank,  149  Mich.  485,  112  N. 
W.  1119,  holding  that  checking  against  an  account  does  not  operate  to  set  aside 
the  amount  of  the  check  in  the  bank's  hands  to  use  of  payee  of  check. 

(  ited   in   note    (80   Am.   St.   Rep.   872)    on    liability   of   bank   for  refusing   to 
honor  checks. 
Relation  betvreen  banlc  and  depositor. 

Cited  in  Collett  v.  Springfield  Sav.  Soc.  13  Ohio  C.  C.  134,  holding  relation 
between  bank  and  general  depositor  that  of  debtor  and  creditor. 

Distinguished  in  Blake  v.  Hamilton  Dime  Sav.  Bank  Co.  79  Ohio  St.  197.  20 
L.R.A.iX.S.)  290,  128  Am.  St.  Rep.  684.  87  X.  E.  73,  holding  that  a  bank  re- 
ceiving a  certified  check  for  deposit  is  a  purchaser  and  may  pay  the  amount 
thereof  to  depositor  though  it  has  notice  that  sxich  depositor  obtained  it  ly 
fraud. 
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Agreements  for  benefit  of  third   party. 

Cited  in  Turpin  v.  Batavia  P.  &  M.  Bridge  Co.  7  Ohio  N.  P.  14,  9  Ohio  S.  & 
C.  P.  Dec.  668,  holding  that  grantor's  descendants  cannot  enforce  reservation 
unless  person  ascertained  and  interest  fixed  at  time  of  agreement;  Abraham  v. 
Cincinnati,  13  Ohio  S.  &  C.  P.  Dec.  626,  holding  that  city  may  enforce  agreement 
by  grantor  with  grantee  to  dedicate  land  for  park. 

Cited  in  note  (71  Am.  St.  Rep.  186,  190,  197)  on  right  of  third  person  to 
sue  on  contract  made  for  his  benefit. 

Distinguished  in  Kauffman  Brewing  Co.  v.  Betz,  8  Ohio  C.  C.  N.  S.  68,  28  Ohio 
C.  C.  488,  holding  that  where  receiver  transfers  assets  to  company  upon  condition 
that  it  assume   his  liabilities,   claim  for  personal  injuries  is  enforcible  against 
company. 
Check   as   II-.MJU  n  mi-ill    of   fund. 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Hynicka,  5  Ohio  N.  P.  N.  S.  259,  18  Ohio 
S.  &  C.  P.  Dec.  4,  Affirming  4  Ohio  X.  P.  X.  S.  310,  17  Ohio  S.  &  C.  P.  Dec.  92, 
holding  that  outstanding  checks  are  not  to  be  deducted  in  computing  balance  in 
bank  for  taxation. 
Acceptance    of    check,    by    bank. 

Cited  in  Sims  v.  American  Xat.  Bank,  98  Ark.  8,  135  S.  W.  356,  holding  that 
action  of  drawee  bank  in  paying  check  upon  forged  indorsement  purporting  to 
Ite  payee's  did  not  constitute  acceptance  thereof  nor  release  drawer  from  pay- 
ment. 

31  L.  R.  A.  657,  SXYDER  MFG.  CO.  v.  SXYDER..  54  Oiiio  St.  86,  43  X.  E.  325. 
I'inliiN    In    firm    names. 

Cited  in  Rubel  v.  Allegretti  Chocolate  Cream  Co.  76  111.  App.  587,  holding 
personal  name  used  as  trademark  follows  business  on  transfer;  Burkhardt  v. 
ISurkhardt  Fur  &  Hat  Co.  4  Ohio  X.  P.  360,  holding  personal  name  passed  to 
purchaser  at  judicial  sale  as  part  of  trademark;  Slater  v.  Slater,  175  N.  Y.  ]48, 
Ul  L.R.A.  799,  footnote  p.  796,  96  Am.  St.  Rep.  619,  67  X.  E.  224,  holding  firm 
name  an  asset  of  partnership  which  executor  of  deceased  partner  has  right  to 
have  sold ;  Lothrop  Pub.  Co.  v.  Lothrop,  L.  &  S.  Co.  191  Mass.  355,  5  L.R.A. 
(X.S.)  1077,  77  X.  E.  841,  holding  that  assignment  for  benefit  of  creditors  of  the 
property  of  publishing  company  carries  with  it  the  firm  name  and  right  to  sell 
same  to  be  operated  as  successor;  Smith  v.  David  H.  Brand  &  Co.  67  X.  J.  Eq. 
532,  58  Atl.  1029,  holding  transfer  stock  and  good  will  of  firm  entitle  purchaser 
to  use  the  name  in  conduct  of  the  business  as  successor. 

Cited  in  footnotes  to  Ranft  v.  Reimers,  60  L.  R.  A.  291,  which  holds  seller  of 
good  will  of  business  entitled  to  resume  busin?ss  under  own  name;  Bagby  &  R, 
Co.  v.  Rivers,  40  L.  R.  A.  632,  which  denies  assignability  of  right  of  continuing 
partner  to  use  retiring  partner's  name;  Bingham  School  v.  Gray,  41  L.  R.  A. 
243,  which  holds  school  carried  on  by  widow  and  children  of  man  formerly  con- 
ducting it  lawful  as  against  other  member  of  family  conducting  school  under 
family  name. 
Good  "HI  of  partnership  as  asset. 

Cited  in  note  (96  Am.  St.  Rep.  613,  619)  on  good  will  of  partnership  as  means 
of  making  it  productive  on  dissolution. 

31  L.  R.  A.  660,  STATE  v.  GARDNER,  54  Ohio  St.  24,  42  X.  E.  999. 
Availability  of  objection   to  validity  of  statutes. 

Cited  in  St.  John  v.  Andrews  Institute,  117  App.  Div.  717,  102  X.  Y.  Supp. 
808,  holding  that  the  corporate  existence  of  a  charitable  corporation  cannot  be 
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questioned  collaterally,  where  it  is  recognized  by  the  state  and  no  proceedings 
have  been  taken  to  have  its  charter  annulled  or  forfeited. 
Statutes  creating  office. 

Cited  in  State  v.  Duncan,  153  Ind.  320,  54  X.  E.  1066,  holding  gravel  road 
engineer  appointed  under  statute,  officer  de  facto  estopped  from  questioning 
title  on  bribery  prosecution;  State  v.  Ray,  153  Ind.  336,  54  N.  E.  1067,  holding 
conspirators  to  bribe  de  facto  gravel  road  engineer  cannot  question  title  to 
office;  State  v.  Williams,  61  Kan.  741,  60  Pac.  1050,  holding  witness  guilty  of 
perjury  when  swearing  falsely  before  de  facto  judge  whose  judgment  binding: 
Gitsky  v.  Xewton,  17  Ohio  C.  C.  484,  holding  title  to  office  of  "judge  and  justice 
of  the  peace,"  holding  under  statute,  cannot  be  collaterally  attacked;  State  ex 
rel.  Strimple  v.  Bingham,  14  Ohio  C.  C.  252,  holding  one  holding  under  uncon- 
stitutional statute  de  facto  officer  until  act  declared  void;  State  v.  Butler.  ITS 
Mo.  334,  77  S.  W.  560,  on  the  right  to  question  rights  of  de  facto  officer  col- 
laterally; Heck  v.  Findlay  Window  Glass  Co.  16  Ohio  C.  C.  122,  8  Ohio  C.  D. 
763,  holding  that  creditor  of  grantor  cannot  attack  title  of  board  of  trustees  of 
city  improvement  fund,  where  act  creating  board  was  declared  void  after  debt 
was  created  and  deed  executed;  Beck  v.  Board  of  Education.  14  Ohio  S.  &  C.  P. 
Dec.  315,  holding  that  invalidity  of  act  creating  school  district  is  not  available 
as  defense  to  action  for  wrongful  dismissal  of  superintendent  by  board  of  edu- 
cation, though  similar  act  had  previously  been  held  void;  McCormick  Harve.-t 
ing  Mach.  Co.  v.  Sims,  14  Ohio  S.  &  C.  P.  Dec.  15,  holding  that  validity  of  act 
creating  city  board  of  equalization  cannot  be  questioned  in  suit  to  enjoin  col- 
lection of  tax;  State  v.  Carlisle,  2  Ohio  N.  P.  N.  S.  639,  15  Ohio  S.  &  C.  P.  Dee. 
290,  holding  that  salary  and  expenses  paid  to  county  commissioners  under  void 
act,  before  act  is  declared  void,  cannot  be  recovered  back;  State  v.  Taylor.  3 
Ohio  X.  P.  X.  S.  511,  16  Ohio  S.  &  C.  P.  Dec.  72,  holding  that  money  paid  to  as- 
sistant prosecuting  attorney,  appointed  under  act,  cannot  be  recovered  back ; 
State  v.  Coughlan,  6  Ohio  X.  P.  X.  S.  110,  18  Ohio  S.  &  C.  P.  Dec.  297,  holding 
that  acts  of  de  facto  members  of  county  board  of  equalization,  prior  to  de- 
termination of  invalidity  of  statute  in  proceeding  appropriate  to  that  end,  are 
valid  and  they  are  entitled  to  compensation  therefor;  Caldwell  v.  Marvin.  S 
Ohio  X.  P.  N.  S.  389,  holding  that  contract  for  employment  of  counsel,  by  de 
jure  board  of  education,  to  bring  quo  warranto  proceedings  against  de  fa<t<> 
board  is  void;  Rockwell  v.  Blaney,  9  Ohio  X.  P.  X.  S.  497,  holding  that  Suva 
lidity  of  act  under  which  board  of  education  is  acting  cannot  be  urged  in  de- 
termining its  capacity  to  accept  bequest;  Re  Derrick,  11  Ohio  C.  C.  X.  S.  520.  .51 
Ohio  C.  C.  284,  holding  that  objection  to  validity  of  act  conferring  jurisdiction  or. 
police  justice  cannot  be  raised  on  application  for  release  of  prisoner:  Cleveland 
v.  Painter,  6  Ohio  N.  P.  X.  S.  132,  18  Ohio  S.  &  C.  P.  Dec.  818,  holding  that  in 
action  to  enjoin  violation  of  restrictions  on  land  adjoining  park,  validity  of  act 
under  which  park  board  acquired  park  cannot  be  inquired  into;  State  v.  C'ocli- 
ran,  55  Or.  177,  105  Pac.  884,  holding  that  validity  of  act  increasing  number  of 
justices  cannot  be  attacked  on  motion  for  rehearing. 

Cited  in  note  (15  L.R.A.  (X.S.)  97)  on  de  jure  office  as  condition  of  de  facto 
officer. 

Distinguished  in  Books  v.  Lander,  13  Ohio  S.  &  C.  P.  Dec.  636,  holding  that 
members  of  city  board  of  equalization  are  to  longer  de  facto  officers  after  ax-t 
defining  their  powers  is  declared  void  and  changes  in  assessments  by  them  for 
subsequent  years  are  void. 
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31  L.  R.  A.  669,  CLARENDON  LAND  INVEST.  &  AGENCY  CO.  v.  McCLEL- 

LAND  BROS.  89  Tex.  483,  59  Am.  St.  Rep.  70,  34  S.  W.  98,  35  S.  W.  474. 
Presentation   of   errors. 

Cited  in  International' &  G.  N.  R.  Co.  v.  Downing,  16  Tex.  Civ.  App.  647,  41 
S.   W.   190,  holding  that  several  exceptions  cannot  be  presented  by  one  assign- 
ment, though  giving  reasons  why  court  erred. 
Duty  of  fencing:  out   cattle. 

Cited  in  footnote  to  May  v.  Poindexter,  47  L.  R.  A.  588,  which  holds  owner 
liable  for  trespass  of  animals  turned  by  him  on  unfenced  lands. 

Cited  in  note  (81  Am.  St.  Rep.  447)   on  liability  of  owners  of  stock  herded  or 
ranging  on  lands  of  another  without  lawful  fence. 
Burden   of  proving  justification. 

Cited  in  footnote  to  Tucker  v.   State,   46   L.  R.  A.   181,  which  holds   person 
wrongfully  killing  another  with  deadly  weapon  has  burden  of  proving  justifica- 
tion or  legal  excuse  in  action  for  damages. 
Liability   for  spreading;  disease  or  nuisance. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Wood,  95  Tex.  233,  56  L.  R.  A.  596,  93 
Am.  St.  Rep.  834,  66  S.  W.  449,  holding  company  liable  for  communication  of 
smallpox  by  negligently  permitting  sick  employee  to  escape;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Oakes,  94  Tex.  159,  52  L.  R.  A.  297,  86  Am.  St.  Rep.  835,  58  S.  W.  999, 
holding  no  liability  from  mere  spreading  of  Bermuda  grass  planted  to  preserve 
embankments. 

Cited   in  note    (6  L.R.A. (N.S.)    923)    on  scienter  as  condition  of  liability  for 
spreading  contagion  among  animals. 
Sfienter  as  applied   to  •  harboring-   fevoe  naturae. 

Cited  in  Towaliga  Falls  Power  Co.  v.  Sims,  6  Ga.  App.  758,  65  S.  E.  844, 
refusing  to  classify  mosquitoes  as  animals  ferae  ferae  for  purpose  of.  inovking 
the  rule  of  scienter  as  essential  to  recovery  for  damage  thereby. 

31  L.  R.  A.  673,  EVANS  v.  CONSUMERS'  GAS  TRUST  CO.   (Ind.)  29  N.  E.  398- 
Rights   under  gas  and  oil  leases. 

Cited  in  Edwards  v.  lola  Gas  Co.  65  Kan.  367,  69  Pac.  350,  22  Mor.  Min.  Rep. 
293,  holding  that  oil  and  gas  lease  will  not  be  canceled  for  nonpayment  of  rent 
where  time  of  payment  is  not  of  the  essence  of  the  contract  and  it  would  be 
against  conscience  to  do  so. 

Cited  in  footnotes  to  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  59  L.  R.  A. 
566,  which  holds  vested  interest  in  oil  not  vested  in  lessees  by  mere  drilling  of 
well  and  discovery  of  oil;  Bettman  v.  Harness,  36  L.  R.  A.  566,  as  to  right  of 
lessee  to  continue  oil  and  gas  lease  under  provisions  therein;  Huggins  v.  Daley, 
48  L.  R.  A.  320,  which  holds  oil  and  gas  lease  forfeited  by  failure  to  bore  well 
within  time  specified;  Steelsmith  v.  Gartlan,  44  L.  R.  A.  107,  which  holds  dis- 
covery of  oil  or  gas  essential  to  continuance  of  lease,  sole  consideration  for 
which  is  oil  and  gas  royalties;  Gadbury  v.  Ohio  &  I.  Consol.  Natural  &  Illumi- 
nating Gas  Co.  62  L.  R.  A.  895,  which  holds  forfeiture  of  gas  lease  for  breach 
of  condition  subsequent  sufficiently  shown  to  give  equity  jurisdiction,  by  failure 
for  Ion 7  time,  without  apparent  excuse,  to  develop  the  property;  Detlor  v.  Hol- 
land. 40  L.  R.  A.  266,  as  to  when  grant  of  sole  right  to  produce  oil  and  gas  from 
land  for  specified  time  expires. 

Cited  in  notes  (33  L.  R.  A.  847)  on  liability  for  rent  on  oil  and  gas  lease; 
(34  L.R.A.  62)  on  effect  of  assignment  of  oil  and  gas  lease;  (16  L.R.A.  443) 
on  natural  gas;  (28  L.R.A.  (N.S.)  959;  38  L.R.A.  (N.S.)  134)  on  right  to  de- 
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clare  forfeiture  of  oil  and  gas  lease  for  failure  of  lessee  to  market  product  after 
completing  well. 

Distinguished  in  Harlan  v.  Logansport  Natural  Gas  Co.  133  hid.  330,  32  X.  E. 
930,  holding  no  rights  accrued  under  grant  of  way  until  pipes  laid. 
H  lull  i    to    luii. .MIS   corpus. 

Approved  in  Ex  parte  Tice,  32  Or.  184,  49  Pac.  1038,  holding  irregularities  in- 
vufiicient  to  sustain  habeas  corpus,  unless  committal  judgment  void. 

Cited  in  footnote  to  Tindall  v.  Westcott,  55  L.  R.  A.  225,  which  denies  right 
of  receiver  imprisoned  for  disobeying  order  to  turn  over  funds,  to  discharge  ou 
habeas  corpus  for  poverty. 

Cited  in  note   (87  Am.  St.  Rep.  180)   on  release  of  prisoner  on  habeas  corpus 
after   judgment  and  sentence. 
H  IK-MI  Ion-,   considered. 

Cited  in  Ex  parte  Hollman,  79  S.  C.  11,  21  L.R.A.(N.S.)   245,  60  S.  E.  19,  14 
Ann.   Cas.    1105.   holding   that   the   constitutionality   of   a   statute   under    which 
arrest  is  made  may  be  tested  on  habeas  corpus. 
l.fui«liii  nr«-    declaration    of    and    abatement    of    nuiaance. 

Cited  in  J.  B.  Mullen  &  Co.  v.  Moseley,  13  Idaho,  469,  12  L.R.A.  (N.S.)  400. 
121  Am.  St.  Rep.  277,  90  Pac.  986,  13  Ann.  Cas.  450.  holding  legislation  pro- 
viding for  summary  seizure  of  slot  machines  only  suitable  for  violating  anti- 
gambling  statute,  constitutional;  Devanney  v.  Hanson,  60  VV.  Va.  8,  53  S.  E. 
603,  on  equity  jurisdiction  to  abate  statutory  nuisances. 
Jurisdiction  by  consent. 

Cited  in  State  ex  rel.  Harvey  v.  Newton,  16  N.  D.  166,  112  N.  W.  52,  14  Ann. 
Cas.  1035   (dissenting  opinion),  on  appearing  and  answering  to  contempt  charge 
as  curing  jurisdictional  defects. 
Cruel    or   unusual    punishments. 

Cited  in  State  v.  O'Neil,  147  Iowa,  536,  33  L.R.A. (N.S.)  799,  126  N.  W.  456. 
Ann.  Cas.  1912  B,  691,  to  the  point  that  fine  or  imprisonment  if  fine  is  not  paid 
is  not  cruel  or  inhuman  punishment  for  violation  of  liquor  tax  law. 

Cited  in  note   (35  L.  R.  A.  568,  577)   on  cruel  and  unusual  punishments. 

31   L.  R.  A.  686,  MEXNEILEY  v.  EMPLOYERS'  LIABILITY  ASSUR.   CORP. 

148  N.  Y.  596,  51  Am.  St.  Rep.  716,  43  N.  E.  54. 
Liability  upon  accident  policies. 

Approved  in  Travelers'  Ins.  Co.  v.  Dunlap,  160  111.  646,  52  Am.  St.  Rep.  355, 
43  N.  E.  765,  sustaining  recovery  for  death  from  accidentally  drinking  carbolic 
acid  under  policy  exempting  death  "from  taking  poison;"  Fidelity  &  C.  Co.  v. 
Waterman,  161  111.  636,  32  L.  R.  A.  656,  44  N.  E.  283;  Fidelity  &  C.  Co.  v. 
Lowenstein,  46  L.  R.  A.  452,  38  C.  C.  A.  31,  97  Fed.  18;  Lowenstein  v.  Fidelity 
&  C.  Co.  88  Fed.  477,  sustaining  recovery  for  death  from  inhaling  gas  while 
asleep,  under  policy  exempting  liability  from  "anything  accidentally  inhaled;" 
Root  v.  London  Guarantee  A  Acci.  Co.  92  App.  Div.  581.  86  N.  Y.  Supp.  1055,  hold- 
ing great  pallor  and  emaciation,  continuing  after  fall  from  bicycle  until  death,  ex- 
ternal evidences  of  accident  within  meaning  of  policy;  Horsfall  v.  Pacific  Mut. 
L.  Ins.  Co.  32  Wash.  136,  63  L.  R.  A.  427,  98  Am.  St.  Rep.  846,  72  Pac.  1028, 
holding  marked  change  of  color  continuing  until  death,  perspiration,  coldness  of 
extermities.  are  external  evidences  within  meaning  of  policy  of  internal  strain,  re- 
sulting from  lifting. 

Cited  in  Travelers'  Ins.  Co.  v.  Avers.  217  111.  394.  2  L.R.A.  (N.S.)  171,  75 
N.  E.  506.  holding  clause  in  accident  policy  against  liability  for  death  from  gas 
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or  vapor  not  to  exclude  liability  for  death  by  inhaling  gas  while  asleep  in  room; 
Porter  v.  Preferred  Acci.  Ins.  Co.  109  App.  Div.  105,  95  N.  Y.  Supp.  682,  holding 
that  recovery  cannot  be  had  for  death  by  involuntary  asphyxiation  where  policy 
stipulated  against  death  by  "involuntary"  inhalation  of  gas;  Schumacher  v. 
Great  Eastern  Casualty  &  Indemnity  Co.  197  N.  Y.  61,  27  L.R.A.  (N.S.)  482,  90 
N.  E.  353,  holding  accident  policy  providing  for  payment  of  one  half  of  policy 
for  death  wholly  or  partly  by  septicaemia  and  other  semi-accidental  causes,  to 
warrant  recovery  for  septicaemia  though  not  caused  by  accident ;  Rosenthal  v. 
American  Bonding  Co.  143  App.  Div.  368,  128  N.  Y.  Supp.  553,  holding  that 
policy  of  burglary  insurance  covers  loss  by  burglary  committed  in  presence  of 
clerks  and  stipulation  as  to  visible  marks  on  premises  of  actual  force  or  violence 
is  mere  evidentiary  provision  to  prevent  fraudulent  claims. 

Cited  in  footnotes  to  Preferred  Acci.  Ins.  Co.  v.  Robinson,  61  L.  R.  A.  145, 
which  denies  right  to  recover  under  accident  policy  for  inflammation  of  eyes 
from  accidental  contact  with  poison  ivy;  Maryland  Casualty  Co.  v.  Hudgins,  64 
L.  R.  A.  349,  which  holds  death  by  accidentally  eating  spoiled  oysters  within 
clause  of  policy  exempting  from  injuries  from  poison  or  anything  accidentally, 
or  otherwise,  taken  or  absorbed. 

Cited  in  notes  (1  L.R.A. (N.S.)  423)  on  injury  to  insured  by  own  act  while 
asleep  as  an  accident;  (30  L.R.A.  (N.S.)  1182)  on  death  or  injury  from  sub- 
stance taken  internally  as  caused  by  external  means. 

Distinguished  in  Meehan  v.  Traders  &  T.  Acci.  Co.  34  Misc.  160,  68  N.  Y. 
Supp.  821,  denying  recovery  to  person  injured  by  acid  thrower  under  policy  ex- 
empting from  liability  for  injuries  by  "contact  with  poisonous  substances;'' 
Kasten  v.  Interstate  Casualty  Co.  99  Wis.  77,  40  L.  R.  A.  653,  74  N.  W.  534, 
denying  recovery  for  death  by  blood  poisoning  from  dentist's  cotton,  where 
policy  exempts  from  liability  for  poisoning;  McGl other  v.  Provident  Mtlt:  Acci. 
Co.  32  C.  C.  A.  320,  60  U.  S.  App.  705,  89  Fed.  687,  denying  recovery  for  death 
from  poison  accidentally  taken,  under  policy  exempting  "death  from  poison." 

31  L.  R.  A.  689,  PEOPLE  v.  HAVNOR,  149  N.  Y.  195,  52  Am.  St.  Rep.  707,  43 
N.  E.  541. 

Writ  of  error  dismissed  in  170  U.  S.  408,  42  L.  ed.  1087,  18  Sup.  Ct.  Rep.  631, 
for  want  of  jurisdiction. 
Constitutionality   of    statutes    affecting;   liberty. 

Approved  in  Grossman  v.  Caminez,  79  App.  Div.  21,  79  N.  Y.  Supp.  900. 
holding  unconstitutional,  penal  code  section  requiring  agent  to  obtain  written 
authority  to  sell  real  estate;  Cody  v.  Dempsey,  86  App.  Div.  343,  83  N.  Y.  Supp. 
899,  regarding  statute  making  it  misdemeanor  for  person  to  offer  property  for 
sale  without  written  authority  of  owner,  unconstitutional ;  Whiteley  v.  Terry, 
83  App.  Div.  200,  82  N.  Y.  Supp.  89,  holding  valid  exercise  of  police  power,  stat- 
ute prohibiting  sale  of  real  estate  in  cities  of  first  and  second  class  without 
written  authority  of  owner;  Williams  v.  Port  Chester,  72  App.  Div.  513,  76  N. 
Y.  Supp.  631,  holding  unconstitutional,  provision  barring  negligence  claim  unless 
filed  within  thirty  days,  when  applied  to  one  prevented  by  injury. 

Cited  in  Saratoga  Springs  v.  Saratoga  Gas,  Electric  Light,  Heat  &  P. -Co. 
122  App.  Div.  225,  107  N.  Y.  Supp.  341  (dissenting  opinion),  on  validity  -of  leg- 
islative interference  with  personal  liberty  and  private  property. 

Cited  in  notes    (65  L.R.A.  39,  40)    on  legislative  limitation  of  hours  of  labor; 
(12    L.R.A.  (N.S.)    708)    on    power   of    legislature   to   require   written   authority 
for  offering  another's  real  estate  for  sale. 
L.R.A.  Au.  Vol.  IV.— 49. 
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iJ.--.-t-rniii.il    of    Sabbath    and    holiday*. 

Approved  in  State  v.  Nesbit,  8  Kan.  App.  105,  54  Pac.  326,  sustaining  stat- 
ute penalizing  Sunday  labor;  State  v.  Sopher,  25  Utah,  325,  60  L.  R.  A.  471, 
footnote  p.  468,  95  Am.  St.  Rep.  845,  71  Pac.  482,  sustaining  act  forbidding  keep- 
ing open  of  barber  shops  on  Sunday;  Ex  parte  Northrup,  41  Or.  494,  69  Pac. 
445,  and  Breyer  v.  State,  102  Tenn.  109,  50  S.  W.  769,  sustaining 
statute  penalizing  Sunday  barbering;  Re  Agudath  Hakehiloth,  18  Misc.  718, 
42  N.  Y.  Supp.  987,  denying  approval  of  incorporation  certificate  providing 
for  annual  meetings  on  Sunday;  Scougale  v.  Sweet,  124  Mich.  320,  82  N.  W. 
1061,  and  State  v.  Hogreiver  (omitted  from  official  report  in  152  Ind.  661)  45 
L.  R.  A.  509,  footnote  p.  504,  53  N.  E.  921,  sustaining  statute  prohibiting  base- 
ball playing  on  Sunday;  State  v.  Powell,  58  Ohio  St.  343,  41  L.  R.  A.  857,  foot- 
note p.  854,  50  N.  E.  900,  sustaining  statute  making  baseball  playing  on  Sunday 
an  offense. 

Cited  in  State  v.  Dolan,  13  Idaho,  707,  14  L.R. A.  ( N.S. )  1265,  92  Pac.  995, 
holding  statute  prohibiting  and  regulating  trade  on  Sunday  constitutional; 
Harrison  v.  Wallis,  44  Misc.  498,  90  N.  Y.  Supp.  44,  upholding  power  of  legis- 
lature to  provide  that  judicial  service  on  Sunday  is  void  and  that  Sunday  means 
from  sunrise  to  sundown  of  that  day;  Dunham  v.  Binghamton  &  L.  Baseball 
Asso.  44  Misc.  113,  89  N.  Y.  Supp.  762,  sustaining  injunction  against  Sunday 
base  ball  on  grounds  of  disturbance  to  adjacent  owners  and  depreciation"  of  their 
property;  St.  Louis  v.  DeLassus,  205  Mo.  586,  104  S.  W.  12,  holding  city  ordi- 
nance closing  meat  shops  after  9  A.  M.  on  Sundays  not  an  unreasonable  dis- 
crimination under  a  general  Sunday  closing  law  omitting  certain  necessary 
occupations  from  the  operation  thereof;  Moore  v.  Owen,  58  Misc.  343,  109  X. 
Y.  Supp.  585,  holding  the  operation  of  shows  on  Sunday  within  prohibitory  stat- 
ute though  performance  is  varied  on  that  day  so  as  not  to  meet  description  of 
performances  specified  in  another  statute;  Re  New  York,  57  Misc.  55,  108  N.  Y. 
Supp.  197,  holding  stage  performances  of  every  kind  unlawful  on  Sunday  under 
statute  specifying  what  kinds  are  unlawful,  then  adding  "any  other  entertainment 
of  the  stage"  to  the  prohibition;  Silverberg  Bros.  v.  Douglass,  62  Misc.  341,  114 
N.  Y.  Supp.  824,  holding  statute  forbidding  sales  on  Sunday  is  not  restraint 
upon  religious  liberty  of  Hebrews;  State  v.  Bergfeldt,  41  Wash.  239.  83  Pac.  177, 
6  Ann.  Cas.  979,  holding  that  a  difference  in  religious  faith  or  lack  of  any  re- 
ligion in  person  attacking  Sunday  closing  statute  has  no  bearing  on  its  consti- 
tutionality; Armstrong  v.  State,  170  Ind.  194,  15  L.R.A.(X.S.)  651,  84  X.  E.  3, 
holding  Sunday  closing  law  for  barber  shops  invalid  as  special  legislation  where 
there  is  a  general  Sunday  closing  law;  Stanfeal  v.  State,  78  Ohio  St.  40,  84  X.  E. 
419,  14  Ann.  Cas.  138,  upholding  statute  closing  barber  shops  on  Sunday;  Ex 
parte  Boyer,  27  Xev.  344,  65  L.R. A.  60,  75  Pac.  1,  1  Ann.  Cas.  66,  on  regulation 
of  barbering  on  Sunday  as  a  health  measure;  Re  Caldwell,  82  Xeb.  547,  118  X. 
W.  133,  upholding  conviction  for  shaving  on  Sunday'  it  not  being  a  work  of 
necessity  under  the  statute. 

Cited  in  footnotes  to  Ex  parte  Jent/sch,  32  L.  R.  A.  664,  which  holds  statute 
prohibiting  barbers  carrying  on  business  after  12  o'clock  on  Sunday,  void;  Ta- 
coma  v.  Krech,  34  L.  R.  A.  68,  which  holds  invalid,  ordinance  against  barbers 
pursuing  calling  on  Sunday:  Denver  v.  Bach,  46  L.  R.  A.  848,  which  holds  void, 
ordinance  prohibiting  sale  of  clothing  on  Sunday,  without  applying  to  all  kinds 
of  merchants;  Watson  v.  Thomson,  59  L.  R.  A.  602,  which  denies  city's  power 
to  prevent  carrying  on  of  lawful  avocation  on  Christmas  day;  State  ex  rcl.  Hoff- 
man v.  Justus,  64  L.  R.  A.  510,  which  sustains  statute  prohibiting  keeping  butch- 
er shops  open  on  Sunday,  though  authorizing  sale  of  confectionery  and  tobacco. 
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Cited  in  notes  (78  Am.  St.  Rep.  265,  266)  on  validity  of  Sunday  laws;  (14 
L.R.A.  (X.S.)  1259)  on  validity  of  classification  in  Sunday  law;  (15  L.R.A. 
(N.S. )  648)  on  special  penalty  for  violation  of  Sunday  closing  act;  (44  L.  ed. 
U.  S.  716)  on  constitutionality  of  statutes  making  it  unlawful  for  barbers  to 
carry  on  business  on  Sunday. 
Public  health  and  safety. 

Approved  in  People  v.  Hawker,  152  N.  Y.  235,  46  N.  E.  607,  Reversing  14  App. 
Div.  199,  43  N.  Y.  Supp.  516,  sustaining  statute  prohibiting  practise  of  medi- 
cine after  conviction  for  felony;  People  ex  rel.  Wagner  v.  Hagan,  52  App.  Div. 
390,  65  N.  Y.  Supp.  120,  sustaining  penal  code  provisions  requiring  license  for 
lying-in  hospital;  Rochester  v.  West,  164  N.  Y.  514,  53  L.  R.  A.  550,  79  Am.  St. 
Rep.  659,  58  N.  E.  673,  sustaining  ordinance  prohibiting  erection  of  certain  bill- 
boards without  permission,  after  notice  to  neighboring  owners;  Fox  v.  Mohawk 
&  H.  R.  Humane  Soc.  20  Misc.  467,  46  N.  Y.  Supp.  232,  sustaining  statute  au- 
thorizing destruction  of  unlicensed  dogs;  People  v.  Lochner,  73  App.  Div.  125, 
76  N.  Y.  Supp.  396,  sustaining  statute  providing  for  ten-hour  day  in  bakeries; 
State  v.  Cantwell,  179  Mo.  275,  78  S.  W.  569,  sustaining  statute  limiting  hours 
of  underground  workers  in  minerals;  People  v.  Lochner,  177  N.  Y.  154,  101 
Am.  St.  Rep.  773,  69  N.  E.  373,  sustaining  statute  limiting  hours  of  work  per 
day  and  week,  in  bakeries  and  confectioneries;  New  York  v.  Chelsea  Jute  Mills, 
43  Misc.  269,  88  N.  Y.  Supp.  1085,  sustaining  statute  prohibiting  employment  of 
children  under  fourteen  during  school  terms;  De  Young  v.  Irving,  5  App.  Div. 
504,  38'  X.  Y.  Supp.  1089,  holding  benefit  of  statute  against  certain  minors  clean- 
ing moving  machinery  waived  by  knowingly  violating  it;  New  York  Sanitary 
Utilization  Co.  v.  Department  of  Public  Health,  32  Misc.  582,  67  N.  Y.  Supp.  324, 
holding  unconstitutional,  statute  forbidding  treatment  of  garbage  by  steam  in 
borough  of  Brooklyn  only;  Fox  v.  Mohawk  &  H.  R.  Humane  Soc.  20  Misc. 
469,  46  N.  Y.  Supp.  232,  sustaining  statute  as  to  licensing  dogs  in  cities  ~>f  cer- 
tain class,  though  one  expressly  excepted;  Brooklyn  v.  Nassau  Electric  R.  R. 
Co.  44  App.  Div.  466,  61  N.  Y.  Supp.  33,  sustaining  statute  forbidding  burning 
soft  coal  within  certain  limits;  Palmer  v.  Hickory  Grove  Cemetery,  84  App.  Div. 
608,  82  N.  Y.  Supp.  973,  sustaining  state's  power  to  restrict  amount  of  land 
which  may  be  used  in  crowded  communities  for  cemetery  purposes. 

Cited  in  Shepard  v.  Seattle,  59  Wash.  374,  40  L.R.A. (N.S.)  651,  109  Pac. 
1067,  holding  that  under  police  power  city  of  first  class  may  prohibit  mainte- 
nance of  private  hospitals  tending  to  spread  contagious  diseases;  Bushtis  v. 
Catskill  Cement  Co.  128  App.  Div.  791,  113  N.  Y.  Supp.  294  (dissening  opinion)  ; 
Wright  v.  Hart,  182  N.  Y.  350,  2  L.R.A. (N.S.)  349,  75  N.  E.  404,  3  Ann.  Cas. 
263,  Reversing  103  App.  Div.  221,  93  N.  Y.  Supp.  60  (dissenting  opinion); 
Ex  parte  Hollman,  79  S.  C.  45,  21  L.R.A.(N.S.)  258,  60  S.  E.  19,  14  Ann.  Cas. 
1105;  People  v.  Williams,  1116  App.  Div.  382,  101  N.  Y.  Supp.  562  (dissenting 
opinion), — on  statutory  regulation  of  labor  as  a  valid  police  regulation:  Ex 
parte  Kair,  28  Nev.  144,  113  Am.  St.  Rep.  817,  80  Pac.  463,  6  Ann.  Cas.  893, 
upholding  eight-hour  law  applying  to  smelters  or  miners  of  ore,  as  a  health  regu- 
lation under  police  power;  Viemeister  v.  White,  179  X.  Y.  239,  70  L.R.A.  797, 
103  Am.  St.  Rep.  859,  72  N.  E.  97,  1  Ann.  Cas.  334,  holding  legislation  excluding 
unvaceinated  persons  from  public  schools  to  be  valid  health  regulation ;  State 
v.  Williams,  146  N.  C.  627,  17  L.R.A.  (N.S.)  303,  61  S.  E.  61,  14  Ann.  Cas.  562, 
sustaining  legislature  in  regulation  or  prohibition  of  sale  and  manufacture  of 
liquor  where  conducive  to  public  health  and  welfare;  Johnson  v.  Fargo,  98  App. 
Div.  441,  90  N.  Y.  Supp.  725,  as  an  illustration  of  the  tendency  of  the  law  to 
conserve  the  health,  safety  and  morality  of  citizens. 
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Cited  in  footnotes  to  State  v.  Ray.  60  L.  R.  A.  634,  which  holds  unauthorized, 
ordinance  for  closing  stores  at  7:30  p.  M.,  except  Saturdays;  Bessette  v.  People, 
56  L.  R.  A.  558,  which  holds  void,  requirement  that  horseshoers  practise  business 
for  four  years,  submit  to  examination,  and  pay  license  fee;  Bailey  v.  People, 
54  L.  R.  A.  839,  which  holds  void,  restriction  on  number  which  lodging-house 
keepers  may  permit  to  occupy  one  room. 

Cited  in  note    (78   Am.  St.  Rep.  238)    on  acts  which  legislature  may  decla  re- 
criminal. 
Legislative   control   over   corporations. 

Approved  in  Grannan  v.  Westchester  Racing  Asso.  153  X.  Y.  461,  47  X.  K. 
896,  holding  legislature  authorized  to  direct  conditions  upon  which  racing  as- 
sociation enjoying  public  franchise  shall  exercise  rights;  People  ex  rel.  Tyroler 
v.  City  Prison,  157  X.  Y.  147,  43  L.  R.  A.  27it,  68  Am.  St.  Rep.  763,  51  X.  E. 
1006.  holding  that  legislature  may  regulate  business  of  railroad  and  steamboat 
companies  for  public  good. 

Cited  in  Iowa  Mut.  Tornado  Ins.  Asso.  v.  Gilbertson,  129  Iowa,  665,  106  N.  W. 
153,  holding  that  state  may  divide  local  insurance  companies  into  classes  on 
reasonable  ground  of  classification. 

Cited  in  note  (104  Am.  St.  Rep.  643)   on  municipal  regulations  of  street  rail- 
ways for  protection  of  public. 
Effect   of  lack  of  uniform   penalty. 

Approved  in  People  ex  rel.  Einsfeld  v.  Murray,  4  App.  Div.  190,  38  N.  Y.  Supp. 
909.  holding  "liquor  tax  law"  not  unconstitutional  for  want  of  uniformity  of 
punishment  for  violation;  People  v.  Stedeker,  75  App.  Div.  450,  78  X.  Y.  Supp. 
316,  sustaining  statute  providing  two  different  punishments  for  keeping  gam- 
bling place. 
Constitutional  equality. 

Cited  in  Carr  v.  State,  175  Ind.  255,  32  L.R.A.(X.S.)  1196,  93  X.  E.  1071,  hold 
ing  that  exempting  professional  baseball  players  from  operation  of  Sunday  laws 
does  not  grant  them  unconstitutional  privilege  or  immunity;  McGuire  v.  Chi- 
cago. B.  &  Q.  R.  Co.  131  Iowa.  352,  33  L.R.A.(X.S.)  713,  108  N.  W.  902.  holding 
liability  regulation  applying  to  all  railroads  or  persons  or  corporations  acting 
for  them  within  the  state  not  special  legislation;  State  v.  Tower,  185  Mo.  98. 
68  L.R.A.  409,  84  S.  W.  10,  holding  valid  an  act  prohibiting  emission  of  deiiM- 
smoke  in  cities  of  100,000  though  not  applying  to  locomotives  or  steamboats : 
Re  Morgan,  114  App.  Div.  54,  99  X.  Y.  Supp.  775,  on  test  for  equality  of  legis 
lation;  Hathorn  v.  Xatural  Carbonic  Gas  Co.  60  Misc.  347,  113  X.  Y.  Supp.  45S, 
holding  statute  prohibiting  pumping  of  mineral  water  from  holes  bored  in  rock 
not  unconstitutional  for  not  applying  to  holes  bored  in  ground;  People  ex  rel. 
Armstrong  v.  Warden,  183  X.  Y.  226,  2  L.R.A.  (X.S.)  861,  76  X.  E.  11,  5  Ann. 
Cas.  325,  holding  law  regulating  employment  bureaus  not  Unconstitutional  for 
only  applying  to  such  as  are  situated  in  cities  of  first  and  second  class. 

31   L.  R.  A.  695.  MAHLER   v.   BRUMDER,   !>•>   Wis.   477.   66   X.   W.   502. 
Right   of   private   action    to   abate    nuisance. 

Approved  in  Baier  v.  Schermerhorn,  96  Wis.  375,  71  X.  W.  600,  denying  recov- 
ery to  private  individual  for  highway  obstruction  merely  because  only  practicable 
route  to  lands. 

Cited  in  footnote  to  O'Brien  v.  Central  Iron  &  Steel  Co.  57  L.  R.  A.  508, 
which  authorizes  private  action  for  permanent  obstruction  of  street  within  200 
feet  of  abutter. 

Distinguished  in  McFarland  v.  Lindekugel,  107  Wis.  47(5.  83  X.  W.  757,  hold- 
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ing  owner  selling  with  reference  to  plat  estopped  from  obstructing  highway  de- 
signated thereon  as  against  purchaser,  although  same  not  formally  opened  at  time 
of  sale. 
Abatement    of   pnblic    nuisance   by   private    person. 

Cited  in  footnotes  to  Griffith  v.  Holman,  54  L.  R.  A.  178,  which  denies  pri- 
vate individual's  right  to  abate  public  nuisance  consisting  of  fence  across  navi- 
gable stream;  State  v.  Stark,  54  L.  R.  A.  910.  which  denies  right  of  private  per- 
son to  abate  liquor  nuisance  without  process  of  law;  Reyburn  \.  Sawyer,  65 
L.R.A.  93],  which  sustains  right  of  owner  of  island  to  injunction  against  main- 
tenance of  fishing  nets  in  adjoining  waters  so  as  to  obstruct  navigation. 

Cited  in  note   (7  L.R.A. (N.S.)   74,  76,  80)   on  injunctive  relief  as  to  fences  or 
gates. 
Pnblie    road    or   street. 

Cited  in  Johnston  v.  Lonstorf,  128  Wis.  23,  107  N.  W.  459,  holding  that  the 
fact  that  portion  of  an  alley  is  a  cul-de-sac  does  not  preclude  it  from  being  a  pub- 
lic street;  Watson  v.  Carver,  27  App.  D.  C.  559,  holding  five  foot  strip  in  rear  of 
three  lots  not  to  be  a  public  alley  merely  because  plat  of  the  lots  was  recorded. 

Cited  in  note   (57  Am.  St.  Rep.  753,  755)   on  highways  by  user. 

31  L.  R.  A.  698,  PICKERING  v.  MOORE,  67  N.  H.  533,  68  Am.  St.  Rep.  695, 

32  Atl.  828. 
K  iulu*  in  manure  on  leased  premises. 

Approved  in  Taylor  v.  Newcomb,  123  Mich.  639,  82  N.  W.  519,  holding  tenant 
entitled  to  manure  resulting  from  product  not  grown  on  leased  premises:  Nason 
v.  Tobey,  182  Mass.  315,  94  Am.  St.  Rep.  659,  65  N.  E.  389,  holding  tenant 
entitled  to  proportion  of  manure  when  using  purchased  food  for  part  of  feeding; 
Tuttle  v.  Langley,  68  N.  H.  465,  39  Atl.  488,  holding  exercise  of  good  husbandry 
in  removing  hay,  question  of  fact. 

Cited  in  note    (18  L.R.A. (N.S.)    573)   on  right  of  tenant  to  remove  straw  or 
manure. 
Right   of  partition. 

Cited  in  Hale  v.  Jaques,  69  N.  H.  412,  43  Atl.  121,  holding  that  partition  means 
actual  physical  division  by  metes  and  bounds,  unless  impracticable;  Currier  v. 
Currier,  70  N.  H.  146,  47  Atl.  94,  holding  that  law  provides  means  for  severing 
rights  of  tenants  in  common  of  personalty:  Beardsley  v.  Kansas  Natural  Gas 
Co.  78  Kan.  574.  96  Pac.  859,  on  the  partition  of  personal  property:  Weeks  v. 
Hackett,  104  Me.  271,  19  L.R.A. (N.S.)  1204,  129  Am.  St.  Rep.  390,  71  Atl.  858, 
]5  Ann.  Cas.  1156,  on  the  partition  of  the  interest  of  tenants  in  common  of  per- 
sonalty. 
Hight  of  action  of  tenants  in  common. 

Cited  in  Union  Hosiery  Co.  v.  Hodgson.  72  N.  H.  431,  57  Atl.  384,  sustaining 
right  of  tenants  in  common   in  steam  to  maintain  action  for  a  taking  thereof, 
by   permission   of  one  not  their   agent. 
Confnsion    of    Roods. 

Cited  in  note  (101  Am.  St.  Rep.  915.  916)  on  confusion  of  goods. 

31  L.  R.  A.  702,  EICHENGREEN  v.  LOUISVILLE  &  N.  R.  CO.  96  Tenn.  229, 

54   Am.   St.  Rep.   833,   34    S.   W.   219. 
Liability    for    servant's    acts. 

Approved  in  Louisville  &  N.  R,  Co.  v.  Ray,  101  Tenn.  8.  46  S.  W.  554,  holding 
railroad  company  liable  for  servant  pushing  passenger  from  car;  Missouri, 
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K.  T.  R.  Co.  v.  Warner,  19  Tex.  Civ.  App.  470,  49  S.  W.  254,  holding  company  lia- 
ble for  false  arrest  by  depot  master  of  person   selling  ticket. 

Cited  in  Johnston  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  130  Wis.  499,  110  X.  \V. 
424,  holding  defendants  liable  for  an  assault  and  false  arrest  of  plaintiff,  by  a 
watchman  employed  by  defendant,  for  throwing  sticks  at  a  passing  train:  Vara 
v.  R.  M.  Quigley  Constr.  Co.  114  La.  265,  38  So.  162,  holding  no  liability  on 
defendant  company  for  the  illegal  arrest  and  imprisonment  of  plaintiff  at  the 
instance  of  a  clerk  employed  to  run  a  commissary  store  for  defendants. 

Cited  in  footnotes  to  Brunswick  &  W.  R.  Co.  v.  Ponder.  60  L.R.A.  714,  which 
denies  carrier's  liability  for  failure  to  prevent  illegal  arrest  by  officers,  or  for 
stopping  train  to  permit  removal;  Markley  v.  Snow,  64  L.R.A.  685,  which  denies 
liability  of  a  mining  partnership  for  acts  of  employee  in  causing  arrest  for 
vindication  of  law  of  one  suspected  of  having  set  fire  to  a  building  belonging  to 
a  partnership;  Daniel  v.  Atlantic  C.  L.  R.  Co.  67  L.R.A.  455,  which  holds  rail- 
road company  not  liable  for  arrest  by  cashier  with  power  to  collect  money,  give 
receipts,  sell  tickets,  care  for  money  received  and  foreward  it  to  treasurer,  of 
innocent  person  whom  he  suspects  of  having  stolen  money  which  has  come  into 
his  possession;  Texas  Midland  Railroad  v.  Dean,  70  L.R.A.  943,  which  holds 
railroad  company  liable  for  act  of  baggage  master  in  assisting  in  wrongful 
arrest  at  instance  of  city  authorities  of  passenger  awaiting  at  station  for  train. 

Cited  in  notes   (7  L.R.A.  (N.S.)    166)   on  liability  of  carrier  for  arrest  of  pas- 
senger by   servant;    (4  L.R.A.(N.S.)    283)    on   liability  for   arrest  or  false   ini 
prisonment   by   servant   employed   as    detective,    policeman,   or   watchman;     (40 
L.R.A. (N.S. )    1041,  1049)    on  liability  of  carrier  for  wilful  torts  of  servants  to 
passengers;    (17  Eng.  Rul.  Cas.  280)   on  master's  liability  for  acts  of  servant. 

Distinguished  in  Markley  v.  Snow,  207  Pa.  452,  64  L.  R.  A.  687,  footnote 
p.  685,  56  Atl.  999,  which  denies  liability  of  employer  for  act  of  employee  in 
causing  arrest,  long  after  commission  of  crime,  of  one  suspected  of  having  set 
fire  to  building  of  employer. 

31  L.  R.  A.  706,  PARKER  v.  BETHEL  HOTEL  CO.  96  Tenn.  252.  34  S.  W.  20'.). 
It  i-.-.  h  i>  of  corporations  in  property. 

Approved  in  Deaderick  v.  Bank  of  Commerce,  100  Tenn.  463,  45  S.  W.  7Sii. 
holding  corporation  distinct  entity,  entitled  to  hold  property  as  absolutely  as 
individual;  Coal  Creek  Miri.  &  Mfg.  Co.  v.  Tennessee  Coal,  Iron  &  R.  Co.  106 
Tenn.  675,  62  S.  W.  162,  holding  private  corporations  not  within  act  regulat- 
ing leasing  and  disposition  of  property  and  franchises;  White  v.  Pecos  Land 
&  Water  Co.  18  Tex.  Civ.  App.  637,  45  S.  W.  207,  holding  legal  identity  or 
agency  not  established  by  averring  two  corporations  organized  by  same  persons' 
in  same  interests. 
Rights  of  controlling:  owners. 

Approved  in  Thum  v.  Wolstenholme,  21  Utah,  490,  61  Pac.  537,  holding  corpo- 
rate existence  unimpaired,  though  stock  controlled  or  entirely  owned  by  one 
person. 

Cited  in  Re  Roanoke  Furnace  Co.  166  Fed.  952,  holding  a  corporation  was  not 
bound  by  an  attempted  transfer  of  a  contract  by  its  president  who  owned  the 
greater  part  of  the  stock,  to  the  corporation  without  the  consent  of  the  di- 
rectors. 

Cited -in  footnote  to  Sellers  v.  Greer,  40  L.  R.  A.  589,  which  holds  contract 
between  equal  owners  of  substantially  entire  corporate  stock  for  disposition  of 
corporate  property  not  binding  on  corporation. 
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Rights    of    >i  <><-k  holders    in    corporate    property. 

Cited  in  Home  F.  Ins.  Co.  v.  Barber,  67  Neb.  669,  60  L.R.A.  938,  108  Am.  St. 
Rep.  716,  93  N.  W.  1024,  recognizing  that  stockholders,  as  such,  have  no  title  to 
corporate  property  which  they  can  convey  or  encumber  in  their  own  names. 
Rights  under  unrecorded  transfer. 

Cited  in  McClung  v.  Colwell,  107  Tenn.  600,  89  Am.  St.  Rep.  961,  64  S.  W. 
890,  holding  pledgee,  assignee  of  stock  delivered  as  collateral,  secure  against 
pledgeor  and  his  creditors  though  transfer  unrecorded;  Barnhouse  v.  Dewey,  83 
Kan.  20,  29  L.R.A.  (N.S.)  173,  109  Pac.  1081,  holding  that  assignment  in  blank 
of  certificate  of  shares  of  loan  association  upon  back  thereof  will  as  between  par- 
ties constitute  vendee  owner  thereof;  D.  B.  Loveman  Co.  v.  Henderson,  1  Tenn. 
Ch.  App.  754,  holding  a  transfer  of  certificates  of  stock  by  mere  manual  de- 
livery to  secure  a  debt  was  good  although  no  notice  given  to  the  corporation  of 
the  transfer. 

Cited  in  note   (57  Am.  St.  Rep.  388,  389,  390)  on  rights  of  transferee  of  stock 
not  transferred  on  books. 
Laches  as   defense. 

Approved  in  Prewitt  v.  Bunch,  101  Tenn.  741,  50  S.  W.  748,  holding  hus- 
band's right  to  wife's  property  not  defeated  by  eight  years'  delay,  where  neither 
satisfied  nor  abandoned;  Gay  v.  Havermale,  27  Wash.  397,  67  Pac.  804,  holding 
laches  not  inferred  where  complaint  negatives  bar  of  statute  by  alleging  absence 
from  state. 

Cited  in  Wilder  v.  Wilder,  83  Vt.  128,  72  Atl.  203,  holding  that  terms  "limi- 
tations" and  "laches"  when  applied  to  period  within  which  equitable  right  may 
be  asserted  are  not  synonymous;  Bischof  v.  Merchants'  Nat.  Bank,  75  Neb.  846, 
5  L.R.A.  (N.S.)  492,  106  N.  W.  996,  holding  laches  no  defense  to  an  action  to 
restrain  a  nuisance  where  before  its  erection  the  complainant  protested  against 
its  construction  and  commenced  the  action  shortly  after  its  completion;  Salmon 
v.  Wynn,  153  Ala.  547,  45  So.  133,  15  Ann.  Cas.  478,  holding  a  bill  in  chancery 
asking  for  the  further  administration  of  an  estate  twenty  years  after  a  partial 
settlement  of  the  estate  by  an  executor  since  deceased  would  be  barred  for 
laches  where  it  appeared  the  petitioners  had  slumbered  on  their  rights;  Just  v. 
Idaho  Canal  &  Improv.  Co.  16  Idaho,  654,  133  Am.  St.  Rep.  140,  102  Pac.  381, 
on  laches  as  a  bar  to  the  prosecution  of  an  action. 

Cited  in  footnote  to  Patterson  v.  Hewitt,  55  L.  R.  A.  658,  which  holds  interest 
in  mining  property  lost  by  eight  years'  delay  in  asserting,   during  which  time 
property  rendered  valuable  by  others  expending  large  sums  in  developing. 
Usury  as   defense. 

Approved  in  Deitch  v.   Staub,   53   a   C.   A.    146,    115   Fed.   318,   holding  pur- 
chaser cannot  allege  usury  when  assuming  mortgage  as  part  of  purchase  price 
and  receiving  benefits  thereof. 
Rigrhts    of    directors    and    stockholders    on    dissolution. 

Approved  in  State  v.  Mitchell,  104  Tenn.  343,  58  S.  W.  365,  holding  that  di- 
rectors cannot  authorize  distribution  of  assets  among  stockholders  by  assign- 
ment, thus  effecting  dissolution;  Arkansas  Pass  Harbor  Co.  v.  Manning,  94  Tex. 
562,  63  S.  W.  027,  holding  stockholders  estopped  from  claiming  land  on  dis- 
solution by  consent  to  prior  conveyance  thereof. 
Sufficiency  of  service  of  process. 

Cited  in  Thum  v.  Pyke,  8  Idaho.  30,  66  Pac.  157  (dissenting  opinion),  on  the 
sufficiency  of  service  of  process  on  the  officers  of  a  corporation. 
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Dissolution    of    corporation. 

Cited  in  Elliott  v.  Sullivan,  156  Mo.  App.  509,  137  S.  W.  287,  holding  that 
corporation  is  not  dissolved  by  mere  fact  that  it  has  ceased  to  do  business,  or 
by  misuser  of  franchise;  Snead  v.  Scheble,  99  C.  C.  A.  578,  175  Fed.  573, 
holding  the  ceasing  of  a  corporation  to  do  business  without  steps  being  taken 
for  its  dissolution  did  not  destroy  its  existence:  State  v.  Chilhowee  Woolen  Mills 
Co.  115  Tenn.  271,  2  L.R.A.(N.S.)  496,  112  Am.  St.  Rep.  825,  89  S.  W.  741,  on 
when  the  surrender  of  the  charter  and  the  dissolution  of  a  corporation  may  be 
made. 

Distinguished  in  State  ex  rel.  Fisher  v.  U.  S.  Grant  University,  115  Tenn. 
250,  90  S.  W.  294,  holding  an  educational  corporation  is  dissolved  by  the  convey- 
ance of  its  property  and  franchises  to  another  educational  corporation  for  the 
payment  of  its  debts  with  an  agreement  to  reconvey  when  able  to  operate  the 
school. 
Collateral  attack  upon  corporations. 

Cited  in  Calor  Oil  &  Gas  Co.  v.  Franzell,  128  Ky.  727,  36  L.R.A.(X.S.)   461, 
109  S.  W.  328,  holding  the  purpose  and  validity  of  a  corporation  are  not  subject 
to  collateral  attack. 
Invalidity   of   contract    as   a    defence. 

Cited  in  Ingersoll  v.  Coal  Creek  Coal  Co.  117  Tenn.  288,  9  L.R.A.(N.S-)  290. 
119  Am.  St.  Rep.  1003.  98  S.  W.  178,  10  Ann.  Cas.  829,  on  the  defense  of  the  in- 
validity of  a  contract  as  only  available  to  parties. 

31  L.  R.  A.  715,  THE  WILLAMETTE,  18  C.  C.  A.  366,  44  U.  S.  App.  26,  70  Fed. 

874. 
Jurisdiction   of   admiralty   over   negligence    actions. 

Approved  in  The  Jane  Grey,  95  Fed.  698,  holding  admiralty  will  enforce  state 
statutes  imposing  liability  for  negligence  against  vessel  owners  for  death  on  high 
seas;  Laidlaw  v.  Oregon  R.  &  Nav.  Co.  26  C.  C.  A.  668,  48  U.  S.  App.  430,  81 
Fed.  879,  Reversing  73  Fed.  846,  enforcing  lien  under  Oregon  statute  in  favor  of 
personal  representative  of  person  wrongfully  killed  by  vessel ;  The  Schooner  Rob- 
ert Lewers  Co.  v.  Kekauoha,  52  C.  C.  A.  485,  114  Fed.  851,  holding  that  admiralty 
will  enforce  right  of  action  for  wrongful  death  given  by  common  law  of  Hawaii; 
Humboldt  Lumber  Mfrs.  Asso.  v.  Christopherson,  46  L.  R.  A.  282,  footnote  p. 
278,  19  C.  C.  A.  486,  44  U.  S.  App.  434,  73  Fed.  244,  sustaining  recovery  in 
admiralty  for  death  from  negligent  navigation,  when  action  authorized  by  state 
statute;  The  Onoko,  47  C.  C.  A.  113,  107  Fed.  987,  denying  recovery  for  death 
of  person  from  negligent  navigation  when  action  unauthorized  by  state  statute; 
The  Dauntless,  129  Fed.  716,  holding  that  under  California  statutes,  suit  in  rcm 
against  vessel  cannot  be  maintained  in  admiralty  to  recover  damages  for  death 
from  collision. 

Cited  in  Aurora  Shipping  Co.  v.  Boyce,  112  C.  C.  A.  372,  191  Fed.  966,  holding 
that  under  statute  action  for  wrongful  death  may  be  maintained  in  court  of  ad- 
miralty by  suit  in  rem;  The  General  Toy.  175  Fed.  594.  holding  under  local  stat- 
utes giving  right  of  action  to  personal  representative  for  wrongful  death  a 
libel  may  be  brought  in  admiralty  for  the  death  of  a  person  through  the  wrong- 
ful navigation  of  a  vessel;  The  Aurora,  163  Fed.  636,  holding  a  libel  main- 
tainable in  the  admiralty  court  by  an  administrator  for  the  death  of  one  employed 
in  loading  a  vessel,  through  the  defective  condition  of  the  gang  plank  where  local 
statute  gives  right  to  such  an  action. 

Cited  in   footnote  to   Rundell   v.   Compagnie   Generale   Transatlantique.   49   L. 
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R.  A.  92,  which  refuses  enforcement  in  Federal  admiralty  court  Of  local  law  of 
other  country  in  action  for  death  on  high  seas. 

Cited  in  note    (46  L.  R.  A.  278)    on  jurisdiction  over  sea. 
— —  Over    liens    for    indebtedness. 

Cited  in  McRae  v.  Bowers  Dredging  Co.  86  Fed.  350,  holding  that  admiralty 
will  enforce  state  statutes  giving  liens  upon  vessels  to  secure  debts  and  lia- 
bilities; The  Robert  Dollar,  115  Fed.  225,  holding  Washington  statute  giving 
liens  for  repairs  applicable  to  foreign  vessel  in  state  ports;  Aurora  Shipping  Co. 
v.  Boyce,  112  C.  C.  A.  372,  191  Fed.  964,  holding  that  under  statute,  providing 
that  vessels  shall  be  subject  to  lien  for  damages  to  person  or  property,  injuries 
causing  death  are  included;  The  Charles  E.  Falk,  157  Fed.  782,  holding  the  in- 
terest of  a  master  in  a  vessel  was  subject  to  a  lien  for  a  loan  made  by  him  to 
disburse  the  ship  where  not  used  by  him  for  that  purpose  but  appropriated  to  his 
own  use. 

Distinguished  in  The  L.   B.  X.   88   Fed.   294,   holding  jurisdiction  of  division 
of  Federal  courts  of  western  Missouri  district  over  admiralty  restricted  to  res 
within  territorial  limits. 
Abatement  of  libel. 

Cited  in  The  City  of  Belfast,  135  Fed.  210,  holding  a  libel  filed  by  a  stevedore 
against  a  vessel  for  injuries  received  while  unloading  did  not  abate  on  his  death. 

31   L.  R.  A.  721,  STATE  ex  rel.  THOMAS  CRUSE  SAV.  BANK    v.  GILLIAM, 

18  Mont.  94,  44  Pac.  394. 
Validity   of   retroactive   statute. 

Reversed  on  rehearing  in  18  Mont.  109.  33  L.  R.  A.  557,  footnote  p.  556,  45 
Pac.  661,  holding  invalid,  act  extending  time  to  redeem. 

Cited  in  Welsh  v.  Cross,  146  Cal.  630,  106  Am.  St.  Rep.  63,  81  Pac.  229,  2  Ann. 
Cas.  796.  on  the  validity  of  a  statute  extending  the  time  for  redemption  from  a 
mortgage. 

Cited  in  footnotes  to  Peninsular  Lead  &  Color  Works  v.  Union  Oil  &  Paint 
C'o.  42  L.  R.  A.  331,  which  holds  statute  for  dissolution  of  attachment  by  as- 
signment for  creditors  within  ten  days  void  as  to  contracts  made  when  right  of 
attachment  absolute;  Second  Ward  Sav.  Bank  v.  Schranck,  39  L.  R.  A.  569, 
which  denies  right  to  change  remedy  on  existing  notes  on  warrants  of  attorney; 
Re  Heilbron,  35  L.  R.  A.  602,  which  holds  act  exempting  proceeds  of  life  pol- 
icies from  debts  not  retroactive. 
Participation  of  county  in  proceeds  of  state  taxation. 

Cited  in  State  v.  Camp  Sing,  18  Mont.  128,  32  L.  R.  A.  638,  56  Am.  St.  Rep. 
551,  44  Pac.  516,  sustaining  statute  imposing  license  tax  on  persons  and  corpo- 
rations,  though   county   participating   in   proceeds. 
Xature    of    niorts«sr«- 

Cited  in  Mueller  v.  Renkes,  31  Mont.  103,  77  Pac.  512;  Davidson  v.  Wampler, 
20  Mont.  68,  74  Pac.  82, — on  a  mortgage  as  being  in  nature  a  mere  lien  for  the 
security  of  the  debt. 

31  L.  R.  A.  726..  DEXXY  v.  STATE,  144  Ind.  503,  42  X.  E.  929. 
Validity    of    apportionment    statutes. 

Approved  in  People  ex  rel.  Mooney  v.  Hutchinson,  172  111.  499.  40  L.  R.  A. 
772.  footnote  p.  770.  50  X.  E.  599,  holding  invalid,  legislative  apportionment 
changing  one  made  since  last  Federal  census:  Harmi>on  v.  Ballot  Conors.  45  \\ . 
Va.  180.  42  L.  R.  A.  592,  footnote  p.  591,  31  S.  E.  394,  holding  void,  second 
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change  in  apportionment  of  delegates  to  house  of  delegates  between  two  censuses; 
Fesler  v.  Brayton,  145  Ind.  72,  32  L.  R.  A.  579,  44  N.  E.  37,  holding  that  no 
action  lies  to  declare  apportionment  statute  unconstitutional  when  it  is  only 
one  unrepealed. 

Cited  in  Ragland  v.  Anderson,  125  Ky.  159,  128  Am.  St.  Rep.  242,  100  S.  W. 
865,  holding  an  act  redividing  the  state  into  representative  districts  which  so 
varied  in  size  that  one  district  contained  eight  times  as  many  people  and  six 
times  as  much  territory  as  another  was  invalid  because  of  the  unequality  in  ap- 
portionment; Brooks  v.  State,  162  Ind.  577,  70  N.  E.  980,  on  the  right  to  maintain 
an  action  to  test  the  validity  of  an  act  apportioning  the  members  of  the  legisla- 
ure. 
—  Raising;  the  question. 

Cited  in  State  ex  rel.  Sullivan  v.  Schnitger,  16  Wyo.  522,  95  Pac.  698,  holding 
where  mandamus  sought  to  compel  the  election  of  members  of  legislature  in  dis- 
regard of  an  alleged  invalid  apportionment  act,  a  prior  valid  apportionment  must 
be  shown. 

Cited  in  note  (10  L.R.A.  (N.S.)   1184)   on  effect  of  laches  in  questioning  appor- 
tionment  of  election  districts. 
«  lm  iiuinii-   time   of   election. 

Cited  in  State  ex  rel.  Harrison  v.  Menaugh,   151   Ind.  291,  43  L.  R.  A.   410, 
51  N.  E.  357,  sustaining  statute  changing  time  of  election  of  township  officers, 
where  not  expressly  extending  term  of  incumbents. 
Gradation  according:  to  population. 

Cited  in  Legler  v.  Paine,  147  Ind.  193,  45  N.  E.  604,  and  Harmon  v.  Madison 
County,   153   Ind.   77,   54  N.   E.   105,   sustaining  statute  making  officer's   salary 
equal  fees  turned  into  treasury,  as  not  violating  constitutional   requirement  of 
gradation  according  to  population. 
Thlngrs  judicially  noticed. 

Cited  in  Cluggish  v.  Koons,  15  Ind.  App.  609,  43  N.  E.  158,  holding  that  court 
takes  judicial  knowledge  of  its  own  records;  Stratton  v.  Oregon  City,  35  Or.  411, 
60  Pac.  905,  and  Huntington  v.  Cast,  149  Ind.  258,  48  N.  E.  1025,  holding  that 
courts  will  take  cognizance  of  state  or  United  States  census;  Baker  v.  Gowland. 
37  Ind.  App.  362.  76  N.  E.  1027,  on  appellate  courts  as  taking  judicial  notice  of 
its  own  records. 
Jurisdiction  over  political  questions. 

Approved  in  Harmison  v.  Ballot  Comrs.  45  W.  Va.  180,  42  L.  R.  A.  592,  foot- 
note p.  591,  31  S.  E.  394,  holding  judicial,  question  as  to  constitutionality  of 
act  forming  political  districts. 

Cit-id  in  footnotes  to  Phelps  v.  Piper,  33  L.  R.  A.  53,  which  holds  question  as 
to  which  faction  of  political  party  is  true  representative,  political  rather  than 
judicial;  Covington  v.  Buffett,  47  L.  R.  A.  622,  which  denies  court's  jurisdiction 
to  determine  existence  of  vacancy  in  office  of  senator;  Davis  v.  Hambrick,  51 
L.  R.  A.  671,  which  holds  decision  of  state  central  committee  between  bodies 
claiming  to  be  executive  committee  of  county  conclusive  on  courts. 
What  constitutes  adjudication. 

Approved  in  Price  v.  Gwin,  144  Ind.  107,  43  N.  E.  5,  holding  judgment  not 
binding  upon  one  not  party  to  action;  Beidenkoff  v.  Brazee,  28  Ind.  App.  651, 
(il  X.  E.  !).14.  holding  that  ruling  on  demurrer  does  not  constitute  former  ad- 
judication. 

Cited  in  Elkhart  Paper  Co.  v.  Fulkerson,  36  Ind.  App.  225,  75  N.  E.  283,  hold- 
ing the  pleadings  and  decree  in  a  former  case  to  which  one  of  parties  to  present 
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suit  was  interested  was  not  admissible  as  an  adjudication  of  the  rights  of  the 
parties  though  admissible  as  evidence  of  the  rights  of  one. 
In  NII  ru  iice    policies    as    taxable    property. 

Cited  in  State  Tax  Comrs.  v.  Holliday,  150  Ind.  250,  42  L.  R.  A.  838,  49  N*.  E. 
14    (dissenting  opinion),  majority  holding  insurance  policies  not  taxable,  there 
being  no  regulation  for  assessing  or  valuing  them. 
Determination  of  the  constitutionality  of  an  act. 

Cited  in  State  ex  rel.  Frich  v.  Stark  County,  14  N.  D.  374,  103  N.  W.  913,  on 
how  the  constitutionality  of  a  law  is  to  be  determined. 
Examination    by    appellate   court    of   record    in    former   action. 

Cited  in  State  ex  rel.  Western  Constr.  Co.  v.  Clinton  County,  166  Ind.  172,  76 
N.  E.  986,  holding  the  supreme  court  may  properly  examine  the  records  of  a 
case  decided  by  it  where  pleaded  as  res  judicata  of  the  question  involved. 
Persons  bound   by  judgement. 

Cited  in  footnote  to  Allred  v.  Smith,  65  L.R.A.  924,  which  holds  judgment  in 
action  quasi  in  rem  binding  on  the  parties  only. 
Examination   by  appellate   court   of  record   in   former   action. 

Cited  in  note  (1  L.R.A.  (N.S.)  490)  on  constitutional  command  to  enact  law 
as  implied  prohibition  against  further  legislation  on  same  subject. 

31   L.  R.  A.   740,  CHILDREN'S  GUARDIANS  v.  SHUTTER,   139   Ind.  268,  34 

N.  E.  665. 
Collateral  attack  on  judgment. 

Approved  in  Winslow  v.  Green,  155  Ind.  369,  58  N.  E.  259,  sustaining  com- 
mitment under  irregular  judgment  when  court  had  jurisdiction  over  subject- 
matter  and  person;  Koepke  v.  Hill,  157  Ind.  176,  87  Am.  St.  Rep.  161,  60  N.  E. 
1039,  quashing  writ  of  habeas  corpus  for  release  of  person  convicted  under  uncon- 
stitutional ordinance;  Manley  v.  Park,  62  Kan.  563,  64  Pac.  28,  holding  unap- 
pealed  judgment  res  judicata  as  to  matters  necessarily  involved,  when  court 
had  jurisdiction. 
Control  of  dependent  persons. 

Cited  in  Re  Sail,  59  Wash.  543,  140  Am.  St.  Rep.  885,  110  Pac.  32,  holding  that 
where  power  to  appoint  guardian  was  conferred  upon  certain  courts  to  appoint 
guardians  for  infants,  such  power  was  cumulative  and  concurrent  with  court  of 
chancery;  Hunt  v.  Wayne  Circuit  Judges,  142  Mich.  115,  3  L.R.A. (N.S.)  574. 
105  N.  W.  531,  7  Ann.  Cas.  821,  on  the  legislature  as  having  the  power  to  deter- 
mine the  status  of  children  requiring  guardianship;  Foran  v.  Healy,  73  Kan.  642, 
86  Pac.  470,  on  the  jurisdiction  of  the  probate  courts  over  the  persons  and  es- 
tates of  infants;  Egoff  v.  Madison  County,  170  Ind.  245,  84  N.  E.  151,  holding 
the  jurisdiction  of  the  court  in  adoption  proceedings  is  sufficiently  shown  where 
the  complaint  affirmatively  shows  the  parents  were  present  in  court  resisting 
a  petition  to  have  the  child  taken  from  their  custody;  Chase  v.  Chase,  163  Ind. 
188,  71  N.  E.  485,  on  circuit  and  superior  courts  of  the  state  as  having  jurisdic- 
tion of  the  person  and  the  property  of  insane  persons. 
Infant's  rlgrht  to  notice. 

Approved  in  Wilkison  v.  Children's  Guardians,  158  Ind.  8,  62  N.  E.  481,  hold- 
ing notice  of  custody  proceedings  unnecessary  to  infant  under  fifteen,  when  parent 
or  custodian  notified. 

31  L.  R.  A.  743,  I>sDIAXAPOLIS  v.  WANX.  144  Ind.  175,  42  N.  E.  901. 
What    constitutes    excess    indebtedness. 

Cited  in  footnotes  to  South  Bend  v.  Reynolds,  49  L.  R,  A.  795,  which  holds 
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limit  of  indebtedness  not  exceeded  by  contract  for  erection  by  individual  of  city 
hall  on  city  land,  with  agreement  to  pay  fair  rental  and  with  option  to  pur- 
chase: State  ex  rel.  Helena  Waterworks  Co.  v.  Helena.  55  L.  R.  A.  336,  which 
holds  contract  for  water  supply  for  term  of  years  within  provision  as  to  limita- 
tion of  city  indebtedness ;  Kiehl  v.  South  Bend,  36  L.  R.  A.  228,  which  hold* 
indebtedness  for  hydrant  rentals  invalid  where  limitation  of  indebtedness  ex- 
ceeded wen  rentals  became  due;  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which 
holds  obligation  beyond  revenue  for  year  created  by  ordinance  obligating  city  to 
raise  eacli  vear  $1.000  to  maintain  library  if  it  should  be  donated  to  city. 
Validity  of  contract  by  municipality  in  absence  of  appropriation. 

Cited  in  Roberts  v.  Fargo,  10  X.  D.  239,  86  X.  W.  726,  holding  void,  contract 
made  by  city  council,  in  absence  of  appropriation,  to  pay  certain  amount  monthly 
for  period  of  years,  for  electric  lights;  Citizens'  Bank  v.  Spencer,  126  Iowa,  106. 
101  X.  W.  643,  holding  the  unauthorized  act  of  a  city  council  in  directing  the 
construction  of  a  sewer  does  not  estop  the  city  from  denying  liability  as  against 
the  assignee  of  the  rights  of  the  creditor. 
Invalid  contracts. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mead,  39  Ind.  App.  219,  79  X.  E.  520, 
holding  a  void  contract  a  nullity  ab  initio. 
Dm  >    of  contractor  to  ascertain  authority. 

Cited  in  Hord  v.  State,  167  Ind.  632'  79  X'.  E.  916,  on  persons  dealing  with  a 
public  officer  as  bound  to  take  notice  of  the  extent  of  his  authority:  Zorn  v. 
Warren-Scharf  Asphalt  Paving  Co.  42  Ind.  App.  228.  84  X.  E.  509.  holding  a  per- 
son dealing  with  a  municipal  corporation  is  bound  to  take  notice  of  its  .failure 
to  comply  with  statutes  in  the  making  of  a  contract. 
Validity  of  acts  of  mnnicipal  corporation. 

Cited  in  Xew  Albany  v.  Xew  Albany  Street  R.  Co.   172   Ind.  490,   87   X.   K. 
1084.  holding  a  city  might  properly  pass  an  ordinance  requiring  the  laying  of  a 
certain   kind  of  rail   by   a  street   railway   company   although   it   had   previously 
authorized  the  use  of  a  different  kind. 
Special   or  local   legislation. 

Distinguished  in  Rushville  v.  Hayes,  162  Ind.  204.  70  X.  E.  134.  holding  an 
act  providing  that  the  school  trustees  of  a  school  corporation  having  a  popula- 
tion of  not  over  4,545  nor  less  than  4,540  might  issue  bonds  for  a  certain  pur- 
pose was  invalid  as  special  legislation. 

31  L.  R.  A.  747,  NORWEGIAN'  PLOW  CO.  v.  BOLT.MAX.  47  Xeb.  180.  66  X.  YY. 

292. 
Relief  against  judgments. 

Approved  in  Andresen  v.  Carson,  54  Xeb.  680,  74  X.  W.  1072.  dismissing  ap- 
peal where  judgment  rendered  upon  agreement  of  parties;  .Bankers  L.  Ins.  Co.  v. 
Robbins,  53  Xeb.  55,  73  X.  W.  269,  and  Koehler  v.  Reed.  1  Neb.  (Unof.  842. 
00  X.  W.  380.  holding  that  party  seeking  to  restrain  void  default  judgment  mu>t 
have  meritorious  defense,  no  adequate  legal  remedy,  and  be  free  from  laches; 
Glelund  v.  Hamilton  Loan  &  T.  Co.  55  Xeb.  15.  75  X.  \Y.  2.3'.t.  holding  that  party 
seeking  relief  from  default  judgment  must  exhibit  defense  and  purge  himself  of 
laches:  Clark  v.  Charles,  .">5  Xeb.  208.  75  X.  W.  563,  holding  that  party  seeking 
relief  from  judgment  after  term  must  have  defense  thereto. 

Cited  in  Hess  v.  Lell,  4  Xeb.  (Unof.)  481,  94  X.  W.  975,  holding  equity  would 
afford  no  relief  against  the  lien  of  a  judgment  where  petitioner  had  neglected  to 
pursue  his  legal  remedy. 
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Cited  in  notes  (32  L.R.A. 323)  on  general  equitable  jurisdiction  as  to  in- 
junctions against  judgments;  (7  L.R.A.  (N.S.)  466)  on  injunction  against  col- 
lection of  purchase  money  where  title  to  land  defective;  (35  L.R.A. (N.S.)  142) 
on  injunction  against  enforcement  of  judgment  as  aid  to  equitable  set-off;  (53 
Am.  St.  Rep.  445)  on  negligence  as  bar  to  equitable  relief  against  judgments. 

Distinguished  in  Wells  v.  Cochran,  88  Xeb.  371,  35  L.R.A.  (N.S.)  146,  129 
X.  W.  533,  holding  that  executor  who  is  sued  for  testator's  debt  may  enjoin  col- 
lection of  judgment  until  existing  set-off  is  liquidated  where  he  was  prevented 
from  proving  it  in  action  by  insolvent  plaintiff's  unconscionable  conduct. 

31  L.  R.  A.  767,  OWEXS  v.  VAN  WINKLE  GIN  &  MACHINERY  CO.  96  Ga.  408, 

23  S.  E.  416. 
Relief  against  jndgrmenta. 

Approved  in  Benton  v.  Singleton,  114  Ga.  551,  58  L.  R.  A.  184,  40  S.  E.  811, 
holding  void,  arbitration  awards  founded  on  claim  arising  from  speculative  trans- 
action. 

Cited  in  notes  (31  L.  R.  A.  760)  on  injunctions  against  judgments  for  de- 
fenses existing  prior  to  their  rendition;  (32  L.  R.  A.  322)  on  general  equitable 
jurisdiction  as  to  injunctions  against  judgments;  (48  L.  R.  A.  848)  on  allowing 
injunction  in  favor  of  party  in  pari  delicto,  or  against  enforcing  or  otherwise 
proceeding  with  illegal  contract, 
t  OIK-I  usi  A  <-ii«-ss  of  judgments. 

Cited  in  Latimer  v.  Irish-American  Bank,  119  Ga.  895,  47  S.  E.  322,  on  the 
finality  of  judgments. 

31  L.  R.  A.  776,  JARVIS  v.  MANHATTAN  BEACH  CO.  148  N.  Y.  652,  51  Am. 

St.  Rep.  727,  43  N.  E.  68. 
Liability    to   bona   fide   bolder   of    negotiable   paper. 

Approved  in  Cheever  v.  Pittsburgh,  S.  &  L.  E.  R.  Co.  150  N..Y.  66,  34  L.  R.  A. 
72,  55  Am.  St.  Rep.  646,  44  N.  E.  701,  holding  corporate  promissory  note  en- 
forceable by  owner  for  value,  though  wrongfully  negotiated  by  officer  executing  it; 
Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Citizens'  Nat.  Bank,  56  Ohio  St.  387,  43 
L.  R.  A.  786,  47  N.  E.  249,  holding  corporation  liable  to  bona  fide  purchaser  of 
stock  fraudulently  issued  by  proper  officers;  Cheever  v.  Pittsburgh,  S.  &  L.  E. 
R.  Co.  150  N.  Y.  66,  34  L.  R.  A.  72,  55  Am.  St.  Rep.  646,  44  N.  E.  701,  holding 
that  bona  fide  transferee  of  negotiable  paper  without  notice  of  defect  may  assume 
that  relations  of  parties  are  as  they  appear. 

Cited  in  Unaka  Nat,  Bank  v.  Butler,  113  Tenn.  585,  83  S.  W.  655,  holding  the 
purchaser  of  a  lost  negotiable  instrument  before  maturity  and  without  knowledge 
of  defect  of  title  will  be  protected  as  a  bona  fide  purchaser;  Re  Troy  &  C.  Shirt 
Co.  136  Fed.  430,  on  when  a  person  a  bona  fide  purchaser  for  value  of  negotiable 
paper;  Washington  Twp.  &  First  Nat.  Bank  (Washington  v.  Wabash  Bridge  & 
Iron  Works)  147  Mich.  580,  11  L.R.A.(N.S.)  476,  111  N.  W.  349  (dissenting 
opinion),  on  estoppel  to  set  up  equities  against  non-negotiable  paper. 

Cited  in  footnotes  to  Knox  v.  Eden  Musee  Americain  Co.  3.1  L.  R.  A.  779,  which 
denies  corporate  liability  for  fraudulent  use  of  uncanceled  stock  certificates;  Penn- 
sylvania Co.  for  Ins.  on  Lives  &  G.  A.  v.  Franklin  F.  Ins.  Co.  37  L.  R.  A.  780, 
which  holds  corporation  liable  for  transferring  shares  of  stock  surrendered  with 
forged  powers  of  attorney  by  son  of  executor,  intrusted  with  key  to  box  where 
shares  kept;  The  Jennie  Clarkson  Home  for  Children  v.  Missouri  K.  &  T.  R.  Co. 
70  L.R.A.  787.  which  holds  corporation  canceling  registration  of  bonds  and  mak- 
ing them  payable  to  bearer  contrary  to  agreement  liable  to  owner  for  their  value, 
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although  transfer  agent  was  deceived  by  forgeries  of  owner's  agent  while  acting 
outside  scope  of  authority. 

Cited  in  notes    (29  L.R.A.  (N.S.)    365)    on  circumstances  sufficient  to  put  pur- 
chaser of  negotiable  paper  on  inquiry;    (87  Am.  St.  Rep.  856)   on  fraudulent  and 
over-issued  corporate  stock. 
Corporate  liability  for  agent's  aettt. 

Cited  in  Nowack  v.  Metropolitan  Street  R.  Co.  166  N.  Y.  440,  54  L.R.A.  595, 
82  Am.  St.  Rep.  691,  60  N.  E.  32,  holding  admissible  as  against  corporation, 
proof  of  agent's  attempt  to  bride  witness;  Birkett  v.  Postal  Teleg.  Cable  Co.  107 
App.  Div.  116,  94  N.  Y.  Supp.  918,  holding  a  customer  of  defendant  company  who 
has  been  systematically  overcharged  by  the  manager  of  one  of  defendant's  station 
may  recover  such  overcharge  from  the  defendant  company;  American  Exch.  Nat. 
Bank  v.  Woodlawn  Cemetery,  120  App.  Div.  130,  105  N.  Y.  Supp.  305,  on  the 
application  of  the  doctrine  of  respondeat  superior. 

Cited  in  note  (85  Am.  St.  Rep.  372)  on  liability  of  corporation  for  misrepre- 
sentations of  agent. 

31  L.  R.  A.  779,  KNOX  v.  EDEN  MUSEE  AMERICAIN  CO.  148  N.  Y.  441,  51 

Am.  St.  Rep.  700,  42  N.  E.  988. 
Corporate  liability  to  bona  fide  bolder  of  stock. 

Approved  in  later  appeal  in  17  App.  Div.  371,  45  N.  Y.  Supp.  255.  holding 
corporation  not  liable  to  holder  of  certificate  fraudulently  negotiated  by  trusted 
employee  after  surrender ;  Farmers'  Bank  v.  Diebold  Safe  &  'Lock  Co.  66  Ohio  St. 
377,  58  L.  R.  A.  624,  footnote  p.  620,  90  Am.  St.  Rep.  586,  64  N.  E.  518,  hold- 
ing corporation  not  bound  by  representation  of  officer  as  to  his  ownership  of 
stolen  certificate  negotiated  as  security  for  his  own  debts. 

Cited  in  Jarvis  v.  Manhattan  Beach  Co.  148  N.  Y.  657,  31  L.  R.  A.  778, 
footnote  p.  776,  51  Am.  St.  Rep.  727,  43  N.  E.  68,  holding  corporation  estopped  to 
deny  liability  for  representation  by  person  in  charge  of  office  that  stock  certifi- 
cate in  condition  for  transfer;  Cheever  v.  Pittsburgh,  S.  &  L.  E.  R.  Co.  150  N.  Y. 
66,  34  L.  R.  A.  72,  55  Am.  St.  Rep.  646,  44  N.  E.  701,  holding  that  bona  fide 
transferee  of  negotiable  paper  without  notice  of  defect  may  assume  that  relations 
of  parties  are  as  they  appear;  Reno  Oil  Co.  v.  Culver,  60  App.  Div.  131,  69  N.  Y. 
Supp.  969,  holding  corporation  cannot  maintain  action  to  enjoin  transfer,  and 
to  procure  cancelation,  of  certificates  fraudiilently  issued,  unless  issue  was  under 
power  in  charter;  Dollar  Sav.  Fund  &  T.  Co.  v.  Pittsburg  Plate  Glass  Co.  213 
Pa.  313,  62  Atl.  916,  5  Ann.  Cas.  248,  holding  that  where  stock  certificate  shows 
on  its  face  that  it  "will  not  be  valid  unless  countersigned"  by  transfer  agent, 
anyone  who  takes  certificate  without  such  signature  does  so  at  his  peril. 

Cited  in  footnotes  to  Pennsylvania  Co.  for  Ins.  on  Lives  &  G.  A.  v.  Franklin  F. 
Ins.  Co.  37  L.  R.  A.  780,  which  holds  corporation  liable  for  transferring  shares 
of  stock  surrendered  with  forged  powers  of  attorney  by  son  of  executor,  intrusted 
with  key  to  box  where  shares  kept;  The  Jennie  Clarkson  Home  for  Children  v. 
Missouri  K.  &  T.  R.  Co.  70  L.R.A.  787,  which  holds  corporation  canceling  regis- 
tration of  bonds  and  making  them  payable  to  bearer  contrary  to  agreement  liable 
to  owner  for  their  value,  although  transfer  agent  was  deceived  by  forgeries  of 
owner's  agent  while  acting  outside  scope  of  authority. 

Cited  in  note  (87  Am.  St.  Rep.  853,  859)  on  fraudulent  and  over-issed  cor- 
porate stock. 

Distinguished  in  Cincinnati.  N.  O.  &  T.  P.  R.  Co.  v.  Citizens'  Xat.  Bank.  50 
Ohio  St.  390.  43  L.  R.  A.  787.  footnote  p.  777.  47  X.  E.  249.  holding  purchaser  in 
open  market  of  stock  certificate  fraudulently  issued  by  proper  officers  entitled 
thereto  as  against  corporation. 
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Corporate    liability    for    agent's    fraud. 

Cited  in  Warner  v.  Penoyer,  44  L.  R.  A.  764,  33  C.  C.  A.  226,  61  U.  S.  App. 
372,  91  Fed.  587,  holding  national  bank  directors  not  bound  to  take  unusual  pre- 
cautions when  not  distrusting  integrity  or  efficiency  of  employees;  Sage  v.  Shep- 
ard  &  M.  Lumber  Co.  4  App.  Div.  296,  39  X.  Y.  Supp.  449,  holding  recovery  proper 
for  price  of  lumber  fraudulently  sold  by  agent  to  one  cognizant  of  agency;  Ring 
v.  Long  Island  Real  Estate  Exch.  &  Invest.  Co.  93  App.  Div.  447,  87  N.  Y.  Supp. 
682,  holding  corporation  estopped  to  deny  liability  upon  embezzlement  by  secre- 
tary of  money  received  by  him,  apparently  with  approval  of  corporation  as 
officer  thereof. 

Cited  in  note  (54  Am.  St.  Rep.  86)  on  liability  of  master  for  servant's  fraud. 
Respondeat  superior. 

Cited  in  Jennie  Clarkson  Home  v.  Missouri,  K.  &  T.  R.  Co.  182  N.  Y.  56, 
70  L.R.A.   792,  74  N.  E.  571,  on  the  application  of  the  doctrine  of  respondeat 
superior. 
i:  iuh  IN   in  bonds  or  stock  certificates. 

Approved  in  Scollans  v.  Rollins,  173  Mass.  279,  73  Am.  St.  Rep.  284,  53  N.  E. 
863,  holding  true  owner's  title  to  bond  not  devested  by  sale  by  one  feloniously 
in  possession;  Marden  v.  Dorthy,  160  N.  Y.  56,  46  L.  R.  A.  700,  54  X.  E.-726, 
holding  real  owner  not  estopped  from  asserting  title  against  grantee  of  one  with- 
out title;  O'Herron  v.  Gray,  168  Mass.  577,  40  L.  R,  A.  500,  60  Am.  St.  Rep.  411, 
47  N.  E.  429,  holding  ward  not  estopped  from  reclaiming  certificate  from  fraudu- 
lent transferee,  by  guardian's  negligently  indorsing  in  blank ;  Treadvvell  v.  Clark. 
73  App.  Div.  479,  77  N.  Y.  Supp.  350,  holding  rule  respecting  commercial  paper 
in  hands  of  third  persons,  not  chargeable  with  notice  of  equities,  not  appli- 
cable to  stock  certificates;  American  Press  Asso.  v.  Brantingham,  37  Misc.  429, 
75  N.  Y.  Supp.  765,  holding  stock  certificates  indorsed  in  blank,  to  be  treated  as 
evidences  of  title  rather  than  as  possessing  qualities  of  commercial  paper; 
O'Herron  v.  Gray,  168  Mass.  576,  40  L.  R.  A.  500,  60  Am.  St.  Rep.  411,  47  N.  E. 
429,  holding  stock  certificates  non-negotiable,  though  indorsed  in  blank. 

Cited  in  Russell  v.  American  Bell  Teleph.  Co.  180  Mass.  470,  62  N.  E.  751, 
holding  that  owners  of  certificates  indorsed  in  blank  cannot  assert  title  against 
bona  fide  pledgee  of  broker  intrusted  therewith;  Scollans  v.  E.  H.  Rollins  &  Sons, 
179  Mass.  353,  88  Am.  St.  Rep.  386,  60  X.  E.  983,  denying  owner's  right  to 
recover  from  bona  fide  purchaser  from  embezzler  intrusted  with  bond  indorsed 
in  blank;  Jewell  v.  Mclntyre,  62  App.  Div.  404,  70  N.  Y.  Supp.  826,  holding  that 
bona  fide  transferee  holds  free  from  latent  equities  between  prior  parties  in  line 
of  transmission;  Jewell  v.  Mclntyre,  62  App.  Div.  404,  70  X.  Y.  Supp.  826,  hold- 
ing that  delivery  of  stock  to  effect  consolidation,  with  power  of  transfer  at- 
tached, transfers  legal  right  between  parties;  Real  Estate  Trust  Co.  v.  Bird,  90 
Md.  248,  44  Atl.  1048,  holding  bona  fide  assignee  of  stock  unaffected  by  waiver 
of  subscription  to  new  issue,  when  without  notice;  Ballou  v.  Manhattan  Real 
Kstntf  &  Loan  Co.  19  Misc.  701,  79  X.  Y.  S.  R.  10,  45  X.  Y.  Supp.  10,  holding 
surrender  of  certificate  necessary  when  seeking  to  compel  payment  or  withdrawal 
from  loan  association;  Lyman  v.  State  Bank,  81  App.  Div.  372,  80  X.  Y.  Supp. 
901.  holding  certificate  of  stock  in  hands  of  bona  fide  holder  not  subject  to  lien 
of  bank  for  cashier's  indebtedness  existing  against  it  while  in  his  hands;  Ameri- 
can Press  Asso.  v.  Brantingham,  75  App.  Div.  438,  78  X.  Y.  Supp.  305,  holding 
obligation  upon  adverse  claimant  to  establish  acquisition  of  certificates  in  good 
faith,  when  their  ownership  was  held,  in  prior  action,  to  be  in  person  other  than 
adverse  claimant's  assignor;  Xew  York  v.  McLean,  57  App.  Div.  611,  68  X.  Y. 
Supp.  606  (dissenting  opinion),  majority  holding  nonresident  not  personally 
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liable  for  tax  on  national  bank  stock;  Aspoll  v.  Campbell,  64  App.  Div.  400.  72 
X.  Y.  Supp.  76,  holding  title  to  stock  effectively  conveyed,  though  assignment 
undated  and  blanks  not  filled  in:  Treadwell  v.  Clark,  114  App.  Div.  504,  100  X. 
Y.  Supp.  1,  holding  the  owner  of  stock  may  redeem  as  against  one  taking  an 
assignment  thereof  from  the  pledgee  which  was  fraudulent  on  the  part  of  the 
pledgee  where  the  certificate  not  endorsed  so  as  to  pass  title;  Miller  v.  Doran, 
151  111.  App.  532,  holding  the  owner  of  corporate  stock  which  had  been  stolen 
may  recover  it  from  a  pledgee  thereof  who  acquired  it  in  good  faith ;  Hall  v. 
Wagner,  111  App.  Div.  74,  97  X.  Y.  Supp.  570,  holding  the  owner  of  stock  might 
recover  the  value  of  stock  which  a  messenger  sent  by  them  to  receive  as  security 
for  a  loan  converted  to  his  own  use,  a  power  of  attorney  being  attached : 
American  Exch.  Xat.  Bank  v.  \Yoodlawn  Cemetery,  194  X.  Y*.  ]27,  87  N.  E.  107, 
Reversing  120  App.  Div.  127.  105  N.  Y.  Supp.  305,  holding  the  assignee  of  certifi- 
cates of  stock  in  a  cemetery  association  which  were 'filled  out  by  the  treasurer 
for  his  own  benefit,  took  with  notice  of  the  statutory  restrictions  on  the  associa- 
tion to  issue  the  certificates:  Bassett  v.  Perkins,  65  Misc.  110,  119  N.  Y.  Supp. 
354,  holding  stockholders  receiving  a  certificate  of  stock  for  sale  bearing  a  forged 
assignment  in  blank  are  liable  to  the  purchasers  where  they  guarantee  the 
assignor's  signature:  National  Safe  Deposit,  Sav.  &  T.  Co.  v.  Hibbs,  32  App.  D. 
C.  471,  on  the  purchaser  of  stolen  stock  certificates  indorsed  in  blank  as  not  re- 
ceiving a  good  title. 
Bonn  fide  holder  of  negotiable  paper. 

Cited  in  Re  Troy  &  C.  Shirt  Co.  136  Fed.  430,  on  when  a  person  a  bona  fide 
holder  for  value  of  negotiable  paper;  Unaka  Xat.  Bank  v.  Butler,  113  Tenn. 
585.  83  S.  W.  655,  holding  the  purchaser  of  lost  negotiable  paper  before  ma- 
turity and  without  knowledge  of  any  infirmity  takes  good  title:  Washington 
Twp.  v.  First  Xat.  Bank  (Washington  v.  Wabash  Bridge  &  Iron  Works)  147 
Mich.  580,  11  L.R.A.(N.S.)  475,  111  N.  W.  349  (dissenting  opinion),  on  non- 
negotiable  paper  as  being  taken  subject  to  the  equities  of  the  true  owner. 

31  L.  R.  A.  785,  CONSOLIDATED  GAS  CO.  v.  CROCKER,  82  Md.  113,  33  Atl.  423. 
Liability    for    explosions. 

Approved  in  State  use  of  Brady  v.  Consolidated  Gas  Co.  85  Md.  642,  37  Atl. 
263,  holding  it  not  negligence  to  leave  gas  supply  pipe  in  house  without  examina- 
tion, when  without  notice  of  defect;  People's  Gaslight  &  Coke  Co.  v.  Amphlett, 
93  111.  App.  202,  holding  it  not  negligence  per  se  to  light  match  in  ascertaining 
source  of  escaping  gas;  Indianapolis  Abattoir  Co.  v.  Temperly,  159  Ind.  654.  95 
Am.  St.  Rep.  330,  64  X.  E.  906,  holding  landlord  maintaining  gas  pipes  for  hisi 
own  benefit  liable  for  escape  of  gas  into  tenants'  part  of  building,  in  absence  of 
reasonable  care. 

Cited  in  Consolidated  Gas  Co.  v.  Connor,  114  Md.  152,  32  L.R.A.(N.S.)  816, 
78  Atl.  725,  holding  that  question  of  negligence  of  gas  company  in  failing  to 
find  leak  in  gas  pipe  when  it  delegates  inspectors  to  discover  it,  upon  complaint 
of  its  existence,  is  for  jury. 

Cited  in  footnotes  to  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  blundering  act  of  employee  of 
other  company;  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A.  881,  which 
holds  use  of  barrels  formerly  containing  explosive  substance,  for  shipping  iron, 
does  not  render  employer  liable  for  injury  to  employee  by  explosion;  Vieth  v. 
Hope  Salt  &  Coal  Co.  57  L.  R.  A.  410,  which  denies  liability  for  injury  to  neigh- 
bor by  explosion  ef  steam  boiler  operated  on  own  premises  with  care  and  skill; 
Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92,  which  holds  gas  company  liable 
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for  furnishing  natural  gas  at  so  great  a  pressure  as  to  set  building  on  fire; 
Pine  Bluff  Water  &  Light  Co.  v.  Schneider,  33  L.  R.  A.  366,  which  requires  gas 
company  with  notice  of  break  in  pipes  to  take  precautions  against  injury;  Rich- 
mond Gas  Co.  v.  Baker,  36  L.  R.  A.  683,  which  holds  gas  company  liable  for 
escape  of  gas  from  cracked  elbow  in  pipe,  repair  of  which  has  been  unsuccessfully 
attempted. 

Cited   in   note    (32   L.R.A.  (N.S.)    818,   825)    on   liability   of  gas  company   for 
negligence  in  escape  and  explosion. 
Decree  of  care  required  of  gas  company. 

Cited  in  Sipple  v.  Laclede  Gaslight  Co.  125  Mo.  App.  92,  102  S.  W.  608,  on 
the  degree  of  care  required  of  a  gas  company  to  prevent  injury  from  the  escape 
of  gas;  Gould  v.  Winona  Gas  Co.  100  Minn.  269,  10  L.R.A. (N.S.)  896,  111  N. 
W.  254,  holding  the  care  required  to  be  exercised  by  a  gas  company  to  prevent 
injury  is  a  care  commensurate  with  the  danger. 

31  L.  R.  A.  789,  BOLTON  MINES  CO.  v.  STOKES,  82  Md.  50,  33  Atl.  491. 
Election    of    remedies. 

Approved  in  Trimble  v.  Wollman.  71  Mo.  App.  486,  holding  party  not  pre- 
cluded by  declining  to  interplead  for  attached  money  before  justice  without 
jurisdiction. 

Cited  in  note    (34  L.R.A.(N.S.)   313,  314)    on  bringing  suit  not  prosecuted  to 
judgment  as  election  of  remedies. 
Estoppel. 

Cited  in  Chesapeake  Lighterage  &  Towing  Co.  v.  Western  Assur.  Co.  99  Md. 
447,  58  Atl.  16,  holding  a  defendant  not  estopped  from  setting  up  a  defense  by 
reason  of  a  prior  suit  to  which  it  was  not  a  party  nor  had  the  right  to  inter- 
vene. 

31  L.  R.  A.  792,  THORNHILL  v.  O'REAR,  108  Ala.  299,  19  So.  382. 
What    constitutes    lottery. 

Cited  in  footnotes  to  State  ex  rel.  Prout  v.  Nebraska  Home  Co.  60  L.  R.  A.  448, 
which  holds  scheme  by  which  common  fund  distributed  among  contributors,  a 
valuable  preference  in  distribution  depending  on  chance,  a  lottery;  State  ex  rel. 
Sheets  v.  Interstate  Sav.  Invest.  Co.  52  L.  R.  A.  531,  which  holds  unlawful,  invest- 
ment securities,  etc.,  incapable  of  accumulating  reserve  fund  required  within  period 
fixed,  without  aid  from  lapses  or  appropriations  from  premiums  on  new  business; 
Equitable  Loan  &  Security  Co.  v.  Waring,  62  L.  R.  A.  93,  which  holds  lottery 
not  constituted  by  determining  by  lot  the  order  in  which  members  of  loan  com 
pany  shall  be  paid;  People  ex  rel.  Ellison  v.  Lavin,  66  L.R.A.  601,  which  holds 
distribution  of  prizes  to  those  who  shall  make  closest  estimate  of  number  of 
cigars  on  which  tax  is  paid  during  specified  month,  a  lottery;  People  v.  Mc- 
Phee,  69  L.R.A.  506,  which  holds  a  scheme  by  which  a  certain  number  of  persons 
pay  a  small  sum  weekly  and  choose  by  lot  each  week  one  of  the  number  to  receive 
a  suit  of  clothes  worth  much  more  than  the  weekly  payment  after  which  he 
ceases  to  be  member,  a  lottery,  although  each  member  is  entitled  to  trade  out 
te  amount  paid  in  whenever  he  chooses  to  withdraw. 
Effect  of  execution  of  illegal  contracts. 

Approved  in  Shahan  v.  Tethero,  114  Ala.  407,  21  So.  951,  holding  executed 
contract  unaffected  by  noncompliance  with  statute  requiring  loan  associations  to 
deposit  security,  etc. 

Cited  in  Cottonwood  v.  H.  M.  Austin  &  Co.  158  Ala.  121,  48  So.  345.  holding 
L.R.A.  Au.  Vol.  IV.— 50. 
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the  seller  of  liquors  cannot  recover  where  the  sale  was  made  on  credit  contrary 
to  statute. 

Cited  in  note  (113  Am.  St.  Rep.  726)   on  rule  of  pari  delicto. 

Distinguished  in  Williams  v.  Armstrong,  130  Ala.  393,  30  So.  553,  holding 
that  deed  executed  on  Sunday  conveyed  no  title  where  grantor  never  surrendered 
possession. 

31  L.  R.  A.  794,  McBEAN  v.  FRESNO,  112  Cal.  159,  53  Am.  St.  Rep.   191,  44 

Pac.  358. 
Contract   exceeding   one    year. 

Cited  in  Higgins  v.  San  Diego,  131  Cal.  298,  63  Pac.  470,  holding  that  legiti- 
mate indebtedness  of  municipality  must  not  exceed  revenue  or  income  for  that 
year;  Higgins  v.  San  Diego,  126  Cal.  306,  58  Pac.  700,  118  Cal.  527,  45  Pac. 
824,  holding  that  city  may  contract  for  annual  payments  during  long  period, 
when  not  exceeding  yearly  revenue;  Los  Angeles  City  Water  Co.  v.  Los  Angeles. 
88  Fed.  737,  holding  binding  thirty-year  lease  of  water  works  at  $1,500  annually, 
with  cancelation  of  certain  claims  and  free  municipal  service;  Doland  v.  Clark. 
143  Cal.  182,  76  Pac.  958,  sustaining  city  contract  providing  for  monthly  rental 
of  local  telegraph  systems  for  series  of  years;  Campbell  v.  Barber  Asphalt  Pav- 
ing Co.  6  Lack.  Legal  News,  121,  sustaining  right  of  city  council  to  contract  for 
repair  of  asphalt  streets  for  term  of  years;  Bradford  v.  San  Francisco,  112  C'al. 
547,  44  Pac.  912,  holding  an  action  maintainable  to  enjoin  a  county  from  in- 
curring an  indebtedness  in  excess  of  the  revenues  for  that  particular  year;  Do- 
land  v.  Clark,  143  Cal.  181,  76  Pac.  958,  holding  a  contract  by  a  city  for  a 
monthly  rental  of  a  telegraph  system  which  might  continue  for  a  term  of  years 
with  the  option  of  purchasing  was  not  invalid  no  present  liability  being  created ; 
Smilie  v.  Fresno  County,  112  Cal.  313,  44  Pac.  556,  holding  a  contract  by  county 
for  work  to  be  paid  for  in  instalments  is  not  invalid  where  the  instalments  pay- 
able in  any  one  year  do  not  exceed  the  revenue  and  no  debt  is  created  for  the 
aggregate  of  the  instalments;  Denver  v.  Hubbard,  17  Colo.  App.  353,  68  Pac. 
993,  holding  a  contract  with  a  lighting  company  for  the  lighting  of  streets  for  a 
term  of  years  at  a  stipulated  sum  per  annum  is  not  invalid  no  debt  being  creattd 
for  a  longer  period  than  a  year;  Toomey  v.  Bridgeport,  79  Conn.  236,  64  Atl. 
215,  7  Ann.  Cas.  148,  holding  same  in  case  of  a  garbage  contract  for  the  term  of 
years  at  a  .yearly  rate;  Brockway  v.  Roseburg,  46  Or.  83,  79  Pac.  335,  holding 
same  in  case  of  lighting  contract  for  a  term  of  years  at  a  monthly  rate  of  pay- 
ment. 

Denied   in   Dawson   v.   Dawson   Waterworks   Co.    106   Ga.    718,   32   S.   E.   907, 
holding  that  municipality  cannot  contract  for  water  supply  beyond  one  year  with- 
out sanction  of  popular  vote. 
Contracts    beyond    term. 

Approved  in  Higgins  v.  San  Diego,  118  Cal.  528,  45  Pac.  824.  sustaining  right 
of  municipal  trustees  to  contract  beyond  term  under  certain  circumstances. 

Cited  in  note  (29  L.R.A.  (N.S.)   653.  655)   on  power  of  board  to  appoint  officer 
or  make  contract  for  term  extending  beyond  its  own. 
What   constitutes   present    indebtedness. 

Cited  in  Buck  v.  Eureka,  124  Cal.  68,  56  Pac.  612,  holding  liability  incurred 
when  from  time  to  time  services  are  fully  rendered  and  benefits  accepted;  Her- 
man v.  Oconto,  110  Wis.  673,  86  N.  W.  681,  holding  thirty-year  water  contract, 
payable  annually,  not  liability  in  determining  debt  limit,  when  nothing  due; 
Johnson  v.  Bank  of  Lake,  125  Cal.  8,  73  Am.  St.  Rep.  17.  57  Pac.  664,  holding 
liability  of  corporation  and  stockholders  to  attorney  not  created  until  rendition 
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of  services  contracted  for;  Allison  v.  Chester,  69  W.  Va.  539,  37  L.R.A. (N.S.) 
.1045,  72  S.  E.  472,  holding  that  validity  of  contract  of  city  for  water  supply 
for  stipulated  number  of  years  at  stipulated  price  per  year  payable  in  quarter- 
annual  payments,  is  tested  by  aggregate  quarterly  payments  for  first  year;  Stein 
v.  Morrison,  9  Idaho,  449,  75  Pac.  246,  holding  a  legislative  appropriation  of  the 
revenues  of  the  state  in  anticipation  of  their  receipt  does  not  constitute  a  debt 
within  the  meaning  of  a  constitutional  prohibition. 
What  indebtedness  within  constitutional  limitation. 

Cited  in  Swanson  v.  Ottumwa,  118  Iowa,  172,  59  L.  R.  A.  625,  91  N.  W.  1048, 
holding  issuance  of  bonds  payable  out  of  sinking  fund  provided  by  special  tax, 
to  procure  funds  for  water  supply,  not  indebtedness  within  constitutional  limi- 
tation; Welch  Water,  Light  &  P.  Co.  v.  Welch,  64  W.  Va.  377,  62  S.  E.  497, 
holding  that  a  contract  for  the  furnishing  of  light  and  water  was  not  affected 
by  the  statute  limiting  the  municipal  indebtedness,  though  the  sum  limited  by 
the  statute  is  less  than  the  total  indebtedness,  where  the  limitation  was. fixed 
after  the  contract  was  made. 

Cited  in  footnotes  to  -State  ex  rel.  Helena  Waterworks  Co.  v.  Helena,  55  L.  R. 
A.  336,  which  holds  contract  for  water  supply  for  term  of  years  within  provision 
as  to  limitation  of  city  indebtedness:  Kiehl  v.  South  Bend,  36  L.  R.  A.  228, 
which  holds  indebtedness  for  hydrant  rentals  invalid  where  limitation  of  indebt- 
edness exceeded  when  rentals  became  due;  South  Bend  v.  Reynolds,  49  L.  R.  A. 
795,  which  holds  limit  of  indebtedness  not  exceeded  by  contract  for  erection  by 
individual  of  city  hall  on  city  land,  with  agreement  to  pay  fair  rental  and  with 
option  to  purchase;  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  holds  obligation 
beyond  revenue  for  year  created  by  ordinance  obligating  city  to  raise  each  year 
$1,000  to  maintain  library  if  it  should  be  donated  to  city. 

Cited  in  notes  (59  L.R.A.  612)  on  effect  of  limitation  of  municipal  indebted- 
ness upon  acquisition  of  water  supply  or  sewer  system;  (37  L.R.A. (N.S.)  1060, 
1063)  on  creation  of  indebtedness  within  meaning  of  debt  limit  provisions. 

Distinguished  in  People  ex  rel.  Excelsior  School  Dist.  v.  Hanford  Union  High 
School  Dist.  148  Cal.  710,  84  Pac.  193,  holding  the  annexation  of  a  school  dis- 
trict to  a  high  school  district  and  the  assumption  of  a  pro  rata  share  of  the 
bonded  indebtedness  of  the  high  school  district  without  an  election  for  that  pur- 
pose was  invalid. 
Form  of  judgment  for  municipal  indebtedness. 

Later  appeal  in  Fresno  Canal  &  Irrig.  Co.  v.  McKenzie,  135  Cal.  498,  67  Pac. 
900.  holdin"-  that  judgment  upon  sewage  contract  for  particular  year  should  not 
specify  revenue  from  which  payable. 
Construction    of    constitution. 

Approved  in  Morton  v.  Broderick,  118  Cal.  484,  50  Pac.  644,  holding  adoption 
of  constitutional  provision  presumed  to  include  interpretation  and  construction 
of  like  provision  in  former  constitution. 

31  L.  R.  A.  798,  STATE  ex  rel.  LACLEDE  GASLIGHT  CO.  v.  MURPHY,   130 

Mo.  10,  31  S.  W.  594. 
Municipal  control  of  streets,  etc. 

Approved  in  later  appeal  in  170  U.  S.  78,  42  L.  ed.  955,  18  Sup.  Ct.  Rep.  505, 
holding  right  to  place  electric  wires  beneath  surface  of  streets  is  subject  to  rea- 
sonable municipal  regulations;  Springfield  v.  Robberson  Ave.  R.  Co.  69  Mo.  App. 
522,  holding  that  cities  have  right  of  control  over  streets;  State  ex  rel.  St.  Louis 
Underground  Service  Co.  v.  Murphy,  134  Mo.  573.  34  L.  R.  A.  377,  56  Am.  St. 
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Rep.  515,  34  S.  W.  51,  holding  franchises  to  electrical  subway  companies  subject 
to  municipal  regulations. 

Cited  in  Carthage  v.  Garner,  209  Mo.  702,  108  S.  W.  521.  holding  granting 
privilege  of  erecting  a  telephone  line  does  not  prevent  a  city  from  regulating  the 
usage  of  such  privilege. 

Cited  in  notes   (38  L.  R.  A.  311)   on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;    (34  L.  R.  A.  370)  on  grant  of  franchises  to 
electrical  subway  companies. 
Implied    corporate    powers. 

Approved  in  Goodland  v.  Bank  of  Darlington,  74  Mo.  App.  369.  holding  corpo- 
rate grants  confined  to  powers  expressly  conferred  or  necessarily  implied;  Webb 
City  &  C.  Waterworks  Co.  v.  Webb  City,  78  Mo.  App.  426,  holding  right  to  con- 
tract for  water  implied  under  power  to  provide  for  suppression  of  fires;  St. 
Louis  &  M.  River  R.  Co.  v.  Kirkwood,  159  Mo.  255,  53  L.  R,  A.  305,  60  S.  W. 
1 10,  holding  right  to  carry  freight  not  implied  in  f ranchise  to  carry  passengers ; 
Westport  v.  Mulholland,  159  Mo.  96,  53  L.  R.  A.  444,  footnote  p.  442,  60  S.  W.  77, 
Affirming  84  Mo.  App.  324,  holding  road  on  which  street  car  tracks  laid  under 
authority  of  county,  subject,  on  inclusion  in  city  limits,  to  ordinance  against  tear- 
ing up  streets. 

Cited  in  Rachels  v.  Steelier  Cooperage  Works,  95  Ark.  12,  128  S.  W.  348,  hold- 
ing that  foreign  corporation  authorized  to  carry  on  cooperage  business  and  to 
purchase  and  hold  necessary  real  estate,  is  authorized  to  purchase  timber  land 
on  which  to  build  and  operate  plant. 

Cited  in  notes  (39  L.  R.  A.  621)  on  municipal  control  over  public  nuisances 
on  public  streets  and  highways,  created  by  street  railroads  and  other  electrical 
companies;  (50  L.  R.  A.  146)  on  privilege  of  using  streets  as  a  contract,  within 
constitutional  provision  against  impairing  obligation  of  contracts;  (9  L.R.A. 
(N.S.)  404)  on  right  under  general  authority  to  enter  upon,  to  place  electric 
conduits  under  streets. 
Liability  of  electric  companies  for  injuries. 

Cited  in  footnote  to  Bland  v.  Shreveport  Belt  R.  Co.  36  L.  R.  A.  114,  which 
holds  fall  of  pole  on  removal  of  guy  wire  gives  right  of  action  for  injury  to 
lineman. 

Cited  in  notes   (32  L.  R.  A.  351)   on  liability  of  electric  company  to  employee 
for  injury  caused  by  electric  shock ;    ( 32  L.  R.  A.  403 )   on  negligence  as  to  elec- 
tric wires  on  or  in  buildings. 
Delegation  „  of   power   to   municipalities. 

Cited  in  Sluder  v.  St.  Louis  Transit  Co.  189  Mo.  128,  5  L.R.A. (N.S.)    198,  88 
S.  W.  648,  on  validity  of  delegation  of  power  by  legislature  to  municipalities. 
State  regulation   of  Interstate  commerce. 

Cited  in  note  (36  L.R.A.(N.S.)  220)  on  state  law  affecting  telegraphs  as 
regulation  of  interstate  commerce. 

31  L.  R.  A.  810,  NOWACK  v.  BERGER,   133  Mo.  24,  54  Am.  St.  Rep.  603,  34 

S.  W.  489. 
Contract  of  adoption. 

Cited  in  Asbury  v.  Hicklin,  181  Mo.  672.  81  S.  W.  390,  holding  a  contract  by 
a  mother  giving  her  child  to  another  to  raise   is  made  in   her  own  right  and 
not  on  behalf  of  the  child. 
I'fVcci    of   adoption    on    inheritance. 

Cited  in   Steele  v.   Steele,    161   Mo.   575,  61    S.   W.   815,  holding  that  adopted 
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child  cannot  inherit  estate  otherwise  disposed  of,  without  establishing  contract 
to  that  effect;  Fugate  v.  Allen,  119  Mo.  App.  191,  95  S.  W.  980,  holding  a  deed 
of  adoption  making  a  grandson  an  equal  heir  with  testator's  children  constitutes 
a  valid  contract. 

Distinguished  in  Westerman  v.  Schmidt,  80  Mo.  App.  349,  holding  that  agree- 
ment to  make  one  heir  does  not  restrict  promissor's  right  of  disposition. 
Specific  performance. 

Approved  in  Alexander  v.  Alexander,  150  Mo.  597,  52  S.  W.  256,  decreeing 
specific  performance  of  partly  performed  parol  agreement  based  on  valuable  con- 
sideration; Chenoweth  v.  Pacific  Exp.  Co.  93  Mo.  App.  191,  holding  promisor 
estopped  from  interposing  statute  of  frauds  by  complete  performance  by  promisee; 
Kinney  v.  Murray,  170  Mo.  701,  71  S.  W.  197,  and  McElvain  v.  McElrain,  171  Mo. 
254,  71  S.  W.  142,  refusing  to  enforce  alleged  agreement  to  adopt,  and  include 
adopted  child  in  will,  in  absence  of  convincing  proof. 

Cited  in  Beach  v.  Bryan,  155  Mo.  App.  58,  133  S.  W.  635,  on  right  to  enforce 
specific  performance  of  oral  agreement  to  adopt  child;  School  Dist.  No.  1  v.  Holt, 
•22G  Mo.  416,  136  Am.  St.  Rep.  651,  126  S.  W.  462,  holding  that  statute  of  frauds 
is  no  defense  to  specific  performance  of  oral  contract  to  convey  land,  where  denial 
of  specific  performance  would  enable  defendant  to  work  fraud  upon  plaintiff; 
Stewart  v.  Smith,  6  Cal.  App.  156,  91  Pac.  667,  holding  specific  performance 
might  be  had  of  a  contract  to  make  a  certain  testamentary  disposition  of  prop- 
erty; Grantham  v.  Gossett,  182  Mo.  670,  81  S.  W.  895,  holding  an  oral  agreement 
on  the  adoption  of  a  child  to  make  her  an  heir  will  be  specifically  enforced 
where  the  failure  to  do  so  would  amount  to  the  perpetration  of  a  fraud;  Starnes 
v.  Hatcher,  121  Tenn.  344,  117  S.  \V.  219,  holding  where  a  person  agreed  in 
writing  to  adopt  children  and  make  them  his  heirs,  and  in  reliance  they  lived 
on  his  family  until  his  death  without  performance  of  the  agreement  specific  per- 
formance of  the  agreement  as  to  making  them  his  heirs  might  be  had;  Jordan  v. 
Abney,  97  Tex.  303,  78  S.  W.  486;  Stewart  v.  Smith,  6  Cal.  App.  161,  91  Pat. 
667, — on  when  equity  will  decree  the  specific  performance  of  an  oral  contract  to 
make  a  will  in  a  certain  manner;  Russell  v.  Sharp,  192  Mo.  286,  111  Am.  St. 
Rep.  496,  91  S.  \V.  134,  on  when  equity  will  aid  in  the  enforcement  of  the  specific 
performance  of  an  oral  contract  within  the  statute  of  frauds. 

Cited  in  footnotes  to  Bryson  v.  McShane,  49  L.  R.  A.  527,  which  holds  specific- 
ally enforceable,  executed  oral  contract  to  give  entire  property  for  support  during 
life  and  burial  after  death;  Owens  v.  McXally,  33  L.  R.  A.  369,  which  holds  oral 
contract  to  give  niece  property  at  death  enforceable  after  performance  on  her 
part;  Clancy  v.  Flusky,  52  L.  R.  A.  277,  which  authorizes  specific  performance  of 
executed  oral  contract  to  convey  land  to  son  for  taking  care  of  father  for  life, 
though  father  left  before  death ;  Svanburg  v.  Fosseen,  43  L.  R.  A.  427,  which  holds 
oral  agreement  to  leave  entire  property  at  death,  to  members  of  promisor's  family, 
rendered  valid  by  their  rendering  services  and  selling  land  at  sacrifice  for  prom- 
isor's benefit. 

31  L.  R.  A.  815,  EDWARDS  v.  LESUEUR,  132  Mo.  410,  33  S.  W.  1130. 
Validity  of  constitutional   amendment*. 

Approved  in  State  ex  rel.  McCaffrey  v.  Aloe,  152  Mo.  477,  47  L.  R.  A.  397,  54 
S.  W.  494,  holding  act  of  assembly  presumed  valid  until  contrary  shown;  Lovett 
v.  Ferguson,  10  S.  D.  57,  71  X.  W.  765,  holding  constitutional  amendment  not 
invalidated  by  failure  to  present  proposition  on  each  ticket  on  ballot. 

Cited  in  Atwater  v.  Hasset,  27  Okla.  317,  —  L.R.A.  (X.S.)   — ,  111  Pac.  802, 
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holding  that  amendment  to  constitution  providing  for  initiative  and  referendum 
is  valid;  Buck  v.  Dick,  27  Okla.  857,  113  Pac.  920,  to  the  point  that  in  case  of 
conflict  between  provision  of  constitution  of  state,  as  framed  at  time  of  its  ad- 
mission and  of  enabling  act,  latter  falls. 

Cited  in  footnotes  to  State  ex  reL  Wineman  v.  Dahl,  34  L.  R.  A.  97,  which 
holds  submission  to  popular  vote  of  proposal  for  constitutional  convention  prop- 
erly made  by  legislature;   Com.  ex  rel.  Elkin  v.  Griest,  50  L.  R.  A.  568,  which 
holds  governor's  approval  of  proposed  constitutional  amendment  unnecessary. 
Determination. 

Cited    in   Kadderly   v.   Portland,   44   Or.    134,   74   Pac.    710;    McConaughy   v. 
Secretary  of  State,  106  Minn.  402,  119  N.  W.  408, — holding  it  was  within  the 
jurisdiction   of   the    courts   to   determine   whether    a    constitutional    amendment 
had  been  legally  adopted. 
Implication  of  contract  with  state. 

Cited  in  State  ex  rel.  Wyoming  Agri.  College  v.  Irvine,  14  Wyo.  387,  84  Pac. 
90,  holding  the  giving  of  property  to  an  institution  founded  by  the  state  and 
public  in  nature  did  not  prevent  the  legislature  from  abolishing  or  changing  its 
nature. 
Power  to  locate  atate  capital. 

Cited  in  Coyle  v.  Smith,  28  Okla.  153,  113  Pac.  944,  holding  that  it  is  within 
power  of  legislature  to  locate  capital  of  state. 

Cited  in  note  (34  L.R.A.  (N.S.)  380)  on  prevention  of  illegal  removal  of  state 
capital. 

31  L.  R.  A.  822,  Ex  parte  LACY,  93  Va.  159,  57  Am.  St.  Rep.  795,  24  S.  K  930. 
Statutes  prohibiting  pool  selling  or  gambling. 

Approved  in  Ames  v.  Kirby,  71  N.  J.  L.  447,  59  Atl.  558,  holding  the  keeping 
of  a  resort  where  wagers  might  be  made  by  means  of  telegraph  with  persons  out- 
side state  is  a  violation  of  an  act  prohibiting  the  keeping  of  a  place  where  bet- 
ting might  be  made  on  horse  races  within  or  without  the  state  or  other  form  of 
gambling. 

Cited  in  Logan  &  Bryan  v.  Postal  Teleg.  &  Cable  Co.  157  Fed.  584,  holding  an 
act  making  the  dealing  in  "futures"  unlawful  and  providing  for  the  punishment 
of  all  persons  participating  might  be  pleaded  in  avoidance  of  a  contract  to  carry 
quotations. 

Cited  in  footnotes  to  State  v.  Harbourne,  40  L.  R.  A.  607,  which  sustains  stat- 
ute prohibiting  keeping  of  place  for  transmitting  money  to  bet  on  horse  races, 
as  applied  to  one  sending  money  to  other  state  by  telegraph;  State  v.  Stripling, 
36  L.  R.  A.  81,  which  upholds  act  prohibiting  pool  selling  on  contests  outside 
state. 
Legality  of  racing  meets. 

Cited  in   footnotes   to   State   ex  rel.   Matthews  ^.   Forsyth,   33   L.   R.  A.   221, 
which  holds  unlawful,  race  meeting  continued  on  other  track  after  holding  for 
time  allowed;   People  ex  rel.  Lawrence  v.  Fallen,  37  L.  R.  A.  227,  which  holds 
test  of  speed  or  endurance  of  horses  for  prizes  not  a  lottery  or  gambling. 
Validity    of    constitutional    amendments. 

Approved  in  Alexandria  County  v.  Alexandria,  95  Va.  471,  28  S.  E.  882,  hold- 
ing partition  and  sale  of  property  unauthorized  by  act  authorizing  vote  on  re- 
moval   of    courthouse. 
Entitling   statutes. 

Cited  in  Cook  v.  Marshall  County,  119  Iowa,  399,  93  N.  W.  372,  holding  that 
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general  title  "Act  to  Revise  .  .  .  Statutes  in  Relation  to  Crimes  and  Their 
Punishment"  may  properly  include  provision  for  tax  against  dealers  in  ciga- 
rettes; Com.  v.  Willcox,  111  Va.  856,  69  S.  E.  1027,  holding  that  if  subjects  em- 
braced in  statutes  have  congruity  or  natural  connection  with  subject  stated  in 
title,  requirements  as  title  under  constitution  are  satisfied;  Louisville  v.  Wehm- 
hoff,  116  Ky.  836,  76  S.  W.  876,  holding  the  title  of  an  act  entitled  "an  ordi- 
nance to  prevent  the  operation  of  poolrooms"  and  providing  for  the  punishment 
of  operators  and  servants,  owners  of  building,  purchaser,  and  company  trans- 
mitting messages  is  not  repugnant  embracing  more  than  one  subject. 

Cited  in  notes    (64  Am.  St.  Rep.  71,  73,  77,  78,  97)   on  sufficiency  of  title  of 
statute;    (79  Am.  St.  Rep.  456,  457,  467)    as  to  when  title  of  statute  embraces 
only  one  subject  and  what  may  be  included  thereunder. 
Release   on   habeas   corpus   after   sentence. 

Cited  in  note   (87  Am.  St.  Rep.  169)   on  release  of  prisoner  on  habeas  corpus 
after  judgment  and  sentence. 
Implied    reepal    of    statutes. 

Cited  in  note    (88  Am.  St.  Rep.  292)    on  implied  repeal  of  statutes. 

31  L.  R.  A.  828,  WHITE  v.  FARMERS'  HIGHLINE  CANAL  &  RESERVOIR  CO. 

22   Colo.   191,   43  Pac.   1028. 
Legislative  control  of  water  ways. 

Cited  in  Farm  Invest.  Co.  v.  Carpenter,  9  Wyo.  125,  50  L.  R,  A.  752,  87  Am. 
St.  Rep.  918,  61  Pac.  258,  sustaining  adjudication  proceedings  to  determine  prior, 
as  well  as  subsequent,  water  appropriation  rights;  Farmers  Independent  Ditch 
Co.  v.  Agricultural  Ditch  Co.  22  Colo.  527,  55  Am.  St.  Rep.  149,  45  Pac.  444, 
sustaining  statute  providing  for  appointment  of  irrigation  superintendents  and 
prescribing  duties  thereof;  Farm  Invest.  Co.  v.  Carpenter,  9  Wyo.  141,  50  L. 
R.  A.  757,  87  Am.  St.  Rep.  918,  61  Pac.  258,  sustaining  constitutional  declara- 
tion of  state  ownership  of  natural  bodies  of  water,  when  vested  rights  undis- 
turbed; Prescott  Irrig.  Co.  v.  Flathers,  20  Wash.  458,  55  Pac.  635,  holding  ir- 
rigation company  a  public  carrier  of  water,  subject  to  legislative  regulations; 
Lake  Koen  Nav.  Reservoir  &  Irrig.  Co.  v.  Klein,  63  Kan.  494,  65  Pac.  684,  hold- 
ing person  or  corporation  exercising  eminent  domain  subject  to  reasonable  leg- 
islative regulations  subsequently  prescribed;  Crawford  Co.  v.  Hall,  67  Neb.  366, 
60  L.R.A.  906,  108  Am.  St.  Rep.  647,  93  N.  W.  781,  holding  statute  creating  state 
board  of  irrigation  not  unconstitutional  as  conferring  judicial  powers  on  execu- 
tive officers. 
Rights  in  irrigation  ditches. 

Approved  in  Cache  La  Pondre  Irrig.  Co.  v.  Larimer  &  W.  Reservoir  Co.  25 
Colo.  150,  71  Am.  St.  Rep.  123,  53  Pac.  318,  holding  that  junior  appropriators 
cannot  complain  of  quantity  of  land  irrigated  by  water  'right,  if  no  excess  of 
water  is  diverted. 

Cited  in  People  ex  rel.  Standart  v.  Farmers  High  Line  Canal  &  Reservoir  Co. 
25  Colo.  211,  54  Pac.  626,  Reversing  8  Colo.  App.  246,  45  Pac.  543,  holding  ease- 
ment in  ditch  not  iost  by  nonuser,  short  of  limitation  for  recovery  of  real 
property;  Reno  v.  Reno  &  J.  Ditch  Co.  51  Colo.  593,  119  Pac.  473,  on  right  of 
person  claiming  part  interest  in  irrigation  ditch  to  have  rights  determined  in 
action  for  injunction  to  restrain  him  from  interference  therewith. 
Police  power. 

(  ited  in  Re  Scrip  Bill,  23  Colo.  507,  48  Pac.  512,  holding  that  legislature  may 
enact  police  regulations  in  interests  of  public  welfare;  McGuire  v.  Chicago,  B.  & 
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Q.  R.  Co.  131  Iowa,  374,  33  L.R.A.  (X.S.)  722,  108  X.  W.  902,  holding  a  statute 
declaring  invalid  private  contracts  limiting  the  liability  of  a  railroad  company 
for  the  negligence  of  a  fellow  servant  was  a  valid  exercise  of  the  police  power; 
Roberson  v.  People,  40  Colo.  125,  90  Pac.  79,  on  irrigation  laws  as  being  a  proper 
exercise  of  the  police  power. 

Cited  in  note    (62  Am.  St.  Rep.  291)   on  regulation  of  rates. 

31   L.  R.  A.  831,  PEOPLE  v.  BENDIT,  111  Cal.  274,  52  Am.  St.  Rep.   186,  43 

Pac.  901. 
What  constitutes   forgery. 

Approved  in  People  v.  Cole,  130  Cal.  15,  62  Pac.  274,  holding  making  of  writ- 
ing falsely  purporting  to  be  that  of  another  essential  to  constitute  forgery. 

Cited  in  notes  (5  L.R.A.  (N.S.)  377)  on  making  of  false  instrument  as  within 
statute  against  the  false  making  of  an  instrument;  (34  L.R.A. (X.S.)  519)  on 
liability  of  one  assuming,  without  authority  to  contract  as  agent. 

31  L.  R.  A.  835,  LYNCH  v.  ROSENTHAL,   144  Ind.  86,  55  Am.  St.  Rep.   168, 

42   N.   E.    1103. 
What     constitutes    lottery. 

Approved  in  Emshwiler  v.  Tyner,  21  Ind.  App.  352,  69  Am.  St.  Rep.  360,  52 
N.  E.  459,  holding  contract  for  sale  of  unascertained  lots  void,  where  vendor  par- 
ticipated in  apportionment  by  lot;  Elder  v.  Chapman,  70  111.  App.  293,  holding 
void,  contract  for  sale  of  unascertained  lots,  to  be  apportioned  among  highest  bid- 
ders. 

Cited  in  Ginther  v.  Rochester  Improv.  Co.  46  Ind.  App.  385,  92  X.  E.  698, 
holding  that  purchasers  of  lots  cannot  avoid  payment  of  purchase  price  because 
of  distribution  by  lot,  where  purchasers  arrange  for  such  distribution;  Burks 
v.  Harris,  91  Ark.  208,  23  L.R.A. (N.S.)  629,  134  Am.  St.  Rep.  67,  120  S.  W.  97". 
18  Ann.  Cas.  566,  holding  a  contract  for  the  purchase  of  land  to  be  divided 
among  the  purchasers  according  to  lot  is  invalid;  Glennville  Invest.  Co.  v. 
Grace,  134  Ga.  577,  29  L.R.A.(N.S.)  761,  68  S.  E.  301,  holding  the  sale  of  lots 
of  land  the  ownership  of  the  different  tracts  to  be  determined  by  the  casting  of 
lots  was  invalid  and  not  enforceable. 

Cited  in  footnotes  to  State  ex  rel.  Prout  v.  Nebraska  Home  Co.  60  L.  R.  A. 
448,  which  holds  scheme  by  which  common  fund  is  distributed  among  contributors, 
a  valuable  preference  in  diatribution  depending  on  chance,  a  lottery;  Equitable 
Loan  &  Security  Co.  v.  Waring,  62  L.  R.  A.  93,  which  holds  lottery  not  con- 
stituted by  determining  by  lot  the  order  in  which  members  of  loan  company 
shall  be  paid;  State  ear  rel.  Sheets  v.  Interstate  Sav.  Invest.  Co.  52  L.  R.  A.  531. 
which  holds  unlawful,  investment  securities,  etc.,  incapable  of  accumulating 
reserve  fund  required  within  period  fixed,  without  aid  from  lapses  or  appro- 
priations from  premiums  on  new  business;  People  ex  rel.  Ellison  v.  Lavin.  titi 
L.R.A.  601,  which  holds  distribution  of  prizes  to  those  who  shall  make  closest 
estimate  of  number  of  cigars  on  which  tax  is  paid  during  specified  month,  a 
lottery;  People  v.  McPhee,  69  L.R.A.  506,  which  holds  a  scheme  by  which  a  cer- 
tain number  of  persons  pay  a  small  sum  weekly  and  choose  by  lot  each  week 
one  of  the  number  to  receive  a  suit  of  clothes  worth  much  more  than  the 
weekly  payment  after  which  he  ceases  to  be  a  member,  a  lottery,  although  each 
member  is  entitled  to  trade  out  the  amount  paid  in  whenever  lie  chooses  to  with- 
draw. 

Cited  in  note  (23  L.R.A. (N.S.)  627 1  on  distribution  of  parcels  of  land  by 
chance  a?  lottery. 
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Distinguished  in  Emshwiller  v.  Tyner,  16  Ind.  App.  J37,  44  X.  E.  811,  sustain- 
ing contract  for  purchase  of  unlocated  lot  from  specified  tract,  where  method 
of  ascertainment  prescribed;  Washington  Glass  Co.  v.  Mosbaugh,  19  Ind.  App. 
113,  49  X.  E.  178,  sustaining  sale  of  unascertained  lots  at  fixed  price  where  pur- 
chasers exercised  reserved  right  of  apportionment;  Chancy  Park  Land  Co.  v.  Hart, 
104  Iowa,  596,  73  X.  W.  1059,  sustaining  contract  for  sale  of  unascertained  lots, 
where  vendor  did  not  participate  in  apportionment;  State  v.  Dalton,  22  R. 
1.  91,  48  L.  R.  A.  782,  84  Am.  St.  Rep.  818,  46  Atl.  234,  holding  that  vendor 
may  induce  trade  by  offering  designated  article  of  value,  as  premium;  McCleary 
v.  Chipman,  32  Ind.  App.  500,  68  X.  E.  320,  holding  subscriptions  for  which  the 
subscribers  were  to  receive  city  lots  providing  for  the  distribution  of  the  lots 
by  a  committee  selected  by  the  subscribers  and  in  a  manner  designated  by  them 
was  not  invalid. 

31  L.  R.  A.  837,  STATE  v.  OLD,  95  Tenn.  723,  34  S.  W.  690. 
«  liiium-  of  voting?  residence. 

Cited  in  footnote  to  Jones  v.  Skinner,  40  L.  R.  A.  752,  which  denies  purser's 
power  by  living  on  boat,  to  change  voting  residence  to  other  district  of  same  city. 
Qualifications  of  voters. 

Cited  in  Solon  v.  State,  54  Tex.  Crim.  Rep.  274,  114  S.  W.  349,  on  when  com- 
petent for  legislature  to  fix  the  qualifications  of  voters. 

31  L.  R.  A.  840,  LATTA  v.  BROWX,  96  Tenn.  343,  34  S.  W.  417. 
Effect    of    widow's    election. 

Approved  in  Overton  v.  Lea,  108  Tenn.  505,  68  S.  W.  250,  holding  bequest  of 
entire  personal  estate,  accepted  in  lieu  of  dower,  free  from  debts  as  between 
widow  and  legatees  or  devisees;  Shreve  v.  Shreve,  176  Mass.  459,  57  X.  E.  686, 
holding  legacy  waived  by  widow  may  be  sequestered  for  benefit  of  disappointed 
legatees. 

Cited  in  Pittman  v.  Pittman,  81  Kan.  648,  27  L.R.A.X.S.)  607,  107  Pac. 
235,  holding  that  upon  election  of  a  widow  not  to  take  under  a  will  contribution 
must  be  made  by  other  devisees  to  one  whose  interest  is  affected  by  her  elec- 
tion. 

Cited  in  notes   (18  L.R.A.  (X.S.)   275)   on  acceleration  of  gift  over  by  widow's 
election    against   will   giving   life   estate;     (27    L.R.A. (X.S.)    606)    on   effect  of 
spouse's  election  to  take  against,  upon  rest  of  will. 
\a  i  ni-«-  of  homestead  estate. 

Approved  in  Briscoe  v.  Vaughn,  103  Tenn.  314,  52  S.  W.  1068.  holding  as- 
signed homestead  a  vested  life  estate  passing  by  owner's  deed. 

31  L.  R.  A.  844,  STATE  Use  of  OVERTON  COUXTY  v.  COPELAXD,  96  Tenn. 

296,  54  Am.  St.  Rep.  840,  34  S.  W.  427. 
Liability    of    public    officer    for    loss    of    funds. 

Approved  in  Livingston  v.  Woods,  20  Mont.  101,  49  Pac.  437,  holding  city 
treasurer  not  liable  for  loss  by  bank  failure,  when  obliged  to  make  deposit;  State 
v.  Gramm,  7  Wyo.  358.  40  L.  R.  A.  699,  footnote  p.  690,  52  Pac.  533,  denying  lia- 
bility on  bond  of  state  treasurer  for  loss  of  public  money  by  bank  failure;  State 
v.  Ridley,  114  Tenn.  511,  85  S.  W.  891,  holding  a  county  trustee  is  only  liable 
where  funds  are  lost  by  his  negligence  in  the  selection  of  a  depository. 

Cited  in  Coe  v.  Foree.  20  Tex.  Civ.  App.  554.  50  S.  W.  616,  holding  county 
treasurer  liable  on  official  bond  for  loss  by  robbery;  Van  Trees  v.  Territory,  7 
Okla.  370,  54  Pac.  495,  holding  county  treasurer  depositing  public-moneys  in- 
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solvent  bank  liable  on  official  bond  for  loss  from  subsequent  failure  of  bank ; 
Johnson  v.  Fleming,  116  Ky.  683,  50  S.  W.  855,  holding  a  commissioner  only 
liable  for  negligence  in  the  selection  of  a  bank  to  deposit  money  paid  into  court 
where  the  court  failed  to  select  a  bank. 

Cited  in  footnotes  to  Dreyer  v.  People,  58  L.  R.  A.  869,  which  holds  loss  of 
public  funds  from  failure  of  bank,  ceasing  business,  to  carry  out  agreement  to 
pay  all  officers'  checks  to  unlimited  amount,  no  defense  to  indictment  for  failure 
to  pay  over;  Tillinghast  v.  Merrill,  34  L.  R.  A.  678,  which  holds  supervisor 
liable  for  public  money  lost  by  failure  of  private  bankers;  Fairchild  v.  Hedges, 
31  L.  R.  A.  851,  which  holds  county  treasurer  liable  on  his  bond  for  failure  of 
bank  in  which  he  had  made  deposits,  thougn  without  negligence;  Northern  P. 
R,  Co.  v.  Owens,  57  L.  R.  A.  634,  which  holds  clerk  of  court  liable  on  bond  for  loss 
by  bank  failure  of  money  received  as  clerk;  Thomssen  v.  Hall  County,  57  L. 
R.  A.  303,  which  holds  county  treasurer  liable  on  bond  for  loss  of  money  by 
bank  failure;  Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126,  which  holds  county 
liability  on  bond,  absolute,  except  for  overruling  necessity;  Healdsburg  v.  Mul- 
ligan, 33  L.  R.  A.  461,  which  denies  liability  of  city  treasurer  on  bond  for  money 
forcibly  taken  by  robbers. 

Cited  in  notes  (36  L.R.A.(N.S.)  287,  290,  291,  292)  on  public  officer's  liability 
for  loss  of  funds  by  failure  of  bank;  (42  L.  ed.  U.  S.  989)  on  liability  of  public 
officer  for  loss  of  funds. 

Distinguished  in  State  use  of  Fentress  County  v.  Reed,  116  Tenn.  114,  7 
L.R.A.(N.S.)  1085,  95  S.  W.  809,  holding  county  trustee  liable  for  the  loss  of 
funds  placed  in  a  bank  of  which  he  was  a  director  where  no  effort  made  to  de- 
termine the  solvency  of  the  bank,  he  having  the  facilities  for  such  an  investiga- 
tion. 
Loans  of  public  money. 

Cited  in  footnote  to  Allibone  v.  Ames,  33  L.  R,  A.  585,  which  holds  deposit  of 
public  money  by  county  treasurer  in  bank  designated  as  depository  not  unlawful 
loan. 
i»n  i  >    In  the  care  of  trust  funds. 

Cited  in  Groesbeck  Cotton  Oil  &  Compress  Co.  v.  Oliver,  44  Tex.  Civ.  App.  .307. 
97  S.  W.  1092,  holding  a  charge  that  a  receiver  was  only  required  to  exercise 
ordinary  care  and  diligence  with  reference  to  funds  in  his  charge  was  correct. 

Cited  in  note   (.7  L.R.A.  (N.S.)    1084)   on  care  required  in  selecting  depository 
of  public  funds. 
Liability   of   sureties   on   official   bonds. 

Cited  in  note  (91  Am.  St.  Rep.  526)  on  acts  for  which  sureties  on  official  bonds 
are  liable. 

31  L.  R.  A.  851,  FAIRCHILD  v.  HEDGES,   14  Wash.   117,  44  Pac.   125. 
Liability  of  officers  for  loss. 

Approved  in  Kittitas  County  v.  Travers,  16  Wash.  529,  48  Pac.  340;  Gartley 
v.  People,  24  Colo.  160,  49  Pac.  272;  Van  Trees  v.  Territory,  7  Okla.  364,  54  Pac. 
495, — holding  county  treasurer  liable  on  official  bond  for  loss  through  failure 
of  bank  deemed  solvent;  Thomssen  v.  Hall  County,  63  Neb.  783,  57  L.  R.  A.  306, 
footnote  p.  303,  89  N.  W.  389,  holding  county  treasurer  liable  on  bond  for  loss 
of  money  by  bank  failure. 

Cited  in  State  v.  Gramm,  7  Wyo.  354,  40  L.  R.  A.  698,  footnote  p.  690,  52  Pac. 
533,  denying  liability  on  bond  of  state  treasurer  for  loss  of  public  money  by 
bank  failure;  Northern  P.  R.  Co.  v.  Owens,  86  Minn.  195.  57  L.  R.  A.  638, 
footnote  p.  634.  91  Am.  St.  Rep.  336,  90  N.  W.  371,  holding  clerk  of  court  liable 
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on  bond  for  loss  by  bank  failure  of  money  received  as  clerk;  Re  Kohler,  15  Wash. 
616,  55  Am.  St.  Rep.  904,  47  Pac.  30,  holding  executor  not  liable  for  loss  by 
subsequent  failure  of  bank,  when  deposit  in  name  of  estate;  Mecklenburg  County 
v.  Beales,  111  Va.  697,  36  L.R.A. (N.S.)  295,  69  S.  E.  1032,  holding  county 
treasurer  liable  for  loss  of  public  funds  through  bank  failure,  although  he  be- 
lieved bank  to  be  sound  and  followed  custon  in  making  deposit. 

Cited  in  footnotes  to  Tillinghast  v.  Merrill,  34  L.  R.  A.  678,  which  holds  su- 
pervisor liable  for  public  money  lost  by  failure  of  private  bankers;  Maloy  v. 
Bernalillo  County,  52  L.  R.  A.  126,  which  holds  county  liability  on  bond  ab- 
solute, except  for  overruling  necessity;  Dreyer  v.  People,  58  L.  R.  A.  869,  which 
holds  loss  of  public  funds  from  failure  of  bank  ceasing  business,  to  carry  out 
agreement  to  pay  all  officers'  checks  to  unlimited  amount,  no  defense  to  indict- 
ment for  failure  to  pay  over;  Healdsburg  v.  Mulligan,  33  L.  R.  A.  461,  which 
denies  liability  of  city  treasurer  on  bond  for  money  forcibly  taken  by  robbers; 
State  use  of  Overton  County  v.  Copeland,  31  L.  R.  A.  844,  which  holds  officer 
not  liable  on  bond  for  loss  of  deposits  in  bank  of  undoubted  standing,  resulting 
from  its  failure. 

Cited  in  notes  (91  Am.  St.  Rep.  521;  36  L.R.A.(N.S.)  286,  287,  289)  on  public 
officer's  liability  for  loss  of  funds  by  failure  of  bank;    (42  L.  ed.  U.  S.  989)   on 
liability  of  officers  for  loss  of  funds. 
Loans    of    public    money. 

Cited  in  footnote  to  Allibone  v.  Ames,  33  L.  R.  A.  585,  which  holds  deposit 
of  public  money  by  county  treasurer  in  bank  designated  as  depository  not  un- 
lawful loan. 

31  L.  R.  A.  855,  ROTH  v.  UNION  DEPOT  CO.  13  Wash.  525,  43  Pac.  641,  44 

Pac.  253. 
Duty    of   anticipating    injury. 

Approved  in  Garner  v.  Trumbull,  36  C.  C.  A.  363,  94  Fed.  323,  holding  rail- 
road company  obliged  to  use  reasonable  precautions  against  injuring  persons 
walking  on  track,  where  such  use  general ;  Cahill  v.  Chicago,  M.  &  St.  P.  R.  Co. 
20  C.  C.  A.  187,  46  U.  S.  App.  85,  74  Fed.  288,  holding  reasonable  precautions 
necessary  for  safety  of  pedestrians,  where  track  generally  used  as  highway; 
Jelinski  v.  Belt  R.  Co.  86  111.  App.  538,  holding  railroad  company  obligated  to 
exercise  care  when  permitting  general  public  use  of  tracks  as  highway;  Young 
v.  Clark,  16  Utah,  50,  50  Pac.  832,  holding  child  not  trespasser  upon  railroad 
bridge  used  generally  as  foot  crossing  for  seventeen  years;  Adams  v.  Southern  R. 
Co.  28  C.  C.  A.  499,  52  U.  S.  App.  433,  84  Fed.  601,  holding  evidence  of  custom 
of  using  track  for  footpath  makes  question  whether  children  injured  on  track 
were  trespassers,  one  of  fact;  Andersen  v.  Berlin  Mills  Co.  32  C.  C.  A.  144,  50 
U.  S.  App.  413,  88  Fed.  946,  holding  master  not  liable  for  injury  when  without 
reason  to  anticipate  servant's  presence  near  dangerous  appliance. 

Cited  in  Clark  v.  Michigan  C.  R.  Co.  113  Mich.  27,  67  Am.  St.  Rep.  442,  71 
X.  W.  327,  holding  no  liability  to  trespasser  or  bare  licensee  for  injuries  from 
ailing  over  semaphore  wire;  Kunkle  v.  Minneapolis,  St.  P.  &  Ste.  M.  R.  Co.  18 
X.  D.  375,  121  X.  W.  830,  holding  that  railroad  owes  duty  of  ordinary  care  to 
avoid  injury  to  licensee  on  tracks;  Union  P.  R.  Co.  v.  Connolly,  77  Neb.  263, 
109  X.  W.  368.  holding  railroad  permitting  the  crossing  of  its  tracks  for  years 
at  a  point  not  a  public  crossing  was  bound  to  use  reasonable  care  towards  those 
using  the  crossing. 

Cited  Li  footnotes  to  Ashworth  v.  Southern  R.  Co.  59  L.  R.  A.  592,  which 
holds  company  liable  for  injury  to  young  child  while  riding  on  running  board 
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of  engine  according  to  known  custom  of  children:  Cleveland.  C.  C.  <i  St.  L.  R, 
Co.  v.  Tartt,  49  L.  R.  A.  99,  which  denies  duty  towards  trespassers  on  track 
before  discovery;  Trudell  v.  Grand  Trunk  R.  Co.  53  L.  R.  A.  271,  which  holds 
engineer  justified  in  believing  good-sized  boy  will  leave  track  in  time  to  avoid 
injury:  West  Virginia  C.  &  P.  R.  Co.  v.  State,  61  L.  R.  A.  574.  which  holds 
fompanv  liable  for  injury  to  bystander  by  car,  broken  loose  from  train  and 
thrown  from  track  by  collision  with  other  car  at  foot  of  decline;  Kramer  v. 
Southern  R.  Co.  52  L.  R.  A.  359,  which  denies  railroad  company's  liability  for 
death  of  child  by  fall  of  pile  of  cross-ties  in  unused  portion  of  street;  Craddock 
v.  Louisville  &  N.  R.  Co.  63  L.  R.  A.  657,  which  denies  uu.y  of  those  in  charge 
of  locomotive  to  discover,  at  earliest  possible  moment,  infants  on  track  at  place 
remote  from  highway. 

Cited  in  note  (69  L.R.A.  543)  on  care  due  to  sick,  infirm,  or  helpless  per- 
sons, with  whom  no  contract  relation  is  sustained. 

Distinguished  in  McConkey  v.  Oregon  R.  &  Nav.  Co.  35  Wash.  55.  76  Pac. 
526,  holding  that  although  defendant  company  had  permitted  the  use  of  its 
bridge  as  a  highway  it  was  not  liable  for  injuries  received  by  reason  of  a  hole 
left  while  it  was  being  repaired:  Dotta  v.  Northern  P.  R.  Co.  36  Wash.  512.  79 
Pac.  32.  holding  a  person  injured  while  walking  on  a  trestle  over  which  there 
was  no  foot  path  but  which  was  used  when  not  obstructed  with  cars  was  a  tres- 
passer and  could  not  recover  for  an  injury. 
Imputed  iiegligrence. 

Cited  in  Warren  v.  Manchester  Street  R.  Co.  70  X.  H.  362,  47  Atl.  735,  hold- 
ing negligence  of  parent  not  imputed  ^irresponsible  infant  exposed  to  danger; 
Eskildsen  v.  Seattle,  29  Wash.  585,  70  Pac.  64.  holding  parent's  negligence  not 
imputable  to  child  in  action  brought  for  child's  benefit:  Vinnette  v.  Northern 
P.  R.  Co.  47  Wash.  325,  IS  L.R.A.  (X.S.)  336,  91  Pac.  975,  holding  parents  could 
not  maintain  an  action  on  their  own  behalf  for  the  death  of  a  child  where  their 
negligence  contributed  to  the  injury. 

Cited  in  footnotes  to  Ives  v.  Welden.  54  L.  R.  A.  854.  which  holds  child 
injured  by  explosion  of  unlabeled  gasoline  not  afl'ected  by  father's  negligence; 
Ploof  v.  Burlington  Traction  Co.  43  L.  R.  A.  108.  which  holds  parent's  negligence 
in  permitting  ten-year-old  boy  in  street  not  proximate  cause  of  accident  from 
his  attempt  to  cross  street  in  front  of  street  car;  Nashville  R.  Co.  v.  Howard, 
(54  L.  R.  A.  437,  which  holds  mother's  negligence  in  permitting  four-year-old 
to  sit  alone  on  seat  of  open  street  car.  from  which  he  is  thrown  by  jolting  due 
to  defect  in  track,  not  imputable  to  him:  Mattson  v.  Minnesota  &  N.  W.  R.  Co. 
70  L.R.A.  503.  which  holds  parent's  or  guardian's  negligence  not  imputable  to 
child  non  sui  juris  in  action  by  it  for  injuries  to  his  person. 

Cited  in  note   (18  L.R.A. (N.S.)    320)    on  contributory  negligence  of  parent  or 
custodian  as  bar  to  action  by  child  for  negligent  injuries. 
Excessive    verdict. 

Cited  in  Walker  v.  McNeill,  17  Wash.  595.  50  Pac.  518.  reducing  verdict  of 
$40,000  to  $25,000  for  death  of  husband  and  father;  Montgomery  Traction  Co. 
v.  Knabe,  158  Ala.  469.  48  So.  501,  holding  ten  thousand  dollars  not  excessive 
damages  for  an  injury  necessitating  the  amputation  of  a  foot:  Union  P.  R.  Co. 
v.  Connolly.  77  Neb.  280.  ]09  N.  W.  368,  holding  an  award  of  over  twenty-seven 
thousand  dollars  for  an  injury  resulting  in  the  amputation  of  both  legs  was  not 
excessive;  Leighton  v.  Houce  &  Morgan,  15  Pa.  Dist.  Rp.  686,  holding  a  verdict 
for  twelve  thousand  dollars  for  an  injury  to  the  hand  of  a  young  girl  rendering 
it  useless  was  not  excessive. 
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What     constitutes     11  «••_;  I  i  u  <•  11  <•«• . 

Approved  in  Steele  v.  Northern  P.  R.  Co.  21  Wash.  293,  57  Pac.  820,  holding 
it  negligence  to  switch  cars  on  well-traveled  public  highway,  unattended  save  ov 
rear  brakeman. 

Cited  in  Grant  v.  Oregon  R.  &  Nav.  Co.  54  Wash.  683,  25  L.R.A.  (N.S.)   927, 
103   Pac.   1126,   holding  the  backing  of  a  train  over  a  public  crossing  without 
giving  warning  constituted  negligence. 
Contributory  iieg'lijifeiice. 

Cited  in  Hoelzel  v.  Crescent  City  R.  Co.  49  La.  Ann.  1318,  38  L.  R.  A.  716, 
22  So.  330  (dissenting  opinion),  majority  holding  pedestrian  negligent  in  sud- 
denly leaving  path  and  crossing  immediately  in  front  of  electric  car;  Smith  v. 
Union  Trunk  Line,  18  Wash.  357,  45  L.  R.  A.  174,  51  Pac.  400,  upholding 
instruction  stating  doctrine  of  comparative  negligence  without  prejudice,  where 
jury  finds  plaintiff  not  guilty  of  negligence;  Williams  v.  Northern  P.  R.  Co.  63 
Wash.  62,  114  Pac.  888,  Ann  Cas.  1912  D,  340,  holding  that  question  of  contribu- 
tory negligence  was  for  jury  where  girl  of  fourteen  was  run  down  at  crossing  by 
cars  on  spur  track,  started  down  grade  on  flying  switch  where  she  did  not  look 
immediately  before  attempting  to  cross. 

Distinguished  in  Anderson  v.  Northern  P.  P..  Co.  19  Wash.  345,  53  Pac.  345, 
holding  it  negligence  per  sc  to  go  upon  another's  land  on  dark,  stormy  night 
with  knowledge  of  exposed  pit  thereon ;  Baker  v.  Tacoma  Eastern  R.  Co.  44 
Wash.  578,  87  Pac.  826,  holding  there  could  be  no  recovery  for  the  killing  of  a 
railroad  employee  at  a  crossing  by  a  backing  train,  he  being  familiar  with  the 
locality  and  the  movement  of  trains  and  having  attempted  to  cross  without  look- 
ing; Birrell  v.  Great  Northern  R.  Co.  61  Wash.  341,  112  Pac.  362,  Ann.  Cas. 
1912  B,  1239,  holding  that  dining  car  conductor  is  guilty  of  contributory  negli- 
gence where  he  was  injured  by  walking  along  tracks,  with  which  he  was  familiar, 
in  dangerous  place  when  he  could  have  easily  avoided  dangerous  place. 

31  L.  R.  A.  862,  BUCKLEY     v.  GRAY,   110  Gal.   339,   52   Am.   St.  Rep.  88,  42 

Pac.  900. 
Kigtitn  of  third   pernon   benefited  by  contract. 

Approved  in  Tartt  v.  Walil,  77  111.  App.  580,  holding  conservator  not  liable 
to  heirs  of  ward  for  uncollected  instalments  of  pension  due  his  ward,  which 
by  his  neglect  were  lost  to  es.tate;  Currey  v.  Butcher,  37  Or.  389,  61  Pac.  631, 
holding  attorney  unaware  that  party  employing  him  is  agent  for  third  person, 
not  liable  to  latter  for  negligently  performing  duties";  Pittsfield  Cottonwear  Mfg. 
Co.  v.  Pittsfield  Shoe  Co.  71  N.  H.  532,  60  L.  R.  A.  120,  53  Atl.  807,  denying 
tenant's  right  to  recover  for  breach  of  contract  of  third  party  with  landlord 
to  keep  building  heated. 

Cited  in  Brown  v.  Sims,  22  Ind.  App.  324,  72  Am.  St.  Rep.  308,  53  N.  E.  779, 
holding  abstracter  employed  by  borrower  liable  to  lender  for  loss  from  ex- 
isting lien  not  noted  in  abstract;  Washer  v.  Independent  Min.  &  Development 
Co.  142  Cal.  708,  76  Pac.  654,  sustaining  right  of  third  person,  entitled  to  re- 
payment of  advances  to  mine  owners  upon  sale,  to  sue  vendee,  Avho  agreed  to  re- 
pay advances  as  part  of  consideration :  Ninneman  v.  Fox,  43  Wash.  47,  86  Pac. 
213,  holding  a  stockholder  could  maintain  no  action  against  third  parties  for 
breach  of  contract  with  the  corporation. 

Cited  in  notes  (71  Am.  St.  Rep.  182,  193)  on  right  of  third  person  to  sue  on 
contract  made  for  his  benefit:  (100  Am.  St.  Rep.  203)  .on  right  to  recover  for 
negligence  in  absence  of  privity. 
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3£  L.  R.  A.  33,  KANSAS  MOLINE  PLOW  CO.  v.  SHERMAN,  3  Okla.  204,  41 

Pac.    623. 
Fraud  as  invalidating:  transfer  or  conveyance. 

Cited  in  Fluegel  v.  Henschel,  7  N.  D.  279,  66  Am.  St.  Rep.  642,  74  N.  W.  996, 
holding  conveyance  by  debtor  invalid  as  against  existing  creditors,  where  grantee 
has  knowledge  of  debtor's  fraudulent  intent;  Williams  v.  Finlayson,  49  Fla. 
268,  38  So.  50,  holding  that  if  the  plaintiffs  had  purchased  in  good  faith  and 
had  no  knowledge  of  the  fraud  of  their  vendors  or  anything  to  put  them  on  in- 
quiry as  to  such  fraud,  then  they  could  recover  the  goods  from  the  sheriff  who 
had  seized  them  under  an  attachment  issued  against  such  vendors;  Ellet-Kendall 
Shoe  Co.  v.  Ross,  28  Okla.  701,  115  Pac.  892,  holding  that  creditor  must  show  that 
purchaser  at  time  of  sale  had  knowledge  of  seller's  fraud  or  had  notice  of  facts 
sullieient  to  arouse  his  suspicion. 

Cited  in  footnote  to  McDaniels  v.  J.  J.  Connelly  Shoe  Co.  60  L.  R.  A.  947, 
which  sustains  statute  forbidding  purchase  of  stock  of  goods  in  bulk  without 
having  claims  of  seller's  creditors  settled. 

Cited  in  notes  (31  L.R.A.  632)  on  participation  by  creditor  in  fraudulent  in- 
tent of  debtor  which  will  make  transfer  to  pay  or  secure  his  debt  invalid  as  to 
other  creditors;  (21  L.R.A. (N.S.)  22)  on  taking  excessive  amount  of  property 
in  payment  of  claim  as  fraud  against  other  creditors. 

'    c     Uritfc'wi<i*-|r,fiTntiliiiOY    M»U  MioiirntiK  flJrw  kf-?r\>».  vll6«rwit.-, 
32   L.  R.   A.   73,  LA  SELLE   v.   WTOOLERY,   11   Wash.   337,  39   Pac.   663. 
Conflict    of    laws. 

Followed  in  Clark  v.  Eltinge,  29  Wash.  223,  69  Pac.  736,  holding  money  bor- 
rowed in  another  state  by  husband  to  buy  lot  and  erect  house  will  be  presumed 
community  debt  in  accordance  with  laws  of  forum,  in  absence  of  proof  of  laws 
of  other  state. 

Cited  in  Clark  v.  Eltinge,  38  Wash.  382,  107  Am.  St.  Rep.  858,  80  Pac.  556, 
holding  that  in  an  action  to  recover  on  a  mortgage  to  secure  a  debt  incurred 
while  the  mortgagors  were  residents  of  another  state,  the  liability  of  the  wife 
depends  upon  the  laws  of  the  state  of  the  residence  at  the  time  the  debt  was 
created;  Bank  v.  Doherty,  42  Wash.  327,  4  L.R.A. (N.S.)  1196,  114  Am.  St.  Rep. 
323,  84  Pac.  872,  holding  that  a  mortgage  was  usurious  though  given  upon  prop- 
erty in  WTashington,  where  the  debt  was  created  and  payable  in  Montana,  and 
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both  the  maker  and  the  payee  of  the  note  secured  were  residents  of  Montana  and 
th  interest  was  usurious  under  the  laws  of  the  latter. 

Cited  in  notes  (57  L.R.A.  354)  on  conflict  of  laws  as  to  matrimonial  property: 
(1  L.R.A.  (X.S.)  195)  on  enforcing  exemption  laws  of  other  state. 

32  L.  R.  A.  77,  Re  CRAWFORD,  46  S.  C.  299,  57  Am.  St.  Rep.  684,  24  S.  E.  69. 
Equivalents    of    personal    >iunnturo. 

Cited  in  Baker  v.  Irvine,  58  S.  C.  441,  36  S.  E.  742,  upholding  written  ac- 
ceptance of  service  by  one  authorized  by  telephone;  Schnee  v.  Schnee,  61  Kan. 
649,  60  Pac.  738,  holding  that  witness  to  will  need  not  touch  pen  or  hand  when 
name  is  written  at  his  request  by  another;  Re  Pope,  139  X.  C.  486.  7  L.R.A. 
(X.S.)  1195,  111  Am.  St.  Rep.  813,  52  S.  E.  235.  4  Ann.  C'as.  635,  holding  that 
the  subscription  of  the  witness  to  a  will  was  sufficient  as  her  signature  wlu-iv 
she  held  the  pen  while  another  person  wrote  her  name  therewith  at  her  reqnc-t. 

32  L.  R.  A.  82,  DE  LA  MOXTAXYA  v.  DE  LA  MOXTAXYA,  112  Cal.  101,  53 

Am.   St.   Rep.    165,  44   Pac.   345. 
ConMtruetive   service    in    personal   action*. 

Cited  in  Murray  v.  Murray,  115  Cal.  278,  56  Am.  St.  Kep.  97,  47  Pac.  37. 
holding  court  without  jurisdiction  to  compel  nonresident  not  personally  served 
to  execute  bond  for  alimony;  Boring  v.  Penniman,  134  Cal.  516,  66  Pac.  73!i, 
excluding  as  evidence,  judgment  roll  in  personal  action  against  nonresident 
showing  service  by  publication;  Cabanne  v.  Graf.  87  Minn.  514.  59  L.  R.  A.  737. 
94  Am.  St.  Rep.  722,  92  X.  W.  461,  holding  unconstitutional,  statute  providing 
for  service  in  personal  action  against  nonresident  by  service  on  agent;  Smith 
v.  Smith,  74  Vt.  23,  51  Atl.  1060,  holding  court  without  jurisdiction  to  decree  pay- 
ment of  alimony,  where  process  was  not  served  on  libelee  and  he  did  not  ap- 
pear; Smith  v.  Supreme  Lodge,  A.  O.  U.  W.  12  Cal.  App.  191,  106  Pac.  1102. 
holding  that  a  judgment  procured  upon  default  after  a  service  of  the  summons  by 
publication  was  void  where  the  defendant  was  a  nonresident  and  no  property 
had  been  attached  or  was  within  the  custody  of  the  court:  Merchants'  Xat.  Union 
v.  Buisseret,  15  Cal.  App.  446,  115  Pac.  58,  holding  that  courts  have  no  jurisdic- 
tion to  render  money  judgment  against  nonresident  on  service  by  publication, 
unless  property  is  held  under  attachment;  Baker  v.  Jewel.  114  La.  737.  -'>s  v". 
532;  Downs  v.  Downs,  123  Ky.  410,  96  S.  W.  536.— holding  that  a  judgment 
for  alimony  is  not  enforceable  in  another  state  where  the  defendant  was  never 
personally  served  with  summons  nor  voluntarily  appeared. 

Cited  in  footnote  to  Dunham  v.  Dunham,  35  L.  R.  A.  70.  which  denies  validity 
of  divorce  procured  in  other  state  by  woman  going  there  for  that  purpose,  and 
whose  husband  is  served  only  by  publication. 

Cited  in  notes  (50  L.  R.  A.  587)  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law;  (59  L.  R.  A.  178)  on  award  of  alimony  upon  construc- 
tive service;  (35  L.R.A. (X.S.)  293,  295)  on  constructive  or  substituted  service 
on  resident  as  due  process;  (9  L.R.A.(X.S-)  595)  on  power  to  grant  alimony  in 
divorce  suit  witout  personal  service  of  process. 
Jurisdiction  of  foreign  corporation. 

Cited  in  note  (85  Am.  St.  Rep.  907)  on  jurisdiction  of  foreign  corporations. 
Custody   of   children. 

Cited  in  Re  Culp,  2  Cal.  App.  84,  83  Pac.  89.  on  the  right  to  the  custody  of  the 
children. 

Cited  in  notes  (59  L.R.A.  177)  on  custody  of  children  when  international 
elements  involved:  (10  L.R.A. (X.S.)  690)  on  jurisdiction  to  award  custody  of 
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child  temporarily  within  state,  but  domiciled  elsewhere;    (7  L.R.A. (N.S.)    310) 
on  recognition  of  right  emanating  from  foreign  power  to  custody  of  child. 
Vacation  of  judgement  on  motion. 

Cited  in  Maclay  Co.  v.  Meads,  14  Cal.  App.  369,  112  Pac.  195,  holding  that 
where  defendants  moved  to  vacate  default  judgment  and  filed  demurrer  to  com- 
plaint, it  was  not  necessary  that  affidavit  of  merits  be  filed. 

Cited  in  note  (60  Am.  St.  Rep.  643)  on  vacation  of  judgments  on  motion  when 
not  specially  authorized  by  statute. 
Procedure   on   reversal   of   order   refusing:   to   vacate   a   former  order. 

Cited  in  Credits  Commutation  Co.  v.  Superior  Ct.  140  Cal.  86,  73  Pac.  1009, 
holding  that  the  proper   procedure  in  reversing  an  order   refusing  to  vacate  a 
former  order,  is  to  remand  the  cause  to  the  lower  court  with  directions  to  set 
aside  the  former  order. 
Distribution  of  property. 

Cited  in  Huneke  v.  Huneke,  12  Cal.  App.  206,  107  Pac.  131,  holding  that  the 
divorce  courts  of  a  state  have  the  power  to  divide  the  property  of  the  parties 
within  its  boundaries. 
Partition. 

Cited  in  note   (101  Am.  St.  Rep.  865)  on  effect  of  compulsory  partition. 
L/len   to  secure   alimony. 

Cited  in  note  (102  Am.  St.  Rep.  702)  on  power  of  courts  to  create  and  enforce 
liens  to  secure  payment  of  alimony. 
Foreign    judgments. 

Cited  in  notes  (94  Am.  St.  Rep.  537,  538)  on  foreign  judgments;  (103  Am. 
St.  Rep.  307,  310,  311)  on  judgments  of  courts  of  other  states. 

32  L.  R.  A.  92,  FUCHS  v.  MEISEL,  102  Mich.  357,  60  N.  W.  773. 
Right    to    enforce    trust    In    church    property. 

Second  appeal  in  113  Mich.  559,  71  N.  VV.  1117,  sustaining  right  of  repre- 
sentatives of  general  body  of  church,  to  whose  rules  all  members  had  submitted, 
to  use  church  property  after  withdrawal  of  majority  of  organization. 

Cited  in  White  v.  Rice,  112  Mich.  409,  70  N.  VV.  1024,  sustaining  right  of 
trustees  and  agents  of  unincorporated  society  to  enforce  trust  providing  use  of 
church  for  such  society. 

Annotation  in  32  L.  R.  A.  92,  referred  to  particularly  in  Rodgers  v.  Burnett, 
108  Tenn.  183,  65  S.  W.  408,  holding  control  of  property  conveyed  to  religious 
society  for  use  as  church  controlled  by  specified  synod  forfeited  by  such  society 
uniting  with  other  synod. 
Schism;  rights  of  majority. 

Cited  in  footnotes  to  Smith  v.  Pedigo,  32  L.  R.  A.  838,  which  denies  right  of 
majority  of  church  abandoning  its  religious  faith  to  hold  church  property;  Long 
v.  Harvey,  34  L.  R.  A.  169,  which  holds  ineffectual,  attempt  by  majority  of  mem- 
bers of  independent  congregation  wrongfully  dropped  from  rolls,  to  hold  meeting: 
Franke  v.  Mann,  48  L.  R.  A.  856.  which  denies  right  of  majority  of  church  mem- 
bers to  employ  pastor  whose  teachings  inconsistent  with  those  of  sect  to  which 
local  church  belongs;  First  Baptist  Church  v.  Fort,  49  L.  R.  A.  617,  which  holds 
majority  of  church  members  entitled  to  continue  in  control  after  changing  belief. 

Cited  in  note  (24  L.R.A. (N.S.)  697,  708)  on  litigation  growing  out  of  schism 
in  religious  society. 

L.R.A.  Au.  Vol.  IV.— 51. 
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Injunction   to  protect  rigrhts  in  church   property. 

Cited  in  note  (3  L.R.A.(N.S.)  867,  870,  874,  878)  on  enjoining  control,  use  of, 
or  interference  with,  church  property. 
Jurisdiction  over  associations. 

Cited  in  note   (68  Am.  St.  Rep.  866,  868)   on  jurisdiction  of  equity  over  volun- 
tary unincorporated  associations. 
Concluslveness    of    orders    of    ecclesiastical    courts. 

Cited  in  Ramsey  v.  Hicks,  44  Ind.  App.  515,  87  N.  E.  1091,  holding  that  deci- 
sions of  highest  courts  of  church  as  to  discipline,  faith,  custom,  or  church  law, 
are  final  with  civil  courts. 

Cited  in  note  (49  L.  R.  A.  384)  on  conclusiveness  of  decisions  of  tribunals  of 
associations  or  corporations. 

32  L.  R.  A.  101,  JORDAN  v.  NEW  YORK,  N.  H.  &  H.  R.  CO.  165  Mass.  346,  52 

Am.  St.  Rep.  522,  43  N.  E.  111. 
Who   Is   passenger. 

Cited  in  Young  v.  New  York,  N.  H.  &  H.  R.  Co.  171  Mass.  34.  41  L.  R.  A.  193. 
50  N.  E.  455,  holding  one  in  station  intending  to  take  train,  a  passenger;  Wood 
v.  Metropolitan  Street  R.  Co.  181  Mo.  443,  81  S.  W.  152,  holding  that  a  person 
traveling  upon  a  through  ticket  while  standing  at  a  junction  point  in  making  a 
transfer  was  a  passenger:  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Hagblad,  72  Neb. 
781,  4  L.R.A.(N.S.)  257.  101  N.  W.  1033,  9  Ann."  Cas.  1096,  holding  that  our 
having  gone  to  a  depot  a  reasonable  time  before  train  time,  and  having  pur- 
chased a  ticket  is  a  passenger  until  he  has  completed  his  journey  and  had  a  rea- 
sonable time  within  which  to  leave  the  carrier's  grounds,  unless  the  relation  is 
terminated  by  some  act  of  the  passenger;  Dieckmann  v.  Chicago  &  N.  W.  R.  Co. 
145  Iowa,  255,  31  L.R.A.(N.S.)  342,  139  Am.  St.  Rep.  420,  121  N.  W.  676,  hold- 
ing that  one  who  goes  to  station  and  purchases  ticket  is  entitled  to  rights  of 
passenger  in  crossing  tracks  to  board  train. 
Duty  of  company  to  keep  station  and  platform  safe. 

Cited  in  Maxfield  v.  Maine  C.  R.  Co.  100  Me.  84,  60  Atl.  710,  holding  that  it  is 
the  duty  of  a  railroad  company  to  exercise  all  ordinary  care  to  maintain  its 
platform  in  such  a  reasonably  safe  condition  that  a  passenger  in  the  exercise 
of  reasonable  care  can  safely  wTalk  over  the  same;  Pomroy  v.  Bangor  &  A.  R. 
Co.  102  Me.  499,  67  Atl.  561,  holding  that  a  carrier  is  to  exercise  ordinary  care 
for  the  protection  of  passengers  upon  platforms;  Hart  v.  Seattle,  R.  &  S.  R.  Co. 
37  Wash.  427,  79  Pac.  954,  sustaining  an  instruction  in  effect  that  it  was  the 
duty  of  a  carrier  to  keep  its  station,  platforms,  and  passage  ways  thereto  in  a 
reasonably  safe  condition. 

Cited  in  footnotes  to  Herrman  v.  Great  Northern  R.  Co.  57  L.  R.  A.  390.  which 
holds  railroad  company  liable  for  injury  to  passenger  from  unsafe  condition  of 
depot  premises  leased  of  union  depot  company  or  its  receiver;  Lucas  v.  St.  Louis 
&  S.  R,  Co.  61  L.  R.  A.  452,  which  denies  liability  of  street  railway  company  to 
one  stumbling  over  stump  of  electric  light  pole  around  which  platform  built. 

Cited  in  notes  (33  L.R.A.  (N.S.)  860,  on  degree  of  care  toward  passenger  at 
station;  (24  L.R.A.(N.S.)  250)  on  duty  of  carrier  as  to  station  doorway  lead- 
ing to  place  of  danger. 

Distinguished  in  McNaughton  v.  Illinois  C.  R.  Co.  136  Iowa,  181,  113  N.  W. 
844,  holding  that  where  a  passenger  by  mistake  opened  a  door  and  fell  into  the 
basement,  the  railroad  company  was  not  liable  where  the  door  was  plainly  marked 
"basement." 
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Care  required  of  carrier. 

Approved  in  Metropolitan  Street  R.  Co.  v.  Hanson,  67  Kan.  259,  72  Pac.  773, 
holding  common  carrier  of  passengers  must  use  utmost  degree  of  care  and  skill 
in  preparation  and  management  of  its  means  of  conveyance. 

H«-s    ipsa    loquitur. 

Cited  in  Barnes  v.  New  York  C.  &  H.  R.  R.  Co.  42  Misc.  627,  87  N.  Y.  Supp. 
608,  holding  that  from  fact  that  alighting  passenger  slipped  upon  oil  on  station 
platform,  jury  may  infer  carrier's  failure  to  exercise  ordinary  care. 

32  L.  R,  A.  102,  MACOMBER  v.  DETROIT,  L.  &  N.  R.  CO.  108  Mich.  491,  62 

Am.  St.  Rep.  713,  66  N.  W.  376. 
Contract    for   sale   of   timber   apart    from    land. 

Approved  in  Midyette  v.  Grubbs,  145  N.  C.  88,  13  L.R.A.  (N.S.)  281,  58  S.  E. 
795,  holding  that  a  grant  of  timber  to  be  removed  within  a  limited  time  con- 
veys a  qualified  fee  in  the  timber,  title  to  timber  not  cut  at  the  end  of  the  period 
to  revert  to  the  grantor. 

Cited  in  Carson  v.  Three  States  Lumber  Co.  108  Tenn.  687,  69  S.  W.  320,  hold- 
ing grantee  of  standing  trees  has  right  to  remove  them  within  reasonable  time; 
Bunch  v.  Elizabeth  City  Lumber  Co.  134  N.  C.  122,  46  S.  E.  24,  holding  one 
acquiring  right  to  cut  timber  for  five  years  is  without  interest  or  estate  in  the 
timber  on  expiration  of  time  fixed;  C.  W.  Zimmerman  Mfg.  Co.  v.  Dallin.  149 
Ala.  386.  9  L.R.A. (N.S.)  665,  123  Am.  St.  Rep.  58,  42  So.  858.  holding  that  the 
grantee  of  standing  timber  may  remove  the  same  after  the  time  limited  in  the 
conveyance,  but  he  will  be  liable  for  the  actual  damage  to  the  landowner  for 
trespass:  State  v.  Rat  Portage  Lumber  Co.  106  Minn.  9,  115  N.  W.  162  (dis- 
senting opinion),  on  the  forfeiture  of  the  right  to  remove  standing  timber  by  fail- 
ure to  do  so  within  the  time  limited ;  Hawkins  v.  Goldsboro  Lumber  Co.  13J> 
N.  C.  163,  51  S.  E.  852,  holding  that  a  deed  of  standing  timber  to  be  cut  within 
fifteen  years,  conveys  a  present  estate  of  absolute  ownership  in  the  timber,  de- 
feasible as  to  all  timber  not  cut  at  the  end  of  the  fifteen  years;  Mahan  v.  Clark, 
219  Pa.  233,  68  Atl.  667,  12  Ann.  Cas.  729,  holding  that  the  cutting  down  of  the 
trees  was  a  removal  within  the  meaning  of  the  contract,  so  that  the  vendee  did 
not  lose  title  to  the  lumber  which  had  not  been  removed  from  the  land  at  the 
time  the  limit  expired;  Hodges  v.  Buell,  134  Mich.  169,  95  N.  W.  1078,  holding 
that  under  a  deed  of  land  reserving  all  standing  timber  with  the  right  to  enter 
upon  and  remove  the  same  within  two  years,  title  to  all  the  timber  standing  at 
the  expiration  of  the  two  years,  passed  to  the  grantee;  Watson  v.  Adams,  32 
Ind.  App.  284,  69  X.  E.  696,  holding  that  a  parol  license  to  cut  standing  timber 
which  had  been  acted  upon,  for  a  consideration  which  had  been  performed 
could  not  be  revoked  for  a  failure  to  remove  all  the  timber  within  the  time  limit- 
ed where  time  was  not  of  the  essence;  Y'oung  v.  Young,  109  Va.  225,  63  S.  E. 
748,  holding  that  a  license  to  cut  and  sell  timber  passes  title  only  to  such  as  is 
cut. 

Cited  in  notes  (55  L.R.A.  526,  530)  on  conveyance  of  title  to  standing  timber 
without  convc-ying  title  to  land;  (6  L.R.A. (N.S.)  470)  on  effect  of  contract  with 
respect  to  standing  timber  to  pass  title;  (13  L.R.A.  (N.S.)  278)  on  character  of 
purchase  of  standing  timber  to  be  removed  within  specified  period,  as  of  realty, 
or  of  personalty;  (29  L.R.A.  (N.S.)  550)  on  rights  and  remedies  of  landowner 
and  owner  ef  timber  after  expiration  of  time  stipulated  for  removal;  (128  Am. 
St.  Rep.  870)  on  deeds  to  timber  and  their  effect. 
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Reservation   of   timber. 

Cited  in  note  (3  L.R.A.  (N.S.)  651)  on  effect  of  reservation  of  timber  and 
right  to  remove  within  specified  time. 

Disapproved  in  Mengal  Box  Co.  v.  Moore,  114  Tenn.  604.  87  S.  W.  415,  4  Ann. 
Cas.  1047,  holding  that  a  contract  giving  the  right  to  remove  timber  within  five 
years,  passed  title  only  to  so  much  as  was  removed  within  that  time. 

32  L.  R.  A.  104,  BOWLING  v.  LIVINGSTONE,  108  Mich.  321,  62  Am.  St.  Rep. 

702,  66  N.  W.  225. 
Libel  by  expression   of  opinions  or  comments. 

Cited  in  footnote  to  Cherry  v.  Des  Moines  Leader,  54  L.  R.  A.  855,  which  holds 
not    actionable,    article    ridiculing,    in    exaggerated    terms,    extremely    ridiculous 
entertainment. 
Privilege. 

Cited  in  footnote  to  Triggs  v.  Sun  Printing  &  Pub.  Asso.  66  L.R.A.  612,  which 
holds  public  right  of  comment  or  criticism  upon  acts  of  author  and  instructor 
in  university  not  to  extend  to  attack  upon  him  individually  or  to  justify  defama- 
tion of  his  character. 

Cited  in  note  (104  Am.  St.  Rep.  139)  on  what  libelous  statements  are  privi- 
leged. 

32  L.  R.  A.  108,  ATKINS  v.  COM.  98  Ky.  539,  33  S.  W.  948. 
Trial    by   jury    of    viclnagre    where    crime    WJIM    committed. 

Cited  in  Hargis  v.  Parker,  27  Ky.  L.  Rep.  444,  69  L.R.A.  273,  85  S.  W.  704,. 
holding  that  a  statute  providing  that  where  a  mortal  wound  is  inflicted  in  one 
county  and  the  death  occurs  in  another,  the  accused  may  be  tried  in  either,  is 
not  in  conflict  with  the  provisions  of  the  constitution  giving  the  right  to  trial  by 
a  jury  of  the  vicinage. 
Continuance  in  criminal  cawe. 

Cited  in  Fanton  v.  State,  50  Neb.  357,  36  L.  R.  A.  160,  69  N.  W.  953,  holding 
grant  of  continuance  rests  in  discretion  of  trial  court,  and  its  determination  will 
not  be  interfered  with  except  for  abuse  of  discretion;  Powers  v.  Com.  114  Ky. 
272,  70  S.  W.  644,  on  the  validity  of  the  statute  providing  for  a  refusal  of  a  con- 
tinuance in  a  criminal  trial  because  of  the  absence  of  witnesses;  Risner  v.  Com. 
133  Ky.  19,  117  S.  W.  318,  holding  that  a  court  could  compel  the  trial  by  re- 
fusing a  continuance  because  of  the  absence  of  the  defendant's  witnesses,  by  ad- 
mitting as  their  evidence  the  affidavits  as  to  the  evidence  which  it  is  averred  the 
witnesses  would  give;  Pittman  v.  State,  51  Fla.  108,  8  L.R.A.(N.S.)  51C,  41  So. 
385,  on  the  rights  of  accused  in  criminal  cases:  State  v.  Richard,  127  La.  419. 
53  So.  669,  holding  that  accused  is  entitled  to  continuance  to  procure  witness 
although  prosecuting  attorney  offers  to  admit  facts  that  it  is  claimed  witm^s 
will  swear  to. 

Compulsory    attendance    of   Tvitneaaeii. 

Cited  in  note   (8  L.R.A.  (N.S.)   510)   on  power  to  regulate  or  restrict  constitu- 
tional right  of  accused  to  compulsory  attendance  of  witnesses. 
Ball. 

Cited  in  United  States  v.  Rice.  192  Fed.  722.  hoMiiu.'  tliat  accused  is  not  en- 
titled as  matter  of  right  to  liberty  on  bail  during  trial  in  noncapital  felony. 

32  L.  R.  A.  113,  BOYER  v.  CHANDLER.  160  111.  394,  43  X.  E.  803. 
Foreclosure   of   mortgage. 

Cited  in  Silverman  v.  Silverman,  189  111.  396,  59  N.  E.  949,  Affirming  90  111. 
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App.  122,  holding  holder  of  coupon  notes  may  foreclose  before  other  coupon  notes 
mature;  Chandler  v.  O'Neil,  62  111.  App.  419,  holding  holder  of  mortgage  need 
not  make  other  mortgagees  parties  in  foreclosure;  Chandler  v.  O'Neil,  62  111. 
App.  420,  and  Schlatt  v.  Johnson,  85  111.  App.  445,  holding  bill  may  pray  that 
sale  be  made  subject  to  lien  of  trust  deed. 

Cited  in  note   (37  L.  R.  A.  747)    on  proceedings  to  enforce  mortgage  for  part 
of  mortgage  debt. 
Possession  of  land  us  constructive  notice. 

Cited  in  Ashelford  v.  Willis,  194  111.  504,  62  N.  E.  817,  holding  purchaser 
bound  to  take  notice  of  right  of  way  theretofore  granted  for  sufficient  considera- 
tion by  informal  contract,  where  way  was  fenced  off  by  grantee  of  easement; 
Marden  v.  Dorthy,  12  App.  Div.  198,  42  N.  Y.  Supp.  827,  holding  possession  of 
land  by  one  from  whom  deed  was  fraudulently  obtained,  and  by  grantee  also, 
equivocal,  where  both  resided  on  premises;  Pasquay  v.  Keithley,  139  111.  App.  554, 
holding  that  possession  of  real  estate  is  notice  of  equitable  rights. 

Cited  in  notes  (13  L.R.A.  (N.S.)  84,  85,  91)  on  possession  of  land  as  notice  of 
title;  (104  Am.  St.  Rep.  341)  on  effect  of  possession  of  real  property  as  notice. 

32  L.  R.  A.  116,  GRAND  RAPIDS  v.  BRAUDY,  105  Mich.  670,  55  Am.  St.  Rep. 

472,  64  N.  W.  29. 
Effect   of  trial   court   refusing?  to   proceed   to   trial. 

Cited  in  State  ex  rel.  Umbreit  v.  Helms,  136  Wis.  441,  118  N.  W.  158,  holding 
that  a  refusal  of  the  trial  court  to  proceed  with  the  trial  on  a  valid  complaint, 
indictment  or  information,  at  any  time  before  the  jury  is  empaneled  will  justify 
the  Supreme  Court  in  exercising  is  supervisory  control. 
Municipal  control   of  trade   or  business. 

Cited  in  Kansas  City  v.  Gamier,  57  Kan.  415,  46  Pac.  707,  sustaining  ordi- 
nance requiring  pawnbrokers  to  furnish  records  of  purchases;  Levinson  v.  Boas, 
150  Cal.  191,  12  L.R.A.(N.S.)  584,  88  Pac.  825,  11  Ann.  Cas.  661,  holding  that  the 
city  had  a  right  to  impose  reasonable  regulations  upon  the  pawn-brokerage  trade ; 
Grossman  v.  Indianapolis,  173  Ind.  163,  88  N.  E.  945,  holding  that  ordinance  for- 
bidding junk  dealers  to  purchase  from  intoxicated  person  is  valid;  New  York  v. 
Vandewater,  113  App.  Div.  457,  99  N.  Y.  Supp.  306.  holding  that  the  requirement 
of  a  license  from  a  junk  dealer  is  a  legitimate  exercise  of  the  police  power;  People 
v.  McGuire,  113  App.  Div.  633,  99  N.  Y.  Supp.  91,  sustaining  as  a  valid  exercise  of 
the  police  power  an  ordinance  which  made  it  a  misdemeanor  for  a  junkdealer  to 
purchase  goods  from  children  under  sixteen  years  of  age. 

Cited  in  footnotes  to  State  v.  Itzcovitch,  37  L.  R.  A.  673,  which  denies  right  of 
city  to  regulate  business  of  second-hand  stores,  unless  authority  expressly  given 
by  legislature;  Com.  v.  Hubley,  42  L.  R.  A.  403,  which  sustains  ordinance  re- 
stricting collection  of  rags  in  thickly  settled  part  of  city  by  unlicensed  persons; 
Price  v.  People,  55  L.  R.  A.  588,  which  sustains  license  fee  on  employment 
agencies;  State  v.  Hyman,  64  L.  R.  A.  637,  which  holds  prohibition  against  use 
of  room  in  tenement  or  dwelling  house  for  manufacture  of  clothing,  except  by 
immediate  member  of  family,  within  police  power. 

Cited  in  notes  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating 
to  trade  or  business;  .(25  L.R.A. (N.S.)  686)  on  validity  of  statute  or  ordinance 
requiring  chattel  mortgage  and  salary  loan  brokers  to  file  record  on  loans;  (129 
Am.  St.  Rep.  262,  279 )  on  constitutional  limitations  on  power  to  impose  license  or 
occupation  taxes;  (104  Am.  St.  Rep.  645)  on  municipal  regulations  of  street  rail- 
ways for  protection  of  public;  (24  L.R.A. (N.S.)  1168)  on  power  to  regulate 
traffic  in  rags,  secondhand  articles,  and  junk. 
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Reasonableness    of    regulations. 

Cited  in  Barrett  v.  Rickard.  85  Xeb.  776,  124  N.  W.  153,  sustaining  as  a  reason- 
able exercise  of  the  police  power,  an  ordinance  prohibiting  a  common  carrier  from 
delivering  intoxicating  liquors  to  any  person  except  at  their  usual  place  of  busi- 
ness: Butte  v.  Paltrovich,  30  Mont.  24,  104  Am.  St.  Rep.  698,  75  Pac.  521,  sus- 
taining as  reasonable  an  ordinance  providing  that  pawn  shops  should  not  be  kept 
open  after  six  o'clock  in  the  evening,  except  on  days  preceding  a  holiday. 

Distinguished  in  Weadock  v.  Recorders'  Ct.  Judge,  156  Mich.  380,  132  Am.  St. 
Rep.  52,  120  N.  W.  991,  16  Ann.  Cas.  720,  holding  an  ordinance  invalid  as  un- 
reasonable which  attempted  to  limit  the  district  within  which  junk-shops  might 
be  maintained,  but  which  did  not  apply  to  shops  already  established. 
Reasonableness     of    license    fees. 

Cited  in  Grand  Rapids  v.  Norman,  110  Mich.  546,  68  N.  W.  269,  sustaining 
license  fee  of  $30  yearly  on  hucksters,  under  law  vesting  right  to  impose  not  to 
exceed  $15  a  day;  People  v.  Baker,  115  Mich.  201,  73  N.  W.  115,  holding  license 
fee  of  $5  weekly  on  peddlers  reasonable;  People  v.  Blom,  120  Mich.  48,  78  X.  W. 
1015,  sustaining  ordinance  imposing  additional  saloon  license  of  $300,  requiring 
certificate  of  character  from  six  reputable  citizens,  and  bond  for  $2.000;  Walla 
Walla  v.  Ferdon,  21  Wash.  310,  57  Pac.  796,  sustaining  license  fee  of  $50  a  day 
on  medicine  peddlers  making  exhibition  or  public  outcry:  Muskegon  v.  Zeeryp,  134 
Mich.  185,  96  N".  W.  502,  sustaining  an  ordinance  providing  for  a  peddler's  license 
fee  of  ten  dollars  a  week  or  fifty  dollars  a  year. 

Cited  in  notes  (30  L.R.A.  437)  on  limit  of  amount  of  license  fee;    (25  L.R.A. 
(N.S.)   583)   on  validity  of  license  upon  business  of  lending  money  as  affected  by 
amount  of  fee. 
Revocation  of  license. 

Approved  in  Wallace  v.  Reno,  63  L.  R.  A.  343,  footnote  p.  337,  which  aiithorizes 
revocation  of  liquor  license  by  legislature  or  municipal  officers,  with  or  without 
notice  to  licensee. 

Cited  in  Lowell  v.  Archambault.  189  Mass.  72,  1  L.R.A.  (X.S.)  460,  75  N.  E.  65, 
holding  that  a  permit  or  license  issued  by  the  city  board  of  health  to  erect  and 
maintain  a  livery  stable  could  be  revoked  for  a  violation  of  reasonable  regula- 
tions of  the  board,  though  the  right  to  revoke  was  not  reserved. 

Cited  in  footnote  to  Wallace  v.  Reno.  63  L.R.A.  337,  which  upholds  statute 
authorizing  revocation  of  license  without  notice  to  licensee. 

Cited  in  note  (35  L.R.A.(N.S.)  718)  on  power  of  municipality  to  revoke  busi- 
ness license. 

Power   of   court    to   Interfere    with    the    exercise    of    (liHcretionary    powers 
of  council. 

Cited  in  Swan  v.  Indianola,  142  Iowa,  741,  121  X.  W.  54",  holding  that  the 
court  will  not  interfere  in  the  exercise  of  a  discretionary  power  unless  unreason- 
ably exercised. 

Review   of   order   quashing:   indictment. 

Cited  in  Hoffman  v.  Circuit  Judge,  150  Mich.  63,  113  N.  W.  584,  holding  that 
the  proper  remedy  to  secure  the  reversal  of  an  order  quashing  an  information  is 
by  writ  of  mandamus. 

Distinguished  in  Muskegon  v.  Brenan.  156  Mich.  42,  120  N.  W.  14,  holding  that 
certiorari  would  not  lie  to  review  the  proceedings  in  the  trial  for  the  violation  of 
a  city  ordinance  requiring  peddlers'  licenses. 
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32  L.  R.  A.  122,  STATE  v.  TAFT,  118  N.  C.  1190,  54  Am.  St.  Rep.  768,  23  S.  E. 

970. 
Municipal    control   of   trade*. 

Cited  in  Rosenbaum  v.  Newbern,  118  N.  C.  100,  32  L.  R.  A.  126,  24  S.  E.  1. 
upholding  ordinance  requiring  old-clothes  dealer  to  submit  wares  to  city  for 
fumigation ;  State  v.  Higgs,  126  N.  C.  1025.  48  L.  R.  A.  450,  35  S.  E.  473,  holding 
ordinance  ordering  removal  of  all  signs  over  sidewalk  ineffective  unless  signs 
obstruct;  Stull  v.  De  Mattos,  23  Wash.  76,  51  L.  R.  A.  895,  62  Pac.  451,  holding 
ordinance  imposing  auctioneer's  license  of  $25  per  day  not  legitimate  as  exercise 
of  police  power,  but  valid  as  exercise  of  taxing  power;  Paul  v.  Washington,  134 
N.  C.  371,  65  L.  R.  A.  908,  47  S.  E.  793,  upholding  power  of  municipality  to 
impose  reasonable  regulations  and  restrictions  upon  liquor  traffic. 

Cited  in  footnotes  to  State  v.  Itzcovitch,  37  L.  R.  A.  673,  which  denies  right 
of  city  to  regulate  business  of  second-hand  stores  unless  authority  expressly 
given  by  legislature;  Com.  v.  Hubley,  42  L.  R.  A.  403,  which  sustains  ordinance 
restricting  collection  of  rags  in  thickly  settled  part  of  city  by  unlicensed  persons. 

Cited  In  notes  (38  L.R.A.  657)  on  municipal  power  over  nuisances  relating  to 
trade  or  business;  (24  L.R.A. (N.S.)  1169)  on  power  to  regulate  traffic  in  rags, 
secondhand  articles,  and  junk;  (129  Am.  St.  Rep.  279)  on  constitutional  limi- 
tations on  power  to  impose  license  or  occupation  taxes. 

32  L.  R.  A.  123,  ROSENBAUM  v.  NEWBERN,  118  N.  C.  83,  24  S.  E.  1. 
Mnnicipal   control   of  trades. 

Cited  in  footnotes  to  State  v.  Itzcovitch,  37  L.  R.  A.  673,  which  denies  right 
of  city  to  regulate  business  of  second-hand  stores  unless  authority  expressly  given 
by  legislature;  Com.  v.  Hubley,  42  L.  R.  A.  403,  which  sustains  ordinance  re- 
stricting collection  of  rags  in  thickly  settled  part  of  city  by  unlicensed  persons; 
Price  v.  People,  55  L.  R.  A.  588,  which  sustains  license  fee  on  employment  agencies. 

Cited  in  notes  (32  L.  R.  A.  120)  on  police  power  as  exercised  by  municipali- 
ties over  business  of  pawnbrokers,  junk  dealers,  and  dealers  in  second-hand 
clothes;  (38  L.  R.  A.  657)  on  municipal  power  over  nuisances  relating  to  trade 
or  business;  (24  L.R.A.  (N.S.)  1169)  on  power  to  regulate  traffic  in  rags,  second- 
hand articles  and  junk;  (129  Am.  St.  Rep.  265,  280)  on  constitutional  limitations 
on  power  to  improve  license  or  occupation  taxes. 
Uniformity  of  taxes  under  Constitution. 

Cited  in  Schaul  v.  Charlotte,  118  N.  C.  735,  24  S.  E.  526,  holding  city  may  lay 
different  license  taxes  upon  brokers  and  pawnbrokers  as  different  classes;  F.  S. 
Royster-Guano  Co.  v.  Tarboro,  126  Is.  C.  71,  35  S.  E.  231,  holding  tax  on  prop- 
erty and  tax  on  privilege  of  selling  it  distinct;  State  v.  Irvin,  126  N.  C.  993,  35 
S.  E.  430.  holding  privilege  tax  on  sellers  of  tobacco  not  violation  of  constitu- 
tional provision  forbidding  discrimination  between  person?,  of  same  class. 
City's  liability  for  acts  of  officers  in  abuse  of  discretion. 

Cited  in  Reynolds  v.  Board  of  Education,  33  App.  Div.  95,  53  N.  Y.  Supp.  75, 
holding  board  of  education  not  liable  for  acts  of  truant  officer. 
Injunction    against   enforcement   of   ordinance. 

Cited  in  note  (118  Am.  St.  Rep.  374)  on  injunction  against  enforcement  of  void 
municipal  ordinance. 

32  L.  R.  A.  127,  WHITE  v.  BREEN,  106  Ala.  159,  19  So.  59. 
Oral    lease. 

Cited  in  note  (15  Eng.  Rul.  Cas.  358)  on  validity  of  oral  lease. 
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Memorandum  under  statute  of  frauda. 

Cited  in  Strouse  v.  Elting,  110  Ala.  140,  20  So.  123,  holding  parol  evidence 
admissible  to  show  facts  connecting  different  parts  of  memorandum  plainly  re- 
lating to  same  matter;  Thompson  v.  New  South  Coal  Co.  135  Ala.  635,  62  L.  R, 
A.  553,  93  Am.  St.  Rep.  49,  34  So.  31,  holding  fact  that  check  was  attached  to 
contract  did  not  bring  it  within  case  of  several  writings  constituting  memoran- 
dum; Flegel  v.  Dowling,  54  Or.  50,  135  Am.  St.  Rep.  812,  102  Pac.  178:  Nicker  - 
son  v.  Weld,  204  Mass.  356,  90  N.  E.  589, — holding  that  a  memorandum  under 
the  statute  may  be  contained  in  two  separate  instruments  if  they  can  be  connected 
by  parol,  and  are  otherwise  sufficient. 

Cited  in  footnote  to  Charlton  v.  Columbia  Real  Estate  Co.  69  L.R.A.  394,  which 
holds  statute  of  frauds  satisfied  by  previous  memorandum  of  agreement  for  lease 
and  a  signed  but  undelivered  lease  which  taken  together  show  a  completed  agree- 
ment upon  the  terms  of  a  lease. 
Authority  of  agent. 

Cited  in  Paris  v.  Johnson,  155  Ala.  408,  46  So.  642,  holding  that  that  which 
will  constitute  a  sufficient  writing  under  the  statute  of  frauds,  is  governed  by  the 
same  rules  where  the  person  acts  through  an  agent,  as  where  he  acts  direct: 
Stuart  v.  Mattern,  141  Mich.  691,  105  N.  W.  35,  holding  that  though  the  agent  de- 
parts from  the  terms  fixed  by  the  owner,  a  ratification  by  telegraph  makes  the 
memorandum  signed  by  the  agent  sufficient  under  the  statute  requiring  the 
memorandum  to  be  signed  by  one  authorized  in  writing. 

—  Description. 

Cited  in  Keepers  v.  Yocum,  84  Kan.  558,  114  Pac.  1063,  Ann.  Cas.  1912 A,  748, 
holding  that  imperfect  description  of  land  contained  in  land  contract  was  cured 
by  putting  purchaser  in  possession,  parties  by  conduct  rendering  contract  meant 
certain. 

Distinguished  in  Hampe  v.  Sage,  82  Kan.  731,  109  Pac.  406,  holding  an  agree- 
ment to  exchange  lands  was  insufficient  under  the  statute  of  frauds  where  it  de- 
scribed the  land  as  situated  in  a  certain  county  and  the  number  of  acres  it  con- 
tained, but  there  is  nothing  to  show  that  it  was  the  only  land  owned  in  that 
county  by  the  person  signing  the  agreement. 

—  Consideration. 

Cited  in  note  (60  Am.  St.  Rep.  437)  on  necessity  and  sufficiency  of  expression 
of  consideration  of  contract. 

32  L.  R,  A,  131,  STATE  ex  rel.  CORCORAN  v.  CHAPEL,  64  Minn.  130,  58  Am. 

St.  Rep.  524,  66  N.  W.  205. 
Constitutionality  of  game  laws. 

Cited  in  State  v.  Dow,  70  N.  H.  287,  53  L.R.A.  315,  47  Atl.  734,  15  Am.  Crim. 
Rep.  267,  holding  statute  prohibiting  trout  fishing  as  business,  within  police 
power;  Hyde  v.  State,  155  Ala.  138,  46  So.  489,  holding  that  by  virtue  of 
police  power  of  state,  it  has  authority  to  make  regulations  for  protection  of 
game  and  fish. 

Cited  in  footnotes  to  State  v.  Snowman,  50  L.  R.  A.  544,  which  sustain.-. 
statute  requiring  license  for  business  of  guiding  in  inland  fishing  and  forest  hunt- 
ing; Smith  v.  State,  51  L.  R.  A.  404,  which  sustains  statute  prohibiting  posses- 
sion of  quail  during  closed  season:  State  v.  Mallory,  67  L.R.A.  773,  denying 
right  of  state  to  forbid  nonresident  landowner  to  take  fish  and  game  on  his 
property  within  the  state. 
UiHcriniination  in  regulation  of  sales. 

Cited  in  State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill  Minn.  98,   126  N.  W. 
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527,    holding   that   legislature    may    impose    special    restrictions   regulating   sale 
of  one  class  of  commodities,  unless  beyond  doubt  no  substantial  conditions  or 
Tisages  of  trade  differentiates  that  class  from  others. 
Acts   which  legislature  may  declare  criminal. 

Cited  in  note  (78  Am.  St  Rep.  248,  249)  on  acts  which  legislature  may  de- 
clare criminal. 

32  L.  R,  A.  133,  Ka>  parte  SENIOR,  37  Fla.  1,  19  So.  652. 
Privilege   as   to   incrimination. 

Cited  in  Re  Green,  86  Mo.  App.  221,  holding  witness  not  bound  to  answer  when 
it  reasonably  appears  that  answer  may  incriminate  or  tend  to  convict  him;  Mis- 
kimmins  v.  Shaver,  8  Wyo.  464,  49  L.  R.  A.  855,  58  Pac.  411  (dissenting  opinion), 
majority  holding  personal  privilege  of  witness  claimable  only  when  it  appears  to 
court  reasonable  to  conclude  answer  would  incriminate;  Wallace  v.  State,  41 
Fla.  564,  26  So.  713,  holding  question  whether  witness's  place  was  house  of  pros- 
titution, such  that  court  could  see  that  it  would  tend  to  incriminate  her;  Re 
Moser,  138  Mich.  307,  101  N.  W.  588,  5  Ann.  Cas.  31,  holding  that  the  witness 
is  not  the  sole  judge  as  to  whether  the  answer  will  tend  to  incriminate  him- 
self; Re  Conrades,  112  Mo.  App.  47,  85  S.  W.  150  (dissenting  opinion),  on  the 
privilege  as  to  self-incrimination;  Cutts  v.  State,  54  Fla.  23,  45  So.  491,  on 
the  duty  of  the  court  to  instruct  the  accused  as  to  his  privilege  of  not  answer- 
ing questions  tending  to  incriminate  him. 

Cited  in  notes   (4  L.R.A.  (N.S.)    1145)   on  necessity  of  claiming  constitutional 
protection  against  self-incrimination;    (24  L.R.A. (N.S.)    165,   166,   169)    on  con- 
olusiveness    of   witness's   statement   that   his  answer   would   tend   to   criminate 
him. 
Punishment  for  contempt. 

Cited  in  Ex  parte  Beville,  58  Fla.  184,  27  L.R.A.  (N.S.)  279,  50  So.  685,  hold- 
ing that  the  court  having  given  the  party  a  right  to  be  heard,  it  had  the  in- 
herent power  to  punish  for  contempt,  the  violation  of  the  order  lawfully  made 
to  compel  the  party  to  testify. 
Review  of   committal   for  contempt. 

Cited  in  Miskimmins  v.  Shaver,  8  Wyo.  414,  49  L.  R.  A.  839,  58  Pac.  411, 
holding  appeal  court  may  inquire  whether  facts  constitute  contempt,  and  confer 
jurisdiction;  Florida,  C.  &  P.  R.  Co.  v.  Williams,  45  Fla.  298,  33  So.  991,  as 
to  an  appeal  lying  from  an  order  imposing  fine  for  contempt  in  violating  in- 
junction. 
Review  on  habeas  corpus  of  proceedings  of  conrt. 

Cited  in  Bronk  v.  State,  43  Fla.  469,  99  Am.  St.  Rep.  119,  31  So.  248,  hold- 
ing that  a  judgment  of  a  court,  involving  the  adjudication  of  jurisdictional 
facts,  cannot  be  inquired  into  on  habeas  corpus. 

Cited  in  note  in  (87  Am.  St.  Rep.  169,  181)  on  release  of  prisoner  on  habeas 
corpus  after  judgment  and  sentence. 

32  L.  R.  A.  139,  LOVE  v.  PEOPLE,  160  111.  501,  43  N.  E.  710. 
What    constitutes    burglary. 

Cited  in  footnote  to  State  v.  Crawford,  46  L.  R.  A.  312,  which  holds  burglarious 
entry  made  by  boring  holes  into  granary,  through  which  grain  passes  by  own 
weight. 

Cited  in  note   (139  Am.  St.  Rep.  1062)   on  breaking  and  entry  in  burglary. 
Consent    of   complainant    to    commission    of    crime. 

Cited  in  State  v.  Hull,  33  Or.  63,  72  Am.  St.  Rep.  694,  54  Pac.   159,  holding 
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taking  of  property  with  co-operation  of  owner's  agent,  employed  for  purpose, 
not  larceny;  Strait  v.  State,  77  Miss.  697,  27  So.  617,  holding  one  let  in  by  per- 
son acting  for  owner  not  guilty  of  burglary;  Evanston  v.  Meyers,  70  111.  App. 
207,  holding  it  no  offense  where  prisoner  was  induced  to  violate  ordinance  by 
persons  employed  by  city;  State  v.  Waghalter,  177  Mo.  687,  76  S.  W.  1028. 
holding  that  when  owner  consents,  or  by  his  agent  assists,  in  a  taking  contrived 
by  himself,  it  is  not  larceny;  People  v.  Mills,  178  N.  Y.  298,  67  L.  R,  A.  131, 
70  N.  E.  786  (dissenting  opinion),  majority  holding  one  who  proposes  to  remove 
court  records  from  files  and  destroy  them  guilty  as  principal,  although  records 
are  given  him  by  officer  for  purpose  of  detecting  him  in  commissison  of  crime; 
Topolewski  v.  State,  130  Wis.  253,  7  L.R.A.  (X.S.)  761,  118  Am.  St.  Rep.  1019, 
109  X.  W.  1037,  10  Ann.  Cas.  627,  holding  that  where  the  prosecutor  made  it 
possible  for  the  defendant  to  procure  the  goods  alleged  to  have  been  stolen,  know- 
ing that  they  were  to  be  taken,  and  had  given  instructions  to  let  them  go,  the 
crime  of  larceny  was  not  committed;  People  v.  Mills,  178  N.  Y.  298,  67 
L.  R.  A.  141,  70  N.  E.  786  (dissenting  opinion),  as  to  the  effect  of  the 
consent  of  the  complainant  to  the  commission  of  a  crime;  People  v.  Smith,  251 
111.  189,  95  N.  E.  1041,  holding  that  where  employer  suspected  servant  of  hav- 
ing taken  postage  stamps,  marked  quantity  of  them  in  accordance  with  plan  of 
postoffice  inspector,  who  had  arrested  employee's  confederate,  rule  against  owner 
aiding  commission  of  crime  was  not  violated. 

Cited  in  footnotes  to  State  v.  Abbey,  46  L.  R.  A.  862,  which  sustains  liability 
for  burglary  though  clerk,  without  employer's  knowledge,  loans  key  at  officer's 
request,  to  have  duplicate  made  for  burglar's  use;  People  v.  Mills,  67  L.R.A. 
131,  which  holds  one  proposing  scheme  and  putting  in  motion  forces  by  which 
court  records  are  removed  for  purpose  of  destroying  them  guilty  as  principal, 
though  the  records  are  actually  removed  under  permission  of  a  judge  of  the  court. 

Cited  in  note   (30  L.R.A.  (N.S.)    952)    on  instigation  or  consent  to  crime  for 
purpose  of  detecting  criminal  as  defense;   (72  Am.  St.  Rep.  704)   on  effect  of  con- 
sent to  crime  by  person  injured  thereby. 
Inducements  to  commit  crime. 

Cited  in  State  v.  Littooy,  52  Wash.  92,  100  Pac.  170,  77  Ann.  Cas.  292,  hold- 
ing that  the  complainant  had  used  no  inducement  to  have  committed  the  crime 
of  practicing  without  a  license,  where  he  simply  had  gone  to  the  accused's 
office  and  had  him  do  the  work  and  paid  him  for  it;  People  v.  Hartford  L.  Ins. 
Co.  252  111.  406.  37  L.R.A. (N.S.)  783,  96  X.  E.  1049,  holding  that  person  may 
recover  penalty  imposed  for  rebating  of  life  insurance  premium,  although  he 
furnished  money  to  pay  premium  and  directed  applicant  to  secure  rebate  if 
possible. 
Detective  assisting:  In  crime. 

Cited   in  footnote  to  State  v.   Currie,   69   L.R.A.   405,  which  holds  mere   fact 
that  person  who  assisted  in  a  burglary  was  a  detective  no  defense  if  detective 
did  not  instigate  the  crime. 
Weight  of  detective's  testimony. 

Distinguished  in  People  v.  Whalen,  151  111.  App.  20,  holding  that  weight  ta 
be  given  to  detective's  testimony  is  purely  question  for  jury. 
Competency  of  -wife  as   witness. 

Approved  in  Graff  v.  People,   108  111.  App.  171,  holding  rule  that  wife  is  in- 
competent witness  for  or  against  husband  in  criminal  case  not  applicable  where 
husband  has  pleaded  guilty. 
Sufficiency    of   Indictment. 

Cited    in    People   v.    Mackin,    159   111.   App.    128,   holding   that  under   statute 
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against  cockfighting  several  distinct  acts  are  connected  with  same  offense  and 
may  be  joined  in  same  count  of  indictment. 
Sufficiency    of    verdict.       , 

Cited  in  Weaver  v.  State,  1  Ala.  App.  55,  55  So.  956,  holding  that  "verdict 
of  guilty  as  charged  in  indictment"  and  fixing  sentence  at  10  years  was  suf- 
ficient to  sustain  conviction  of  murder  in  second  degree,  where  indictment 
charged  murder  in  second  degree. 

32  L.  R.  A.  142,  TUNNICLIFFE  v.  BAY  CITIES  CONSOL.  R.  CO.  102  Mich. 

624,  61  N.  W.  11. 

Second  appeal  in  107  Mich.  262,  65  N.  W.  226. 
Remoteness   of   damage. 

Cited  in  Haupt  v.  Swenson,  125  Iowa,  695,  101  N.  W.  520,  holding  that  in  an 
action  for  an  assault  upon  a  pregnant  woman,  she  could  not  recover  for  the 
condition  of  the  child  born  shortly  after,  where  there  was  nothing  to  show  that 
the  condition  of  the  child  was  the  result  of  the  defendant's  acts;  Big  Sandy  R. 
Co.  v.  Blankenship,  133  Ky.  442,  23  L.R.A.(N.S.)  348,  118  S.  W.  316,  holding 
that  a  woman  could  not  recover  for  the  loss  of  unborn  child,  resulting  from  in- 
jury caused  by  negligence  of  the  defendant,  though  she  could  for  the  mental 
pain  and  suffering  together  with  other  physical  suffering  sustained  as  the  nat- 
ural result  of  the  injury  to  her  person;  Berger  v.  St.  Paul  City  R.  Co.  95 
Minn.  86,  103  N.  W.  724,  on  the  loss  of  the  society  of  an  unborn  child  and  its 
prospective  earnings,  as  an  element  of  damages  for  injury  to  mother. 

Cited  in  footnotes  to  Mitchell  v.  Rochester  R.  Co.  34  L.  R.  A.  781,  which 
denies  right  to  recover  for  miscarriage  resulting  from  fright  caused  by  negli- 
gence; McKeon  v.  Chicago,  M.  &  St.  P.  R.  Co.  35  L.  R.  A.  252,  which  holds  car- 
rier liable  in  tort  for  hurrying  sleeping  car  passenger  not  properly  dressed,  from 
train,  resulting  in  miscarriage. 

Cited  in  note  (53  L.  R.  A.  634,  635)  on  extent  of  trespasser's  liability  for 
consequential  injuries  resulting  from  trespass. 

Distinguished  in  Prescott  v.  Robinson,  74  N.  H.  464,  17  L.R. A.  ( N.S. )  597, 
124  Am.  St.  Rep.  987,  69  Atl.  522,  holding  that  a  woman  injured  by  the  neg- 
ligent act  of  another  could  not  recover  for  her  disappointment  and  anxiety 
after  the  birth  of  her  child,  which  was  deformed  because  of  the  injury  to  the 
mother, 
l.o.sx  of  services  as  element  of  damage. 

Cited  in  Walker  v.  Lansing  &  Suburban  Traction  Co.  156  Mich.  517,  121  N. 
W.  271,  holding  that  the  husband  not  having  emancipated  his  wife,  no  cause  of 
action  in  her  right  survived  to  him  for  loss  of  her  services. 
Miscarriage   as   element   of   damages. 

Cited    in   notes    (23   L.R.A.  (N.S.)    345)    on   miscarriage   as  element   of   dam- 
ages;   (17  L.R.A.  (N.S.)    599)    on  offset  against  damages  for  suffering  from  mis- 
carriage   of   probable   suffering   from   natural    parturition. 
Mental   anguish. 

Cited  in  note  (17  L.R.A. (N.S.)  594)   on  mental  anguish  as  element  of  damages 
for  injuries  to  pregnant  woman. 
Care    due    infirm   or   helpless    persons. 

Cited  in  note  (69  L.R.A.  521)  on  care  due  to  sick,  infirm,  or  helpless  persons 
with  whom  no  contract  relation  is  sustained. 
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32  L.  R.  A.  146,  CONSUMERS'  GAS  TRUST  CO.  v.  PERREGO,  144  Ind.  350, 

43  N.  E.  306. 
Liability    as    to    explosions. 

Approved  in  Indianapolis  Abattoir  Co.  v.  Temperly,  159  Ind.  654,  95  Am.  St. 
Rep.  330,  64  N.  E.  906,  holding  landlord  liable  to  tenant  injured,  without  con- 
tributory fault,  by  explosion  of  gas  leaking  from  pipes  maintained  by  landlord. 

Cited  in  footnotes  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
881,  which  holds  use  of  barrels  formerly  containing  explosive  substance,  for 
shipping  iron,  does  not  render  employer  liable  for  injury  to  employee  by  explo- 
sion; Vieth  v.  Hope  Salt  &  Coal  Co.  57  L.  R.  A.  410,  which  denies  liability  for 
injury  to  neighbor  by  explosion  of  steam  boiler  operated  on  one's  own  premier-: 
with  care  and  skill. 

Cited  in  note    (32  L.R.A. (N.S.)    819)    on   liability  of  gas  company   for  negli- 
gence in  escape  or  explosion. 
Negligence   of   gas   company. 

Cited  in  Richmond  Gas  Co.  v.  Baker,  146  Ind.  606,  36  L.  R.  A.  688,  footnote 
p.  683,  45  N.  E.  1049,  holding  gas  company  liable  for  escape  of  gas  from  cracked 
elbow  in  pipe,  repair  of  which  has  been  unsuccessfully  attempted. 

Cited  in  footnotes  to  Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92,  which 
holds  gas  company  liable  for  furnishing  natural  gas  at  so  great  a  pressure  as 
to  set  building  on  fire;  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  blundering  act  of  employee  of 
other  company;  Pine  Bluff  Water  &  Light  Co.  v.  Schneider,  33  L.  R.  A.  3(56, 
which  requires  gas  company  with  notice  of  break  in  pipes  to  take  precautions 
against  injury. 
Evidence  of  negligence  in  connected  circumstances. 

Cited  in  Logansport  &  W.  Valley  Natural  Gas  Co.  v.  Coate,  29  Ind.  App.  304, 
64  N.  E.  638,  holding  evidence  admissible,  in  case  of  damage  from  gas  leak,  of 
leaks  in  other  parts  of  pipe  system. 

32  L.  R.  A.   149,  OLESON  v.  LAKE  SHORE  A.M.  S.  R.  CO.   143  Ind.  405,  42 

N.  E.  736. 
Direction   of  verdict. 

Approved  in  Haughton  v.  ^Etna  L.  Ins.  Co.  165  Ind.  42,  74  N.  E.  613,  holding 
that  though  the  weight  of  the  evidence  was  with  directed  verdict,  it  was  error 
to  direct  a  verdict  where  the  evidence  was  conflicting  and  left  inferences  to  be 
drawn  therefrom. 

Cited  in  Meyer  v.  Manhattan  L.  Ins.  Co.  144  Ind.  446,  43  N.  E.  448,  holding 
direction  of  verdict  for  defendant  proper  where  substantial  element  of  cause  of 
action  without  support  from  evidence;  Herod  v.  State,  15  Ind.  App.  653,  43  N.  E. 
144;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Heath.  22  Ind.  App.  56,  53  N.  E.  198; 
Staldter  v.  Huntington,  153  Ind.  363,  55  N.  E.  88;  Dunnington  v.  Syfers,  157 
Ind.  462,  62  N.  E.  29, —  holding  proper,  direction  of  verdict  for  defendant  on 
entire  failure  of  proof  of  essential  fact :  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Heath, 
22  Ind.  App.  56,  53  N.  E.  198,  and  Menaugh  v.  Bedford  Belt  R.  Co.  1«7  Ind.  24, 
60  N.  E.  694,  holding  that  where  verdict  should  be  set  aside  as  contrary  to  law 
and  evidence,  motion  to  have  verdict  directed  should  be  granted:  Goode  v.  Elwood 
Lodge  No.  166,  K.  of  P.  160  Ind.  256,  66  N.  E.  742,  holding,  in  suit  by  trustee  in 
bankruptcy  to  recover  alleged  preferential  payment,  verdict  for  defendant  prop- 
erly directed  where  payment  was  made  with  funds  of  insolvent's  wife;  Annadall 
v.  Union  Cement  &  Lime  Co.  165  Iiid.  112,  74  N.  E.  893.  holding  that  where  dif- 
ferent inferences  by  reasonable  minds  may  be  drawn  from  the  testimony,  the 
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question  must  be  submitted  to  the  jury;  Mclntyre  v.  Orner,  166  Ind.  67,  4 
L.R.A.(N.S.)  1137,  117  Am.  St.  Rep.  359,  76  N.  E.  750,  8  Ann.  Cas.  1087,  hold- 
ing that  it  is  proper  for  the  court  to  instruct  that  under  the  rules  of  law  a  given 
state  of  facts,  embodying  all  the  controlling  facts  of  the  evidence  and  the  rea- 
sonable inferences  to  be  drawn  therefrom,  constitute  negligence;  Jacobs  v. 
Jolley,  29  Ind.  App.  38,  62  N.  E.  1028,  holding  that  if  there  is  conflicting  evi- 
dence, the  case  must  be  submitted  to  the  jury;  Jennings  v.  Ingle,  35  Ind.  App. 
159,  73  N.  E.  945,  holding  that  where  there  is  not  evidence  to  support  the  cause 
of  action,  a  directed  verdict  is  proper;  Gipe  v.  Pittsburgh,  C.  C.  &  St.  L.  R.. 
Co.  41  Ind.  App.  162,  82  N.  E.  471;  Green  v.  Macy,  36  Ind.  App.  566,  76  N.  E. 
264, — holding  that  where  the  court  could  have  set  aside  a  verdict  for  one  of 
the  parties  as  not  sustained  by  the  evidence,  it  was  proper  to  direct  a  verdict 
for  the  other  party. 
Contributory  iieg'lijjeiice. 

Cited  in  Pennsylvania  Co.  v.  Finney,  145  Ind.  557,  42  N.  E.  816,  holding  brake- 
man  descending  side  of  moving  car  without  looking  ahead,  negligent;  Louisville 
&  N.  R.  Co.  v.  Kemper,  147  Ind.  367,  47  N.  E.  214,  holding  question  of  notice  to 
plaintiff  as  to  condition  of  place  of  work  not  one  of  contributory  negligence,  but 
of  waiver:  Baltimore  &  O.  R.  Co.  v.  Talmage,  15  Ind.  App.  213,  43  N.  E.  1019, 
and  Lake  Erie  &  W.  R.  Co.  v.  Pence,  24  Ind.  App.  19,  55  N.  E.  1036,  holding 
burden  on  plaintiff  to  prove  affirmatively  absence  of  contributory  negligence: 
Lake  Erie  &  W.  R.  Co.  v.  Graver,  23  Ind.  App.  689,  55  N.  E.  968,  holding  fact, 
specially  found,  that  plaintiff  failed  to  stop  and  listen  at  railroad  crossing, 
irreconcilable  with  verdict  in  his  favor  for  personal  injuries;  Kauffman  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  144  Ind.  457,  43  N.  E.  446;  Hartzell  v.  Louisville, 
N.  A.  &  C.  R.  Co.  15  Ind.  App.  419,  44  N.  E.  315;  Whitcomb  v.  Standard  Oil  Co. 
153  Ind.  518,  55  N.  E.  440, —  sustaining  direction  of  verdict  for  defendant  where 
there  was  no  evidence  of  freedom  from  contributory  negligence,  although  there 
was  no  evidence  of  plaintiff's  negligence;  Sutherland  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  148  Ind.  310,  47  N.  E.  624.  holding  error  in  refusing  to  admit  ordinance 
as  to  speed  of  train,  harmless  where  freedom  from  contributory  negligence  not 
established;  Chicago  &  N.  W.  R.  Co.  v.  Andrews,  130  Fed.  73,  holding  person 
walking  or  driving  \ipon  railroad  crossing  without  looking  or  listening,  guilty  of 
contributory  negligence;  Quinn  v.  Chicago  &  E.  R.  Co.  162  Ind.  448,  70  N.  E. 
526,  holding  party  guilty  of  contributory  negligence,  where  he  was  struck 
while  standing  upon  a  track  awaiting  the  passing  of  another  train  upon  a  dif- 
ferent track,  where  he  could  have  seen  it  if  he  had  looked;  Indianapolis  Street 
R.  Co.  v.  Zaring,  33  Ind.  App.  302,  71  N.  E.  270,  holding  it  was  contributory 
negligence  per  se.  where  person  was  struck  by  a  street  car  which  he  could  have 
seen  if  he  had  looked,  and  heard  if  he  had  listened,  in  time  to  have  avoided  the 
collision:  Indianapolis  Street  R.  Co.  v.  Tenner,  32  Ind.  App.  316.  67  N.  E.  1044, 
holding  it  contributory  negligence  per  se  to  alight  from  a  street  car,  and  pass 
around  the  same  and  upon  a  parallel  track,  without  looking  for  an  approaching 
car:  Pittsburgh.  C.  C.  &  St.  L.  R.  Co.  v.  West,  34  Ind.  App.  98,  69  N.  E.  1017, 
holding  deceased  guilty  of  contributory  negligence  as  a  matter  of  law,  where  iie 
was  struck  by  a  train  which  he  could  have  seen  forty  feet  from  the  crossing 
if  he  had  looked,  though  the  engineer  failed  to  give  the  required  signal  for  the 
crossing:  Evansville  &  T.  H.  R.  Co.  v.  Clements,  32  Ind.  App.  663,  70  N.  E. 
554,  holding  that  the  plaintiff  is  not  excused  from  the  exercise  of  commensurate 
care,  because  of  the  negligence  of  the  defendant:  Van  Winkle  v.  New  York,  C. 
&  St.  L.  R.  Co.  34  Ind.  App.  479.  73  X.  E.  157.  holding  person  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  where  he  was  struck  by  an  engine 
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which  he  had  observed  when  approaching  the  crossing  but  then  standing  still, 
his  attention  being  attracted  at  the  time  by  another  approaching  train;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  v.  Ferrell,  39  Ind.  App.  553,  80  N.  E.  425  (dissent- 
ing opinion  on  rehearing),  on  the  obstruction  of  view  by  smoke,  as  affecting 
question  of  contributory  negligence;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Moore, 
45  Ind.  App.  61,  90  N.  E.  93.  holding  that  no  recovery  for  injury  could  be  had 
by  person  who  drove  upon  crossing  without  any  care  in  nighttime;  Morford  v. 
Chicago,  I.  &  L.  R.  Co.  158  Ind.  499,  63  N.  E.  857,  holding  that  if  the  person 
attemping  to  cross  a  railroad  track  could  have  seen  the  danger,  he  will  be  held 
to  have  seen  that  which  he  would  have  seen  if  he  did  look;  Dondono  v.  Indian- 
apolis, 44  Ind.  App.  370,  89  N.  E.  421,  holding  that  whether  woman  who  was 
running  from  place  where  men  were  fighting  and  who  stepped  on  defective  flag- 
stone in  street  crossing,  was  guilty  of  contributory  negligence  was  for  jury. 

Cited  in  note  (33  L.R.A.(N.S.)  1104,  1122)  on  burden  of  proof  as  to  contribu- 
tory negligence. 

Distinguished  in  Indianapolis  Union  R.  Co.  v.  Neubacher,  16  Ind.  App,  .">."">. 
44  N.  E.  669,  holding  it  not  negligence  in  law  not  to  wait  after  train  has  passed 
to  see  if  train  going  in  opposite  direction,  when  gates  are  open;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  v.  Miles,  162  Ind.  656,  70  N.  E.  985,  holding  that  the  law  did 
not  require  a  child  to  exercise  the  same  care  as  an  adult,  but  only  according 
to  his  age  and  experience. 
Duty  to  look  and  listen. 

Cited  in  Miller  v.  Terra  Haute  &  I.  R.  Co.  144  Ind.  327,  43  N.  E.  257,  denying 
liability  of  railroad  company  for  failure  to  whistle  when  injured  person  did  not 
look  and  listen;  Baltimore  &  O.  R.  Co.  v.  Talmage,  15  Ind.  App.  206,  43  X.  E. 
1019,  holding  it  contributory  negligence  to  assume  other  train  will  not  follow 
within  minute,  and  failing  to  look  and  listen  again;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  v.  Griffin,  26  Ind.  App.  373,  58  N.  E.  503,  reversing  judgment  where 
interrogatories  to  jury  showed  injury  might  have  been  avoided  if  plaintiff  had 
stopped  and  listened  attentively;  Towers  v.  Lake  Erie  &  W.  R.  Co.  18  Ind.  App. 
687,  48  N.  E.  1046,  holding  driving  nervous  horses  on  crossing,  without  listening, 
clearly  negligence;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  108  Wis.  611.  53 
L.  R.  A.  626,  84  N.  W.  823,  holding  no  contributory  negligence,  as  matter  of 
law,  where  plaintiff  looks  both  ways  at  street  railway  crossing,  but  fails  to  see 
car  concealed  behind  stationary  one;  Wabash  R.  Co.  v.  Biddle,  27  Ind.  App.  172r 
60  N.  E.  12  (dissenting  opinion),  majority  holding  contributory  negligence  ques- 
tion for  jury  where  plaintiff  looked  and  listened  at  75  and  25  feet  from  track, 
from  covered  wagon,  and  train  gave  no  signals;  Rich  v.  Evansville  &  T.  H.  R. 
Co.  31  Ind.  App.  14,  66  N.  E.  1028,  holding  duty  of  traveler  to  look  and  listen  at 
crossing  not  excused  by  failure  of  engineer  to  signal  approach  of  train;  Malott 
v.  Hawkins,  159  Ind.  134,  63  N.  E.  308,  holding  traveler  must  look  and  listen  at 
railroad  crossing;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Houghland.  44  Ind.  App. 
83,  88  N.  E.  623,  holding  that  person  traveling  on  highway  is  guilty  of  contribu- 
tory negligence  if  he  attempts  to  cross  track  without  stopping  to  listen. 

Cited  in  footnotes  to  Woehrle  v.  Minnesota  Transfer  R.  Co.  52  L.  R.  A.  349, 
which  holds  traveler's  failure  to  look  and  listen  when  watchman  absent  not 
negligence  per  se ;  Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753,  which 
holds  negligence  of  one  pursuing  cow,  in  not  looking  and  listening  before  crossing 
railroad  track,  for  jury;  Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which 
holds  failure  to  look  for  train  when  within  35  feet  of  track,  negligence;  Colo- 
rado &  Southern  R.  Co.  v.  Thomas.  70  L.R.A.  681.  which  holds  failure  to  look 
and  listen  before  crossing  track  not  excused  by  existence  of  building  ad- 
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joining  highway  which  would  obstruct  view  of  tracks  and  by  noise  created  there- 
in which  would  prevent  hearing  approaching  train. 
Court  and  jury  inferences. 

Cited  in  Richmond  Street  &  Interurban  R.  Co.  v.  Beverley,  43  Ind.  App.  110, 
84  N.  E.  558,  holding  that  it  is  ordinarily  for  the  jury  by  their  special  verdict 
or  answers  to  interrogatories,  to  return  only  as  to  primary  facts,  leaving  the 
court  to  draw  proper  inferences  therefrom. 

32  L.  R,  A.  154,  SCOTT  v.  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  144  Ind.  125, 

43  N.  E.  133. 
Allegation   of   negligence. 

Cited  in  note   (59  L.  R.  A.  243)   on  sufficiency  of  general  allegations  of  negli- 
gence. 
Ejection   of  passenger. 

Cited  in  footnote  to  Atkinson  v.  Southern  R.  Co.  55  L.  R.  A.  223,  which  holds 
carrier  liable  for  ejection  of  passenger  because  train  does  not  stop  at  his  station, 
as  ticket  seller  had  incorrectly  told  him  it  would. 
Transmission    on    wrong-    railroad. 

Cited  in  footnote  to  Beers  v.  Boston  &  A.  R.  Co.  32  L.  R.  A.  535,  which  denies 
liability  for  mere  negligence  in  loss  of  trunk  checked  over  wrong  road. 
IV n  nt   of  theory  in  a  complaint. 

Cited  in  Oolitic  Stone  Co.  v.  Ridge,  169  Ind.  643,  83  N.  E.  246,  holding  that 
where  the  complaint  states  facts  sufficient  to  constitute  a  "Cause  of  action,  the 
mere  fact  that  it  is  difficult  to  tell  which  of  two  theories  is  the  true  one  will 
not  render  such  complaint  insufficient  on  demurrer  for  want  of  facts,  if  it  is 
consistent  with  either  theory;  State  ex  rel.  Millice  v.  Peterson,  36  Ind.  App. 
272.  75  N.  E.  602,  holding  that  if  the  complaint  is  so  worded  that  the  theory  is 
obscured,  the  remedy  is  by  motion  to  make  definite  and  not  by  demurrer  If  it 
states  facts  sufficient  to  constitute  a  cause  of  action;  Holliday  v.  Perry,  38  Ind. 
App.  598,  78  X.  E.  877,  holding  that  want  of  a  theory  in  a  complaint  does  not 
make  it  demurrable. 
Construction  of  complaint. 

Cited  in  Indianapolis  &  N.  W.  Traction  Co.  v.  Henderson,  39  Ind.  App.  328, 
79  N.  E.  539.  holding  that  complaint  construed  as  a  whole,  if  it  contains  facts 
enough  directly  stated  to  authorize  any  relief,  will  withstand  demurrer. 
Misdirection   of  paasenger. 

Cited  in  note  (2  L.R.A.  (N.S.)  Ill)  on  liability  of  carrier  for  misdirection  of 
passenger  by  employee. 

32  L.  R,  A.   157,  LAMAR  WATER  &  ELECTRIC  LIGHT  CO.  v.  LAMAR,   128 

Mo.  188,  26  S.  W.  1025,  31  S.  W.  756. 
Constitutional   rate   of  taxation. 

Followed  in  Aurora  Water  Co.  v.  Aurora,  129  Mo  574,  31  S.  WT.  946;  Lamar 
Water  &  Electric  Light  Co.  v.  Lamar,  140  Mo.  155,  39  S.  W.  768;  Stanberry  v. 
Jordan,  145  Mo.  381,  46  S.  W.  1093;  Kansas  City  v.  Bacon,  147  Mo.  282,  48 
S.  W.  860:  State  ex  rel.  Miller  v.  Missouri,  K.  &  T.  R.  Co.  164  Mo.  211,  64  S.  W. 
187;  Lexington  ex  rel.  Price  v.  Lafayette  County  Bank,  165  Mo.  682,  65  S.  W. 
943, —  as  to  rate  of  taxation  under  Missouri  Constitution. 

Cited  in  State  ex  rel.  Hill  v.  Wabash  R.  Co.  169  Mo.  573,  70  S.  W.  132.  holding 
tax  under  Mo.  Const,  art.  10,  §  12,  invalid  unless  approved  by  two-thirds  vote: 
State  ex  rel.  Thompson  v.  Payne,  211  Mo.  65.  10P  S.  W.  728.  holding  that  a 


32  L.R.A.  157]  L.  R.  A.  CASES  AS  AUTHORITIES.  816 

levy  of  thiry  cents  on  $100  to  create  a  sinking  fund  and  pay  interest  on  bonds 
issued,   in  addition  to  a  levy  of  fifty   cents  on  $100  for  general  city  purposes, 
was  not  in  contravention  of  the  state  constitution. 
Municipal    Indebtedness. 

Cited  in  Trask  v.  Livingston  County,  210  Mo.  592,  37  L.R.A.  ( N.S. )  1047,  109 
S.  W.  656,  holding  that  indebtedness  accrues  at  time  of  letting  contract  for 
work  and  not  at  time  of  acceptance  thereof. 

Cited  in  footnotes  to  Brashear  v.  Madison,  33  L.  R.  A.  474,  which  authorizes 
appropriation  to  buy  fire  alarm  apparatus  when  sufficient  on  hand  appropriated 
for  fire  purposes;  La  Porte  v.  Gamewell  Fire  Alarm  Teleg.  Co.  35  L.  R.  A.  686, 
which  holds  city  contract  for  water  or  light  does  not  create  indebtedness  for 
aggregate  sum  of  all  instalments;  Kiehl  v.  South  Bend,  36  L.  R.  A.  228,  which 
holds  indebtedness  for  hydrant  rentals  invalid  where  limitation  of  indebtedness 
exceeded  when  rentals  become  due;  South  Bend  v.  Reynolds,  49  L.  R.  A.  795, 
which  holds  limit  of  indebtedness  not  exceeded  by  contract  for  erection  by  in- 
dividual of  city  hall  on  city  land,  with  agreement  to  pay  fair  rental  and  option 
of  purchase;  State  ex  rel.  Helena  Waterworks  Co.  v.  Helena,  55  L.  R.  A.  336, 
which  holds  contract  for  water  supply  for  term  of  years  within  provision  as  to 
limitation  of  city  indebtedness:  Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which 
holds  obligation  beyond  revenue  for  year  created  by  ordinance  obligating  city 
to  raise  each  year  $1.000  to  maintain  library  if  it  should  be  donated  to  city. 

Distinguished  in  Ewing  v.  Vernon  County,  216  Mo.  689,  116  S.  W.  518,  hold- 
ing that  the  county  was  liable  for  janitors'  service  in  the  office  of  the  register  of 
deeds. 
Municipal    revenue. 

Cited  in  Webb  City  &  C.  Waterworks  Co.  v.  Carterville,  142  Mo.  116,  43  S.  W. 
025,  holding  "income  and  revenue  for  each  year"  excludes  money  received  from 
sale  of  bonds. 
Municipal    contracts. 

Cited  in  Dawson  v.  Dawson  Waterworks  Co.  106  Ga.  718,  32  S.  E.  907,  holding 
city  may  contract  to  supply  city  with  water  for  one  year,  if  enough  in  treasury 
to  pay  for  one  year;  Aurora  Water  Co.  v.  Aurora,  129  Mo.  578,  31  S.  W.  946, 
sustaining  as  complete  contract,  required  to  be  written,  ordinance  allowing  con- 
struction of  water  works,  approval  by  voters,  and  acceptance  by  persons  con- 
structing. 
Municipal  ordinance  subject  to  ratifying  vote. 

Cited  in  Saleno  v.  Neosho,  127  Mo.  637,  27  L.  R.  A.  772,  48  Am.  St.  Rep.  653, 
30  S.  W.  190,  holding  city  may  make  contract  subject  to  approval  at  election; 
Union  Trust  Co.  v.  Pagenstecher,  221  Mo.  130,  119  S.  W.  1103,  holding  void  an 
ordinance  making  a  levy  of  $2.50  per  $100  valuation  where  it  was  not  con- 
sented to  by  two-thirds  of  the  voters,  which  was  required  by  the  constitution 
in  case  of  a  levy  of  over  fifty  cents  per  $100. 
Construction  of  contracts. 

Cited  in  Wiggins  Ferry  Co.  v.  Chicago  &  A.  R,  Co.  128  Mo.  245,  27  S.  W.  568, 
holding  where  contract  fairly  and  reasonably  open  to  two  constructions,  one  mak- 
ing legal  and  other  illegal,  former  must  be  adopted. 
Construction     of    statutes. 

Cited  in  Robert  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C.  C.  A.  671, 
55  U.  S.  App.  730.  85  Fed.  31,  and  Ormsby  v.  Ottman,  29  C.  C.  A.  299,  56  U.  S. 
App.  -ilO,  85  Fed.  496,  holding  it  always  competent  to  consider  consequences  of 
act.  to  discover  intention  of  framers;  State  ex  rel.  Pearson  v.  Louisiana  &  M. 
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River  R.  Co.  215  Mo.  492,  114  S.  W.  956,  holding  that  the  ambiguous  words  of 
a  statute  are  to  be  construed  so  as  to  reach  an  equitable  and  just  result;  Moor- 
shead  v.  United  R.  Co.  119  Mo.  App.  576,  96  S.  W.  261,  holding  that  absurd 
iniquitous  results  will  not  be  adopted  unless  compelled  by  the  language  of  the 
statute;  Moorshead  v.  United  R.  Co.  203  Mo.  166,  100  S.  W.  611,  to  the  point 
that  meaning  of  statutes  must  be  collected,  if  possible,  from  the  language  used, 
except  that  if  certain  interpretation  would  lead  to  absurd  results  such  rule 
will  not  be  adopted  unless  compelled  by  language;  Mosher  v.  Bacon.  229  Mo. 
361,  129  S.  W.  680,  on  construction  of  statute  as  to  rights  of  purchasers  of 
swamp  lands;  Corrigan  v.  Kansas  City,  211  Mo.  651,  111  S.  W.  115  (dissent- 
ing opinion),  on  the  construction  of  statutes. 

As   to   taxation. 

Cited  in  Wheatland  v.  Boston,  202  Mass.  261,  88  N.  E.  769,  on  the  word  tax  as 
including  assessments;  Ft.  Smith  v.  Sisters  of  Mercy,  86  Ark.  115,  109  S.  VV. 
1165,  15  Ann.  Cas.  347,  holding  that  there  was  a  distinction  between  a  special 
tax  and  an  assessment  for  local  improvements,  so  that  a  statute  exempting 
property  from  special  taxes  did  not  exempt  it  from  local  assessments;  Evans 
v.  McFarland,  186  Mo.  725,  85  S.  W.  873,  holding  that  a  statute  giving  the 
power  to  issue  bonds  for  the  purpose  of  building  an  electric  light  plant  without 
increasing  the  rate  of  taxation,  meant  that  any  additional  taxation  should  be 
otherwise  than  by  increasing  the  annual  rate. 

32  L.  R.  A.  167,  SULLIVAN  v.  JEFFERSON  AVE.  R.  CO.  133  Mo.  1,  34  S.  W. 

56t>. 
Negligence. 

Followed  in  Fuchs  v.  St.  Louis,  167  Mo.  644,  57  L.  R.  A.  144,  67  S.  W.  610, 
holding  explosion  of  gas  in  sewer,  causing  injury,  does  not  make  out  prima  facie 
case  of  negligence  against  city. 

Cited  in  American  Brewing  Asso.  v.  Talbot,  141  Mo.  687,  64  Am.  St.  Rep.  538, 
42  S.  W.  679,  holding  warehouseman  not  liable  for  damage  from  unprecedented 
flood;  Graney  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  157  Mo.  684,  50  L.  R.  A.  159,  57 
S.  W.  276,  holding  railroad  not  liable  for  boy  being  sucked  under  train  passing 
at  prohibited  speed,  probability  of  such  result  not  being  proved  to  be  known  or 
to  be  apprehended ;  Rogers  v.  Meyerson  Printing  Co.  103  Mo.  App.  692,  78  S. 
W.  79,  holding  it  question  for  jury  whether  master  was  negligent  in  failing  to 
place  bars  at  window  through  which  employee  fell. 
—  Degree  of  care  of  common  carrier. 

Cited  in  Freeman  v.  Metropolitan  Street  R.  Co.  95  Mo.  App.  100,  68  S.  W. 
1057,  holding  error,  charge  to  find  for  plaintiff  unless  sudden  accidental  stop  of 
cable  car  could  have  been  prevented  by  utmost  human  skill,  diligence,  and  fore- 
sight by  carrier;  Feary  v.  Metropolitan  Street  R.  Co.  Ib2  Mo.  104,  62  S.  W.  452, 
denying  requirement  of  "utmost  practicable  human  skill,  diligence,  and  fore- 
sight," to  prevent  cable  car  from  running  away;  Posch  v.  Southern  Electric  R. 
Co.  76  Mo.  App.  607,  requiring  of  carrier's  servants  a  high  degree  of  care, 
such  as  would  be  exercised  by  very  careful  and  skilful  railroad  employees; 
Krone  v.  Southwest  Missouri  Electric  R.  Co.  97  Mo.  App.  612,  71  S.  W.  712, 
holding  street  railway  company  not  liable  for  injury  due  to  careless  or  mis- 
chievous act  of  stranger  who  gave  signal  which  started  car  before  plaintiff 
could  alight;  Heyde  v.  St.  Louis  Transit  Co.  102  Mo.  App.  541,  77  S.  W.  127, 
holding  railway  company  liable  to  passenger  injured  by  derailment  of  car,  if 
accident  could  have  been  prevented  by  exercise  of  very  high  degree  of  care  and 
skill;  Lynch  v.  St.  Louis  Transit  Co.  102  Mo.  App.  642,  77  S.  W.  100,  denying 
L.R.A.  Au.  Vol.  IV.— 52. 
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recovery  to  one  who  sprained  muscles  of  leg  in  alighting  from  car  at  place  ap- 
parently safe;  Fanizzi  v.  New  York  &  Q.  C.  R.  Co.  113  App.  Div.  441,  99  N. 
Y.  Supp.  281,  holding  that  the  street  railway  company  was  not  liable  for  in- 
juries to  a  passenger  who  was  pushed  from  the  car  in  consequence  of  a  fire 
started  by  a  match  thrown  by  a  passenger  who  was  smoking,  when  there  was 
no  negligence  upon  the  part  of  the  carrier;  Aston  v.  St.  Louis  Transit  Co.  105 
Mo.  App.  233,  79  S.  W.  999;  Loftus  v.  Metropolitan  Street  R.  Co.  220  Mo. 
479,  119  S.  W.  942, — on  the  degree  of  care  required  of  a  common  carrier;  Me- 
Kinstry  v.  St.  Louis  Transit  Co.  108  Mo.  App.  21,  82  S.  W.  1108,  holding  that 
the  carrier  is  obliged  to  use  the  same  degree  of  care  toward  a  passenger 
alighting  from  its  train  as  it  is  while  such  person  is  in  the  course  of  transit: 
Evers  v.  Wiggins  Ferry  Co.  116  Mo.  App.  138,  92  S.  W.  118,  holding  that  a 
common  carrier  is  not  an  insurer  of  passengers,  but  is  required  as  far  as  is 
capable  by  human  care  and  foresight,  to  carry  its  passengers  safely:  Brod  v. 
St.  Louis  Transit  Co.  115  Mo.  App.  209,  91  S.  W.  993,  holding  that  carrier  of 
passenger  is  required  to  use  very  high  degree  of  care  and  is  responsible  for  all 
injury  resulting  to  passengers  from  even  slight  negligence. 

Cited  in  footnotes  to  Tall  v.  Baltimore  Steam  Packet  Co.  47  L.  R.  A.  120.  which 
denies  carrier's  liability  for  shooting  of  passenger  during  quarrel  with  other 
passengers  over  game  of  cards;  Spangler  v.  St.  Joseph  &  G.  I.  R.  Co.  63  L.  II. 
A.  634,  which  holds  carrier  liable  for  injury  to  passenger  by  missile  thrown 
through  window  by  fellow  passengers  known  to  be  intoxicated  and  to  have  threat- 
ened revenge  on  passengers  interfering  with  their  disorderly  conduct. 

Cited  in  note  (37  L.R.A. (N.S.)  725)  on  carrier's  liability  for  negligent  or 
meddlesome  act  of  fellow  passenger. 

Distinguished   in   O'Gara  v.    St.   Louis   Transit   Co.   204   Mo.    739,    12   L.R.A. 
(N.S.)   846,  103  S.  W.  54,  11  Ann.  Gas.  850,  holding  that  a  street  car  company 
was  liable  for  injuries  to  a  passenger  by  a  derailment  caused  by  a  brick   licini; 
thrown  upon  the  track. 
Harmless    error    in    instructions. 

Followed  in  Wagner  v.  Edison  Electric  Illuminating  Co.  82  Mo.  App.  300. 
and  Link  v.  Prufrock,  85  Mo.  App.  623,  affirming  judgment,  notwithstanding  er- 
roneous instructions  not  prejudicial  or  affecting  the  merits. 

Approved  in  Wagner  v.  Edison  Electric  Illuminating  Co.   177   Mo.   60,   75   S. 
W.  966,  holding  erroneous  instructions  not  ground  for  reversal  where  they  did 
not  materially  aftect  merits  or  prejudice  appellant. 
Impeachment    of   witness    !>.•>     writing. 

Cited  in  State  v.  Baker,  136  Mo.  83,  37  S.  W.  810,  holding  written  statement 
inadmissible  when  admitted  by  witness  to  be  ners,  but  claimed  to  be  false  and  ex- 
ecuted under  duress;  State  v.  Jennings,  48  Or.  489,  87  Pac.  524,  holding  that 
the  witness  having  denied  the  correctness  of  the  statements  contained  in  the 
writing  introduced  to  show  his  testimony  before  the  coroner's  jury,  the  testi- 
mony of  the  coroner  as  to  such  statements  was  admissible;  Garrett  v.  St.  Louis 
Transit  Co.  219  Mo.  93,  118  S.  W.  68,  16  Ann.  Gas.  678,  holding  that  the  testi- 
money  of  a  witness  given  before  a  coroner's  jury  is  admissible  for  the  purpose* 
of  impeaching  his  testimony  given  in  court. 

Cited  in  note  (82  Am.  St.  Rep.  49)  on  evidence  to  show  credibility  or  bias  of 
witness. 

32  L.  R.  A.  170,  STATE,  CONSOLIDATED  TRACTION  CO.,  PROSECUTOR,  v. 

ELIZABETH,  58  N.  J.  L.  619,  34  Atl.   146. 
Municipal   control   of  public   service   corporations. 

Cited  in  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May,  59 
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IS.  J.  L.  395,  36  L.  R.  A.  656,  36  Atl.  679,  sustaining  ordinance  limiting  speed  of 
electric  cars;  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May, 
59  N.  J.  L.  399,  36  L.  R.  A.  654,  36  Atl.  696,  sustaining  ordinance  requiring  electric 
cars  to  have  fenders;  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v. 
Cape  May,  59  N  J.  L.  407,  36  L.  R.  A.  658,  36  Atl.  678,  sustaining  ordinance  re- 
quiring electric  cars  to  come  to  full  stop  at  intersecting  streets;  State,  Consoli- 
dated Traction  Co.,  Prosecutor,  v.  East  Orange,  61  N.  J.  L.  205,  38  Atl.  803, 
sustaining  ordinance  prohibiting  cutting  of  trees  for  running  electric  wires 
through  streets  until  consent  of  town  committee  is  obtained;  State,  Consolidated 
Traction  Co.,  Prosecutor,  v.  East  Orange,  61  N.  J.  L.  207,  38  Atl.  803,  holding 
railroad  company  presumed  to  know  its  business  must  be  conducted  under  rea- 
sonable rules  imposed  by  municipality;  Nicoll  v.  New  York  &  N.  J.  Teleph.  Co. 
62  N.  J.  L.  157,  40  Atl.  627,  holding  grant  to  telephone  company  to  use  street 
to  string  wires  does  not  mean  taking  of  land;  Fair  Haven  &  W.  R.  Co.  v.  New 
Haven,  75  Conn.  454,  53  Atl.  960,  upholding  act  imposing  upon  street  railway 
duty  to  pay  cost  of  paving  between  its  tracks;  Chicago  v.  Chicago  Union  Trac- 
tion Co.  199  111.  269,  59  L.  R.  A.  670,  65  N.  E.  243,  upholding  right  of  mu- 
nicipality to  compel  street  railway  to  clean  street  between  its  outer  rails; 
Fielders  v.  North  Jersey  Street  R.  Co.  67  N.  J.  L.  79,  50  Atl.  533,  holding  street 
railway  company  may  be  required  to  keep  pavement  in  repair  as  condition  of 
exercise  of  franchise  in  public  street;  Ivins  v.  Trenton,  68  N.  J.  L.  505,  53  Atl. 
202,  holding  ordinance  clearly  within  powers  granted  to  common  council  by  char- 
ter will  be  presumed  to  be  reasonable;  Fielders  v.  North  Jersey  Street  R.  Co. 
68  N.  J.  L.  361,  59  L.  R.  A.  463,  96  Am.  St.  Rep.  552,  53  Atl.  404,  holding  in- 
valid as  assumption  of  power  of  taxation,  ordinance  requiring  street  railway 
to  pave  and  keep  in  repair  space  between  tracks  and  for  1  foot  outside;  North 
Jersey  Street  R.  Co.  v.  Jersey  City,  75  N.  J.  L.  351,  67  Atl.  1072,  sustaining 
ordinance  regulating  street  car  service. 

Cited  in  notes   (39  L.R.A.  619)   on  municipal  control  over  public  nuisances  on 
public   streets   and   highways,   created   by   street   railroads   and   other   electrical 
companies;    (104  Am.  St.  Rep.  639,  642.  644,  653)   on  municipal  regulations  of 
street  railways  for  protection  of  public. 
Care   required   of  public    service   corporations. 

Cited  in  Rowe  v.  New  York  &  N.  J.  Teleph.  Co.  66  N.  J.  L.  21,  48  Atl.  523, 
holding  degree  of  care  to  be  used  by  telephone  company  as  to  wires  with  harm- 
less current  in  street  changed  when  traction  company  strings  dangerous  wires 
beneath. 
Municipal   control   of  streets. 

Cited  in  Wells  v.  Mt.  Olivet,  126  Ky.  137,  11  L.R.A.(N.S-)  1082,  102  S.  W. 
1182,  sustaining  an  ordinance  which  prohibited  the  leaving  of  horses,  hitched 
or  unhitched,  in  the  street;  Cook  v.  North  Bergen  Twp.  72  N.  J.  L.  121,  59  Atl. 
1035,  holding  that  an  ordinance  which  required  persons  desiring  to  excavate 
streets  or  highways,  to  obtain  a  permit  and  give  security  that  the  streets  will 
be  repaired  afterward,  was  valid;  Unwen  v.  State,  73  N.  J.  L.  532,  64  Atl.  163, 
sustaining  ordinance  providing  for  the  licensing  and  registration  of  motor 
vehicles. 
Partial  invalidity  of  ordinance. 

Cited  in  Rosecrans  v.  Eatontown  Twp.  80  N.  J.  L.  235.  77  Atl.  88.  holding 
that  fact  that  ordinance  prescribes  that  both  fine  and  imprisonment  may  be  in- 
flicted, when  one  or  the  other  only  is  legal,  will  not  render  ordinance  wholly 
void. 
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32  L.  R.  A.  172,  HICKERSON  v.  GERMAN- AMERICAN  INS.  CO.  96  Tenn.  103, 

33   S.   W.    1041. 
Waiver    by    insurance    company. 

Cited  in  Insurance  Co.  v.  Morton- Scott-Robertson  Co.  108  Tenn.  390,  67  S. 
W.  816,  holding  that  demand  for  appraisal  concedes  liability  for  some  amount; 
Fletcher  v.  German- American  Ins.  Co.  79  Minn.  342,  82  N.  W.  647,  holding  that 
failure  of  insurer  to  object  to  amount  claimed  in  proof  of  loss  waived  right  to 
arbitration. 
Appraisal  as  condition  precedent  to  action. 

Cited  in  Vernon  Ins.  Co.  v.  Maitlen,  158  Ind.  402,  63  N.  E.  755,  holding  com- 
plaint alleging  failure  of  insurance  appraisers  to  agree  upon  umpire  does  not 
show  compliance  with  or  waiver  of  appraisement  made  by  policy  a  condition 
precedent  to  right  of  action  thereon;  Connecticut  F.  Ins.  Co.  v.  Cohen,  97  .Mil. 
304,  99  Am.  St.  Rep.  445,  55  Atl.  675,  holding  insured  may  maintain  suit  on 
policy  where  failure  to  secure  appraisal  occurs  without  fault  on  his  part;  Hall 
v.  Western  Assur.  Co.  133  Ala.  640,  32  So.  257,  holding  insured  not  bound  by 
agreement  to  arbitrate,  and  at  liberty  to  sue  where  appraiser  named  by  insurer 
is  not  disinterested. 

Cited  in  footnote  to  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R,  A.  555,  which 
holds  appraisal  of  loss  not  required  by  policy  not  condition  precedent  to  right 
of  action  unless  demand  made  by  insurer. 

Cited   in  note    (15  L.R.A.(N.S.)    1060,   1072,   1074,   1077)    on   arbitration    as 
condition  precedent  to  action  on  insurance  policy. 
Waiver    of    arbitration. 

Cited  in  Providince  Washington  Ins.  Co.  v.  Wolf,  168  Ind.  699,  120  Am.  St. 
Rep.  395,  80  N.  E.  26,  holding  party  relieved  from  obligation  to  arbitrate,  by 
the  unreasonable  action  of  the  other  party;  Kersey  v.  Phoenix  Ins.  Co.  135 
Mich.  14,  97  N.  W.  57,  holding  that  actions  in  bad  faith  upon  the  part  of  one 
party  absolves  the  other  from  the  necessity  of  arbitration;  O'Rourke  v.  German 
Ins.  Co.  99  Minn.  294,  109  N.  W.  401,  holding  where  the  referee  appointed  by  the 
insurance  company  unreasonably  refuses  to  concur  in  the  appointment  of  a 
third  referee,  the  company  waives  the  right  to  arbitrate;  Cullen  v.  Insuraniv 
Co.  of  N.  A.  126  Mo.  App.  421,  104  S.  W.  117,  holding  insurance  company  estop 
ped  to  set  up  defense  that  insured  did  not  comply  with  arbitration  clause, 
where  adjuster  stated  that  unless  insured  would  accept  certain  sum  loss  would 
not  be  adjusted  and  insured  might  sue. 
Failure  of  arbitration. 

Cited  in  note    (4  L.R.A. (N.S.)    291)    on  effect  of  failure  of  arbitration  under 
provision  of  insurance  policy. 
Conduct   of  appraiser. 

Approved  in  Insurance  Co.  of  N.  A.  v.  Hegewald,  161  Ind.  640,  66  N.  E.  902, 
holding  insurance  appraiser  must  act  free  from  bias  or  partiality. 

Cited  in  Young  v.  JEtna  Ins.  Co.  101  Me.  298,  64  Atl.  584,  holding  that  a 
referee  provided  for  in  the  policy,  must  be  disinterested,  not  only  in  the  sense 
of  being  without  relationship  or  pecuniary  interest,  but  also  as  being  compe- 
tent, fair,  and  impartial,  and  interest  is  shown  by  a  refusal  of  the  referee  to 
agree  to  any  man  in  the  vicinity;  Shawnee  F.  Ins.  Co.  v.  Pontfield,  110  Md. 
366,  132  Am.  St.  Rep.  449.  72  Atl.  835,  holding  that  if  the  arbitrators  appointed 
fail  to  agree  upon  an  umpire,  the  insured  is  not  bound  to  await  their  action, 
if  he  has  acted  in  good  faith  in  appointing  his  arbitrator:  Fowble  v.  Phoenix 
Ins.  Co.  106  Mo.  App.  531,  81  S.  W.  485,  holding  that  arbitrators  cannot  insist 
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upon   the  appointment  of   a  third  arbitrator,  who  resides  at  an   unreasonable 
distance. 

Distinguished  in  Jerrils  v.  German  American  Ins.  Co.  82  Kan.  324,  28  L.R.A. 
(N.S.)  107,  108  Pac.  114,  holding  that  the  party  is  not  bound  to  await  the 
action  of  the  appraisers  in  case  the  latter  cannot  agree  upon  an  umpire,  if  the 
delay  is  unreasonable. 

32  L.  R.  A.  177,  RIXNER'S  SUCCESSION,  48  La.  Ann.  552,  19  So.  597. 
Alien**    right    to    inherit. 

Cited  in  Rabasse's  Succession,  49  La.  Ann.  1411,  22  So.  767,  holding  Frenchmen 
not  subject  to  taxes  on  transfers  or  inheritance  differently  from  citizens. 

Annotation  cited  in  Ehrlich  v.  Weber,  114  Tenn.  724,  88  S.  W.  188,  holding 
that  in  case  of  a  conflict  between  a  treaty  of  the  United  States  and  a  state 
statute  as  to  right  of  inheritance,  the  former  must  prevail. 

Cited  in  footnote  to  Opel  v.  Shoup,  37  L.  R.  A.  583,  which  holds  disability  to 
inherit  property  in  United  States  removed  by  treaty  with  King  of  Bavaria. 

Cited   in  notes    (37   L.R.A. (N.S.)    110)    on  tracing  descent  through  alien;    (7 
L.R. A.  ( N.S. )    660 )    on  right  of  alien  to  take  estate  by  curtesy  under  enabling 
statutes;    (33   L.R.A. (N.S.)    632)    on   validity   of   discrimination   against   aliens 
by  inheritance  tax  law  as  affected  by  treaty. 
Itisiln    of   alien    to   maintain   action. 

Cited  in  Squilache  v.  Tidewater  Coal  &  Coke  Co.  64  W.  Va.  340,  62  S.  E.  446, 
holding  that  an   alien,  not  an  enemy,  may  maintain  suits   in  the  proper   local 
courts,   to   vindicate  his   rights,   and  redress  his  wrongs,   including  actions   for 
personal  injuries. 
Jurisdiction   of   consul   over    estate. 

Cited  in  note  (37  L.R.A. (N.S.)  552)  on  jurisdiction  and  power  of  consuls  to 
administer  on  estates. 

32  L.  R.  A.   190,  CHARNOCK  v.  HIGUERRA,   111   Cal.  473,  52  Am.  St.  Rep. 

195,  44  Pac.   171. 
Mode  of  diversion  of  -water  by  riparian  owners. 

Cited  in  San  Luis  Water  Co.  v.  Estrada,  117  Cal.  183,  48  Pac.  1075,  holding 
court  without  power  to  limit  place  of  diversion  of  water  when  no  one  injured 
by  change;  Coleman  v.  Le  Franc,  137  Cal.  216,  69  Pac.  1011,  holding  diversion  of 
flood  water  not  unlawful,  in  absence  of  proof  of  injury  or  excessive  use;  Jones 
v.  Conn,  39  Or.  45,  54  L.  R.  A.  636,  footnote  p.  630,  87  Am.  St.  Rep.  634,  64  Pac. 
855,  sustaining  riparian  right  to  use  water  for  irrigating  nonriparian  land;  Mil- 
ler v.  Rickey.  127  Fed.  584,  holding  bill  to  restrain  diversion  of  water  need  not 
allege  particular  point  of  diversion  or  means  and  methods  used;  Turner  v. 
James  Canal  Co.  155  Cal.  92,  22  L.R.A. (N.S.)  406,  132  Am.  St.  Rep.  59,  99 
Pac.  520,  17  Ann.  Cas.  823,  holding  that  so  long  as  a  riparian  owner  takes  no 
more  than  his  share  of  the  water  the  mode  of  diversion  is  immaterial;  Schodde 
T.  Twin  Falls  Land  &  Water  Co.  41  L.R.A. (N.S.)  105,  88  C.  C.  A.  207,  161 
Fed.  47,  holding  that  the  method  of  diversion  is  immaterial  under  the  license 
given  by  statute. 

Cited  in  note   (41  L.  R.  A.  741)   on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream. 
Right  to   pump  water   from  stream   for  irrigation. 

Cited  in  Garvey  Water  Co.  v.  Huntington  Land  &  Improv.  Co.  154  Cal.  241. 
97  Pac.  428,  holding  that  the  use  of  pumps  was  a  "development"  within  the 
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meaning  of  the  contract  granting  the  right  to  a  certain  amount  of  water  in- 
tending to  continue  to  develop  the  flow  of  water. 

Cited  in  footnote  to  Forbell  v.  New  York,  51  L.  R.  A.  695,  which  authorizes 
injunction  against  city  draining  subsurface  water  by  pumping  works. 
Diversion  at  point  above  by  lower  proprietor. 

Approved  in  California  Pastoral  &  Agricultural  Co.  v.  Enterprise  Canal  & 
Land  Co.  127  Fed.  742,  holding  lower  riparian  owner  not  entitled  to  divert  water 
from  stream  for  his  own  use  at  point  above  lands  of  upper  riparian  proprietor. 
Diversion  essential  to  appropriation. 

Approved  in  Walsh  v.   Wallace,  26  Nev.  327,  99  Am.   St.  Rep.   692,   67   Pac. 
914,  holding  actual  diversion  for  beneficial  use  essential  to  valid  appropriation  of 
water. 
Parties    In    water    rigrhts    action. 

Cited  in  Brown  v.  Farmers'  High  Line  Canal  &  Reservoir  Co.  26  Colo.  73,  56 
Pac.  183,  holding  stockholders  necessary  parties  in  action  involving  prorating  of 
rights. 

32  L.  R.  A.  193,  SLOANE  v.  SOUTHERN  CALIFORNIA  R,.  CO.  Ill  Cal.  668, 

44  Pac.   320. 
Ejection    of    passenger. 

Cited  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  181,  67  Am.  St.  Rep.  913, 
45  Pac.  351,  holding  railroad  company  liable  for  ejection  of  passenger  holding 
ticket  improperly  made  out  by  agent;  Morrill  v.  Minneapolis  Street  R.  Co.  303 
Minn.  376,  123  Am.  St.  Rep.  341,  115  N.  W.  395,  holding  that  the  duty  is  upon 
the  street  car  company  to  see  that  it  issues  a  proper  transfer  slip,  and  it  is 
liable  for  the  expulsion  of  a  passenger  when  he  presents  a  transfer  slip  which 
he  has  received,  but  which  was  defective. 

Cited  in  footnotes  to  Scofield  v.  Pennsylvania  Co.  56  L.  R.  A.  224,  which  denies 
right  to  eject,  for  nonpossession  of  ticket,  passenger  continuing  journey  after 
ticket  taken  up,  against  protest,  before  stopping  off;  Illinois  C.  R.  Co.  v.  Har- 
per, 64  L.  R,  A.  283,  which  denies  right  to  eject  passenger  presenting  ticket  not 
specifying  route  to  plaee  of  destination  because  of  regulations  requiring  her  to 
take  another  route. 

Distinguished   in  Harp  v.   Southern  R.   Co.   119  Ga.   929,   100  Am.   St.   Rep. 
212,  47  S.  E.  206,  holding  that  one  who  has  lost  his  ticket,  must  produce  another 
one,  pay  his  fare,  or  produce  proof  that  he  has  lost  his  ticket. 
Nature  of  action. 

Cited  in  Delmonte  v.  Southern  P.  Co.  2  Cal.  App.  215,  83  Pac.  269,  holding 
that  an  action  for  the  ejection  of  a  passenger  may  be  either  in  tort  or  on  the 
contract;  Elser  v.  Southern  P.  Co.  7  Cal.  App.  497,  94  Pac.  852,  holding  that  an 
action  for  the  ejectment  of  a  passenger  may  be  in  contract,  and  damages  re- 
covered for  the  expulsion;  Kirk  v.  J.  S.  Kimball  Co.  152  Cal.  184,  92  Pac.  84. 
holding  an  action  for  refusal  to  carry  person  on  a  ticket  purchased,  sounded  in 
tort  though  based  upon  a  contract. 
Damages;  mental  suffering:. 

Cited  in  Mack  v.  South  Bound  R.  Co.  52  S.  C.  334,  40  L.  R.  A.  684,  footnote 
p.  679,  68  Am.  St.  Rep.  913,  29  S.  E.  905,  sustaining  liability  for  personal  in- 
juries from  fright,  without  other  physical  injuries;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hayter,  93  Tex.  242,  47  L.  R.  A.  326,  77  Am.  St.  Rep.  856,  54  S.  W.  944,  sus- 
taining action  for  physical  injury  from  mental  shock,  when  injury  ought  to  have 
been  foreseen  by  wrongdoer;  Denver  &  R.  G.  R.  Co.  v.  Roller.  49  L.  R.  A.  85, 
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41  C.  C.  A.  34,  100  Fed.  750,  sustaining  recovery  for  injury  to  health,  which 
was  reasonable  and  natural  consequence  of,  and  proximately  caused  by,  fright 
resulting  from  negligence;  Hickey  v.  Welch,  91  Mo.  App.  10,  holding  actionable, 
act  which  is  wilful,  malicious,  or  accompanied  by  inhumanity  and  oppression, 
resulting  in  mental  anguish  though  without  physical  harm;  Preiser  v.  Wielandt, 
48  App.  Div.  574,  62  N.  Y.  Supp.  890,  holding  actionable,  wilful  tort  causing 
injuries  by  miscarriage  due  to  fright  and  excitement  alone;  Geiger  v.  Grand 
Trunk  R.  Co.  10  Ont.  Law  Rep.  519,  on  the  recovery  of  damages  for  nervous 
shock  unaccompanied  by  physical  injuries;  Melone  v.  Sierra  R.  Co.  151  Cal.  116, 
91  Pac.  522,  holding  that  mental  anguish  and  suffering  is  an  element  of  dam- 
age in  an  action  for  personal  injuries  caused  by  negligence;  Cincinnati  North- 
ern Traction  Co.  v.  Rosnagle,  84  Ohio  St.  319,  35  L.R.A.(N.S.)  1033,  95  N.  E. 
884,  Ann.  Cas.  1912  C,  639,  holding  that  fright  and  terror  are  proper  elements 
of  damage,  in  action  by  infant  of  tender  years  for  wrongful  ejectment  from 
railway  car,  where  ejectment  was  wilful  and  intentional;  Bacon  v.  Pullman  Co. 
16  L.R.A.(X.S.)  582,  89  C.  C.  A.  1,  198  Fed.  7,  14  Ann.  Cas.  516,  holding  that 
the  plaintiff  could  recover  damages  for  physical  suffering  and  mental  pain, 
caused  by  theft  of  the  baggage  containing  the  plaintiff's  medicines;  Green  v. 
Shoemaker  &  Co.  Ill  Md.  79,  23  L.R.A.(N.S.)  671,  73  Atl.  688,  holding  that  if 
the  fright  was  the  reasonable  and  natural  consequence  of  the  blasting  opera- 
tions near  a  persons  dwelling,  and  injury  to  her  health  resulted  therefrom  as  a 
natural  and  proximate  consequence,  she  could  recover  for  the  injury;  Pankoff 
v.  Hinkley,  141  Wis.  149,  24  L.R.A.(N.S.)  1161,  123  N.  W.  625,  holding  that 
there  could  be  a  recovery  for  a  physical  injury  resulting  from  fright  caused  by 
the  negligence  of  one  who  owes  a  duty  toward  him;  Simone  v.  Rhode  Island  Co. 
28  R.  I.  200,  9  L.R.A.(N.S.)  746,  66  Atl.  202,  holding  that  no  recovery  could 
be  had  for  fright  alone,  but  for  physical,  nervous  injuries  resulting  from  fright 
there  could  be  a  recovery;  Smith  v.  Sanborn  State  Bank,  147  Iowa,  644,  30 
L.R.A.fN.S.)  518,  140  Am.  St.  Rep.  336,  126  N.  W.  779,  holding  that  damages 
for  mental  anguish  growing  out  of  breach  of  contract  to  pay  money  are  not  re- 
coverable; Harvey  v.  Atlantic  Coast  Line  R.  Co.  153  N.  C.  585,  69  S.  E.  627, 
on  sufficiency  of  evidence  to  sustain  verdict  in  large  amount  based  principally 
tipon  alleged  mental  suffering. 

Cited  in  footnotes  to  Smith  v.  Postal  Teleg.  Cable  Co.  47  L.  R.  A.  323,  which 
denies  right  of  recovery  for  sickness  due  to  fright  caused  by  grossly  negligent 
act  of  one  knowing  result  would  follow;  Kline  v.  Kline,  58  L.  R.  A.  397,  which 
sustains  right  to  damages  for  mental  suffering  for  assault  by  pointing  gun 
with  threat  to  shoot  unless  house  abandoned ;  Homans  v.  Boston  Elev.  R.  Co.  57 
L.  R.  A.  292,  which  holds  carrier  liable  for  nervous  shock  to  passenger  from  jar 
to  nervous  system,  accompanying  blow;  Watson  v.  Dilts,  57  L.  R.  A.  559,  which 
holds  one  liable  for  frightening  woman,  causing  nervous  prostration,  by  stealth- 
ily entering  her  home  in  nighttime;  Mabry  v.  City  Electric  R.  Co.  59  L.  R.  A. 
590,  which  holds  carrier  liable  for  injury  to  feelings  and  sensibilities  of  pas- 
senger wrongfully  ejected,  though  without  physical  injury;  Sanderson  v.  Northern 
P.  R.  Co.  60  L.  R.  A.  403,  which  denies  right  to  recover  for  fright  resulting 
in  physical  injury  but  without  contemporaneous  injury,  unless  fright  proximate  re- 
sult of  legal  wrong;  Lewis  v.  Holmes,  61  L.  R.  A.  274,  which  authorizes,  for 
breach  of  contract  for  wedding  trousseau,  recovery  for  bride's  mortification  and 
humiliation,  and  inability  to  attend  entertainments  planned  for  her;  Reed  v. 
Maley.  62  L.  R.  A.  900.  which  holds  that  merely  soliciting  woman  to  have  sex- 
ual intercourse  gives  her  no  right  of  action;  Davis  v.  Tacoma  R.  &  P.  Co.  66 
L.R.A.  802.  which  holds  that  damages  for  being  wrongfully  ordered  to  leave 
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place  of  public  resort  may   include  conmpensation  for  sense  of  wrong   suffered 
feeling  of  humiliation,  and  disgrace,  and  mental  suffering. 

Cited  in  notes  (3  L.R.A. (N.S.)  51)  on  right  to  recover  for  physical  injury 
resulting  from  fright  caused  by  wrongful  act;  (77  Am.  St.  Rep.  868)  on  fright 
as  element  of  recoverable  damages. 

Distinguished  in  Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C.  542,  60  L.  R.  A.  620. 
footnote  p.  617,  42  S.  E.  983,  sustaining  action  for  physical  injury  or  di-fu-- 
resulting  from  fright  or  nervous  shocks  caused  by  negligence. 
—  Measure. 

Cited  in  Thomas  v.  Gates,  126  Cal.  7,  58  Pac.  315,  holding  damages  for  as- 
sault include  compensation  for  corporal  pain,  mental  suffering,  wounded  sensi- 
bility, and  sense  of  wrong;  Campbell  v.  Los  Angeles  Traction  Co.  137  Cal.  569, 
70  Pac.  624,  holding  damages  recoverable  without  special  averment,  for  physi- 
cal suffering  and  hastening  development  of  existing  disease,  as  direct  result  of 
violence;  Seaboard  Air  Line  R.  Co.  v.  Scarborough,  52  Fla.  445,  42  So.  706. 
on  the  measure  of  damages  for  the  expulsion  of  a  passenger;  Washington,  A.  & 
Mt.  V.  R.  Co.  v.  Lukens,  32  App.  D.  C.  454,  holding  that  a  person  who  com- 
mits a  tort  is  liable  for  all  the  injuries  which  are  the  direct  natural  consequence 
thereof  and  not  only  those  which  are  certain  to  result;  Maloney  v.  Winston 
Bros.  Co.  18  Idaho,  754,  —  L.R.A.  (N.S.)  — ,  111  Pac.  1080,  holding  that  servant 
injured  through  master's  negligence  should  be  awarded  damages  on  ba^  <>i' 
compensating  him  for  pain,  suffering  and  loss  he  has  and  will  sustain  as  conse- 
quence of  injury. 
Excess. 

Cited  in  Clare  v.  Sacramento  Electric  Power  &  Light  Co.  122  Cal.  506,  55  Pac. 
326,  holding  $2,000  not  excessive  for  damages  to  nervous  system,  impairment  of 
sight,  and  loss  of  hearing  of  one  ear;  Fox  v.  Oakland  Consol.  Street  R.  Co.  118 
Cal.  68,  62  Am.  St.  Rep.  216,  50  Pac.  25,  holding  a  verdict  of  $6,000  for  tin- 
death  of  a  boy  four  and  one-half  years  of  age,  was  excessive:  Elser  v.  Southern 
P.  Co.  7  Cal.  App.  500,  94  Pac.  852,  holding  that  a  verdict  for  $4,000  ejection 
from  train  and  his  arrest  for  creating  a  disturbance  because  the  conductor  re- 
fused to  accept  his  ticket,  was  excessive;  Spencer  v.  San  Francisco  Brick  Co.  5 
Cal.  App.  128,  89  Pac.  851,  holding  that  simple  negligence  will  not  justify  an 
award  of  punitive  damages. 

Cited  in  footnotes  to  Alabama  G.  S.  R.  Co.  v.  Roberts,  67  L.R.A.  495.  which 
sustains  power  of  appellate  court  to  require  prevailing  party  to  remit  excessive 
portion  of  damages  on  penalty  of  reversal  for  refusal  to  comply :  Hoimlich  v. 
Tabor,  68  L.R.A.  669.  which  sustains  practice  of  naming  sum  for  which  judg- 
ment may  be  rendered  at  option  of  one  of  the  parties  where  verdict  is  excessive. 
Pleading- 
Cited  in  Trabing  v.  California  Nav.  &  Improv.  Co.  121  Cal.  140,  53  Pac.  644. 
holding  proper,  statement  of  one  sum  as  damages,  in  action  for  assault  and  im- 
prisonment; Peers  v.  Nevada  Power,  Light  &  Water  Co.  119  Fed.  404,  holding  it 
sufficient  to  prove  case  entitling  to  exemplary  damages  without  claiming  them 
in  complaint:  Castino  v.  Ritzman,  156  Cal.  588.  105  Pac.  739,  holding  that  a 
general  allegation  of  the  whole  amount  of  the  damage  will  suffice  when  all  the 
damage  is  the  natural  and  ordinary  effect  of  the  injuries  alleged. 

Cited  in  notes  (113  Am.  St.  Rep.  648,  650)  on  sham  pleadings;  (30  L.R.A. 
(N.S.)  782)  on  denials  upon  information  and  belief,  or  of  knowledge  or  in- 
formation sufficient  to  form  belief,  as  to  matters  presumptively  within  pleader's 
knowledge;  (133  Am.  St.  Rep.  116)  as  to  when  denials  on  information  and  belief 
are  permissible. 
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Distinguished  in  Foerst  v.  Kelso,  131  Cal.  377,  63  Pac.  681,  holding  demurra- 
ble,   as   uncertain,   complaint   in   action   for   injury   to   health,   person,   and   real 
and  personal  property,  failing  to  state  amount  of  damage  to  property. 
Harmless    error. 

Cited  in  Higgins  v.  San  Diego  Sav.  Bank,  129  Cal.  186,  61  Pac.  943,  holding 
where  cause  tried  on  merits,  and  no  substantial  right  affected  by  ruling,  no 
reversal;  Procter  v.  Southern  California  R.  Co.  130  Cal.  24,  62  Pac.  306,  hold- 
ing error  in  refusing,  in  damage  action  tried  without  jury,  to  strike  out  averment 
and  a  finding  as  to  particular  injury  on  which  no  evidence  was  offered,  harmless; 
Mabb  v.  Stewart,  133  Cal.  566,  65  Pac.  1085,  holding  error  in  refusal  to  charge 
that  punitive  damages  would  be  improper  not  cured  by  charge  that  only  com- 
pensatory damages  proper. 
Pleading-  by  corporation. 

Cited  in  Blair  v.  Sioux  City  &  P.  R.  Co.  109  Iowa,  384,  80  N.  W.  673,  sustain- 
ing striking  out  answers  of  corporation  by  officer,  denying  personal  knowledge 
of  facts  easily  obtainable  from  corporation's  books. 
Ticket  as  a  contract. 

Cited  in  Justis  v.  Atchison,  T.  &  S.  F.  R.  Co.  12  Cal.  App.  641,  108  Pac.  328, 
holding  that  a  ticket  was  a  contract  though  all  the  terms  of  the  agreement  were 
not  written  thereon. 

32  L.  R.  A.  199,  WHITE  v.  YAWKEY,  108  Ala.  270,  54  Am.  St.  Rep.  159,   19 

So.   360. 
3Ieasure    of   damagres. 

Followed  in  Ivy  Coal  &  Coke  Co.  v.  Alabama  Coal  &  Coke  Co.  135  Ala.  584, 
93  Am.  St.  Rep.  46,  33  So.  547,  holding  in  trover  for  coal,  trespass  being  unin- 
tended, measure  of  damages  is  value  after  cut. 

Cited  in  Birmingham  Mineral  R.  Co.  v.  Tennessee  Coal,  I.  &  R.  Co.  127  Ala. 
147,  28  So.  679,  and  Central  Coal  &  Coke  Co.  v.  John  Henry  Shoe  Co.  69  Ark. 
304,  63  S.  W.  49,  holding  measure  of  damages  in  trover,  against  purchaser  from 
wilful  trespasser  of  timber  cut  from  plaintiff's  land,  is  value  at  time  of  sale; 
Chappell  v.  Puget  Sound  Reduction  Co.  27  Wash.  68,  91  Am.  St.  Rep.  820,  67 
Pac.  391,  holding  measure  of  damages  in  trover  for  cutting  timber,  against  un- 
intentional trespasser,  is  value  of  timber  standing,  land  not  being  injured; 
Brinkmeyer  v.  Bethea,  139  Ala.  378,  35  So.  996,  holding  measure  of  damages  for 
removal  of  dirt,  clay,  and  topsoil  by  trespasser  is  difference  in  value  of  prop- 
erty before  and  immediately  after  trespass;  C.  W.  Zimmerman  Mfg.  Co.  v. 
Dunn,  151  Ala.  440,  44  So.  533,  holding  measure  for  cutting  timber  to  be  value 
at  time  of  cutting  with  interest  where  trespass  was  not  wilful;  Dartmouth  v. 
International  Paper  Co.  132  Fed.  98,  holding  same,  but  that  if  trespass  is  wil- 
ful, measure  is  value  at  time  action  is  brought,  though  value  has  been  enhanced 
by  defendant's  labor;  Southern  R.  Co.  v.  Cleveland,  169  Ala.  26,  53  So.  767. 
holding  that  in  trespass  to  land  measure  of  damages  is  difference  of  value  of 
land  immediately  before  and  after  trespass:  Bender  v.  Brooks,  103  Tex.  336. 
127  S.  W.  T68,  holding  that  measure  of  damages  recoverable  by  owner  of  land 
from  one  who,  believing  he  had  title,  takes  oil  from  land,  is  market  value  of  oil 
taken  when  produced  in  tanks  on  premises,  less  expense  of  producing  it  there : 
Bailey  v.  Hayden,  65  Wash.  59,  117  Pac.  720,  holding  that  under  statute  pro- 
viding for  treble  damages  for  cutting  another's  timber,  measured  damages  is 
treble  value  of  standing  timber  and  not  its  increased  value  when  cut  into 
logs. 

Cited  in  footnotes  to  Keystone  Lumber  Co.  v.  Kolman,  34  L.  R.  A.  821,  which 
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requires  licensee  to  repay  trespasser  enhanced  value  of  timber  before  recover- 
ing; Woods  v.  Nichols,  48  L.  R.  A.  773,  which  holds  measure  of  recovery  in  trover 
by  one  retaining  title  as  security  for  purchase  price  limited  to  balance  due, 
less  depreciation  by  use. 

Cited  in  notes  (18  L.R.A.  (N.S.)  248)  on  measure  of  damages  for  wrongful 
cutting  or  destruction  of  standing  timber;  (28  L.R.A. (N.S.)  29)  on  measure  of 
damages  for  trover;  (17  Eng.  Rul.  Cas.  883)  on  measure  of  damages  against 
one  mining  beyond  the  limits  of  his  property. 

Distinguished  in  Warrior  Coal  &  Coke  Co.  v.  Mabel  Min.  Co.  112  Ala.  626,  20 
So.  918,  holding  measure  of  damages  in  trespass  to  realty,  actual  damage  to 
land;  Davis  v.  Miller-Brent  Lumber  Co.  151  Ala.  587,  44  So.  639,  holding  that  in 
action  for  trespass  to  lands  by  cutting  timber  the  measure  is  the  difference  in 
value  before  and  after  the  cutting. 
Damage  to  freehold. 

Cited  in  Johnson  v.  C.  &  N.  W.  Land  &  Gravel  Co.  30  C.  C.  A.  37,  58  U. 
S.  App.  552,  86  Fed.  271,  holding  true  owner  out  of  possession  cannot  maintain 
trespass  for  injury  to  freehold  or  conversion  of  portion  of  it,  against  one  in  open, 
hostile  possession  claiming  title;  Aldrich  Min.  Co.  v.  Pearce,  169  Ala.  168,  52 
So.  911,  Ann.  Cas.  1912  B,  288,  holding  that  recovery  for  coal  severed  from  free- 
hold may  be  had  in  action  in  trover  for  conversion. 

32  L.  R.  A.  201,  VANSANDT  v.  WIER,  109  Ala.  104,  19  So.  424. 
Estoppel   of  married   woman. 

Cited  in  Jackson  v.  Knox,  119  Ala.  323,  24  So.  724,  holding  married  woman 
not  estopped  by  parol  sale  of  land. 

Cited  in  footnotes  to  Hunt  v.  Reilly,  59  L.R.A.  206,  which  holds  wife's  fail- 
ure to  notify  purchaser  of  rights  after  learning  of  forgery  of  her  name  to 
husband's  deed  will  not  estop  her  to  claim  dower;  Grice  v.  Woodworth.  69 
L.R.A.  584.  which  holds  married  woman  estopped  to  set  up  invalidity  of  contract 
by  her  husband  and  herself  to  sell  homestead  for  failure  to  comply  with  certain 
conditions  after  purchaser  has  paid  purchase  price,  taken  possession,  and  made 
valuable  improvements. 

32  L.  R.  A.  203.  LAFFERTY  v.  HUFFMAN,  99  Ky.  80,  35  S.  W.  123. 
Impeaching;  act   of  legislature. 

Followed  in  Com.  v.  Shelton,  99  Ky.  122,  35  S.  W.  128;  Com.  v.  Hardin  County 
Court,  99  Ky.  190,  35  S.  W.  275;  Wilson  v.  Hines,  99  Ky.  228,  35  S.  W.  627: 
Ritchie  v.  Richards,  14  Utah,  352,  47  Pac.  670.  —  holding  journals  of  house  and 
senate  not  admissible  to  impeach  act. 

Cited  in  Taylor  v.  Beckham,  108  Ky.  300,  49  L.  R.  A.  264.  94  Am.  St.  Rep. 
357,  56  S.  W.  177,  holding  court  without  jurisdiction  to  go  behind  record  in 
legislative  journals  in  election  contest  and  omit  evidence  not  appearing  there: 
De  Loach  v.  Xewton,  134  Ga.  749,  68  S.  E.  708;  Duncan  v.  Combs.  1.31  Ky.  337. 
115  S.  W.  222. — holding  that  an  enrolled  bill  cannot  be  impeached  by  referpuce 
to  the  journals  of  the  legislature:  Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  28  Okla. 
97,  40  L.R.A.(N.S.)  8,  113  Pac.  921,  holding  that  enrolled  bill  signed  by  proper 
officers  and  filed  in  office  of  secretary  of  state,  cannot  be  impeached  by  entries  in 
journals  of  house. 

Cited  in  footnotes  to  Union  Bank  v.  Oxford.  34  L.  R.  A.  487,  which  holds  act 
authorizing  creation  of  town  indebtedness  rendered  void  by  failure  to  enter  yr<i> 
and  nays  on  journal;  Stanly  County  v.  Snuggs,  39  L.  R.  A.  439,  which  holds 
fatal,  omission  to  enter  yea*  and  nays  in  journal  on  second  and  third  readings 
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on  bill  authorizing  tax;  State  ex  rel.  Ctieyenne  v.  Swan,  40  L.  R.  A.  195,  which 
sustains  court's  right  to  examine  journals  to  determine  whether  alleged  stat- 
utes passed;  People  v.  Dettenthaler,  44  L.  R.  A.  164,  which  holds  bill  in  which 
enacting  clause  added  without  authority  by  clerk  of  one  branch  of  legislature  void. 

Cited  in  note   (40  L.R.A.  ( X.S. )   419)   on  conclusiveness  of  enrolled  bill. 

Distinguished  in  Zimmerman  v.  Brooks,  118  Ky.  101,  80  S.  W.  443,  holding 
that  action  of  legislature  in  creating  new  county  may  be  assailed  in  court  on 
ground  of  unconstitutionality. 

Disapproved  in   Cohn  v.  Kingsley,  5   Idaho,  443,  38  L.  R.  A.  84,  footnote  p. 
74,  49  Pac.   985,  holding  legislatve  journals  must   show  constitutional   require- 
ments were  observed  in  passage  of  any  law,  and  if  they  fail  to  do  so  it  is  con- 
clusive  evidence   they   were   not   observed. 
Elections. 

Cited   in   footnote  to   State   ex  rel.   Harrison   v.   Menaugh,   43   L.   R.   A.   408, 
which  sustains  statute  changing  time  of  electing  town  trustees  so  that  more  than 
four    years    elapse    between    elections. 
Local    option. 

Cited  in  New  Castle  v.  Scott,  125  Ky.  563,  101  S.  W.  944,  holding  that  where 
a  city  vote  for  license,  but  the  county  in  which  it  was  located  subsequently 
voted  no  license,  the  latter  must  prevail;  Edwards  v.  Porter,  141  Ky.  316,  132 
S.  W.  582,  to  the  point  that  resubmission  of  question  of  local  option  as  to  sale 
of  liquor  must  be  to  entire  territory  embraced  in  former  election. 

Distinguished  in  State  ex  rel.  Hooyer  v.  Hickerson,  130  Mo.  App.  50,  109  S. 
W.  108,  holding  city  bound,  by  county  option  law  adopted  by  election,  for  four 
years,  though  within  that  time  it  may  attain  a  population  which  otherwise  would 
make  it  exempt. 
Holding-   over   by   municipal   officers. 

Cited  in  Menefee  v.  Taubmah,  159  Mo.  App.  323,  140  S.  W.  604,  holding  that 
where  statutes  providing  for  reorganization  of  city  do  not  specifically  provide 
for  certain  officers,  officers  of  old  corporation  hold  offices  until  officers  of  new  cor- 
poration qualify. 

32  L.  R.  A.  208,  McTIGHE  v.  MACON  CONSTR.  CO.  94  Ga.  306,  47  Am.  St. 

Rep.  153,  21  S.  E.  701. 
De    facto    corporations. 

Cited  in  Brown  v.  Atlanta  R.  &  Power  Co.  113  Ga.  468,  39  So.  71,  holding  nec- 
essary to  make  de  facto  corporation  that  there  be  either  charter  or  law  under 
which  it  could  exist  with  powers  it  assumes  to  exercise,  colorable  compliance  with 
it,  and  user  of  rights  claimed;  Petty  v.  Brunswick  &  W.  R.  Co.  109  Ga.  674,  35 
S.  E.  82,  holding  one  dealing  with  association  as  legal  entity  estopped  to  deny 
legality  of  its  existence;  Deitch  v.  Staub,  53  C.  C.  A.  143,  115  Fed.  315,  holding 
member  of  loan  association  estopped  to  deny  legality  of  de  facto  corporation 
by  execution  of  instrument  recognizing  legality;  Gilkey  v.  How,  105  Wis.  46, 
49  L.  R.  A.  485,  81  N.  W.  120,  holding  attempt  to  comply  with  incorporation 
law,  followed  by  organization  and  transaction  of  business,  constitutes  de  facto 
corporation;  Bergeron  v.  Hobbs,  96  Wis.  656,  65  Am.  St.  Rep.  85,  71  N.  W.  1056 
(dissenting  opinion),  majority  nolding  bona  fide  recording  of  incorporation 
papers  not  being  actual  filing  does  not  constitute  de  facto  corporation;  Orr 
T.  McLeary,  6  Ga.  App.  419,  65  S.  E.  164,  holding  that  one  dealing  with  a  cor- 
poration as  such  is  estopped  to  deny  its  corporate  existence:  Clark  v.  American 
Cannel  Coal  Co.  165  Ind.  216,  112  Am.  St.  Rep.  217,  73  X.  E.  1083,  holding 
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alleged  corporation  subject  to  collateral  attack  where  a  de  jure  corporation  could 
not  exist;  Calor  Oil  &  Gas  Co.  v.  Franzell,  128  Ky.  730,  36  L.R.A. (N.S.)  462, 
109  S.  W.  328,  holding  that  fact  that  a  corporation  owns  a  majority  or  even  all 
the  stock  of  another,  does  not  destroy  the  latter's  corporate  entity. 

Cited  in  note  (118  Am.  St.  Rep.  253,  255,  256)  on  what  constitutes  a  corpora- 
tion de  facto. 

Distinguished  in  Hawkinsville  &  F.  S.  R.  Co.  v.  Waycross,  Air- Line  R.  Co.  114 
Ga.  245,  39  S.  E.  844,  holding  corporation  involved  a  de  facto  corporation. 
Mortgage    of    after-acquired    property. 

Followed  in  Hawkins  v.  Mercantile  Trust  &  D.  Co.  96  Ga.  583,  23  S.  E.  498, 
holding  railroad  mortgage  covered  property  intended  to  be  used  only  in  con- 
nection with  other  after-acquired  property  not  actually  bought,  although  pur- 
chased property  was  found  unsuitable  for  railroad  purposes  and  sold. 

Cited  in  Central  Trust  Co.  v.  Chattanooga,  R.  &  C.  R.  Co.  36  C.  C.  A.  244,  94 
Fed.  279,  Affirming  89  Fed.  389,  holding  railroad  mortgage  covers  unbuilt  part 
of  road. 

Cited  in  note  (99  Am.  St.  Rep.  253)  on  what  after-acquired  property  passes 
by  railway  mortgage. 

Distinguished  in  Georgia   Southern  &   F.   R.   Co.   v.   Barton,   101   Ga,   471,  28 
S.  E.  8*42,  holding  no  power  in  railroad  to  mortgage  income,  under  Ga.  Code  1882, 
§  1689. 
Foreclosure    Hale    of    land    In    different    Mitten. 

Approved  in  Mead  v.  Brockner,  82  App.  Div.  481,  81  N.  Y.  Supp.  594,  holding 
court  of  one  state  has  power  to  direct  sale  of  mortgaged  land  a  portion  of  which 
is  situated  in  adjoining  state. 

Cited  in  note  (4  L.R.A.(N.S.)  986)  on  foreclosure  of  mortgage  upon  land  in  an- 
other state. 
Jurisdiction    of   equity   over   realty    In   other  'state. 

Cited  in  note  (69  L.R.A.  683)  on  jurisdiction  of  equity  over  suits  affecting 
realty  in  another  state  or  country. 

32  L.  R.  A.  214,  PRICE  v.  PLANTERS'  NAT.  BANK,  92  Va.  468,  23  S.  E.  887. 
Liability  to  debts  of  married  woman's  separate  estate. 

Cited  in  Duval  v.  Chelf,  92  Va.  493,  23  S.  E.  893,  and  Miller  v.  Miller,  92 
Va.  514,  23  S.  E.  891,  holding  wife  presumed  to  have  intended  to  charge  sepa- 
rate estate,  unless  contract  expresses  contrary  intention :  Dezendorf  v.  Hum- 
phreys, 95  Va.  4-78,  28  S.  E.  880,  holding  courts  have  no  more  power  than  woman 
in  charging  her  separate  estate. 
Alienation  of  estate  by  married  woman. 

Cited  in  note  (28  L.R.A. (N.S.)  427)  on  validity  of  limitation  upon  power 
of  alienation  imposed  upon  equitable  estate  of  married  woman. 

32  L.  R.  A.  220,  RICHMOND  R.  &  ELECTRIC  CO.  v.  GARTHRIGHT,  92  Va. 

627,  53  Am.  St.  Rep.  839,  24  S.  E.  267. 
Error   not   requiring;   reversal. 

Cited  in  Lynchburg  v.  Wallace,  95  Va.  647,  29  S.  E.  675  (dissenting  opinion), 
majority  reversing  for  instructions;  Wright  v.  Independence  Nat.  Bank.  96  Va. 
732,  70  Am.  St.  Rep.  889,  32  S.  E.  459.  holding  no  reversal  for  instructions 
when,  with  proper  instructions,  verdict  must  have  been  the  same;  Leftwich  v. 
Richmond,  100  Va.  168,  40  S.  E.  651;  Brock  v.  Bear,  100  Va.  564,  42  S.  E.  307: 
Farmers'  Benev.  F.  Ins.  Asso.  v.  Kinsey.  101  Va.  244,  43  S.  E.  338, — holding  error 
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in  giving  or  refusing  instructions  not  ground  for  reversal,  if  different  verdict 
could  not  have  been  rightly  found  upon  correct  instructions,  or  if  party  com- 
plaining could  not  have  been  prejudiced;  Richmond  Traction  Co.  v.  Hildebrand. 
99  Va.  51,  34  S.  E.  888,  refusing  to  reverse  when  court  can  see  from  whole 
record  that,  even  without  error  in  instructions,  different  verdict  could  not  be 
rightly  found;  Kimball  v.  Borden,  95  Va.  207,  28  S.  E.  207,  holding  misdirection 
presumed  to  have  affected  verdict,  unless  it  plainly  appears  the  error  did  not; 
Richmond  Passenger  &  Power  Co.  v.  Steger,  101  Va.  322,  43  S.  E.  612,  holding 
rule  that  verdict  will  not  be  set  aside  for  erroneous  instructions  if  jury  could 
not,  upon  correct  instructions,  have  properly  found  any  other,  not  applicable 
where  evidence  is  so  conflicting  that  if  jury  had  found  for  adverse  party,  court 
could  not  have  disturbed  verdict;  Southern  R.  Co.  v.  Oliver,  102  Va.  720,  47  S.  E. 
862;  Thompson  v.  Camper,  106  Va.  318,  55  S.  E.  674,— holding  that  verdict 
will  not  be  set  aside  for  erroneous  instructions  if  verdict  could  not  have  been 
different  had  instructions  been  proper;  Newport  News  Pub.  Co.  v.  Beau- 
meister,  104  Va.  749,  52  S.  E.  627,  holding  it  reversible  error  to  instruct  jury 
that  there  was  no  "legal  limit"  to  damages  for  personal  injuries;  Virginia  & 
N.  C.  Wheel  Co.  v.  Harris,  103  Va.  716,  49  S.  E.  991,  holding  erroneous  instruc- 
tion not  ground  for  reversal  where  complaining  party  could  not  have  been  pre- 
judiced thereby;  Parfitt  v.  Sterling  Veeneer  &  Basket  Co.  68  W.  Va.  450,  69  S.  E. 
985,  to  the  point  that  error  in  instruction  which  is  not  prejudicial  is  not  ground 
for  reversal;  Homestead  F.  Ins.  Co.  v.  Ison,  110  Va.  26,  65  S.  E.  463,  holding  that 
judgment  will  not  be  reversed  because  court  gave  instruction  which  was  sus- 
ceptible to  misconstruction  if  it  appears  party  objecting  was  not  prejudiced. 

I  :  v  <-<-ssi  \  <•     till  MiliKCN. 

Cited  in  Norfolk  &  W.  R.  Co.  v.  Ampey,  93  Va.  137,  25  S.  E.  226,  and  Nor- 
folk v.  Johnakin,  94  Va.  287,  26  S.  E.  830,  holding  verdict  should  not  be  dis- 
turbed unless  amount  shows  prejudice,  partiality,  or  corruption,  or  that  jury 
misled  by  mistaken  view  of  merits;  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54 
Fla.  423,  45  So.  761;  Norfolk  R.  &  Light  Co.  v.  Spratley,  103  Va.  390,  49  S.  E. 
502;  Chesapeake  &  0.  R.  Co.  v.  Harris,  103  Va.  643,  49  S.  E.  997;  Southern  R. 
Co.  v.  Clarke,  106  Va.  500,  56  S.  E.  274, — holding  that  verdict  will  not  be 
set  aside  as  excessive  where  not  so  great  as  to  indicate  prejudice  on  part  of 
jury:  Norfolk  &  W.  R.  Co.  v.  Carr,  106  Va.  514,  56  S.  E.  276,  on  rule  governing 
the  setting  aside  of  verdict  because  excessive. 
Street  car  at  crossing. 

Approved  in  Bass  v.  Norfolk  R.  &  Light  Co.  100  Va.  6,  40  S.  E.  100,  holding 
street  car  has  only  same  right  at  street  crossings  as  traveling  public;  Bass  v. 
Norfolk  R.  &  Light  Co.  100  Va.  3,  40  S.  E.  100,  holding  jury  may  find  street 
railway  company  guilty  of  negligence  if  car  approaches  crossing  at  excessive 
rate  of  speed. 

Cited  in  Riedel  v.  Wheeling  Traction  Co.  69  W.  Va.  21,  71  S.  E.  174;  Ashley 
v.  Kanawha  Valley  Traction  Co.  60  W.  Va.  310,  55  S.  E.  1016,  9  Ann.  Cas.  836,— 
holding  that  street  car  and  public  using  street  have  equal  rights  at  street  cross- 
ings; Harden  v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  100  Me.  50,  69  L.R.A.  305, 
109  Am.  St.  Rep.  476,  60  Atl.  530;  Bremer  v.  St.  Paul  C.  R.  Co.  107  Minn.  333, 
21  L.R.A.  (N.S.)  894,  120  N.  W.  382,— holding  same  and  that  same  degree  of 
care  is  not  required  of  one  crossing  street  car  track  as  of  one  crossing  railroad. 

Distinguished  in  Hortenstein  v.  Virginia-Carolina  R.  Co.  102  Va.  921,  47  S.  E. 
996,  as  not  being  applicable  to  case  where  plaintiff  was  injured  on  railroad  track 
and  allegations  failed  to  show  that  he  was  not  a  trespasser. 
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Injury   to    street    car    passenger. 

Cited  in  notes  (118  Am.  St.  Rep.  476)  on  duties  and  liabilities  of  street  rail- 
way companies  toward  passengers;  (19  L.R.A.(N.S.)  638),  on  liability  of 
street  railway  for  injuries  by  collision  with  fire  apparatus;  (4  L.R.A.(N.S.) 
399),  on  duty  of  passenger  on  overcrowded  street  car. 

32  L.  R.  A.  223,  BUSH  v.  JOHNSON  COUNTY,  48  Neb.  1,  58  Am.  St.  Rep.  673, 

66  N.  W.  1023. 
Liability   of  public   officers   for   louse*. 

Cited  in  Hazelet  v.  Holt  County,  51  Neb.  723,  71  N.  W.  717;  Sheibley  v.  Dixon 
County,  61  Neb.  414,  85  N.  W.  399;  Montmorency  County  v.  Putnam,  122  Mich. 
582,  81  N.  W.  573, — holding  adjustment  by  county  board  of  accounts  of  oflicer 
not  judicial,  and  so  not  final;  Whitney  v.  State,  53  Neb.  301,  73  N.  W.  <>»<>. 
holding  custodian  liable  for  amount  of  check  received,  instead  of  cash,  from  prede- 
cessor; Thomssen  v.  Hall  County,  63  Neb.  785,  57  L.  R.  A.  307,  footnote  p.  303, 
89  N.  W.  389,  and  Van  Trees  v.  Territory,  7  Okla.  364,  54  Pac.  495,  holding 
county  treasurer  liable  on  bond  for  loss  of  money  by  bank  failure;  Gartlcy  v. 
People,  24  Colo.  160,  49  Pac.  272,  and  Lamb  v.  Dart,  108  Ga.  613,  34  S.  E.  160, 
holding  county  treasurer  liable  without  negligence  for  money  deposited  in  bank 
afterwards  insolvent;  Adams  v.  Weisberger,  62  Neb.  329,  87  N.  W.  16,  holding 
utmost  care  and  diligence  no  defense  to  action  against  constable  and  his  sureties 
for  taking  insufficient  security  on  replevin  bond;  State  ex  rel.  School  Dist.  v. 
Dorton,  145  Mo.  314,  46  S.  W.  948,  holding  one,  neither  de  jure  nor  de  facto 
treasurer  of  school  district,  accepting  check  from  treasurer  to  himself  as  treas- 
urer, liable  therefor  by  estoppel;  Mitchell  v.  Clay  County,  69  Neb.  794,  96  N. 
W.  673,  holding  county  board's  settlement  with  county  officer  as  to  compensation 
conclusive  where  the  amount  depends  upon  their  action,  but  not  conclusive 
where  the  amount  is  fixed  by  law;  Wilcox  v.  Perkins  County,  70  Neb.  144,  113 
Am.  St.  Rep.  779,  97  N.  W.  236,  holding  final  settlement  by  county  officers  with 
Board  of  County  Commissioners  conclusive  in  absence  of  fraud,  or  mistake; 
Anderson  v.  Blair,  121  Ga.  127,  48  S.  E.  951,  2  Ann.  Cas.  165,  holding  sureties 
on  bond  of  city  clerk  not  released  though  mayor  and  council  had  accepted  his 
accounts  as  being  correct;  Maurer  v.  Gage  County,  72  Neb.  446,  100  N.  W. 
1026,  holding  that  county  may  recover  from  an  officer;  amounts  allowed  him 
by  County  Board  in  excess  of  that  authorized  by  law;  Lake  County  v.  Neil- 
on,  44  Or.  20,  74  Pac.  212,  holding  that  where  tax  collector  fails  to  turn  money 
over  to  treasurer  at  time  required  by  statute,  the  presumption  is  that  he  has 
it  in  his  hands. 

Cited  in  footnotes  to  Healdsburg  v.  Mulligan,  33  L.  R.  A.  461,  which  denies 
liability  of  city  treasurer  on  bond  for  money  forcibly  taken  by  robbers;  Tilling- 
hast  v.  Merrill,  34  L.  R,  A.  678,  which  holds  supervisor  liable  for  public  money 
lost  by  failure  of  private  bankers;  Maloy  v.  Bernalillo  County,  52  L.  R.  A.  126, 
which  holds  county  treasurer's  liability  on  bond  absolute,  except  for  loss  from 
overruling  necessity;  Northern  P.  R.  Co.  v.  Owens,  57  L.  R.  A.  634,  which  holds 
clerk  of  court  liable  on  bond  for  loss  by  bank  failure  of  money  received  as  clerk ; 
Dreyer  v.  People,  58  L.  R.  A.  869,  which  holds  loss  of  public  funds  from  failure 
of  bank  ceasing  business,  to  carry  out  agreement  to  pay  all  officers'  checks  to 
unlimited  amount,  no  defense  to  indictment  for  failure  to  pay  over. 

Cited  in  note  (91  Am.  St.  Rep.  521,  531,  560),  on  acts  for  which  sureties  on 
official  bonds  are  liable. 

Distinguished  in  State  v.  Gramm,  7  Wyo.  354,  40  L.  R.  A.  698,  footnote  p. 
690,  52  Pac.  533,  denying  liability  on  bond  of  state  treasurer  for  loss  of  public 
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money  by  bank  failure;    State  ex  rel.  Wayne   County   v.  Russell,  51   Neb.   779, 
71  N.  W.  785,  holding  county  may  compel  clerk  to  account  by  mandamus  after 
his  term,  as  to  fees  received. 
Deposit    of   public    moneys. 

Cited  in  Paxton  v.  State,  59  Neb.  476,  80  Am.  St.  Rep.  689,  81  N.  W.  383, 
holding  transfer  of  certificate  of  deposit  in  solvent  bank  equivalent  to  manual 
delivery  of  money. 

Cited  in  footnote  to  Allibone  v.  Ames,  33  L.  R.  A.  585,  which  holds  deposit 
of  public  money  by  county  treasurer  in  bank  designated  as  depository  not  unlaw- 
full  loan. 

Cited  in  note  (36  L.R.A. (N.S.)  285),  on  public  officer's  liability  for  loss  of 
funds  by  failure  of  bank. 

Distinguished  in  Re  State  Treasurer's  Settlement,  51  Neb.  134,  36  L.  R.  A. 
752,  70  N.  W.  532,  holding  deposit  of  public  money  in  legal  depository  is  in  law 
a  loan. 

32  L.  R.  A.  229,  JACOBSON  v.  VAN  BOENING,  48  Neb.  80,  58  Am.  St.  Rep. 

684,  66  N.  W.  993. 
Surface   -water   drainage. 

Followed  in  Kearney  v.  Themanson,  48  Neb.  76,  66  N.  W.  996,  holding  owner 
not  liable  for  damages  to  adjoining  owner  from  proper  exercise  of  right  to  raise 
embankment  to  keep  out  surface  water. 

Approved  in  Fremont  E.  &  M.  Valley  R.  Co.  v.  Harlin,  50  Neb.  713,  36  L.  R. 
A.  423,  61  Am.  St.  Rep.  578,  70  N.  W.  263,  holding  railroad  company  liable  for 
damages  from  embankment  ditches  unless  constructed  with  due  care  with  refer- 
ence to  rights  of  adjacent  owners. 

Cited  in  Gilmore  v.  Armstrong,  48  Neb.  95,  66  N.  W.  998,  denying  injunction 
restraining  further  maintenance  by  defendant  of  dam  and  ditch  constructed  by 
agreement  of  parties,  but,  by  mistake,  on  plaintiff's  land:  Rath  v.  Zembleman, 
49  Neb.  352,  68  N.  W.  488,  holding  no  recovery  for  drainage  into  stream  across 
land  of  plaintiff  admitting  stream  was  natural  waterway;  Town  v.  Missouri 
P.  R.  Co.  50  Neb.  775,  70  N.  W.  402,  holding  question  of  liability  of  railroad 
constructing  embankment  for  obstructing  surface  water,  one  of  negligence  in 
construction,  and  for  jury;  Andrews  v.  Steele  City,  2  Neb.  Unof.  682,  89 
N.  W.  739,  holding  city  may  not  accumulate  surface  waters  and  by  means  of 
ditch  discharge  them  upon  land  of  another;  Todd  v.  York  County,  72  Neb.  216, 
66  L.  R.  A.  567,  100  N.  W.  299,  denying  recovery  of  damages  from  flow  of 
water  in  natural  draw  into  which  defendant  had  drained  its  lands;  Canon 
City  &  C.  C.  R.  Co.  v.  Oxtoby,  45  Colo.  219,  100  Pac.  1127,  holding  land  owner 
who  collects  surface  water  in  artificial  pond  liable  for  injury  to  adjoining 
owner  caused  by  seepage  therefrom;  Hagedorn  v.  Maly,  89  Neb.  372,  131  N.  W. 
589.  holding  that  injunction  lies  to  prevent  obstruction  of  old  drainage  channel 
and  digging  of  ditch  whereby  surface  water  collected  from  large  area  will  be 
diverted  from  natural  course  and  poured  onto  lands  of  plaintiff;  Conn  v.  Chi- 
cago, B.  &  Q.  R.  Co.  88  Neb.  735,  —  L.R.A.  (N.S.)  — ,  130  N.  W.  563,  hold- 
ing that  fact  that  railway  roadbed  interferes  with  surface  water  not  flowing  in 
drain  or  watercourse  will  not  sustain  finding  of  negligent  construction. 

Cited  in  footnotes  to  Garland  v.  Aurin,  48  L.  R.  A.  862,  which  denies  right  of 
city  lot  owner  to  prevent  natural  flow  of  surface  water  from  higher  ground  by 
raising  surface  of  lot;  Brandenberg  v.  Zeigler.  55  L.  R.  A.  414,  which  denies 
owner's  right  to  drain  surface  water  from  pond  on  neighbor's  land  by  cutting 
through  natural  rim  of  basin;  Franklin  v.  Burgee,  58  L.  R.  A.  112,  which  denies 
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right  to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its 
injury;  Baldwin  v.  Ohio  Township,  67  L.R.A.  642,  which  sustains  right  of  one 
through  whose  lands  natural  water  course  flows  to  accumulate  surface  waters 
in  such  stream  as  against  lower  riparian  owner;  Todd  v.  York  County,  66 
L.R.A.  561,  which  holds  that  owner's  right  to  discharge  surface  water  from 
premises  does  not  permit  him  to  collect  it  in  volume  and  by  means  of  artificial 
channel  discharge  it  on  another's  land  contrary  to  natural  course  of  drainage. 

Cited  in  note  (19  L.R.A. (N.S.)  169)  on  right  to  hasten  flow  of  surface  water 
along  natural  ways. 

Distinguished  in  Churchill  v.  Beethe,  48  Neb.  90,  35  L.  R,  A.  443,  66  N.   \V. 
992,  holding  act  of  municipality  in  discharging  surface  waters  through  culvert 
under  highway,  in  large  volume  on  private  property,  not  illegal. 
Water    precipitated    on    land    from    gutters. 

Cited  in  footnote  to  Ginter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which  holds 
owner  of  improved  property  adjacent  to  sewer  required  to  connect  gutters  and 
spouts  on  buildings  therewith  as  against  owners  of  premises  adjoining  alley  on 
which  water  otherwise  falls. 
Motive    in    instituting-   action. 

Cited  in  Cobbey  v.  State  Journal  Co.  77  Neb.  632,  113  N.  W.  224,  on  motives 
of  parties  as  not  affecting  question  of  malicious  prosecution  unless  want  of 
probable  cause  is  also  shown;  Cleland  v.  Anderson,  66  Neb.  264,  5  L.R.A.  (X.S. ) 
142,  92  N.  W.  306,  on  motive  with  which  a  lawful  thing  is  done  as  not  render- 
ing it  unlawful;  Flinn  v.  Frederickson,  89  Neb.  568,  131  N.  W.  934,  holding  that 
motive  for  bringing  suit  in,  at  trial,  immaterial,  where  valid  cause  of  action  for 
damages  is  stated. 

32  L.  R.  A.  232,  CARMICHAF.L  v.  LATHROP,   108  Mich.  473,  66  N.  W.  350. 

Second  appeal  in  112  Mich.  301.  70  N.  W.  575. 
Ademption   of   legacy. 

Cited  in  Re  Youngerman,  136  Iowa,  492,  114  N.  W.  7,  15  Ann.  Cas.  245,  on 
ademption  not  being  presumed  from  subsequent  benefit  where  testator  does 
not  stand  in  loco  parentis  to  legatee;  Grogan  v.  Ashe,  156  N.  C.  291,  72  S.  E. 
372,  holding  that  parol  evidence  is  admissible  to  show  intention  of  testator  in 
making  advancement  or  purpose  of  gift. 

Cited  in  notes  (95  Am.  St.  Rep.  354),  on  ademption  of  legacy;  (38  L.R.A. 
(N.S.)  590,  591,  594),  on  gift  by  testator  as  ademption  of  general  legacy  to 
donee. 

32  L.  R.  A.  236,  FISHER  v.  FIELDING,  67  Conn.  91,  52  Am.  St.  Rep.  270,  34 

Atl.   714. 
Conclnsiveness  of  foreign  jndgrment. 

Approved  in  MacDonald  v.  Grand  Trunk  R.  Co.  71  N.  H.  452,  59  L.  R.  A. 
452,  footnote  p.  448,  93  Am.  St.  Rep.  550,  52  Atl.  982,  holding  foreign  judgment 
for  defendant  on  merits  is  bar  to  action  in  local  courts;  American  Mut.  L.  Ins. 
Co.  v.  Mason,  159  Ind.  17,  64  N.  E.  525,  holding  judgment  of  court  of  any  state 
having  jurisdiction  conclusive  on  merits  until  reversed  or  set  aside,  and  not 
open  to  collateral  attack. 

Cited  in  Hutchinson  v.  Manchester  Street  R.  Co.  73  N.  H.  278,  60  Atl.  1011, 
on  necessity  of  appearance  of  defendant  in  personal  and  mixed  actions  at  common 
law. 

Cited  in  notes   (94  Am.  St.  Rep.  537,  544),  on  foreign  judgments;    (103  Am. 
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St.    Rep.  311),  on  judgments  of  courts  of  other  states;    (32  L.R.A.(N.S.)    910, 
036),  on  right  to  resist  judgment  of  sister  state  on  ground  of  fraud. 

Distinguished   in  State  v.  Thresher,  77  Conn.  77,  58   Atl.  460,  holding  orders 
in  probate  court  not  conclusive  on   beneficiaries  unless  they  had   notice  as   re- 
quired by  statute. 
Suit   by  administrator  in  other  state   on  judgment   recovered  at   domieil. 

Cited  in  Hare  v.  O'Brien,  233  Pa.  335,  39  L.R.A.(N.S.)   434,  82  Atl.  475,  hold- 
ing    that    domiciliary     administrator     may    sue   in    his    own   name   in   another 
state   on   judgment   recovered   by   him    in   his    representative   capacity    in   state 
of  domicile. 
Jurisdiction  over  absent  citizens. 

Cited  in  note  (53  Am.  St.  Rep.  181),  on  jurisdiction  over  absent  citizens. 
"Duly  shown"  as  implying;  hearing;. 

Approved  in  Thompson  v.  Troup,  74  Conn.   123,  40  Atl.  907,  holding  charter 
provision  allowing  removal  for  sufficient  cause  duly  shown  implies  opportunity 
co  be  heard  as  to  sufficiency  of  cause. 
Effect  of  motive  of  legral  act. 

Cited  in  Dresser  v.  Hartford  L.  Ins.  Co.  80  Conn.  705,  70  Atl.  39,  holding  that 
improper  motive  in  doing  a  lawful  act  does  not  render  it  unlawful. 

32  L.  R.  A.  253,  BROWN  v.  RUSSELL,  166  Mass.  14,  55  Am.  St.  Rep.  357,  4.3 

N.  E.   1005. 
Privileges    as    reward    for    public    services. 

Cited  in  Opinion  of  the  Justices,   175  Mass.  602,  49  L.  R.  A.  565,  57   N.  E. 
675,  holding  power  in  legislature  to  grant  to  representatives  of  dead  office  holder, 
salary  he  would  receive  if  living. 
Preference   of  veterans. 

Cited  in  Opinion  of  the  Justices,  166  Mass.  595,  34  L.  R.  A.  60,  footnote  p. 
58.  44  N.  E.  625,  holding  constitutional,  act  providing  that  veterans  passing  civil 
service  examination  are  to  be  preferred;  Avers  v.  Hatch,  175  Mass.  491,  56  NT. 
E.  612,  holding  veteran  does  not,  as  assessor,  hold  office  or  employment  in  pub- 
lic service  entitling  him  to  hearing  before  removal;  State  v.  Garbroski,  111  Iowa, 
501,  56  L.  R.  A.  572,  82  Am.  Sit.  Rep.  524,  82  N.  W.  959,  holding  unconstitu- 
tional, statute  exempting  veterans  from  payment  of  peddler's  license;  State  v. 
Shedroi,  75  Vt.  284,  63  L.  R.  A.  181,  98  Am.  St.  Rep.  825,  54  Atl.  1081,  holding 
exemption  of  veterans  from  statutory  requirement  that  peddlers  pay  license 
tax  is  denial  of  equal  protection  of  laws;  Goodrich  v.  Mitchell,  68  Kan.  770, 
64  L.  R.  A.  947.  footnote  p.  945,  75  Pac.  1034,  upholding  constitutionality  of 
act  preferring  veterans  for  appointment  to  office  in  every  public  department  and 
upon  all  public  works  of  state;  State  v.  Whitcom,  122  Wis.  124,  99  N.  W.  468, 
holding  invalid  peddler's  license  law  which  exempted  partially  disabled  soldiers 
of  the  civil  war  from  its  provisions;  Com.  v.  Hana,  195  Mass.  267.  11  L.R.A. 
(X.S.)  803,  122  Am.  St.  Rep.  251,  81  N.  E.  149,  11  Ann.  Cas.  514,  on  same  point. 

Cited  in  footnotes  to  Re  Keymer,  35  L.  R.  A.  447,  which  holds  exemption  of 
veterans  from  competitive  examination  unconstitutional;  Goodrich  v.  Mitchell, 
64  L.R.A.  945,  which  upholds  statute  providing  for  preference  of  honorably  dis- 
charged veteran  in  appointment  to  office. 

C'ited  in  note  (10  L.R.A.  (N.S.)  826)  on  validity  of  statute  giving  veterans 
preference  in  appointment  to  office. 

Distinguished  in  Shaw  v.  Marshalltown,  131  Iowa,  137,  10  L.R.A. (X.S.)    830, 
104   X.   W.   1121,   9   Ann.   Cas.   1039,   holding  valid   statute   giving   veterans   of 
L.R.A.  Au.  Vol.  IV.— 53. 
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the  civil  war  preference  in  appointments  in  public  service;   Ransom  v.  Boston, 
192   Mass.   303,    78   X.   E.   481,   7    Ann.   Cas.   733,    holding  that   legislature    has 
power  to  provide  that  competent  veterans  of  the  civil  war  shall  have  preference 
in  the  labor  service  of  the  state. 
Conferring:  benefit**  In   consideration  of  past  services. 

Cited   in   note    (117    Am.    St.   Rep.    897)    on   power   to  confer   exemptions   or 
benefits  in  consideration  of  past  services. 
Class    legislation. 

Cited  in  Dixon  v.  Poe,  159  Ind.  497,  60  L.  R.  A.  310,  95  Am.  St.  Rep.  309,  05 
N.  E.  518,  holding  act  requiring  redemption  in  money  of  checks  issued  by  mer- 
chants in  payment  for  assigned  wages  of  coal  miners  is  void  as  class  legislation : 
Com.  v.  Porn,  196  Mass.  329,  17  L.R.A.(N.S.)  96,  82  N.  E.  31,  13  Ann.  Cas. 
569,  holding  that  fact  that  statute  governing  the  practice  of  medicine  is  con- 
strued to  include  the  practice  of  midwifery,  does  not  render  it  unconstitutional; 
Logan  v.  Lawrence,  201  Mass.  510,  88  X.  E.  9,  on  prohibition  against  extending 
special  privileges  to  a  class;  Carr  v.  State,  175  Ind.  265,  32  L.R.A.  (X.S.)  12"". 
93  X.  E.  1071  (dissenting  opinion),  on  statute  which  singles  out  baseball  and 
exempts  it  from  prohibitions  against  other  games,  as  class  legislation;  Adams 
v.  Standard  Oil  Co.  97  Miss.  905,  53  So.  692,  holding  that  statute  attempting 
to  create  class  of  confederate  soldiers,  and  exempt  them  from  payment  of  certain 
privilege  taxes  is  invalid  classification. 
Public  officers. 

Cited  in  Opinion  of  the  Justices,  95  Me.  586,  51  Atl.  224  (minority  opinion). 
Emery,  Whitehouse-  and  Peabody,  JJ.,  holding  office  of  fish  and  game  commis- 
sioner and  that  of  trustee  of  state  institution  "offices  of  profit;"  Atty.  Gen.  v. 
Drohan,  169  Mass.  535,  61  Am.  St.  Rep.  301,  48  X.  E.  279,  holding  quo  warninto 
will  not  lie  to  try  title  to  membership  in  political  committee,  as  public  i.-ilk-f . 
State  v.  Spaulding,  102  Iowa,  644,  647.  72  X.  W.  288,  holding  treasurer  of  com- 
missioners of  pharmacy,  appointed  by  them,  not  public  officer;  State  ex  rel.  Crow 
v.  Vallins,  140  Mo.  537,  41  S.  W.  887  (dissenting  opinion),  majority  holding 
one  performing  duties  of  chief  of  police  as  public  officer;  Atty.  Gen.  v.  Tilling- 
hast,  203  Mass.  543,  89  X.  E.  1058,  17  Ann.  Cas.  449,  holding  that  assistant 
city  auditor  is  an  office;  Greenough  v.  Lucey,  28  R.  I.  231,  66  Atl.  300,  holding 
that  membership  in  ward  committee  of  political  party  is  not  a  "public  office"; 
Garvey  v.  Lowell,  199  Mass.  51,  127  Am.  St.  Rep.  468,  85  X.  E.  182,  holding  that 
foreman  of  yard  of  city  health  department  is  not  an  officer;  State  ex  rel.  Jones 
v.  Sargent,  145  Iowa,  326,  27  L.R.A.  (X.S.)  734,  124  X.  W.  339  (dissenting  opin- 
ion), on  limitation  upon  power  of  legislature  to  prescribe  qualifications  for  hold- 
ing office. 

Cited  in  footnotes  to  Baltimore  v.  Lyman,  52  L.  R.  A.  406,  which  holds  su- 
perintendent of  public  instruction  not  a  municipal  officer;  State  v.  Loechner.  59 
L.  R.  A.  916,  which  holds  member  of  city  board  of  education,  ministerial  officer. 

Cited  in  notes    (63, Am.  St.  Rep.   183,   191,  192)    on  what  are  public  offices: 
(36  L.R.A.(X.S.)   881),  on  policemen  and  firemen  as  public  officers;   55  Am.  St. 
Rep.  370),  on  legislative  restrictions  on  right, to  hold  office. 
Civil    service    IIIAVM. 

Cited  in  note  (79  Am.  St.  Rep.  563),  on  constitutionality  of  civil  service  laws. 

32  L.  R.  A.  260,  COLUMBUS  BUGGY  CO.  v.  TURLEY,  73  Miss.  529,  53  Am.  St. 

Rep.  550,  19  So.  232. 

Hiulu-   under  sale  with   reservation   of  title. 
Cited  in  Clarke  Bros.  v.  McXatt,  132  Ga.  618,  26  L.R.A. (X.S.)    590,  64  S.  E. 
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795,  holding  that  vendor,  reserving  title  but  authorizing  vendee  to  resell,  can 
not  assert  his  title  against  purchaser  without  notice;  Parry  Mfg.  Co.  v.  Lowen- 
berg,  88  Miss.  535,  41  So.  262,  holding  that  where  vendor  sells  goods  for  purpose 
of  resale  by  vendee,  purchasers  from  the  latter  obtain  good  title  though  vendor 
retained  title  to  the  goods  as  security  for  purchase  price;  Re  Agnew,  178  Fed. 
484,  on  same  point;  Rex  Buggy  Co.  v.  Ross,  80  Ark.  390,  97  S.  W.  291,  holding 
vendee,  under  sale  reserving  title  in  vendor  as  security,  entitled  to  possession 
as  long  as  conditions  were  not  broken;  Starr  Piano  Co.  v.  Morrison,  159  Mich. 
586,  124  X.  W.  562,  holding  that  where  goods  were  furnished  to  be  sold  for  cash 
or  on  credit  reserving  title  in  vendor,  the  latter  may  recover  them  from  one- 
obtaining  them  in  a  trade. 

Cited  in  note  (134  Am.  St.  Rep.  280,  283).  as  to  when  a  person  holding  prop- 
erty under  conditional  sale  may  transfer  a  perfect  title. 

Distinguished  in  Watts  v.  Ainsworth,  89  Miss.  42,  119  Am.  St.  Rep.  700, 
42  So.  672;  Fairbanks  Co.  v.  Graves,  90  Miss.  459,  43  So.  675,— holding  that 
vendor  who  retains  title  of  goods  sold  to  secure  the  purchase  price,  may  assert 
his  title  against  purchaser  from  vendee,  where  vendor  did  not  know  it  was 
purchased  for  resale. 

32  L.  R.  A.  262,  YAZOO  &  M.  VALLEY  R.  CO.  v.  DAVIS,  73  Miss.  678,  55  Am. 

St.  Rep.  562,  19  So.  487. 
Surface   waters. 

Cited  in  Illinois  C.  II.  Co.  v.  Wilbourn.  74  Miss.  290,  21  So.  1,  holding  no 
absolute  liability  on  railroad  for  obstruction  of  surface  waters  by  embankment, 
unless  construction  improper;  Alabama  &  M.  R.  Co.  v.  Beard,  93  Miss.  306,  48 
So.  405,  on  liability  of  railroad  for  interference  with  surface  drainage;  Chi- 
cago, R.  I.  &  P.  R.  Co.  v.  Groves.  20  Okla.  113,  22  L.R.A.  (X.S.)  808,  93 
Pac.  755,  holding  railroad  compajiy  liable  for  damage  caused  by  its  obstructing 
the  flow  of  surface  water  in  a  natural  channel. 

Cited  in  notes  (85  Am.  St.  Rep.  724),  on  right  of  land  owner  to  accelerate  or 
diminish  flow  of  water  to  or  from  lands  of  another;  (22  L.R.A.(N.S.)  800). 
on  right  of  owner  of  lower  as  against  upper  landowner  to  obstruct  surface 
water  in  natural  channel. 

32  L.  R.  A.  265,  HARVEY  v.  LIXV1LLE  1MPROV.  CO.  118  X.  C.  693,  54  Am. 

St.  Rep.  749,  24  S.  E.  489. 
Voting-    trust. 

Followed  in  Bridgers  v.  Staton,  150  X.  C.  218,  63  S.  E.  892;  Sheppard  v. 
Rockingham  Power  Co.  150  X.  C.  781,  64  S.  E.  894;  Bridgers  v.  First  Xat.  Bank, 
152  X.  C.  298,  67  S.  E.  770,— holding  voting  trust  illegal;  Carnagie  Trust  Co. 
v  Security  L.  Ins.  Co.  Ill  Va.  22,  31  L.R.A. (X.S.)  1203.  68  S.  E.  412, 
21  Ann.  Cas.  1287,  holding  that  voting  '  trust  agreements  are  not  per  se 
illegal;  Warren  v.  Pirn,  66  X.  J.  Eq.  393,  59  Atl.  773,  holding  that  irrevocable 
voting  trusts  are  illegal;  Sheppard  v.  Rockingham  Power  Co.  150  X.  C.  778, 
64-'S.  E.  894,  holding  invalid  agreement  by  which  stockholders  lost  right  to 
vote  for  a  specified  period;  Morgan  v.  Hartley  Oil  &  Gas  Co.  35  Pittsb.  L. 
J.  X.  S.  62,  30  Pa.  Co.  Ct.  22.  holding  that  pooling  arrangement  by  which 
stock  is  placed  in  hands  of  trustee  for  voting  purposes  is  revocable  at  any 
time;  Morel  v.  Hoge,  130  Ga.  631,  16  L.R.A.(X.S.)  1146,  61  S.  E. '487,  14 
Ann.  Cas.  935,  holding  invalid  agreement  by  which  holders  of  half  th»> 
stock  should  control  the  corporation  and  name  its  officers  for  an  indefinite  time'. 

Cited  in  footnote  to  Smith  v.  San  Francisco  &  X.  P.  R.  Co.  35  L.  R.  A.  309, 
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which  holds  valid,  agreement  by  purchasers  of  majority  of  stock  to  vote  same  as 
unit  for  specified  period. 

Cited  in  notes  (16  L.R.A.(N.S.)  1146),  on  validity  of  agreements  to  control 
voting  power  of  stock;  (31  L.R.A.(N.S.)  1187),  on  validity  of  agreements  to 
control  voting  power  of  stock;  (56  Am.  St.  Rep.  150),  on  agreements  to  control 
future  voting  of  corporate  stock. 

32  L.  R.  A.  266,  GREGG  v.  GROESBECK,  11   Utah.  310,  40  Pac.  202. 
Conditional    transfer    of    note. 

Cited  in  State  Bank  v.  Burton-Gardner  Co.  14  Utah,  423.  48  Pac.  402,  holding 
guarantors  of  note,  delivering  it  to  payee  subject  to  condition  that  others  sign, 
not  liable  without  such   signatures. 
Parol  evidence  of  condition. 

Cited  in  note  (128  Am.  St.  Rep.  626),  on  parol  evidence  of  conditions 
in  bills  and  notes. 

32  L.  R.  A.  270,  MOTT  v.  UNDERWOOD,  148  N.  Y.  463,  51  Am.  St.  Rep.  711, 

42  N.  E.  1048. 
Oyster*  as   subject   of   larceny. 

Criticized   in   People  v.   Wanzer,  43  Misc.   137,   88   N.   Y.   Supp.   281,   holding 
oysters  or  clams  planted  in  public  waters  in  inclosed  bed  subject  of  larceny. 
Injunction    to   protect   oyster   beds. 

Cited  in  note   (3  L.R.A.  (N.S.)   206),  on  injunction  against  trespass  upon,  or 
interference   with,   oyster   beds. 
Right    to   fish. 

C'ited  in  note   (60  L.  R.  A.  516)   on  right  of  cotenant  to  fish. 

32  L.  R.  A.  273,  DAILEY  v.  SUPERIOR  COURT,  112  Cal.  94,  53  Am.  St.  Rep. 

160,  44  Pac.  458. 
Injunction   against   publications. 

Cited  in  Marx  &  II.  Jeans  Clothing  Co.  v.  Watson,  168  Mo.  147,  56  L.  R.  A. 
957,  90  Am.  St.  Rep.  440,  67  S.  W.  391,  denying  right  to  enjoin  publication  of  in- 
vitation to  boycott. 

Cited    in   note    (18   L.R.A. (N.S.)    713).    holding   that   equity   will    not   enjoin 
publication  by  labor  organization  of  declaration  that  merchant  is  unfair. 
Freedom   of  speech  and   press. 

Cited  in  Lindsay  &  Co.  v.  Montana  Federation  of  Labor.  37  Mont.  277,  18 
L.R.A.  (N.S.)  713,  127  Am.  St.  Rep.  722,  96  Pac.  127,  holding  that  injunction 
will  not  be  granted  to  restrain  labor  union  from  publishing  "unfair"  circular 
urging  boycott. 

Cited  in  note  (32  L.  R.  A.  833)  on  constitutional  freedom  of  speech  and  of 
the  press. 

32  L.  R.  A.  276,  CINCINNATI  STREET  R.  CO.  v.  SNELL,  54  Ohio  St.  197,  43 

X.  E.  207. 
What    constitutes    n.-u  I  iu<-n<-«-. 

Cited  in  Wheeler  v.  Northern  Ohio  Traction  Co.  6  Ohio  C.  C.  N.  S.  414. 
27  Ohio  C.  C.  524,  holding  that  electric  company  sending  excessive  current 
through  lamps  is  liable,  though  accident  would  not  have  happened  if  lamp 
was  perfectly  insulated. 
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—  .Vs   to   persons   «-r«i«.«.l  im    tracks. 

Cited  in  Vetter  v.  Cincinnati  Traction  Co.  13  Ohio  C.  C.  N.  S.  36.  holding 
railway  negligent,  where  child  is  struck  at  crossing  by  car  running  at  exces- 
sive speed,  without  being  under  control  or  sounding  gong;  Cincinnati  Traction 
Co.  v.  Dorenkemper,  13  Ohio  C.  C.  N.  S.  90,  32  Ohio  C.  C.  241,  holding  that 
charge  that  if  motorman  could  by  use  of  ordinary  care  have  avoided  striking 
buggy  crossing  tracks  between  crossings,  company  is  liable,  if  plaintiff  was  not 
negligent,  is  correct;  Cain  v.  Traction  Co.  13  Ohio  S.  &  C.  P.  Dec.  396, 
holding  that  rights  of  street  car  and  vehicle  at  crossing  are  equal  and  each 
driver  is  bound  to  use  ordinary  care  to  avoid  collision;  Cincinnati  Traction 
Co.  v.  Jennings,  7  Ohio  N.  P.  N.  S.  466,  19  Ohio  S.  &  C.  P.  Dec.  341,  holding 
that  motorman  should  have  car  under  control  so  as  to  avoid,  if  possible,  col- 
lision with  vehicle  crossing  track;  Camden  Interstate  R.  Co.  v.  Broom,  71  C. 
C.  A.  641,  139  Fed.  598.  holding  motorman,  of  car  approaching  crossing  where 
children  are  gathered  bound  to  take  precautions  to  avoid  injuring  them; 
Indianapolis  Street  R.  Co.  v.  Bolin,  39  Ind.  App.  175,  78  N.  E.  210;  Indian- 
apolis Street  R.  Co.  v.  Tenner,  32  Ind.  App.  320,  67  N.  E.  1044  (dissenting 
opinion), — on  street  cars  having  no  superior  rights  in  city  streets. 

Cited  in  footnotes  to  Citizens'  R.  Co.  v.  Ford,  46  L.R.A.  457,  which  holds 
ordinance  requiring  person  "riding  or  driving"  to  check  up  or  halt  at  cross- 
ing not  applicable  to  electric  car;  Smith  v.  Union  Tunk  Line,  45  L.R.A.  169, 
which  holds  running  two  cable  cars  past  each  other  at  much  frequented 
crossing  without  signal,  gross  negligence;  Roberts  v.  Spokane  Street  R.  Co. 
o4  L.R.A.  184,  which  holds  street  car  company  not  free  from  negligence 
per  se  in  having  cars  meet  at  busy  street  crossing  while  running  at  rate 
of  2£  miles  an  hour. 

Cited  in  note  (46  L.R.A.  457)  as  to  liability  of  street  railway  company 
for  injuries  to  persons  at  street  crossings. 

—  AM   to   persons   crossing   behind   car. 

Cited  in  Interurban  R.  &  Terminal  Co.  v.  Hines,  13  Ohio  C.  C.  N.  S.  169, 
holding  that  operators  of  interurban  car  running  on  street  car  tracks  are 
bound  to  use  same  care  as  street  car  company  toward  passenger  alighting  from 
street  car;  Cincinnati  Traction  Co.  v.  Johnson,  13  Ohio  C.  C.  N.  S.  435,  hold- 
ing that  ordinary  care  on  part  of  railway  does  not  consist  in  doing  every- 
thing in  its  power  to  avoid  injury  to  person  walking  from  behind  car  at 
crossing;  Stewart  v.  Omaha  &  C.  B.  Street  R.  Co.  88  Neb.  212,  129  X.  W. 
440,  holding  that  motorman  should  give  warning  and  have  car  under  control 
on  approaching  street  intersection  where  car  on  opposite  track  is  discharg- 
ing passengers. 

Cited   in   note    (4   L.R.A.  (X.S.)    730,    731),   on    injury   to   street  car   passen- 
ger  who   upon   alighting   passes   around   end   of   car,   and    is   struck   by   car   on 
other   track. 
What  constitutes  contrilmtory   m-ti  I  ii:  ••n<-«-- 

Cited  in  Toledo,  F.  &  X.  R.  Co.  v.  Gilbert,  2  Ohio  C.  C.  X.  S.  438,  24  Ohio 
C.  C.  188,  holding  that  person  driving  along  track  and  looking  behind  twice  for 
car  within  short  distance  is  not  negligent. 

Cited  in  footnote  to  Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  34 
L.R.A.  350,  which  holds  bicyclist  negligent  in  continuing  on  track  until  struck 
by  street  car. 

—  Persons   crossing   tracks. 

Cited  in  Ficker  v.  Cleveland..  C.  C.  &  St.  L.  R.  Co.  6  Ohi.  X.  P.  37,  holding 
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it  not  negligence  as  matter  of  law  in  child  of  five  running  from  way,  on 
which  defendant  permitted  to  go,  upon  track  in  front  of  car  approaching 
without  warning;  Baltimore  &  O.  R.  Co.  v.  McClellan,  69  Ohio  St.  158.  68 
X.  E.  816,  holding  verdict  should  be  directed  for  defendant  company  where 
deceased  stepped  on  railroad  track  without  looking  or  listening,  and  was 
struck  by  passing  train:  Bethel  v.  Cincinnati  Street  R.  Co.  15  Ohio  C.  C.  385. 
8  Ohio  C.  D.  312,  holding  that  person  walking  behind  wagon  on  one  track 
and  stepping  out  on  other  track  between  crossings  without  looking  is  negli- 
gent: Schausten  v.  Toledo  Consol.  Street  R.  Co.  18  Ohio  C.  C.  6!)5,  7  Ohio 
C.  D.  393,  holding  that  person  driving  across  track  between  crossings  with- 
out looking  is  negligent:  Cincinnati  Traction  Co.  v.  Renner,  13  Ohio  C.  C. 
X.  S.  480,  holding  that  failure  to  look  when  about  to  cross  street  railway  is 
not  negligence  per  se:  Day  v.  Columbus  R.  Co.  1  Ohio  X.  P.  X.  S.  373,  14 
Low.  D.  275,  holding  that  rules  of  contributory  negligence  as  to  crossing 
steam  railroad  does  not  apply  to  crossing  of  interurban  railway  on  country 
highway:  Bremer  v.  St.  Paul  C.  R.  Co.  107  Minn.  333.  21  L.R.A.  (X.S.)  887. 
12u  X.  W.  382,  holding  pedestrian  not  required  to  exercise  same  degree  of 
care  in  crossing  street  railway  as  is  required  at  steam  railroad  crossing; 
O'Brien  v.  St.  Paul  City  R.  Co.  98  Minn.  207.  108  X.  W.  805,  holding  same 
but  that  he  must  exercise  reasonable  care  to  avoid  injury;  Perjue  v.  Citi- 
zens' Electric  Light  &  Gas  Co.  131  Iowa.  713.  109  X.  W.  280.  holding  the  same 
and  that  question  of  negligence  in  crossing  is  for  the  jury  where  men  might  differ 
thereon:  Stewart  v.  Omaha  &  C.  B.  Street  R.  Co.  88  Neb.  212,  129  X.  W. 
440.  Ann.  Cas.  1912  B,  861.  holding  that  street  railway  company  and  traveler 
have  equal  rights  on  city  streets,  and  each  must  observe  due  care  to  avoid 
accidents. 

Cited  in  footnotes  to  Atlantic  City  R.  Co.  v.  Goodin,  45  L.  R.  A.  671,  which 
holds  passenger  starting  across  intervening  track  after  alighting  not  required 
to  look  and  listen  for  trains:  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher. 
64  L.R.A.  344,  which  sustains  right  of  one  about  to  cross  street  car  tracks 
to  believe  that  car  is  running  at  lawful  speed  and  is  under  control :  Marden 
v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  69  L.R.A.  300,  which  holds  failure 
to  look  and  listen  before  crossing  street  car  track  at  public  crossing  not  negli- 
gence per  se;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  53  L.R.A.  618. 
which  requires  traveler  to  look  and  listen  before  crossing  street  car  track  at 
place  reasonably  certain  to  effect  purpose:  Hoelzel  v.  Crescent  City  R.  Co. 
38  L.R.A.  708,  which  requires  pedestrian  to  stop,  look,  and  listen  before 
crossing  electric  railway  track. 

Distinguished  in  Evansville  Street  R.  Co.  v.  Gentry,  147  Ind.  412,  37  L.R.A.  380. 
footnote  p.  378,  62  Am.  St.  Rep.  421,  44  X.  E.  311,  holding  rules  as  to 
crossing  steam  railroads  not  strictly  applicable  to  street  railroads;  Moore  v. 
St.  Louis  Transit  Co.  95  Mo.  App.  737.  holding  failure  to  look  and  listen  for 
street  car  not  contributory  negligence  per  se,  when  car  going  in  same  direction 
had  just  passed:  Bethel  v.  Cincinnati  Street  R.  Co.  15  Ohio  C.  C.  385,  holding 
it  negligence  precluding  recovery  to  turn  from  behind  wagon  across  track. 
without  looking  for  car.  between  street  crossings:  Schausten  v.  Toledo  Consol. 
Street  R.  Co.  18  Ohio  C.  C.  695.  holding  it  contributory  negligence  to  drive 
closed  vehicle  across  stret  railroad  track  without  looking  and  listening. 

Disapproved  in  Hornstein  v.  United  R.  Co.  195  Mo.  456.  4  L.R.A.  (X.S.)  729. 
113  Am.  St.  Rep.  693,  92  S.  W.  844,  6  Ann.  Cas.  699.  holding  it  to  be  the  duty 
of  pedestrians  to  stop  look  and  listen  before  crossing  street  car  tracks. 
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Person    -walking    from    behind    car   onto   track. 

Cited  in  Cincinnati  Street  R.  Co.  v.  McBee,  4  Ohio  N.  P.  X.  S.  15,  15  Ohio  S.  <fc 
C.  P.  Dec.  447,  holding  passenger  passing  around  rear  of  car  and  struck  by  rapid- 
ly moving  car  not  negligent  in  absence  of  clear  proof  of  proper  warning. 

Cited  in  footnotes  to  Baltimore  Traction  Co.  v.  Helms,  36  L.R.A.  215,  which 
holds  attempt  by  one  alighting  from  street  car  to  cross  other  track  with- 
out looking  for  car,  negligence;  Chattanooga  Electric  R.  Co.  v.  Boddy,  51  L.R.A. 
885,  which  holds  one  going  behind  street  car  from  which  he  has  alighted  to 
parallel  track,  where  he  is  struck,  not  a  passenger;  Gargan  v.  West  End 
Street  R.  Co.  49  L.R.A.  421,  which  denies  passenger's  right  of  action  for  falling 
over  disarranged  fender  while  attempting  to  pass  behind  car  in  dark,  after 
alighting. 

Distinguished  in  Manville  v.  Indiana,  C.  &  E.  R.  Co.  9  Ohio  X.  P.  N.  S. 
511,  holding  that  woman  getting  off  car  while  temporarily  blinded  by  lights 
going  out  and  walking  around  rear  end  and  falling  over  fender  is  negligent. 
"When  in-ii  I  iii«-:ii-<-  is  question  for  jury. 

Cited  in  Burton  Teleph.  Co.  v.  Gordon,  4  Ohio  C.  C.  X.  S.  10,  25  Ohio  C.  C. 
648,  holding  that  negligence  of  telephone  company  is  question  for  jury,  where 
wire  breaks  and  injures  traveler  on  highway;  Holmes  v.  Ashtabula  Rapid 
Transit  Co.  10  Ohio  C.  D.  644,  holding  that  negligence  in  attempting  to  alight 
from  moving  street  car  is  question  for  jury;  Ficker  v.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  7  Ohio  X.  P.  601,  9  Ohio  S.  &  C.  P.  Dec.  805,  holding  that  negligence 
of  railroad  in  running  car  silently  without  warning  past  place  where  chil- 
dren play  is  question  for  jury. 
— —  Contributory  negligence  of  persona  crossing  track*. 

Cited  in  Smith  v.  Union  Trunk  Line,  18  Wash.  356,  45  L.R.A.  173,  51  Pac. 
400,  holding  contributory  negligence  in  failing  to  look  and  listen,  for  jury, 
where  car  approached,  without  warning  and  at  high  speed,  car  from  which 
plaintiff  alighted;  Bass  v.  Xorfolk  R.  £  Light  Co.  100  Va.  7,  40  S.  E.  100, 
holding  failure  to  look  and  listen  before  crossing  street  railway  track  not 
negligence,  as  matter  of  law;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120 
Iowa,  658,  95  X.  W.  161  (dissenting  opinion),  majority  upholding  verdict 
directed  for  defendant  railway  company,  where  deceased  walked  upon  track 
without  looking  and  was  struck  by  car  running  at  excessive  speed;  Stanley 
v.  Cedar  Rapids  &  M.  C.  R.  Co.  119  Iowa,  532,  93  X.  W.  489,  holding  question 
whether  person  injured  at  crossing  exercised  ordinary  care  and  prudence,  ordi- 
narily for  jury;  Savior  v.  Union  Traction  Co.  40  Ind.  App.  387,  81  X.  E.  94, 
holding  pedestrian  not  bound,  as  a  matter  of  law,  to  look  and  listen  before 
crossing  street  railway  tracks;  Pennsylvania  Co.  v.  Trainer.  18  Ohio  C.  C.  719. 
7  Ohio  C.  D.  570,  holding  that  negligence  of  person  crossing  railroad  in 
front  of  train  at  crossing  where  ordinance  requires  slackening  of  speed  is 
question  for  jury;  Hine  v.  Erie  R.  Co.  6  Ohio  C.  C.  X.  S.  11,  27  Ohio  C.  C.  159, 
holding  that  negligence  of  person  driving  across  grade  crossing,  where  view 
is  unnecessarily  obstructed  by  railroad,  is  question  for  jury;  McBee  v.  Cin- 
cinnati Street  R.  Co.  13  Ohio  S.  &  C.  P.  Dec.  580,  holding  that  negligence  of 
passenger  going  behind  car  and  crossing  track  without  looking  is  question 
for  jury;  Miller  v.  Cincinnati  Traction  Co.  18  Ohio  S.  &  C.  P.  Dec.  471. 
holding  that  negligence  of  girl  of  fourteen  in  crossing  in  front  of  car  which 
suddenly  increased  its  speed  is  question  for  jury:  Stewart  v.  Omaha  &  C.  B. 
Street  R.  Co.  83  Xeb.  103.  118  X.  W.  1106.  holding  question  of  negligence  at 
street  railway  crossing  to  be  for  jury  where  person  alighting  from  car  vvae 
struck  bv  car  on  other  track. 


32  L.R.A.  276]  L.  R.  A.  CASES  AS  AUTHORITIES.  840 

Distinguished  in  Cleveland  Electric  R.  Co.  v.  Wadsworth,  1  Ohio  C.  C.  X.  S. 
485,   25    Ohio   C.   C.    370,   holding   that    passenger    passing   around   rear    of   car 
without  paying  any  attention  to  his  surroundings  is  negligent  as  matter  of  law. 
Determination    of    attention    upon    which    persona   migrht    differ. 

Cited  in  Quay  v.  Quay,  4  Ohio  X.  P.  X.  S.  539,  16  Ohio  S.  &  C.  P.  Dec.  443. 
holding  that  verdict  for  defendant  should  be  directed,  if  only  rational  view  of 
plaintiff's  evidence  is  that  it  has  not  proved  anything  and  fair-minded  men 
could  not  differ  about  it;  Xorth  American  Acci.  Ins.  Co.  v.  Galick,  25  Ohio 
C.  C.  398,  to  point  that  finding  as  to  negligent  exposure  to  obvious  danger 
must  stand,  if  fair-minded  persons  might  reasonably  differ  thereasto. 
Electric  car  n-  vehicle. 

Cited  in  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Urbaiia,  B.  &  N.  R.  Co.  5  Ohio 
C.  C.  X.  S.  588,  26  Ohio  C.  C.  187,  holding  that  electric  car  is  vehicle  in 
respect  to  rights  on  street. 

32  L.  R.  A.  280,  BRADLEY  v.  SOUTHERN  NEW  ENGLAND  TELEPH.  CO.  fi(\ 

Conn.  559,  34  Atl.  499. 
Control  over  trees  on   highway. 

Approved  in  Bronson  v.  Albion  Teleph.  Co.  67  Neb.  113,  60  L.  R.  A.  427, 
footnote  p.  426,  93  X.  YV.  201,  holding  telephone  company  liable  to  abutting 
owner  for  injury  to  trees  along  street. 

Cited  in  footnotes  to  Vanderhurst  v.  Tholcke,  35  L.  R.  A.  267,  which  holds  de- 
termination of  city  council  that  trees  on  sidewalk  are  obstruction,  conclusive; 
Wyant  v.  Central  Teleph.  Co.  47  L.  R.  A.  497,  which  sustains  telephone  company's 
right  to  do  necessary  trimming  of  trees  in  highway  without  giving  owner  oppor- 
tunity to  do  so;  Stretch  v.  Cassopolis,  51  L.  R,  A.  345,  which  denies  right  to  re- 
move shade  trees  from  street  without  notice  to  abutter;  Miller  v.  Detroit.  Y.  &  A. 
A.  R.  Co.  51  L.  R.  A.  955,  which  sustains  street  railway  company's  right  to  re- 
move obstructing  shade  trees,  without  compensation  to  abutter;  Hazlehurst  v. 
Mayes.  64  L.  R.  A.  805,  which  denies  owner's  right  of  action  for  necessary  trim- 
ming of  trees  in  highway  for  installation  of  electric  lighting  system  for  city: 
Brown  v.  Asheville  Electric  Co.  69  L.R.A.  631,  which  holds  municipal  au- 
thority to  place  electric  light  poles  and  wires  on  designated  sidewalk  no 
defense  against  liability  for  damage  from  removal  of  trees. 

Cited  in  note   (20  L.R.A. (N.S.)    815),  on  authority  of  municipality  to  cut  or 
trim   tree  on   private  property  to   facilitate  use  of  street. 
Injury   to    tree*   by   KHM. 

Cited  in  footnote  to  Donahue  v.  Keystone  Gas  Co.  70  L.R.A.  761,  which 
holds  gas  company  negligently  permitting  gas  to  escape  from  pipes  in  highway 
liable  for  resulting  injury  to  shade  trees  in  front  of  abutting  property  though 
fee  of  street  is  in  public. 

32  L.  R.  A.  283,  MEYER  v.  ESTES.  164  Mass.  457,  41  X.  E.  683. 
Restrictions   on   sale   of   personal   property. 

Cited  in  Garst  v.  Hall  &  L.  Co.  179  Mass.  591,  55  L.  R.  A.  638,  61  N.  E.  219, 
holding  that  maker  of  proprietary  article  cannot  control  price  at  which  purchaser 
from  him  resells  it. 

Cited  in  note   (55  L.  R.  A.  633)   on  right  of  purchaser  of  personal  property  to 
sell  or  use  it,  free  from  restrictions  affecting  it  in  vendor's  hands. 
••I  ••:!•!!  r.-    of    damages. 

Cited  in  notes  (56  L.R.A.  303)  on  conflict  of  laws  as  to  measure  of  damages; 
(91  Am.  St.  Rep.  724),  on  conflict  of  laws  as  to  measure  of  damages. 
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Penalty   or   liquidated   daumgres. 

Cited  in  footnotes  to  Chicago  House-Wrecking  Co.  v.  United  States,  53  L.  R.  A. 
122,  which  holds  stipulation  for  certain  sum  as  damages  for  failure  to  remove 
building  by  certain  time,  penalty,  when  actual  damages  easily  assessable;  State 
v.  Larson,  54  L.  R.  A.  487,  which  holds  amount  of  liquor  license  bond,  a  penalty; 
Kilbourne  v.  Burt  &  B.  Lumber  Co.  55  L.  R.  A.  275,  which  holds  provision  for 
retaining  15  cents  per  hundred  feet  for  logs  not  delivered  by  specified  date,  one 
for  liquidated  damages;  Salem  v.  Anson,  56  L.  R.  A.  169,  which  holds  stipulated 
amount  to  be  paid  to  city  for  failure  to  complete  electric  light  plant  within  speci- 
fied time,  liquidated  damages. 
Conflict  of  laws. 

Cited  in  Jennings  v.  Moore,  189  Mass.  207,  75  X.  E.  214,  holding  note  to 
be  contract  of  state  where  dated,  and  agreement  pursuant  to  which  it  was 
made  was  entered  into,  though  it  was  signed  in  another  state. 

Distinguished   in  Dorr  Cattle  Co.  v.   Des  Moines  Nat.   Bank,   127   Iowa,   164, 
98  X.  W.  918,  4  Ann.  Cas.  519,  holding  recovery  of  damages  for  malicious  prose- 
cution to  be  governed  by  the  lex  fori  though  the  right  of  action  is  governed  by 
the  law  of  the  state  where  the  wrong  was  done. 
Rights  under  copyright. 

Cited  in  Bobbs-Merrill  Co.  v.  Strauss,  139  Fed.  185,  on  owner  of  copy- 
right who  has  parted  with  all  his  right,  as  having  no  right  to  restrict  the 
right  of  further  alienation. 

32  L.  R.  A.  289,  WESXER  v.  O'BRIEX,  56 -Kan.  724,  54  Am.  St.  Rep.  604,  44 

Pac.  1090. 
Jurisdiction    over    absent    citizens. 

Cited  in  note   (53  Am.  St.  Rep.  185),  on  jurisdiction  over  absent  citizens. 
Award   of  alimony. 

Approved  in  Benner  v.  Benner,  63  Ohio  St.  227,  58  X.  E.  569,  sustaining  service 
by  publication  in  action  for  alimony  against  nonresident  to  appropriate  real  prop- 
erty in  state. 

Cited  in  Hood  v.  Hood,  130  Ga.  614,  19  L.R.A.  (X.S.)  195,  61  S.  E.  471, 
14  Ann.  Cas.  359,  holding  that  personal  judgment  for  temporary  alimony 
and  attorney's  fees  can  not  be  rendered  against  nonresident  defendant  served 
only  by  publication;  McCormick  v.  McCormick,  82  JCan.  47,  107  Pac.  546, 
holding  foreign  judgment  of  divorce  upon  service  by  publication  valid  and  a 
complete  bar  to  action  for  alimony  in  this  state. 

Cited  in  footnote  to  Sprague  v.  Sprague,  42  L.  R.  A.  419,  which  holds  action  for 
alimony  barred  by  preceding  judgment  for  alimony  in  action  for  divorce  brought 
by  husband,  of  which  court  had  jurisdiction. 

Cited   in  note    (9   L.R.A.  (X.S.)    594),   on  power   to  grant  alimony   in  divorce 
suit   without   personal    service    of   process. 
Divorce. 

Cited  in  footnote  to  Dunham  v.  Dunham,  35  L.  R.  A.  70,  which  denies  validity 
of  divorce  in  other  state  by  woman  going  there  solely  to  get  divorce. 

Cited  in  note  (59  L.  R.  A.  178)  on  conflict  of  laws  on  subject  of  divorce. 

32  L.  R.  A.  293,  HANSON  v.  LITTLE  SISTERS  OF  THE  POOR,  79  Md.  434,  32 

Atl.  1052. 
Charitable   sifts. 

Followed  in  Erhardt  v.  Baltimore  Monthly  Meeting  of  Friends,  93  Md.  680,  49 
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Atl.  561,  sustaining  as  sufficiently  certain,  trust  to  corporation  empowered  to 
conduct  educational  and  religious  operations,  to  hold  as  should  seem  best  and 
apply  income  to  use  of  school  kept  by  it. 

Cited  in  Re  Merchant.  143  Cal.  542.  77  Pac.  475,  upholding  bequest  to  charitable 
society  with  request  that  the  money  be  used  to  equip  hospital;  Baltzell  v. 
Church  Home,  110  Md.  269,  73  Atl.  151,  holding  valid  gift  to  Church  Home 
to  be  kept  separate  and  income  used  to  maintain  aged  and  infirm  persons  at 
the  home  or  for  free  beds  in  Home  infirmary :  Ege  v.  Hering,  108  Md.  418, 
70  Atl.  221,  holding  valid  gift  to  Church  Home  to  endow  a  bed  therein;  Board- 
man  v.  Hitchcock,  136  App.  Div.  257,  120  N.  Y.  Supp.  1039,  holding  bequest  to 
Board  of  Foreign  Missions  to  be  used  for  the  purpose  of  higher  education 
valid;  Clearspring  Twp.  v.  Blough,  173  Ind.  26,  88  N.  E.  511,  on  sufficiency 
of  provisions  of  will  to  create  charitable  gift  enforceable  in  equity. 

Cited  in  footnotes  to  People  ex  rel.  Ellert  v.  Cogswell,  35  L.  R.  A.  269,  which 
sustains  trust  for  educating  boys  and  girls,  not  confined  to  poor  ones;  Re  John, 
36  L.  R.  A.  242,  which  sustains  bequest  for  maintenance  of  free  public  schools; 
Thompson  v.  Brown,  62  L.  R.  A.  398,  which  upholds  devise  of  fund  for  distribu- 
tion by  executor  "to  the  poor  in  his  discretion." 

Cited  in  notes   (63  Am.  St.  Rep.  258),  on  what  are  charitable  uses  or  tru-ts: 
(64  Am.  St.  Rep.  759),  on  certainty  and  unity   required   in   charitable  trusts: 
(14    L.R.A.  (N.S.)     113),    on    enforcement    of    general    bequest    for    charity    or 
religion. 
—  Object   germane   to   purpose   of   corporation. 

Approved  in  Dye  v.  Beaver  Creek  Church,  48  S.  C.  455,  59  Am.  St.  Rep.  724, 
26  S.  E.  717,  holding  object  of  trust  for  tuition  of  poor  children  germane  to  pur- 
poses of  foundation  of  Baptist  Church. 
l<  iu  li  l    to   dispute    i  riiHi . 

Followed  in  Re  Stickney,  85  Md.  106,  sub  nom.  Congregational  Church  Bldg. 
Soc.  v.  Everitt,  35  L.  R.  A.  697,  footnote  p.  693,  60  Am.  St.  Rep.  308,  36  Atl.  654, 
and  Hagerstown  Mfg.  Min.  &  Land  Improv.  Co.  v.  Keedy,  91  Md.  438,  46  Atl. 
965,  denying  right  of  heirs  or  next  of  kin  to  question  legal  capacity  of  corpora- 
tion to  take  bequest  in  excess  of  statutory  amount. 

Approved  in  Brigham  v.  Peter  Bent  Brigham  Hospital,  126  Fed.  801,  holding 
gift  to  corporation  in  excess  of  its  legal  capacity  to  take  can  be  attacked  in  direct 
proceedings  instituted  by  state,  but  not  collaterally  by  heirs;  Farrington  v.  Put- 
nam, 90  Me.  427,  38  L.  R.  A.  348,  footnote  p.  339,  37  Atl.  652,  holding  bequest  to 
charitable  corporation  in  excess  of  amount  permitted  by  statute  voidable  by  state 
only. 

Cited  in  Hubard  v.  Worcester  Art  Museum,  194  Mass.  288,  9  L..RA. (X.S.) 
694,  80  N.  E.  490,  10  Ann.  Cas.  1025,  holding  that  state  only  can  question  right 
of  charitable  corporation  to  hold  gift  to  it  which  is  in  excess  of  amount 
authorized  by  its  charter:  West  Virginia  Pulp  &  Paper  Co.  v.  Miller,  100 
C.  C.  A.  176,  176  Fed.  293,  on  state  alone  as  having  power  to  question  right 
of  church  organization  to  hold  land  given  to  it. 

Cited  in  notes  (60  Am.  St.  Rep.  319).  on  right  of  heirs  to  assail  legacy  to 
corporation;  (9  L.R.A. (X.S.)  689),  on  right  of  private  persons  to  question 
power  of  corporation  to  take  property  by  will:  (33  L.R.A. (N.S.)  356,  360), 
as  to  who  may  take  advantage  of  statute  rendering  foreign  corporation  in- 
capable of  taking  title. 
Corporation'*  riulii  to  take  aftaigrnnient  of  canae  of  action. 

Cited  in  footnote  to  John  V.  Farwell  Co.  v.  Josephson,  37  L.  R.  A.  138,  which 
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denies  right  to  interpose  want  of  corporate  power  to  take  assignment  of  cause  of 

action  as  defense. 

Executed    g-lft    to    unincorporated    association. 

Cited  in  Snowden  v.  Crown  Cork  &  Seal  Co.  114  Md.  656,  80  Atl.  510.  Ann. 
Cas.   1912   A,  679,  holding  that  executed  transfer  of  shares   of  stock,  made  by 
way  of   gift   inter   vivos   to   unincorporated   association   is   valid. 
Protection    of    corporation    illegally    inUinu     title    imiiinM     wrong-doer. 

Cited  in  Excelsior  Ref.  Co.  v.  Sun  Oil  Co.  11  Del.  Co.  Rep.  307,  holding  that 
foreign   corporation  which   has   acquired  title  and  possession  of  land,   although 
forbidden  by  law  to  own  real  estate  is  entitled  to  protection  as  against  wrong- 
doer. 
Effect   on    liability   of   transfer   to   corporation   incapable   of   taking   title. 

Cited  in  note  (33  L.R.A. (N.S.)  362),  on  continued  duty  and  liability  of  pub- 
lic service  corporation  conveying  property  to  foreign  corporation  incapable 
of  taking  title. 

32  L.  R.  A.  298,  ORTH  v.  ORTH,  145  Ind.  184,  57  Am.  St.  Rep.  185,  44  N.  E.  17, 

42  N.  E.  277. 
What    «-.,iisi  MIIK-S    will. 

Cited   in   note    (89   Am.   St.   Rep.   492),   on   what  constitutes   a   testamentary 
writing. 
Attestation    of    will. 

Cited    in    note    (114    Am.    St.    Rep.    211),    on   attestation    and    witnessing   of 
wills. 
I'ndue    influence. 

Cited  in  footnote  to  Kennedy  v.  Dickey,  68  L.R.A.  317,  which  holds  will  not 
annulled  for  undue  influence  by  honest  and  moderate  intercession  or  persuasion 
unaccompanied   with   fraud,   deceit,   threats   or   putting   in   fear. 
Precatory    words    in    will. 

Cited  in  Mitchell  v.  Mitchell,  143  Ind.  116,  42  N.  E.  465,  holding  devise  of 
laud  not  affected  by  subsequent  statement  in  will,  of  testator's  "request  and  wish" 
as  to  disposition  by  devisee;  Rogers  v.  Winklespleck.  143  Ind.  376,  42  N.  E.  746, 
holding  fee  simple  absolute  given  by  devise  of  residue  to  wife  "subject  to  a  di- 
•,  ision"  among  children  "in  accordance  with  their  obedience  to  her,  as  she  shall 
deem  proper;"  Fowler  v.  Duhme,  143  Ind.  260,  42  N.  E.  623,  and  Mulvane  v. 
Rude.  146  Ind.  481,  45  N.  E.  659,  holding  devise  in  fee  not  cut  down  unless  by 
provisions  as  clear,  certain,  and  effective  as  those  creating  the  fee;  Snod- 
grass  v.  Brandenburg,  164  Ind.  67,  72  N.  E.  1030,  holding  that  will  which 
gives  the  entire  estate  to  wife  devises  to  her  a  fee  simple,  though  the  will  also 
contain  request  that  upon  her  death  the  estate  be  divided  among  the  chil- 
dren; Smullin  v.  Wharton,  73  Xeb.  686,  103  N.  W.  288.  holding,  not  enforce- 
able, a  request  in  will  that  the  "bulk  of  the  property"  should  be  disposed  of 
by  will  in  a  certain  way,  where  legatee  had  full  power  to  use  and  dispose 
the  property  in  his  lifetime. 

Cited  in  footnotes  to  Jewell  v.  Louisville  Trust  Co.  53  L.  R.  A.  377,  which  denies 
creation  of  precatory  trust  by  will  of  merchant  expressing  desire  for  retention  on 
liberal  terms,  of  specified  person  in  employ  of  firm  of  which  testator  a  partner; 
Williams  v.  Baptist  Church,  54  L.  R.  A.  427,  which  holds  absolute  gift,  not  trust, 
created  by  bequest  to  church,  and  "suggesting"  as  to  application. 

Cited  in  notes  (37  L.R.A.  (N.S.)  660),  on  creation  of  trust  by  precatory 
words  in  will;  (106  Am.  St.  Rep.  516,  519),  on  precatory  trusts. 
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Presumption    arising:    from    devise. 

Cited   in   Kultz   v.   Jaeger,   29   App.   D.   C.   307,   holding   that   fact   that    wife 
devised    property    to    her    husband    raises    no    presumption    of    fraud    or    undue 
influence. 
Trust   by  operation   of  law. 

Approved  in  Alexander  v.  Spaulding.  160  Ind.  181.  66  X.  E.  694.  holding  con- 
structive trust  is  based  on  actual  or  legal  fraud  and  generally  arises  where  there 
is  no  intention  to  create  trust. 

Cited  in  Yuster  v.  Keefe,  46  Ind.  App.  465.  90  X.  E.  920,  holding  that  con- 
structive trust  cannot  grow  out  of  an  express  or  implied,  written  or  oral  dec- 
laration of  trust. 

Cited  in  footnotes  to  Stahl  v.  Stahl,  68  L.R.A.  617.  which  holds  constructive 
trust  created  where  mother  ill  in  bed  at  solicitation  of  children  conveys  prop- 
erty to  one  of  them  on  his  agreeing  to  hold  it  for  benefit  of  all  to  avoid 
expense  and  his  conveyance  thereof  to  another  child  with  notice:  Cassels 
v.  Finn,  68  L.R.A.  80,  which  holds  that  failure  of  sole  heir  to  perform  oral 
promise  to  dispose  of  decedent's  estate  as  she  desires  does  not  make  him  a 
trustee  ex  maleficio  as  to  the  property  inherited. 

Cited  in  notes  (106  Am.  St.  Rep.  95.  99).  on  heir,  devisee,  or  legatee  as 
trustee  ex  maleficio;  (8  L.R.A. (X.S.)  701)  on  constructive  trust  from  fraud 
in  frustrating  decedent's  intention  to  give  property  to  third  person;  (33  L.R.A. 
(X.S.)  1000)  as  to  whether  constructive  trust  may  be  based  upon  undertaking 
to  hold  for  another's  benefit  property  received  through  devise  or  inheritance, 
where  no  actual  testamentary  intention  frustrated. 

Distinguished  in  Ransdel  v.  Moore,  153  Ind.  419,  53  L.  R.  A.  762,  53  X.  E.  7»>7. 
holding   husband,    preventing   death-bed    devise    by    promise,    and    so    inheriting, 
trustee  by  operation  of  law. 
Evidence  of  trust  In  realty. 

Cited  in  Montague  v.  Schieffelin,  46  Or.  417.  80  Pac.  654,  holding  letter,  not 
attested  as  will  or  codicil,  insufficient  as  a  devise  of  realty. 

Distinguished   in   Bank  of   Commerce  v.   Chambers,   96   Minn.   460,   10   S.    \\  . 
38.   holding  admissible   evidence   of  oral   agreement   as   to   mortgage   for   benefit 
of  creditors. 
Construction    of    instrument. 

Cited  in  Myers  v.  Carney,  171  Ind.  384,  86  X'.  E.  400,  holding  that  where 
will  devises  a  fee,  the  estate  is  not  cut  down  by  subsequent  provisions  therein 
unless  clearly  so  provided:  Claypool  v.  German  F.  Ins.  Co.  32  Ind.  App. 
545,  70  X.  E.  281,  holding  condition  in  mortgage  not  affected  by  subsequent 
provisions  in  the  same  instrument  which  do  not  clearly  refer  to  it. 
Incorporating  extrinsic  document  into  »  ill. 

Cited  in  note  (68  L.R.A.  364)  on  incorporation  of  extrinsic  document  into  will. 

32  L.  R.  A.  309,  McDOXALD  v.  PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.  144  Ind. 

459,  55  Am.  St.  Rep.  185.  43  X.  E.  447. 
Recovery   for   death. 

Cited  in  Deichman  v.  Knecht.  11  Xorth.  Co.  Rep.  234:  Lynch  v.  Knoop, 
118  La.  617.  8  L.R.A.  (X.S.)  483.  118  Am.  St.  Rep.  391.  43  Sq,  252.  10  Ann. 
Ca>.  S07, — holding  that  mother  of  illegitimate  child  cannot  recover  for  per- 
sonal injury  ca\ising  its  death:  Deichman  v.  Knecht.  18  Pa.  Dist.  R.  281,  hold- 
ing that  mother  of  illegitimate  child,  having  its  entire  care  and  support,  can- 
not recover  damages  for  its  death:  Jacksonville  Electric  Co.  v.  Bowden.  .i4 
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Fla.  480,  15  L.R.A.  (X.S.)    459,  45  So.  755    (dissenting  opinion),  on  strict  con- 
struction of  statutes  giving  right  of  action  for  death   by  wrongful   act. 

Cited  in  footnotes  to  Alabama  &  V.  R.  Co.  v.  Williams,  51  L.  R.  A.  837,  and  Rob- 
inson v.  Georgia  R.  &  Bkg.  Co.  00  L.  R.  A.  557,  footnote  p.  555,  which  deny 
mother's  right  of  action  for  death  of  illegitimate  child. 

Cited  in  notes  (70  Am.  St.  Rep.  674,  675),  on  actions  for  death  of  human 
being;  (2  L.R.A. (N.S.)  641),  on  right  to  recover  for  negligent  killing  of 
Illegitimate,  or  for  benefit  of  illegitimate  for  negligent  killing  of  relative. 

Distinguished  in  Citizens  Street  R.  Co.  v.  Cooper,  22  Ind.  App.  463,  72  Am.  St.- 
Rep.  319,  53  N.  E.  1092,  holding  one  irregularly  adopting  child  has  no  right  to 
recover  for  its  death. 
Inheritance. 

Cited  in  Bray  v.  Miles,  23  Ind.  App.  468,  54  N.  E.  446  ^dissenting  opinion), 
majority  holding  adopted  child  entitled  to  share  in  estate  as  one  of  "children;" 
Watson  v.  Richardson,  110  Iowa,  676,  80  X.  W.  407,  holding,  on  facts,  no  general 
and  notorious  recognition  of  bastard  by  putative  father;  Alabama  &  V.  R.  Co.  v. 
Williams,  78  Miss.  216,  51  L.  R.  A.  837,  84  Am.  St.  Rep.  624,  28  So.  853,  holding 
mother  does  not  inherit  from  her  bastard  child;  Jackson  v.  Hocke,  171  Ind. 
373,  84  N".  E.  830,  holding  that  child  or  children  as  used  in  statute  includes 
only  such  as  are  legitimate;  Truelove  v.  Truelove,  172  Ind.  445,  27  L.R.A. 
(N.S.)  225,  86  N.  E.  1018r  holding  that  illegitimate  children  do  not  inherit 
except  as  specifically  provided  by  statute:  Brisbin  v.  Huntington,  128  Iowa, 
174,  103  N.  W.  144,  5  Ann.  Cas.  931;  holding  that  "lawful  issue"  does  not 
include  illegitimate  child;  Walker  v.  Roberson,  21  Okla.  899,  97  Pac.  609, 
holding  that  Indian  father  cannot  hold  land  as  allotment  for  his  illegitimate 
child. 
Strict  compliance  with  statute. 

Approved  in  Chicago  &  S.  E.  R.  Co.  v.  Glover,  159  Ind.  168,  62  N.  E.  11,  deny- 
ing to  assignee  of  labor  claim  recovery  for  statutory  penalty  for  nonpayment, 
where  strict  compliance  with  statute  not  shown. 

3.2  L.  R.  A.  311,  FAILEY  v.  FEE,  83  Md.  83,  55  Am.  St.  Rep.  326,  34  Atl.  839. 
Mutual    insurance    associations. 

Approved  in  Laker  v.  Royal  Fraternal  Union,  95  Mo.  App.  366,  holding  that 
terms  of  benefit  certificate  ordinarily  control  by-laws,  but  both  make  up  the 
contract  and  are  to  be  construed  together  when  by-laws  are  made  part  of  policy. 

Cited  in  note   (47  L.  R.  A.  681)   on  conflict  between  by-laws  and  certificate  or 
policy  of  mutual  benefit  society  or  insurance  company. 
— Insolvency. 

Cited  in  note  (38  L.  R.  A.  99,  104)  on  distribution  of  assets  of  insolvent  in- 
surance company. 

Distinguished  in  Coltrane  v.  Baltimore  Bldg.  &  L.  Asso.  110  Fed.  274,  holding 
member  of  insolvent  loan  and  building  association  who  has  giren  notice  of  with- 
drawal before  insolvency  not  entitled  to  preference,  at  winding  up,  over  other 
stockholders. 
Powers  of  receiver. 

Cited  in  footnote  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in, other  state  for  payment  of  assessments 
by  stockholders  to  creditors. 

Distinguished  in  Stockley  v.  Thomas,  89  Md.  666,  43  Atl.  766,  holding  receiver 
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of  insolvent  foreign  corporation  will  not  be  appointed  unless   slear  that  he  will 
be  able  to  exercise  powers  for  which  he  is  appointed. 

32  L.  R.  A.  315,  NIXON  v.  REID,  8  S.  D.  507,  67  N.  W.  57 
Perries. 

C'ited  in  note  (59  L.  R.  A.  519,  526,  538,  539,  544)  on  establishment,  regula- 
tion, and  protection  of  ferries. 

32  L.  R.  A.  321,  JARRETT  v.  GOODNOW,  39  W.  Va.  602,  20  S.  E.  575. 
I  n  jinn-lion-    imni  n-i    l.-unl    proceeding^. 

Cited  in  Harvey  v.  Ryan,  59  W.  Va.  142,  7  L.R.A.(N.S.)  459,  115  Am.  St. 
Rep.  897,  53  S.  E.  7,  holding  remedy  at  equity  not  taken  away  by  statute  per- 
mitting equitable  defenses  to  be  set  up  in  action  at  law;  Elliott  v.  Farmers' 
Bank.  61  W.  Va.  658,  57  S.  E.  242, — on  injunction  to  let  in  set-off's  in  case  of 
insolvency  of  judgment  creditor. 

Annotation  cited  in  Keith  v.  Alger,  114  Tenn.  23,  85  S.  W.  71,  on  jurisdiction 
of  equity  as  to  injunctions  against  judgments. 

Cited  in  footnotes  to  National  Surety  Co.  v.  State  Bank,  61  L.R.A.  394,  which 
sustains  injunction  in  Federal  court  against  using  unconscionable  judgment  of 
state  court  to  extort  from  defendant  money  not  justly  due;  Williams  v. 
Neely,  69  L.R.A.  232,  which  sustains  right  to  injunction  against  action  at  law 
on  purchase  money  note  until  allowance  of  equitable  defense  of  reduction  for 
partial  failure  of  consideration :  Kauf mann  v.  Liggett.  67  L.R.A.  353,  which 
sustains  right  to  injunction  against  proceedings  at  law  to  obtain  possession 
of  leased  property  where  lessee  has  an  equitable  right  to  a  continuance  of 
possession. 

Cited  in  note   (31  L.  R.  A.  748)  on  injunctions  against  judgments  for  defenses 
existing  prior  to  their  rendition. 
"Warranty. 

Cited  in  Lambert  v.  Armentrout.  65  W.  Va.  378,  22  L.R.A.  (N.S.)  559.  64 
S.  E.  260,  holding  that  there  is  no  implied  warranty  of  quality  in  tin- 
sale  of  chattels;  Erie  City  Iron  Works  v.  Miller  Supply  Co.  68  W.  Va.  .~>21. 
70  S.  E.  125,  to  the  point  that  evidence  is  admissible  to  show  warranty  of 
fitness  of  article  sold,  where  contract  is  incomplete  on  its  face. 

Cited  in  footnote  to  Computing  Scales  Co.  v.  Long,  65  L.R.A.  294.  which 
holds  misrepresentations  as  to  quality  of  scales  sold  not  shown  by  evidence 
that  other  scales  sold  by  same  vendor  had  rusted. 

32  L.  R.  A.  329,  COLUMBUS,  H.  VALLEY  &  T.  R.  CO.  v.  BURKE,  54  Ohio  St. 

98,  43  N.  E.  282. 
Kuiniiuf-  In  dissolution  of  injunction. 

Approved  in  Cassem  v.  Ernst.  84  111.  App.  76,  holding  no  cause  of  action  on 
bond  after  dissolution  merely  by  agreement  in  consideration  6f  payment  of 
money. 

Cited  in  Welch  v.  Benham,  6  Ohio  N.  P.  34,  holding  no  action  on  injunc- 
tion bond  after  interlocutory  judgment,  not  being  final  determination:  Lewis 
v.  Jones,  65  S.  C.  160,  43  S.  E.  52.~>,  holding  defendant  entitled  to  reference 
to  ascertain  damages  by  reason  of  injunction,  where  complaint  was  dismissed 
for  failure  of  proof;  Machold  v.  P.  C.  C.  &  St.  L.  R.  Co.  4  Ohio  N.  P.  N.  S. 
274.  17  Ohio  S.  &  C.  P.  Dec.  55,  holding  surety  on  injunction  bond  liable, 
where  action  is  dismissed  for  want  of  prosecution:  Sackett  v.  Morris.  149  111. 
App.  165,  holding  that  damages  upon  dissolution  of  injunction  should  not 
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be  allowed  where  such  dissolution  was  pursuant  to  agreement  between  the 
parties;  St.  Joseph  &  E.  Power  Co.  v.  Graham,  165  Ind.  19,  74  X.  E.  498,  6 
Ann.  Cas.  399,  holding  that  dismissal  of  suit  for  injunction  by  agreement 
does  not  operate  as  a  breach  of  bond  for  temporary  order;  Doyle  v.  Sand- 
point,  18  Idaho,  657,  32  L.R.A. (N.S.)  36,  112  Pac.  204,  Ann.  Cas.  "l912  A,  210, 
holding  that  where  no  bond  is  required  on  issuance  of  injunction,  no  re- 
covery can  be  had  for  damages  sustained,  unless  injunction  was  obtained  ma- 
liciously and  without  probable  cause. 
Terms  of  bond  as  limitation  of  surety's  liability. 

Cited  in  Jones  v.  McQueety,  3  Ohio  N.  P.  219,  4  Ohio  S.  &  C.  P.  Dec.  417, 
holding    surety    on    bond    for    money    due    as    sales    are    not    liable    for    money 
due   principal   on   sale   to  agent. 
Right  to  recover  damages  from  injunction. 

Cited   in   Doyle   v.   Sandpoint,   18   Idaho,   657,   32   L.R.A.(N.S.)    34,    112   Pac. 
204,    holding    that    where    undertaking    is    not    required    by    statute,    damages 
from  injunction  cannot  be  recovered,  unless  it  was  maliciously  obtained. 
Judgment  on  appeal  on  conceded  facts. 

Cited  in  Minnear  v.  Holloway,  56  Ohio  St.  153,  46  X.  E.  636,  holding  when 
all   material   facts   conceded  by  pleadings,   appeal   court,   reversing  for   error   in 
application    of    law    to    facts,    may    remand    or    render    judgment    which    lower 
court  should  have  rendered. 
Ultra   vires. 

Cited  in  Benedict  v.  Market  Xat.   Bank,  4  Ohio  X.  P.  232,  holding  indorse- 
ment  of   note   by   corporation,    proceeds   going   to   individual,    ultra   vires, 
What   constitutes  estoppel. 

Cited  in  Benedict  v.  Market  Nat.  Bank,  4  Ohio  X.  P.  232,  6  Ohio  S.  & 
C.  P.  Dec.  322,  holding  corporation  not  estopped  from  claiming  that  endorse- 
ment of  note  by  it,  evidencing  loan  from  bank,  proceeds  of  which  went  to 
individual  with  bank's  knowledge,  is  ultra  vires. 

32  L.  R.  A.  340,  CINCINNATI  STREET  R.  CO.  v.  WRIGHT,  54  Ohio  St.   18L 
43  X.  E.  688. 

Followed   without   discussion   in   Brown   v.  Hall,   55   Ohio   St.   657,   48   X.   E. 
1110. 
Time   for  filing  bill   of  exceptions  after  motion    for   new   trial. 

Followed  in  Cleveland  Terminal  &  Valley  R.  Co.  v.  Heiman,  16  Ohio  C.  C. 
404.  holding  ordinary  care  by  children  is  that  degree  which  children  of  same 
age  and  ordinary  prudence  are  accustomed  to  exercise  in  similar  circum- 
stances. 

Approved  in  Weaver  v.  Columbus,  S.  &  H.  Valley  R.  Co.  55  Ohio  St.  496. 
4.~>  X.  E.  717,  holding,  where  case  withdrawn  from  jury  and  judgment  rendered 
for  defendant,  time  within  which  to  take  bill  of  exceptions  runs  from  over- 
ruling motion  for  new  trial. 

Cited  in  Cecil  v.  Grant,  6  Ohio  C.  C.  X.  S.  66,  27  Ohio  C.  C.  444.  holding  that 
filing  of  unauthorized  motion  for  new  trial  after  ruling  on  motion  to  dis- 
solve attachment  does  not  extend  time  for  filing  bill  of  exceptions  to  such 
ruling;  Detwiler  Real  Estate  &  Invest.  Co.  v.  Rausch,  10  Ohio  C.  C.  X.  S. 
37,  29  Ohio  C.  C.  675,  holding  that  as  motion  for  new  trial  on  ground  that 
verdict  is  contrary  to  law  includes  error  in  charge,  bill  of  exceptions  within 
forty  days  from  overruling  of  motion  is  in  tbne. 
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Imputation    of    neKHgrence    of    driver    to    pnnaen&er. 

Cited  in  Xew  York,  C.  &  St.  L.  R.  Co.  v.  Kistler,  66  Ohio  St.  343,  64  X.  E. 
130,  holding  negligence  of  each  of  two  persons  in  carriage  imputable  to  the 
other,  as  a  joint  enterprise:  Shultz  v.  Old  Colony  Street  R.  Co.  193  Mass.  310, 
8  L.R.A.(X.S-)  597,  118  Am.  St.  Rep.  502,  79  X.  E.  873,  9  Ann.  Cas.  402,  hold- 
ing that  guest  of  person  driving  carriage  may  recover  for  injury  sustained 
through  negligence  of  another,  though  the  negligence  of  the  driver  contributed 
to  the  injury;  Cain  v.  Traction  Co.  13  Ohio  S.  &  C.  P.  Dec.  597,  holding 
that  passenger  in  public  hack  is  chargeable  with  negligence  of  driver  visibly 
so  drunk  as  to  be  incompetent. 

Cited  in  notes  (110  Am.  St.  Rep.  279,  293;  8  L.R.A.(X.S.)  601,  609,  671) 
on  imputed  negligence  of  driver  to  passenger. 

32  L.  R.  A.  344,  PEOPLE  ex  rel.  EIXSFELD  v.  MURRAY,  149  X.  Y.  367,  74 

X.  Y.  S.  R.  593,  44  X.  E.  146. 
Appropriation    of    public    funds. 

Cited  in  Fox  v.  Mohawk  &  H.  River  Humane  Soc.  165  X.  Y.  522,  51  L.  R.  A. 
684,  80  Am.  St.  Rep.  767,  59  X.  E.  353,  holding  appropriation  of  dog-license  fee 
to  use  of  private  corporation  unconstitutional ;  Mahon  v.  Board  of  Education. 
171  N.  Y.  265,  89  Am.  St.  Rep.  810,  63  N.  E.  1107,  holding  payment  of  pension 
to  teacher  retired  before  establishment  of  pension  system  unconstitutional. 
i  ii-t-ii-c  lawn. 

Approved  in  Re  Lyman.  46  App.  Div.  392,  61  N.  Y.  Supp.  884,  holding  excise 
law  providing  for  revocation  of  license  after  hearing  without  jury,  constitu- 
tional; Kresser  v.  Lyman,  74  Fed.  768,  holding  excise  law  does  not  make  contract 
between  state  and  licensee,  so  that  later  act  may  not  impair  it. 

Cited  in  Re  Place,  27  App.  Div.  568,  50  X.  Y.  Supp.  640,  holding  excise  law 
not  a  tax  law,  but  for  regulation  and  control  of  traffic;  Re  Bradley,  22  Misc.  304, 
49  X.  Y.  Supp.  1100,  holding  excise  law  enacted  under  police  power;  Augner  v. 
Xew  York,  14  App.  Div.  469,  43  X.  Y.  Supp.  803  (dissenting  opinion),  majority 
upholding  recovery  from  city,  as  an  implied  contract,  proportionate  part  of 
money  paid  for  license  terminated  by  liquor  tax  law;  People  v.  Durante,  19 
App.  Div.  294,  79  N.  Y.  S.  R.  1074,  45  N.  Y.  Supp.  1073,  holding  liquor  license 
may  be  mortgaged;  People  ex  rel.  Lawton  v.  Lyman,  33  Misc.  245,  68  X.  Y.  Supp. 
331,  holding  false  statement  makes  liquor  license  void;  Arie  v.  State,  23  Okla. 
173.  100  Pac.  23.  1  Okla.  Cr.  257,  673,  holding  unexpired  license  for  sale  of 
intoxicating  liquors  revoked  by  the  adoption  of  the  constitution;  People 
ex  rel.  Loughran  v.  Flynn,  110  App.  Div.  294,  96  X.  Y.  Supp.  665,  Reversing 
48  Misc.  161,  96  X.  Y.  Supp.  653  (dissenting  opinion),  on  termination  of  un- 
expired liquor  licenses  by  act  of  legislature;  People  v.  Cox,  106  App.  Div. 
306,  94  X.  Y.  Supp.  526  (dissenting  opinion),  on  liquor  tax  law  as  being  an 
excise  law  for  regulation  of  liquor  traffic. 
Apportionment  of  tn  \  «•-. 

Followed  in  People  ex  rel.  Plattsburgh  v.  Williams,  162  X.  Y.  243,  56  N.  E. 
625,  holding  that  under  provisions  of  liquor  tax  law,  1896,  giving  state  one  third 
of  revenue,  local  statute  appropriating  "all  excise  money"  to  poor  fund  is  limited 
to  remaining  two  thirds. 

Cited  in  People  ex  rel.  Flinn  v.  Cullinan,  111  App.  Div.  35.  97  X.  Y.  Supp. 
194,  holding  that  statute  governing  disposal  of  funds  collected  under  Liquor 
Tax  law  operates  thereon  from  moment  it  is  collected. 

Cited  in  footnote  to  State  v.  Camp  Sing,  32  L.  R.  A.  635,  which  sustains  li- 
cense tax,  part  of  which  given  to  county. 
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— IJogr    license. 

Approved  in  Fox  v.  Mohawk  &  H.  River  Humane  Soc.  20  Misc.  467,  46  N.  Y. 
Supp.  232,  holding  dog  license  law  not  tax  law. 

Cited  in  Fox  v.  Mohawk  &  H.  River  Humane  Soc.  20  Misc.  468,  46  X.  Y.  Supp. 
232,  holding  dog  license  statute  a  general  statute,  not  requiring  subject  expressed 
in  title, 
i.iiiuor    tax    certificate   as   license. 

Cited   in   People   v.   Seeley,   105   App.   Div.   152,   93  X.   Y.   Snpp.   982,  to  the 
point  that  liquor  tax  certificate,  under  Liquor  Tax  Law  is  in  nature  of  license, 
as  Liquor  Tax  Law  is  not  strictly  U  tax  law. 
Construction    of    Constitution. 

Cited  in  Rathbone  v.  Wirth,  150  N.  Y.  506,  514,  34  L.  R.  A.  425,  45  X.  E.  15; 
People  ex  rel.  Tyroler  v.  City  Prison,  157  N.  Y.  143,  43  L.  R.  A.  274,  68  Am.  St. 
Rep.  763,  51  X.  E.  1006  (dissenting  opinions),  majority  holding  construction 
placed  by  legislature  upon  limitations  on  its  powers  by  Constitution  not  con- 
clusive; State  Bd.  of  Pharmacy  v.  Bellinger,  138  App.  Div.  16,  122  X.  Y. 
Supp.  651,  holding  that  act  which  divides  state  into  sections  for  selection  of 
members  of  board  of  pharmacy,  is  not  "local  act"  within  meaning  of  con- 
stitution. 

Distinguished  in  Rathbone  v.  Wirth,  6  App.  Div.  303,  40  X.  Y.  Supp.  535,  hold- 
ing construction   of   Constitution   in  accordance   with   long   course  of   legislative 
sanction  not  applicable  unless  legislation  uniform  in  character,  long  acquiesced 
in,  and  never  questioned  in  courts. 
Construction   of   charter. 

Cited  in  Xew  York  City  v.  Xew  York  C.  R.  Co.  193  X.  Y.  549,  86  X.  E.  565, 
holding  that  practical  construction  of  charter  \>y  the  parties  thereto  for  a  long 
period    is   of  great   weight   in   construing   ambiguous    provisions. 
Constitutionality    of    statutes. 

Cited  in  People  ex  rel.  Eisman  v.  Ronner,  185  X.  Y.  289,  77  X.  E.  1061, 
Affirming  110  App.  Div.  816,  which  affirmed  48  Misc.  438.  93  X.  Y.  Supp. 
518,  holding  valid  Mortgage  Tax  law;  Gubner  v.  McClellan,  130  App.  Div. 
729,  115  X.  Y.  Supp.  755,  holding  Public  Service  Commissions  law  .valid  as 
not  being  a  local  law.  , 

Cited    in   note    (6   L.R.A.  (X.S.)    723).    on   validity   of   police   regulations   dis- 
criminating in  favor  of  saloons  already  established. 
Ititilu    of  local   self  government. 

Cited  in  People  ex  rel.  Metropolitan  Street  R.  Co.  v.  State  Tax  Comrs.  174 
X.  Y.  446,  63  L.  R.  A.  894,  67  X.  E.  69,  upholding  taxation  by  state  officers  of 
special  corporate  franchises  granted  by  municipal  corporations. 

32  L.  R.  A.  350,  OP1XIOX  OF  THE  JUSTICES,  165  Mass.  599,  43  X.  E.  927. 
Right    of   woman    to   hold    office. 

Cited  in  Opinion  of  Justices,  73  X.  H.  624,  5  L.R.A. (X.S.)  417,  62  Atl.  969, 
6  Ann.  Cas.  283,  holding  that  women  cannot  hold  the  office  of  Xotary  Pub- 
lic; Graham  v.  Roberts,  200  Mass.  157,  85  X.  E.  1009,  holding  that  legislature 
has  power  to  fix  qualifications  of  city  officers. 

Cited  in  footnotes  to  State  ex  rel.  Monnett  v.  Adams,  41  L.  R.  A.  727,  which 
holds  woman  ineligible  to  office  of  notary  public;  Re  Maddox,  55  L.  R.  A.  298, 
which  denies  right  of  woman  to  practise  law. 

Cited  in  note   (38  L.  R.  A.  214)   on  right  of  women  to  hold  office. 
L.R.A.  Au.  Vol.  IV. — 54. 
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32  L.  R.  A.  351,  WESTERN  U.  TELEG.  CO.  v.  McML'LLEX.  58  X.  J.  L.  155, 

33  Atl.  384. 
Duty   of   employer    to   employee. 

Cited  in  Curley  v.  Hoff,  62  N.  J.  L.  761,  42  Atl.  731,  holding  where  work 
and  place  of  working  correspond,  rule  of  duty  of  employer  to  provide  safe 
place  extends  only  to  reasonable  care  as  to  latent  dangers;  Smith  v.  Erie  R.  Co. 
67  N.  J.  L.  641,  59  L.  R.  A.  304,  52  Atl.  634,  holding  railroad  company  respon- 
sible for  injury  to  employee,  due  to  negligence  of  trackmen  charged  with  in- 
spection and  repair  of  tracks;  Carroll  v.  Tidewater  Oil  Co.  67  X.  J.  L.  683, 
52  Atl.  275,  holding  master  liable  for  injury  sustained  by  servant  in  removal 
of  defective  machine;  McDonald  v.  Standard  Oil  Co.  69  X.  J.  L.  448,  55  Atl. 
289,  holding  that  the  master  contracts  to  use  reasonable  diligence  to  protect 
the  servant  from  unnecessary  risks;  Burns  v.  Delaware  &  A.  Teleg.  &  Teleph. 
Co.  70  X.  J.  L.  749,  67  L.R.A.  957,  59  Atl.  220,  holding  that  it  is  the  duty 
of  the  master  to  exercise  reasonable  care  that  the  place  in  which  he  sets  tin- 
servant  to  work,  and  the  system  for  doing  the  work,  shall  be  reasonably 
safe  for  the  servant,  and  free  from  latent  dangers  known  to  the  master  or 
discernible;  Dunn  v.  Jersey  City  Galvanizing  Co.  73  N.  J.  L.  589.  64  Atl.  1076, 
holding  that  the  servant  may  assume  that  the  master  has  performed  his  duty 
in  furnishing  safe  appliances,  until  notified  of  the  danger  or  until  it  becomes 
so  obvious  that  an  ordinarily  prudent  servant  would  observe  it;  Houston  & 
T.  B.  R.  Co.  v.  Rutland,  45  Tex.  Civ.  App.  627,  101  S.  W.  529,  holding  that 
where  the  danger  is  secret  and  extraordinary  it  is  the  duty  of  the  master 
to  warn  a  servant  though  it  is  a  usual  danger;  Houston  &  T.  C.  R.  Co.  v. 
Malloy,  54  Tex.  Civ.  App.  495,  118  S.  W.  721,  holding  that  question  whether 
servant  should  have  been  warned  is  for  jury  where  evidence  is  fairly  suscep- 
tible of  construction  that  peril  near  not  known  to  servant. 

Cited  in  note   (44  L.  R,  A.  38,  59)    on  duty  of  master  to  instruct  and  warn 
servants  as  to  perils  of  employment. 
Liability   for   Injuries   by   electric   wires. 

Cited  in  Colusa  Parrot  Min.  &  Smelting  Co.  v.  Monahan,  89  C.  C.  A.  256, 
162  Fed.  280,  holding  that  an  electric  company  was  bound  to  insulate  its  wires 
so  that  a  person  coming  in  contact  with  them  would  not  be  injured. 

Cited  in  footnotes  to  Atlanta  Consol.  Street  R.  Co.  v.  Owings,  33  L.  R.  A.  798, 
which  holds  corporation  permitting  wire  charged  with  dangerous  current  to  come 
in  contact  with  wire  of  another  company  liable  for  injury  to  employee  of  latter; 
Newark  Electric  Light  &  Power  Co.  v.  Garden,  37  L.  R.  A.  725,  which  requires 
electric  light  company  to  use  due  care  in  insulating  wires  maintained  on  same 
pole  with  wires  of  other  companies;  Anderson  v.  Inland  Teleph.  &  Teleg.  Co.  41 
L.  R.  A.  410,  which  holds  telephone  lineman  negligent  in  touching  span  wire  in 
contact  with  trolley  wire,  insulation  of  which  broken :  Boyd  v.  Portland  General 
Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of  sufficient  assistance  to  promptly 
replace  wires  broken  by  severe  storm  not  excuse,  as  matter  of  law,  for  delay ; 
Mitchell  v.  Raleigh  Electric  Co.  55  L.  R.  A.  398.  which  sustains  telephone  com- 
pany employee's  right  to  presume  that  electric  light  wires  properly  insulated; 
Burns  v.  Delaware  &  A.  Teleg.  &  Teleph.  Co.  67  L.R.A.  956,  which  sustains 
liability  of  telephone  company  for  injuries  to  employees  while  stringing  wires 
due  to  failure  to  prevent  wires  from  coining  in  contact  with  trolley  wire  or 
to  supply  them  with  devices  to  prevent  communication  of  serious  shock. 

Cited  in  note  (50  L.  ed.  U.  S.  565,  566),  on  what  acts  of  employee  amount 
to  contributory  negligence  precluding  recovery  from  employer  for  injuries 
caused  bv  electric  shock. 
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Aftanmpiloii   of  rink. 

Approved  in  Johnson  v.  Devoe  Snuff  Co.  62  N.  J.  L.  423,  41  Atl.  936,  holding 
employee  failing  to  protest  against  new  dangers  discovered  by  him  beyond  con- 
tract of  hiring  assumes  risk;  Benjamin  Atha  &  I.  Co.  v.  Costello,  63  X.  J.  L. 
29,  42  Atl.  766,  holding  employee  assumes  risk  of  dangers  which  he  could  dis- 
cover by  ordinary  care. 

Cited  in  Duraud  v.  New  York  &  L.  B.  R.  Co.  65  N.  J.  L.  658,  48  Atl.  1013, 
holding  employee  assumes  all  risks  against  which  he  may  protect  himself  by  or- 
dinary observation  and  care;  Evansville  Gas  &  Electric  Light  Co.  v.  Raley, 
38  Ind.  App.  347,  76  N.  E.  548,  holding  that  the  servant  assumes  such  dis- 
coverable risks  of  the  employment  as  he  could  have  discovered  by  the  exer- 
cise of  reasonable  care,  where  the  condition  of  the  appliances  or  the  place 
within  which  he  was  to  work,  were  not  known  to  either  master  or  servant: 
McDonald  v.  Standard  Oil  Co.  69  X.  J.  L.  449,  55  Atl.  289,  holding  that  the 
servant  assumes  the  risks  ordinarily  incident  to  his  employment;  Murphy 
v.  Rockwell  Engineering  Co.  70  X.  J.  L.  376,  57  Atl.  444,  holding  that  the 
servant  assumes  the  ordinary  risks  incident  to  the  business,  though  the  master 
does  not  warn  him  of  such  risks,  unless  the  master  has  knowledge  of  the 
ignorance  of  the  servant;  Weatherby  v.  Xewfield  Smyrna  Rug  Co.  80  X.  J.  L. 
.'566,  78  Atl.  190,  holding  that  employee  assumes  risks  arising  in  consequence  of 
special  features  of  danger  known  to  him  or  which  should  be  known  or  dis- 
covered by  one  skilled  in  such  employment. 

32  L.  R.  A.  354,  HOPKIXS  v.  NASHVILLE,  C.  &  ST.  L.  R.  CO.  86  Tenn.  409, 

34  S.  W.    1029. 
Demurrer    to    evidence. 

Followed  in  Summers  v.  Louisville  &  N.  R.  Co.  96  Tenn.  462,  35  S.  W.  210, 
and  Corbett  v.  Smith,  101  Tenn.  370,  47  S.  W.  694,  holding  demurrer  to  evi- 
dence constitutional ;  Southern  Queen  Mfg.  Co.  v.  Morris,  105  Tenn.  657,  58  S.  W. 
651,  holding  upon  demurrer  being  overruled,  damages,  if  unliquidated,  must  be 
assessed  by  jury  upon  evidence  contained  in  demurrer. 

Approved  in  Illinois  C.  R.  Co.  v.  Brown,  96  Tenn.  561,  35  S.  W.  560;  Thane 
v.  Douglass,  102  Tenn.  308,  52  S.  W.  155;  Artenberry  v.  Southern  R.  Co.  103 
Tenn.  267,  52  S.  W.  878, — holding  demurrer  to  evidence  must  incorporate  evidence 
and  admit  its  truth,  with  all  legitimate  inferences;  Barr  v.  Southern  R.  Co.  105 
Tenn.  545,  58  S.  W.  849,  holding  demurrer,  when  filed,  becomes  part  of  record, 
and  bill  of  exceptions  not  necessary  for  review. 

Cited  in  Meade  v.  Meade,  111  Va.  453,  69  S.  E.  330,  holding  that  demurrer  to 
evidence  does  not  invade  province  of  jury  as  triers  of  disputed  facts;  Lynchburg 
Mill  Co.  v.  Xational  Exch.  Bank,  109  Va.  641,  64  S.  E.  980,  holding  that  a 
demurrer  to  the  evidence  does  not  invade  the  province  of  the  jury,  and  is  there- 
fore constitutional;  Coleman  v.  Bennett,  111  Tenn.  711,  69  S.  W.  734,  holding  that 
the  demurrer  to  the  evidence  admitted  the  truth  of  all  the  evidence  introduced 
by  the  plaintiff,  with  all  the  legitimate  legal  deductions  therefrom;  Xashville,  C. 
&  St.  L.  R.  Co.  v.  Sansom,  113  Tenn.  689,  84  S.  W.  615,  holding  that  on  a  de- 
murrer to  the  evidence  the  case  is  withdrawn  from  the  jury  and  submitted  to 
the  court  so  that  it  is  then  too  late  for  the  plaintiff  to  enter  a  non-suit  under  the 
statute:  Tyrus  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  114  Tenn.  589,  86  S.  W.  1074, 
holding  that  a  demurrer  to  the  evidence  is  the  state  practice  for  the  granting  of 
relief,  "where  the  court  may  withdraw  the  case  from  the  jury  and  direct  a  verdict 
or  a  non-suit. 

Distinguished  in  Bridgeport  Wooden  Ware  Mfg.  Co.  v.  Louisville  &  X.  R.  Co. 
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103  Tenn.  492,  53  S.  W.  739,  holding  demurrer  to  evidence  not  proper  upon  facts 
agreed  upon  by  parties. 
Who  are   fellow   servants. 

Cited  in  Ohio  River  &  C.  R.  Co.  v.  Edwards.  Ill  Tenn.  47,  76  S.  W.  897,  on  a 
foreman  pro  tern,  as  being  a  vice-principal  or  fellow  servant. 

32  L.  R.  A.  367,  KNISLEY  v.  PRATT,  148  N.  Y.  372,  42  N.  K  986. 

Motion  for  reargument  denied  in  149  N.  Y.  582,  43  N.  E.  988. 
Negligence. 

Cited  in  Sutter  v.  New  York  C.  &  H.  R.  R.  Co.  79  App.  Div.  368,  79  N.  Y. 
Supp.  1106,  as  to  fellow-servant  rule;   Obanhein  v.  Arbuckle,  80  App.  Div.  469, 
81  N.  \.  Supp.   133,  holding  contract  of  employer  to   remedy  defects  of  appli- 
ances and  indemnify  employee  for  injury  not  against  public  policy. 
Assumption    of   risk. 

Followed  in  Graves  v.  Brewer,  4  App.  Div.  330,  38  N.  Y.  Supp.  566,  sustain- 
ing nonsuit  where  plaintiff  injured  from  contact  with  exposed  cogs;  Monzi  v. 
Friedline,  33  App.  Div.  219,  53  X.  Y.  Supp.  482,  holding  one  cleaning  elevator 
cable  in  motion  assumed  obvious  risks  and  waived  protection  of  statute  prohib- 
iting those  under  eighteen  cleaning  moving  machinery;  Dorney  v.  O'Neill,  34 
App.  Div.  499,  54  N.  Y.  Supp.  235,  holding  risk  of  collision  with  objects  in  dark 
passage  assumed;  Thompson  v.  Gary  Mfg.  Co.  62  App.  Div.  282,  70  N.  Y.  Supp. 
1086,  as  to  assumption  of  risk  from  operation  of  defective  machine  in  violation 
of  statute;  Nolan  v.  Metropolitan  Street  R.  Co.  65  App.  Div.  186,  72  N.  Y.  Supp. 
501,  holding  one  digging  in  trench  under  track  and  putting  hand  on  rail  as- 
sumes risk;  Yilas  v.  Yanderbilt,  20  Misc.  52,  44  N.  Y.  Supp.  267,  holding  master 
only  liable  for  latent  defect  which  he  ought  to  know  existed,  and  which  servant 
did  know  of. 

Approved  in  Shields  v.  Robins,  3  App.  Div.  585,  38  N.  Y.  Supp.  214,  holding 
use  of  elevator  without  cover  waived  performance  of  duty  of  employer  to  pro- 
tect shaft;  De  Young  v.  Irving.  5  App.  Div.  504,  38  N.  Y.  Supp.  1089,  holding  no 
right  of  recovery  where  plaintiff,  ordered  in  violation  of  statute  to  clean  ma- 
chinery in  motion,  knowingly  consented;  Renninger  v.  New  York  C.  &  H.  R. 
R,  Co.  11  App.  Div.  568,  42  N.  Y.  Supp.  813,  holding  brakeman  failing  to  observe 
drawhead  before  coupling  assumed  risk;  Carlson  v.  Monitor  Iron  Works,  38  App. 
Div.  39,  55  N.  Y.  Supp.  992,  declaring  that  one  employed  in  putting  castings 
in  tumblers  assumes  risk  from  obvious  projections;  Hutchinson  v.  Charles  F. 
Parker  &  Co.  39  App.  Div.  138,  57  N.  Y.  Supp.  168,  holding  that  one  knowing 
unexploded  dynamite  often  remained  after  blast  assumed  risk  of  explosion  by 
negligence  of  another;  Johansen  v.  Eastmans  Co.  44  App.  Div.  272,  60  N.  Y.  Supp. 
708,  holding  no  assumption  of  risk,  as  matter  of  law,  by  servant  shoveling  fat 
and  unfamiliar  with  machinery,  from  unprotected  overhead  revolving  shaft  with- 
out projection;  Burns  v.  Nichols  Chemical  Co.  65  App.  Div.  427,  72  N.  Y.  Supp. 
919,  holding  plaintiff,  injured  in  falling  through  elevator  opening  not  fenced 
as  required  by  law,  assumed  risk;  Di  Pietro  v.  Empire  Portland  Cement  Co.  70 
App.  Div.  504,  75  N.  Y.  Supp.  275,  holding  employee  going  voluntarily  on  scaf- 
fold near  exposed  cogs  assumes  risk;  Ingram  v.  Fosburgh,  73  App.  Div.  132. 
76  N.  Y.  Supp.  344,  holding  one  riding  in  elevator  against  orders  of  employer, 
with  knowledge  of  danger,  assumed  risk ;  Mull  v.  Curtice  Bros.  Co.  74  App.  Div. 
563,  77  N.  Y.  Supp.  813,  holding  one  continuing  to  operate  machine  not  relieved 
by  factory  law  from  consequences  of  voluntary  act :  Hayes  v.  Fay.  22  Misc.  322, 
49  N.  Y.  Supp.  112,  holding  question  of  assumed  obvious  risk  for  jury;  Perschke 
v.  Hencken,  78  N.  Y.  S.  R.  266,  44  N.  Y.  Supp.  265,  holding  statement  of  fore- 
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man  that  appliance  is  safe  does  not  affect  assumption  of  risk;  E.  S.  Higgins 
Carpet  Co.  v.  O'Keefe,  25  C.  C.  A.  223,  51  U.  S.  App.  74,  79  Fed.  903,  holding 
factory  act  does  not  impose  on  employer  liability  for  injuries  to  employee  aris- 
ing from  obvious  risk  of  unprotected  cogs;  The  Saratoga,  87  Fed.  358,  holding 
shipowner  to  defend  on  ground  of  assumption  of  risk  of  open  hatchway  must 
show  custom  to  keep  open  and  unlighted;  Anderson  v.  C.  N.  Nelson  Lumber  Co. 
67  Minn.  82,  69  N.  W.  630,  holding  imposition  by  statute  of  duty  of  guarding 
machinery  does  not  affect  rule  as  to  assumption  of  risks;  Martin  v.  Chicago,  R. 
I.  &  P.  R.  Co.  118  Iowa,  157,  59  L.  R.  A.  702,  96  Am.  St.  Rep.  380,  91  N.  W. 
1034,  holding  continuance  of  brakeman  at  work  knowing  speed  ordinance  vio- 
lated is  assumption  of  risk  of  unlawful  speed;  McCarthy  v.  Emerson,  77  App. 
Div.  565,  79  N.  Y.  Supp.  180,  holding  employee  assumes  obvious  risks  of  busi- 
ness as  well  under  factory  act  as  otherwise;  Jenks  v.  Thompson,  179  N.  Y.  26, 

71  X.  E.  266,  affirming  83  App.  Div.  345,  82  X.  Y.  Supp.  274,  holding  doctrine 
of  assumption  of  risk  applies  to  cases  arising  under  labor  act;   Sitts  v.  Waion- 
tha   Knitting  Co.   94   App.  Div.  43,  87   X.  Y.   Supp.  911,  holding  employee  as- 
sumes  risk   of  accident  from   hand  coming  in  contact  with  unguarded   rollers; 
St.  Louis  Cordage  Co.  v.  Miller,  63  L.R.A.  561,  61  C.  C.  A.  491,  126  Fed.  509. 
holding  factory  act  does  not  abolish  defense  of  assumption  of  risk  from  obvious 
dangers   in   respect   to  gearing  and   machinery;    Mika  v.   Passaic  Print   Works. 
76  X.  J.  L.  567,  70  Atl.  327,  holding  that  the  statutes  requiring  employers  to 
guard  dangerous  machinery,  does  not  affect  the  doctrine  of  the  common  law  as 
to  the  assumption  of  risk. 

Cited  in  Horton  v.  Vulcan  Iron  Works  Co.  13  App.  Div.  513,  43  X.  Y.  Supp. 
699,  holding  risk  from  set  screw  on  revolving  shaft  assumed  by  person  passing 
beneath  it;  Meehan  v.  Judson,  43  App.  Div.  51,  59  X.  Y'.  Supp.  578,  holding  doc- 
trine of  assumption  of  risk  not  applicable  where  inexperienced  employee  was  in- 
jured by  reason  of  defective  jack,  work  itself  not  being  hazardous;  Munn  v.  L. 
Wolff  Mfg.  Co.  94  111.  App.  126,  holding  employee  cannot  recover  for  injury  when 
continuing  to  work,  with  knowledge  of  risk,  at  appliance  not  protected  as  re- 
quired by  ordinance;  Young  v.  Syracuse,  B.  &  X.  Y.  R.  Co.  45  App.  Div.  305,  61 
X.  Y.  Supp.  202  (dissenting  opinion),  majority  holding  assumption  of  risk  not 
applicable  where  master  has  not  used  reasonable  care  in  providing  safe  place  to 
work;  Hempstock  v.  Lackawanna  Iron  &  Steel  Co.  98  App.  Div.  337,  90  X.  Y. 
Supp.  663,  holding  that  the  servant  assumes  all  risks  which  are  incident  to  his 
employment,  and  all  those  which  are  obvious  and  apparent;  Ware  v.  Ithaca 
Street  R.  Co.  125  App.  Div.  325,  109  X.  Y.  Supp.  426,  holding  same,  and  also 
assumes  risks  of  known  dangers  by  voluntarily  remaining  in  the  employment; 
Bria  v.  WTestinghouse,  C.  K.  &  Co.  133  App.  Div.  348,  117  N.  Y.  Supp.  195. 
on  the  same  point;  Denver  &  R.  G.  R.  Co.  v.  Xorgate,  6  L.R.A.(X.S.)  995, 

72  C.  C.  A.  365,  141  Fed.  256,  5  Ann.  Cas.  448;  St.  Louis  Southwestern  R.  Co. 
v.   Hynson.   101   Tex.  547,   109   S.   W.  929;    Denver  &  R.  G.  R.  Co.   v.  Gannon, 
40   Colo.  206,   11  L.R.A. (X.S.)    221,  90  Pac.  853, — holding  that  the  statute  re- 
quiring railroad  companies  to  block  their  frogs  and  guard  rails   in   a  manner 
specified,   did  not  affect  the  rules  regarding  the  assumption  of  risk  by  an  em- 
ployee;  Xarramore  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  48  L.R.A.  76,  37  C.  C.  A. 
499,   96    Fed.   303,   holding   that  while   employee   assumes   risk   from   unblocked 
switches  railroad  will  not  be  permitted  to  nullify  effect  of  statute  by  contract 
ing    with   employee   to   assume    siich    risk;    Osterholm   v.   Boston   &   M.    Consol. 
Copper  &  S.  Min.  Co.  40  Mont.  529.  107  Pac.  49S,  holding  same  as  to  statutes 
regulating  the  operation  of  lifts  in  mines;  Hall  v.  West  &  S.  Mill  Co.  39  Wash. 
473,  81  Pac.  915,  4  Ann.  Cas.  587    (dissenting  opinion)  ;  McGinty  v.  Waterman, 
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93  Minn.  244.  101  X.  W.  300.  3  Ann.  Cas.  39. — on  the  same  point  as  to  effect 
of  statutory  regulation:  Langlois  v.  Dunn  Worsted  Mills,  25  R.  I.  650,  57  Atl. 
910:  Stevens  v.  Gain  109  App.  Div.  625,  96  X.  Y.  Supp.  303,— holding  that 
failure  to  guard  dangerous  machines  as  required  by  statute,  does  not  absolve 
the  servant  from  the  assumption  of  obvious  risks;  Valentine  v.  Garvin  Mach. 
Co.  139  App.  Div.  141.  123  X.  Y.  Supp.  959,  holding  that  experienced  employee, 
who  works  on  machine  with  unguarded  cogwheels,  assumes  risk  of  injury  am! 
cannot  recover  in  common-law  action:  Bushtis  v.  Catskill  Cement  Co.  128  App. 
Div.  783.  113  X.  Y.  Supp.  294,  holding  that  the  servant  assumes  the  risk  of 
injury  from  unguarded  machinery  by  continuing  to  work  with  same,  though  the 
failure  to  guard  the  same  is  a  penal  offense  under  the  factory  act;  TravU  v. 
Haan.  119  App.  Div.  139.  103  X.  Y.  Supp.  973.  holding  that  the  duty  of  the 
master  to  guard  dangerous  machinery  as  required  by  statute  may  be  waived 
by  the  servant:  Hill  v.  Sangested,  53  Or.  186.  22  L.R.A.(X.S.)  637,  98  Pac.  524 
holding  that  the  master  can  not  absolve  himself  from  liability  for  injury  for 
failure  to  guard  machinery  as  required  by  law.  by  asserting  the  assumption 
of  risk  by  the  servant;  Welsh  v.  Barber  Asphalt  Paving  C'o.  93  C.  C.  A.  101, 
167  Fed.  466,  holding  that  the  master  could  not  invoke  the  doctrine  of  assumption 
of  risk,  in  an  action  for  injuries  to  a  servant  from  a  failure  of  the  master  to 
perform  the  statutory  duty  of  guarding  dangerous  machinery:  Toye  v.  United 
Dressed  Beef  Co.  141  App.  Div.  335,  125  X.  Y.  Supp.  1061,  holding  that  employee 
in  refrigerating  plant  assumed  risk  when  he  knew  that  he  would  be  injured 
if  he  caught  his  foot  in  "crosshead"  while  upon  frame  work  of  machine  oiling 
same;  Gombert  v.  McKay,  201  X.  Y.  31,  42  L.R.A.(X.S.)  1236,  94  X.  E.  1st,. 
holding  that  person  who  is  experienced  in  use  of  scaffold,  and  knows  material  of 
which  it  is  made  and  approves  of  plan  devised  by  fellow  workmen,  assumes 
risk  of  its  use;  Jenkins  v.  Pho?nix  Co-'str.  Co.  145  App.  Div.  186.  129  X.  Y.  Supp. 
937,  holding  that  servant  assumes  ri^k  where  lie,  knowing  as  much  about  risk 
as  master,  voluntarily  got  under  heavy  suspended  weight  with  nothing  but 
defective  rope  to  hold  it;  Hall  v.  West  &  S.  Mill.  Co.  39  Wash.  480,  81  Pac. 
915,  4  Ann.  Cas.  587  (dissenting  opinion)  on  assumption  of  risk  under  statute 
giving  right  of  action  for  violation  of  statutory  provisions;  Lee  v.  Sterling 
Silk  Mfg.  Co.  115  App.  Div.  590,  101  X.  Y'.  Supp.  78,  holding  that  a  statute 
providing  that  a  child  under  the  age  of  fourteen  years  should  not  be  employed 
in  a  factory,  was  not  conclusive  as  to  the  want  of  contributory  negligence  in  an 
action  for  injuries  to  such  child;  Fallen  v.  Howard.  95  App.  Div.  629,  88  X. 
Y.  Supp.  1098  (dissenting  opinion),  on  obvious  risks  and  risks  incident  to 
occupation. 

Cited  in  footnotes  to  Stager  v.  Troy  Laundry  Co.  53  L.R.A.  459,  which  holds 
risk  of  hand  passing  under  guard  rails  into  rollers  not  assumed,  as  matter 
of  law,  by  servant  operating  mangle  in  laundry;  St.  Louis  Cordage  Co.  v. 
Miller,  63  L.R.A.  551,  which  holds  danger  from  exposed  gearing  in  factory 
assumed  by  employee. 

Cited  in  notes  (47  L.R.A.  175,  191)  on  volenti  non  fit  injuria  as  defense  to 
actions  by  injured  servants;  (3  L.R.A.iX.S.)  1098)  on  assumption  by  tenant's 
employee  of  risk  of  unsafe  portions  of  building  in  landlord's  possession;  (28 
L.R.A.  (X.S.)  1218,  1230)  as  to  whether  servant  may  assume  risk  of  dangers 
created  by  master's  negligence. 

Distinguished  in  Dowd  v.  Xew  York.  O.  &  W.  R.  Co.  170  X.  Y.  472,  63  X.  K. 
541,  holding  burden  on  defendant  to  show  plaintiff  assumed  risk  from  practice  of 
kicking  cars  upon  siding  where  he  was  repairing  cars;  Marino  v.  Lehmaier.  IT.'i 
X.  Y.  534,  61  L.  R.  A.  813,  66  X.  E.  572,  holding  child,  prohibited  by  labor  law 
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on  account  of  youth  from  being  employed  in  factory,  not  chargeable  with  assump- 
tion of  risk;  Marino  v.  Lehmaier,  173  X.  Y.  534,  61  L.  R.  A.  813.  66  N.  E.  572, 
holding  child  whose  employment  in  factory  is  forbidden  by  statute  because  of 
immature  age  is  not,  as  matter  of  law,  chargeable  with  contributory  negligence 
or  assumption  of  risk;  Woolf  v.  Xauman  Co.  128  Iowa,  268,  103  N.  W.  785, 
holding  that  a  child  did  not  assume  the  risks  where  statutory  regulations  were 
not  observed  in  guarding  machinery,  where  the  employment  of  such  a  child 
was  forbidden  by  the  statute;  Bromberg  v.  Evans  Laundry  Co.  134  Iowa,  45, 
111  N.  W.  417,  13  Ann.  Cas.  33,  holding  same  as  to  employment  forbidden  to 
be  performed  by  statute  by  such  persons:  Graves  v.  Stickley  Co.  125  App.  D'iv. 
135,  109  N.  Y.  Supp.  256,  holding  that  under  the  subsequent  statute,  a  servant 
may  assume  the  risk  of  unguarded  machinery  but  it  is  a  question  for  the  jury 
as  to  whether  it  was  assumed. 

Disapproved  in  Xarramore  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  48  L.  R.  A.  76, 
37  C.  C.  A.  503,  96  Fed.  302,  holding  continuance  in  employment  with  knowledge 
that  employer  has  not  complied  with  safety  statute  not  assumption  of  risk; 
Monteith  v.  Kokomo  Wood  Enameling  Co.  159  Ind.  160.  58  L.  R.  A.  949,  footnote  p. 
!)44,  64  N.  E.  610,  holding  employee  has  right  of  action  for  injuries  caused  by 
master's  failure  to  comply  with  statutory  duty  to  guard  circular  saw. 
Muster's  statutory  liability. 

Approved  in  Indiana  Mfg.  Co.  v.  Wells,  31  Ind.  App.  463,  68  N.  E.  319,  holding 
master's  statutory  liability  for  failure  to  provide  belt-shifters  arises  when  in- 
spector's order  to  furnish  them  has  not  been  complied  with ;  Brown  v.  Wittner,  43 
App.  Div.  137,  59  N.  Y.  Supp.  385,  holding  landlord's  violation  of  statutory  duty 
to  light  stairway  gives  tenant  right  of  action  for  damages  resulting  therefrom. 

Cited  in  Robertson  v.  Ford,  164  Ind.  544,  74  N.  E.  1,  holding  that  the  master 
was  not  liable  for  injuries  to  a  servant  by  failure  to  provide  belt-shifters,  where 
he  had  not  been  notified  to  place  them  by  the  state  inspector,  in  whose  dis- 
oretion  the  necessity  for  them  lay. 

Cited  in  note    (19   Eng.  Rul.  Cas.  56,  57,  59)    on  liability  for  injury  due  to 
neglect  of  statutory  precautions. 
Contributory    nefgllgence. 

Cited  in  Millsap  v.  Beggs,  122  Mo.  App.  7,  97  S.  W.  956;  Swick  v.  JEtna. 
Portland  Cement  Co.  147  Mich.  469,  111  N.  W.  110, — holding  that  a  master  who 
fails  to  guard  his  machinery  as  required  by  statute,  may  defend  an  action  for 
injuries  resulting  thereby  to  a  servant,  by  proof  of  contributory  negligence; 
Milligan  v.  Clayville  Knitting  Co.  137  App.  Div.  385,  121  N.  Y.  Supp.  763, 
holding  that  servant  who  stepped  into  hole  plainly  visible  in  factory  floor, 
cannot  recover  'simply  because  master  failed  to  provide  safe  place  to  work. 

Cited  in  note  (49  L.  R.  A.  44)  on  contributory  negligence  in  entering  or  re- 
maining in  employment. 

32  L.  R.  A.  370,  WILHELM  v.  WILKEN,  149  N.  Y.  447,  52  Am.  St.  Rep.  743, 

44  N.  E.  82. 
Title  nnder  quitclaim   deed. 

Approved  in  Schott  v.  Dosh,  49  Neb.  193,  59  Am.  St.  Rep.  531.  68  N.  W.  346, 
holding  grantee  of  recorded  quitclaim  deed,  in  good  faith  and  without  notice, 
takes  as  against  grantee  of  prior  unrecorded  deed. 

Cited  in  Sanders  v.  Riedinger,  30  App.  Div.  282,  51  N.  Y.  Supp.  937,  holding 
evidence  that  quitclaim  grantee  from  tax  lessee  entered  under  agreement  for 
sale,  believing  and  claiming  he  had  fee,  sufficient  to  support  iinding  of  possession 
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as  owner,  and  basis  for  title  by  adverse  possession;  Beacht  v.  Hevesy,  115  App. 
Div.  513,  101  N.  Y.  Supp.  413,  holding  that  a  quit-claim  deed  was  entitled  to  the 
same  effect  as  a  warranty  deed,  as  to  priority  under  the  recording  acts. 

Cited  in  notes  (105  Am.  St.  Rep.  860)  on  quitclaim  deeds;  (12  L.R.A.(N.S.) 
241)  on  precedence  as  between  quitclaim  and  senior  unrecorded  deed;  (25 
L.R.A.(N.S.)  1036)  on  effect  of  remote  quitclaim  in  chain  of  title  upon  rights 
of  subsequent  purchaser. 

32  L.  R.  A.  373,  CUNNINGHAM  v.  DAVENPORT,  147  N.  Y.  43,  49  Am.  St.  Rep. 

641,  41  N.  E.  412. 
Revocable    trusts. 

Cited  in  Moloney  v.  Tilton,  22  Misc.  688.  51  N.  Y.  Supp.  19.  holding  that  as 
against  beneficiary  in  recorded  declaration  of  trust,  reserving  power  to  sell  and 
reinvest  for  beneficiary,  grant  to  third  person  knowing  facts,  void;  Fellows  v. 
Fellows,  69  N.  H.  345,  348,  46  Atl.  474,  holding  conveyance  of  land  in  considera- 
tion of  bond  for  payment  to  third  person  on  death  of  grantor  creates  trust  for 
third  person  revocable  before  death  of  grantor;  Fowler  v.  Cowing.  152  Fed. 
811,  holding  that  the  investment  of  money  in  stock  of  a  bank  in  trust  for  his 
children,  and  the  issuance  of  the  stock  to  him  as  trustee,  and  other  acts  in  ac- 
cordance therewith,  created  an  irrevocable  trust  in  favor  of  the  children. 
Doty  to  savings  bank  depositors. 

Cited  in  note   (105  Am.  St  Rep.  740,  741  >  on  duties  of  savings  banks  toward 
depositors. 
Trnst   in  bank  deposit. 

Followed  in  Haux  v.  Dry  Dock  Sav.  Inst.  2  App.  Div.  167,  37  N.  Y.  Supp.  917. 
and  Decker  v.  Union  Dime  Sav.  Inst.  15  App.  Div.  554,  44  N.  Y.  Supp.  521,  hold- 
ing question  whether  trust  created  depends  on  intention  of  donor  at  time  of  de- 
posit; Re  Mueller,  15  App.  Div.  69,  44  N.  Y*.  Supp.  280.  holding  depositor  not 
intending  to  give  beneficiary  interest  in  fund  does  not  devest  himself  of  legal 
title;  Domestic  Missions  v.  Mechanics'  Sav.  Bank,  40  App.  Div.  123.  24  Misc.  597. 
54  N.  Y.  Supp.  28,  holding  that  deposit  "in  trust"  created  trust  valid  on  death 
of  depositor  before  beneficiary,  although  bank's  rules  not  followed;  Jenkins  v. 
Baker,  36  Misc.  56,  72  N.  Y.  Supp.  546,  and  Re  Snyder,  37  Misc.  59.  74  X.  Y. 
Supp.  832,  holding  presumption  of  trust  from  deposit  "in  trust  for"  another  re- 
butted by  depositor's  testimony  denying  intention  to  make  trust. 

Approved  in  Harrison  v.  Totten,  29  Misc.  700,  62  N.  Y.  Supp.  754,  holding 
mere  fact  of  deposit  being  made  ''in  trust  for"  another,  who  never  heard  of  it. 
does  not  entitle  him  to  fund  on  depositor's  death:  Williams  v.  Brooklyn  Sav.  Bank. 
51  App.  Div.  333,  64  N.  Y.  Supp.  1021,  holding  deposit  in  trust  for  another 
establishes  prima  facie  intention  to  create  trust,  although  book  kept,  beneficiary 
ignorant,  and  part  withdrawn;  Meislahn  v.  Meislahn.  56  App.  Div.  567.  67  X. 
Y'.  Supp.  480,  holding  deposit  "in  trust  for"  daughter,  with  statement  that  de- 
positor had  money  in  trust  for  daughters,  establishes  intention  to  make  trust: 
Washington  v.  Bank  for  Savings,  65  App.  Div.  340.  72  X.  Y.  Supp.  752.  holding 
that  where  beneficiary  of  deposit  in  trust  had  no  existence,  depositor's  repre.senta- 
tive  has  title;  Lee  v.  Kennedy,  25  Misc.  142,  54  X.  Y.  Supp.  155.  holding  no  trust 
created  where  money  deposited  "for"  another,  subject  to  condition  not  performed : 
Miller  v.  Seamen's  Bank  for  Saving.  33  Misc.  710.  OS  X.  Y.  Supp.  983,  holding 
deposit  in  trust  unexplained  gives  title  to  beneficiary  at  depositor's  death:  Re 
Barefield.  36  Misc.  748,  74  X.  Y.  Supp.  472.  holding  no  trust  presumed  from  bare 
deposit  "in  trust  for"  another,  with  declaration  of  depositor  of  no  intention  to 
make  trust:  Re  Totten,  38  Misc.  351.  77  X.  Y.  Supp.  928.  holt!!  •:.  where  inten- 
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tion  of  depositor  shown  from  circumstances  to  be  not  to  transfer  beneficial  inter- 
est, no  trust  presumed;  Booth  v.  Oakland  Bank  of  Savings,  122  Cal.  25,  54  Pac. 
370,  holding  trust  established  by  direction  to  bank  to  make  account  subject  to 
check  of  both  beneficiary  and  depositor,  and  notice  to  beneficiary;  Dickie  v.  Adams, 
40  Misc.  91,  81  N.  Y.  Supp.  336,  denying  recovery  from  estate  of  depositor  to  al- 
leged beneficiary  in  absence  of  proof  of  declaration  of  depositor  creating  trust,  or 
that  trust  fund  forms  part  of  estate;  Re  Smith,  40  Misc.  335,  81  N.  Y.  Supp. 
1035,  holding  no  trust  exists  in  favor  of  husband's  administrator  in  fund  depos- 
ited by  wife,  in  trust  for  husband,  without  his  knowledge,  with  intent  he  should 
take  if  he  survived  her;  Re  Barefield,  177  N.  Y.  393,  101  Am.  St.  Rep.  814, 
69  N.  E.  732,  holding  deposit  by  daughter  of  her  money  in  trust  for  mother  does 
not  create  trust  where  such  was  not  her  intention  and  she  retained  book. 

Cited  in  Proseus  v.  Porter,  20  App.  Div.  46,  46  N.  Y.  Supp.  656,  holding  fact 
that'  depositor,  after  giving  beneficiary  pass  book  of  fund  "in  trust,"  drew  on  ac- 
count not  conclusive  against  trust;  Jackson  v.  Murray,  25  App.  Div.  141,  49  N.  Y. 
Supp.  195,  holding  withdrawal  of  money  "in  trust"  for  another,  after  injunction, 
contempt  of  court;  Bishop  v.  Seaman's  Bank  for  Savings,  33  App.  Div.  182,  53 
N.  Y.  Supp.  488,  holding  presumption  in  favor  of  trust  from  deposit  in  trust,  with- 
out rebutting  evidence,  although  beneficiary  died  before  trustee;  Martin  v. 
Martin,  46  App.  Div.  448,  61  N.  Y.  Supp.  813,  holding  deposit  in  name  of  another, 
with  addition  that  depositor  "may  draw,"  constituted  trust  for  the  other,  al- 
though beneficiary  did  not  know  it  and  depositor  kept  book ;  Haynes  v.  McKee,  19 
Misc.  512,  43  N.  Y.  Supp.  1126,  holding  where  beneficiary  of  trust  on  death  of 
trustee  delivers  fund  to  executor,  who  distributes,  it  cannot  be  recovered  as  money 
had  and  received;  Jennings  v.  Hennessy,  26  Misc.  266,  55  N.  Y.  Supp.  833,  hold- 
ing trust  in  savings  bank  deposit  revocable  before  death  of  depositor;  Peoples  Sav. 
Bank  v.  Webb,  21  R.  I.  221,  42  Atl.  874,  holding  deposit  as  "trustee  for" 
another  subject  to  testimony  of  depositor  denying  intention  to  create  trust;  Re 
Totten,  89  App.  Div.  371,  85  N.  Y.  Supp.  928,  holding  deposit  of  money  in  bank 
in  several  accounts  in  trust  for  designated  person  creates  trust,  although  all  but 
one  of  accounts  drawn  out  by  depositor;  Re  Totten,  179  N.  Y.  119,  70  L.R.A. 
714/71  X.  E.  748.  1  Ann.  Cas.  900,  holding  that  the  deposit  of  money  by  a  per- 
son in  his  own  name  in  trust  for  another,  creates  a  trust  which  is  revocable 
during  the  depositor's  lifetime,  unless  made  otherwise  by  some  unequivocal 
act;  Re  United  States  Trust  Co.  117  App.  Div.  181,  102  X.  Y.  Supp.  271, 
holding  that  where  the  father  deposited  money  in  his  own  name  in  trust  for  the 
son,  the  trust  was  terminated  ipso  facto  by  the  death  of  the  son  during  the 
lifetime  of  the  father,  and  the  latter  retained  title  to  the  money  free  trom  any 
trust;  Latlan  v.  Totten,  44  Misc.  116,  89  X.  Y.  Supp.  761,  holding  that  where 
the  father  deposited  money  in  a  savings  bank  in  the  name  of  his  two  sisters 
in  trust  for  his  two  daughters,  and  gave  the  pass  books  to  the  sisters,  there 
was  created  a  valid  trust  in  favor  of  the  children  which  could  not  be  revoked: 
Re  King,  51  Misc.  379,  101  X.  Y.  Supp.  279,  holding  that  a  deposit  of  money 
in  trust  for  another,  but  subject  to  the  control  of  the  depositor,  to  be  paid  to 
the,  beneficiary  in  case  of  the  depositor's  death,  was  sufficient  to  create  a  trust. 
Cited  in  footnotes  to  Bath  Sav.  Institution  v.  Hathorn,  32  L.  R.  A.  377,  which 
holds  prima  facie  trust  created  by  words  "in  trust  for"  in  entry  of  savings  bank 
deposit ;  Leaphart  v.  Commercial  Bank,  33  L.  R.  A.  700.  which  holds  money  depos- 
ited in  bank  by  one  described  as  "manager,"  subject  to  check :  Duckett  v.  Xational 
Mechanics'  Bank.  39  L.  R.  A.  84,  which  holds  bank  liable  to  trust  estate  for  cred- 
iting to  individual  account  check  stating  that  it  is  for  deposit  to  credit  of  speci- 
fied person,  "trustee;"  Re  Totten,  70  L.R.A.  711,  which  holds  Irrevocable  trust 
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not  established  by  depositing  one's  own  funds  in  his  own  name  in  savings 
bank  in  trust  for  another  retaining  possession  of  deposit  book  and  control  of 
deposit  and  dealing  with  account  as  his  own  without  notifying  beneficiary. 

Annotation  in  32  L.  R.  A.  373,  referred  to  particularly  in  Milholland  v. 
WhaJen,  89  Md.  217,  44  L.  R.  A.  207,  footnote  p.  205,  43  Atl.  43,  holding  valid 
trust  created  by  deposit  in  savings  bank  in  trust  for  owner  and  another,  payable 
to  order  of  either,  with  balance  to  survivor. 

Distinguished  in  Farleigh  v.  Cadman,  159  N.  Y.  172,  53  X.  E.  808,  holding  ir- 
revocable trust  created  in  fund  deposited  expressly  in  trust  for  beneficiary  present 
at  time;  Grafing  v.  Heilmann,  1  App.  Div.  262,  37  N.  Y.  Supp.  253,  holding  money 
in  name  of  depositor  in  trust  for  another,  a  valid  trust  although  depositor  kept 
pass  book  and  drew  interest;  Robertson  v.  McCarty,  54  App.  Div.  107,  66  N.  Y. 
Supp.  327,  holding  fact  of  deposit  in  trust  without  other  evidence  of  depositor's 
intent  made  irrevocable  trust,  although  beneficiary  did  not  know  it  and  depositor 
kept  book;  Re  Barefield,  82  App.  Div.  465,  81  X.  Y.  Supp.  843,  holding  unex 
plained  deposit  in  trust  creates  valid  trust,  subject  to  denial  by  depositor  of  such 
intention;  Washington  v.  Seamen's  Bank  for  Saving,  29  Misc.  493,  61  N.  Y.  Supp. 
971,  refusing  interpleading  in  action  against  bank  of  apparent  beneficiary  of  de- 
posit, depositor's  representative  claiming  bank  knew  name  of  beneficiary  was  fic- 
titious; Re  Biggars,  39  Misc.  430,  80  N.  Y.  Supp.  214,  holding  valid,  trust  for  per- 
son for  whose  benefit  deposit  made,  although  he  knew  nothing  of  it  and  depositor 
retained  book  and  drew  on  account. 

Explained  in  Jenkins  v.  Baker,  77  App.  Div.  511,  78  N.  Y.  Supp.  1074,  holding 
fact  of  opening  bank  account  in  trust  is  declaration  of  trust  and  sufficient  to  prove 
trust  in  favor  of  beneficiary. 
Intent    with    which    account    opened. 

Approved  in  Re  Anthony,  40  Misc.  498,  82  N.  Y.  Supp.  789,  holding  ownership 
of  fund  in  special  account  opened  by  husband  in  name  of  wife  depends  upon  intent 
with  which  account  was  opened. 

Cited  in  McMahon  v.  Cronin,  143  App.  Div.  846,  128  N.  Y.  Supp.  423,  hold- 
ing that  husband   may  testify   as   to  his  intention   in  making  deposit  in   name 
of  wife  to  rebut  presumption  of  gift. 
Beneficiary'*  knowledge   of  trust. 

Cited  in  note   (10  L.R.A. (N.S.)   617,  618)   on  necessity  of  beneficiary's  knowl- 
edge of  trust. 
Gift  inter  vivo*. 

Cited   in  note    (12   Eng.   Rul.  Cas.  438)    on  necessity  of  delivering  gift  inter 
vivos. 
Gift    <>f    bank   deposit. 

Cited  in  note    (1  L.R.A. (N.S.)   791)   on  bank  deposit  for  other  person  as  gift 
or  transfer  of  title. 
Stay  of  proceeding;*. 

Approved  in  Jenkins  v.  Baker,  91  App.  Div.  402,  86  N.  Y.  Supp.  958,  holding  as- 
sumed conflict  between  decisions  of  appellate  division  and  court  of  appeals  not 
ground  for  stay  of  proceedings. 

32  L.  R.  A.  377,  BATH  SAV.  INST.  v.  HATHORN,  88  Me.  122,  51  Am.  St.  Rep. 

382,  33  Atl.  S.'JG. 
Trusts    in    personal    property. 

Followed  in  Norway  Sav.  Bank  v.  Merriam,  88  Me.  150.  33  Atl.  840,  holding  nee- 
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ossary  for    valid    trust    in    bank    deposit,  unequivocal    language    or  act    showing 
intention. 

Approved  in  Whitehouse  v.  Whitehouse,  90  Me.  476,  60  Am.  St.  Rep.  278,  38  Atl. 
374,  holding  valid,  trust  in  check  retained  by  drawer  with  declaration  of  trust  for 
another;  Booth  v.  Oakland  Bank  of  Savings,  122  Cal.  25,  54  Pac.  370,  holding 
trust  established  by  direction  to  bank  to  make  account  subject  to  check  of  both 
beneficiary  and  depositor,  and  notice  to  beneficiary. 

Cited  in  Hewett  v.  Hurley,  88  Me.  434,  34  Atl.  274,  holding  valid,  trust  in  check 
to  daughter  of  drawer  for  monument  fund;  Hallowell  Sav.  Inst.  v.  Titcomb,  96  Me. 
69,  51  Atl.  249,  holding  unequivocal  declaration  of  trust,  although  conditional, 
may  constitute  valid  trust  on  performance  of  condition;  Peoples  Sav.  Bank  v. 
Webb,  21  R.  I.  222,  42  Atl.  878,  holding  deposit  as  "trustee  for"  another,  subject 
to  testimony  of  depositor  denying  intention  to  create  trust ;  Milholland  v.  Whalen, 
89  Md.  215,  44  L.  R.  A.  207,  footnote  p.  205,  43  Atl.  43,  holding  valid  trust  cre- 
ated by  deposit  in  savings  bank  in  trust  for  owner  and  another,  payable  to  order 
of  either  with  balance  to  survivor:  Brown  v.  Crafts,  98  Me.  47,  56  Atl.  213,  hold- 
ing intended,  but  not  completed,  gift  cannot  be  enforced  as  trust;  Martin  v.  Mar- 
tin, 43  Or.  123,  72  Pac.  639,  holding  parol  evidence  competent  to  show  that  trans- 
fer of  personalty  by  conveyance  absolute  in  form  was  in  trust:  Northwestern 
Mut.  L.  Ins.  Co.  v.  Collamore,  166  Me.  584,  62  Atl.  652,  holding  that  to  establish 
a  valid  trust,  it  must  be  a  present  divestment  of  property,  though  the  vesting 
of  title  may  be  postponed  till  the  death  of  the  donor;  Bath  Sav.  Inst.  v.  Fogg, 
101  Me.  195,  63  Atl.  731,  on  the  sufficiency  of  the  declaration  to  constitute  a 
trust  in  money  deposited:  Harris  Bkg.  Co.  v.  Miller,  190  Mo.  669,  1  L.R.A.(N.S.) 
801,  89  S.  W.  629,  on  the  creation  of  a  trust  by  mere  declaration;  Re  Podhajsky, 
137  Iowa,  747,  115  X.  W.  590,  holding  that  where  one  deposits  money  with  a 
savings  bank,  and  states  that  it  is  to  vest  in  another  after  his  death,  there  is  an 
enforceable  trust  in  favor  of  the  donee;  Brown  v.  Crafts,  98  Me.  47,  56  Atl. 
213.  holding  that  an  intended  gift  can  not  be  upheld  as  a  trust. 

Cited  in  footnote  to  Duckett  v.  National  Mechanics'  Bank,  39  L.  R.  A.  84,  which 
holds  bank  liable  to  trust  estate  for  crediting  to  individual  account  check  stating 
that  it  is  for  deposit  to  credit  of  specified  person,  "trustee." 
Beneficiary's   knowledge   of    trust. 

Cited  in  note   (10  L.R.A.(X.S.)   617)  on  necessity  of  beneficiary's  knowledge  of 
trust. 
Gift  of  bank  deposit. 

Cited  in  note   (1  L.R.A.(N.S.)   791)   on  bank  deposit  for  other  person  as  gift 
or  transfer  of  title. 
Gifts   Inter  vlvos. 

Cited  in  Re  Munson,  25  Misc.  589,  56  N.  Y.  Supp.  151,  and  Chambers  v.  M'Creery, 
45  C.  C.  A.  326,  106  Fed.  368,  holding  it  necessary,  to  establish  gift  inter  vivos,  to 
show  intent  of  donor  to  devest  title,  without  reserving  use  of  gift  for  certain  time 
or  for  life. 

Cited  in  note  (12  Eng.  Rul.  Cas.  434,  439)  on  necessity  of  delivering  gift  inter 


32  L.  R.  A.  380,  BITTEXHAUS  v.  JOHXSTON,  92  Wis.  588,  66  N.  W.  805. 
Validity    of    statute. 

Cited  in  Harper  v.  Galloway,  58  Fla.  261,  26  L.R.A.(N.S.)  794,  51  So.  228, 
19  Ann.  Cas.  235.  holding  that  the  Constitution  does  not  forbid  passing  or  special 
or  local  laws  on  the  subject  of  game. 


32  L.R.A.  380]  L.  R.  A.  CASES  AS  AUTHORITIES.  860 

Cited  in  note  (78  Am.  St.  Rep.  246)  on  acts  which  legislature  may  declare 
criminal. 

Distinguished    in    State    v.    Wendler.  94    Wis.  373.  68    X.    W.    759,  sustaining 
neither  of  two  enrolled  bills  appro\    1  by  governor,  one  not  corresponding  with 
same  original  but  containing  amendments,  and  other  correct  but  without  amend- 
ments. 
Constitutional    law. 

Cited  in  Rider-Wallis  Co.  v.  Fogo,  102  Wis.  540.  78  X.  W.  767.  sustaining  stat- 
ute providing  for  appointment  of  receivers  of  insolvent  debtors  without  jury  trial 
of  facts,  as  not  violating  constitutional  jury  trial  provision ;  Foster  v.  Rowe, 
128  Wis.  336,  107  X.  W.  635,  8  Ann.  Cas.  595.  holding  that  statute  providing 
for  a  board  of  equalization  as  between  counties  was  not  unconstitutional  as  deny- 
ing the  equal  protection  of  the  laws;  State  v.  Chicago  &  X.  W.  R.  Co.  128  Wis. 
519,  108  X.  W.  594  (dissenting  opinion),  on  the  uniformity  of  tax  legislation. 
Fisheries. 

Cited  in  Des  Moines  Park  Comrs.  v.  Diamond  Ice  Co.  130  Iowa.  608,  3  L.R.A. 
(X.S.)  1105,  105  X.  W.  203,  8  Ann.  Cas.  28,  holding  that  the  state  has  the 
power  to  pass  reasonable  regulations  in  regard  to  fishing  in  public  waters: 
Harper  v.  Galloway,  58  Fla.  261,  26  L.R.A. (X.S.)  797.  51  So.  226,  upholding 
the  power  of  the  state  to  pass  local  laws  regulating  the  killing  of  game,  where 
not  prohibited  by  the  constitution;  State  v.  Hanlon.  77  Ohio  St.  30,  13  L.R.A. 
(N.S.)  541,  122  Am.  St.  Rep.  472,  82  X.  E.  662.  holding  that  a  statute  requiring 
license  fee  for  fishing  in  the  waters  of  Lake  Erie  is  constitutional  and  does  not 
deny  the  equal  protection  of  the  laws  to  persons  fishing  there. 

Cited  in  footnotes  to  State  v.  Higgins,  38  L.  R.  A.  561.  which  holds  statute  pro- 
hibiting noncitizens  of  county  from  fishing  without  license,  void :  Gustafson  v. 
State,  43  L.  R.  A.  615.  which  holds  void,  act  limiting  to  taxpayers  right  to  take 
oysters  in  public  waters:  State  v.  Dow,  53  L.  R.  A.  314.  which  sustains  statute 
against  fishing  for  trout  with  ritent  to  sell  or  trade. 

Cited  in  note  (39  L.  R,  A.  590,  591)  on  governmental  control  over  right  of 
fishery. 

ClaMM      lciiisljltit.il. 

Approved  in  Wisconsin  Keeley  Institute  Co.  v.  Milwaukee  County,  95  Wis.  156, 
36  L.  R.  A.  57,  60  Am.  St.  Rep.  105.  70  X.  W.  68.  holding  statute  permitting  com- 
mission of  drunkards  to  gold  cure  institxited  at  expense  of  county  not  within 
police  powers. 

Cited  in  State  ex  rel.  Winkler  v.  Benzenberg.  101  Wis.  177.  76  X.  W.  345,  hold- 
ing unconstitutional,  statute  compelling  licensing  of  plumbers,  but  requiring  only 
one  member  of  firm  or  corporation  to  be  licensed:  State  ex  rel.  Kellogg  v.  Current, 
111  Wis.  436.  56  L.  R.  A.  255.  87  X.  W.  561,  sustaining  statute  requiring  physi- 
cians to  pass  examination,  but  admitting  graduates  of  certain  schools  without 
examination:  State  ex  rel.  Xew  Richmond  v.  Davidson.  114  Wis.  573,  58  L.  R.  A. 
741,  90  X.  W.  1067,  sustaining  statute  reimbursing  city  for  debt  incurred  in  time 
of  great  disaster  from  cyclone,  as  for  pxiblic  purpose. 
Official  destruction  of  private  property. 

Cited  in  State  v.  Redmon,  134  Wis.  105.  14  L.R.A.  I  X.S.)  235,  126  Am.  St. 
Rep.  1003,  114  N.  W.  137.  15  Ann.  Cas.  408:  Xew  Orleans  v.  Charonloau,  121 
La.  893,  18  L.RJMN.S.)  370,  126  Am.  St.  Rep.  332.  46  So.  911,  15  Ann.  Cas. 
46. — on  the  right  to  destroy  property  without  compensation  in  the  exercise  of 
the  police  power:  McConnell  v.  McKillipp.  71  Xeb.  716.  65  L.R.A.  613,  115  Am. 
St.  Rep.  614.  99  X.  W.  505,  8  Ann.  C'as.  898.  holding  that  property  capable  only 
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of  unlawful  use  may  be  destroyed  under  the  exercise  of  the  police  power  but 
where  the  property  is  susceptible  of  a  beneficial  use  but  has  been  used  for  unlaw- 
ful purposes,  it  may  not  be  summarily  destroyed;  Daniels  v.  Homer,  139  N.  C. 
226,  3  L.R.A.(X.S.)  1001,  51  S.  E.  992,  holding  law  which  provided  for  the  de- 
struction of  unlawful  fish  nets  was  not  unconstitutional  as  depriving  of  property 
without  due  process  of  law;  Lowe  v.  Conroy,  120  Wis.  155,  66  L.R.A.  909,  102 
Am.  St.  Rep.  983,  97  X.  W.  942,  1  Ann.  Cas.  341,  holding  that  the  state  may 
destroy  private  property  for  the  protection  of  the  public  health  where  such  is 
the  only  means  capable  of  handling  the  case. 

Distinguished  in  Houston  v.  State,  98  Wis.  486,  42  L.  R.  A.  48,  74  N.  W.  Ill, 
holding   state  not   responsible  in  damages   for  destruction  of   healthy   cattle  by 
negligent  tort  of  state  officers  under  color  of  statute. 
Police   power. 

Cited  in  State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis.  519, 
107  X.  W.  500,  on  the  extent  of  the  police  power. 

:!:>  L.  R.  A.  383,  SHAKMAX  v.  UNITED  STATES  CREDIT  SYSTEM  CO.  92  Wis. 

366,  53  Am.  St.  Rep.  920.  66  X.  W.  528. 
Insurance. 

Cited  in  Sloman  v.  Mercantile  Credit  Guarantee  Co.  112  Mich.  262,  70  X.  W. 
886,  holding  ambiguity  in  policy  is  to  be  resolved  in  favor  of  insured;  State  v. 
Hogan,  8  X.  D.  306,  45  L.  R.  A.  169,  73  Am.  St.  Rep.  759,  78  N.  W.  1051,  holding 
guaranty  of  fixed  revenue  of  land  with  contract  to  pay  fixed  amount  per  acre  of 
crop,  insurance;  People  ex  rel.  Kasson  v.  Rose,  174  111.  314,  44  L.  R.  A.  126,  foot- 
note p.  124,  51  X.  E.  246.  holding  guaranteeing  fidelity  of  officers  and  performance 
of  contracts  insurance;  Ellison  v.  Straw,  119  Wis.  508,  97  X.  W.  168,  holding  life 
insurance  is  promise  to  pay  certain  sum  upon  death  of  assured ;  Knights  Templars 
&  M.  Life  Indemnity  Co.  v.  Vail,  206  111.  415,  68  X.  E.  1103,  holding  contract  of 
policy  holder  in  benefit  society  not  changed  by  acceptance  of  bond  at  variance  with 
provisions  of  constitution  of  company;  Getchell  &  M.  Lumber  &  Mfg.  Co.  v. 
Peterson,  124  Iowa,  616,  100  X.  W.  550,  on  the  contract  of  suretyship  as  partaking 
of  the  nature  of  insurance;  Van  Buren  County  v.  American  Surety  Co.  137  Iowa, 
495,  126  Am.  St.  Rep.  290,  115  X.  W.  24,  holding  that  the  rules  governing  insur- 
ance are  generally  applicable  to  companies  organized  to  guarantee  the  perform- 
ance of  contracts;  Sullivan  v.  Radzuweit,  82  Xeb.  660,  118  X.  W.  571  ^  holding 
same  as  to  surety  company;  United  States  Fidelity  &  G.  Co.  v.  Ridgley.  70 
Xeb.  628,  97  X.  W.  836,  on  the  distinction  between  a  contract  of  suretyship  and 
an  insurance  contract;  Roark  v.  City  Trust,  S.  D.  &  Surety  Co.  130  Mo.  App. 
407,  110  S.  W.  1,  holding  that  a  contract  of  suretyship  against  loss  by  dishonest 
employees,  is  a  contract  of  insurance  and  to  be  governed  and  construed  as 
such:  Richmond  v.  Travelers'  Ins.  Co.  123  Tenn.  315,  30  L.R.A.(X.S.)  956,  130 
S.  W.  7!>0,  holding  that  mere  delay  in  rejecting  receipt  for  renewal  of  accident 
insurance  policy  does  not  amount  to  acceptance  which  will  continue  policy  in 
force;  Lexington  Grocery  Co.  v.  Philadelphia  Casualty  Co.  157  X.  C.  121,  72  S.  E. 
870.  holding  that  application  bond,  and  Schedule  "A"  to  which  bond  refers  are 
construed  as  contract  of  insurance,  in  action  upon  contract  to  indemnify  against 
loss  by  giving  credit. 

Cited  in  footnote  to  Smith  v.  Xational  Credit  Ins.  Co.  33  L.  R.  A.  511,  which 
denies  right  to  rescind  policy  for  insolvency  of  credit  insurance  company  during 
period  covered. 

Cited  in  notes    (54  Am.  St.  Rep.  446)    on  insurance  against  dishonesty  of  em- 
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ployee;    (33  L.R.A.(X.S.)    514)    on  character  of.  and   rules  governing,  contracts 
by  fidelity  and  guaranty  companies. 

Distinguished   in   Vredenburgh   v.   Physicians   Defense   Co.    126   111.   App.   512. 
holding  that  an  organization  which  agrees  for  a  consideration  to  defend  actions 
for  damages  but  which  does  not  agree  to  pay  any  judgments  recovered  against 
the  defendant  is  not  engaged  in  an  insurance  business. 
Abatement   by   dissolution   of  corporation. 

Cited  in  footnote  to  Shayne  v.  Evening  Post  Pub.  Co.  55  L.  R.  A.  777,  which 
holds  libel  suit  against  dissolved  corporation  properly  revived  against  trustees. 

Cited  in  note  (32  L.R.A.  (N.S.)  449)  on  abatement  of  action  by  or  against 
corporation  by  dissolution  or  expiration  of  charter. 

Services    umler    running    contract    -with     corporation     insolvent     or    din- 
solved. 

Cited  in  note  (69  L.R.A.  139)  on  recovering  for  services  and  expenses  under 
running  contract  with  corporation  ended  by  its  insolvency  and  dissolution. 

32  L.  R.  A.  388,  HOVEN  v.  WEST  SUPERIOR  IRON  &  STEEL  CO.  93  Wis.  201, 

67  X.  W.  46. 
Insurance   against    liability    for    personal    injuries. 

Approved  in  Cornell  v.  Travelers'  Ins.  Co.  06  App.  Div.  563.  73  N.  Y.  Supp.  341. 
sustaining  recovery  on  policy  insuring  against  liability  for  injuries  to  others  than 
employees  for  expenses  of  successful  defense. 

Cited  in  Fenton  v.  Fidelity  &  C.  Co.  36  Or.  290,  48  L.  R.  A.  772.  footnote  p.  770, 
56  Pac.  1096,  holding  indemnity  against  liability  for  injuries  to  employees  assign- 
able though  employer  insolvent;  Employers  Liability  Assur.  Corp.  v.  Light,  Heat 
&  Power  Co.  28  Ind.  App.  441,  63  N.  E.  54,  holding  policy  giving  insured  right  to 
engage  immediate  medical  service  for  injured  person  does  not  include  living  ex- 
penses; Sanders  v.  Frankfort,  M.  Acci.  &  Plate  Glass  Ins.  Co.  72  N.  H.  493,  101 
Am.  St.  Rep.  688,  57  Atl.  655,  holding  employer's  liability  policy  a  contract  to 
indemnify  against  liability;  Rochester  Min.  Co.  v.  Maryland  Casualty  Co.  143 
Mo.  App.  561,  128  S.  W.  204,  holding  that  employer's  indemnity  policy  should  be 
construed  most  strongly  against  insurance  company. 

Distinguished  in  Clark  v.  Bonsai  &  Co.  157  X.  C.  273,  72  S.  E.  954,  holding 
that  where  contract  of  indemnity  is  clearly  against  loss  or  damage,  no  action 
lies  in  favor  of  insured  until  some  damage  has  been  sustained,  by  payment  of 
employee's  claim. 

Cited  in  note    (30  L.R.A.  (X.S.)    1193)    on   injuries  covered  by   employers'    in- 
demnity policy. 
lniii-inii    to    employee    injured. 

Cited  in  Moore  v.  Los  Angeles  Iron  &  Steel  Co.  89  Fed.  77,  holding  insurance 
against  liability  for  injuries  to  employees  inures  directly  to  benefit  of  employee, 
under  California  statute;  Bain  v.  Atkins,  181  Mass.  244,  57  L.  R.  A.  792,  footnote 
p.  791,  92  Am.  St.  Rep.  411,  63  X.  E.  414,  denying  right  of  injured  person  to  sue 
insurer  against  loss  through  liability  for  injuries,  after  settlement  with  insured. 

Cited  in  footnote  to  Embler  v.  Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  44 
L.  R.  A.  512,  which  denies  right  of  personal  representatives  of  employee  to  recover 
on  policy  taken  out  by  employer  insuring  against  injury  to  employees. 

Cited  in  note  (7  L.R.A.  (X.S.)  959)  on  injured  employee's  right  to  reach  fund 
under  employer's  liability  pc  -v. 

Distinguished  in  Frye  v.  Bath  Gas  &  Electric  Co.  97  Me.  245,  59  L.  R.  A.  446,  94 
Am.  St.  Rep.  500,  54  Atl.  395,  holding  employer's  liability  policy  does  not  inure  to 
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benefit  of  injured  employee  so  that  he  can  enforce  payment  of  it  after  employer's 
insolvency;  Allen  v.  Oilman,  McX.  &  Co.  137  Fed.  139;  Connolly  v.  Bolster,  187 
Mass.  271,  72  X.  E.  981, — holding  under  an  indemnity  insurance  policy,  which 
provided  that  no  action  would  lie  upon  the  policy  except  when  brought  by  the 
insured,  that  the  obtaining  of  a  judgment  against  the  insured,  does  not  raise 
a  cause  of  action  in  favor  of  the  injured  employee. 
Payment  of  claim  an  condition  precedent  to  action  on  indemnity  policy. 

Cited  in  Stephens  v.  Pennsylvania  Casualty  Co.  135  Mich.  194,  97  X.  W.  686, 
3  Ann.  Cas.  478,  on  the  necessity  of  the  payment  of  a  judgment  against  the  per- 
son indemnified,  in  order  to  make  liability  of  indemnitor  absolute. 
Description   of   employeeii   in   indemnity   insurance    policy. 

Cited  in  Xew  Amsterdam  Casualty  Co.  v.  Mesker,  128  Mo.  App.  206,  106  S.  W. 
561,  holding  that  the  description  in  an  indemnity  insurance  of  the  employees  as 
galvanized  iron  cornice  and  wrought  iron  work,  including  drivers,  and  galvanized 
and  sheet  iron  workers,  wrought  iron  work  erecting,  covers  skylight  workers, 
tinners,  carpenters,  shippers,  machinists,  engineer,  nightwatchman,  and  the 
butler;  Fidelity  &  Cas.  Co.  v.  Loan  Oak  Cotton  Oil  Gin  Co.  35  Tex.  Civ.  App. 
262,  80  S.  W.  541,  holding  that  a  carpenter  whose  services  were  necessary  to  the 
operation  of  the  plant,  was  within  the  terms  of  the  indemnity  insurance  cover- 
ing all  persons  on  duty  in  the  cotton  seed  oil  factory. 

32  L.  R.  A.  391,  STATE  ex  rel.  MYLREA  v.  ,IANES\7ILLE  WATER  POWER  CO. 

92  Wis.  496,  66  X.  W.  512. 
Estoppel. 

Followed  in  Reuter  v.  Lawe.  94  Wis.  306.  34  L.  R.  A.  736,  59  Am.  St.  Rep.  891, 
68  X.  W.  955,  holding  public  estopped  to  claim  plat  originally  dedicated  by  owner 
as  park,  for  which  he  was  later  taxed  and  compelled  to  make  improvements 
thereon. 

Cited  in  Forster  v.  Raznix.  46  Wash.  695,  91  Pac.  252,  holding  that  where  the 
defendants  had  had  actual  possession  of  certain  land  dedicated  as  a  alley,  for 
twenty  years,  and  had  paid  the  taxes  upon  the  same  for  that  time,  and  had 
made  permanent  improvements  upon  it  without  objection  from  the  plaintiffs,  the 
latter  were  estopped  to  deny  the  defendant's  right  to  use  the  land;  Iowa  v.  Carr, 
112  C.  C.  A.  477,  191  Fed.  267,  holding  that  doctrine  of  estoppel  is  applicable  in 
controversy  between  rights  of  state  and  those  of  a  citizen. 
Of  railroad. 

Cited  in  Xorthern  P.  R.  Co.  v.  Ely,  25  Wash.  391,  54  L.  R.  A.  531,  87  Am.  St. 
Rep.  766,  65  Pac.  555,  holding  railroad  company  estopped  by  acquiescence  in  ac- 
quisition by  settlers  of  its   land,  making  great  expenditures  and   improvements 
upon  it. 
Forfeiture  of   franchise. 

Followed  in  Ashland  v.  Ashland  Water  Co.  110  Wis.  97.  85  X.  W.  <i95.  holding 
application  to  begin  action  to  forfeit  franchise  not  granted  on  petition  on  infor- 
mation and  belief,  met  by  answer  putting  allegations  all  in  issue,  supported  by 
competent  affidavits. 

Approved  in  Milwaukee  Electric  R.  &  Light  Co.  v.  Milwaukee,  95  Wis.  42,  36 
L.  R.  A.  46.  60  Am.  St.  Rep.  81,  69  X.  W.  794,  holding  no  power  in  city  to  main- 
tain action  to  forfeit  franchise  of  street  railroad:  Linden  Land  Co.  v.  Milwaukee 
Electric  R.  &  Light  Co.  107  Wis.  517.  83  X.  W.  851.  holding  owner  of  abutting 
property  cannot  enjoin  street  railroad  from  accepting  franchise:  Wright  v.  Mil- 
waukee" Electric  R.  &  Light  Co.  95  Wis.  36,  36  L.  R.  A.  50,  60  Am.  St.  Rep.  74,  69 
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X.  \V.  791,  holding  voluntary  surrender  of  franchise  of  street  railroad  not  pre- 
sumed from  nonuser  of  part  of  line,  or  taking  up  track  on  part. 

Cited  in  State  v.  Cumberland  Teleph.  &  Teleg.  Co.  114  Tenn.  208,  86  S.  W. 
390,  holding  that  in  order  to  justify  a  forfeiture  of  the  franchise  of  a  corpora- 
tion, there  must  be  more  than  a  mere  accidental  misuse  of  the  corporate  powers: 
State  v.  Milwaukee  Electric  R.  4  Light  Co.  136  Wis.  188,  18  L.R.A.(X.S.)  678, 
116  X.  W.  900,  holding  that  an  action  should  not  be  brought  to  forfeit  the  fran- 
chise of  a  corporation  for  the  wilful  conduct  of  its  officials  until  the  corpora- 
tion has  had  a  reasonable  opportunity  to  remove  such  officials. 

Cited  in  footnotes  to  Du  Bois  v.  Du  Bois  City  Waterworks  Co.  34  L.  R.  A.  92. 
which  holds  cancelation  of  contract  by  city  for  water  supply  not  justified  by  inade- 
quacy of  supply;  Palestine  Water  &  Power  Co.  v.  Palestine,  40  L.  R.  A.  203,  which 
holds  flagrant  disregard  of  duty  to  furnish  wholesome  water,  ground  for  forfeiting 
water  company's  franchise. 

Cited  in  note  (14  L.R.A.(X.S.)  336)  on  effect  of  laches  upon  state's  right  to 
oust  corporation. 

Distinguished  in  Allen  v.  Clausen,  114  Wis.  249,  90  N.  W.  181,  holding  court, 
where  unlawful  act  justified  by  pretended  franchise  which  grantor  had  no  power 
to  grant,  may  investigate  such  power. 
Purchase    of    waterworks. 

Cited  in  note  (61  L.  R.  A.  47)  on  municipal  contract  to  purchase  waterworks. 
"Waterworks  as  quasi  pnblte  service. 

Cited  in  Washburn  Waterworks  Co.  v.  Washburn,  129  Wis.  80,  108  X.  W.  1U4. 
holding  that  the  right  to  furnish  water  and  construct  waterworks  is  quasi- 
public  in  its  nature  and  could  be  done  under  authority  conferred  by  state. 

32  L.  R.  A.  394,  CHITTY  v.  CHITTY,  118  X.  C.  647.  24  S.  E.  517. 
Residence. 

Cited  in  Re  Grimes,  94  Fed.  801.  holding  creditor  objecting  to  exemption  on 
ground  of  not  being  domiciled  in  state  has  burden  to  show  change  of  domicil ;  It<- 
Dinglehoef,  109  Fed.  867,  holding  woman  not  resident  of  state  of  which  her  hus 
band  had  never  been  resident  and  in  which  she  had  never  been,  except  on  visit 
short  time. 

Disapproved  in  Cromer  v.  Self,  149  N.  C.  166,  128  Am.  St.  Rep.  658,  62  S.  E. 
885,  holding  that  one  who  has  fled  from  the  state  as  a  fugitive  from  justice. 
with  presumably  no  intention  to  return,  is  not  a  resident  of  the  state  within 
the  meaning  of  the  exemption  law. 

32  L.  R.  A.  396,  STATE  v.  OSTWALT,  118  X.  C.  1208,  24  S.  E.  660. 
Creation   of  criminal   offense. 

Cited  in  State  v.  Central  Lumber  Co.  24  S.  D.  149,  42  L.R.A.(X.S.)   810,  123 
N.  W.  504,  to  the  point  that  criminal  offense  is  created  whenever  statute  pre- 
scribes that  certain  act  shall  be  punishable  either  by  fine  or  imprisonment. 
Appeal    in    criminal    action. 

Followed  in  State  v.  Ballard,  122  X.  C.  1026,  29  S.  E.  899..  and  State  v.  Bruce, 
122  X.  C.  1041,  30  S.  E.  141,  holding  no  appeal  from  acquittal  in  bastardy  proceed- 
ings- 
Approved  in  State  v.  Savery,  126  X.  C.  1088.  40  L.  R.  A.  586.  36  S.  E.  22,  holding 
no  appeal  by  state  from  general  verdict  of  not  guilty,  as  upon  quashing  of  indict- 
ment, when  entered  because  warrant  issued  without  affidavit. 
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Bastardy  proceedings  as   criminal. 

Followed  in  State  v.  White,  125  N.  C.  677,  34  S.  E.  532,  holding  exclusive 
original  jurisdiction  of  bastardy  proceedings  in  justice  of  peace. 

Cited  in  McDonald  v.  Morrow,  119  N.  C.  675,  26  S.  E.  132,  and  State  v.  Nelson, 
119  N.  C.  799,  25  S.  E.  863,  to  proposition  that  bastardy  is  criminal  offense;  State 
v.  Pierce,  123  N.  C.  747,  31  S.  E.  847,  holding  that  where  statute  makes  act  un- 
lawful or  sets  penalty  therefor,  such  act  is  crime;  State  v.  Mitchell,  119  N.  C.  788, 
25  S.  E.  1020  (dissenting  opinion),  majority  holding  defendant  in  bastardy  action 
may  waive  right  to  be  confronted  by  accusers  as  in  criminal  proceeding;  State  v. 
White,  125  N.  C.  686,  34  S.  E.  532  (dissenting  opinion),  majority  holding  one  con- 
victed in  bastardy  proceedings  may  be  discharged  from  jail  on  complying  with 
insolvent  debtor's  act;  State  v.  McDonald,  152  N.  C.  804,  67  S.  E.  762,  holding 
that  bastardy  proceedings  were  civil  in  their  nature. 

Overruled  in  State  v.  Liles,  134  N.  C.  737,  47  S.  E.  750,  holding  proceeding  in 
bastardy  a  civil  action. 
Fines. 

Cited  in  Com.  v.  French,  130  Ky.  748,  114  S.  W.  255,  17  Ann.  Cas.  601,  hold- 
ing that  "fine"  is  pecuniary  punishment  imposed  by  lawful  tribunal  upon  person 
convicted  of  crime. 
General    allegations    of    neglect. 

Cited  in  Turner  v.  McKee,  137  N.  C.  254,  49  S.  E.  330,  as  approving  a  case 
where  the  general  allegations  of  neglect  in  the  discharge  of  official  duties  were 
sufficient.  '  «  •'. 

32  L.  R.  A.  400,  GRIFFIN  v.  UNITED  ELECTRIC  LIGHT  CO.   164  Mass.  492, 

49  Am.  St.  Rep.  477,  41  N.  E.  675. 
\  «-u  I  incin-f  of  owner  of  electric  wires. 

Approved  in  Wagner  v.  Brooklyn  Heights  R.  Co.  69  App.  Div.  351,  74  N.  Y. 
Supp.  809,  holding  ordinary  care  of  company  operating  wires  carrying  heavy  cur- 
rent includes  inspection  which  would  preserve  insulation  from  dangerous  con- 
dition; Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  456,  90  N.  W.  818, 
holding  it  duty  of  electric  light  company  to  insulate  or  put  out  of  the  way  wires 
along  highway  or  public  places,  to  avoid  danger  to  persons  who  might  otherwise, 
without  negligence,  be  injured;  Geismann  v.  Missouri  Edison  Electric  Co.  173  Mo. 
677,  73  S.  WT.  654,  holding  it  duty  of  electric  company  to  insulate  wires  in  all 
places  where  people  have  a  right  to  go,  and  holding  it  liable,  on  failure  to  do  so, 
for  injuries  resulting  to  one  exercising  due  care;  Com.  Electric  Co.  v.  Melville, 
110  111.  App.  249,  holding  negligence  of  licensee  in  failing  to  properly  insulate 
electric  wires,  whereby  another  licensee  is  injured,  question  for  jury. 

Cited  in  Perham  v.  Portland  Electric  Co.  33  Or.  476,  40  L.  R.  A.  809,  footnote 
p.  799,  72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  it  negligent  to  string  over  bridge 
dangerous  electric  wires  with  which  employee  must  come  in  contact  when  m«king 
repairs;  Griffith  v.  New  England  Teleph.  &  Teleg.  Co.  72  Vt.  444,  52  L.  R.  A.  920, 
footnote  p.  919.  48  Atl.  643,  requiring  telephone  company  to  exercise  care  to  pre- 
vent accident  by  conducting  lightning  into  house  over  wires;  Brown  v.  Edison 
Electric  Illuminating  Co.  90  Mo.  406,  46  L.  R.  A.  747,  footnote  p.  745,  78  Am.  St. 
Rep.  442,  45  Atl.  185,  holding  prima  facie  presumption  of  negligence  arises  from 
injury  to  boy  by  contact  with  exposed  point  of  charged  wire  within  few  inches  of 
small  roof  just  below  second  story  window ;  Riley  v.  New  England  Teleph.  &  Teleg. 
Co.  184  Mass.  155,  68  N.  E.  17  I dissenting  opinion),  majority  holding  telegraph 
rompany  liable  to  traveler  injured  while  in  exercise  of  due  care,  by  reason  of  tele- 
graph pole  erected  under  municipal  license;  Byron  Teleph.  Co.  v.  Sheets.  122 
L.R.A.  Au.  Vol.  IV.— 55. 
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111.  App.  10,  holding  that  one  furnishing  or  using  electricity  is  bound  to  use  the 
highest  degree  of  care  practicable  to  prevent  injuries  to  others;  Harrison  v. 
Kansas  City  Electric  Light  Co.  195  Mo.  630,  7  L.R.A.(N.S.)  303,  93  S.  W.  951, 
holding  defendant  liable  for  the  death  of  a  person  through  the  grounding  of 
an  electric  wire,  through  the  acts  of  another,  where  the  defendant  knew  that 
the  wire  was  grounded;  Memphis  Consol.  Gas  &  Electric  Co.  v.  Latson, 
68  C.  C.  A.  453,  135  Fed.  972,  holding  that  negligence  may  be  presumed  from  the 
escape  of  a  heavy  electric  current,  and  the  burden  is  on  the  owner  of  it  to  show 
otherwise;  Colusa  Parrot  Min.  &  Smelting  Co.  v.  Monahan,  89  C.  C.  A.  256,  162 
Fed.  280,  holding  that  the  owner  of  an  electric  wire  is  bound  to  insulate  it  for  the 
protection  of  those  who  may  come  in  contact  with  it ;  Braun  v.  Buffalo  General 
Electric  Co.  200  N.  Y.  492,  34  L.R.A.(N.S-)  1097,  140  Am.  St.  Rep.  t54.1.  <>4  N. 
E.  206,  21  Ann.  Cas.  370,  holding  that  electric  company  was  liable  for  injury  to 
carpenter  while  preparing  to  build  upon  vacant  lot  across  which  company  had 
strung  wires  and  negligently  failed  to  properly  insulate  them ;  Finch  v.  Ottawa, 
111  C.  C.  A.  199,  190  Fed.  302,  holding  that  city  is  bound  to  exercise  reasonable 
care  commensurate  with  dangers  incident  to  transmitting  of  deadly  current  of 
electricity  through  streets. 

Cited  in  footnotes  to  McLaughlin  v.  Louisville  Electric-Light  Co.  34  L.  R.  A.  812, 
which  requires  utmost  care  necessary  to  keep  insulation  of  electric  wires  perfect 
at  place  where  persons  have  right  to  be;  Bland  v.  Shreveport  Belt  R.  Co.  36  L.  R. 
A.  114.  which  holds  fall  of  pole  on  removal  of  guy  wire  gives  right  of  action  for 
injury  to  lineman;  Moran  v.  Corliss  Steam-Engine  Co.  45  L.  R.  A.  267,  which 
holds  employer  using  defectively  insulated  wire  with  slight  current  liable  for  in- 
jury to  employee  due  to  outside  contact  with  dangerous  current;  Brush  Electric 
Light  &  Power  Co.  v.  Lefevre,  49  L.  R.  A.  771,  which  denies  liability  for  death  by 
uninsulated  electric  light  wire  running  above  awning  16  feet  above  street;  Jloyd 
v.  Portland  General  Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of  sufficient 
assistance  to  promptly  replace  wires  broken  by  severe  storm  not  excuse,  as  matter 
of  law,  for  delay;  Cumberland  Teleg.  &  Teleph.  Co.  v.  Martin,  63  L.  R.  A.  469, 
which  denies  liability  of  telephone  company  negligently  stretching  inadequately 
insulated  wire  over  roof  of  store  porch,  to  passerby  killed,  while  taking  refuge 
under  roof  from  storm,  by  lightning  escaping  from  wire:  Alexander  v.  Nanticoke 
L.  Co.  67  L.R.A.  475,  which  holds  that  corporation  contracting  to  light  building 
by  electricity  undertakes  to  protect  occupants  from  injury  by  electric  current 
so  far  as  it  can  do  so  by  highest  degree  of  care,  skill,  and  diligence  in  maintain- 
ing plant. 

Cited'  in  notes  (100  Am.  St.  Rep.  520,  523,  527)  on  duties  and  liabilities  of 
electric  corporations:  (34  L.R.A.(N.S.>  1094)  on  duty  of  company  maintaining 
electric  wire  over  private  property. 

Distinguished  in  Minneapolis  General  Electric  Co.  v.  Cronon,  20  L.R.A.  (X.S.) 
823,  92  C.  C.  A.  345,  166  Fed.  659,  holding  that  where  the  owner  of  a  shop  owns 
the  electrical  wiring  within  it.  and  the  wiring  becomes  defective  because  of  the 
acts  of  the  owner,  the  company  furnishing  the  electric  current  is  not  liable  for 
the  death  of  one  attempting  to  extinguish  a  fire  within  the  building. 
Contributory  negrlig-ence  In  regard  to  electric  wires. 

Followed  in  Reagan  v.  Boston  Electric  Light  Co.  167  Mass.  413,  45  N.  E.  743, 
holding  question  of  due  care  in  one  not  an  expert  touching  electric  light  wire  on 
outside  of  building,  for  jury. 

Approved  in  Perham  v.  Portland  Electric  Co.  33  Or.  476,  40  L.  R.  A.  809,  72  Am. 
St.  Rep.  730.  53  Pac.  14.  holding  question  whether  workman  repairing  bridge  on 
which  wires  strung  used  due  care,  for  jury;  Griffith  v.  New  England  Teleph.  & 
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Teleg.  Co.  72  Vt.  444,  52  L.  R.  A.  920,  48  Atl.  643,  holding,  where  person  killed 
while  sitting  by  telephone  in  thunder  storm,  has  knowledge  as  to  whether  wires 
properly  protected  from  lightning,  question  for  jury;  \Yill  v.  Edison  Electric  Light 
Co.  19  Lane.  L.  Rev.  338.  holding  painter  at  work  on  building  not  guilty  of  con- 
tributory negligence  in  grasping  uninsulated  wire  in  emergency. 

Cited  in  Tackett  v.  Henderson  Bros.  Co.  12  Cal.  App.  667,  108  Pac.  151,  hold- 
ing that  it  was  not  contributory  negligence  sufficient  to.  bar  recovery  for  the 
death  of  child,  that  the  child  touched  an  electric  light  wire  which  was  lying  upon 
the  ground  near  the  sidewalk ;  Birsch  v.  Citizens'  Electric  Co.  36  Mont.  581,  93 
Pac.  940,  holding  it  not  negligence  per  se  where  a  workman  on  a  scaffold  threw 
out  his  arms  to  catch  himself  and  touched  a  live  wire  belonging  to  the  defendant, 
where  he  had  slipped  in  the  wet  scaffold;  Thomas  v.  Wheeling  Electrical  Co.  54 
W.  Va.  403,  46  S.  E.  217,  holding  one  not  guilty  of  contributory  negligence  in 
taking  hold  of  an  electric  wire  at  a  point  where  it  should  have  been  safely  in- 
sulated, unless  he  knows  that  it  is  not. 

Cited  in  footnote  to  Anderson  v.  Inland  Teleph.  &  Teleg.  Co.  41  L.  R.  A.  410, 
which  holds  telephone  lineman  negligent  in  touching  span  wire  in  contact  with 
trolley  wire,  insulation  of  which  broken. 
8, lability   of   other   than  master   for  injuries  to  servant   performing   duty. 

Cited  in  South  Shore  Gas  &  Electric  Co.  v.  Ambre,  44  Ind.  App.  440,  87  N. 
E.  246,  holding  that  electric  light  company  using  lower  arm  on  telegraph  pole,  is 
liable  to  servant  of  telegraph  company  using  upper  arm,  for  its  failure  to  prop- 
erly insulate  wires. 

Cited  in  note  (46  L.  R.  A.  98)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duty. 

32  L.  R.  A.  404,  PLATE  v.  DURST,  42  W.  Va.  63,  24  S.  E.  580. 
Appeal   and  error. 

Cited  in  Cunningham  v.  Bucky,  42  W.  Va,  672.  35  L.  R.  A.  851,  57  Am.  St.  Rep. 
876,  26  S.  E.  442,  holding  no  reversal  for  errors  of  instruction  where  verdict 
plainly  accords  with  evidence;  McCray  v.  Fairmont,  46  W.  Va.  444,  33  S.  E.  245, 
and  Arthur  v.  Charleston,  51  W.  Va.  136,  41  S.  E.  171,  as  to  practice  of  asking- 
several  instructions  to  same  point;  Barnes  v.  Grafton,  61  W.  Va.  414,  56  S.  E. 
608,  holding  that  where  a  thorough  examination  of  the  whole  case  shows  that 
substantial  justice  has  been  done,  the  judgment  should  not  be  reversed  for  harm- 
less error. 

Distinguished  in  Webb  v.  Big  Kanawha  &  O.  R.  Packet  Co.  43  W.  Va.  815,  29 
S.  E.  519.  holding  reversal  proper  where  it  is  doubtful  whether  error  in  admitting 
evidence  was  prejudicial  to  appellant. 
Services  to  relative. 

Approved  in  Harris  v.  Orr,  46  W.  Va.  265,  76  Am.  St.  Rep.  815,  33  S.  E.  257, 
holding  enforceable,  promise  of  father  to  pay  son  for  caring  for  and  supporting 
him;  Gorrell  v.  Taylor,  107  Tenn.  570,  64  S.  W.  888,  holding  presumption  that 
services  of  child  to  parent  were  rendered  gratuitously  overcome  by  evidence  of 
express  contract  or  exceptional  circumstances. 

Cited  in  note  (11  L.R.A.(N.S.)  905)  on  implication  of  agreement  to  pay  for 
services  of  relative  or  member  of  household. 

32  L.  R.  A.  408,  FIRST  NAT.  BANK  v.  HARKNESS,  42  W.  Va.  156,  24  S.  E.  548. 
Pledge. 

Cited  in  Citizens'  Nat.  Bank  v.  Bank  of  Commerce,  80  Kan.  207,  101  Pac.  1005, 
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holding  that  a  delivery  of  a  certificate  of  stock  is  a  sufficient  delivery  of  the 
stock  to  constitute  a  pledge;  Grand  Ave.  Bank  v.  St.  Louis  Union  Trust  Co.  135 
Mo.  App.  375,  115  S.  W.  1071,  holding  that  the  transfer  of  a  title,  neither  abso- 
lute nor  indefeasible,  but  only  possession  of  the  property  with  the  power  to  sell 
in  case  of  default,  creates  a  pledge;  Love  v.  Export  Storage  Co.  74  C.  C.  A.  155. 
143  Fed.  15,  holding  that  a  warehouseman  may  secure  exclusive  control  over 
goods  which  are  stored  on  the  owner's  premises  by  taking  them  into  its  custody, 
by  showing  a  constructive  change  of  possession. 

Cited  in  note  (83  Am.  St.  Rep.  392)  on  degree  of  care  required  of  pledgee. 

Distinguished  in  First  Nat.  Bank  v.  Caperton,  74  Miss.  869.  60  Am.  St.  Rep. 
540,  22  So.  60,  holding  mortgage  on  products  of  manufacturer,  subject  to  constant 
substitution  and  mortgagor's  right  to  keep,  use,  and  sell,  void  as  to  creditors. 
Priority  of  pledger's  lien. 

C'ited  in  Lipscomb  v.  Condon,  56  W.  Va.  430,  67  L.R.A.  687,  107  Am.  St.  Rep. 
938,  49  S.  E.  392,  on  the  right  to  set  up  as  against  attachment,  the  lien  of  the 
pledgor. 

32  L.  R.  A.  413,  HONAKER  v.  BOARD  OF  EDUCATION,  42  W.  Va.  170,  57  Am. 

St.  Rep.  847.  24  S.  E.  544. 
Powers   of   school   officials. 

Approved  in  County  School  Comrs.  v.  Goldsborough,  90  Md.  204,  44  Atl.  105."). 
holding  no  power  conferred  on  school  commissioners  as  individuals;  McGee  v. 
Franklin  Pub.  Co.  15  Tex.  Civ.  App.  222,  39  S.  W.  335,  holding  no  discretion  in 
school  trustees  in  purchasing  articles  not  of  class  authorized  by  legislature;  Cun 
ningham  v.  Board  of  Education,  53  W.  Va.  323,  44  S.  E.  129,  holding  members 
of  board  of  education  can  do  no  official  business  except  when  assembled  as  board, 
and  by  due  notice  to  all  members. 

Cited  in  Coberly  v.  Gainer,  69  W.  Va.  703,  72  S.  E.  790,  holding  that  board 
of  education  must  act  strictly  within  powers  conferred  upon  it  by  law,  and  those 
who  deal  with  it  must  take  notice  of  extent  of  its  powers;  Herald  v.  Board  of 
Education,  65  W.  Va.  770,  31  L.R.A.(N.S.)  594,  65  S.  E.  102,  holding  that  a 
school  board  could  not  lease  a  school  house  lot  for  the  purpose  of  the  production 
of  oil  and  gas;  Kenyon-Noble  Lumber  Co.  v.  School  Dist.  No.  4.  40  Mont.  130,  105 
Pac.  551,  on  power  to  bind  school  district;  Pugh  v.  School  Dist.  No.  5,  114  Mo. 
App.  690,  91  S.  W.  471,  holding  that  a  teacher  cannot  be  legally  employed  to  teach 
school  by  the  individual  directors,  but  the  employment  must  be  made  by  the 
members  as  a  board  at  a  regular  or  special  meeting;  First  Nat.  Bank  v.  Whisen- 
hunt,  94  Ark.  586,  127  S.  W.  968,  holding  that  contract  for  purchase  of  educa- 
tional charts  made  by  directors  of  school  district  which  is  invalid,  because  ultra 
vires,  cannot  be  ratified  or  enforced  because  charts  were  retained. 
Notice  of  scope  of  official  powers. 

Cited  in  Independent  School  Dist.  v.  McClure.  136  Iowa.  124,  113  N.  W.  554. 
holding  that  these  who  deal  with  officers  of  a  municipality  are  charged  with  no- 
tice of  the  scope  of  their  powers,  and  the  municipality  is  bound  only  by  such 
contracts  as  they  are  authorized  to  make. 
False   representations   of   a  (cent. 

Cited  in  Miller  v.  Firemen's  Ins.  Co.  54  W.  Va.  352.  46  S.  E.  181  (dissenting 
opinion ) ,  on  the  power  of  the  agent  to  bind  the  principal  by  false  representations. 
Amendment  of  Illegal  contracts. 

Cited  in  Taylor  v.  County  Ct.  57  W.  Va.  169,  50  S.  E.  720.  on  the  right  t.. 
amend  an  illegal  contract  with  school  district  so  as  to  make  same  valid. 
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Bribery. 

Cited  in  footnote  to  State  v.  Lehman,  06  L.R.A.  490,  which  holds  that  ques- 
tion of  legality  or  illegality  of  proposed  ordinance  need  not  be  considered  in 
determining  guilt  of  member  of  council  who  is  alleged  to  have  agreed  to  sell  his 
note  to  secure  its  passage. 

Cited  in  note  (116  Am.  St.  Rep.  38)  on  bribery  and  solicitation  of  bribe. 
Indebtedness  of  municipality. 

Cited  in  Allison  v.  Chester,  69  W.  Va.  536,  37  L.R.A.(N.S.)  1044,  72  S.  E. 
472,  on  assumption  of  indebtedness  by  municipality  for  property  or  services 
where  time  of  payment  is  postponed. 

32  L.  R.  A.  416,  KIRK  v.  NORFOLK  &  W.  R.  CO.  41  W.  Va.  722,  56  Am.  St.  Rep. 

899,  24  S.  E.  639. 
Damage    to   trespassing   animals. 

Cited  in  footnotes  to  Johnson  v.  Oregon  Short  Line  R.  Co.  53  L.  R.  A.  744,  which 
holds  railroad  company  liable  for  horses  killed  on  unfenced  track;  Beinhorn  v. 
G-riswold,  59  L.  R.  A.  771,  which  denies  liability  of  owner  of  unfenced  land  for 
death  of  trespassing  animals  by  drinking  poisonous  liquids  used  in  his  business. 

Cited  in  note    (28  L.R.A.  (N.S.)    84)    on  liability  of  railroad  allowing  freight 
or  waste  to  remain  exposed,  attracting  animals. 
Use    of    salt    on    tracks. 

Cited  in  footnote  to  State,  Consolidated  Co.,  Prosecutor,  v.  Elizabeth,  32  L.  R.  A. 
170,  which  holds  valid,  ordinance  prohibiting  use  of  salt  on  street  car  tracks 
except  on  curves. 

32  L.  R.  A.  420,  CARSON-RAND  CO.  v.  STERN,  129  Mo.  381,  31  S.  W.  772. 
Actions    by    foreign    corporations. 

Followed  in  Chicago  Mill  &  Lumber  Co.  v.  Sims,  101  Mo.  App.  575,  74  S.  W.  128, 
holding  foreign  corporation  may,  after  complying  with  the  statutory  requirements 
to  enable  it  to  do  business,  maintain  suit  on  contract  made  before  such  com- 
pliance; Creelman  Lumber  Co.  v.  De  Lisle,  107  Mo.  App.  623,  82  S.  W.  205,  dis- 
regarding objection  that  certificate  authorizing  corporation  to  do  business  in 
state  was  secured  after  commencement  of  suit  by  it. 

Approved  in  Buffalo  Zinc  &  Copper  Co.  v.  Crump,  70  Ark.  535,  91  Am.  St.  Rep. 
87,  69  S.  W.  572,  holding  foreign  corporation  complying,  after  action  begun,  with 
statute  prohibiting  maintenance  of  such  action  if  statute  not  obeyed,  entitled  to 
continue  action. 

Cited  in  Black  v.  Vermont  Marble  Co.  1  Cal.  App.  721,  82  Pac.  1060;  Inter- 
national Trust  Co.  v.  A.  Leschen  &  Sons  Rope  Co.  41  Colo.  312,  92  Pac.  727,  14 
Ann.  Gas.  861;  Kendrick  &  Roberts  v.  Warren  Bros.  Co.  130  Md.  72,  72  Atl. 
461;  National  Fertilizer  Co.  v.  Fall  River  Five-Cents  Sav.  Bank,  196  Mass.  462, 
14  L.R.A. (N.S.)  565,  82  N.  E.  671,  13  Ann.  Cas.  510, — holding  disability  of  for- 
eign corporation  to  maintain  suit  or  defense  may  be  removed  after  commence- 
ment of  action. 

Cited  in  note  (14  L.R.A.(N.S.)  562)  on  effect  of  compliance  by  foreign  corpora- 
tion with  local  law  upon  right  to  maintain  suit  previously  instituted. 

Distinguished  in  Ehrhardt  v.  Robertson  Bros.  78  Mo.  Apt..  411,  holding  void, 
contracts  of  foreign  corporation  which  has  not  complied  with  statute  permitting 
it  to  do  business  in  state;  Tri-State  Amusement  Co.  v.  Forest  Park  Highlands 
Amusement  Co.  192  Mo.  414,  4  L.R.A. (N.S.)  693,  111  Am.  St.  Rep.  511,  90  S.  W. 
1020,  4  Ann.  Cas.  808,  holding  contract  of  foreign  corporation  which  has  failed 
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to  comply  with  local  statute  is  void  and  cannot  be  validated  by  subsequent  com- 
pliance. 

Disapproved  in  Heileman  Brewing  Co.  v.  Peimeisl,  85  Minn.  124,  88  N.  W.  441, 
holding  foreign  corporation  which  has  not  complied  with  statute  permitting  it 
to  do  business  cannot  maintain  action  growing  out  of  unlawful  business. 

Cited  as  overruled  in  effect  in  Handlan-Buck  Mfg.  Co.  v.  Wendelkin  Constr.  Co. 
124  Mo.  App.  362,  101  S.  W.  702,  on  validity  of  contracts  of  foreign  corporation 
which  has  failed  to  comply  with  local  statute;  Amalgamated  Zinc  &  Lead  Co.  v. 
Bay  State  Zinc  Min.  Co.  221  Mo.  14,  23  L.R.A.(N.S.)  495,  120  S.  W.  31.  holding 
that  disability  to  sue  cannot  be  cured  by  compliance  with  statute  subsequent  to 
commencement  of  action;  State  ex  rel.  Nelson  v.  S.  P.  Pond  Co.  135  Mo.  App. 
85,  115  S.  W.  505,  holding  that  liability  to  fine  incurred  by  foreign  corporation 
doing  business  in  state  without  first  complying  with  local  statute  is  not  removed 
by  subsequent  compliance. 
Construction  of  statutes. 

Cited  in  Keene  v.  Wyatt,  160  Mo.  16,  63  S.  W.  116  (dissenting  opinion),  to 
point  that  construction  giving  effect  to  reason  and  purpose  of  act  must  pre- 
vail over  instruction  giving  effect  only  to  letter  of  act;  Collier  Estate  v.  \Yest- 
ern  Paving  &  Supply  Co.  180  Mo.  380,  79  S.  W.  947,  on  the  presumption  that 
the  legislature  intended  the  exact  meaning  of  the  word  used. 

32  L.  R,  A.  422,  CARPENTER  v.  LINGENFELTER,  42  Neb.  728,  60  N.  W.  1022. 
Cross-examination. 

Approved  in  Barton  v.  State.  154  Ind.  672,  57  N.  E.  515,  holding  answer  of 
witness  to  immaterial  question  on  cross-examination  binding  on  examining  party. 

Cited  in  Geo.  Burke  Co.  v.  Fowler,  4  Neb.  (Unof.)  127,  93  N.  W.  760, 
holding  one  who  cross-examines  on  a  collateral  matter  cannot  contradict  the 
testimony  so  elicited;  Nickolizack  v.  State,  75  Neb.  29,  105  N.  W.  895,  holding 
prosecuting  attorney  bound  by  answer  of  accused  when  cross-examined  as  to 
other  similar  offenses. 

Cited   in   note    (11    Eng.   Rul.   Gas.   153)    on   cross-examination   and   impeach- 
ment of  witness. 
Credibility   or   bias   of   witness. 

Cited  in  note    (82  Am.  St.  Rep.  50)    on  evidence  to  show  credibility  or  bias 
of  witness. 
Accession. 

Cited  in  footnotes  to  Eaton  v.  Langley,  42  L.R.A.  474,  which  sustains  own- 
er's right  to  recover  cross  ties  cut  by  other  person  by  mistake;  Stone  v.  Mar- 
shall Oil  Co.  65  L.R.A.  219,  which  holds  that  assignee  of  gas  lease  fraudu- 
lently commingling  products  of  the  leased  well  with  product  of  other  wells 
without  keeping  record  of  amount  of  gas  produced  by  former,  compel!^!  to 
account  to  assignor  for  proportionate  part  called  for  by  contract  of  the  en- 
tire amount  of  gas  produced. 
Measure  of  damages. 

Cited  in  Anderson  v.  Besser,  131  Mich.  485,  91  N.  W.  737,  holding  dam«<r<><  in 
trover  for  removal  of  timber  in  good  faith  is  market  value  at  place  of  sale,  less 
cost  of  cutting  and  transportation,  and  referring  particularly  to  annotation  in 
32  L.R.A.  422:  Louis  Werner  Stave  Co.  v.  Pickering,  55  Tex.  Civ.  App.  635. 
119  S.  W.  333.  holding  that  when  person  in  good  faith  converts  another  per- 
son's timber  into  staves,  owner  of  timber  can  only  recover  value  of  timber 
at  time  it  was  taken. 
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32  L.  R.  A.  435,  PETAJA  v.  AURORA  IRON  MIX.  CO.  106  Mich.  463,  58  Am.  St. 

Rep.  505,  66  N.  W.  951,  64  N.  W.  335. 
Fellow   servant   doctrine. 

Approved  in  Frazee  v.  Stott,  120  Mich.  628,  79  N.  W.  896,  holding  employees  of 
mill  changing  rollers,  fellow  servants  of  operator  of  rollers. 

Cited  in  footnote  to  Wellston  Coal  Co.  v.  Smith,  55  L.  R.  A.  99,  which  holds 
miner  intrusted  with  duties  of  mine  boss  not  fellow  servant  of  other  miners. 

Cited  in  notes  (51  L.  R,  A.  534,  613)  on  vice  principalship  considered  with  refer- 
ence to  superior  rank  of  negligent  servant;  (54  L.  R,  A.  110,  111,  138)  on  vice 
principalship  as  determined  with  reference  to  character  of  act  which  caused  injury. 
Duty  of  master  as  to  safety  of  servant. 

Followed  without  discussion  in  Karppinen  v.  Tamarack  Min.  Co.  154  Mich. 
529,  118  N.  W.  1118,  where  trammer  was  injured  by  fall  of  hanging  wall  of 
mine. 

Followed  in  Landowski  v.  Chapoton,  137  Mich.  430,  100  N.  W.  564,  holding 
that  one  who  employs  competent  scaffold  builder  and  furnishes  good  material  is 
not  responsible  for  injury  due  to  breaking  of  scaffolding  by  servants  who  put 
it  to  a  more  severe  use  and  were  charged  with  reinforcing  for  such  use. 

Cited  in  Turner  v.  St.  Clair  Tunnel  Co.  Ill  Mich.  582,  36  L.  R.  A.  137,  66  Am. 
St.  Rep.  397,  70  N.  W.  146,  as  to  duty  to  make  place  of  labor  safe;  Corson  v. 
Coal  Hill  Coal  Co.  101  Iowa,  228,  70  N.  VY.  185,  holding  master  must  keep  in  repair 
roof  of  mine  entry  under  which  servant  passes  in  charge  of  cars;  Oleson  v.  Maple 
Grove  Coal  &  Min.  Co.  115  Iowa,  77,  87  N.  W.  736,  holding  doctrine  that  master 
must  provide  safe  place  not  applicable  where  place  becomes  unsafe  during  progress 
of  work;  Wahlquist  v.  Maple  Grove  Coal  &  Min.  Co.  116  Iowa,  721,  89  N.  W.  98, 
holding  employee  cannot  recover  for  injuries  received  by  reason  of  the  defect  he  is 
employed  to  repair;  Holland  v.  Durham  Coal  &  Coke  Co.  131  Ga.  720,  63 
S.  E.  290;  Livingstone  v.  Saginaw  Plate  Glass  Co.  146  Mich.  240,  109  N.  W. 
431;  Dunn  v.  Great  Lakes  Dredge  &  Dock  Co.  161  Mich.  555,  126  N.  W. 
833, — holding  masters  obligation  to  provide  safe  place  does  not  apply  where 
danger  arises  by  reason  of  changing  conditions  in  the  progress  of  the  work; 
Strepanski  v.  Grand  Rapids  Plaster  Co.  162  Mich.  702,  127  N.  W.  706,  hold- 
ing that  duty  of  master  to  provide  safe  place  does  not  apply  to  work  in  mine 
where  conditions  constantly  change  by  reason  of  blasting  and  removing  rock: 
United  States  Cement  Co.  v.  Koch,  42  Ind.  App.  261,  85  N.  E.  490,  holding 
that  after  master  has  provided  safe  place  he  is  not  required  to  see  to  it  that 
operations  of  servants  do  not  render  it  unsafe;  Greeley  v.  Foster,  32  Colo.  303, 
75  Pac.  351,  holding  that  duty  to  provide  safe  place  applies  only  to  perma- 
nent place  and  not  to  cases  where  servant  is  making  his  own  place  to  work 
as  an  incident  of  the  work;  Livingway  v.  Houghton  County  Street  R.  Co.  145 
M,ich.  94,  108  X.  W.  662,  holding  one  employed  to  construct  or  repair  is  not 
entitled  to  have  made  safe  the  very  thing  he  is  employed  to  make  or  keep 
safe;  Zeigenmeyer  v.  Goetz  Lime  &  Cement  Co.  113  Mo.  App.  336,  88  S.  W. 
139,  holding  that  the  duty  to  supply  a  safe  place  does  not  apply  to  dangers 
arising  from  the  nature  of  the  work  itself  and  known  to  the  servant;  Smith  v. 
Hccla  Min.  Co.  38  Wash.  467,  80  Pac.  779,  holding  a  "mucker"  employed  to 
clear  up  rock  after  mine  blast  in  advance  of  the  timbering  cannot  recover  for 
injuries  sustained  by  fall  of  rock,  danger  of  which  was  known. 

Cited  in  footnotes  to  Ellsworth  v.  Metheney,  51  L.  R.  A.  389,  which  holds  mine 
owner  required  to  properly  guard  electric  wire  in  passageway  where  miners 
accustomed  to  go;  Finn  v.  Cassidy,  53  L.  R.  A.  877,  which  holds  safe  place  not 
per  se  provided  by  contractor  having  employees  work  in  tunnel  under  foundation 
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of  chimney,  with  knowledge  that  undisturbed  earth  saturated  with  water;  Sclnnal- 
stieg  v.  Leavenworth  Coal  Co.  59  L.  R.  A.  707,  which  holds  mine  owner  liable  for 
injury  to  employee  from  negligence  of  fire  boss  whose  employment  required  by 
statute;  Tradewater  Coal  Co.  v.  Johnson,  61  L.  R.  A.  161,  which  holds  master 
liable  for  failure  of  loaders  to  remove  loose  coal  hanging  in  mine,  rendering  it 
unsafe  for  other  employees. 

Cited  in  note  (87  Am.  St.  Rep.  566)  on  duty  of  mine  owners  to  prevent 
injury  to  employees. 

Distinguished  in  Bird  v.  Utica  Gold  Min.  Co.  2  Cal.  App.  681,  84  Pac.  256, 
where  injury  occurred  from  fall  of  rock  in  passageway  long  used  by  miners 
and  allowed  to  remain  untimbered  though  known  to  be  dangerous;  Lewis  v. 
Detroit  Vitrified  Brick  Co.  164  Mich.  498,  129  N.  W.  726,  holding  that  it  was 
for  jury  to  determine  whether  defendant  used  reasonable  care  in  providing 
miners  with  safe  place  to  work,  where  plaintiff  was  injured  while  working  in 
permanent  passageway  in  mine;  Druck  v.  Antrim  Lime  Co.  167  Mich.  160,  132 
N.  W.  492,  holding  that  where  person  was  injured  by  fall  of  rock  from  faco 
of  bluff  overhanging  quarry,  where  blasting  had  been  done  and  no  inspection  to 
determine  condition  was  made  and  plaintiff  was  not  warned,  question  of  neg- 
ligence was  for  jury. 

—  Warning;. 

Cited  in  Hosking  v.  Cleveland  Iron  Min.  Co.  163  Mich.  541,  128  N.  W.  777, 
holding  servant  timbering  mine  entitled  to  warning  of  augmented  danger  from 
delay  in  supporting  roof. 

Cited    in   note    (26   L.R.A.(N.S.)    639)    on    delegability   of   master's    duty    to 
instruct  or  warn  servants. 
Assumption  of  risk. 

Cited  in  Larsson  v.  McClure,  95  Wis.  540,  70  N.  W.  662,  and  Mielke  v.  Chicago 
&  X.  W.  R.  Co.  103  Wis.  5,  74  Am.  St.  Rep.  834,  79  N.  W.  22,  holding  risk  hum 
negligence  of  fellow  servant  causing  fall  of  cliff  assumed  by  plaintiff  digging  at 
its  base:  Richards  v.  Riverside  Iron  Works,  56  W.  Va.  528,  49  S.  E.  437.  hold- 
ing that  servant  assumes  the  risk  arising  from  the  weakening  of  a  scaffold  as 
an  incident  of  his  work  of  removing  the  same;  Carnes  v.  Guelph  Patent  Cask 
Co.  141  Mich.  31,  104  N.  W.  322,  holding  that  mill  hand,  familiar  with  the 
manner  of  handling  logs,  assumed  risk  of  log  pile  falling  during  progress  of 
work;  Rolla  v.  McAlester  Coal  Co.  6  Ind.  Ter.  410,  98  S.  W.  141.  holding 
that  miner  directing  the  work  of  blasting  assumes  the  risks  incidental  to  such 
blast  and  its  effect  upon  overhanging  roof  of  mine;  Danula  v.  Quincy  Min.  Co. 
166  Mich.  361,  130  N.  W.  604,  holding  that  person  working  in  mine  did  not 
assume  risk  of  danger  or  of  negligence  of  superior  in  failing  to  place  proper 
supports  to  render  place  safe. 

Cited  in  footnote  to  Hanley  v.  California  Bridge  &  Constr.  Co.  47  L.  R.  A.  597. 
which  denies  assumption  by  servant  of  risk  of  caving-in  of  completed  part  of 
tunnel. 

Cited  in  note  (19  L.R.A.  (N.S.)  353)  on  servant's  assumption  of  risk  from 
changing  condition  of  working  place  during  progress  of  work. 

32  L.  R.  A.  439,  DETROIT  v.  LEWIS,  109  Mich.  155,  66  N.  W.  958. 
Taxation   of  personalty. 

Cited  in  Marquette  v.  Michigan  Iron  &  Land  Co.  132  Mich.  133,  92  N.  W. 
934,  holding  that  a  contract  whereby  vendor  retains  title  to  timber  to  secure 
payment  of  purchase  money  and  vendee  assumes  taxes  on  the  land  is  a  "credit 
secured  by  mortgage"  and  taxable  as  such:  Hills  v.  Muskegon,  158  Mich.  552r 
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123  N.  W.  21,  holding  that  holder   of   legal   title  to  personal   property  should 
be  treated  as  owner  for  purpose  of  assessment  of  personal  tax. 

Cited  in  footnotes  to  Hamilton  v.  Wilson,  48  L.  R.  A.  238,  which  holds  void, 
statute  for  taxation  of  personal  judgments  with  specified  exceptions;  Minneapolis 
&  N.  Elevator  Co.  v.  Traill  County,  50  L.  R.  A.  267,  which  sustains  statute  taxing 
grain  in  elevators,  etc.,  in  proprietor's  name. 

Distinguished   in   Homer   Twp.   v.   Smith,   141   Mich.   589,   105   N.   W.   12,   as 
inapplicable  to  a  case  where  it  is  sought  to  enforce  against  an  individual  taxes 
assessed  against  a  firm  or  corporation. 
Of    nonresidents. 

Approved  in  Howell  v.  Gordon,  127  Mich.  521,  86  N.  W.  1042,  holding  credits 
of  nonresident  not  taxable. 

Cited  in  Augusta  v.  Kimball,  91  Me.  609,  41  L.  R.  A.  477,,  footnote  p.  475,  40 
Atl.  666,  holding  nonresident  trustees  not  taxable  for  property  held  by  them  out- 
side of  state;  Frankfort  v.  Fidelity  Trust  &  S.  V.  Co.  Ill  Ky.  675,  64  S.  W.  470, 
holding  mortgage  and  bonds  secured  thereby,  belonging  to  nonresident,  not  taxable 
although  trustee  named  therein  is  resident;  Higgins  v.  Com.  126  Ky.  222,  103 
S.  W.  306,  holding  that  the  rule  that  the  domicile  of  owner  is  deemed  the 
situs  of  personalty  is  not  of  universal  application  nor  a  controlling  feature  in 
matters  of  taxation. 

Cited  in  footnote  to  Schmidt  v.  Failey,  37  L.  R.  A.  442,  which  holds  money  in 
receiver's  hands  taxable  in  state  though  largely  paid  over  by  receivers  in  other 
states. 

Cited  in  notes  (2  L.R.A.  (N.S.)  637)  on  situs  of  debt  for  taxation,  apart 
from  creditor's  domicil;  (4  L.R.A.  (N.S.)  955)  on  liability  of  debt  due  from 
resident  to  nonresident  to  succession  tax. 

Distinguished  in  Baars  v.  Grand  Rapids,  129  Mich.  576,  89  N.  W.  328,  holding 
mortgages  owned  by  nonresident  not  taxable  although  in  possession  of  local  agent. 

32  L.  R.  A.  442,  VINING  v.  MILLAR,  109  Mich.  205,  67  N.  W.  126. 
Chattel    mortgage. 

Second  appeal  in  116  Mich.  144,  74  N.  W.  459,  holding  intervening  creditor 
does  not  waive  benefit  of  statute  as  to  mortgage  without  change  of  possession,  by 
taking  mortgage;  third  appeal  in  121  Mich.  235,  80  N.  W.  1133,  holding  holder  of 
unrecorded  mortgage  cannot  claim  possession  as  such,  and  also  as  managing  part- 
ner, as  against  subsequent  mortgagees. 

Cited  in  footnote  to  McFadden  v.  Blocker,  58  L.  R.  A.  879,  which  requires 
chattel  mortgage  to  be  executed,  acknowledged,  and  recorded  according  to  law 
of  place  where  property  located. 

Cited  in  note  (64  L.  R.  A.  361)  on  conflict  of  laws  as  to  chattel  mortgages. 

32  L.  R.  A.  445,  HARDING  v.  PEOPLE,  160  111.  459,  52  Am.  St.  Rep.  344,  43 

N.  E.  624. 
Constitutional    law Special    or   class   legislation. 

Approved  in  Bailey  v.  People,  190  111.  36,  54  L.  R.  A.  841,  83  Am.  St.  Rep.  116, 
60  N.  E.  98,  holding  act  prohibiting  lodging-house  keepers  from  allowing  more 
than  six  persons  to  sleep  in  one  room,  unconstitutional  as  discrimination  between 
classes;  Horwich  v.  Walker-Gordon  Laboratory  Co.  205  111.  510,  98  Am.  St.  Rep. 
254,  68  N.  E.  938,  holding  act  making  possession  of  certain  articles  by  junk  dealers 
prima  facie  evidence  that  such  possession  is  unlawful  makes  unconstitutional  dis- 
tinction between  such  dealers  and  other  persons;  Pierce  v.  Dillingham,  203  111. 
165,  62  L.  R.  A.  894,  67  N.  E.  846,  Affirming  96  111.  App.  315,  holding  rule  of 
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board  of  Uve-stock  commissioners  prescribing  tuberculin  test  for  cattle  imported 
for  dairy  or  breeding  purposes,  but  exempting  all  other  kinds,  invalid;  People 
ex  rel.  Rinne  v.  Blocki,  203  111.  374,  67  X.  E.  809,  holding  ordinance  declaring 
switch-tracks  a  nuisance  must  be  general,  and  not  single  out  particular  track : 
Kellyville  Coal  Co.  v.  Harrier,  207  111.  629,  99  Am.  St.  Rep.  240,  69  N.  E.  927, 
holding  unconstitutional,  statute  prohibiting  employer  engaged  in  mining  or 
manufacturing  from  setting  off  amount  due  for  supplies  against  demand  for  wages. 

Cited  in  Starne  v.  People,  222  111.  193,  113  Am.  St.  Rep.  389,  78  N.  E. 
61,  holding  a  statute  requiring  mining  companies  to  maintain  washrooms  at 
the  mouths  of  shafts  invalid  as  special  legislation:  Jones  v.  Chicago.  R.  I.  & 
P.  R.  Co.  231  111.  308,  121  Am.  St.  Rep.  313,  83  N.  E.  215,  holding  a  statute 
which  in  effect  makes  the  decision  of  the  Appellate  Court  reviewable  if  for  the 
appellant  and  nonreviewable  if  for  appellee  is  invalid  class  legislation:  Ma- 
nowsky  v.  Stephan,'  233  111.  412,  84  N.  E.  365,  holding  statute  granting  me- 
chanics' lien  holders  right  to  taxation  of  attorneys'  fees  as  costs  is  invalid  class 
legislation;  Charles  J.  Off  &  Co.  v.  Morehead,  235  111.  44,  20  L.R.A.  (N.S.) 
169,  126  Am.  St.  Rep.  184,  85  N.  E.  264,  14  Ann.  Gas.  434,  holding  bulk  sales 
law  is  unconstitutional  class  legislation:  People  ex  rel.  Sontag  v.  Kruse,  1 
111.  C.  C.  541,  holding  law  forbidding  use  of  national  flag  for  advertising  but 
permitting  it  in  private  exhibitions  was  class  and  void;  Kennedy  v.  McGovern, 
246  111.  504,  92  N.  E.  942,  holding  that  statute  making  road  commissioner?  in 
counties  not  under  township  organization  personally  liable  for  personal  in- 
jury caused  by  their  negligence,  is  invalid  as  special  legislation;  Smith  v.  State. 
54  Tex.  Grim.  Rep.  317,  113  S.  W.  289  (dissenting  opinion),  on  propriety  of 
-.-lass  legislation. 

Cited   in   note    (62   Am.    St.   Rep.    178)    on   protection    of    corporations   from 
special   and  hostile   legislation. 
Enjoyment   of  liberty   and   property. 

Cited  in  Palmer  v.  Tingle,  55  Ohio  St.  445,  45  N.  E.  313,  holding  unconstitu- 
tional, act  giving  lien  on  owner's  property  to  subcontractors  and  those  supplying 
material  to  contractor. 

Cited  in  footnote  to  Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445, 
which   denies  right  to  prevent  transfer   of  property   in  payment  of  debt  while 
solvent. 
Acts  controlling  labor. 

Cited  in  Re  Morgan,  26  Colo.  444,  47  L.  R.  A.  64,  77  Am.  St.  Rep.  269,  58  Pac. 
1071,  holding  unconstitutional,  act  prohibiting  work  in  mines  and  smelters  more 
than  eight  hours  a  day;  W.  C.  Ritchie  &  Co.  v.  Wayman,  244  111.  524,  27 
L.R.A.(N.S.)  1000,  91  N.  E.  695,  sustaining  constitutionality  of  statute  lim- 
iting women's  hours  of  work;  Withey  v.  Bloem,  163  Mich.  433,  35  L.R.A. (X.S.) 
635,  128  N.  W.  913,  holding  that  unconstitutional  class  legislation  does  not 
result  from  excepting  from  operation  of  law  limiting  hours  of  women's  labor, 
persons  engaged  in  preserving  perishable  goods  in  canning  establishments;  Jos- 
ma  v.  Western  Steel  Car  &  Foundry  Co.  249  111.  515,  94  N.  E.  945,  holding 
that  statute  which  imposes  upon  persons  employing  workmen  coming  from 
another  place  different  measure  of  liability,  for  deceit  or  misrepresentation 
than  is  imposed  upon  others  is  invalid  as  special  legislation. 

Cited  in  footnotes  to  State  v.  Wilson,  47  L.  R.  A,  71,  which  sustains  statute 
against  screening  coal  mined  at  quantity  rates,  before  weighing  and  crediting  to 
employees;  Re  Preston,  52  L.  R.  A.  523,  which  holds  void,  statute  against  screen- 
ing coal  before  weighing  and  crediting  to  miner;  Toney  v.  State,  67  L.R.A. 
286,  which  holds  void  statute  making  it  a  misdemeanor  for  one  under  contract 
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to  labor  to  enter  into  new  contract  with  third  person  without  former  employer's 
consent  and  a  sufficient  excuse. 

Distinguished  in  Whitebreast  Fuel  Co.  v.  People,  175  111.  54,  51  N.  E.  853,  hold- 
ing act  providing  for  enforcement  of  agreements  made  under  it  not  unconstitu- 
tional as  impairing  contract  rights. 
Due  process. 

Cited  in  Union  Drainage  Dist.  v.  Smith,  233  111.  424,  16  L.R.A.(N.S.)    295, 
84  N.  E.  376,  on  the  meaning  of  "due  process  of  law." 
Acts  which  legislature  may  declare  criminal. 

Cited  in  note  (78  Am.  St.  Rep.  242)  on  acts  which  legislature  may  declare 
criminal. 

32  L.  R.  A.  448,  HILARY  v.  GREAT  NORTHERN  R.  CO.  64  Minn.  361,  67 

N.  W.  80. 
Liability  of  carrier  for  connecting:  carrier's  acts. 

Cited  in  footnotes  to  Scott  v.  Cleveland,  C.  C.  &  St.  L.  R,  Co.  32  L.  R.  A.  154, 
which  holds  railroad  company  whose  ticket  given  by  mistake  to  one  calling  for 
ticket  of  other  company  in  union  depot  not  liable  for  agent's  mistake;  Beers  v. 
Boston  &  A.  R.  Co.  32  L.  R.  A.  535,  which  denies  liability  for  mere  negligence  in 
loss  of  trunk  checked  over  wrong  road;  Herrman  v.  Great  Northern  R.  Co.  57 
L.  R.  A.  390,  which  holds  railroad  company  liable  for  injury  to  passenger  from 
unsafe  condition  of  depot  premises  leased  of  union  depot  company  or  its  receiver. 
Service  of  summons  on  railroad  companies  by  leaving-  with  joint  ticket 
agents. 

Cited  in  Slaughter  v.   Canadian  P.   R.   Co.   106   Minn.   268,   119  N.   W.   398, 
holding  that  a  ticket  agent  who  sold  joint  tickets  over  his  road  and  a  foreign 
road  was   not  an  agent  of  the  foreign   road,   upon   whom  a   summons   may   be 
served. 
Appeal   from   order  denying  motion   to  set  aside   service   of   summons. 

Cited  in  Piano  Mfg.  Co.  v.  Kaufert,  86  Minn.  15,  89  N.  W.  1124,  holding  proper, 
appeal  from  order  denying  motion  to  set  aside  service  of  summons  upon  defendant 
appearing  for  that  purpose  only. 

32  L.  R.  A.  449,  HALL  v.  SOMERSET  COUNTY,  82  Md.  618,  51  Am.  St.  Rep.  484, 

34  Atl.  771. 
Commitment  of  witness   failing-  to  give  security. 

Cited  in  New  York,  P.  &  N.  R.  Co.  v.  Waldron.  116  Md.  449,  39  L.R.A. 
(N.S.)  502,  82  Atl.  709,  holding  that  right  to  imprison  witnesses  who  fail  to 
furnish  security  for  their  appearance  to  testify  against  person  accused  of 
crime,  under  Code  of  General  Laws,  relates  only  to  commitments  by  magis- 
trates. 

32  L.  R.  A.  451,  BARR  v.  LAMASTER,  48  Neb.  114,  66  N.  W.  1110. 

Cited  in  Barr  v.  Little,  54  Neb.  557,  74  N.  W.  850,  for  statement  of  facts. 
Partition. 

Followed  in  Phillips  v.  Dorris,  56  Neb.  294,  76  N.  W.  555,  holding  administrator 
cannot  maintain  partition  action  against  heir,  not  being  joint  tenant  or  tenant 
in  common. 
Easements. 

Cited  in  Calmelet  v.  Sichl,  48  Neb.  511,  58  Am.  St.  Rep.  700,  67  N.  W.  467, 
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holding  agreement  for  construction  by  both  parties  of  wall  on  land  of  one  for 
three  stories  does  not  allow  other  to  extend  further  for  his  sole  use. 

Cited  in  note    (136   Am.  St.   Rep.  690)    on  creation  and  conveyance  of   ease- 
ments  appurtenant. 
Protection   In   equity. 

Cited  in  Agnew  v.  Pawnee  City,  79  Neb.  608,  113  X.  W.  236,  holding  in- 
junction will  lie  to  protect  owner  of  easement  in  its  enjoyment. 

32  L.  R,  A.  455,  COLE  v.  HINES,  81  Md.  476,  32  Atl.  196. 
Waiver  of  right   to  rescind. 

Cited  in  Kernan  v.  Crook,  100  Md.  222,  59  Atl.  753,  holding  where  pur- 
chaser accepts  articles  which  are  defective  and  not  in  compliance  with  con- 
tract he  cannot  afterward  reject  them  but  he  may  offer  evidence  of. the  defects 
by  way  of  recoupment;  Munich  Re-Ins.  Co.  v.  United  Surety  Co.  113  Md.  219, 
77  Atl.  579,  holding  that  person  who  elects  not  to  rescind  contract  voidable  for 
fraud,  cannot  after  third  person  has  acted  upon  such  election,  rescind  con- 
tract; Holman  v.  Updyke,  208  Mass.  472,  94  N.  E.  689,  holding  that  person 
who  has  right  to  rescind  contract  because  of  repudiation  by  other  party,  waives 
such  right  by  suing  for  contract  price;  Walker  v.  McMurchie,  61  Wash.  491, 
112  Pac.  500,  holding  that  party  to  contract  who  waives  default  in  its  terms, 
he  cannot  again  establish  right  to  proceed  strictly  thereunder,  until  he  has 
given  due  notice. 
Conditional  sale*. 

Approved  in  Laclede  Power  Co.  v.  Ennis  Stationary  Co.  79  Mo.  App.  307,  hold- 
ing vendor  may  not  retake  property,  thereby  rescinding  sale,  and  then  sue  for 
consideration  in  contract;  Cable  Co.  v.  Wasegizig,  130  Mich.  391,  90  X.  \V.  -!4, 
holding  acceptance  by  vendor  in  conditional  sale  of  part  payment  after  default 
waives  right  to  declare  forfeiture  therefor. 

Cited  in  National  Cash  Register  Co.  v.  Richards,  159  Mich.  132,  123  X.  W. 
587,  holding  letter  advising  purchaser  that  the  contract  of  sale  will  be  held 
by  an  attorney  until  a  specified  date,  after  which  possession  will  be  demanded 
is  an  election  to  waive  default  until  date  named,  and  continue  the  contract  in 
force;  Pennsylvania  Globe  Co.  v.  Strack,  11  Del.  Co.  Rep.  153,  holding  that 
vendee  in  contract  of  conditional  sale  must  bear  loss  in  case  of  destruction  of 
property  while  in  his  possession-,  Harley  v.  Stanley,  25  Okla.  90,  138  Am.  St. 
Rep.  900,  105  Pac.  188,  holding  that  vendee  in  possession  of  personal  prop- 
erty under  agreement  that  title  shall  remain  in  vendor  until  payment  of  pur- 
chase price,  is  liable  for  price  though  property  is  destroyed  without  his  fault. 

Cited  in  footnotes  to  Maxwell  v.  Tufts,  33  L.  R.  A.  854,  which  holds  conditional 
sale  not  within  act  for  recording  of  chattel  mortgages;  Perkins  v.  Grobben,  39 
L.  R.  A.  815,  which  holds  action  for  balance  of  purchase  price  of  property  con- 
ditionally sold  precluded  by  retaking  property,  giving  vendee  credit  for  part  of 
price;  Post  Printing  &  Pub.  Co.  v.  Insurance  Co.  of  N.  A.  44  L.  R.  A.  272,  which 
holds  insurer  required  to  pay  conditional  purchaser  cost  of  property  to  him,  in- 
stead of  to  seller;  Bishop  v.  Minderhout,  52  L.  R.  A.  395,  which  holds  loss  of 
property  conditionally  sold  falls  on  vendor;  Burch  v.  Pedigo,  54  L.  R.  A.  808, 
which  holds  title  reserved  to  secure  purchase  price  devested  by  transfer  of  pur- 
chase money  note. 

Cited  in  notes  (68  L.R.A.  100)  on  remedy  of  conditional  vendor  for  re- 
fusal to  accept;  (38  L.R.A. (X.S.)  891,  892)  on  right  of  purchaser  on  condi- 
tional sale  to  recover  back  payments  where  the  seller  retakes  the  property; 
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(36    L.R.A.  (N.S.)    595)    on    destruction    of    property    sold    conditionally    while 
in   seller's   possession. 

32  L.  R.  A.  467,  SEANOR  v.  McLAUGHLIN,  165  Pa.  150,  30  Atl.  717. 

Cited  in  North  v.  Yorke,  12  Montg.  Co.  L.  Rep.  168,  on  point  not  disclosed  in 
opinion. 
Conditional    sale*. 

Approved  in  Perkins  v.  Grobben,  116  Mich.  179,  39  L.  R.  A.  818,  72  Am.  St. 
Rep.  512,  74  N.  W.  469,  holding  where  contract  of  conditional  sale  provides  suit 
on  notes  shall  not  waive  right  to  retake,  vendor  cannot  regain  title  and  then  sue 
on  notes;  North  v.  Yorke,  13  Montg.  Co.  L.  Rep.  41,  holding  receipt  of  property 
by  conditional  vendor  destroys  obligation  of  vendee. 

Cited  in  Albright  v.  Meredith,  58  Ohio  St.  202,  50  N.  E.  719,  holding  when 
vendor  sues  for  unpaid  instalments,  and  levies  on  property,  he  admits  title  in 
vendee,  and  mortgagee  from  vendee  has  precedence  over  levy;  Mizell  Live  Stock 
Co.  v.  J.  J.  McCaskill  Co.  59  Fla.  329,  51  So.  547,  holding  that  seller  of  ar- 
ticle on  conditional  sale  may  include  in  same  instrument  mortgage  on  other 
property  of  buyer,  and  upon  default  in  payment  may  bring  replevin  to  recover 
property  sold. 

Cited  in  notes  (32  L.R.A.  456)  on  rights  and  liabilities  of  vendor  and  pur- 
chaser by  conditional  sale  on  default  of  payment;  (133  Am.  St.  Rep.  564)  on 
rights  and  remedies  of  conditional  seller  on  buyer's  default  in  payment;  (38 
L.R.A. (N.S.)  891,  892)  on  right  of  purchaser  on  conditional  sale  to  recover 
back  payments  where  the  seller  retakes  the  property. 
Election  of  remedies. 

Approved  in  Geiser  Mfg.  Co.  v.  Crissinger,  17  Pa.  Co.  Ct.  48,  denying  right  to 
property  leased,  after  foreclosure  of  mortgage  given  to  secure  payment. 

Cited  in  Shaylor  v.  Parsons,  17  Pa.  Co.  Ct.  146,  holding  bailor  selling  property 
rescinds  contract  of  bailment;  Gaffney  v.  Megrath,  23  Wash.  498,  63  Pac.  520, 
holding  election  to  sue  attorney  for  value  of  property  received  by  him  in  satisfac- 
tion of  judgment  excludes  remedy  of  garnishment  on  it;  Jacob  v.  Groff,  19  Pa. 
Super.  Ct.  147,  19  Lane.  L.  Rev.  100,  holding  lessor,  under  lease  providing  for 
giving  of  lessee's  note,  to  be  surrendered  on  payment,  having  not  discounted  ended 
contract;  North  v.  Yorke,  41  W.  N.  C.  455,  6  Pa.  Super.  Ct.  357,  holding  defense  in 
action  for  unpaid  rental,  that  plaintiff  retook  property,  which  was  worth  more 
than  unpaid  rental,  sufficient;  Smith  v.  Barber,  153  Ind.  329,  53  N.  E.  1014, 
holding  suit  by  conditional  vendor  for  purchase  price  is  evidence  of  election  to 
treat  property  as  vendee's ;  Laclede  Power  Co.  v.  Ennis  Stationary  Co.  79  Mo. 
App.  307,  and  Turk  v.  Carnahan,  25  Ind.  App.  128,  81  Am.  St.  Rep.  85,  57  N.  E. 
729.  holding  conditional  vendor  cannot  retake  property,  rescinding  sale,  and  then 
sue  for  consideration  of  contract;  J.  I.  Case  Threshing  Mach.  Co.  v.  Evans 
17  Pa.  Dist.  R.  819,  25  Lane.  L.  Rev.  94;  Kelly  Springfield  Road  Roller  Co.  v. 
Schlemme,  220  Pa.  419,  123  Am.  St.  Rep.  707,  69  Atl.  867,  23  Montg.  Co.  L 
Rep.  137, — holding  seller  on  lease  contract  who  retakes  under  lease  cannot 
enforce  notes  for  price;  Mesa  Market  Co.  v.  Crosby,  98  C.  C.  A.  70,  174  Fed. 
105  (dissenting  opinion),  as  to  election  of  vendor  to  treat  contract  as  in  ex- 
istence and  sue  for  breach  or  to  declare  a  forfeiture  as  therein  provided;  Sey- 
mour v.  Du  Bois,  145  Fed.  1006,  holding  litigant  who  petitions  court  for  leave 
to  discharge  counsel  and  asks  court  to  fix  his  fees  is  bound  by  order  fixing 
fees:  Ketcham  v.  Davis,  31  Pa.  Super.  Ct.  Rep.  585,  holding  where  lessor  had 
right  upon  default  to  take  immediate  possession  and  also  right  to  enter  judg- 
ment for  whole  amount  unpaid  under  lease,  he  is  not  entitled  to  enforce  both 
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remedies;  Manson  v.  Dayton,  153  Fed.  265,  holding  that  seller  of  slag  in  dump 
upon  conditional  sale,  who  declared  forfeiture  of  contract  and  took  possession 
because  of  default  in  payment  of  purchase  price  note,  could  not  collect  nota 
thereafter  maturing;  Re  Norton,  181  Fed.  903,  holding  that  under  law  of 
Pennsylvania  seller  of  article  upon  conditional  sale,  who  retakes  article  on 
Bankruptcy  of  purchaser,  cannot  prove  notes  given  for  purchase  price  against 
estate. 

Cited  in  note    (23  L.R.A.(N.S.)    147)   on  action  for  price  as  waiver  of  right 
of  conditional  vendor  to  recover  property. 

Distinguished  in  Tufts  v.  Brace,  103  Wis.  345,  79  X.  W.  414,  holding  vendor 
retaking  property,  and  removing  same  beyond  state,  constitutes  rescission  of  con- 
ditional sale. 
Recovery  of  payments  made  on  rescission   by  vendor. 

Cited  in  Howard  v.  Stillwagon,  232  Pa.  627,  81  Atl.  807,  holding  that  vendee 
of  land  was  entitled  to  return  of  purchase  money  paid  upon  rescission  of  con- 
tract by  vendor  for  default  in  payment  of  installments,  where  vendor  without 
offering  deed   took  judgment   in  ejection  against   vendee. 
Proof  of  rescission  of  contract. 

Cited  in  Holland  v.  Rhoades,  56  Or.  209,  106  Pac.  779,  holding  that  rescis- 
sion of  contract  cannot  be  shown  by  proof  of  right  to  rescind. 

32  L.  R.  A.  473.  GO  3DWIN  v.  PROVIDENT  SAV.  LIFE  ASSUR,  SOC.  97  Iowa, 

226,  59  Am.  St.  Rep.  411,  66  N..  W.  157. 
Life  insurance. 

Approved  in  Massachusetts  Ben.  Life  Asso.  v.  Robinson,  104  Ga.  279,  42  L.  R.  A. 
272,  30  S.  E.  918,  holding  policy,  incontestable  after  three  years'  premiums  paid, 
"except  that  error  in  age  is  open  to  adjustment,"  not  contestable  on  ground  of 
misrepresentations,  fraudulent  or  not;  Seiler  v.  Economic  Life  Asso.  105  Iowa,  91. 
43  L.  R.  A.  539,  74  N.  W.  941,  holding  policy  not  contestable  after  two  years, 
and  containing  no  condition  as  to  suicide,  not  avoided  as  against  beneficiary  by 
suicide  of  insured;  Sun  L.  Ins.  Co.  v.  Taylor.  108  Ky.  412,  94  Am.  St.  Rep.  383, 
56  S.  W.  668,  holding  incontestable  clause  applicable  where  insured  committed 
suicide;  Royal  Circle  v.  Achterrath.  204  111.  560,  63  L.  R.  A.  456,  98  Am.  St. 
Rep.  224,  68  N.  E.  492,  holding  clause  in  mutual  benefit  certificate  relieving  society 
from  liability  for  death  by  suicide  not  available  on  expiration  of  period,  after 
which  policy  only  requires  compliance  with  laws  of  association  and  payment  of 
dues;  Welch  v.  Union  Cent.  L.  Ins.  Co.  108  Iowa.  229,  50  L.  R,  A.  7?6,  78  N.  W. 
853,  holding  policy  nominally  "incontestable  for  any  cause  except  mi  tatement 
of  age"  may  be  avoided  for  fraud:  Patterson  v.  Natural  Premium  Mut.  L.  Ins. 
Co.  100  Wis.  127,  42  L.  R,  A.  261,  69  Am.  St.  Rep.  899,  75  N.  W.  980,  holding  in- 
contestable provision  covers  false  statements  as  to  health. 

Cited  in  Prudential  Ins.  Co.  v.  Mohr.  185  Fed.  939,  holding  that  stipulation 
in  life  policy  that  it  shall  be  incontestable  after  one  year  inures  only  to  benefit 
of  insured  and  his  beneficiary,  and  may  not  be  invoked  by  stranger  to  contract. 

Cited  in  notes  (42  L.  R.  A.  247)  on  incontestability  of  life  insurance  under  pro- 
visions of  policy  or  of  statute;    (63  L.  R.  A.  846,  867)   on  conflict  of  laws  as  to 
contracts  of   insurance;    (11   L.R.A.(N.S. )    195)    on   statements  by  assured  out- 
side of  application  as  evidence  against  beneficiary. 
Compliance  frith  statute. 

Approved  in  Seiler  v.  Economic  Life  Asso.  105  Iowa,  91,  43  L.  R.  A.  539,  74 
N.  W.  941,  holding  attachment  to  policy  of  copy  of  application  without  name  of 
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applicant,  but  merely  word  "signed,"  not  compliance  with  statute  requiring  at- 
tachment of  "true  copy." 

Distinguished  in  Johnson  v.  Des  Moines  L.  Ins.  Co.  105  Iowa,  277,  75  N.  W. 
101,  holding  substantial  changes  requiring  construction,  in  wording  of  copy,  not 
compliance  with  statute  requiring  "true  copy"  of  application  to  be  attached  to 
policy. 

—  Fraud. 

Cited  in  Reagan  v.  Union  Mut.  L.  Ins.  Co.  189  Mass.  556,  2  L.R.A.(N.S.) 
823,  109  Am.  St.  Rep.  659,  76  N.  E.  217,  4  Ann.  Cas.  362,  holding  policy  con- 
testable  for  fraud  although  it  provides  that  it  shall  be  incontestable  for  any 
cause  except  nonpayment  of  premiums. 

Cited  in  footnote  to  John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  43  L.  R.  A.  566, 
which  holds  suit  for  cancelation  of  receipt  renewing  lapsed  life  policy,  obtained  by 
fraud,  within  jurisdiction  of  equity. 
Suicide. 

Cited  in  Supreme  Court,  H.  v.  Updegraff,  68  Kan.  478,  75  Pac.  477,  1  Ann. 
Cas.  309,  holding  incontestable  clause  in  life  insurance  bars  defense  of  suicide; 
Supreme  Lodge,  S.  &  D.  of  P.  v.  Underwood,  3  Neb.  (Unof.)  801,  92  N.  W. 
1051,  holding  certificate  of  membership  in  fraternal  insurance  company  not 
avoided  by  suicide  of  assured  in  absence  of  a  provision  in  contract  of  insur- 
ance to  that  effect. 

Cited  in  note  (84  Am.  St.  Rep.  554)  on  self-destruction  as  defense  to  life 
insurance. 

—  Construction. 

Approved  in  Kendrick  v.  Mutual  Ben.  L.  Ins.  Co.  124  N.  C.  321,  70  Am.  St. 
Rep.  592,  32  S.  E.  728,  holding  instruction  to  agents  that  if  premium  not  paid 
within  thirty  days,  health  certificate  was  required,  not  binding  on  insured  who 
relied  on  statement  of  policy  permitting  payment  during  life. 

Cited  in  Thennen  v.  Iowa  Mut.  Ben.  Asso.  101  Iowa,  566,  37  L.  R.  A.  589, 
70  N".  W.  712,  holding  insurance  contract  is  to  be  construed  most  strongly  against 
insurer;  Vorse  v.  Jersey  Plate  Glass  Ins.  Co.  119  Iowa,  557,  60  L.  R.  A.  839,  97 
Am.  St.  Rep.  330.  93  X.  AY.  569.  holding  breaking  of  plate-glass  window  by  explo- 
sion of  gas  generated  to  clean  clothes  not  caused  by  blowing  up  of  building  within 
exemption  in  insurance  policy;  Mutual  L.  Ins.  Co.  v.  Durden,  9  Ga.  App.  804, 
72  S.  E.  295,  holding  that  if  any  doubt  should  exist  in  regard  to  construction 
of  insurance  policy,  doubt  should  be  resolved  in  favor  of  insured;  Harr  v.  Nobles, 
78  Neb.  177,  110  N.  W.  713,  holding  in  case  of  conflict  between  provisions 
of  a  life  insurance  policy  and  the  statements  contained  in  the  application  for 
insurance  the  provisions  of  the  policy  will  control;  East  Carolina  R.  Co.  v. 
Maryland  Casualty  Co.  145  N.  C.  116,  58  S.  E.  906,  holding  insurance  contract 
to  be  construed  most  strongly  against  insurer. 

Distinguished  in  Smith  v.  Covenant  Mut.  Ben.  Asso.   16  Tex.  Civ.  App.   612, 
43  S.  W.  819,  holding  rule  requiring  construction  in  favor  of  insured  not  applicable 
where  insured  merely  understood  "advance  premium"  in  policy  to  be  applicable 
on  mortuary  calls,  contract  being  clear. 
Defense  of  insurer. 

Cited  in  Hartford  L.  Ins.  Co.  v.  Hyde,  101  Tenn.  402,  48  S.  W.  968,  holding  in- 
surer setting  up  nonpayment  of  assessment  must  prove  assessment  duly  made  as 
authorized  by  by-laws  and  policy;  Kirkpatrick  v.  Aetna  L.  Ins.  Co.  141  Iowa, 
77,  22  L.R.A.(N.S.)  1258.  117  N.  W.  1111,  holding  in  action  on  an  accident 
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insurance  policy  the  burden  of  proof  is  upon  insurer  to  show  injuries  were  self- 
inflicted. 
Notice   of  premiums. 

Cited  in  note    (7  L.R.A.  (N.S.)    254)    on  necessity  of  receiving  notice  of  pre- 
miums or  assessments  sent  by  mail. 
Reinstatement   of  insurance  as  neiv   contract. 

Cited  in  Monahan  v.  Fidelity  Mut.  L.  Ins.  Co.  242  111.  495,  134  Am.  St.  Rep. 
337,  90  N.  E.  213,  Affirming  148  111.  App.  178,  holding  reinstatement  of  policy 
does  not  constitute  a  new  contract  with  a  new  contestable  period. 

Disapproved   in   Pacific   Mut.   L.   Ins.    Co.   v.    Galbraith,    115   Tenn.    482,    112 
Am.   St.  Rep.   862,  91  S.  W.  204,  holding  reinstatement  of   insurance   operates 
as  a  new  contract. 
Address  of  insured. 

Cited  in  Bange  v.  Supreme  Council  L.  H.  128  Mo.  App.  473,  105  S.  W.  1092, 
holding  notice  of  forfeiture  mailed  by  recorder  of  lodge  to  delinquent  member's 
St.  Louis  address  after  he  had  moved  to  Chicago  which  fact  was  known  to  re- 
corder not  mailed  to  "regular  address"  according  to  by-laws  although  members 
wife  and  children  remained  for  a  time  at  St.  Louis  address. 
Attachment  of  application  to  insurance  policy. 

Cited  in  Kirkpatrick  v.  London  Guarantee  &  Acci.  Co.  139  Iowa,  374,  19  L.R.A. 
(N.S.)  105,  115  N.  W.  1107,  holding  failure  to  attach  application  to  policy  as 
required  by  statute  will  preclude  insurer  from  relying  on  any  representations 
therein  which  are  not  part  of  policy  but  other  defenses  are  open. 

Cited  in  note   (18  L.R.A.(N.S.)   1191)   on  meaning  of  requirement  that  ''appli- 
cation" be  attached  to  policy. 
Notice   of   forfeiture. 

Cited  in  Equitable  Life  Assur.   Soc.  v.   Perkins,  41  Ind.  App.   189.  80  N.  E. 
682,   holding  where   statute   provides   that   a   forfeiture   of   an   insurance   policy 
can  be  enforced  only  after  notice  is  sent  to  assured  the  giving  of  such   notice 
is  a  condition  precedent  to  company's  right  to  forfeit. 
Insurance  against   loss  of  live    stock   by   tvind   storm. 

Cited  in  Jordan  v.  Iowa  Mut.  Tornado  Ins.  Co.  151  Iowa,  84,  130  N.  W. 
177,  holding  that  indemnity  afforded  by  policy  of  insurance  against  loss  of 
live  stock  by  windstorm,  etc.,  is  not  limited  to  damage  due  directly  to  physical 
injury  caused  by  driving  stock  against  some  article,  or  of  hurling  some  object 
against  stock;  but  should  be  given  more  liberal  construction. 
Earthquake  clause  in  insurance  policy. 

Cited   in   note    (132   Am.   St.   Rep.   438)    on   "earthquake"   clause   in   fire    in- 
surance  policies. 
Oral   contract   of   insurance. 

Cited  in  House  v.  Security  F.  Ins.'  Co.  145  Iowa,  468,  121  N.  W.  509,  holding 
that  oral  contract  of  insurance  without  issuance  of  policy  will  be  treated  and 
considered  as  if  policy   in  usual  form  had  in  fact  been  issued. 
Foreign    laws. 

Cited  in  Maloney  v.  Winston  Bros.  Co.  18  Idaho,  763,  —  L.R.A.(N.S.)  — , 
111  Pac.  1080,  holding  that  in  absence  of  pleading  and  proof  as  to  what  laws 
are  in  another  state,  it  will  be  presumed  that  they  are  same  as  laws  of  this  state. 
Hewit  v.  Bank  of  Indian  Territory,  64  Neb.  472,  97  Am.  St.  Rep.  650,  90  N. 
W.  245,  holding  that  book  purporting  to  contain  written  laws  of  foreign  juris- 
diction, proves  itself,  and  is  admissible  without  further  authentication. 
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Cited  in  footnote  to  Aslanian  v.  Dostumian,  17  L.  R.  A.  495,  which  denies  pre- 
sumption that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Turkey. 

Cited  in  notes  (113  Am.  St.  Rep.  877,  883)  on  proof  of  foreign  laws  and  their 
effect;  (67  L.R.A.  46)  on  how  case  determined  when  proper  foreign  law  not 
proved. 

Distinguished  in  Summitt  v.  United  States  L.  Ins.  Co.  123  Iowa,  685,  99  N.  W. 
563,  holding  book  of  statutes  of  another  state,  certified  as  published  by  authority, 
admissible  in  evidence. 


32  L.  R.  A.  479,  ANDERSON  v.  PACIFIC  BANK,  112  Cal.  598,  53  Am.  St.  Rep. 

228,  44  Pac.  1063. 
Title  of  bank  to  deposit  or  collections. 

Cited  in  note   (86  Am.  St.  Rep.  781)   on  title  of  bank  to  money  deposited  with 
or  collected  by  it. 
Insolvent    banks. 

Cited  in  note  in  (86  Am.  St.  Rep.  796)  on  right  to  recover  money  deposited 
with  or  collected  by  bank  upon  its  insolvency. 

Distinguished  in  Argues  v.  Union  Sav.  Bank,  133  Cal.  144,  65  Pac.  307,  hold-- 
ing ordinary  suit  for  collection  of  debt  not  maintainable  against  state  bank  in 
liquidation  under  California  bank  commissioners  act. 
General  and  special  deposits. 

Cited  in  Shopert  v.  Indiana  Nat.  Bank,  41  Ind.  App.  477,  83  N.  E.  515,  hold- 
ing a  special  deposit  in  a  bank  creates  a  trust  or  bailment  relation,  while  a 
general  deposit  creates  the  relation  of  debtor  and  creditor. 

Cited  in  note  (39  L.R.A.  (N.S.)  848)  as  to  when  bank  deposit  is  special. 
Trust  deposit. 

Cited  in  Montagu  v.  Pacific  Bank.  81  Fed.  606,  holding  money  deposited  in 
bank  to  account  of  another  with  direction  to  pay  it  out  to  another  bank,  a 
special  deposit,  and  entitled  to  preference  over  general  creditors  upon  insolvency 
of  bank;  Officer  v.  Officer,  127  Iowa,  350,  101  N.  W.  484,  holding  deposit  of 
money  to  be  applied  to  particular  purpose  a  trust  deposit  and  preferred  claim 
against  insolvent. 

32  L.  R.  A.  481,  IONIA,  E.  &  B.  FARMERS'  MUT.  F.  INS.  CO.  v.  IONIA  CIR- 
CUIT JUDGE,  100  Mich.  606,  59  N.  W.  250. 
Control   of   superior  over   subordinate   courts. 

Approved  in  Thomas  v.  Kent  Circuit  Judge,  116  Mich.  109,  74  N.  W.  381,  hold- 
ing mandamus  proper  remedy  to  compel  dissolution  of  injunction,  when  ques- 
tion of  law  merely. 

Cited  in  Grand  Rapids  Electric  R.  Co.  v.  Calhoun  Circuit  Judge,  156  Mich. 
421,  120  N.  VV.  1004,  holding  no  such  abuse  of  discretion  in  circuit  judge  in  dis- 
solving a  temporary  injunction  as  would  warrant  interference  by  mandamus: 
Blain  v.  Circuit  Judge,  145  Mich.  64,  108  N.  W.  440,  holding  a  motion  to  dis- 
solve a  preliminary  injunction  is  a  condition  precedent  to  issuance  of  a  writ 
of  mandamus  compelling  its  dissolution;  Central  Bithulithic  Paving  Co.  v. 
Circuit  Judge,  132  Mich.  128,  92  N.  W.  938,  holding  where  there  is  no  exigency 
requiring  immediate  action,  an  order  of  circuit  judge  refusing  to  dissolve  an  in- 
junction will  not  be  reviewed  on  mandamus,  unless  the  question  in  dispute  is 
one  of  law  alone,  and  such  judge  has  acted  without  jurisdiction. 

Cited  in  note   (51  L.  R.  A.  55,  108,  109)   on  superintending  control  and  super- 
visory jurisdiction  of  superior  over  inferior  or  subordinate  tribunal. 
L.R.A.  Au.  Vol.  IV.— 56. 
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MM  i  mi  I    Insurance    companies. 

Approved  in  Peake  v.  Yule,  123  Mich.  680,  82  N.  W.  514,  holding  member  ol 
mutual  insurance  company,  surrendering  policy,  liable  for  sha»e  of  losses  while 
policy  in  force,  and  deficiency  from  assessments  not  paid;  Mutual  F.  IBS.  Co.  v. 
Jean,  96  Md.  259,  94  Am.  St.  Rep.  570,  53  Atl.  950,  holding  member  of  mutual 
fire  insurance  company  not  liable  for  losses  incurred  before  he  became  u  IK: -m- 
ber,  and  referring  with  approval  to  annotation  in  32  L.  R,  A.  481. 

Cited  in  Nichol  v.  Murphy,  145  Mich.  430,  108  N.  W.  704,  holding  a  limita- 
tion in  the  contract  between  a  policy  holder  and  a  mutual  fire  insurance  com- 
pany cannot  relieve  the  policy  holder  from  liability  to  pay  a,  proportional  share 
of  the  losses  and  expenses  of  the  insolvent  company  for  the  period  during  which 
he  was  a  member. 

Cited  in  footnote  to  Farmers'  Mut.  Ins.  Asso.  v.  Burch,  34  L.  R.  A.  806,  which 
gives  lien  of  mutual  insurance  company  on  insured  property  of  members  for 
losses,  precedence  over  member's  homestead  right. 

32  L.  R,  A.  490,  COREY  v.  SHERMAN,  96  Iowa,  114,  64  N.  W.  828. 
Appeal   in    equity. 

Followed  in  Zion  Church  of  Evangelical  Asso.  v.  Parker,  114  Iowa,  6,  86  X.  \Y. 
60,  holding  defect  in  petition  not  objected  to  on  trial,  waived. 

Approved  in  McLachlan  v.  Gray,  105  Iowa,  261,  74  N.  W.  773,  holding  defend- 
ant denying  right  to  injunction  may  contend  for  first  time  on  appeal  that  plain 
tiff  has  remedy  at  law;  Des  Moines  Sav.  Bank  v.  Morgan  Jewelry  Co.  123  Iowa, 
435,  99  X.  W.  121,  holding  objection  to  form  of  proceeding  cannot  be  first  raised 
on  appeal. 
Who  may  appeal. 

Cited  in  Re  First  State  Bank,  349  Iowa,  666,  129  X.  W.  70,  holding  that  un- 
der code,  a  portion  of  creditors  of  insolvent  bank,  may,  upon  behalf  of  whole 
number,  appeal  from  judgment  allowing  preferences. 
Equity   jurisdiction. 

Approved  in  State  v.  Sunapee  Dam  Co.  72  N.  H.  120,  55  Atl.  899,  sustaining,  as 
preventing  multiplicity  of  suits,  jurisdiction  of  equity  to  entertain  bill  to  prevent 
unreasonable  use  of  waters  of  lake  by  numerous   riparian  owners. 
Mutual   Insurance  companies. 

Followed  in  Smith  v.  Sherman,  113  Iowa,  607,  85  X.  W.  747,  holding  guaranty 
fund  in  form  of  shares,  intended  as  mere  advancement,  did  not  make  mutual  in- 
surance company  joint  stock  company. 

Approved  in  Mutual  Guananty  F.  Ins.  Co.  v.  Barker,  107  Iowa,  146,  70  Am.  St. 
Rep.  149,  77  X.  W.  868,  and  Smith  v.  Sherman,  113  Iowa,  609,  85  X.  W.  747, 
holding  void,  policy  issued  by  mutual  insurance  company  to  one  not  a  member; 
Sherman  v.  Frasier,  112  Iowa,  239,  83  N.  W.  886,  holding  fraud  of  agent  of 
mutual  insurance  company  in  representing  condition  of  company  waived,  as  de- 
fense to  action  on  notes,  by  member  benefiting  by  contract;  Smith  v.  Sherman,  113 
Iowa,  607,  85  X.  W.  747,  holding  by-laws  of  mutual  insurance  company,  pub- 
lished and  acted  upon,  valid  although  not  adopted  by  directors. 

Cited  in  Iowa  Mut.  Tornado  Ins.  Asso.  v.  Gilbertson,  129  Iowa,  663,  106  X. 
W.  153,  as  to  mutual  insurance  companies  having  right  to  incorporate  under 
chapter  1  of  title  9  of  Iowa  Code;  Geraghty  v.  Washtenaw  Mut.  F.  In«.  Co. 
145  Mich.  640,  108  X.  W.  1102.  holding  a  farmer's  mutual  fire  insurance  com- 
pany is  not  estopped  to  deny  liability  for  loss  on  property  not  insurable  un- 
der its  charter  by  the  act  of  its  president  in  accepting  the  application  and 
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issuing  the  policy  with  full  knowledge  of  the  character  of  the  property  attempt- 
ed to  be  insured;  Montgomery  v.  Whitbeck,  12  N.  D.  392,  96  N.  W.  327,  holding 
no  estoppel  against  members  of  mutual  insurance  company  from  asserting  the 
ultra  vires  nature  of  the  business  done;  J.  P.  Lamb  &  Co.  v.  Merchants'  Nat. 
Mut.  F.  Ins.  Co.  18  N.  D.  264,  119  N.  W.  1048,  holding  that  member  of  mutual 
insurance  company  is  bound  by  conditions  in  policy  and  is  presumed  to  have 
notice  of  them. 

Cited  in  note  (52  Am.  St.  Rep.  551)  on  mutual  or  membership  life  or  accident 
insurance. 

Distinguished  in  Corson  v.  Iowa  Mut.  F.  Ins.  Asso.  115  Iowa,  490,  88  N.  W. 
1086,  holding  mutual  fir*  insurance  company  must  attach  copy  of  application  to 
policy. 
Waiver  by   insurer. 

Cited  in  note  (67  L.R.A.  739)  on  retention  of  policy  as  waiver  of  mistake 
i>r  fraud  of  insurer  or  its  agent. 

32  L.  R.  A.  520,  STATE  ex  rel.  BRAGG  v.  ROGERS,  107  Ala.  444,  19  So.  909. 
Constitutional   provisions   as  to   statutes. 

Approved  in  State  ex  rel.  Winter  v.  Sayre,  118  Ala.  35,  24  So.  89,  holding  title 
"to  authorize  governor,  with  consent  of  senate,  to  appoint"  comprehends  clause 
for  appointment  by  governor,  to  hold  until  assembly  sits;  Hawkins  v.  Roberts, 
122  Ala.  144,  27  So.  327,  holding  act  establishing  county  board  of  revenue  and 
abolishing  court  of  county  commissioners  does  not  contain  two  subjects,  since 
abolishing  implied  from  establishment;  Williams  v.  Board  of  Revenue,  123  Ala. 
437,  holding  title  of  act  for  working  and  repairing  roads  included  construction 
of  roads. 

Cited  in  Courtner  v.  Etheredge,  149  Ala.  86,  43  So.  368;  State  ex  rel.  Leslie 
v.  Bracken,  154  Ala.  153,  45  So.  841;  Glasscock  v.  State,  159  Ala.  94,  48  So. 
TOO:  Allman  v.  Mobile,  162  Ala.  232,  50  So.  238;  Griffin  v.  Drennen,  145  Ala. 
i31.  40  So.  1016, — holding  when  subject  may  be  comprehended  in  title  act  must 
be  upheld;  Blue  v.  Everett,  145  Ala.  107,  40  So.  203,  holding  act  "to  amend  an 
act  to  establish  the  county  court  of  Coffee  for  Coffee  county  with  criminal  juris- 
diction in  misdemeanor  cases"  not  unconstitutional  as  embracing  more  than 
one  independent  subject:  Re  Counties  Comprising  Seventh  Judicial  Dist.  22 
Okla.  438.  98  Pac,  557,  holding  "an  act  to  provide  for  the  appointment  of  ad- 
ditional judges  of  district  courts  of  the  state  where  the  same  are  found  nec- 
essary: making  an  appropriation  and  declaring  an  emergency"  embraces  but 
one  subject. 

Distinguished  in  Lindsay  v.  United  States  Sav.  &  L.  Asso.   120  Ala.   172,  42 
L.  R.  A.   787,  24   So.   171,  holding  act  invalid  because  title  not  including  sub- 
ject of  legalization  of  past  transactions. 
Prohibiting?    statutory    amendment    -without    re-enactment    at    lengrth. 

Approved  in  Ex  parte  Thomas,  113  Ala.  6,  21  So.  369,  holding  act  containing 
inconsistent  provisions  not  within  constitutional  prohibition;  Birmingham  Union 
R.  Co.  v.  Elyton  Land  Co.  114  Ala.  74.  21  So.  314,  holding  act  providing  for 
condemnation  in  manner  provided  by  certain  statute  does  not  violate  prohibition; 
Cobb  v.  Vary.  120  Ala.  267,  24  So.  442,  holding  act  original  in  form  not  within 
provision:  Thongs  v.  State,  124  Ala.  54,  27  So.  315,  holding  act  original  in  form 
and  intelligible  in  itself,  though  title  calls  it  amendatory,  does  not  violate 
provision:  Montgomery  v.  Birdsong,  126  Ala.  647,  28  So.  522,  holding  act  original 
in  form  and  intelligible  in  itself,  although  providing  means  for  enforcement  of 
earlier  statute,  does  not  violate  provision;  Little  v.  State,  137  Ala.  665,  35  So. 
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134.  holding  act,  in  form  original  and  complete,  does  not  violate  constitutional 
provision  forbidding  amendment  of  statute  by  reference  to  its  title  only;  Sisk 
v.  Cargile,  138  Ala.  171,  35  So.  114,  holding  act  providing  for  special  levy  of  taxes 
to  pay  bonds  authorized  by  original  act  not  unconstitutional  as  amendment  of 
existing  law  by  reference  to  title  only;  Re  Dietrick,  32  Wash.  476,  73  Pac.  506. 
holding  constitutional  provision  requiring  statute  amended  to  be  fully  set  out  in 
amendatory  act  not  applicable  to  independent  and  complete  act  although,  in 
effect,  it  modifies  former  law. 

Cited  in  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  739;  Mills  v.  Smith,  101  C. 
C.  A.  278,  177  Fed.  656:  Spratt  v.  Helena  Power  Transmission  Co.  37  Mont.  83. 
94  Pac.  631;  Pond  Creek  v.  Haskell,  21  Ala.  736,  91  Pac.  338;  State  ex  rel. 
Gamble  v.  Hubbard,  148  Ala.  396,  41  So.  903, — holding  provision  of  constitution 
prohibiting  statutory  amendment  without  re-enactment  at  length  applies  to 
statutes  strictly  amendatory  and  not  to  such  as  are  independent  and  complete 
within  themselves;  Season  v.  Shaw,  148  Ala.  546.  18  L.R.A.(N.S.)  567.  42  So. 
611,  holding  statute  providing  "such  election  may  be  contested  on  the  same  ground 
and  in  the  same  manner  before  the  probate  judge  as  contests  of  election  of  con- 
stable are  held  before  said  probate  court",  valid;  State  ex  rel.  Hanna  v.  Tun- 
stall,  145  Ala.  483,  40  So.  135,  holding  it  not  being  a  matter  of  substance  it 
is  unnecessary  for  notice  required  by  constitution  to  state  whether  new  enactment 
shall  be  in  the  form  of  an  act  amending  a  section  of  original  act  or  not;  State 
ex  rel.  Hunt  v.  Tausick,  64  Wash.  84,  35  L.R.A.(N.S.)  809.  116  Pac.  651, 
holding  that  constitutional  provision  as  to  revising  or  amending  statute  by 
reference  to  title  does  not  apply  to  statute  complete  in  itself;  Spokane  Grain 
&  Fuel  Co.  v.  Lyttaker,  59  Wash.  78,  109  Pac.  316,  holding  that  provision  that 
no  act  shall  be  revised  or  amended  by  mere  reference  to  title,  does  not  apply  to 
act  complete  in  itself,  although  it  amends  by  implication  former  law  on 
same  subject;  Miller  v.  Griffith,  171  Ala.  342,  54  So.  650,  holding  that  section 
45,  Constitution  of  1901,  reaches  only  those  cases  where  act  is  strictly  amend- 
atory or  revisory  in  character;  Alford  v.  State,  170  Ala.  218.  54  So.  213,  Ann. 
Cas.  1912  C,  1093,  to  the  point  that  constitutional  provision  as  to  title  of  act 
is  not  offended  if  act  has  but  one  general  subject  that  is  fairly  indicated  by 
title;  Savage  v.  Wallace,  165  Ala.  575,  51  So.  605,  holding  that  reference  stat- 
utes are  not  strictly  amendatory  or  revisory  in  character  and  are  not  obnoxious 
to  provision  against  revising,  amending  or  extending  provision  of  law  by  ref- 
erence to  title  only. 

Distinguished   in   Bates  v.   State,   118  Ala.   107,   24  So.  448,   holding  act  vio- 
lated prohibition  by  not  setting  out  act  as  amended. 
What  included  in  title  of  statute. 

Cited  in  State  ex  rel.  Thomas  v.  Gunter,  170  Ala.   174,  54  So.  283,  holding 
that   subject  of  act  stated  generally  in  title  includes   incidents  and   subsidiary 
details. 
Meaning  of  "establish,"  or  "established." 

Cited  in  Hurd  v.  Fairbury,  87  Neb.  751,  128  N.  W.  638,  holding  that  authority 
to  "establish"  system  of  electric  lights  confers  power  to  do  anything  necessary 
to  provide  city  with  permanent  and  efficient  electric  lighting  plant;  Armstrong 
v.  George.  84  Kan.  251,  114  Pac.  209,  holding  that  high  school  is  "established" 
within  meaning  of  Laws  of  1909,  when  it  is  brought  up  to  standard  and  meets 
requirements  prescribed  in  high  school  law;  Shell  v.  State,  2  Ala.  App.  214, 
56  So.  39,  holding  that  word  "established"  is  not  limited  in  meaning  of  "to  found" 
or  "set  up"  but  often  means  putting  in  settled  or  efficient  state  existing  institu- 
tion. 


88.">  L.  R.  A.  CASES  AS  AUTHORITIES.  [32  L.R.A.  524 

Control   of  superior   over  lower   court*. 

Cited  in  Wilson  v.  Duncan,  114  Ala.  667,  21  So.  1017,  holding  city  court  has 
power  to  issue  remedial  writs  to  probate  court. 
Presumption   as  to   constitutionality  of  statute. 

Cited  in  Pond  Creek  v.  Haskell,  21  Okla.  736,  97  Pac.  338,  holding  court  will 
never  declare  law   unconstitutional  and  void  unless   nullity  and   invalidity  are 
placed,  in  its  judgment,  beyond  a  reasonable  doubt. 
Executive    and   judicial    powers. 

Cited  in  State  ex  rel.  Norwood  v.  Goldsmith,  162  Ala.  174,  50  So.  394,  holding 
the  audit  and  allowance  of  claims  against  a  county  is  in  the  exercise  of  an  ad- 
ministrative or  executive  power,  and  not  of  a  judicial  power. 

32  L.  R.  A.  524,  RYAN  v.  LOS  ANGELES  ICE  &  COLD  STORAGE  CO.  112 

Cal.  244,  44  Pac.  471. 
Duty   of   master.  •.:•/• •'/ K 

Followed  in  Mansfield  v.  Eagle  Box  &  Mfg.  Co.  136  Cal.  626,  69  Pac.  425,  hold- 
ing employer  liable  for  injuries  to  youth  ordered  by  foreman,  without  warning 
of  danger,  to  work  buzz-saw  with  which  he  was  not  familiar. 

Approved  in  O'Connor  v.  Golden  Gate  Woolen  Mfg.  Co.  135  Cal.  544,  87  Am. 
St.  Rep.  127,  67  Pac.  966,  holding  employer  liable  for  failure  to  inform  young 
and  inexperienced  servant  of  danger  of  cogwheels  near  place  of  work;  Norfolk 
Beet-Sugar  Co.  v.  Hight,  56  Neb.  168,  76  N.  W.  566,  holding  employer  liable  for 
injuries  to  laborer  ordered  by  foreman  to  clean  belt  in  motion. 

Cited  in  Tedf§rd  v.  Los  Angeles  Electric  Co.  134  Cal.  80,  54  L.  R.  A.  92,  66  Pac. 
76,  holding  electric  company  liable  to  inexperienced  servant  ordered  by  fore- 
man to  do  lineman's  work;  Quinn  v.  Electric  Laundry  Co.  155  Cal.  506,  101 
Pac.  794,  17  Ann.  Cas.  1100,  holding  it  duty  of  master  to  instruct  inexperienced 
servant  put  to  work  on  a  dangerous  laundry  mangle;  Verdelli  v.  Gray's  Harbor 
Commercial  Co.  115  Cal.  525,  47  Pac.  364,  holding  master  liable  where  minor 
was  directed  by  foreman  to  do  unusual  work  on  a  dangerous  planing  machine 
without  any  instructions  or  warning  as  to  danger. 

Cited  in  footnote  to  Louisville,  N.  A.  &  C.  R.  Co.  34  L.  R.  A.  293,  which  denies 
right  to  use  locomotive  after  learning  of  defects,  before  making  repairs. 

Cited  in  notes   (41  L.  R.  A.  57)   on  knowledge  as  element  of  employer's  liabil- 
ity to  injured  servant;    (44  L.  R.  A.  60)   on  duty  of  master  to  instruct  and  warn 
servants  as  to  perils  of  employment. 
Fellow    servants. 

Cited  in  Skelton  v.  Pacific  Lumber  Co.  140  Cal.  512,  74  Pac.  13,  holding  if 
the  duty  belongs  in  law  to  the  master  to  whatever  servant  its  performance  may 
be  delegated,  his  action  is  that  of  a  vice-principal,  and  the  master  is  liable  for 
his  negligence. 

Cited  in  note    (51   L.  R.  A.  525,  561,  589,  607)    on  vice  principalship  consid- 
ered with  reference  to  superior  rank  of  negligent  servant. 
Negligence. 

Cited  in  footnote  to  Vieth  v.  Hope  Salt  &  Coal  Co.  57  L.  R.  A.  410,  which  de- 
nies liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  on  one's 
own   premises  with  care  and  skill. 
"Warranty. 

Cited  in  footnote  to  Boston  Woven  Hose  &  Rubber  Co.  v.  Kendall,  51  L.  R. 
A.  781,  which  holds  purchaser  entitled  to  recover  for  breach  of  warranty  of 
boiler,  though  liable  to  servant  injured  by  explosion. 
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32  L.  R.  A.  527,  Re  HASKELL,  112  Cal.  412,  44  Pac.  725. 
Constitutionality   of  municipal   taxation   and   ordinances. 

Approved  in  Re  McKenna,  126  Cal.  432,  58  Pac.  916,  holding  unreasonable,  or- 
dinance imposing  license  tax  on  merchants  using  trading  stamps,  several  times 
greater  than  tax  on  other  merchants;  Los  Angeles  County  v.  Eikenberry,  131  Cal. 
466,  63  Pac.  766,  sustaining  county  license  tax  as  not  in  conflict  with  general 
law,  city  ordinance  for  same  purpose  not  being  general  law;  Hill  v.  Abbeville, 
59  S.  C.  428,  38  S.  E.  11,  sustaining,  against  allegation  of  discrimination,  or- 
dinance taxing  occupations,  Constitution  merely  declaring  licenses  must  be  just 
and  not  requiring  uniformity;  Ex  parte  Lemon,  143  Cal.  563,  65  L.  R,  A.  949,  77 
Pac.  455,  upholding  classification  of  restaurants  for  purpose  of  taxation,  into 
those  where  meals  are  prepared  by  proprietor  and  those  where  they  are  not; 
Standard  Oil  Co.  v.  Spartanburg,  66  S.  C.  41,  44  S.  E.  377,  holding  ordinance  im- 
posing license  tax  on  sellers  of  oil  not  discriminative  for  failure  to  make  rea- 
sonable classification  of  other  avocations  of  like  character  and  impose  tax  thereon. 

Cited  in  Re  Zhizhuzza,  147  Cal.  333,  81  Pac.  955,  holding  ordinance  providing 
for  removal  of  garbage  not  unreasonable;  Re  Berry,  147  Cal.  524,  109  Am.  St. 
Rep.  160,  82  Pac.  44,  holding  ordinance  prohibiting  use  of  automobiles  on  country 
roads  at  night  not  per  se  unreasonable;  Los  Angeles  v.  Lankershim,  160  (  ai. 
803,  118  Pac.  215,  holding  that  ordinance  imposing  license  fee,  upon  pei>i>u> 
maintaining  building  of  more  than  thirty  rooms  for  purpose  of  letting  ctlkv 
room  therein  is  invalid. 

Cited  in  footnotes  to  Knisely  v.  Cotterel,  50  L.  R.  A.  87,  which  sustains  statut. 
fixing  different  rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  »< 
trade;  Morton  v.  Macon,  50  L.  R.  A.  485,  which  denies  power  to  subject  to 
prohibitory  license  tax,  business  of  loaning  money  on  household  furniture;  Peo- 
ple ex  rel.  Valentine  v.  Coolidge,  50  L.  R.  A.  493,  which  holds  void,  act  requir- 
ing large  bond  from  merchants  selling  farm  produce;  Stull  v.  De  Mattos,  51  L. 
R,  A.  892  which  sustains  license  tax  of  $25  per  day  on  sales  of  merchandise  at 
auction;  Harrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void,  ordinance  im- 
posing greater  license  tax  for  sale  of  liquors  on  main  street  of  town  than  else- 
where; Price  v.  People,  55  L.  R.  A.  588,  which  sustains  license  fee  on  em- 
ployment agencies;  State  v.  Garbroski,  56  L.  R.  A.  570,  which  holds  void,  stat- 
ute exempting  veterans  from  requirement  of  peddling  license;  Com.  use  of  Tit.is- 
ville  v.  Clark,  57  L,  R.  A.  348,  which  holds  void,  exemption  from  license  tax  of 
contractors  and  real  estate  dealers,  but  not  others,  whose  business  less  then 
$1.000;  Rosenbloom  v.  State,  57  L.  R.  A.  922,  which  sustains  license  tax  on 
peddlers,  though  venders  of  own  products  exempt. 
Invalidity  of  independent  parts  of  ordinance. 

Cited  in  San  Luis  Obispo  County  v.  Greenberg,  120  Cal.  306,  52    Pac.   797: 
Ex  parte  Stephen,  114  Cal.  279,  46  Pac.  86, — holding  one  or  more  of  the  features 
of  a  county  ordinance  may  be  void  and  yet  those  parts  which  are  independent  of 
the  invalid  provisions  will  stand  unaffected. 
Necessity  of  ordinance  being:  entitled. 

Cited   in  Ex   parte   Young,   154  Cal.   321,   22   L.R.A.(N.S.)    332,   97   Pac.   822. 
Affirming  7   Cal.  App.   442,   94  Pac.   594,  holding  there  is  no  statute   requiring 
ordinances  of  board  of  supervisors  to  be  entitled. 
City  reserving:  privilege  of  building-  lateral   sewers   to   private   property. 

Cited  in  Harter  v.  Barkley,  158  Cal.  746,  112  Pac.  556,  holding  that  city  has 
power  to  reserve  to  itself  exclusive  privilege  of  building  lateral  sewer  from  owner's 
property  line  to  public  sewer  and  to  make  uniform  charge  therefor. 
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32  L.  R.  A.  530,  POMPONIO  v.  NEW  YORK,  N.  H.  &  H.  R  CO.  66  Conn.  528,  50 

Am.  St.  Rep.   124,  34  Atl.  491. 
l)n  i  »    toward   licensees. 

Approved  in  Manlove  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  29  Ind.  App.  699,  65 
N.  E.  212,  holding  licensee  using  track  as  footpath  does  so  at  his  own  risk;  lola 
Portland  Cement  Co.  v.  Moore,  65  Kan.  767,  70  Pac.  864,  holding  owner  of 
tracks  used  for  switching  purposes  by  another  company  liable  to  member  of 
latter  company's  train  crew  injured  by  obstruction  placed  upon  track  by  owner 
without  notice. 

Cited  in  De  Haven  v.  Hennessey  Bros.  &  E.  Co.  69  C.  C.  A.  620,  137  Fed.  476, 
holding  assumed  risk  of  licensee  in  visiting  building  under  construction  did 
not  include  added  risk  due  to  negligence  of  licensor  and  his  servants;  Glaria  v. 
Washington  Southern  R.  Co.  30  App.  D.  C.  565,  holding  one  of  a  gang  of  la- 
borers employed  by  railway  contractors  engaged  in  the  construction  of  new 
tracks  adjoining  the  track  in  use  under  direction  of  railway  company's  engineers, 
who  is  injured  by  passing  train  while  crossing  track  on  path  used  by  laborers, 
not  a  mere  trespasser  but  a  licensee;  Pigeon  v.  Lane,  80  Conn.  241,  67  Atl.  886, 
11  Ann.  Cas.  371,  holding  a  licensee  can  recover  only  for  the  active  negligence 
of  licensor,  but  under  an  allegation  that  the  injury  was  due  to  licensor's  care- 
less, negligent  and  improper  driving,  evidence  of  active  negligence  is  admissible; 
Wilmot  v.  McPadden,  79  Conn.  375,  19  L.R.A.  (N.S.)  1108,  65  Atl.  157,  as  to 
liability  of  owner  to  one  who  enters  premises  as  mere  licensee ;  Rooney  v.  Wool- 
worth,  78  Conn.  169,  170,  61  Atl.  366,  holding  that  storekeeper  who  left  open, 
dark,  unguarded  areaway.  within  limits  of  public  passway,  is  liable  to  person 
who  while  using  passway  fell  into  opening;  Chicago  &  E.  I.  R.  Co.  v.  Hendrix, 
43  Ind.  App.  415,  87  N.  E.  663.  holding  railroad  company  operating  a  switch 
on  premises  of  manufacturing  company  bound  to  exercise  ordinary  care  toward 
employee  of  manufacturing  company:  Croft  v.  Chicago,  R.  I.  &  P.  R.  Co.  134 
Iowa,  428,  109  N.  W.  723,  holding  railway  company  bound  to  use  orlinary  care 
toward  wife  of  station  agent  assisting  him  in  his  duties. 

Cited  in  footnote  to  Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which  denies  liabil- 
ity of  owner  for  injury  to  one  using  premises  for  purpose  not  authorized  by  in- 
vitation. 

Cited  in  notes  (36  L.R.A.  (N.S.)  494)  on  liability  to  trespasser  or  bare  licensee 
from  active  negligence;  (17  L.R.A.  (N.S.)  919)  on  duty  of  owner  of  premises 
to  protect  licensee  against  hidden  dangers:  (7  L.R.A. (N.S.)  597)  on  general 
nature  of  duty  of  railroad  to  one  who,  with  permission,  uses  private  crossing. 
Xegligrenee  in  kicking  cars. 

Cited  in  footnote  to  Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  33  L.  R.  A.  496, 
which  holds  it  negligent  to  kick  cars  at  speed  of  more  than  6  miles  an  hour  in 
violation   of  ordinance. 
Appellate    revie»v. 

Cited  in  Rooney  v.  Woolworth,  74  Conn.  723,  52  Atl.  411,  holding  finding  that 
one  injured  by  falling  through  doorway,  used  it  under  implied  invitation,  is  con- 
clusive of  law  reviewable  on  appeal. 

32  L.  R.  A.  535,  BEERS  v.  BOSTON  &  A.  R,  CO.  67  Conn.  417,  52  Am.  St.  Rep. 

293,  34  Atl.  541. 
Liability  ef  railroad   for  loss  of  baggage. 

Approved  in  Wood  v.  Maine  C.  R.  Co.  98  Me.  101,  99  Am.  St.  Rep.  339,  56  AtL 
457,  holding  carrier  not  liable  aa  insurer  of  baggage  unaccompanied  in  its  trans- 
portation by  owner. 
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Cited  in  Hicks  v.  Wabash  R.  Co.  131  Iowa,  297,  8  L.R.A.(N.S.).  239,  108  N. 
W.  534,  holding  carrier  transporting  goods  as  baggage  is  only  liable  for  its 
loss  as  such  when  it  is  checked  and  transported  as  incident  to  the  transporta- 
tion of  a  passenger. 

Cited  in  notes  (55  L.R.A.  652)  on  liability  of  carrier  for  baggage  not  accom- 
panied by  passenger;  (99  Am.  St.  Rep.  385)  on  liability  for  loss  of  baggage. 

32  L.  R.  A.  539,  MURRAY  v.  LEHIGH  VALLEY  R.  CO.  66  Conn.  512,  34  AtL 

506. 
Duty  and  liability  of  railroads. 

Cited  in  Wanzer  v.  Chippewa  Valley  Electric  R.  Co.  108  Wis.  329,  84  N.  W. 
423.  holding  railroad  company  bound  to  exercise  highest  degree  of  care  reasonably 
expected  of  human  diligence  and  foresight,  in  view  of  mode  of  carriage,  and  con- 
sistent with  practical  operation;  Colorado  &  S.  R.  Co.  v.  McGeorge,  46  Colo. 
18,  133  Am.  St.  Rep.  43,  102  Pac.  747,  17  Ann.  Cas.  880,  holding  same;  Atlantic 
Coast  Line  R.  Co.  v.  Powell,  127  Ga.  809,  9  L.R.A.(N.S.)  771,  56  S.  E.  1006, 
9  Ann.  Cas.  553,  holding  railway  company  liable  for  negligent  failure  to  have  its 
cars  properly  heated. 
Liability  for  negligence  of  other*. 

Approved  in  Doyle  v.  Toledo,  S.  &  M.  R.  Co.  127  Mich.  99,  54  L.  R.  A.  463, 
89  Am.  St.  Rep.  456,  86  N.  W.  524,  holding  railroad  company  liable  to  employee 
for  injuries  received  by  him  on  car  from  falling  of  shed  not  owned  by  company. 

Cited  in  Baldwin  v.  Fair  Haven  &  W.  R.  Co.  68  Conn.  572,  37  Atl.  418,  holding 
railroad  company  liable  for  injuries  from  fellow  passenger  to  passenger  alight- 
ing, when  conductor  not  at  post;  St.  Louis  S.  W.  R.  Co.  v.  Wallace,  90  Ark.  143. 
22  L.R.A.(N.S-)  382,  118  S.  W.  412,  holding  where  a  railroad  company  ran  its 
trains  over  a  portion  of  the  road  of  another  company  pursuant  to  an  agreement 
that  its  trains  while  on  such  road  should  be  under  control  of  the  servants  of 
latter  company,  it  became  liable  for  negligent  carriage  of  property;  Floody 
v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  109  Minn.  237,  134  Am.  St.  Rep.  771,  123  N. 
W.  815,  18  Ann.  Cas.  274;  Floody  v.  Great  Northern  R.  Co.  102  Minn.  86,  13 
L.R.A.  (N.S.)  1199,  112  N.  W.  875, — holding  railroad  company  liable  to  its 
servants  for  negligence  of  the  employees  of  a  union  depot  company,  whose 
duty  it  is  to  operate  the  switches  and  direct  the  movement  of  the  trains  out 
of  the  depot  yards;  Dunn  v.  Pennsylvania  R.  Co.  71  N.  J.  L.  25,  58  Atl.  164, 
holding  railroad  company  liable  to  passenger  for  injuries  received  in  collision 
caused  by  negligence  of  another  railway  company  jointly  using  yard  with 
defendant  in  allowing  two  freight  cars  to  be  on  the  track. 

Cited  in  note  (22  L.R.A. (N.S.)  379)  on  effect  of  carrier's  stipulation  against 
liability  for  losses  not  arising  from  its  negligence,  where  loss  due  to  negligence 
of  connecting  carrier. 

Distinguished  in  Brady  v.  Chicago  &  G.  W.  R.  Co.  57  L.  R,  A.  715,  52  C.  C. 
A.  52,  114  Fed.  100,  holding  railroad  company  not  liable  to  employee  for  negli- 
gence of  servants  of  depot  corporation  under  contract  with  railroad;  New  York, 
N.  H.  &  H.  R,  Co.  v.  Baker,  50  L.  R.  A.  203,  39  C.  C.  A.  240,  98  Fed.  694, 
holding  railroad  company  not  liable  to  employee  for  negligence  of  employee  of 
municipal  board,  given  by  statute  charge  of  elevated  tracks  of  railroad;  Stod- 
dard  v.  New  York,  N.  H.  &  H.  R.  Co.  181  Mass.  423,  63  N.  E.  927,  holding  railroad 
company  not  liable  to  postal  clerk,  considered  a  passenger,  injured  while  un- 
loading mail  in  car  just  detached  from  defendant's  train  in  union  station,  and 
run  into  by  ear  of  another  road. 
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Who  i*  master  of  servant. 

Cited  in  note   (37  L.  R.  A.  81)  on  which  of  two  or  more  persons  is  master  of 
another  who  is  conceded  to  be  servant  of  one  of  them. 
N  •.-!.•.  I  iii«-m-«-   of  Independent  contractors. 

Cited  in  note  (66  L.R.A.  141,  142)  on  liability  for  acts  of  independent  con- 
tractor where  injuries  result  from  nonperformance  of  absolute  duties  of  employer. 

32  L.  R.  A.  543,  HANSLEY  v.  JAMESVILLE  &  W.  R.  CO.  115  N.  C.  602,  44 

Am.  St.  Rep.  474,  20  S.  E.  528. 
Damages. 

Cited  in  Cable  v.  Southern  R.  Co.  122  N.  C.  900,  29  S.  E.  377,  as  containing t 
rule  as  to  measure  of  damages;  Rushing  v.  Seaboard  Air  Line  R.  Co.  149  N. 
C.  163,  62  S.  E.  890,  holding  in  personal  injury  action  testimony  tending  to  show 
plaintiff's  decreased  earning  capacity  competent  on  question  of  damages;  Vir- 
ginia-Carolina Peanut  Co.  v.  Atlantic  Coast  Line  R.  Co.  155  N.  C.  154,  71  S. 
E.  71,  holding  that  in  case  of  tort  against  common  carrier  for  delay  in  shipment 
of  goods,  damages  may  be  awarded  under  facts  and  circumstances  existing  and 
relevant  at  time  tort  is  committed. 

Distinguished  in  Farmers  Co-op.  Mfg.  Co.  v.  Albemarle  &  R.  R.  Co.  117  N.  C. 
590,  29  L.  R.  A.  702,  53  Am.  St.  Rep.  606,  23  S.  E.  43,  holding  measure  of  damages 
in  action  resulting  from  obstruction  of  navigable  stream  was  value  of  plaintiff's 
boat  for  time  delayed,  including  wages  of  crew. 
— —  Exemplary. 

Approved  in  Waters  v.  Greenleaf-Johnson  Lumber  Co.  115  N.  C.  655,  20  S.  E. 
718,  holding  facts  not  sufficiently  indicative  of  malice  or  insult  to  justify 
punitive  damages;  Remington  v.  Kirby,  120  N.  C.  325,  26  S.  E.  917,  holding  ex- 
emplary damages  hs  trespass  proper  only  where  malice  or  threats,  oppression,  or 
insolence  shown;  Story  v.  Norfolk  &  S.  R.  Co.  133  N.  C.  62,  45  S.  E.  349,  holding 
there  is  evidence  of  aggravation  justifying  punitive  damages,  where  conductor 
refused  to  allow  passenger  with  ticket  to  board  train,  falsely  charging  him  with 
being  drunk. 

Cited  in  Chappell  v.  Ellis,  123  N.  C.  262,  68  Am.  St.  Rep.  822,  31  S.  E.  709, 
holding  vindictive  damages  not  to  be  given  for  mental  anguish  inflicted  without 
malice,  oppression,  or  insult;  Pickens  v.  South  Carolina  &  G.  R.  Co.  54  S.  C.  502, 
32  S.  E.  567,  holding  exemplary  damages  not  recoverable  unless  act  of  defend- 
ant is  wilful;  Wilson  v.  Atlantic  Coast  Line  R.  Co.  142  N.  C.  340,  55  S.  E.  257, 
holding  same;  Williams  v.  Carolina  &  W.  R.  Co.  144  N.  C.  503,  12  L.R.A. (N.S.) 
193.  57  S.  E.  216,  12  Ann.  Cas.  1000,  holding  railroad  company  liable  to  person 
desiring  to  board  train  for  punitive  damages  where  its  engineer  wilfully  refused 
to  stop  its  train  at  flag  station  as  it  should;  Hutchinson  v.  Southern  R.  Co.  140 
N.  C.  127,  52  S.  E.  263,  6  Ann.  Cas.  22,  holding  carrier  liable  for  exemplary  dam- 
ages if  conductor  maliciously  or  with  wanton  recklessness  carried  passenger 
past  her  station;  Jackson  v.  American  Teleph.  &  Teleg.  Co.  139  N.  C.  356,  70 
L.R.A.  742,  51  S.  E.  1015.  holding  exemplary  damages  may  be  awarded  if  the 
defendant  has  acted  wantonly  or  with  criminal  indifference  to  civil  obligations, 
or  lias  been  guilty  of  an  intentional  and  wilful  violation  of  plaintiff's  rights: 
Saunders  v.  Gilbert,  156  N.  C.  476,  38  L.R.A.  (N.S.)  410,  72  S.  E.  610,  holding  that 
punitive  damages  may  be  awarded  against  member  of  mob  who  assists  in  forc- 
ing person  to  seek  refuge  in  his  home  by  threats  and  demonstrations  and  fires 
pistol  at  him,  if  he  is  not  punished  criminally;  Warren  v.  Coharie  Lumber  Co. 
154  N.  C.  38,  69  S.  E.  685,  holding  that  punitive  damages  are  not  recoverable 
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for  obstructing  navigable  stream  in  absence  of  malice,  fraud,  wanton  or  wilful 
disregard  of  plaintiff's  rights  or  other  circumstances  of  recklessness. 

Cited  in  note  (59  Am.  St.  Rep.  606)  on  exemplary  damages  against  corporations. 

Distinguished  in  Thomas  v.  Southern  R,  Co.  122  X.  C.  1006,  30  S.  E.  343,  hold- 
ing punitive  damages  not  proper  in  action  for  damages  from  failure  of  train  to 
stop  at  flag  station,  unless  failure  of  engineer  was  wilful;  Stewart  v.  Cary 
Lumber  Co.  146  N.  C.  68,  59  S.  E.  545.  holding  railroad  company  not  liable  for 
exemplary  damages  for  employee's  wantonly  blowing  engine's  whistle  to  frighten 
plaintiff's  mule. 
Carriers. 

Cited  in  Daniel  v.  Petersburg  R.  Co.  117  N.  C.  610,  23  S.  E.  327,  holding  rail- 
road company  liable  for  act  of  employee,  killing  passenger  when  acting  within 
scope  of  employment;  Exton  v.  Central  R.  Co.  63  N.  J.  L.  356,  56  L.  R.  A.  511, 
46  Atl.  1099,  holding  relation  of  carrier  and  passenger  established  where  person 
purchases  ticket  at  station,  intending  to  be  a  passenger;  Seawell  v.  Carolina  C. 
R.  Co.  132  N.  C.  859,  44  S.  E.  610,  holding  one  who  has  purchased  ticket  and  is 
awaiting  train  at  station  a  passenger,  entitled  to  protection  by  carrier  from  vio- 
lence; Atlantic  C.  R.  Co.  v.  Kiefer,  75  N.  J.  L.  57,  66  Atl.  930,  holding  relation  of 
carrier  and  passenger  continues  until  passenger  has  left  carrier's  premises  or 
has  been  allowed  reasonable  time  to  leave  the  premises;  Puett  v.  Caldwell  &  X. 
R.  Co.  141  N.  C.  334,  53  S.  E.  852,  holding  right  of  passenger  to  recover  against 
carrier  for  its  neglect  to  carry  him  to  his  destination  rests  not  upon  contract 
but  the  duty  so  to  carry  him  is  imposed  by  law  and  for  a  breach  he  may  recover 
in  tort;  Coleman  v.  Southern  R.  Co.  138  N.  C.  354,  50  S.  E.  690,  holding  plain- 
tiff who  missed  his  train  by  misdirection  of  defendant's  agent  and  his  refusal 
to  sell  him  a  ticket  can  recover  for  any  injury  proximately  caused  by  being 
put  out  of  station  into  the  cold. 

Annotation  cited  in  Latour  v.  Southern  R.  Co.  71  S.  C.  544,  51  S.  E.  265. 
holding  after  carrier  has  received  a  passenger  it  is  required  to  exercise  the  highest 
degree  of  care  for  his  safety  and  to  exempt  him  from  injury  and  exposure  and  in 
making  connections  it  must  exercise  such  care  and  effort  to  avoid  delay  as  is 
due  under  all  circumstances. 

Cited  in  footnote  to  Hughson  v.  Winthrop  S.  B.  Co.  58  L.  R.  A.  432,  which 
denies  liability  to  passenger  left  behind  by  steamer,  already  full,  leaving  be- 
fore advertised  time. 

Cited  in  notes  (61  Am.  St.  Rep.  75,  76,)  on  who  are  passengers  and  when  they 
become  such;  (2  L.R.A.  (N.S.)  874)  on  termination  of  passenger's  relation  as 
such  upon  reaching  destination;  (31  L.R.A. (N.S. )  443)  on  duty  to  hold  train 
for  passenger  seen  approaching  station. 

Distinguished  in  Smith  v.  Wilmington  &  W.  R.  Co.  130  N.  C.  307,  41  S.  E. 
481.  holding  nonsuit  proper  where  passenger  put  off  beyond  station,  but  without 
actual  damage. 

32  L.  R.  A.  555,  MCCARTNEY  v.  RIDGWAY,  160  111.  129,  43  N.  E.  826. 
Trnat*. 

Approved  in  Pratt  v.  Griffin,  184  111.  519,  56  N.  E.  819,  holding  fact  that  deed 
of  husband  and  wife  passed  into  possession  of  husband  till  he  died  does  not  con- 
stitute delivery,  without  proof  of  intention  of  wife  to  make  possession  delivery  to 
grantees. 

Cit«d  in  Weaver  v.  Weaver,  182  111.  297,  74  Am.  St.  Rep.  173,  55  N.  E.  338. 
holding  no  trust  relation  created  between  mother  and  son,  where  latter  excutes  as- 
signment of  life  insurance  as  gift  and  gives  notice  he  will  keep  for  her;  McFall 
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v.  Kirkpatrick,  236  111.  303,  86  N.  E.  139,  holding  conveyance  to  trustee  to 
take  and  collect  rents  and  profits,  keep  the  premises  in  repair,  pay  taxes,  pay  the 
residue  of  the  rents  and  profits  to  the  cestui  que  trust  during  her  life  and  to 
convey  the  premises  to  such  person  or  persons  as  cestui  quo  trust  may  appoint 
an  executed  trust;  Morris  v.  Linton,  74  Neb.  416,  104  N.  W.  927,  holding  an  ex- 
ecuted trust  is  where  the  party  has  given  complete  directions  for  settling  his 
estate  with  perfect  limitations,  an  executory  trust  is  where  the  directions  are 
incomplete. 
Gifts  inter  vivos. 

Approved  in  Neville  v.  Jennings,  75  111.  App.  511,  holding  donor's  death  before 
delivery  of  gift  delivered  to  agent,  to  be  later  delivered  to  donee,  revocation  of 
authority  of  agent  to  deliver. 

Cited  in  Geer  v.  Goudy,   174  111.  525,  51  N.  E.  623,  holding  oral  promise  by 
father  to  convey  land  to  son  not  enforceable  in  equity  unless  acted  upon  by  son 
by  expenditures,  with  consent  of  father. 
Suretyship. 

Cited  in  Wyatt  v.  Dufrene,  106  111.  App.  217,  holding  extension  of  time  of 
payment  without  consent  of  surety  releases  latter  from  liability;  Stevens  v. 
Partridge,  109  111.  App.  494,  holding  executrix  has  right  to  stand  on  exact  terms 
of  bond  given  by  her  testator  as  surety,  and  the  bond  is  discharged  where  ob- 
ligees have  varied  terms  of  contract. 

Cited  in  footnote  to  Abshire  v.  Salyer,  56  L.  R.  A.  936,  which  holds  sureties 
on  guardian's  bond    given  to  obtain  release  from  future  liabilities  of  surety  on 
prior  bond,  liable  for  past  defalcations. 
Reformation   of   instrument. 

Approved  in  Strayer  v.  Dickerson,  205  111.  270,  68  N.  E.  767,  holding  equity 
will  not  rectify  mistake  in  voluntary  conveyance  in  aid  of  its  enforcement 
against  grantor. 

Cited  in  Legate  v.  Legate,  249  111.  365,  94  N.  E.  498  (dissenting  opinion), 
on  power  of  court  of  equity  to  reform  instrument  by  which  voluntary  convey- 
ance was  attempted  to  be  accomplished. 

32  L.  R.  A.  566,  CECIL  v.  GREEN,  161  111.  265,  43  N.  E.  1105. 
Statutory  construction. 

Approved  in  White  v.  Wagar,  185  111.  205,  50  L.  R.  A.  63,  57  N.  E.  56,  hold- 
ing statute  authorizing  issue  of  search  warrant  for  "forged  bank  notes  and  other 
forged  instruments"  does  not  include  forged  labels  and  trademarks;  Gundling  v. 
Chicago,  176  111.  346,  48  L.  R.  A.  232,  52  N.  E.  44,  holding  cigarettes  not  in- 
cluded in  statute  allowing  city  to  regulate  sale  of  meats,  poultry,  fish,  butter, 
cheese,  lard,  vegetables,  and  all  other  provisions. 

Cited  in  Chicago  v.  A.  M.  Forbes  Cartage  Co.  1  111.  C.  C.  479,  as  to  con- 
struction of  statutes;  Ex  parte  Muckenfuss,  52  Tex.  Crim.  Rep.  470,  107  S. 
W.  1131,  holding  where  general  words  follow  particular  and  specific  words  the 
former  must  be  confined  to  things  of  the  same  kind  especially  in  the  inter- 
pretation of  criminal  statutes;  Ex  parte  Roquemore,  60  Tex.  Crim.  Rep.  287, 
32  L.R.A.  (N.S.)  1189,  131  S.  W.  1101,  holding  that  baseball  playing  is  not 
within  statute  imposing  fine  upon  proprietor  of  place  of  public  amusement 
who  shall  permit  it  to  be  open  on  Sunday. 
Civil  ris»*»  acts. 

Cited  in  Burks  v.  Bosso,  81  App.  Div.  539,  81  N.  Y.  Supp.  384  (dissenting  opin- 
ion), majority  holding  shoe-polishing  stand  place  of  public  accommodation: 
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Brown  v.  J.  H.  Bell  Co.  14(5  Iowa,  99,  27  L.R.A.  (N.S.)  411,  123  N.  W.  231, 
Ann.  Cas.  1912  B,  852,  on  meaning  of  words  "all  other  places  where  refresh- 
ments are  served"  in  civil  rights  act. 

Cited  in  note  (9  L.R.A. (N.S.)  601)  on  what  are  places  of  public  accommoda- 
tion, within  civil  rights  acts. 

32  L.  R.  A.  568,  MT.  STERLING  NAT.  BANK  v.  GREENE,  99  Ky.  262,  35  S. 

W.  911. 
Refusal  by  bank   to   pay  check. 

Cited  in  American  Nat.  Bank  v.  Morey,  113  Ky.  861,  58  L.  R,  A.  957,  foot- 
note p.  956,  69  S.  W.  759,  as  to  measure  of  damages  for  bank's  wrongful  refusal 
to  pay  check  of  student  in  strange  city. 

Cited  in  footnote  to  J.  M.  James  Co.  v.  Continental  Nat.  Bank,  51  L.  R.  A. 
255,  which  sustains  conclusive  presumption  of  damage  to  trader  by  bank's  wrong- 
ful refusal  to  pay  check. 

Cited  in  note    (80  Am.  St.  Rep.  865,  866,  869)    on  liability  of  bank  for  re- 
fusing to  honor  checks. 
Bankers'  lien. 

Cited  in  note   (111  Am.  St.  Rep.  422)    on  bankers'  liens  not  founded  on  con- 
tract. 
Measure    of    damages. 

Cited  in  footnote  to  Cumberland  Teleph.  &  Teleg.  Co.  v.  Hendon,  60  L,  R,  A. 
849,  which  holds  damages  for  wrongfully  disconnecting  telephone  to  be  amount 
which  will  compensate  for  injuries  from  breach  of  contract. 
Set-off  against  bank  check. 

Cited  in  O'Grady  v.  Stotts  City  Bank,  106  Mo.  App.  369,  80  S.  W.  696, 
holding  in  the  absence  of  an  agreement  permitting  it,  a  bank  could  not  apply 
the  funds  of  a  depositor  to  the  payment  of  a  third  person's  check,  of  which 
such  depositor  was  guarantor. 

32  L.  R.  A.  570,  SWEETING  v.  MUTUAL  F.  INS.  CO.  83  Md.  63,  34  Atl.  826, 
Void  policies  as  breach  of  condition  against  other  insurance. 

Cited  in  notes  (14  Eng.  Rul.  Cas.  29;  1  Brit.  Rul.  Cas.  43,  45,  50)  on  void 
or  inoperative  policies  as  breach  of  condition  against  other  insurance  on 
property. 

32  L.  R.  A.  575,  BASSETT  v.  ATWATER,  65  Conn.  355,  32  Atl.  937. 
Mandamus. 

Cited  in  State  v.  Towers,  71  Conn.  663,  42  Atl.  1083,  holding  mandamus  does 
not  issue  in  favor  of  telephone  company  to  compel  street  commissioner  to  give 
consent  for  conduits  in  street,  under  statute  authorizing  company  to  put  wires 
in  conduits;  State  ex  rel.  Berger  v.  Hurley,  73  Conn.  536,  48  Atl.  215,  holding 
mandamus  not  issuable  unless  right  of  relator  in  controversy  clear;  Potomac 
Oil  Co.  v.  Lovell,  10  Cal.  App.  537,  102  Pac.  677,  holding  writ  of  mandamus 
no  longer  treated  as  a  purely  prerogative  writ  but  is  merely  a  legal  action 
between  the  parties  to  which  every  one  is  entitled,  where  it  is  the  appropriate 
process  for  asserting  the  right  which  he  claims;  State  ex  rel.  Waterbury  v. 
New  York,  N.  H.  t  H.  R.  Co.  81  Conn.  656,  71  Atl.  942,  holding  writ  of 
mandamus  will  issue  to  compel  street  railway  to  obey  orders  of  common  council 
of  city  in  regard  to  placing  of  its  car  tracks:  Williams  v.  Cleaveland,  76  Conn. 
430,  56  Atl.  850,  holding  refusal  of  Probate  Court  to  allow  an  appeal  may  be 
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reviewed  upon  mandamus;  Laliiff  v.  St.  Joseph's  Total  Abstinence  &  Benev.  Soc. 

76  Conn.  652,  65  L.R.A.  94,  100  Am.  St.  Rep.  1012,  57  Atl.  692,  holding  writ 
of  mandamus  does  not  lie  for  enforcement  of  merely  private  obligation  such  as 
those  arising  from  contracts;   Worcester  County  v.  School  Comrs.  113  Md.  312. 

77  Atl.  605,  holding  that  mandamus  is  proper  remedy  to  compel  municipal  or 
county  authorities  to  levy  tax  imposed  by  law;   Dennet  v.  Acme  Mfg.  Co.  106 
Me.   478,   76   Atl.   922,   holding   that   mandamus   lies   to  compel   performance   of 
ministerial   duty  clearly   imposed   by   law   in  behalf   of  one  whose  right   to   its 
performance   is   legally   established,   where  there   is  no   other  adequate   remedy. 

—  Breach  of  corporate  duty  to  stockholders. 

Cited  in  O'Hara  v.  Williamstown  Cemetery  Co.  133  Ky.  833,  119  S.  W.  234, 
as  to  right  of  stockholders  of  corporation  to  compel  by  mandamus  the  officers 
of  corporation  to  hold  a  meeting  of  stockholders;  State  ex  rel.  Lake  Shore 
Teleph.  &  Teleg.  Co.  v.  De  Groat,  109  Minn.  175,  134  Am.  St.  Rep.  764,  123 
N.  W.  417,  holding  mandamus  will  lie  to  compel  a  resident  of  this  state,  the 
secretary  of  a  domestic  corporation  to  call  a  stockholder's  meeting  pursuant 
to  a  by-law  of  the  corporation  and  also  citing  annotation  on  this  point. 

Cited  in  note  (24  L.R.A. (N.S.)  372)  on  mandamus  to  enforce  right  of  stock- 
holder of  water  company  to  water. 

32  L.  R.  A.  578,  FESLER  v.  BRAYTON,  145  Ind.  71,  44  N.  E.  37. 
Injunction. 

Cited  in  Vandalia  Coal  Co.  v.  Lawson,  43  Ind.  App.  250,  87  N.  E.  47, 
holding  equity  will  not  restrain  the  bringing  of  several  actions  at  law  merely 
on  the  ground  of  the  prevention  of  costs. 

Cited  in  footnotes  to  State  ex  rel.  Cranmer  v.  Thorson,  33  L.  R.  A.  582,  which 
denies   right  to  enjoin   certifying  of  proposed   constitutional   amendment;    State 
ex  rel.  McCaffery  v.  Aloe,  47  L.  R.  A.  393,  which  denies  right  to  injunction  to 
protect  purely  political  right  of  citizen  as  voter. 
Relation  of  harm  to  benefit. 

Cited  in  Madison  v.  Ducktown  Sulphur,  Copper  &  I.  Co.  113  Tenn.  361,  83 
S.  W.  658,  holding  injunction  destroying  property  worth  two  million  dollars 
will  not  issue  to  protect  property  worth  less  than  one  million. 

—  Interlocutory. 

Cited   in  note    (13   Eng.   Rul.  Cas.  116)    as  to  when  interlocutory  injunction 
will  be  granted. 
Elections. 

Cited  in  State  ex  rel.  Harrison  v.  Menaugh,  151  Ind.  273,  43  L.  R.  A.  413, 
51  N.  E.  117,  holding  statute  changing  time  of  election  to  more  than  four  years 
after  preceding  election  does  not  violate  constitutional  prohibition  as  to  creation 
of  office  of  more  than  four  years'  tenure. 

Cited  in  footnote  to  Weaver  v.  Toney,  50  L.  R.  A.  105.  which  denies  right  to 
enforce  in  equity,  right  to  have  inspector  of  certain  party  at  polls. 

Cited  in  note    (10  L.R.A. (N.S.)    1185)    on  effect  of  laches  in  questioning  ap- 
portionment of  election  districts. 
Judicial    control. 

Cited  in  Brooks  v.  State,  162  Ind.  577,  70  N.  E.  980,  holding  when,  the  valid- 
ity of  a  legislative  apportionment  act  is  brought  into  dispute,  the  question  be- 
comes a  judicial  one,  and  the  courts  have  the  right  to  determine  whether  the 
discretion  vested  in  the  general  assembly  has  been  exercised  according  to  the 
restrictions  put  upon  it  by  the  constitution:  Duggan  v.  Emporia.  84  Kan.  434, 
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114  Pac.  235,  Ann.  Cas.  1912  A,  719,  holding  that  injunction  will  not  issue  to 
on  join  calling  of  election  in  city  of  second  class  under  initiative  and  referen- 
dum statute  on  ground  of  irregularity  in  petition. 

Cited  in  note  (3  L.R.A.  (N.S.)  384)  in  interference  by  equity  in  matters 
preceding  elections. 

c   oust  i»  ii  I  ioiml    law. 

Cited  in  Isenhour  v.  State,  157  Ind.  520,  87  Am.  St.  Rep.  228,  62  N.  E.  40, 
holding  litigant  not  entitled  to  have  court  decide  constitutional  question  in  which 
he  has  no  special  interest. 
Mere  colorable  controversy. 

Cited  in  Carlson  v.  Helena,  38  Mont.  584,  101  Pac.  163,  holding  courts  will 
not  determine  a  mere  colorable  controversy  where  there  is  no  substantial   dis- 
pute between   the  adverse   parties. 
Repeal   of   prior   statute   or   ordinance. 

Cited  in  Ensley  v.  State,  172  Ind.  209,  88  N.  E.  62,  holding  the  passage  of 
a  void  ordinance  purporting  to  repeal  a  prior  valid  one,  does  not  repeal  such 
prior  ordinance. 

32  L.  R.  A.  586,  TAGGART  v.  CLAYPOLE,  145  Ind.  590,  44  N.  E.  18. 
Constitutional    lav*. 

Cited  in  Latshaw  v.  State,  156  Ind.  198,  59  N.  E.  471,  holding  constitutional, 
statute  exempting  from  liability  for  costs  in  matrimonial  actions,  women  hav- 
ing property  of  value  less  than  certain  amount. 

Cited  in  footnotes  to  McClain  v.  Williams,  43  L.  R.  A.  287,  which  holds  right 
of  appeal  subject  to  legislative  restriction;  Kansas  City  v.  Clark,  52  L.  R.  A. 
321,  which  sustains  exemption  of  agricultural  lands  from  statute  extending  city 
boundaries. 

Cited  in  note   (17  L.R.A. (N.S.)    421)    on  discrimination  between  residents  or 
property  owners  as  to  right  to  defend  against  annexation  of  territory  to  mu- 
nicipality. 
Elimination    of   part   of   statute. 

Approved  in  State  v.  Ray,  153  Ind.  336,  54  N.  E.  1067,  holding  act  authorizing 
appointment  of  officer  who,  contrary  to  Constitution,  might  be  person  not  elector 
of  county,  effective  after  elimination  of  invalid  part. 

Cited  in  Indianapolis  Brewing  Co.  v.  Claypool,  149  Ind.  206,  48  N.  E.  228 
(dissenting  opinion),  majority  holding  remainder  of  statute,  after  uncon- 
stitutional part  eliminated,  inoperative  because  no  means  left  to  carry  provi- 
sions into  effect;  Elkhart  County  v.  Albright,  168  Ind.  579,  81  N.  E.  578,  hold- 
ing statute  may  be  unconstitutional  in  part  without  impairing  the  validity 
of  what  remains. 
Right  to  appeal. 

Cited  in  footnote  to  Johnson  v.  State,  51  L.  R.  A.  272,  which  sustains  statute 
requiring  exception  to  obtain  reversal  for  error  in  charge. 

Cited  in  note    (19  L.R.A. (N.S. )    382)    on  constitutionality  of  statute  denying 
,  right  of  appeal  in  certain  classes  of  cases. 
Annexation    proceedings. 

Approved  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Indianapolis,  147  Ind.  294,  4G 
X.  E.  641,  holding  "resident  freeholder"  of  annexed  territory  excludes  railroad 
running  through  it. 
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32  L.  R.  A.  588,  WADSWORTH  v.  MARSHALL,  88  Me.  263,  34  Atl.  30. 
Contributory  negligence  In   statutory  actions. 

Cited  in  Wells  v.  Knight,  32  R.  I.  443,  80  Atl.  16,  holding  that  contributory 
negligence  is  bar  to  recovery  in  action  to  recover  damages  done  by  matter 
thrown  from  defendant's  premises  by  blasting. 

Distinguished  in  Boston  Excelsior  Co.  v.  Bangor  &  A.  R.  Co.  93  Me.  67,  47 
L.  R.  A.  86,  44  Atl.  138,  holding  contributory  negligence  no  defense  in  statutory 
action  for  damage  from  fire  communicated  from  locomotive. 
Concussion    by   blasting:. 

Cited  in  note  (12  L.R.A.(N.S.)  390)  on  liability  for  concussion  by  blasting. 
Frieht  of  horse. 

Cited  in  notes  (22  L.R.A.(N.S.)  1231)  on  vicious  character  of  horse  as  af- 
fecting liability  for  injuries  by  frightening  it;  (36  L.R.A.(N.S.)  54)  on  lia- 
bility for  frightening  horse  by  blasting. 

32  L.  R.  A.  590,  WHITE  v.  GUSHING,  88  Me.  339,  51   Am.  St.  Rep.  402.  34 

Atl.  164. 
Negotiable   Instruments. 

Cited  in  American  Gas  &  Ventilation  Mach.  Co.  v.  Wood,  90  Me.  520,  43  L. 
R.  A.  453,  38  Atl.  548,  construing  as  one  contract,  promissory  note  and  contempo- 
raneous agreement  referring  thereto. 

Cited  in  note  (125  Am.  St.  Rep.  194)  on  agreements  and  conditions  destroy- 
ing negotiability. 

Distinguished  in  First  Nat.  Bank  v.  Lightner,  74  Kan.  739,  8  L.R.A.  (N.S.) 
233,  118  Am.  St.  Rep.  353,  88  Pac.  59,  11  Ann.  Cas.  596,  holding  bill  of  ex- 
change negotiable  although  chargeable  to  a  particular  account. 

32  L.  R.  A.  592,  WHITE  v.  OAKES,  88  Me.  367,  34  Atl.   175. 
Warranty. 

Cited  in  footnotes  to  Bierman  v.  City  Mills  Co.  37  L.  R.  A.  799,  which  holds 
warranty  implied  that  felt  cloth  sold  for  making  ulsters  was  free  from  latent 
defect;  J.  Thompson  Mfg.  Co.  v.  Gunderson,  49  L.  R.  A.  859,  which  denies  im- 
plied warranty  that  shoes  and  gatherers  of  planting  machine  will  scour  in  or- 
dinary soil. 

Cited  in  notes  (15  L.R.A. (N.S.)  871)  on  implied  warranty  of  fitness  of  par- 
ticular article  purchased  from  dealer  for  particular  use;  (23  Eng.  Rul.  Cas. 
493)  on  implied  warranty  of  fitness  for  purpose  for  which  goods  are  sold; 
(35  L.R.A. (N.S.)  287,  288)  on  effect  of  sale  with  particular  description  of  kind 
or  quality. 
Injury  by  article  sold. 

Cited  in  notes   (13  L.R.A. (N.S. )   383)   on  liability  of  dealer  for  injuries  from 
article   not   obviously   dangerous;     (3   L.R.A. (N.S.)    1049)    on  personal    injuries 
as  element  of  damages  for  breach  of  warranty. 
Guaranty. 

Approved  in  Pence  v.  Adams,  116  Iowa,  466,  89  N.  W.  1065,  holding  guaranty, 
procured  after  sale  made,  without  any  new  consideration,  not  enforceable. 
Conditional    sale. 

Approved  in  Laclede  Power  Co.  v.  Ennis  Stationery  Co.  79  Mo.  App.  307,  hold- 
ing seller  cannot  retake  property  and  then  recover  unpaid- part  of  price,  less  value 
of  property. 

Cited  in  Pfeiffer  v.  Norman,  22  N.  D.  175,  38  L.R.A. (N.S.)    902,   123  N.  W. 
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97,  holding  that  vendee  under  conditional   sale,  cannot  recover  payments  made 
where  vendor  retakes  article  upon  vendee's  default  in  payment  of  instalments. 

Cited  in  notes  (32  L.R.A.  466)  on  rights  and  liabilities  of  vendor  and  pur- 
chaser by  conditional  sale  on  default  of  payment;  (38  L.R.A.  (N.S.)  892)  on 
right  of  purchaser  on  conditional  sale  to  recover  back  payments  where  the  seller 
retakes  the  property. 

32  L.  R.  A.  593,  BROWN  &  H.  CO.  v.  WUNDER,  64  Minn.  450,  67  N.  W.  357. 
Contract   for   naif   within    statute  of   frauds. 

Cited  in  Schloss  v.  Josephs,  98  Minn.  443,  108  N.  W.  474,  holding  a  contract 
for  the  manufacture  of  articles  according  to  certain  specifications  furnished 
or  model  selected,  which  were  not  suitable  for  the  general  trade,  and  which 
would  not  otherwise  have  been  manufactured  may  be  oral,  as  not  being  within 
the  statute  of  frauds. 

Cited  in  note  (30  L.R.A.  (N.S.)  321)  on  purchase  of  property  to  be  manu- 
factured, adapted  or  grown,  as  within  Statute  of  Frauds. 

32  L.  K  A.  595,  Re  GARCELON,  104  Cal.  570,  43  Am.  St.  Rep.  134,  38  Pac.  414. 
Affidavit   denying   genuineness   of   instrument. 

Cited  in  Moore  v.  Copp,  119  Cal.  432,  51  Pac.  630,  and  Myers  v.  Sierra  Valley 
Stock  &  Agri.  Asso.  122  Cal.  675,  55  Pac.  689,  holding  omission  of  plaintiff  to 
file  affidavit  denying  genuineness  of  instrument  set  up  as  defense  does  not  pre- 
vent his  disputing  it  on  any  ground  but  nongenuineness;  Bowdoin  College  v. 
Merritt,  75  Fed.  511,  historically  as  having  sustained  validity  of  a  certain  will; 
Tonopah  Lumber  Co.  v.  Riley,  30  Nev.  318,  95  Pac.  1001,  holding  no  affidavit 
denying  genuineness  of  instrument  necessary  where  contract  set  up  in  the  an- 
swer did  not  appear  on  its  face  to  have  been  signed  or  executed  by  either  party. 
Public  policy. 

Approved  in  Wells,  Fargo  &  Co.  v.  Enright,  127  Cal.  673,  49  L.  R.  A.  649,  60 
Pac.  439,  sustaining  contract  not  to  plead  statute  of  limitations;  Eissler  v. 
Hoppel,  158  Ind.  86,  62  N.  E.  692,  holding  contract  between  expectant  heir  with 
other  party  to  action  to  establish  rights  in  estate,  renouncing  expectancy,  valid 
defense  to  action  contesting  other  party's  will;  Daniels  v.  Benedict,  38  C.  C.  A. 
604,  97  Fed.  379,  holding  valid,  agreement  of  wife  with  husband,  releasing  ex- 
pectant interest  in  his  estate. 

Cited  in  Re  Davis,  106  Cal.  456,  457,  39  Pac.  756,  sustaining  validity  of  agree- 
ment between  husband  and  wife  relinquishing  claims  on  each  other's  property 
so  as  to  cut  off  right  of  succession  of  surviving  wife;  The  Tampico,  151  Fed. 
692,  holding  contract  in  bill  of  lading  waiving  maritime  lien  in  case  of  breach 
of  contract  by  carrier,  void  as  against  public  policy;  Cox  v.  Hughes,  10  Cal. 
App.  562,  102  Pac.  956,  holding  contract  to  assign  private  wages  to  be  earned 
under  future  employment  not  against  public  policy;  Re  Wickersham,  138  Cal. 
361.  70  Pac.  1076,  holding  conveyance  by  son  of  deceased  to  residuary  legatees 
of  his  existing  interest  in  the  estate  of  his  deceased  father  operated  to  transfer 
such  interest  but  transfer  of  his  expectant  interest  in  his  mother's  estate,  she 
being  then  living,  was  void;  Re  Wickersham,  153  Cal.  607,  96  Pac.  311,  holding 
where  the  consideration  is  shown  to  be  adequate  a  conveyance  of  an  heir 
apparent  of  his  expectancy  is  not  against  public  policy;  Hite  v.  Gross,  155  Cal. 
440,  21  L.R.A.(N.S.)  956,  101  Pac.  443..  17  Ann.  Cas.  993;  Re  Miller,  156 
Cal.  121,  23  L.R.A.(X.S.)  869,  103  Pac.  842,— holding  provision  in  a  will  for 
the  forfeiture  of  a  legacy  or  devise  in  the  event  of  a  contest  of  the  will  by  the 
beneficiary  is  not  against  public  policy;  Grochowski  v.  Grocliowski,  77  Xeb. 
571,  13  L.R.A.  (N.S.)  488,  112  X.  W.  335,  15  Ann.  Cas.  300,  holding  a  contract 
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whereby  one  interested  in  defeating  the  probate  of  a  will  agrees  to  interpose  no 
objection  thereto,  is  not  void  as  against  public  policy  unless  made  and  in  fraud 
of  other  parties  interested  in  the  estate. 

Annotation  in  Elliott  v.  Leslie,  124  Ky.  557,  124  Am.  St.  Rep.  418,  99  S.  W. 
619,  holding  agreement  between  father  and  son  which  recites  "in  order  to  settle 
suit  between  them  and  avoid  litigation,  and  in  consideration  that  my  father 
has  this  day  given  me  in  cash  $1000,  which  I  accept  in  full  of  all  my  present 
and  future  interest  in  his  estate,"  not  enforceable. 

Cited  in  notes  (33  L.R.A.  266)  on  validity  of  sale  of  expectancy  by  pros- 
pective heir;  (25  L.R.A.(N.S.)  437,  439)  on  sale  of  expectancy  by  prospective 
heir;  (56  Am.  St.  Rep.  342,  344,  346,  353)  on  assignment  of  expectancies: 
(24  Eng.  Rul.  Gas.  768,  770)  on  validity  and  enforceability  of  assignment  of 
expectancy. 

Distinguished  in  Cochran  v.  Zachery,  137  Iowa,  590,  16  L.R.A. (N.S.)  239, 
126  Am.  St.  Rep.  307,  115  N.  W.  486,  15  Ann.  Cas.  297,  holding  an  agreement 
among  beneficiaries  under  a  will  to  resist  its  probate  and  procure  it  to  be  set 
aside  so  as  to  cut  off  the  interest  thereunder  not  then  vested,  of  one  not  a 
party  to  the  agreement,  void  as  against  public  policy. 
Distribution. 

Approved  in  Re  Ryder,  141  Cal.  370,  74  Pac.  993,  holding  superior  court  with- 
out jurisdiction   on   distribution   to   determine  claim   of  grantee  of  decedent  as 
against  heir  at  law. 
Powers  of  executors. 

Cited  in  note  (78  Am.  St.  Rep.  173)  on  common-law  powers  of  executor. 
Contest  of  will. 

Cited  in  note    (130  Am.  St.  Rep.  218)    on  who  can  contest  a  will. 
Construction  of  statutes. 

Cited  in  Lowe  v.  Yolo  County  Consol.  Water  Co.  8  Cal.  App.  174,  96  Pac. 
379,   holding    it    is   not   to   be   presumed   that   the   legislature   intends    to   over- 
turn long-established  principles  of  law,  unless  such  intention  is  made  clearly  to 
appear. 
Pleading. 

Cited  in  Baker  v.  Baker,  9  Cal.  App.  740,  100  Pac.  892,  as  to  answer  being 
last  pleading. 
Appeal   from  order  dismissing?  contest   of  a   will. 

Cited  in  Re  Edelman,  148  Cal.  235,  113  Am.  St.  Rep.  231,  82  Pac.  962,  hold- 
ing an  order  dismissing  a  contest  to  the  probate  of  a  will  instituted  prior  to 
its  admission  to  probate,  is  reviewable  upon  appeal  from  the  final  order  or 
judgment  admitting  the  will  to  probate. 

32  L.  R.  A.  605,  BROWN  v.  JARVIS  ENGINEERING  CO.  166  Mass.  75,  55  Am. 

St.  Rep.  382,  43  N.  E.  1118. 
Scope   of  employment. 

Approved  in  Gibson  v.  International  Trust  Co.  177  Mass.  103,  52  L.  R.  A.  92ft, 
58  N.  E.  278,  holding  janitor  of  defendant's  building  in  moving  stool  from  under 
boy  operating  elevator,  causing  accident  when  he  fell,  not  within  scope  of  em- 
ployment; Perlstein  v.  American  Exp.  Co.  177  Mass.  532,  52  L.  R.  A,  960,  o9 
N.  E.  194,  holding  express  company  may  show  where  its  servant  was  authorized 
to  drive,  to  prove  him  not  within  scope  of  employment  at  time  of  accident;  Wabaslt 
R.  Co.  v.  Linton,  26  Ind.  App.  598,  60  N.  E.  313,  holding  demurrable,  complaint 
L.R.A,  Au.  Vol.  IV.— 57. 
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for  killing  horse,  charging  act  to  defendant  railroad's  agents,  without  showing 
they  acted  within  scope  of  employment. 

Cited  in  Driscoll  v.  Towle,  181  Mass.  419,  63  N.  E.  922,  holding  it,  on  facts, 
question  for  jury  whether  driver  of  horse  knocking  down  plaintiff  was  servant  of 
master  or  third  person;  McManus  v.  Thing,  202  Mass.  14,  88  N.  E.  442,  holding 
question  as  to  whether  elevator  operator  was  acting  within  scope  of  his  em- 
ployment in  assisting  person  handling  freight  was  for  jury;  Berry  v.  Boston 
Elev.  R.  Co.  188  Mass.  538,  74  N.  E.  933,  holding  it  is  not  within  the  scope 
of  the  employment  of  a  street  railway  conductor  to  call  a  policeman  as  a  prac- 
tical joke  to  arrest  "two  crooks"  in  an  old  car  used  as  a  place  of  shelter  for 
conductors  when  off  duty;  Stewart  v.  Gary  Lumber  Co.  146  X.  C.  98,  59  S.  E. 
545  ( dissenting  opinion ) ,  as  to  what  constitutes  scope  of  employment. 

Cited  in  notes  (88  Am-  St.  Rep.  789)  on  liability  of  principal  for  unauthor- 
ized acts  of  agent;  (54  Am.  St.  Rep.  84)  on  acts  of  servant  for  which  master 
is  not  responsible. 

32  L.  R.  A.  606,  COM.  v.  MURPHY,  166  Mass.  171,  44  N.  E.  138. 
Military    parades. 

Cited  in  footnote  to  White  v.  State,  37  L.  R.  A.  642,  which  denies  right  to  arrest 
person  refusing  to  make  way  for  military  parade. 
Ordinance  as  to   parades. 

Cited  in  note    (25  L.R.A.  (X.S.)    253)    on  validity  of  ordinances  as  to  street 
parades. 
Right  to  bear  arms. 

Cited  in  Salina  v.  Blaksley,  72  Kan.  233,  3  L.R.A.(X.S.)  171,  115  Am.  St. 
Rep.  196,  83  Pac.  619,  7  Ann.  Gas.  925,  holding  bill  of  rights  providing  "the 
people  have  the  right  to  bear  arms  for  their  defense  and  security,"  is  a  limita- 
tion on  legislative  power  to  enact  laws  prohibiting  bearing  arms  in  the  militia 
or  any  other  military  organization  and  does  not  prohibit  enactment  of  laws 
against  promiscuous  carrying  of  arms. 

Cited  in  notes  (3  L.R.A.  (N.S.)  170)  on  constitutional  right  to  bear  arms; 
(115  Am.  St.  Rep.  203)  on  constitutional  right  to  keep  and  bear  arms. 

32  L.  R,  A.  608,  WAY  v.  ABINGTON  MUT.  F.  IXS.  CO.  166  Mass.  67,  55  Am. 

St.  Rep.  379,  43  N.  E.  1032. 
Fire    insurance. 

Approved  in  Collins  v.  Delaware  Ins.  Co.  9  Pa.  Super.  Ct.  579,  580,  44  W.  N.  C. 
232,  7  Del.  Co.  Rep.  366,  holding  it  question  for  jury  whether  damage  from  smoke 
resulted  from  fire  "out  of  proper  place." 

Cited  in  O'Connor  v.  Queens  Ins.  Co.  140  Wis.  393,  25  L.R.A.(X.S.)  505, 
133  Am.  St.  Rep.  1081,  122  N.  W.  1038,  holding  a  fire  built  in  a  furnace  with 
unsuitable  material,  which  became  in  a  measure  uncontrollable  and  developed 
excessive  heat,  so  intense  as  to  char  wood  work,  wall  paper  and  furniture  and 
cause  great  quantities  of  smoke  and  soot  to  escape  through  registers,  was  a 
"hostile"  fire  and  damage  was  a  "direct  loss  or  damage  by  fire"  under  the  policy. 

Cited  in  footnote  to  Leonard  v.  Orient  Ins.  Co.  54  L.  R.  A.  706,  which  authorizes 
recovery  for  insured  building  destroyed  by  fire  breaking  out  immediately  after 
one  corner  knocked  down  by  explosion  in  neighboring  building. 

Cited  in  notes  (133  Am.  St.  Rep.  1089)  as  to  what  are  losses  or  damages 
by  fire  within  the  meaning  of  insurance-.  (25  L.R.A. (X.S.)  503)  on  fire  in- 
surance as  covering  loss  caused  by  excessive  heat,  smoke,  or  soot  from  heating 
apparatus. 
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32  L.  R.  A.  610,  PRINCE  v.  CROCKER,  166  Mass.  347,  44  N.  E.  446. 
Judicial   notice. 

Cited  in  Saum  v.  Dewey,  84  Kan.  814,  115  Pac.  570,  holding  that  judicial  no- 
tice will  be  taken  of  public  law  in  effect  generally  throughout  limits  of  court's 
jurisdiction. 

Cited    in   note    (82   Am.   St.    Rep.    444)    on   judicial   notice   of   localities   and 
boundaries. 
Legislative  power  over  city. 

Cited  in  Ware  v.  Fitchburg,  200  Mass.  68,  85  N.  E.  951,  holding  legislature 
has  power  to  alter  frame  of  city  government,  abolish  existing  offices  and  sub- 
stitute new  ones,  and  change  duties  and  mode  of  election  or  appointment  of 
city's  officers  and  agents;  Hodgdson  v.  Haverhill,  193  Mass.  410,  79  N.  E. 
830,  holding  legislature  may  authorize  or  require  cities  or  towns  to  construct 
armories  for  militia  companies  stationed  therein. 
Over  streets  an«l  pabllc  grounds. 

Cited  in  State  ex  rel.  Dawson  v.  Parsons  Street  R.  Co.  81  Kan.  432,  28  L.R.A. 
(N.S.)  1086,  105  Pac.  704,  holding  power  of  state  over  public  streets  whether 
exercised  directly  by  legislature,  or  through  city  council  or  some  other  body, 
is  absolute;  Cheney  v.  Barker,  198  Mass.  363,  16  L.R.A. (X.S.)  439,  84  N.  E. 
492,  holding  legislature  may  provide  for  use  of  highways  for  through  trans- 
mission of  gas  regardless  of  whether  municipality  through  which  ways  pass  or 
owners  of  soil  of  ways  are  served  or  benefited  by  such  use;  Clinton  v.  Wor- 
cester Consol.  Street  R.  Co.  199  Mass.  288,  85  N.  E.  507,  holding  legislature 
has  full  power  over  uses  to  be  made  of  all  highways,  though  its  control  is 
usually  exercised  through  town  or  city  officials;  Codman  v.  Crocker,  203  Mass. 
150,  25  L.R.A.  (N.S.)  980,  89  N.  E.  177,  holding  legislature  may  authorize 
construction  of  tunnel  under  part  of  Boston  Common  to  subway  station,  though 
common  was  set  apart  as  training  field  and  cow  pasture  by  dedicators;  Atty. 
Gen.  ex  rel.  Brotherton  v.  Detroit,  148  Mich.  101,  111  N.  W.  860  (separate 
and  dissenting  opinions ) ,  in  connection  with  discussion  as  to  power  of  city 
to  lay  street  railroad  tracks  in  streets  and  lease  them;  Potter  v.  Calumet  Elec- 
tric Street  R.  Co.  158  Fed.  528,  holding  ordinance,  concurred  in  by  mayor  and 
council,  is  required  in  granting  street  railway  license. 

Cited  in  note    (27  L.R.A.  (N.S.)    939)    on  power  of  legislature  to  control  use 
to  which  property  taken  for  park  or  square  may  be  put. 
Pnblic   -works. 

Cited  in  Browne  v.  Turner,  176  Mass.  12,  56  N.  E.  969,  sustaining  statute  pro- 
viding for  building  of  subway  at  city's  expense,  and  leasing  to  railway  company; 
Sears  v.  Street  Comrs.  180  Mass.  279,  62  L.  R.  A.  148,  62  N.  E.  397,  holding  pro- 
vision for  approaches  to  union  terminal  station  constitutes  public  purpose  so  as 
to  justify  special  assessment;  Com.  v.  Boston  Terminal  Co.  185  Mass.  286,  70 
N.  E.  125,  on  grant  of  state  lands  for  public  use  and  holding  land  held  by  rail- 
roads is  considered  subject  to  a  public  use;  Haeussler  v.  St.  Louis,  205  Mo.  684. 
103  S.  W.  1034,  holding  ordinances  authorizing  debt  for  building  of  municipal 
bridge  and  issuance  and  sale  of  bonds  do  not  violate  constitutional  provisions 
against  granting  or  lending  public  money  or  property  to  individuals  or  corpora- 
tions; Horton  v.  Newport,  27  R.  I.  288,  1  L.R.A. (N.S.)  517,  61  Atl.  759,  8  Ann. 
Cas.  1097,  as  to  general  power  of  legislature  to  appropriate  funds  of  county,  town, 
or  city  to  pay  for  local  improvements,  or  for  payment  of  disputed  claims:  State 
ex  rel.  Dominick  v.  Superior  Ct.  52  Wash.  202,  21  L.R.A.(N.S.)  453,  100  Pac.  317, 
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holding  corporation  organized  to  generate  and  transmit  electrical  current  and 
power  cannot  be  denied  right  of  eminent  domain  because  it  will  sell  power  to 
third  persons  and  corporations  to  be  used  for  public  and  municipal  lighting 
and  in  operation  of  railways;  McCreery  Engineering  Co.  v.  Massachusetts  Fan 
Co.  180  Fed.  116,  on  legislative  control  of  public  work  through  agency  chosen 
by  legislature  itself. 

Cited  in  note   (48  L.  R.  A.  472)   on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property. 
—  Operation. 

Cited  in  Mahoney  v.  Boston,  171  Mass.  429,  50  N.  E.  939,  holding  building  of 
subway,  authorized  by  legislature  and  under  control  of  persons  appointed  in  p.irt 
by  governor,  is  a  public  work  and  city  not  liable  for  injury  to  person  working  in  it 

Cited  in  footnote  to  Oren  ex  rel.  Barbour  v.  Pingree.  46  L.  R.  A.  407,  which 
holds  void,  statute  empowering  city  to  purchase  and  operate  street  railways. 

-  Contract*   for. 

Cited  in  Morse  v.  Norfolk  County,  170  Mass.  556,  49  N.  E.  925,  holding  county 
not  liable  for  legal  expenses  of  commissioners,  to  build  county  courthouse,  on  ap- 
pearance before  legislative  committee  to  investigate  acts;  Sylvester  v.  Webb,  179 
Mass.  241,  52  L.  R.  A.  520,  60  N.  E.  495,  holding  not  void  as  against  public  policy. 
contract  of  school  committee  with  contractor  who  is  member  of  committee,  and 
whose  vote  made  majority  accepting  bid. 

-  Compensation  for  property  taken. 

Cited  in  Re  Certain  Land,  119  Fed.  456,  holding  city  not  entitled  to  compensa- 
tion for  part  of  land  taken  by  Federal  government  for  postomce. 
Taxpayer's   action. 

Approved  in  Wadsworth  v.  Concord,  133  N.  C.  593,  45  S.  E.  948,  holding  tax- 
payer can  sue  to  restrain  town  from  paying  out  money  under  alleged  invalid  pub 
lie  lighting  contract. 

Cited  in  Hodgdson  v.  Haverhill,  193  Mass.  410,  79  N.  E.  830,  as  to  right  of 
inhabitants  or  taxpayers  of  city  to  complain  of  action  taken  by  city  council  in 
matter  of  public  work;  Finlay  v.  Boston.  196  Mass.  270,  82  N.  E.  5,  holding 
mandamus  will  not  lie  to  restrain  illegal  expenditure  of  public  money  by  city. 
when  citizens  have  remedy  by  petition;  Codman  v.  Crocker,  203  Mass.  148,  25 
L.R.A.(N.S-)  986,  89  N.  E.  177,  on  jurisdiction  of  court  over  taxpayer's  action 
against  city  and  others. 

Cited  in  footnote  to  Johnson  v.   Black,  68  L.R.A.  264,  which  sustains  juris- 
diction of  equity  over  suit  by  taxpayer  to  compel  restoration  of  county  funds 
illegally  withdrawn  by  order  of  board  of  supervisors. 
Condemnation   by   electric   companies. 

Cited  in  Wissler  v.  Yadkin  River  Power  Co.  158  N.  C.  467,  74  S.  E.  460, 
holding  that  statute  empowering  electric  power  or  lighting  companies  to  con- 
demn lands  is  constitutional. 

32  L.  R.  A.  615,  PALMER  SAV.  BANK  v.  INSURANCE  CO.  OF  N.  A.  166  Mass. 
189,  55  Am.  St.  Rep.  387,  44  N.  E.  211. 


Cited  in  Brown  v.  Greenfield  Life  Asso.  172  Mass.  500,  53  N.  E.   129,  holding 
life  policies  enforceable  by  administrator,  under  statute,  when  consent  of  bene- 
ficiary appears  or  is  to  be  presumed. 
-  Who  may   enforce   fire   policy. 

Approved  in  Zehring's  Estate,  4  Pa.  Super.  Ct.  250,  holding  widow,  having  in- 
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terest  in  land  sold  subject  to  dower,  may  enforce  in  her  name  policy  issued  nomi- 
nally to  holder  of  land,  and  that  insurer  paying  her  is  protected. 

Cited  in  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Co.  108  Fed.  459,  hold- 
ing policy  issued  to  insured,  loss  payable  to  him  or  another,  as  interest  may  ap- 
pear, is  enforceable  in  name  of  other  after  insured  indorses  on  it  disclaimer  of 
interest. 


of    mortgagees. 

Approved  in  Attleborough  Sav.  Bank  v.  Security  Ins.  Co.  168  Mass.  149,  60  Am. 
St.  Rep.  373,  46  N.  E.  390,  holding  interest  of  mortgagee,  in  policy  payable  to  him 
"as  his  interest  may  appear,"  limited  to  that  existing  at  date;  Heller,  H.  &  Co. 
v.  National  Marine  Bank,  89  Md.  621,  45  L.  R.  A.  445,  73  Am.  St.  Rep.  212,  43  Atl. 
800.  holding,  unless  special  agreement  in  policy,  mortgagee  not  entitled  to  in- 
surance, in  spite  of  insolvency  of  mortgagor. 

Cited  in  Peck  v.  Girard  F.  &  M.  Ins.  Co.  16  Utah  124,  67  Am.  St.  Rep.  600,  51  Pac. 
255,  and  Capital  City  Ins.  Co.  v.  Jones,  128  Ala.  365,  86  Am.  St.  Rep.  152,  30  So.  674, 
holding  mortgagee,  when  debt  exceeded  loss,  entitled  to  sue  in  own  name  on  policy 
executed  to  mortgagor,  "loss  payable  to  mortgagee  as  interest  may  appear;" 
Brown  v.  Commercial  F.  Ins.  Co.  21  App.  D.  C.  339,  sustaining  right  of  mortgagee 
to  sue  on  policy  payable  to  him  as  his  interest  may  appear:  Franklin  Ins.  Co. 
v.  Wolff,  23  Ind.  App.  555,  54  X.  E.  772,  holding  mortgagee  to  whom  policy  is 
payable  as  interest  may  appear  cannot  enforce  policy  which  mortgagor  could 
not;  Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla.  583,  33  So.  473,  holding  standard 
mortgage  clause  in  policy  gives  mortgagee  separate  and  independent  contractual 
status  towards  insurer  so  that  mortgagee  can  recover  upon  policy  under  cir- 
cumstances which  would  defeat  recovery  by  mortgagor  or  owner;  Smith  v. 
Union  Ins.  Co.  25  R.  I.  268,  105  Am,  St.  Rep.  882,  55  Atl.  715,  holding  action 
maintainable  in  name  of  mortgagee  upon  policy  containing  mortgagee  clause; 
Union  Inst.  for  Sav.  v.  Phcenix  Ins.  Co.  196  Mass.  232,  14  L.R.A.(N.S.)  462,  81 
N.  E.  994,  13  Ann.  Cas.  433,  holding  mortgagee  might  sue  under  mortgage  clause 
in  policy  though  mortgagee  knew  nothing  of  policy  until  after  fire;  Reed  v. 
Newark  F.  Ins.  Co.  74  N.  J.  L.  404,  65  Atl.  1053,  holding  under  standard 
mortgagee  clauses  in  insurance  policies  a  change  of  title  of  owner  did  not  affect 
mortgagee's  insurance;  Re  Holmes  Lumber  Co.  189  Fed.  182,  holding  that 
mortgagee  cannot  recover  for  loss  of  property  mentioned  in  policy,  upon  which 
he  has  no  lien;  Amory  v.  Reliance  Ins.  Co.  208  Mass.  384,  94  N.  E.  677,  holding 
that  mortgagee  who  discharges  mortgage  cannot  recover  upon  insurance  policy 
payable  to  mortgagee  even  though  he  has  claim  under  another  mortgage. 

Cited  in  footnotes  to  Pioneer  Sav.  &  L.  Co.  v.  Providence-  Washington  Ins.  Co. 
38  L.  R,  A.  397,  which  holds  change  of  title  by  deed  from  mortgagor  to  mort- 
gagee pending  application  for  insurance  not  fatal  to  insurance;  Hocking  v.  Vir- 
ginia F.  &  M.  Ins.  Co.  39  L.  R.  A.  148,  vrhich  denies  mortgagee's  right  to  recover 
where  mortgagor  burns  building;  Boyd  v.  Thuringia  Ins.  Co.  55  L.R.A.  165,  which 
holds  question  of  forfeiture  of  policy  payable  to  mortgagee  not  determined  by 
provisions  as  to  mortgagor's  acts;  Shadgett  v.  Phillips  &  C.  Co.  56  L.  R.  A.  461, 
which  holds  mortgagee  not  entitled  to  insurance  procured  by  donee  for  own  bene- 
fit, by  latter's  knowledge  of  mortgagor's  failure  to  keep  agreement  to  insure; 
Farmers'  Loan  &  T.  Co.  v.  Penn  Plate-Glass  Co.  56  L.  R.  A.  710,  which  denies 
mortgagee's  lien  on  proceeds  of  insurance  on  premises  by  grantee  for  own  benefit. 

Cited  in  notes  (135  Am.  St.  Rep.  747,  749,  754,  760)  on  fire  insurance  as 
security  for  a  mortgagee  or  other  lien  holder;  (58  Am.  St.  Rep.  673)  on  ap- 
plicability to  mortgagee  of  condition  in  policy  for  forfeiture;  (18  L.R.A.(N.S.) 
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201 )    on  effect  of  breach  of  insurance  policy  by  mortgagor  on  rights  of  mort- 
gagee. 
Action    on   contract   by   third   party. 

Cited  in  Utah  Nat.  Bank  v.  Nelson,  38  Utah,  188,  111  Pac.  907,  holding 
that  where  promise  is  made  between  two  parties  for  benefit  of  third  action  will 
lie  thereon  by  party  to  be  benefited. 

32  L.  R.  A.  619.  BARRUS  v.  PHANETJF.  166  Mass.  123,  44  N.  E.  141. 
Duty   to   testify  as  expert. 

Cited  in  Stevens  v.  Worcester,  196  Mass.  56,  81  N.  E.  907,  holding  that 
witness  can  be  required  to  express  opinion,  when  upon  stand,  if  he  has  one, 
and  that  he  cannot  be  compelled  to  study  case  or  perform  labor  in  order  to 
qualify  himself  to  express  opinion;  Philler  v.  Waukesha  County,  139  Wis.  216, 
25  L.R.A.(N.S.)  1044,  131  Am.  St.  Rep.  1055,  120  N.  W.  829,  17  Ann.  Gas. 
712,  holding  expert  must  obey  subpoena  and  testify  to  such  facts  as  are  within 
his  knowledge  but  subpoena  does  not  require  him  to  equip  himself  by  labor  with 
ability  to  testify  either  to  opinion  or  any  other  fact  ascertainable  by  special 
services. 
Compensation  of  expert  witness. 

Cited  in  Tiffany  v.  Kellogg  Iron  Works,  59  Misc.  115,  109  N.  Y.  Supp.  7.14. 
holding  if  witness  is  required  to  make  computations  asked  in  order  to  qualify 
him  to  testify  as  expert,  law  implies  promise  to  pay  reasonable  value  of  such 
services;  Gordon  v.  Conley,  107  Me.  290,  33  L.R.A.(N.S.)  338,  78  Atl.  365, 
holding  that  physician  employed  to  make  examination  of  plaintiff  in  personal 
injury  action  and  to  testify  in  court  as  expert  may  recover  for  services. 

Cited  in  note   (25  L.R.A.  (N.S.)    1042)   on  compensation  of  expert  witnesses. 

Distinguished  in  Burnett  v.  Freeman,  125  Mo.  App.  691,  103  S.  W.  121.  holding 
agreement  to  pay  expert  for  being  witness  according  to  his  legal  duty  is  invalid. 
Contract  to  procure  testimony. 

Cited  in  note  (30  L.R.A.  (N.S.)  281)  on  validity  of  contracts  to  procure 
testimony. 

32  L.  R.  A.  620,  HUGHES  v.  GROSS,  166  Mass.  61,  55  Am.  St.  Rep.  375,  43  X.  E. 

1031. 
Termination    of    contract    of    employment. 

Followed  in  Nickerson  v.  Russell,  172  Mass.  589,  53  N.  E.  141,  holding  dissolu- 
tion of  firm,  not  followed  by  closing  of  business,  does  not  terminate  employment. 

Cited  in  footnote  to  Madden  v.  Jacobs.  50  L.  R.  A.  827,  which  holds  clerk's  em- 
ployment for  year  not  terminated  by  burning  of  property  and  dissolution  of  em- 
ploying firm. 
"Waiver. 

Approved  in  Marlborough  Gaslight  Co.  v.  Neal,  166  Mass.  220,  44  X.  E.  139, 
holding  where,  according  to  contract,  statement  is  delivered  before  payment  to  one 
party,  failure  to  make  certain  objections  amounted  to  waiver  of  further  statement. 

Cited  in  Lydig  v.  Braman,  177  Mass.  218,  58  N.  E.  696,  holding  defense  of  stat- 
ute of  frauds  not  open  if  not  raised  at  trial. 
Effect  of  partner's  death   upon   partnership  contracts. 

Cited  in  Beller  v.  Murphy.  139  Mo.  App.  672,  123  S.  W.  1029,  holding  dis- 
solution of  partnership  caused  by  death  of  partner  does  not  affect  existing 
contract  to  mine  land  and  pay  royalties  for  certain  period. 


903  L.  R.  A.  CASES  AS  AUTHORITIES.  [32  L.R.A.  62S 

32  L.R.A.  621,  AMOSKEAG  MFG.  CO.  v.  CONCORD,  66  N.  H.  562,  34  Atl.  241. 
Assessment    for    dams. 

Cited  in  Blackstone  Mfg.  Co.  v.  Blackstone,  200  Mass.  90,  18  L.R.A.(N.S.) 
759,  85  N.  E.  880,  holding  land  taxable  on  value  as  power  site  though  power 
is  applied  in  another  state. 

Disapproved  in  Union  Water  Power  Co.  v.  Auburn,  90  Me.  67,  37  L.  R.  A.  653, 
footnote  p.  651,  60  Am.  St.  Rep.  240,  37  Atl.  331,  denying  right  to  assess  where 
dam  is  situated,  if  water  power  is  used  elsewhere. 
Situs   for   purpose  of   taxation. 

Cited  in  note  (18  L.R.A.  (N.S.)  755)  on  taxation  of  water  power  on  inter- 
state stream. 

32  L.  R.  A.  623,  TUCKER  v.  TUCKER,  74  Miss.  93,  19  So.  955. 
Alienation  of  affections. 

Approved  in  King  v.  Hanson,  13  N.  D.  97,  99  N.  W.  1085,  holding  wife 
may  maintain  action  for  alienation  of  her  husband's  affections. 

Cited  in  Nolin  v.  Pearson,  191  Mass.  290,  4  L.R.A. (N.S.)  649,  114  Am.  St. 
Rep.  605,  77  N.  E.  890,  6  Ann.  Cas.  658,  holding  wife  may  maintain  action 
against  another  woman  for  persuading  her  husband  to  commit  adultery  and 
abandon  home  and  wife. 

Cited  in  footnotes  to  Beach  v.  Brown,  43  L.  R.  A,  114,  which  sustains  divorced 
wife's  right  of  action  in  own  name  for  prior  alienation  of  husband's  affections; 
Houghton  v.  Rice,  47  L.  R.  A.  311,  which  denies  right  of  action  against  other 
woman  for  alienating  husband's  affections  when  unaccompanied  by  adultery. 
By    parent. 

Approved  in  Eagon  v.  Eagon,  60  Kan.  704,  57  Pac.  942,  holding  parent  sued 
for  alienation  of  son's  affection  from  plaintiff  entitled  to  have  jury  pass  on  in- 
tegrity of  intentions;  Stanley  v.  Stanley,  27  Wash.  580,  68  Pae.  187,  sustaining 
nonsuit  on  evidence  that  parent  wished  son  not  to  live  with  plaintiff,  employed 
lawyer  for  divorce,  and  threatened  disinheritance,  when  no  proof  that  threat  com- 
municated, and  lawyer  not  employed  at  son's  request. 

Cited  in  Oakman  v.  Belden,  94  Me.  284,  80  Am.  St.  Rep.  396,  47  Atl.  553,  hold- 
ing erroneous,  charge  that  if  separation  of  plaintiff's  wife  from  him  was  due  to 
active  interference  of  her  parents,  they  were  responsible;  Kelso  v.  Kelso,  43 
Ind.  App.  119,  86  N.  E.  1001,  holding  malice  is  necessary  element  of  liability 
in  action  against  parent  for  alienating  affections  of  his  child  from  husband  or 
wife;  Workman  v.  Workman,  43  Ind.  App.  386,  85  N.  E.  997,  holding  parent 
not  liable  for  persuading  son  to  leave  wife  unless  done  with  bad  motive;  Heis- 
ler  v.  Heisler,  151  Iowa,  505,  131  N.  W.  676,  holding  that  parents  may  advise 
married  children,  though  this  leads  to  separation;  Hossfeld  v.  Hossfeld,  110 
C.  C.  A.  131,  188  Fed.  62,  holding  that  in  action  for  alienation  of  husband's 
affections  by  husband's  mother  presumption  exists  that  defendant  acted  in  good 
faith;  Cornelius  v.  Cornelius,  233  Mo.  37,  135  S.  W.  65,  holding  reversible  error 
refusal  of  instruction  that  parent's  motive  in  advising  son  to  separate  from 
wife  is  presumed  to  be  good;  Multer  v.  Knibbs,  193  Mass.  558,  9  L.R.A. (N.S.) 
325,  79  N.  E.  762,  9  Ann.  Cas.  958,  holding  jury  should  not  be  instructed  to 
return  verdict  for  parent  when  there  is  evidence  he  acted  from  anger  and 
ill-win  to  husband  in  persuading  wife  to  leave  him;  Barton  v.  Barton,  119 
Mo.  App.  536.  94  S.  W.  574,  holding  jury  must  be  instructed  that  malicious 
purpose  on  parent's  part  must  be  found  as  condition  precedent  to  award  of 
damages;  Leavell  v.  Leavell,  122  Mo.  App.  659,  99  S.  W.  460,  holding  evidence 
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must  show  not  only  that  acts  which  caused  alienation  of  affection  were  done 
by  parents,  but  also  that  they  knew  such  acts  were  wrongful  and  that  they 
were  done  for  purpose  charged;  Biese  v.  Gerlach,  221  Pa.  235,  18  L.R.A. (N.S.I 
518,  70  Atl.  721,  holding  father  is  not  liable  in  action  for  alienating  his  daugh- 
ter's affections  from  her  husband  unless  it  clearly  appears  he  acted  maliciously 
without  justification  and  from  unworthy  motives;  Jones  v.  Monson,  137  Wis. 
487,  129  Am.  St.  Rep.  1082,  119  N.  W.  179,  holding  test  is  whether  parents 
in  what  they  did  were  actuated  with  reasonable  parental  regard  for  their  child  or 
by  unreasonable  ill  will  towards  spouse. 

Cited  in  footnote  to  Gernerd  v.  Gernerd,  40  L.  R.  A.  549,  which  sustains  wife's 
right  of  action  against  one  inducing  her  husband  to  leave  her,  though  parent's 
right  to  give  him  advice  in  good  faitli  is  upheld. 

Cited   in  note    (9  L.R.A. (N.S.)    323)    on  liability  of  parent  for  causing  sep- 
aration of  husband  and  wife. 
Evidence  as  to  character. 

Cited  in  note  (14  L.R.A.  (N.S.)  706)  on  evidence  of  specific  instances  to  prove 
character. 

32  L.  R.  A.  625,  HADDEN  v.  METHODIST  SOCIETY,  51  N.  J.  Eq.  154,  330.  2(i 

Atl.  464,  30  Atl.  429. 
Validity    of   gift   to   unincorporated    charity. 

Cited  in  American  Bible  Soc.  v.  American  Tract  Soc.  62  N.  J.  Eq.  219,  50  Atl.  67. 
upholding  devise  of  real  estate  to  unincorporated  charitable  society;  Snider  v. 
Snider,  70  S.  C.  560,  106  Am.-  St.  Rep.  754,  50  S.  E.  504,  holding  bequests  to 
unincorporated  societies,  no  trustees  being  named  and  no  specific  purpose  men- 
tioned to  which  fund  was  to  be  applied,  valid. 

Cited  in  footnotes  to  Lane  v.  Eaton,  38  L.  R,  A.  669,  which  holds  devise  in  trust 
for  local  branch  of  Salvation  Army  void,  unless  society  becomes  incorporated ; 
Re  Winchester,  54  L.  R.  A.  281,  which  holds  valid,  bequest  payable  to  unincorpo- 
rated educational  society  with  existing  organization:  Stewart  v.  White,  55  L.  R. 
A.  211,  which  denies  power  of  unincorporated  church  society  to  acquire  title  to 
land  by  adverse  possession. 
Charity. 

Cited  in  Nichols  v.  Newark  Hospital,  71  N.  J.  Eq.  131,  63  Atl.  621,  holding 
hospital  is  charity. 

32  L.  R.  A.  631,  DORRAH  v.  HILL,  73  Miss.  787,  19  So.  961. 
Subrogation. 

Cited  in  Gordon  v.  Stewart,  4  Neb.  (Unof.)  865,  96  N.  W.  624,  holding  lender 
of  money  to  pay  off  existing  mortgage,  taking  back  mortgage  executed  by  man 
and  his  supposed  wife,  is  subrogated  to  lien  paid  with  money  so  loaned. 

Cited  in  notes  (5  L.R.A. (N.S.)  840,  843)  on  right  of  one  advancing  money 
to  pay  off  lien  or  encumbrance  upon  security  which  proves  defective,  to  be  sub- 
rogated thereto;  (99  Am.  St.  Rep.  479,  514)  on  right  of  subrogation. 

32  L.R.A.  635,  STATE  v.  CAMP  SING,  18  Mont.  128,  56  Am.  St.  Rep.  551,  44 

Pac.  516. 
Constitutionality    of    statute. 

Approved  in  State  v.  Clancy,  20  Mont.  500.  52  Pac.  267,  sustaining  statute  pro- 
viding for  signature  of  warrant  by  county  attorney,  not  necessarily  conflicting  with 
constitutional  provision  for  oath  or  affirmation. 

Cited   in  State  v.   McKinney,  29   Mont.   382,   74   Pac.   1095,   1  Ann.   Cas.   579, 
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stating  principles  considered  in  deciding  whether  statute  violates  requirement 
that  bill  pertain  to  but  one  subject,  expressed  in  its  title  and  holding  that 
if  court  is  in  doubt  as  to  constitutionality  of  bill  after  applying  them  it 
should  sustain  the  act;  Spratt  v.  Helena  Power  Transmission  Co.  37  Mont.  80,  94 
631;  Re  O'Brien,  29  Mont.  546,  75  Pac.  196,  1  Ann.  Gas.  373,— holding  every 
reasonable  intendment  is  to  be  resolved  in  favor  of  constitutionality  of  law, 
and  court  will  not  pronounce  it  invalid  unless  its  invalidity  is  made  manifest 
beyond  reasonable  doubt;  Evers  v.  Hudson,  36  Mont.  149,  92  Pac.  462.  on 
state  constitution  as  limitation  upon  and  not  a  grant  of  legislative  power: 
Quong  Wing  v.  Kirkendall,  39  Mont.  68,  101  Pac.  250,  holding  court  may  not 
declare  act  unconstitutional  unless  it  is  clearly  so;  State  ex  rel.  Schneider  v. 
Cunningham,  39  Mont.  169,  101  Pac.  962,  on  recognition  by  courts  that  powers 
of  legislature  are  plenary  and  its  enactments  to  be  upheld  unless  clearly  un- 
constitutional. 

Cited   in  note    (64  Am.  St.  Rep.  73)    on  sufficiency  of  title  of  statute. 
license    taxes. 

Cited  in  Cache  County  v.  Jensen,  21  Utah,  228,  61  Pac.  303,  holding  *roid,  license 
tax  on  sheep  raising  imposed  by  county  commissioners  for  revenue  only;  Ex  parte 
PHrrmann,  134  Cal.  147,  66  Pac.  205,  holding  license  tax  not  necessarily  tax  for 
purposes  of  revenue,  but  may  be  imposed  as  police  regulation ;  Northwestern  Mut. 
L.  Ins.  Co.  v.  Lewis  &  Clarke  County,  28  Mont.  490,  98  Am.  St.  Rep.  572,  72 
Pac.  982,  holding  license  system  may  be  resorted  to  for  purposes  of  revenue  or 
regulation,  or  both;  State  v.  Union  Cent.  L.  Ins.  Co.  8  Idaho,  246,  67  Pac.  647, 
holding  constitutional  provision  that  legislature  shall  not  impose  taxes  for 
purposes  of  county,  town  or  other  municipal  corporation  does  not  apply  to 
license  taxes;  State  v.  Jones,  9  Idaho,  699,  75  Pac.  819,  holding  act  relating 
to  licenses  does  not  provide  for  duplicate  taxation;  Mercantile  Incorporation 
Co.  v.  Junkin,  85  Neb.  564,  123  N.  W.  1055,  holding  occupation  tax  levied  upon 
corporations  without  regard  to  a  valuation  is  valid  though  constitution  requires 
taxes  to  be  levied  by  valuation;  State  v.  Danenburg,  151  N.  C.  723,  26  L.R.A. 
(N.S.)  894,  66  S.  E.  301,  holding  license  tax  of  $1,000  on  business  of  selling  near 
beer  is  not  unreasonable. 

Cited  in  footnote  to  People  ex  rel.  Einsfeld  v.  Murray,  32  L.  R.  A.  344,  which 
holds  valid,  excise  law  graduating  according  to  population  of  cities,  excise  taxes 
which  are  divided  between  cities  and  state. 

Cited  in  note   (129  Am.  St.  Rep.  268)   on  constitutional  limitations  on  power 
to   impose  license  or  occupation  taxes. 
Taxation   of  mining;  property. 

Cited  in  Kipp  v.  Davis-Daly  Copper  Co.  41  Mont.  519,  36  L.R.A.(N.S.)    670, 
110  Pac.  237,  21   Ann.  Gas.  1372,  to  the  point  that  policy  of  state  favors  de- 
velopment of  mining  industry   in  matter  of  taxation  of  mining  property. 
Municipal  debt. 

Approved  in  Palmer  v.  Helena,  19  Mont.  68,  47  Pac.  209,  holding  exception  of 
constitutional  prohibition  allowing  city  to  exceed  debt  limit  for  purpose  of  con- 
structing sewer  system  does  not  apply  to  city  having  sewer  system  at  adoption  of 
Constitution. 

82  L.   R.   A.   643,  STATE,  SINGER  MFG.   CO.,   PROSECUTOR,  v.  HEPPEN- 

HE1MEJI.  58  X.  J.  L.  633,  34  Atl.  1061. 
Taxation    of   corporation*. 

Cited  in  Hancock  v.  Singer  Mfg.  Co.  62  N.  J.  L.  334,  42  L.  R.  A.  858,  41  Atl. 
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846,  holding  franchise  tax  included  in  exemption  of  stock  in  hands  of  stockholders; 
Cooper  Hospital  v.  Camden,  68  N.  J.  L.  695,  54  Atl.  419,  holding  exemption  from 
taxation  in  charter  of  private  corporation  irrepealable  contract. 

Cited  in  footnotes  to  Hancock  v.  Singer  Mfg.  Co.  42  L.  R.  A.  852,  which  holds 
franchise  tax  included  in  exemption  of  stock  in  hands  of  stockholders  from  any 
tax  or  impost;  Deposit  Bank  of  Owensboro  v.  Daviess  County,  44  L.  R.  A.  825, 
which  holds  extension  of  corporate  charter  subject  to  act  previously  passed,  mak- 
ing all  grants  to  corporations  amendable  though  original  charters  contained  irre- 
vocable exemption. 

Cited  in  note  (60  L.  R.  A.  72,  82,  85,  109)  on  corporate  taxation  in  United 
States  as  affected  by  contract  clause  in  Federal  Constitution. 

Distinguished  in  Hanover  Twp.  v.  Camp  Meeting  Asso.  76  N.  J.  L.  67,  68 
Atl.  753,  holding  exemption  of  corporation  from  taxation,  to  be  irrepealable 
must  rest  upon  consideration;  Re  Cosmopolitan  Power  Co.  70  C.  C.  A.  388, 
137  Fed.  860,  holding  license  fee  or  so  called  franchise  tax  on  corporations  is 
not  a  tax. 

32  L.  R,  A.  645,  GLEASON  v.  BOEHM,  58  N.  J.  L.  475,  34  Atl.  886. 
Landlord  and  tenant. 

Cited  in  Bell  v.  Central  Nat.  Bank,  28  App.  D.  C.  584,  holding  owner  of 
building  leasing  rooms  therein,  while  retaining  control  of  stairways  and  other 
means  of  ingress  or  egress,  owes  to  persons  invited  upon  premises  duty  of  reason- 
able care  to  keep  them  safe;  Siggins  v.  McGill,  72  N.  J.  L.  265,  3  L.IJ.A.  X.S.) 
317,  111  Am.  St.  Rep.  666.  62  Atl.  411,  holding  landlord  liable  to  tenant  for 
injury  sustained  by  tenant  in  using  stairway  used  in  common  by  several 
tenants;  De  Mateo  v.  Perano,  80  N.  J.  L.  440,  78  Atl.  162,  to  the  point  that 
landlord  is  not  bound  to  keep  hallways  lighted;  Williams  v.  Lubberiu.y.  7:i 
N.  J.  L.  319,  63  Atl.  90,  holding  tradesman  has  right  to  deliver  goods  through 
way  to  cellar  used  in  common  by  tenants. 

Cited  in  footnotes  to  McGinley  v.  Alliance  Trust  Co.  56  L.  R.  A.  334.  which 
holds  lessor  of  apartment  house  retaining  control  of  stairways  liable  for  injury 
to  tenants  from  lack  of  repair  of  stair  railing;  Kuhn  v.  Sol  Heavenrich  Co.  60 
L.  R.  A.  585,  which  denies  implied  contract  obligation  of  one  leasing  building  in 
sections,  to  keep  in  repair  part  remaining  in  his  possession. 

Cited  in  notes    (3  L.R.A.(N.S.)    316)    on  liability  of  landlord  for  injury   in 
common    passageway;     (1    Brit.    Rul.    Gas.    107)     on    landlord's    duty    to    light 
common  hall  or  stairway. 
Duty  of   owner   or   occupant    to   keep   premises    safe. 

Cited  in  McCracken  v.  Meyers,  75  N.  J.  L.  937,  16  L.R.A.(N.S.)  291,  68  Atl. 
805,  holding  that  proprietor  of  hotel,  operating  passenger  elevator  therein  owes 
duty  to  persons  using  same  by  invitation  to  exercise  due  care  in  its  operation 
and  maintenance;  Mead  v.  Baum,  76  N.  J.  L.  340,  69  Atl.  962,  holding  owner 
of  pleasure  resort  not  relieved  from  liability  for  result  of  accident  due  to 
giving  away  of  porch  railing,  because  premises  had  been  temporarily  leased 
for  picnic. 

Cited  in  note  (92  Am.  St.  Rep.  509,  521,  522)  on  liability  to  third  persons 
of  lessors  of  real  or  personal  property. 

32  L.  R.  A.  647,  STATE  v.  SARVTS,  45  S.  C.  668,  55  Am.  St.  Rep.  806,  24  S.  E.  53. 
Arson. 

Cited  in  footnote  to  People  v.  De  Winton.  33  L.  R.  A,  374,  which  holds  burning 
one's  own  house  not  arson. 
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Cited  in  notes  (101  Am.  St.  Rep.  26,  27)  on  crime  of  arson,  and  who  may 
commit  same;  (21  L.R.A.(N.S.)  28)  on  arson  by  one  spouse  burning  property 
of  other. 

32  L.  R.  A.  651,  PELTIER  v.  BRADLEY,  D.  &  C.  CO.  67  Conn.  42,  34  Atl.  712. 
Highways. 

Followed  in  Lord  v.  Lamonte,  72  Conn.  39,  43  Atl.  491,  holding  general  rule  aa 
to  travelers  on  highway  is  that  each  must  use  reasonable  care,  and  standard  of 
duty  being  dependent  on  peculiar  circumstances,  findings  as  to  negligence  cannot 
be  reviewed. 

Cited  in  footnotes  to  Perlstein  v.  American  Exp.  Co.  52  L.  R.  A.  959,  which  holds 
violation  of  statute  for  turning  to  right  shown  by  collision  with  one  driving  close 
to  sidewalk  on  right-hand  side  of  highway;  Winter  v.  Harris,  54  L.  R.  A.  643, 
which  holds  person  on  left  of  center  of  full  width  of  road  in  fault  though  on  right 
of  center  of  macadamized  part:  Neal  v.  Kendall,  63  L.  R.  A.  668,  which  holds  that 
driving  on  wrong  side  of  road  may  be  found  to  be  proximate  cause  of  collision  with 
vehicle  traveling  in  opposite  direction. 
Bicycles. 

Approved  in  North  Chicago  Street  R.  Co.  v.  Cossar,  203  111.  614,  68  N.  E.  88, 
holding  rider  of  bicycle  required  to  use  same  degree  of  care  as  driver  of  team. 

Cited  in  footnotes  to  Cook  v.  Fogarty,  39  L.  R.  A.  488,  which  holds  riding  bicy- 
cle on  highway  in  dark,  without  light  or  signal,  contributory  negligence;  Moore  v. 
District  of  Columbia,  41  L.  R.  A.  208,  which  holds  reasonableness  of  ordinance 
prohibiting  riding  bicycle  with  handle  bars  more  than  4  inches  below  saddle  a 
question  of  fact. 

Cited  in  note  (47  L.  R.  A.  294)   on  bicycle  law. 
Negligence. 

Cited  in  Finken  v.  Elm  City  Brass  Co.  73  Conn.  427,  47  Atl.  670,  as  to  establish- 
ment of  fact  of  negligence. 
Appeal  on  facts. 

Followed  in  Thresher  v.  Dyer,  69  Conn.  408,  37  Atl.  979,  and  Bergin  v.  Southern 
New  England  Teleph.  Co.  70  Conn.  67,  39  L.  R.  A.  196,  38  Atl.  888,  refusing  to 
retry  question  of  fact  determined  by  trial  court  proceeding  according  to  rules  of 
law. 

Cited  in   Osborn  v.  Norwalk,  77   Conn.   666.   60  Atl.   645,   holding  determina- 
tion of  questions  purely  as  to  facts  by  trial  court  are  conclusive  on  appeal. 
Homicide  by  act  aimed  at  another. 

Cited  in  note  (63  L.R.A.  668)  on  homicide  by  unlawful  act  aimed  at  an- 
other. 

32  L.  R,  A.  654,  FIDELITY  &  C.  CO.  v.  WATERMAN,  161  111.  632,  44  N.  E.  283. 
Accident  insurance. 

Approved  in  Fidelity  &  C.  Co.  v.  Loewenstein,  46  L.  R.  A.  452,  38  C.  C.  A.  31,  97 
Fed.  19,  Affirming  88  Fed.  477,  holding  inhaling  gas  while  asleep  not  within  ex- 
ception of  injuries  from  "anything  accidentally  or  otherwise  taken,  administered, 
nbsorbod.  or  inhaled." 

Cited  in  Travelers'  Ins.  Co.  v.  Avers,  217  111.  392,  2  L.R.A.(N.S.)  170, 
75  N.  E.  506,  affirming  119  111.  App.  408,  holding  death  by  involuntary  in- 
haling of  gas  which  accidentally  escaped  into  deceased's  room  rendered  insurer 
liable  on  policy  providing  that  it  should  not  cover  death  resulting  from  gas 
or  vapor;  Schmid  v.  Indiana  Travelers  Acci.  Asso.  42  Ind.  App.  494,  85  N.  E. 
1032,  as  to  what  constitutes  death  by  accidental  means. 
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Cited  in  footnotes  to  Preferred  Acci.  Ins.  Co.  v.  Robinson,  61  L.  R.  A.  145.  which 
denies  right  to  recover  under  accident  policy  for  inflammation  of  eyes  from  acci- 
dental contact  with  poison  ivy;  Marj-land  Casualty  Co.  v.  Hudgins,  64  L.  R.  A.  34J). 
which  holds  death  by  accidentally  eating  spoiled  oysters  within  clause  of  policy 
exempting  from  liability  for  injuries  from  poison  or  anything  accidentally  or  other- 
wise taken  or  absorbed. 

Cited  in  notes  (30  L.R.A.(N.S.)  1182)  on  death  or  injury  from  substance 
taken  internally  as  caused  by  external  means;  (2  L.R.A. (N.S.)  169)  on  lia- 
bility of  insurer  for  death  from  inhalation  of  gas;  (1  L.R.A. (N.S.)  423)  on 
injury  to  insured  by  own  act  while  asleep,  as  an  accident. 

Distinguished  in  McGlother  v.  Provident  Mut.  Acci.  Co.  32  C.  C.  A.  320,  60  I.  s. 
App.  705,  89  Fed.  687,  holding  exception  of  "death  resulting  from  poison"  exti-ii-l-< 
to  death  from  poison  taken  in  belief  it  was  medicine;  Kasten  v.  Interstate  Casualty 
Co.  99  Wis.  77,  40  L.  R.  A.  653,  74  N.  W.  534,  holding  septic  poison  from  germs 
propagated  in  cotton  inserted. after  drawing  of  tooth  covered  by  exception  of  in- 
juries from  poison  taken,  administered,  absorbed,  or  inhaled. 
Appeal. 

Followed  in  Case  v.  Phillips,   182  111.  190,  55  N.  E.  66,  holding  objections  not 
raised  in  appellate  court  cannot  be  raised  in  supreme  court. 
Proofs  of  loss. 

Cited  in  United  States  Health  &  Acci.  Ins.  Co.  v.  Harvey,  129  111.  App.  106, 
holding  proofs  of  loss  waived  by  insurance  company  by  denying  all  liability 
under  policy. 

32  L.  R.  A.  656,  PAGE  v.  KUYKENDALL,  161  111.  319,  43  N.  E.  1114. 
Ballots. 

Cited  in  Hope  v.  Flcntge.  140  Mo.  413,  47  L.  R.  A.  828,  41  S.  W.  1002  (dissent- 
ing opinion),  majority  holding  failure  to  erase  group  under  one  party  caption  hav- 
ing nomination  for  only  one  office  invalidates  ballot  for  all  other  offices  in  another 
unerased  column:  Remster  v.  Sullivan,  36  Ind.  App.  403,  75  N.  E.  860,  holding 
where  there  is  more  than  one  office  to  be  filled,  or  different  terms  of  same  office 
at  same  election,  failure  to  designate  for  which  office  or  term  of  office  vot*- 
is  intended  will  invalidate  ballot;  Brand  v.  Nome,  3  Alaska,  41,  holding  ••]!•(•- 
tion  of  officers  of  school  board  to  hold  office  for  different  periods  illegal  where 
ballots  did  not  give  voters  opportunity  to  designate  term  of  office  of  each  candi- 
date; Kerr  v.  Flewelling,  235  111.  331,  85  N.  E.  624,  holding  perfect  cross  not 
essential  to  indicate  choice  and  avoid  distinguishing  the  ballot:  Easterbrooks  v. 
Atwood,  83  Vt.  356,  76  Atl.  109,  Ann.  Cas.  1912  A.  295.  holding  that  when  ballot 
is  so  defective  as  to  express  no  intention  of  votes  whatever,  parol  evidence 
cannot  be  received  to  arrive  at  voter's  intention. 

Distinguished  in  State  ex  rel.  Vogler  v.  Mahncke,  16  Tex.  Civ.  App.  563,  41  S. 
W.  185.  holding  valid  ballot  stating  name  of  candidate,  but  not  office,  evidence 
showing  that  person  was  running  for  particular  office,  and  no  other  of  same  name 
running  for  any  office. 

32  L.  R.  A.  659,  EDEN  v.  PEOPLE,  161  111.  296,  52  Am.  St.  Rep.  365,  43  N.  E. 

1108. 
Sabbath    observance. 

Approved  in  McCurdy  v.  Alaska  &  C.  Commercial  Co.  102  111.  App.  123,  holding 
common  law  does  not  prohibit  pursuit  of  citizen's  ordinary  work  on  Sunday. 

Cited  in  State  v.  Chicago,  B.  &  Q.  R.  Co.  239  Mo.  210,  143  S.  \Y.  7sr>. 
holding  that  "every  day"  in  act  of  1907,  requiring  all  companies  operating 
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railroad  to  "run  at  least  one  regular  passenger  train  each  way  every  day"  in- 
cludes Sunday. 

Contracts. 

Approved  in  Collins  Ice  Cream  Co.  v.  Stephens.  189  111.  205,  59  N.  E.  524,  hold- 
ing valid,  contract  to  perform  Sunday  work  not  disturbing  peace. 

Validity   of   Sunday   laws. 

Cited  in  Foil  v.  People,  66  111.  App.  411,  holding  Sunday  labor  not  criminal  un- 
less disturbing  peace  and  good  order ;  Denver  v.  Bach,  26  Colo.  533,  46  L.  R.  A.  850, 
footnote  p.  848,  58  Pac.  1089,  holding  void,  ordinance  prohibiting  sale  of  clothing 
on  Sunday  without  applying  to  all  kinds  of  merchants ;  State  v.  Sopher,  25  Utah, 
324,  60  L.  R.  A.  470,  footnote  p.  468,  95  Am.  St.  Rep.  845,  71  Pac.  482,  holding 
forbidding  barber  to  exercise  his  trade  on  Sunday  a  proper  exercise  of  police 
power;  Tacoma  v.  Krech,  15  Wash.  298,  34  L.  R.  A.  69,  46  Pac.  255,  holding  ordi- 
nance prohibiting  barbers  from  pursuing  their  calling  for  compensation  on  Sunday 
unconstitutional  as  class  legislation;  State  v.  Dolan,  13  Idaho,  718,  14  L.R.A. 
(N.S.)  1269,  92  Pac.  995,  holding  law  prohibiting  conduct  of  certain  kinds  of 
business  and  permitting  conduct  of  others  on  Sunday  is  constitutional :  Strot- 
man  v.  Com.  137  Ky.  510,  27  L.R.A.(N.S.)  952,  136  Am.  St.  Rep.  299,  125 
S.  W.  1094;  Armstrong  v.  State,  170  Ind.  192,  15  L.R.A.  (N.S.)  650,  84  X.  E. 
3, — holding  act  prohibiting  barbers  to  work  at  their  trade  on  Sunday  is  special 
legislation. 

Cited  in  footnotes  to  People  v.  Havnor,  31  L.  R.  A.  689,  which  sustains  act  pro- 
hibiting barber  from  carrying  on  business  on  Sunday;  Ex  parte  Jentzsch,  32  L.  R. 
A.  664,  which  holds  statute  prohibiting  barbers  carrying  on  business  after  12 
o'clock  on  Sunday,  void;  State  v.  Powell,  41  L.  R.  A.  854,  which  sustains  statute 
making  baseball  playing  on  Sunday  an  offense;  State  v.  Hogriever,  45  L.  R.  A.  504, 
which  sustains  statute  prohibiting  baseball  playing  on  Sunday;  State  ex  rel.  Hoff- 
man v.  Justus,  64  L.  R.  A.  510,  which  sustains  statute  prohibiting  keeping  butcher 
shops  open  on  Sunday,  though  authorizing  sale  of  confectionery  and  tobacco. 

Cited  in  notes  (44  L.  ed.  U.  S.  716)  on  constitutionality  of  statutes  making 
it  unlawful  for  barbers  to  carry  on  business  on  Sunday;  (14  L.R.A.  (N.S.) 
1259)  on  validity  of  classification  in  Sunday  law;  (15  L.R.A. (N.S.)  647)  on 
special  penalty  for  violation  of  Sunday  closing  act. 

Distinguished  in  Breyer  v.  State,  102  Tenn.  106,  50  S.  W.  769,  sustaining  act 
imposing  heavier  penalty  than  on  similar  violations  of  Sunday  law  for  offense  of 
exercising  trade  of  barber;  St.  Louis  v.  De  Lassus,  205  Mo.  588,  104  S.  W. 
12,  sustaining  ordinance  imposing  fine  for  opening  meat  shop  or  selling  meat 
therein  after  9  a.  m.  on  Sunday. 

Disapproved  in  State  v.  Nichols,  28  Wash.  637,  69  Pac.  372,  sustaining  act  pro- 
hibiting keeping  open  places  for  sale  of  goods  on  Sunday,  excepting  hotels,  drug 
stores,  liveries,  and  undertakers;  Ex  parte  North rup,  41  Or.  495,  69  Pac.  445,  sus- 
taining act  prohibiting  business  of  barber  on  Sunday,  as  not  class  legislation, 
though  there  is  no  general  Sunday  law;  State  v.  Bergfeldt,  41  Wash.  239,  83 
Pac.  177,  6  Ann.  Cas.  979,  sustaining  statute  which  prohibits  business  of  bar- 
bering  on  Sunday. 
Constitutional  law. 

Approved  in  Bailey  v.  People,  190  111.  36,  54  L.  R.  A.  841,  footnote  p.  839,  83  Am. 
St.  Rep.  116,  60  N.  E.  98,  holding  void,  restriction  on  number  which  lodging-house 
keepers  may  permit  to  occupy  one  room. 

Cited  in  Chicago  v.  Netcher,  183  111.  Ill,  48  L.  R.  A.  264,  75  Am.  St.  Rep.  93: 
55  N.  E.  707,  holding  void,  ordinance  prohibiting  sellers  of  dry  goods,  etc..  from 
selling  foods;  Ruhstrat  v.  People,  185  111.  142.  49  L.  R.  A.  184,  76  A:n.  St.  Rep. 
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30,  57  N.  E.  41,  holding  unconstitutional,  statute  prohibiting  use  of  flag  for  adver- 
tising, as  depriving  of  a  "privilege;"  Lippman  v.  People.  175  111.  109,  51  X.  E.  872, 
holding  unconstitutional,  statute  granting  special  protection  to  manufacturers  and 
dealers  in  receptacles  for  beverages,  as  giving  exclusive  privileges :  Horwich  v. 
Walker-Gordon  Laboratory  Co.  205  111.  505,  98  Am.  St.  Rep.  254,  68  N.  E.  938, 
holding  act  forbidding  sale  or  use  of  receptacle  stamped  with  trade-mark,  without 
written  consent  of  owner,  unconstitutional  as  class  legislation ;  Gulf,  C.  &  S.  F.  R. 
Co.  v.  Ellis,  165  U.  S.  164,  41  L.  ed.  671,  17  Sup.  Ct.  Rep.  255,  holding  void,  as 
denying  equal  protection  of  laws,  act  imposing  on  railroad  corporations  penalty 
for  failure  to  settle  claims  within  certain  time  of  presentation:  Pierce  v.  Dilling- 
ham,  203  111.  165,  62  L.  R,  A.  894,  67  N.  E.  846,  holding  rule  of  live-stock  commis- 
sioners requiring  tuberculin  test  of  cattle  imported  for  dairy  or  breeding  purposes 
only,  illegal  discrimination;  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  ;JSti.  (;•_» 
L.  R.  A.  142,  66  N.  E.  1005,  holding  that  statute  requiring  weekly  payment  of 
wages  interferes  with  liberty  of  contract  and  deprives  citizens  of  liberty  and  prop- 
erty without  due  process  of  law;  Marshall  &  B.  Co.  v.  Nashville.  lOfl  Tenn.  510, 
71  S.  W.  815.  holding  ordinance  requiring  city  printing  to  bear  union  label  uncon- 
stitutional as  class  legislation;  People  v.  Richards  &  K.  Mfg.  Co.  1  111.  C.  C. 
180,  holding  statute  prohibiting  combinations  to  control  prices  as  amended 
by  proviso  that  in  production  of  commodities  cost  of  which  is  mainly  made  up 
of  wages  it  should  be  unlawful  to  enter  into  agreements  to  maintain  or  in- 
crease wages  is  unconstitutional  because  unequal  and  partial  legislation:  Starno 
v.  People,  222  111.  193,  113  Am.  St.  Rep.  389,  78  N".  E.  61,  holding  statuto 
requiring  every  owner  or  operator  of  coal  mine  to  provide  washroom  at  top 
of  mine  is  special  legislation;  Union  Drainage  Dist.  v.  Smith,  233  111.  424.  i»» 
L.R.A. (N.S.)  295,  84  N.  E.  376,  as  to  "due  process  of  law"  being  synonymous 
with  "law  of  the  land;"  Jordon  v.  State,  51  Tex.  Crim.  Rep.  538r  11  L.R.A. 
(N.S.)  608,  103  S.  W.  633,  14  Ann.  Gas.  616,  holding  statute  making  it  unlaw- 
ful to  issue  in  payment  for  labor  performed  medium  of  payment  redeemable 
or  payable  in  goods  or  merchandise  is  void;  People  ex  rel.  Davis  v.  Xellis.  249 
111.  29,  94  N.  E.  165  (dissenting  opinion),  on  necessity  of  legislative  classifica- 
tion operating  uniformly  upon  all  brought  within  relation  and  circumstances  for 
which  law  provides. 

Cited  in  notes    (123  Am.  St.  Rep.  38)    on  test  of  validity  of  municipal  ordi- 
nance  as   denying   equal   protection    of   the   laws;     (78  Am.  St.    Rep.   265)    on 
acts  which  legislature  may  declare  criminal. 
Police  power. 

Cited  in  Horwich  v.  Walker-Gordon  Laboratory  Co.  205  111.  505,  98  Am.  St.  Rep. 
254,  68  N.  E.  938,  holding  statute  forbidding  sale  or  use  of  receptacle  stamped  with 
trade-mark,  without  written  consent  of  owner,  not  sustainable  under  police 
power;  Chicago  v.  Gunning  System,  214  111.  639,  70  L.R.A.  237,  73  N.  E.  1035, 
•2  Aim.  Gas.  892,  holding  regulation  of  use  of  signs  on  streets  and  public 
places  is  within  police  power  of  city:  People  ex  rel.  Sontag  v.  KriifO.  1  111. 
C.  C.  539,  holding  that  what  constitutes  police  power  is  question  of  law  for 
court;  State  ex  rel.  Galle  v.  New  Orleans,  113  La.  380,  67  L.R.A.  75.  36  So. 
999,  2  Ann.  Cas.  92,  holding  individual  citizen  cannot  be  denied  right  to  en- 
gage in  business  of  liquor  selling  in  place  and  under  conditions  where  ami  under 
which  others  having  no  better  qualifications  than  he  are  so  engaged,  when 
legislature  has  legalized  such  business. 

Cited  in  footnotes  to  Bessette  v.  People.  56  L.  R,  A.  558,  which  holds  void,  re- 
quirement that  horseshoers  practise  business  for  four  years,  submit  to  examina- 
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tion.  and  pay  license  fee;  State  v.  Ray,  60  L.  R.  A.  634,  which  holds  unauthorized, 
ordinance  for  closing  stores  at  7:30  p.    M.,  except  Saturdays. 

32  L.  R.  A.  664,  Ex  parte  Jentzsch,  112  Cal.  468,  44  Pac.  803. 
Constitutional  law;   Sunday  or  holiday  lawa. 

Cited  in  Denver  v.  Bach,  26  Colo.  532,  46  L.  R.  A.  850,  footnote  p.  848.  58  Pac. 
1089,  holding  void,  ordinance  prohibiting  sale  of  clothing  on  Sunday  without  ap- 
plying to  all  kinds  of  merchants;  State  v.  Sopher,  25  Utah,  324,  60  L.  R,  A.  470, 
footnote  p.  468,  95  Am.  St.  Rep.  845,  71  Pac.  482,  sustaining  act  forbidding  bar- 
ber to  exercise  his  trade  on  Sunday;  Stratman  v.  Com.  137  Ky.  508,  27  L.R.A. 
(N.S.)  952.  136  Am.  St.  Rep.  299,  125  S.  W.  1094;  Armstrong  v.  State,  170 
Ind.  192.  15  L.R.A.  (N.S.)  649,  84  N.  E.  3,--holding  act  prohibiting  barbers  to 
work  at  their  trade  on  Sunday  is  special  legislation;  Tacoma  v.  Krech,  15  Wash. 
298,  34  L.R.A.  69,  46  Pac.  255,  holding  ordinance  prohibiting  barbers  from  pur- 
suing their  calling  on  Sunday  for  compensation  is  void. 

Cited  in  footnotes  to  Eden  v.  People,'  32  L.  R.  A.  659,  which  holds  statute  pro- 
hibiting barbers  alone  from  carrying  on  business  on  Sunday  void;  Tacoma  v. 
Krech,  34  L.  R.  A.  68,  which  holds  invalid,  ordinance  against  barbers  pursuing 
calling  on  Sunday;  State  v.  Powell,  41  L.  R.  A.  854,  which  sustains  statute  mak- 
ing baseball  playing  on  Sunday  an  offense;  State  v.  Hogriever,  45  L.  R.  A.  504, 
which  sustains  statute  prohibiting  baseball  playing  on  Sunday;  State  ex  reL 
Hoffman  v.  Justus,  64  L.  R.  A.  510,  which  sustains  statute  prohibiting  keeping 
butcher  shops  open  on  Sunday,  though  authorizing  sale  of  confectionery  and  to- 
bacco; Watson  v.  Thomson,  59  L.  R.  A.  602,  which  denies  city's  power  to  prevent 
carrying  on  of  lawful  avocation  on  Christmas  day. 

Cited  in  notes  (44  L.  ed.  U.  S.  716)  on  constitutionality  of  statutes  making 
it  unlawful  for  barbers  to  carry  on  business  on  Sunday;  (14  L.R.A. (N.S.)  1259) 
on  validity  of  classification  in  Sunday  law. 

Distinguished  in  State  v.  Dolan,  13  Idaho,  717,  14  L.R.A.(N.S.)  1269,  92 
Pac.  995,  sustaining  law  which  prohibits  engaging  in  various  kinds  of  business 
on  Sunday  and  exempts  certain  others  from  its  operation;  St.  Louis  v.  De 
Lassus,  205  Mo.  588,  104  S.  W.  12,  sustaining  ordinance  imposing  fine  for 
opening  meat  shop  or  selling  meat  therein  after  9  a  m.  on  Sunday. 

Disapproved  in  Ex  parte  Northrup,  41  Or.  495,  69  Pac.  445;   State  v.  Berg- 
feldt,  41   Wash.  239,  83  Pac.   177,  6   Ann.   Cas.  979,— sustaining  statute  which 
prohibit*   business  of  barfyering  on  Sunday. 
Dlscrimiimtion. 

Approved  in  Johnson  v.  Goodyear  Min.  Co.  127  Cal.  16,  47  L.  R.  A.  343,  78 
Am.  St.  Rep.  17.  59  Pac.  304,  holding  unconstitutional,  act  establishing  liens  in 
favor  of  employees  on  property  of  corporations  doing  business  in  state;  State 
v.  Garbroski.  1 1 1  Iowa,  499,  56  L.  R.  A.  572,  82  Am.  St.  Rep.  524,  82  N.  W.  959: 
holding  unconstitutional,  act  exempting  veterans  from  requirement  as  to  ped- 
dlers' license;  Gibbs  v.  Tally,  133  Cal.  377,  60  L.  R.  A.  817,  65  Pac.  970,  holding 
unconstitutional,  act  requiring  building  contract  to  be  secured  by  bond. 

Cited  in  State  ex  rel.  Lewis  v.  Smith,  158  Ind.  571,  63  L.  R.  A.  129,  63  N. 
E.  214  (dissenting  opinion),  majority  sustaining  act  deducting  from  assessed 
value  of  land,  for  taxation,  mortgage  debt  not  exceeding  $700;  Re  Finley,  1 
Cal.  App.  207,  81  Pac.  1041,  holding  equal  protection  of  law  is  not  denied  by 
statute  making  it  special  offense  punishable  with  death  for  person  undergoing 
life  sentence  in  state  prison  to  commit  assault  with  malice  aforethoxight  upon 
another  person  with  deadly  weapon  or  instrument,  or  with  means  likely  to  pro- 
duce great  bodily  injury;  Board  of  Directors  v.  Nye,  8  Cal.  App.  536,  97  Pac. 
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208,  holding  law  for  a  relief  home  for  dependent  relatives  of  soldiers  was  special 
but  founded  on  a  valid  classification;  Rauer  v.  Williams,  118  Cal.  408,  50  Pac. 
691,  holding  act  providing  scheme  for  collection  of  fees  as  protection  to  mu- 
nicipality applying  only  to  cities  and  cities  and  counties  having  population 
of  over  one  hundred  thousand  inhabitants  is  special  legislation. 

Cited  in  note  (93  Am.  St.  Rep.  112)  on  constitutional  inhibition  again~t 
special  legislation  where  general  law  can  be  made  applicable. 

Distinguished  in  Henley  v.  State,  98  Tenn.  698,  39  L.  R.  A.  136,  41  S.  \V. 
352,  sustaining  act  providing  for  costs  in  certain  criminal  actions  and  denying 
them  in  others,  as  not  unreasonable  classifications;  Morris  v.  Stout,  110  Iowa. 
662,  50  L.  R.  A.  99,  78  N.  W.  843,  sxistaining  act  for  punishment  of  man  de- 
serting, without  cause,  woman  whom  he  married  to  escape  prosecution. 
Police  power. 

Cited  in  Re  McCapes,  157  Cal.  28,  106  Pac.  229,  holding  that  question  as  to 
tvhether  or  not  constitutional  rights  of  citizen  as  to  his  person  or  property  is 
invalid  by  exercise  of  police  power,  is  judicial  question;  Ex  paite  Dickey,  144 
Gal.  239,  66  L.R.A.  930,  103  Am.  St.  Rep.  82.  77  Pac.  924,  1  Ann.  fas.  4-2*. 
holding  statute  which  limits  amount  receivable  by  employment  agents  for  their 
services  is  not  a  valid  exercise  of  the  police  power;  Ex  parte  Drexel,  147 
Cal.  765,  2  L.R.A. (N.S.)  593,  82  Pac.  429,  3  Ann.  Gas.  878,  holding  act  whi.-h 
makes  issuance  of  trading-stamps  and  coupons  misdemeanor  is  void:  Ex  part*- 
Dietrich,  149  Cal.  106,  5  L.R.A. (N.S.)  873,  84  Pac.  770,  holding  act  requiring 
packages  of  butter  which  owner  proposes  to  sell  between  certain  weights  to 
have  weight  marked  thereon  in  letters  or  figures  not  less  than  one  fourth  of 
an  inch  high  is  void;  State  v.  Redmon,  134  Wis.  110,  14  L.R.A. (N.S.)  236,  126 
Am.  St.  Rep.  1003,  114  N.  W.  137,  15  Ann.  Cas.  408,  holding  statute  giving 
person  who  pays  for  double  lower  berth  in  sleeping  car  right  to  direct  whether 
upper  berth  shall  be  open  or  closed,  unless  actually  occupied  by  some  other 
person  is  unconstitutional;  Bonnett  v.  Vallier,  136  Wis.  215,  17  L.R.A. (N.S.) 
496,  128  Am.  St.  Rep.  1061,  116  N.  W.  885,  holding  legislation  as  to  tenement 
houses  prescribing  details  of  construction,  etc.,  with  great  particularity  is  un- 
constitutional; American  Surety  Co.  v.  Shallenberger,  183  Fed.  641,  holding  that 
state  has  no  power  to  prescribe  rates  to  be  charged  by  surety  company. 

Cited  in  note    (78  Am.  St.  Rep.  265)    on  acts  which  legislature  may  declare 
criminal. 
Meaning;  of  "liberty." 

Cited  in  Pierce  v.  Stablemen's  Union,  156  Cal.  78,  103  Pac.  324,  holding  con- 
stitutional liberty  means  more  than  mere  personal  freedom  and  includes  right 
freely  to  labor  and  to  own  fruits  of  one's  toil. 

32  L.  R.  A.  667,  WIGGINS  v.  MUSCUPIABE  LAND  & -WATER  CO.   113  Cal. 

182,  54  Am.   St.  Rep.  337,  45   Pac.    160. 
Riparian    rigrhts. 

Followed  in  Smith  v.  Corbit,  116  Cal.  592,  48  Pac.  725,  holding  court  may,  when 
parties'  interests  conserved,  apportion  flow  ot  water  by  periods  of  time. 

Cited  in  Jones  v.  Conn,  39  Or.  38,  54  L.  R.  A.  633.  C34,  footnote  p.  630,  87  Am. 
St.  Rep.  634,  64  Pac.  855,  sustaining  riparian  right  to  use  water  for  irrigating 
nonriparian  land;  Craig  v.  frafton  Water  Co.  141  Cal.  1S2,  74  Pac.  7t>2,  holding 
that  upper  proprietor  entitled  to  use  water  for  domestic  purposes  and  for  waU-r- 
ing  stock  should  have  his  share  apportioned  by  periods  of  time  rather  than  by 
division  of  its  quantity;  Katz  v.  Walkinshaw,  141  Cal.  124,  G4  L.  R.  A.  249,  99 
Am.  St.  Rep.  35,  74  Pac.  766,  holding  common-law  rule  not  applicable  when, 
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owing  to  different  physical  features  and  climatic  conditions,  it  would  tend  to 
cause  injustice  and  wrong;  Pomona  Land  &  Water  Co.  v.  San  Antonio  Water 
Co.  152  Cal.  623,  93  Pac.  881,  holding  salvage  and  developed  water  belongs 
to  party  who  saves  or  develops  it;  Fuller  v.  Sharp,  33  Utah,  444,  94  Pac.  813, 
holding  water  saved  which  would  be  lost  by  absorption  or  evaporation  may  be 
diverted  by  riparian  owner  saving  it;  Turner  v.  James  Canal  Co.  155  Cal.  95, 
22  L.R.A.(N.S.)  407,  132  Am.  St.  Rep.  59,  99  Pac.  520,  17  Ann.  Cas.  823, 
holding  upper  riparian  owner  is  entitled  to  reasonable  use  of  waters  of  stream 
for  irrigation,  though  flow  to  lower  proprietor  be  diminished,  and  substantial 
inconvenience  caused  him  in  his  use  of  stream;  Herculas  Water  Co.  v.  Fer- 
nandez, 5  Cal.  App.  735,  91  Pac.  401,  holding  extent  of  riparian  right  is  to  be 
measured  by  area  of  land  adjacent  to  stream  and  within  watershed;  Wutchumna 
Water  Co.  v.  Pogue,  151  Cal.  112,  90  Pac.  362,  holding  party  resting  claim 
to  portion  of  waters  of  stream  upon  his  riparian  ownership  must  properly 
plead  his  riparian  rights,  the  amount  of  his  irrigable  riparian  lands  and  amount 
of  water  reasonably  necessary  for  his  use  upon  such  lands;  Hough  v.  Porter,  51 
Or.  380,  95  Pac.  732,  and  citing  cited  case  on  distribution  of  water  among 
riparian  owners;  Watkins  Land  Co.  v.  Clements,  98  Tex.  586,  70  L.R.A.  968, 
107  Am.  St.  Rep.  653,  86  S.  W.  733,  holding  courts  have  authority  to  ascertain 
relative  rights  of  riparian  owners  and  to  regulate  manner  of  using  the  water. 

Cited  in  footnote  to  Warren  v.  Westbrook  Mfg.  Co.  35  L.  R.  A.  388,  which 
authorizes  division  in  equity  of  use  of  water  power  to  adjust  rights  of  all  parties. 

Cited  in  note  (46  L.  R.  A.  176)  on  periodical  appropriation  of  water. 
<  oiM-liisi  \  t-nc-Hs   of  findings   of  trial  court. 

Cited  in  Sansouver  v.  Glenlyon  Dye  Works,  28  R.  I.  541,  68  Atl.  545,  holding 
decision  of  trial  judge  that  juror  is  indifferent  between  parties  and  qualified 
will  stand  unless  appellate  court  is  convinced  that  it  is  so  unsupported  by 
evidence  as  to  be  abuse  of  discretion. 

32  L.  R.  A.  671,  KROMER  v.  FRIDAY,  10  Wash.  621,  39  Pac.  229. 
Presumptions    from    marriage   ceremony. 

Cited    in    note    (16    L.R.A.  (N.S.)    100)    on    presumption    flowing    from    mar- 
riage ceremony. 
Community    rights    in    land. 

Approved  in  Ahern  v.  Ahem,  31  Wash.  336,  96  Am.  St.  Rep.  912,  71  Pac.  1023, 
holding  lands  acquired  under  homestead  laws,  but  of  which  husband  did  not  re- 
ceive patent  until  after  death  of  his  wife,  is  community  property. 

Cited  in  McCune  v.  Essig,  122  Fed.  592,  holding  patent  issued  to  wife  after 
death  of  husband  conveys  full  legal  title  to  her;  Curry  v.  Wilson,  57  Wash. 
513,  107  Pac.  367,  holding  homestead,  title  to  which  passes  to  husband  from 
United  States  during  lifetime  of  husband  and  wife  is  community  property; 
Guye  v.  Guye,  63  Wash.  353,  37  L.R.A. (N.S.)  192,  115  Pac.  731,  holding  that 
coal  and  mining  claims  acquired  from  government  during  marriage  are  separate 
and  not  community  property. 

Cited  in  notes  (126  Am.  St.  Rep.  116)  on  what  is  community  property: 
(96  Am.  St.  Rep.  924)  on  real  property  granted  by  government  to  citizen  as 
separate  or  community  property;  (26  L.R.A.  (N.S.)  1118)  on  applicability  of 
state  community-property  laws  to  realty  acquired  from  Federal  government. 

Distinguished  in  Forker  v.  Henry,  21  Wash.  237.  57  Pac.  811.  holding  homestead 
settled  and  improved  by  woman  before  marriage,  her  separate  property,  though 
final  proof  made  and  patent  issued  after;  Cunningham  v.  Krutz,  41  Wash.  193, 
L.R.A.  Au.  Vol.  IV.— 58. 
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7  L.R.A.(N.S.)   970,  83  Pac.  109,  holding  where  wife  died  within  third  year  of 
residence   period,   husband   commuted   homestead   rights   and   made   final    proof, 
paving  cash  and  procuring  patent  to  himself  husband  took  title  as  his  sole  and 
separate  property,  under  Federal  decisions. 
;;  iii  ii  i>  of  Infant  party  to  suit. 

Cited  in  Missouri  P.  R.  Co.  v.  Lasca,  79  Kan.  319,  21  L.R.A.(N.S.)  343,  99 
Pac.  616,  17  Ann.  Gas.  605,  setting  aside  judgment  rendered  by  consent  of 
parents  for  amount  which  was  agreed  upon  between  parents  and  railroad  com- 
pany as  compensation  for  injury  of  their  infant  child;  Wilson  v.  Hubbard,  39 
Wash.  681,  82  Pac.  154,  holding  judgment  entered  against  minor  upon  proper 
service  is  not  void  but  merely  voidable,  and  is  valid  unless  attacked  within 
proper  period  after  disability  of  infancy  has  ceased  to  exist;  Byrnes  v.  Butte 
Brewing  Co.  44  Mont.  338,  119  Pac.  788,  holding  that  infant  represented  in 
action  at  law  by  guardian  ad  litem  may  not  complain  on  appeal  of  errors  oc- 
curring at  trial  not  affecting  his  substantial  rights,  where  counsel  failed  to 
make  objections. 

Cited  in  footnotes  to  Warren  v.  Union  Bank,  43  L.  R.  A.  256,  which  holds  void, 
mortgage  of  infant's  property  under  order  of  court  for  sole  purpose  of  paying 
unauthorized  debt  incurred  by  guardian;  Beliveau  v.  Amoskeag  Co.  44  L.  R.  A. 
167,  which  holds  binding,  settlement  of  suit  by  infant  plaintiff's  attorney  of  record 
after  his  discharge. 

Distinguished  in  Morrison  v.  Morrison,  25  Wash.  473,  65  Pac.  779,  holding  child 
not  bound  by  error  of  trial  court  in  admitting  proof  in  action  on  father's  will, 
showing  intention  to  omit  mention  of  child,  and  may  vacate  judgment  at  ma- 
jority. 
Res  jndicata. 

Cited  in  Compton  v.  Seattle,  38  Wash.  525,  80  Pac.  757,  holding  judgment 
in   condemnation   proceedings   is   good   defense   to   action   to  enjoin   proceedings 
to  improve  in  accordance  with  award. 
Compulsory   partition. 

Cited   in   note    (101   Am.   St.   Rep.    873)    on   effect   of   compulsory   partition. 

32  L.  R.  A.  694,  PEOPLE  v.  SILBERWOOD,  110  Mich.  103,  67  N.  W.  1087. 
it  in  lit*  of  riparian  owner. 

Followed  in  Sherwood  v.  State  Land  Office,  113  Mich.  228,  71  N.  W.  532,  hold- 
ing island  in  Great  Lake  belongs  to  state,  and  not  riparian  owner. 

Approved  in  State  v.  Lake  St.  Clair  Fishing  &  Shooting  Club,  127  Mich.  590, 
87  N.  W.  117,  holding  land  connected  with  island  in  Great  Lake,  part  generally 
a  little  above  and  part  slightly  below  level,  but  sometimes  covered,  swamp  land 
belonging  to  state. 

Cited  in  People  v.  Warner.  116  Mich.  232,  74  N.  W.  705,  holding  marshy  island 
appearing  in  Great  Lake  since  act  of  Congress  granting  swamp  land  to  state 
belongs  to  state;  Brown  v.  Parker,  127  Mich.  391,  86  N.  W.  989,  holding  marsh 
land  on  edge  of  Great  Lake,  surveyed  by  Federal  government,  conveyed  by  it  to 
state  and  by  state  to  private  purchaser,  subject  to  absolute  ownership  of  pur- 
chaser; Stuart  v.  Greanyea,  154  Mich.  136,  25  L.R.A.(N.S-)  263,  117  N.  W. 
655,  holding  right  to  fish  in  Great  Lakes  is  public  right  extending  to  all  por- 
tions of  those  lakes. 

Cited  in  footnotes  to  Hall  v.  Alford,  38  L.  R.  A.  205,  which  denies  right, 
without  owner's  consent,  to  hunt  wild  fowl  in  boats  on  marsh  surrounding  is- 
land which  is  sometimes  dry,  though  sometimes  water  is  a  foot  deep :  Xew 
England  Trout  &  Salmon  Club  v.  Mather,  33  L.  R.  A.  569,  which  denies  right 
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of  action  for  mere  crossing  of  uncultivated  land  to  reach  public  waters  for  pur- 
pose of  fishing. 

Cited   in  note    (23   Eng.   Rul.   Cas.   190)    on   ownership   of  riparian   owner  to 
thread  of  stream. 
Title  to  bed  of   Great   Lakes. 

Cited  in  Olds  v.  State  Land  Office,  150  Mich.  150,  112  N.  W.  952,  holding 
title  to  fee  of  land  constituting  part  of  bed  of  the  Great  Lakes  passed  to 
state  by  virtue  of  its  admission  into  the  Union;  Ainsworth  Munoskong  Hunting 
&  Fishing  Club,  159  Mich.  64,  123  N.  W.  802,  holding  title  outside  meander 
line  of  Great  Lakes  is  held  in  trust  by  state  for  use  of  its  citizens  among 
which  is  common  right  to  fish  and  hunt,  also  holding  certain  waters  to  be 
part  of  Lake  Huron;  State  v.  Venice  of  America  Land  Co.  160  Mich.  702,  125 
N.  W.  770,  holding  state  in  its  sovereign  capacity  holds  title  to  bed  of  Great 
Lakes  in  trust  for  the  people  for  purposes  of  navigation,  fishing,  etc.;  United 
States  v.  Chandler-Dunbar  Water  Power  Co.  209  U.  S.  452,  52  L.  ed.  888,  28 
Sup.  Ct.  Rep.  579,  affirming  81  C.  C.  A.  221;  152  Fed.  391,  as  to  title  to  lands 
under  the  Great  Lakes. 

32  L.  R.  A.  697,  STATE  ex  rel.  MILSTED  v.  BUTTE  CITY  WATER  CO.  18  Mont. 

199,  56  Am.  St.  Rep.  574,  44  Pac.  966. 
Denial. 

Followed  in  Rossiter  v.  Loeber,  18  Mont.  385,  45  Pac.  560,  holding  bad,  denial 
stating  defendant  without  knowledge  or  information  sufficient  to  form  belief, 
and  therefore  denies,  etc. 

Cited  in  Golden  v.  Spokane  &  I.  E.  R.  Co.  20  Idaho,  535,  118  Pac.  1077, 
holding  denial  upon  information  and  belief  sufficient  under  code. 

Cited  in  note   (133  Am.  St.  Rep.  106,  107)  as  to  when  denials  on  information 
and   belief  are  permissible. 
Water  and  sas  companies. 

Cited  in  Crumley  v.  Watauga  Water  Co.  99  Tenn.  426,  41  S.  W.  1058,  holding 
water  company  cannot  refuse  to  supply  water  to  citizen  until  he  pays  previous 
indebtedness  for  which  company  had  taken  his  due  bill;  Watauga  Water  Co.  v. 
Wolfe,  99  Tenn.  431,  63  Am.  St.  Rep.  841,  41  S.  W.  1060,  holding  company  may 
refuse  to  supply  one  failing  to  comply  with  reasonable  rule  requiring  closing 
of  hydrants  when  not  in  use:  State  ex  rel.  Wood  v.  Consumers  Gas  Trust  Co. 
157  Ind.  352,  55  L.  R.  A.  248.  61  N.  E.  674,  holding  gas  company  having  power  of 
eminent  domain  may  be  compelled  to  permit  participation  in  supply  of  gas  fur- 
nished by  it:  Vanderberg  v.  Kansas  City  Missouri  Gas  Co.  126  Mo.  App.  606. 
105  S.  W.  17,  holding  gas  company  cannot  refuse  to  furnish  gas  to  married 
woman  on  ground  she  is  not  lawful  head  of  family,  nor  on  ground  she  declines 
to  pay  gas  bill  incurred  by  husband,  but  it  may  refuse  to  do  so  if  contract 
is  not  between  herself  and  it  or  if  she  is  not  tenant  of  premises  to  be  fur- 
nished with  gas:  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids,  144  Iowa,  441. 
138  Am.  St.  Rep.  299.  120  X.  W.  966,  holding  that  gas  company  may  adopt  rule 
requiring  security  as  payment  in  advance  for  gas.  provided  rule  is  reasonable. 

Cited  in  footnotes  to  Indiana  Nat.iral  &  Illuminating  Gas  Co.  v.  State,  57  L. 
R.  A.  761,  which  denies  right  of  natural  gas  company  to  discriminate  against 
single  consumer  by  enforcing  meter  rate,  instead  of  flat  rate,  against  him : 
Souther  v.  (Horn-ester,  6fl  L.R.A.  SO'.t.  which  sustains  right  to  charge  higher 
rates  for  water  furnished  owners  of  summer  cottages  in  outlying  districts. 

Cited    in    notes    (61    L.R.A.    106)    on    rights    and   duties    of    water    company: 
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(81  Am.  St.  Rep.  480)   on  liability  of  water  companies;    (33  L.R.A.(N.S-)   1015) 
on  right  of  water  company  to  refuse  to  deal  with  tenant. 

Distinguished  in  Kelsey  v.  Fire  &  Water  Comrs.  113  Mich.  222,  37  L.  R.  A. 
679,  71  N.  W.  589,  holding  owner  of  office  building  cannot  compel  water  com- 
missioners to  deal  separately  with  individual  tenants:  Cunningham  v.  lola. 
86  Kan.  90,  119  Pac.  317,  holding  that  ordinance  by  city  furnishing  natural 
gas  to  inhabitants  is  not  unreasonable  because  it  provides  that  owners  of  tenant 
property  will  be  dealt  with  only,  unless  separate  service  pipes  for  each  tenant 
are  supplied. 
Electric  ligrht  companies. 

Cited  in  State  ex  rel.  Deeney  v.  Butte  Electric  &  P.  Co.  43  Mont.  123,  115 
Pac.  44,  holding  that  electric  light  company  may  be  compelled  to  furnish  elec- 
tricity to  all  persons  along  its  lines  who  comply  with  its  reasonable  rules. 
Statutory    construction. 

Followed  in  Largey  v.  Chapman,  18  Mont.  567,  46  Pac.  808,  and  Stadler  v. 
Jrtrst  Nat.  Bank,  22  Mont.  203,  74  Am.  St.  Rep.  582,  56  Pac.  Ill,  holding  legis- 
lature in  adopting  statute  of  another  state  adopts  construction  given  it  in  that 
state. 

Cited  in  Oleson  v.  Wilson,  20  Mont.  552,  63  Am.  St.  Rep.  639,  52  Pac.  372 
(dissenting  opinion),  majority  holding  courts  not  bound  by  construction  of  stat- 
ute, adopted  from  another  state,  of  courts  of  that  state,  when  opposed  to  spirit 
of  decisions  of  adopting  state. 

32  L.  R.  A.  700,  SUBURBAN  ELECTRIC  CO.  v.  NUGENT,  58  N.  J.  L.  658,  34 

Atl.    1069. 
Presumption  as  to  negligence. 

Approved  in  Paynter  v.  Bridgeton  &  M.  Traction  Co.  67  N.  J.  L.  625,  52  Atl. 
367,  holding  a  fall  while  alighting  from  street  car  not  such  fact,  standing  alone, 
as  raises  presumption  of  negligence  of  company. 

Cited  in  Cass  v.  Sanger,  77  N.  J.  L.  414,  71  Atl.  1126,  holding  lower  tenant 
suing  upper  tenant  of  building  for  damage  to  stock  by  water  from  above  is  not 
entitled  to  application  of  rule  of  res  ipsa  loquitur  unless  he  shows  damage  did 
not  result  in  any  other  way  than  from  faucets  or  fixtures  within  upper  ten- 
ant's control;  Kennedy  v.  Netherlands  American  Steam  Xav.  Co.  76  N.  J.  L.  622, 
72  Atl.  382,  holding  plaintiff  in  action  to  recover  for  negligently  causing  person's 
death  is  required  in  absence  of  direct  evidence,  to  show  circumstances  uitstifying 
inference  deceased's  death  was  due  to  employer's  neglect  of  duty  and  exclude 
idea  it  was  due  to  cause  for  which  employer  was  not  responsible:  Rhohovsky  v. 
New  Jersey  Worsted  Spinning  Co.  76  N.  J.  L.  546,  70  Atl.  170.  holding  plain- 
tiff in  action  for  alleged  negligent  personal  injury,  in  case  there  is  no  direct 
evidence  as  to  what  caused  injury,  has  burden  of  excluding  other  possible  causes 
with  which  defendant  was  unconnected. 

Cited  in  footnotes  to  Parish  v.  Western  &  A.  R.  Co.  40  L.  R.  A.  364,  which 
holds  presumption  of  negligence  from  killing  person  on  track  overcome  by  show- 
ing that  person  was  sitting  or  lying  on  track  at  night;  McLane  v.  Perkins.  4:J 
L.  R,  A.  487,  which  denies  presumption  of  freedom  from  contributory  negligence 
of  employee  drowned  while  usinjr  leaky  punt. 
Recovery  for  death  on  circumstantial  evidence. 

Cited  in  Chester  v.  Cape  May  Real  Estate  Co.  78  N.  J.  L.  133.  138  Am.  St. 
Rep.  614.  73  Atl.  836,  holding  that  in  action  for  wrongful  death,  in  absence 
of  direct  evidence,  of  fact,  plaintiff  must  show  existence  of  circumstances  justi- 


917  L.  R.  A.  CASES  AS  AUTHORITIES.  [32  L.R.A.  703 

fying   inference  that   death   was   caused   by   defendant's   wrongful   act   and   ex- 
cluding idea  that  it  was  due  to  any  other  cause. 

Cited   in  note    (2   L.R.A.  (N.S.)    905,   907)    on  recovery  for  death   on  circum- 
stantial evidence. 
Highways. 

Approved  in  Mahnken  v.  Monmouth,  62  N.  J.  L.  408,  41  Atl.  921,  holding  trav- 
eler has  right  to  assume  bridge  free  from  unguarded  obstructions  and  dangers. 
—  Electric    wires. 

Approved  in  New  York  &  N.  J.  Teleph.  Co.  v.  Bennett,  62  N.  J.  L.  743,  42  Atl. 
759,  holding  owners  of  franchise  to  maintain  wires  in  highway  bound  to  use  rea- 
sonable care  not  to  injure  others. 

Cited  in  Gannon  v.  Laclede  Gaslight  Co.  145  Mo.  538,  43  L.  R.  A.  516,  47  S. 
W.  907  (dissenting  opinion),  majority  holding  that  after  plaintiff  makes  prima 
facie  case  showing  damage  caused  by  defendant's  wire  being  down  in  alley,  bur- 
den is  on  defendant  to  show  no  fault  of  servants;  Walter  v.  Baltimore  Electric 
Co.  109  Md.  525,  22  L.R.A.(N.S.)  1181,  71  Atl.  953,  holding  injury  of  person 
upon  surface  of  street  by  contact  with  hanging  or  fallen  wire  is  prima  facie 
evidence  of  negligence  on  part  of  owner  of  wire;  Shawnee  Light  &  P..  Co.  v. 
Sears,  21  Okla.  25,  95  Pac.  449,  holding  proof  that  person  walking  along  side- 
walk came  in  contact  with  electric  appliance  and  was  injured  is  sufficient  to 
render  electric  light  company  liable. 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
which  holds  want  of  sufficient  assistance  to  promptly  replace  wires  broken  by 
severe  storm  not  excuse,  as  matter  of  law,  for  delay;  Boyd  v.  Portland  General 
Electric  Co.  57  L.  R.  A.  619,  which  holds  electric  light  company  liable  for  injury 
by  wire  broken  during  storm;  Thomas's  Administrator  v.  Maysville  Gas  Co.  53 
L.  R.  A.  147,  which  requires  corporation  sending  electricity  into  street  railway 
company's  wires  to  see  to  their  insulation;  Hebert  v.  Lake  Charles  Ice,  Light,  & 
Waterworks  Co.  64  L.  R.  A.  101,  which  holds  absolute  duty  imposed  on  electric 
light  company  to  keep  its  wires  insulated  so  as  to  prevent  injurious  contact 
with  them. 

Cited  in  notes  (100  Am.  St.  Rep.  528)  on  duties  and  liabilities  of  electric 
corporations;  (22  L.R.A. (N.S.)  1170)  on  injuries  from  electric  wires  in  high- 
way; (1  Brit.  Rul.  Cas.  799)  on  duty  to  protect  traveler  from  electricity  from 
wires  on  highway;  (22  L.R.A. (N.S. )  1189)  on  duty  to  ascertain  danger  before 
passing  under  wire  over  highway. 

32  L.  R.  A.  701,  FULPER  v.  FULPER,  54  N.  J.  Eq.  431,  55  Am.  St.  Rep.  590, 

34  Atl.  1063. 
Tenancy  by  entirety. 

Cited  in  Aubry  v.  Schneider,  69  N.  J.  Eq.  630,  60  Atl.  929,  holding  tenancy 
by  entirety  arises  where  an  estate  in  land  is  devised  to  husband  and  wife,  or 
where  joint  purchase  is  made  by  them  during  coverture,  there  being  no  words 
in  devise  or  conveyance  showing  grantor  intended  them  to  take  either  as  joint 
tenants  or  tenants  in  common. 

Cited  in  footnote  to  Johnston  v.  Johnston,  61  L.  R.  A.  166,  which  holds  es- 
tate by  entirety  not  created  by  giving  note  secured  by  deed  of  trust  to  husband 
and  wife  for  loan,  part  of  which  advanced  by  each. 

32  L.  R,  A.  703,  PICKSLAY  v.  STARR,  149  N.  Y.  432,  52  Am.  St.  Rep.  740,  44 

N.  E.  163. 
Checks. 

Cited  in  People  v.  Shepprrd,  37  App.  Div.  123,  55  N.  Y.  Supp.  1130,  holding 
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obligors  on  bond  of  depositary  of  county  funds  liable  for  amount  of  check  given 
by  outgoing  to  ingoing  treasurer,  and  deposited  as  if  currency;  Pawson  v.  Mil- 
ler, 66  App.  Div.  13,  72  N.  Y.  Supp.  1011,  holding  destruction  by  drawer  of  check 
in  hands  of  constable,  to  whom  it  was  given  in  satisfaction  of  judgment,  con- 
version. 
Delay  in  disaffirmance  of  contract. 

Cited  in  Hallahan  v.  Webber,  7  App.  Div.  123,  40  N.  Y.  Supp.  103,  and  Kauf- 
mann  v.  McLaughlin,  24  Misc.  605,  54  N.  Y.  Supp.  160,  holding  delay  fatal  to 
action  to  rescind  contract  on  ground  of  misrepresentations. 
Glfs. 

Cited  in  Bowron  v.  De  Selding,  105  App.  Div.  502,  94  N.  Y.  Supp.  292,  hold- 
ing gift  of  stock  not  established  where  evidence  of  intention  of  alleged  donor 
to  give  was  wanting;  Bayley  v.  Bayley,  141  App.  Div.  244,  126  N.  Y.  Supp. 
102,  holding  that  gift  is  consummated  where  father  authorizes  issuance  of  new 
certificates  of  stock  in  children's  name,  he  'being  entitled  to  original  certifi- 
cates as  distributee  of  deceased  wife:  Anderson  v.  Fry,  123  App.  Div.  54,  107 
X.  Y.  Supp.  916,  holding  voluntary  transfer  or  gift  is  as  much  protected  by 
law  as  is  transfer  or  contract  for  full  consideration;  McNevins  v.  Prudential 
Ins.  Co.  57  Misc.  610,  108  N.  Y.  Supp.  745,  holding  transfer  of  insurance  policy 
as  gift  requires  no  consideration,  depends  upon  no  agreement,  but  only  upon 
voluntary  act  of  insured  and  is  accomplished  by  delivery  of  policy  to  donee; 
Fowler  v.  Fowler,  135  Fed.  407,  holding  equity  will  not  revoke  fully  executed 
gift  unless  it  was  wrongfully  obtained. 

Cited  in  notes  (27  L.R.A.  (N.S.)  309)  on  check  or  note  as  subject  of  gift 
by  maker ;  ( 12  Eng.  Rul.  Cas.  441 )  on  necessity  of  delivering  gift  inter  vivos. 
—  Burden  of  proof. 

Cited  in  Anderson  v.  Fry,  123  App.  Div.  54,  107  N.  Y.  Supp.  916,  holding 
that  in  suit  by  beneficiary  to  set  aside  gift  or  sale  of  trust  property  by  bene- 
ficiary to  trustee  burden  of  proving  freedom  and  fairness  of  transaction  is  on 
trustee. 

32  L.  R.  A.  706,  HbTCHINS  v.  DURHAM,  118  N.  C.  457,  24  S.  E.  723. 
Power  of  suspension. 

Cited  in  State  ex  rel.  Caldwell  v.  Wilson,  121  N.  C.  469,  28  S.  E.  554,  hold- 
ing railroad  commissioner  may  be  suspended  from  office  by  governor. 
Revocation   of   license. 

Approved  in  Wallace  v.  Reno,  27  Nev.  86,  63  L.  R.  A.  343,  73  Pac.  528,  up- 
holding right  of  city  council  to  revoke  business  license  without  notice  to  licensee. 

32  L.  R.  A.  708,  RIDLEY  v.  SEABOARD  &  R.  R.  CO.  118  N.  C.  996,  24  S.  E. 

730. 
Damage   by    public-service   corporations. 

Cited  in  Beasley  v.  Aberdeen  &  R.  R.  Co.  147  N.  C.  365,  61  S.  E.  453, 
holding  issue  as  to  permanent  damages  properly  submitted  to  jury  in  action  to 
recover  damages  from  railroad  company  constructing  its  road  upon  land  it  had 
not  acquired  by  eminent  domain. 

Cited  in  note   (39  L.  R,  A.  610)   on  municipal  control  over  public  nuisances  on 
public  streets  and  highways,  created  by  street  railroads  and  other  electrical  com- 
panies. 
Present  and  fntnre  damages  in  one  action. 

Cited  in  Harper  v.  Lenoir,  152  N.  C.  728.  68  S.  E.  228,  holding  entire  dam- 
ages for  injury  to  property  by  changing  established  grade  of  street  are  re- 
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coverable  in  one  action;  Earnhardt  v.  Lexington,  157  N.  C.  236,  72  S.  E.  864, 
holding  that  past,  present  and  prospective  damages  are  recoverable  in  one 
action  by  abutting  owner  for  injury  to  property  by  faulty  change  of  grade  of 
street;  Philadelphia,  B.  &  W.  R.  Co.  v.  Karr,  38  App.  D.  C.  201,  —  L.R.A. 
(N.S.)  — ,  holding  that  injured  party  will  not  be  permitted  to  split  his  cause 
of  action  into  various  suits,  where  cause  is  founded  upon  single  tort;  Pickens 
v.  Coal  River  Boom  Co.  66  W.  Va.  16,  24  L.R.A.  (N.S.)  359,  65  S.  E.  865, 
holding  that  person  injured  by  deposit  of  sand  in  stream  is  not  compelled 
to  sue  for  present  and  prospective  damages  in  one  suit. 

Cited  in  note   (128  Am.  St.  Rep.  970)   as  to  when  nuisance  will  support  re- 
peated recoveries. 
.1  ii <1  ?i  in  «-ii  t    AS  bar   to   right. 

Cited  in  Brown  v.  W.  T.  Weaver  Power  Co.  140  N.  C.  350,  3  L.R.A.(N.S.) 
919,  52  S.  E.  954,  holding  that  when  defendant  discharges  judgment  for  per- 
manent damages  to  land  he  acquires  easement  to  overflow  plaintiff's  land  to 
extent  set  out  in  judgment;  Willis  v.  White,  150  N.  C.  203,  134  Am.  St.  Rep. 
906,  63  S.  E.  942,  holding  railroad  upon  paying  judgment  for  permanent  dam- 
ages to  land  acquires  easement  to  maintain  its  roadbed  and  track. 
Waters Rig-fat  of  action  for  diversion. 

Cited  in  Mullen  v.  Lake  Drummond  Canal  &  Water  Co.  130  N.  C.  502,  61  L. 
R.  A.  842,  41  S.  E.  1027,  holding  canal  company  liable  for  permitting  water  to 
soak  through  embankments  and  injure  adjoining  owners;  Thomason  v.  Sea- 
board Air  Line  R.  Co.  142  N.  C.  331,  55  S.  E.  205,  holding  that  when  right  is 
asserted  to  flood  lands,  or  otherwise  appropriate  or  subject  them  to  additional 
burden,  question  of  negligence  is  not  involved. 
—  Limitations  in  actions  for  diversion. 

Followed  in  Hocutt  v.  Wilmington  &  W.  R.  Co.  124  N.  C.  219,  32  S.  E.  681, 
holding  statute  does  not  bar  action  for  damages  shortly  before  suit,  from  flood- 
ing caused  by  embankment  built  twenty  years  before;  Parker  v.  Norfolk  &  C. 
R.  Co.  119  N.  C.  685,  687,  25  S.  E.  722,  sustaining  right  of  action  for  damage 
accruing  within  three  years,  from  negligent  ditching  on  railroad  right  of  way, 
where  cause  of  action  accrued  more  than  three,  but  less  than  twenty,  years  pre- 
ceding; Powers  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  158  Mo.  102,  57  S.  W.  1090,  Af- 
firming 71  Mo.  App.  544,  holding  action  barred  by  prescription,  complaint  stat- 
ing permanent  injury  to  land  from  improper  construction  of  railroad  embank- 
ment more  than  ten  years  before  action. 

Cited  in  Beach  v.  Wilmington  &  W.  R.  Co.  120  N.  C.  502,  26  S.  E.  703,  hold- 
ing action  for  permanent  damage  to  land  from  filling  up  of  drains,  due  to  neg- 
ligent construction  of  railroad  built  before  plaintiff  bought,  not  barred  by  pre- 
sumption of  permanent  damage  before  purchase;  Pickett  v.  Atlantic  Coast  Line 
R.  Co.  153  N.  C.  150,  69  S.  E.  8,  holding  that  statute  of  limitations  begins 
to  run  from  date  of  first  substantial  injury  by  railroad  in  diverting  natural 
flow  of  waters. 

Cited  in  note    (59  L.  R.  A.  890)    on  limitation  of  liability  for  damming  back 
water  of  stream. 
Limitations    in    other    actions    for    continuing;    injury. 

Cited  in  Pickens  v.  Coal  River  Boom  &  Timber  Co.  66  W.  Va.  16,  24  L.R.A. 
(N.S.)  359,  65  S.  E.  865,  holding  damage  to  mill  is  continuous  and  recur- 
rent where  caused  by  boom  which  lowers  fall  of  water  by  causing  deposit  of 
sand  and  sediment  in  river;  Staton  v.  Atlantic  Coast  Line  R.  Co.  147  N.  C. 
441,  17  L.R.A. (N.S.)  956,  61  S.  E.  455,  holding  that  under  statute  action  for 
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damages  by  construction  of  railroad  accrues  when  first  injury  is  sustained,  in 
all  cases  where  damage  is  claimed  for  injuries  in  nature  of  nuisance  or  inva- 
sion of  property  rights  incidental  to  construction  of  road;  Willis  v.  White,  150 
NT.  C.  203,  134  Am.  St.  Rep.  906,  63  S.  E.  942,  holding  cause  of  action  against 
railroad  company  for  closing  up  ditch  draining  land  accrues  from  time  substan- 
tial damage  was  sustained,  not  from  time  roadbed  was  constructed. 

Cited  in  footnotes  to  Doran  v.  Seattle,  54  L.  R.  A.  532,  which  authorizes  re- 
covery for  damages  from  continuing  nuisance  accruing  within  statutory  period, 
regardless  of  time  nuisance  has  existed;  Church  of  Holy  Communion  v.  Paterson 
Extension  R.  Co.  55  L.  R.  A.  81,  which  holds  limitation  begins  to  run  for  inju- 
ries to  church  wall  from  insufficiency  of  retaining  wall  built  in  constructing 
track,  from  time  injury  occurs. 
Accrual  of  action  for  injury  to  land. 

Cited  in  Craddock  v.  Barnes,  140  N.  C.  427,  53  S.  E.  239,  on  limitation  of 
action  for  permanent  injury  to  realty;  Mast  v.  Sapp,  140  N.  C.  537,  5  L.R.A. 
(N.S.)  383,  111  Am.  St.  Rep.  864,  53  S.  E.  350,  6  Ann.  Gas.  384,  holding 
cause  of  action  for  collapse  of  reservoir  complete  at  instant  of  impact  on  house 
though  damage  consumed  some  time. 

Cited    in   notes    (20   L.R.A.  (N.S. )    887)    as    to   when    statute   begins    to    run 
against   action   for   damages  to   land   by   obstructing   stream   or   surface  water: 
!5   L.R.A.  (N.S.)    381)    as   to   when   right   of   action   for   injury   to   real   estate, 
from  cause  not  immediately  effective,  accrues. 
Damages  In  actions   for  continuing-  nuisance. 

Followed  in  124  N.  C.  36,  32  S.  E.  325,  on  later  appeal,  holding  that  in  ac- 
tion for  damages  from  flooding  by  railroad  embankment,  plaintiff  may  recover 
past  damage  to  crops,  accruing  within  three  years,  and  defendant  is  entitled 
to  submission  of  issue  as  to  permanent  damage,  though  not  demanded  in 
complaint.  Approved  in  Phillips  v.  Postal  Teleg.  Cable  Co.  130  N.  C.  527,  89  Am. 
St.  Rep.  868,  41  S.  E.  1022,  holding  permanent  damages  may  be  awarded  against 
telegraph  compajiy  for  injury  to  land  from  poles  set  on  it;  Chaffin  v.  Fries  Mfg.  & 
Power  Co.  135  X.  C.  98,  47  S.  E.  226,  holding  one  whose  lands  are  flooded  because 
of  obstruction  of  stream  by  dam  may  recover  damages  arising  both  from  its  con- 
struction and  its  maintenance;  Lassiter  v.  Norfolk  &  C.  R.  Co.  12(i  X.  C.  513. 
36  S.  E.  48,  upholding,  in  action  against  railroad  company  for  Hooding  lands, 
recovery  of  both  permanent  damages  and  damages  for  destruction  of  crops;  Cand- 
ler  v.  Asheville  Electric  Co.  135  N.  G.  17,  47  S.  E.  114,  holding  judgment  award- 
ing damages  for  flooding  of  land  up  to  specified  time  does  not  preclude  subse- 
quent recovery  of  permanent  damages;  Hollenbeck  v.  Marion,  116  Iowa,  79.  89 
N.  W.  210,  holding,  in  action  to  recover  damages  for  polluting  stream,  defend- 
ant cannot  complain  that  plaintiff  seeks  recovery  for  temporary,  instead  of  per- 
manent, nuisance. 

Distinguished  in  Hartman  v.  Pittsburg  Incline  Plane  Co.  11  Pa.  Super.  Ct. 
445,  Affirming  32  Pittsb.  L.  J.  N.  S.  336,  and  holding  fact  that  defendant  is 
corporation  with  right  of  eminent  domain  does  not  prevent  plaintiff,  who  has 
before  recovered  damages  from  construction,  from  recovering  for  continuation 
of  nuisance;  Jones  v.  Kramer,  133  N.  C.  448,  45  S.  Jt.  827,  holding  measure  of 
damages  for  obstruction  of  canal,  preventing  proper  drainage  of  lands,  is  lessened 
production  or  value  of  crops  lost. 
Threatened  injury  from  nuisance. 

Cited  in  Sanders  v.  Miller.  52  Tex.  Civ.  App.  378,  113  S.  W.  996.  holding 
that  use  of  property  threatening  future  injury,  but  which  will  be  abatable  when 
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it  causes  actual  injury,  cannot  be  treated  as  permanent  nuisance  giving  rise  to 
action  for  diminution  in  value  of  neighboring  property. 
Evidence  on   question   of   damage. 

Cited  in  Sacchi  v.  Bayside  Lumber  Co.  13  Cal.  App.  85,  108  Pac.  885,  holding 
that  in  action  for  injury  to  land  by  causing  overflow  of  water  of  stream  evi- 
dence of  diminished  value  of  leasehold  caused  thereby  is  competent. 

32  L.  R.  A.  712,  COMMERCIAL  NAT.  BANK  v.  FIRST  NAT.  BANK,  118  N.  C. 

783,  54  Am.  St.  Rep.  753,  24  S.  E.  524. 
i.i.-ihili  i  >    of  bank  to  payee  of  check. 

Approved  in  Perry  v.  Bank  of  Smithfield,  131  N.  C.  118,  42  S.  E.  551,  holding 
action  not  maintainable  by  payee  of  check  against  bank  which  has  not  accepted 
or  agreed  to  pay  check. 

Cited  in  note  (30  L.R.A.  (N.S.)  697)  on  effect  of  direction  on  check  to  pay 
same  through  specified  agency. 

32  L.  R.  A.  715,  SAYLES  v.  COX,  95  Tenn.  579,  49  Am.  St.  Rep.  940,  32  S.  W. 

626. 
Trusts. 

Cited  in  Arbuckle  Bros.  v.  Kirkpatrick,  98  Tenn.  230,  36  L.  R.  A.  288,  60 
Am.  St.  Rep.  854,  39  S.  W.  3,  holding  no  trust  in  money  or  goods  in  possession 
of  assignee  for  creditors,  unless  kept  separate  and  capable  of  identification; 
McClung  v.  Colwell,  107  Tenn.  601,  89  Am.  St.  Rep.  961,  64  S.  W.  890,  holding 
trust  results  in  favor  of  person  advancing  purchase  price  of  stock  issued  to 
another. 
In  fnnds  in  insolvent  bank. 

Followed  in  Bruner  v.  First  Nat.  Bank,  97  Tenn.  543,  34  L.  R.  A.  534,  37  S. 
W.  286,  holding,  when  cash  fraudulently  received  by  officers  of  bank  knowing 
its  insolvency,  no  preference  if  it  went  into  funds  of  bank  before  receiver  took 
charge  and  cannot  be  identified;  Friberg  v.  Cox,  97  Tenn.  553,  37  S.  W.  283, 
holding  check,  received  by  bank  whose  officials  know  it  is  insolvent  and  sent  for 
collection  to  another  bank  which  credited  first  bank,  cannot  be  followed  and  re- 
claimed. 

Cited  in  Klepper  v.  Cox,  97  Tenn.  537,  34  L.  R.  A.  537,  56  Am.  St.  Rep.  823, 
37  S.  W.  284,  holding  fraud  of  bank  officials,  knowing  insolvency  and  receiving 
deposit  of  cash  and  check,  does  nut  efl'ect  preference,  if  cash  mingled  with  funds 
and  credit  received  for  check  before  actual  failure;  Williams  v.  Cox,  97  Tenn. 
559,  37  S.  W.  282,  holding  when  check  deposited  and  credited,  and  depositor 
drew  at  once  for  part  and  was  paid,  no  preference  when  bank  becomes  insolvent; 
Ober  &  Sons  Co.  v.  Cochran,  118  Ga.  404,  98  Am.  St.  Rep.  118,  45  S.  E.  382, 
holding  funds  realized  by  bank  by  collection  of  note  and  kept  for  use  in  its 
own  business  are  not  impressed  with  trust  in  favor  of  owner  of  note  in  case 
of  bank's  insolvency,  also  citing  annotation  on  this  point. 

Cited  in  footnotes  to  Standard  Oil  Co.  v.  Hawkins,  33  L.  R.  A.  739,  which  holds 
proving  claim  as  general  creditor  against  bank  receiver  not  conclusive  election 
against  following  fund  fraudulently  obtained;  State  v.  Edwards,  52  L.  R.  A.  858, 
which  holds  money  collected  by  bank  on  notes  and  drafts,  held  in  trust  for  owner ; 
Garrison  v.  Union  Trust  Co.  70  L.R.A.  615,  which  holds  rule  that  bank  making 
collection  is  entitled  to  lien  on  proceeds  to  balance  account  with  correspondent 
as  against  title  of  original  transmitting  bank  not  changed  by  fact  that  bank 
to  which  draft  was  sent  by  correspondent  for  collection  was  insolvent  when 
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receiving   notice  of   collection   from  third   bank   to   which  draft   was   forwarded 
for  collection  and  credit. 

Cited  in  notes  (34  L.R.A.  537)  on  trust  in  deposit  in  insolvent  bank;  (38 
L.R.A.  (N.S.)  146)  on  trusts  in  proceeds  of  collection  made  by  a  bank  when  in- 
solvent. 

Distinguished  in  Showalter  v.  Cox,  97  Tenn.  549,  37  S.  W.  286,  holding  title  to 
check,  delivered  to  bank  officials  knowing  insolvency,  without  special  agreement 
and  without  being  credited,  does  not  pass. 
Banking:. 

Cited  in  State  ex  rel.  North  Carolina  Corp.  Commission  v.  Merchants  &  F. 
Bank,  137  N.  C.  699,  50  S.  E.  308,  2  Ann.  Cas.  537,  holding  delivery  of  draft 
and  attached  bill  of  lading  by  bank  to  drawee  and  acceptance  by  bank  of 
drawee's  check  on  itself  amount  to  payment  of  draft. 

Cited  in  footnote  to  American  Exchange  Nat.  Bank  v.  Theummler,  58  L.  R.  A. 
51,  which  sustains  right  of  bank  to  apply  to  overdraft,  draft  received  for  collection 
from  other  bank  without  notice  of  such  fact. 

Cited  in  note  (77  Am.  St.  Rep.  629)  on  duties  of  bank  acting  as  collecting  agent. 

32  L.  R,  A.  723,  STATE  ex  rel.  LITTLE  v.  LANGLIE,  5  N.  D.  594,  67  N.  W.  958. 
Collateral    attack    upon    findings    of    commissioners. 

Followed  in  State  ex  rel.  Laird  v.  Gang,  10  N.  D.  337,  87  N.  W.  5,  holding  ques- 
tion of  sufficiency  of  petition  for  organization  of  town  having  been  determined  by 
county  commissioners  is  not  reviewable  in  collateral  proceeding. 
Elections Omission   of  notice. 

Approved  in  Norman  v.  Thompson,  30  Tex.  Civ.  App.  543,  72  S.  W.  64,  holding 
election  not  invalidated  by  failure  to  give  statutory  notice  of  it.  if  result  was  not 
affected  thereby. 

Cited  in  Ex  parte  Leach,  149  Mo.  App.  330,  130  S.  W.  394,  holding  that  order 
for   publication  of  notice  of   local  option   election   made  by   proper   authorities, 
is  prima  facie  valid. 
Requirement  of  certain   proportion   of   votes. 

Cited  in  Davis  v.  Brown,  46  W.  Va.  720,  34  S.  E.  839,  holding  requirement  of 
three  fifths  of  votes  cast  for  relocation  of  county  seat  necessitates  only  three  fifths 
of  votes  on  that  question;  State  ex  rel.  McClurg  v.  Powell,  77  Miss.  583,  48  L.  R. 
A.  660,  footnote  p.  652,  27  So.  927,  requiring  majority  of  all  electors  voting  at 
election  for  any  purpose,  for  adoption  of  constitutional  amendment:  Re  Denny,  156 
Ind.  122,  51  L.  R,  A.  729,  footnote  p.  722.  59  N.  E.  359,  requiring  majority  of  all 
votes  cast  at  election  for  any  purpose,  for  adoption  of  constitutional  amendment : 
Rice  v.  Palmer,  78  Ark.  453,  96  S.  W.  396.  on  what  constitutes  a  majority . 
Board  of  Education  v.  Winchester,  120  Ky.  596.  87  S.  W.  768.  holding  statuto 
are  usually  construed  to  refer  to  number  of  votes  cast  on  the  question,  when-  no 
means  are  provided  to  ascertain  number  of  votes  in  municipality:  State  ex  rel. 
McCue  v.  Blaisdell,  18  N.  D.  44,  119  N.  W.  360,  holding  that  words  "ma- 
jority  votes"  in  constitution  in  reference  to  change  of  county  boundaries  mean 
majority  of  votes  cast  upon  that  proposition  and  not  majority  of  votes  cast  for 
officers:  State  v.  Fabrick.  18  N.  D.  404,  121  N.  W.  65,  holding  that  words  "ma- 
jority vote:>  in  constitution  in  relation  to  increase  of  jurisdiction  of  county 
courts,  means  majority  of  all  votes  cast  on  question  of  increased  jurisdiction  and 
not  majority  of  all  votes  cast  at  election. 

Cited  in  footnotes  to  Bryan  v.  Stephenson,  35  L.R.A.  752,  which  requires  ma- 
jority of  all  votes  cast  at  election  to  authorize  issue  of  bonds:  Citizens  &  Tax- 
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payers  of  De  Soto  Parish  v.  Williams,  37  L.R.A.  761,  which  holds  only  majority 
of  taxpayers  actually  voting  at  election  necessary  to  authorize  increase  of 
taxes;  Montgomery  County  Fiscal  Court  v.  Trimble,  42  L.R.A.  738,  which  holds 
two  thirds  of  those  voting  on  question  of  creating  county  indebtedness  sufficient. 

Cited  in  note    (22  L.R.A.  (N.S.)    483)    on  basis  for  computation  of  majority 
essential  to  adoption  of  proposition  submitted  at  general  election. 
Conclnsiveness  of   election. 

Cited   in   Molyneaux   v.   Molyneaux,    130  Iowa,   106,   106   N.   W.   370,   holding 
validity   of   proceedings   to  consolidate  school  district   cannot  be  questioned  by 
persons  who  did  not  object  at  meeting  of  electors  of  consolidated  district  at  which 
consolidation  proceedings  were  ratified. 
Presumption  of  regularity  in  annexation  to  school  district.  * 

Cited  in  Greenfield  School  Dist.  v.  Hannaford  Special  School  Dist.  20  N.  D. 
397,  127  N.  W.  499,  holding  that  it  will  be  presumed  that  board  of  education 
did  everything  that  statute  required  it  to  do  before  making  order  of  annexation 
of  adjacent  territory. 

32  L.  R.  A.  730,  CHRISTENSEN  v.  FARMERS'  WAREHOUSE  ASSO.  5  N.  D. 

438,  67  N.  W.  300. 
Trials   de   novo   in   supreme   court. 

Approved  in  Edmonson  v.  White,  8  N.  D.  73,  76  N.  W.  986,  holding  supreme 
court  cannot  hear  new  evidence  in  trying  case  anew  on  appeal  under  statute ;  Kipp 
v.  Angell,  10  N.  D.  201,  86  N".  -W.  706,  holding,  when  trial  de  novo  demanded,  and 
documents  offered  in  lower  court  not  made  part  of  record,  judgment  affirmed. 

Cited  in  Re  Burnette,  73  Kan.  622,  85  Pac.  575,  on  want  of  authority  of  ap- 
pellate  court  to  try   cause  de  novo;    Prescott  v.   Brooks,   11   N.  D.   100,   90  N. 
W.  129,  holding  statute  does  not  authorize  appeal  from  portion  of  judgment  and 
retrial  of  portion  of  case  in  supreme  court. 
BOHR   fide   indorsee. 

Followed  in  First  Nat.  Bank  v.  Flath,  10  N.  D.  285,  86  N.  W.  867,  holding  that 
mere  suspicion  will  not,  and  nothing  but  clear  evidence  of  knowledge  of  fraud 
will,  defeat  recovery  on  note  by  indorsee  for  full  value  before  maturity. 
Negotiability   of   note. 

Cited  in  note  (32  L.R.A.  (N.S.)  859)  on  recital  in  note  as  to  security  as 
affecting  negotiability. 

32  L.  R.  A.  734,  HERRMANN  v.  STATE,  54  Ohio  St.  506,  43  N.  E.  990. 
Sewer    assessments. 

Approved  in  Hill  v.  St.  Louis,  159  Mo.  173,  60  S.  W.  116,  holding  proper,  ordi- 
nance refusing  permit  to  tap  sewer  until  special  tax  bills  due  contractors  are 
paid;  Neill  v.  Trans- Atlantic  Mortg.  Trust  Co.  89  Mo.  App.  648,  holding  taxpayer 
using  sewer  does  not  make  valid  a  tax  bill  against  him  legally  declared  void. 

Cited  in  note   (58  L.R.A.  381)   on  who  is  liable  for  expense  of  drainage. 

32  L.  R.  A.  735.  MORTON  v.  WESTERN  U.  TELEG.  CO.  53  Ohio  St.  431,  53  Am. 

St.  Rep.  648,  41  N.  E.  689. 
Damages;    mental    suffering    in    telegraph    cases. 

Cited  in  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  75,  76,  54  L.R.A.  850, 
footnote  p.  846,  60  N.  E.  674,  Reversing  26  Ind.  App.  219,  59  N.  E.  416, 
holding  action  not  supported  by  mental  anguish  from  failure  to  deliver  telegram 
promptly;  Western  U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  283,  126  Fed.  297,  holding 


32  L.R.A.  735]  L.  R.  A.  CASES  AS  AUTHORITIES.  924 

no  recovery  can  be  had  at  common  law  for  mental  suffering  not  due  to  physi- 
cal injury:  Miller  v.  Baltimore  &  0.  S.  W.  R.  Co.  78  Ohio  St.  324,  18  L.R.A. 
(N.S.)  949,  125  Am.  St.  Rep.  699,  85  N.  E.  499,  in  connection  with  discussion 
as  to  recovery  for  physical  injury  caused  by  fright  or  shock  in  action  for  negli- 
gence unaccompanied  by  wantonness  or  intentional  wrong;  Western  U.  Teleg. 
Co.  v.  Chouteau.  28  Okla.  686,  --  L.R.A.(N.S.)  — ,  115  Pac.  879,  Ann.  Cas. 
1912D,  824,  holding  that  damages  are  not  recoverable  for  mental  distress  alone, 
caused  by  negligent  delay  in  delivering  telegram. 

Cited  in  footnotes  to  Peay  v.  Western  U.  Teleg.  Co.  39  L.  R.  A.  463,  which  de- 
nies right  to  damages  for  mental  anguish  without  physical  injury,  for  delay  in  de- 
livering telegram ;  Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607,  which 
sustains  statute  rendering  telegraph  companies  liable  for  delay  in  delivering  mes- 
sages; Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which  sustains  recovery 
for  mental  anguish  for  failure  to  promptly  deliver  telegram  announcing  serious 
illness  of  grandchild;  Cowan  v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  546,  which 
holds  that  mental  anguish  will  sustain  action  for  breach  of  contract  to  promptly 
transmit  telegram;  Barnes  v.  Western  U.  Teleg.  Co.  65  L.R.A.  667,  which  sus- 
tains right  to  damages  for  mental  anguish  from  failure  to  deliver  telegram, 
though  unaccompanied  by  physical  suffering;  Green  v.  Western  U.  Teleg.  Co. 
67  L.R.A.  985,  which  sustains  liability  of  telegraph  company  for  mental  anguish 
of  16  year  old  girl  in  being  compelled  to  drive  two  miles  in  strange  city  after 
midnight  with  a  strange  driver  due  to  its  failure  to  deliver  telegram;  Hancock 
v.  Western  U.  Teleg.  Co.  69  L.R.A.  403,  which  denies  right  to  damage  for  mere 
disappointment  and  regret  from  failure  of  telegraph  company  promptly  to  de- 
liver a  death  message;  Western  U.  Teleg.  Co.  v.  Reid,  70  L.R.A.  289,  which 
denies  father's  right  to  recover  for  mental  anguish  in  witnessing  suffering  of 
child  because  of  telegraph  company's  failure  promptly  to  deliver  telegram  sum- 
moning physician. 

Cited  in  notes  in  30  L.R.A.(N.S.)  1138;  66  Am.  St.  Rep., — on  damages  for 
mental  suffering  from  delay  in  delivering  telegram. 

Disapproved  in  Green  v.  Western  U.  Teleg.  Co.  136  N.  C.  505,  67  L.R.A.  985, 
103  Am.  St.  Rep.  955,  49  S.  E.  165,  1  Ann.  Cas.  349,  holding  damages  recover- 
able for  mental  anguish  suffered  because  of  delay  and  inconvenience  occasioned 
traveler  in  reaching  house  of  friend  through  failure  to  deliver  message  conveying 
news  of  her  arrival. 

32  L.  R.  A.  736,  DEFIANCE  WATER  CO.  v.  OLINGER,  54  Ohio  St.  532,  44  N.  E. 

238. 
Liability   for   injuries   from    dangerous   things   kept    on    premises. 

Cited  in  Bradford  Glycerine  Co.  v.  St.  Marys  Woolen  Mfg.  Co.  60  Ohio  St. 
567,  45  L.R.A.  659,  71  Am.  St.  Rep.  740,  54  N.  E.  528,  Affirming  14  Ohio  C.  C. 
526,  holding  one  storing  nitroglycerin  liable  without  negligence  to  owners  of 
property  injured,  even  if  not  adjacent;  Laugabough  v.  Anderson,  22  Ohio  C.  C. 
181,  12  Ohio  C.  D.  343,  holding  that  persons  whose  property  is  burned  by  fire 
arising  from  escape  of  oil  stored  on  another's  premises  can  recover,  without 
showing  negligence  on  latter's  part;  Northern  Ohio  R.  Co.  v.  Akron  Canal  & 
Hydraulic  Co.  7  Ohio  C.  C.  N.  S.  79,  28  Ohio  C.  C.  60,  on  right  of  railroad  to  re- 
cover for  injuries  to  its  property  by  overflow  of  race,  without  showing  negligence 
on  part  of  owner  of  race:  Cincinnati  v.  Renner.  13  Ohio  C.  C.  N.  S.  409,  holding 
city  immediately  repairing  break  in  water  pipe  not  liable  for  injury  to  pedestrian 
falling  on  ice  formed  on  walk  from  escaping  water:  Dayton  v.  City  R.  Co.  12  Ohio 
S.  &  C.  P.  Dec.  290,  enjoining  street  railway  from  operating  its  road  so  as  to 
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injure  city  water  pipes  by  electrolysis;  Covington  &  C.  Bridge  Co.  v.  Patrick,  5 
Ohio  N.  P.  375,  7  Ohio  S.  &  C.  P.  Dec.  402,  to  point  that  creator  of  nuisance  on  his 
premises  must  remove  it  at  his  peril  and  his  duty  is  not  discharged  by  exercise  of 
ordinary  care. 

Cited  in  footnotes  to  Esberg-Gunst  Cigar  Co.  v.  Portland,  43  L.  R.  A.  435,  which 
holds  city  liable  for  negligent  construction  or  operation  of  water  works  built  un- 
der legislative  authority  and  supervision;  Vieth  v.  Hope  Salt  &  Coal  Co.  57  L.  R. 
A.  410,  which  denies  liability  for  injury  to  neighbor  by  explosion  of  steam  boiler 
operated  on  one's  own  premises  with  care  and  skill;  Davis  v.  Niagara  Falls  Tower 
Co.  57  L.  R.  A.  545,  which  sustains  right  to  injunction  against  maintaining  tower 
so  that  ice  forming  on  it  falls  upon  adjoining  property. 

Distinguished  in  Cleveland  Terminal  &  Valley  R.  Co.  v.  Marsh,  63  Ohio  St. 
249,  52  L.R.A.  147,  58  N.  E.  821,  holding  boy  employed  by  servant  of  railway 
to  do  his  duty  cannot  recover  for  injuries  from  signal  torpedo  picked  up  by  him 
from  track  and  exploded;  Langabaugh  v.  Anderson,  68  Ohio  St.  143,  62  L.R.A. 
952,  67  N.  E.  286,  holding,  in  action  to  recover  for  burning  of  plaintiff's  build- 
ing due  to  oil  escaping  from  adjoining  premises,  defendant's  negligence  as  put 
in  issue  by  pleadings  is  question  for  jury. 
Liability  of  landlord  for  Injuries  to  tenant's  guests. 

Cited    in    notes    (34    L.R.A.    616)     on    liability    of    landlord    for    injuries    to 
tenant's  guests  and  servants  from  defects  in  premises;    (92  Am.  St.  Rep.  535) 
on  liability  to  third  person  of  lessors  of  real  or  personal  property. 
.  Occupation   as  servant   and   as   tenant. 

Cited  in  note    (4  L.R.A.  (N.S.)    707)    on  occupation  of  premises  as  a  servant 
and  as  a  tenant. 
Escape  of  dangerous  snbstance. 

Cited    in   note    (15   L.R.A. (N.S.)    541)    on   liability  for   escape   of   dangerous 
substance  stored  on  premises. 
Injury   to   person    near   railroad   track. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jackson,  96  Ark.  474,  31  L.R.A. (N.S.) 
987,    132    S.   W.   206,   holding   that   person    who    is   trespasser   on   platform   of 
third   person   adjoining  railroad   right  of  way  may  recover  for  injury  caused 
by   negligent   operation   of   railroad. 
Care   in   operation   of  electric  light   plant. 

Cited  in  Logansport  v.  Smith,  47  Ind.  App.  69,  93  N.  E.  883,  holding  that 
city  is  bound,  in  operating  electric  plant  to  use  ordinary  care— care  pro- 
portionate to  danger — to  prevent  injury  to  anyone. 

32  L.  R.  A.  738,  MON  LUCK  v.  SEARS.  29  Or.  421,  54  Am.  St.  Rep.  804,  44  Pac. 

693. 
Prohibition  of  possession  of  goods. 

Approved  in  Ex  parte  McClain,  134  Cal.  113,  54  L.  R.  A.  780,  footnote  p.  779, 
86  Am.  St.  Rep.  243,  66  Pac.  69,  sustaining  city's  right  to  make  mere  possession 
of  lottery  ticket  a  misdemeanor;  Rossberg  v.  State,  111  Md.  417,  134  Am. 
St.  Rep.  626,  74  Atl.  581,  holding  ordinary  prohibiting  selling,  furnishing, 
giving  away  or  having  in  possession,  cocaine  or  kindred  substances  except  upon 
certain  conditions,  is  not  invalid  because  penalties  prescribed  thereby  arc 
different  from  those  prescribed  by  state  law. 

Cited  in  State  v.  Williams.  146  X.  C.  634,  17  L.R.A. (N.S.)  306,  61  S.  E. 
61,  14  Ann.  Cas.  562,  holding  law  prohibiting  carrying  into  certain  county  in  one 
day  more  than  half  gallon  of  vinous,  spirituous  or  malt  liquor  is  not  valid  ex- 
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ercise  of  police  power;  Re  Yun  Quong,  159  Cal.  513,  114  Pac.  835,  Ann.  i';i*. 
1912  C,  969,  holding  that  statute  forbidding  possession  of  opium,  except  in 
certain  specified  cases  is  constitutional;  Ex  parte  Wilson,  6  Okla.  Crim.  Rep. 
472,  119  Pac.  596,  holding  that  statute  prohibiting  any  person  to  have  in 
possession  more  than  one  quart  of  spirituous,  vinous,  fermented  or  malt  liquor* 
is  void. 

Cited  in  footnotes  to  Haggerty  v.  St.  Louis  Ice -Mfg.  &  Storage  Co.  40  L.  R.  A. 
151,  which  holds  void,  contract  for  cold  storage  of  game  during  close  season; 
Ford  v.  State,  41  L.  R.  A.  551,  which  sustains  statute  making  possession  of  record 
of  lottery  drawing  or  ticket  an  offense;  McConnell  v.  McKillip,  65  L.R.A.  611, 
which  holds  void  statute  authorizing  game  warden  to  seize  and  forfeit  to 
state  without  hearing  all  guns,  dogs,  decoys,  fishing  tackle,  etc.,  used  by  un- 
licensed person  hunting  or  fishing. 
Regulation  of  sale  of  medicine*. 

Approved  in  State  Bd.  of  Pharmacy  v.  Matthews,  197  N.  Y.  358,  26  L.R.A. 
(N.S.)   1016,  90  N.  E.  966,  holding  legislation  which  restricts  sale  of  domestic 
remedies  or  harmless   medicinal  preparations,  as  well  as   poisons,   is   constitu- 
tional. 
Gift   of  liquor  or   opium. 

Cited  in  State  v.  Jones,  66  Wash.  235,  119  Pac.  384,  to  the  point  that  gift 
of  liquor  or  opium  may  be  penalized  under  statute  whose  title  only  provided 
for  regulation  or  prohibition  of  its  sale. 
Rt'K'iilutiiiK  aale  of  poisons. 

Cited  in   note    (30  L.R.A,(N.S. )    520)    on   constitutionality,   construction   and 
effect  of  statute  prohibiting  or  regulating  sale  of  poisons. 
Sentence    with    minimum    and    maximum    terms. 

Cited  in  footnote  to  People  v.  Adams,  63  L.  R.  A.  406,  which  sustains  statute 
permitting  imposition  of  sentence  of  imprisonment  with  minimum  and  maximum 
terms. 
Homicide  in  commission  of   unlawful   act. 

Cited  in  note  (63  L.R.A.  406)  on  homicide  in  commission  of  unlawful  act. 
Constitutionality  of  code  amendment. 

Cited  in  note  (86  Am.  St.  Rep.  274)  on  constitutionality  of  code  amendment 
or  revision. 

32  L.  R.  A.  740,  BRISTOL  v.  BRISTOL  &  W.  WATERWORKS,  19  R,  I.  413,  34 
Atl.  359. 

Cited  in  23  R.  I.  275,  49  Atl.  974,  for  previous  history  of  case. 

Cited  in  Bristol  v.  Bristol  &  W.  Waterworks,  25  R.  I.  191,  55  Atl.  710,  as. 
showing  history  of   litigation. 
Specific    performance. 

Approved  in  Grafton  Dolomite  Stone  Co.  v.  St.  Louis,  C.  &  St.  P.  R.  Co.  199 
111.  463,  65  N.  E.  424,  holding  one  who  has  conveyed  land  after  agreement  to  con- 
vey to  another  not  proper  defendant  in  action  for  specific  performance  of  agree- 
ment; Cherryvale  Water  Co.  v.  Cherryvale,  65  Kan.  231,  69  Pac.  176,  holding  con- 
tract by  city  to  purchase  water  works  at  appraised  valuation  of  disinterested  per- 
sons may  be  specifically  enforced. 

Cited  in  Howison  v.  Bartlett,  147  Ala.  414,  40  So.  757,  holding  contract 
which  did  not  specify  mode  of  ascertaining  price  which  was  essential  to  its 
completion,  especially  enforceable:  Park  Brewing  Co.  v.  McDermott,  25  R.  1. 
95,  54  Atl.  924,  holding  where  lease  provided  lessor  should  have  right  to  buy 
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buildings  put  up  by  lessee  at  end  of  term  at  price  to  be  settled  by  arbitrators 
and  arbitration  failed,  price  would  be  settled  by  master  or  in  some  other 
way;  Eau  Claire  v.  Eau  Claire  Water  Co.  137  Wis.  535,  119  N.  W.  555,  hold- 
ing contract  giving  city  right  to  purchase  waterworks,  but  not  giving  other 
party  power  to  enforce  sale  is  specially  enforceable;  Fayetteville  v.  Fayettevillo 
Water,  Light  P.  Co.  135  Fed.  404,  holding  arbitration  not  fundamental  when- 
city  grants  waterworks  franchise  upon  condition  it  shall  have  right  to  pur- 
chase at  expiration  of  ten  year  periods,  price  to  be  fixed  by  arbitrators;  Castle 
Creek  Water  Co.  v.  Aspen,  76  C.  C.  A.  516,  146  Fed.  12,  8  Ann.  Cas.  660, 
holding  contract  for  construction  of  waterworks,  stipulating  for  fixing  of 
price  by  appraisers  in  case  of  sale,  to  city  is  specifically  enforceable. 
Municipal  water  works. 

Cited  in  Kennebec  Water  District  v.  Waterville,  97  Me.  205,  60  L.  R.  A.  863,  54 
Atl.  6,  holding  value  of  plant  and  franchises  of  water  company  affected  by  char- 
acter and  duration  of  franchises;  Kennebec  Water  District  v.  Waterville,  97  Me. 
216,  60  L.  R.  A.  868,  54  Atl.  6,  holding,  in  estimating  value  of  water  company's 
plant,  allowance  should  be  made  for  fact  that  it  is  going  concern  with  profitable 
business  and  good  will;  Eau  Claire  Water  Co.  v.  Eau  Claire,  132  Wis.  418. 
112  N.  W.  458,  holding  power  of  city  to  establish,  maintain  and  operate  water- 
works may  be  exercised  by  acquisition  of  existing  waterworks  system  con- 
structed by  private  parties  under  authority  of  city. 

Cited  in  footnote  to  North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214,  which 
sustains  city's  right  to  build  own  water  works  after  granting  franchise  to  water 
company. 

Cited  in  note  (61  L.  R.  A.  46,  47)  on  contract  to  purchase  water  works. 
Stipulation  in  contract  for  renewal. 

Cited  in  Slade  v.  Lexington,  141  Ky.  220,  32  L.R.A.  (N.S.)  206,  132  S.  W.  404, 
holding  that  agreement  between  water  company  and  city  that  contract  for 
supplying  water  shall  be  renewed  upon  such  terms  as  are  mutually  agreed 
upon  at  that  time  is  valid. 

Cited  in  note  (32  L.R.A. (N.S.)  202)  on  stipulation  in  contract  to  renew 
on  terms  to  be  agreed  upon. 

32  L.  R.  A.  744,  DEFREESE  v.  LAKE,  109  Mich.  415,  63  Am.  St.  Rep.  584,  67 

N.  W.  505. 
Life  tenancy. 

Cited  in  O'Connor  v.  Rowland,  73  Ark.  425,  84  S.  W.  472,  holding  devise 
of  land,  no  definite  estate  being  given,  with  limitation  over  upon  death  of  first 
taker  gives  life  estate  to  first  taker:  Clark  v.  Mack,  161  Mich.  548,  28  L.R.A. 
(N.S.)  484,  126  N.  W.  632,  holding  provision  of  will  giving  use  and  control 
of  property  to  sisters  of  testatrix,  anything  remaining  at  their  death  to  bo 
divided  among  next  of  kin,  created  only  life  estate,  in  sisters:  Farlin  v. 
Sanborn,  161  Mich.  619,  126  N.  W.  634,  holding  gift  of  life  estate  in  express 
terms  coupled  with  power  of  disposition,  followed  by  limitation  over,  creates 
only  life  estate  in  first  taker. 

Cited  in  note  (137  Am.  St.  Rep.  659)  on  duties  of  tenant  for  life  to  re- 
mainderman and  reversioner. 

Distinguished  in  Downing  v.  Birney,  112  Mich.  480,  70  N.  W.  1006,  holding  deed 
not  limiting  estate,  but  in  habendum  to  grantee,  to  her  heirs  begotten  by  husband, 
to  her  heirs,  executors,  and  assigns  of  herself  and  husband,  gave  her  life  estate, 
second  life  estate  to  her  heirs  by  husband,  and  fee  in  expectancy  to  her  or  heirs,  or 
assigns  of  herself  and  husband. 
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Duty  aa  to  tax  or  charge. 

Followed  in  Bowen  v.  Brogan,  119  Mich.  220,  75  Am.  St.  Rep.  387,  77  N.  W. 
042,  holding  life  tenant  neglecting  to  pay  mortgage  interest  cannot  cut  off  remain- 
dermen by  buying  on  foreclosure. 

Approved  in  Booth  v.  Booth,  114  Iowa,  79,  86  N.  W.  51,  holding  tenant  in  com- 
mon in  remainder  who  pays  taxes  during  life  tenancy  not  entitled,  without  proof 
that  he  did  it  to  protect  himself,  to  credit  therefor  on  partition. 

Cited  in  Damm  v.  Damm,  109  Mich.  622,  63  Am.  St.  Rep.  601,  67  N.  W.  984. 
holding  where  there  are  two  life  tenancies,  and  tenant  in  possession,  also  owning 
fee,  buys  mortgage  on  second  tenancy  and  fee,  second  life  tenant  must  contribute 
share  of  interest  on  mortgage  on  basis  of  relative  value  of  life  estates;  Na- 
tional Surety  Co.  v.  Walker,  148  Iowa,  162,  38  L.R.A.(N.S.)  336,  125  X.  \Y. 
338,  on  duty  of  life  tenant  to  pay  taxes;  Soils  v.  Williams,  205  Mass.  353, 
91  N.  E.  148,  to  the  point  that  it  is  duty  of  life  tenant  to  pay  taxes  assi^sril 
upon  property,  and  he  cannot  by  payment  acquire  any  rights  adverse  to  re- 
mainderman; Wells  v.  Sweeney,  16  S.  D.  498,  102  Am.  St.  Rep.  832,  H4  N. 
W.  394;  First  Cong.  Church  v.  Terry,  130  Iowa,  515,  114  Am.  St.  Rep.  443, 
107  N.  W.  305, — holding  life  tenant  is  charged  with  duty  of  paying  taxes: 
Lewis  v.  Wright,  148  Mich.  292,  111  N.  W.  751,  holding  life  tenant  who  ac-rcpi- 
his  estate  charged  with  duty  of  paying  interest  on  mortgage  debt,  sutlVj •- 
foreclosure,  waits  till  too  late  too  redeem  and  then  purchases,  does  so  for 
benefit  of  remaindermen;  Wiswell  v.  Simmons,  77  Kan.  624,  95  Pac.  407, 
holding  owner  of  life  estate  disqualified  to  take  tax  title  to  prejudice  of  iv 
maindermen. 

Cited  in  footnotes  to  Ruggles  y.  Tyson,  48  L.  R.  A.  809,  which  denies  right  to 
authorize  use  of  trust  property  during  life  tenancy  for  infant  remaindermen  whose 
estate  contingent  on  life  tenant  exercising  power  of  appointment  among  survivors : 
Tabb  v.  Com.  51  L.  R.  A.  283,  which  holds  tax  assessment  on  land,  made  pending 
life  estate,  not  lien  on  fee;  Hanna  v.  Palmer,  56  L.  R.  A.  93,  which  denies  power  of 
life  tenant  to  acquire  absolute  title  to  property  by  allowing  it  to  be  sold  for 
taxes;  Crawford  v.  Meis,  66  L.R.A.  155.  which  holds  purchase  by  life  tenant 
of  tax  title  to  property  from  one  purchasing  at  sale  made  possible  by  his  own 
failure  to  pay  taxes,  a  mere  redemption  from  the  tax  sale  restoring  his  own 
rights  and  those  of  remainderman. 

Cited  in  notes  (32  L.  R.  A.  805)  on  effect  of  tax  sale  on  land  held  by  life 
tenant;  (33  L.  R,  A.  688)  on  effect  on  estates  in  reversion  or  remainder  ot  tax 
sale  during  existence  of  life  estate;  (75  Am.  St.  Rep.  252)  on  who  may  purchase 
and  enforce  a  tax  title;  (29  L.R.A. (N.S.)  154)  on  right  of  life  tenant  paying 
off  liens  or  encumbrances;  (114  Am.  St.  Rep.  450)  on  respective  duties  of 
life  tenants  and  remaindermen  or  reversioners  to  pay  taxes. 
Tenancy  in  common. 

Cited  in  Sleight  v.  Roe,  125  Mich.  589,  85  N.  W.  10,  holding  when  tenant  in 
common  buys  land  on  sale  for  taxes  assessed  during  tenancy  in  common,  he  is 
trustee  for  share  of  cotenant;  Olmstead  v.  Tracy,  145  Mich.  301,  116  Am.  St. 
Rep.  299.  108  N.  W.  649,  on  purchase  of  tax  title  by  cotenant. 

Cited  in  note  (116  Am.  St.  Rep.  367)  on  cotenant's  right  to  acquire  and 
enforce  tax  titles. 

Distinguished  in  Re  Graff,  123  Mich.  460,  82  N.  W.  248,  holding  widow,  delaying 
performance  of  duties  as  administrator,  and  occupying  property  by  consent  of 
children,  is  tenant  in  common  and  cannot  charge  estate  with  taxes,  etc. 
Tax    sale. 

Approved  in  Boardman  v.  Boozewinkel,   121  Mich.  323,  80  N.  W.  37,  holding 
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purchase  at  tax  sale  by  attorney  of  mortgagee  in  foreclosure  amounts  to  redemp- 
tion from  sale;  Simons  v.  Rood,  129  Mich.  349,  88  N.  W.  879,  holding  purchaser 
of  land  under  contract  cannot  assert  title  thereto  under  tax  deed. 

Cited   in   Shrigley   v.   Black,   66   Kan.   224,   71    Pac.   301    (dissenting  opinion) 
majority  holding  neither  mortgagor  nor  his  grantee  can  defeat  mortgage  by  tax 
title. 
Quitclaim    deed. 

Cited  in  footnote  to  Johnson  v.  Johnson,  59  L.  R.  A.  748,  which  holds  grantee 
in  quitclaim  deed  vested  with  title  acquired  by  warrantor  to  grantor  after  war- 
ranty deed  delivered. 
Renunciation   of   devise. 

Cited  in  Re  Stone,  132  Iowa,  140,  109  N.  W.  455,  10  Ann.  Cas.  1033,  hold- 
ing assent  of  devisee  or  legatee  to  provision  for  his  benefit  may  be  expressly 
withheld,  in  which  case  no  interest  passes  to  him;  Bradford  v.  Calhoun,  120 
Tenn.  56,  19  L.R.A.  (N.S.)  597,  109  S.  VV.  502,  holding  valid  renunciation  of 
devise  is  made  by  paper  declining  to  accept  anything  under  will  acknowledged 
before  clerk  of  court,  and  such  renunciation  relates  back  to  time  of  gift. 

Cited  in  note    (19  L.R.A.  (N.S.)    596,  597)    on  mode  and  effect  of  renouncing 
benefit  under  will. 
Testimony  of  scrivener  concerning;  will. 

Cited  in  Turner  v.  Burr,  141  Mich.  Ill,  104  N.  W.  379,  holding  testimony 
of  scrivener  as  to  intention  of  testatrix  in  use  of  word  "heirs"  inadmissible  where 
there  was  no  ambiguity  on:  face  of  will. 

Cited  in  note  (38  L.R.A. (N.S.)  91)  on  competency  of  scrivener  or  draftsman 
to  testify  as  to  his  own  or  the  testator's  intention. 

32  L.  R.  A.  756,  ST.  PAUL  TRUST  CO.  v.  MINTZER,  65  Minn.  124,  60  Am.  St. 

Rep.  444,  67  N.  W.  657. 
Life    tenancy. 

Approved  in  Booth  v.  Booth,  114  Iowa.  79,  86  N.  W.  51,  holding  tenant  in  com- 
mon in  remainder,  paying  taxes  during  life  tenancy,  not  entitled,  without  proof 
that  it  was  done  to  protect  his  interests,  to  credit  for  amount  on  partition;  Aber- 
nethy  v.  Orton,  42  Or.  444,  95  Am.  St.  Rep.  774,  71  Pac.  327,  holding  refusal  of 
life  tenant  to  pay  taxes  constitutes  waste  conferring  jurisdiction  on  equity  to  ap- 
point receiver. 

Cited  in  Shrigley  v.  Black,  66  Kan.  225,  71  Pac.  301  (dissenting  opinion), 
who  holds  it  is  duty  of  life  tenant  to  pay  taxes  assessed;  First  Cong.  Church  v. 
Terry,  130  Iowa,  515,  114  Am.  St.  Rep.  443,  107  N.  VV.  305,  holding  a  life 
tenant  cannot  by  collusively  permitting  the  premises  to  be  sold  for  taxes  thereby 
acquire  title  for  his  own  benefit;  Wells  v.  Sweeney,  16  S.  D.  498,  102  Am.  St. 
Rep.  813,  94  N.  W.  394,  holding  a  surviving  husband  is  chargeable  with  the 
duty  of  paying  taxes  on  the  homestead;  National  Surety  Co.  v.  Walker,  148 
Iowa,  162,  38 'L.R.A.  (N.S.)  336,  125  N.  W.  338,  to  the  point  that  life  tenant 
of  land  is  charged  with  duty  of  paying  taxes. 

Cited  in  footnote  to  Ruggles  v.  Tyson,  48  L.R.A.  809,  which  denies  right  to 
authorize  use  of  trust  property  during  life  tenancy  for  infant  remaindermen  whose 
estate  contingent  on  life  tenant  exercising  power  of  appointment  among  survivors. 

Cited  in  notes   (33  L.R.A.  688)   on  effect  on  estates  in  reversion  or  remainder 

of  tax  sale  during  existence  of  life  estates ;    ( 32  L.R.A.  805 )   on  effect  of  tax  sale 

on  land  held  by  life  tenant;    (137   Am.   St.  Rep.  662)    on  duties  of  tenant  for 

life  to  remainderman  and  reversioner ;    (114  Am.  St.   Rep.  450,  4.31)    on  respec- 

L.R.A.  Au.  Vol.  IV.— 59. 
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live   duties   of   life   tenants   and    remaindermen   or   reversioners   to   pay    taxes; 
(33  L.R.A. (N.S.)    675),  on  duty  of  life  tenant  to  repair. 

32  L.  R.  A.  761,  DEMPSEY  v.  DOBSON,  174  Pa.  122,  52  Am.  St.  Rep.  816,  34  Atl. 

459. 
!t  iuhi    to   trade   secrets. 

Approved  in  Hanley  v.  Heidelberg  Compovind  Oxygen  Co.  24  Pa.  Co.  Ct.  50;'> 
holding  written  secret  formula  inclosed  in  envelope,  subject  to  execution. 

Cited  in  footnotes  to  O.  &  W.  Thum  Co.  v.  Tloczynski,  38  L.  R.  A.  200.  whir  . 
'sustains  riglit  to  enjoin  breach  of  agreement  by   employee  not  to  coinnninn-.:i 
trade  secrets  learned;   Stone  v.  Goss,  63  L.  R.  A.  344,  which  upholds  injunction 
against  disclosure  of  trade  secret  by  one  under  express  contract,  or  contract  im- 
plied from  confidential  relation. 
Rijghts  of  master  and   servant   as   to   invent ions,    formulae,   etc. 

Followed  in  Dempsey  v.  Dobson,  184  Pa.  592,  40  L.  R.  A.  551,  footnote  p.  550, 
63  Am.  St.  Rep.  809,  39  Atl.  493,  holding  unlawful,  custom  giving  color  mixer  ex- 
clusive title  as  against  employer  to  combinations  of  color  devised. 

Cited  in  Bundy  v.  Pittsburg  Physicians'  Supply  Co.  57  Pittsb.  L.  J.  670, 
holding  that  employer  has  right  to  use  formulas  devised  by  employee,  used  in 
compounding  pharmaceutical  preparation. 

Cited   in   notes    (2   L.R.A.  (N.S.)    1178)    on   right   of   master  to    inventions   of 
servant;     (5    L.R.A.  (N.S.)     1177)*  on    rights    of    employer   and    employee    with 
respect  to  things  produced  by  labor  of  employee. 
\.lmi.ssi  i, Mil  >    of  letter. 

Approved  in  Chicago  v.  McKechney,  205  111.  470,  68  N.  E.  954,  holding  letter 
\vritten  by  party  to  suit  inadmissible  in  his  own  behalf,  except  as  notice  or 
demand. 

Cited  in  Kann  v.  Bennett,  223  Pa.  47,  72  Atl.  342,  holding  letters  written  by 
architect  to  contractor  complaining  of  way  contractor  was  building  house,  in- 
admissible in  action  by  owner  against  contractor  to  recover  excess  of  contract 
price  paid  by  owner  to  complete  the  work,  which  was  taken  out  of  contractor's 
hands  because  of  want  of  diligence. 

:!•>  L.  R.  A.  764,  GEORGE  v.  AMERICAN  GINNING  CO.  46  S.  C.  1,  57   Am.  St. 

Rep.  671,  24  S.  E.  41.     , 
Service  of  process. 

Cited  in  People  ex  rel.  Lafferty  v.  Feicke,  252  111.  420,  06  N.  E.  1052,  holding 
that  service  of  jurisdictional  process  upon  person  in  judiciary  relation  to  person 
affected  by  action  will  not  confer  jurisdiction  although  statute  provides  for 
service  upon  one  occupying  such  relation. 

Distinguished  in  Thomson  v.  Pfeiffer,  60  Kan.  419,  56  Pac.  763,  holding  in  ac- 
tion against  bank  instigated  by  father  of  president,  who  selected  counsel,  both  aid- 
ing prosecution,  service  on  president  and  judgment  by  default  valid;  United  States 
.Ulowpipe  Co.  v.  Spencer,  46  W.  Va.  595,  33  S.  E.  342,  holding  service  on  attorney 
••if  plaintiff,  as  officer  of  defendant  corporation,  not  void  but  voidable. 
Attachment  of  freight  money. 

Cited  in  H.  J.  Baker  &  Bro.  v.  Doe,  88  S.  C.  72,  34  L.R.A. (N.S.)  512, 
431,  holding  that  consignee  of  goods  cannot  attach  freight  money  in  hands  of 
his  own  agent  to  satisfy  claim  for  shortage  in  assignment. 

32  L.  R.  A.  766,  lie  \YA(JOXER.  174  Pa.  558,  52  Am.  St.  Rep.  828,  34  Atl.  114. 
Sufficiency   of   execution    of   K'ifts   and    trusts. 

Followed  in  Dougherty  v.  Shillingsburg,  175  Pa.  59,  34  Atl.  349,  holding  erecu- 


931  L.  R.  A.  CASES  AS  AUTHORITIES.  [32  L.R.A.  769 

lion  on  death  bed  of  bill  of  sale  of  property,  with  instructions  to  vendee  to  divide 
consideration  into  parts  for  certain  purposes,  valid  parol  trust;  Kulp  v.  March, 
181  Pa.  033,  59  Am.  St.  Rep.  687,  37  Atl.  913,  holding  question  of  gift  for  jury 
where  deceased  in  lifetime  made,  under  seal,  regular  assignment  of  insurance  to 
wife,  which  he  left  in  safe,  making  similar  statments  on  death  bed;  Funston  v. 
Twining,  202  Pa.  93,  51  Atl.  736,  holding  valid  gift  made  by  delivery  of  note  and 
mortgage  with  words  declaring  gift  on  condition  of  payment  of  interest  by  donee 
to  donor  during  latter's  life;  Conway's  Estate,  18  Lane.  L.  Rev.  136,  holding 
delivery  to  donee  of  order  on  bank  for  bonds,  in  vault  with  time  lock,  so  that  they 
could  not  be  gotten  until  after  donor's  death,  valid  gift. 

Approved  in  Eshbach's  Estate,  17  Lane.  L.  Rev.  330,  holding  signed  paper  not 
under  seal,  stating  writer  holds  money  of  daiighter,  who  shall  have  interest  for 
life,  and  her  children  the  principal,  valid  declaration  of  trust,  but  not  gift;  Con- 
Ian  v.  Conlan.  20  Pa.  Super.  Ct.  50,  holding  delivery  of  will  and  bond  by  cashier 
after  death  of  testator  and  in  accordance  with  the  terms  on  which  they  were  in- 
trusted to  him  perfects  delivery,  which  relates  back  to  date  of  delivery  in  escrow. 

Cited   in   note    (12   Eng.   Rul.   Cas.   441)    on   necessity   of   delivering   gift   in- 
ter vivos. 
Revocation   of   ivit't. 

Cited  in  Learn  v.  Laufer,  19  Pa.  Dist.  R.  531,  to  the  point  that  person  who 
make*  gift  of   property  without  condition   is  bound  by  his  act   and  cannot  re- 
cover gift. 
Proof  of  consideration   of  note   under  deal. 

Cited  in  Groff  v.  Groff,  21  Lane.  L.  Rev.  143,  holding  that  in  action  on 
note  under  seal  plaintiff  is  entitled  to  recover  without  proof  of  consideration. 

32  L.  R.  A.  769,  GRAY  v.  MERRIAM,  148  111.  179,  39  Am.  St.  Rep.  172,  35  N.  E. 

810. 
Liability   of  bailee. 

Approved  in  First  Xat.  Bank  v.  First  Nat.  Bank  of  Newport,  116  Ala.  532,  22 
So.  976,  holding  bank  receiving  land  certificates  as  security  liable  to  pledgeor  for 
loss  of  them  from  lack  of  ordinary  care,  and  referring  particularly  to  annotation 
in  32  L.  R.  A.  769;  Watson  v.  Fagner,  208  111.  144,  70  N.  E.  23,  holding  gratu- 
itous bailee  liable  for  negligence  in  making  loan  or  in  failing  to  collect  it,  which 
would  amount  to  want  of  ordinary  care  and  diligence:  Ross  v.  Daugherty,  127 
111.  App.  576,  holding  hotel,  gratuitous  bailee  of  baggage,  owes  bailor  duty 
of  reasonable  care. 

Cited  in  Cussen  v.  Southern  California  Sav.  Bank,  133  Cal.  537,  85  Am.  St. 
Rep.  221,  65  Pac.  1099,  holding  savings  bank  renting  vault  responsible  for  lack  of 
ordinary  care  in  preservation  of  property:  Masonic  Temple  Safety  Deposit  Co. 
v.  Langfelt.  117  111.  App.  656.  holding  what  is  reasonable  care  on  part  of  safety 
deposit  company  depends  upon  circumstances,  upon  nature  of  company's  un- 
dertaking, confidence  which  it  invites,  and  character  of  deposit:  Chicago  Hotel 
Co.  v.  Baumann,  131  111.  App.  328,  holding  gross  negligence,  on  part  of  hotel, 
gratuitous  bailee  of  baggage,  means  failure  to  use  care  demanded  by  circum- 
stances of  bailment:  Sherwood  v.  Home  Sav.  Bank,  131  Iowa,  536,  109  X.  \V. 
9,  holding  bank  receiving  gratuitous  special  deposit  is  required  to  use  care 
which  business  men  of  prudence  would  exercise  in  keeping  property  of  like 
value  under  like  circumstances,  also  that  bank  is  not  chargeable  with  gratuitous 
deposit  appropriated  by  cashier  unless  negligent  in  selecting  cashier  or  continu- 
ing him  in  its  employment. 

Cited  in  notes  (29  L.R.A.  95)  on  liability  of  bailee  for  wrongful  appropriation 
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by  his  servant  of  thing  bailed;   (38  Am.  St.  Rep.  782)  on  care  required  of  banker* 
acting  as  agents  or  bailees;   (3  Eng.  Rul.  Cas.  625)  on  banker's  duty  of  custody; 
(21  L.R.A.  (N.S.)  816)  on  duty  of  bank  as  to  payment  of  money  held  as  bailee. 
—  Trustees. 

Cited  in  footnote  to  Woodhouse  v.  Crandall,  58  L.  R.  A.  385,  which  requires  en- 
tire balance  in  insolvent  bank  to  be  turned  over  to  beneficiary  of  trust  fund  exceed- 
ing such  balance. 
Duty  gratuitously   undertaken. 

Cited   in   Indianapolis   Traction   &   Terminal   Co.   v.   Lawson,   5   L.R.A.  (N.S.) 
723,   74   C.   C.   A.   630,    143   Fed.   836,   6   Ann.   Cas.   666,   holding   carrier    liable 
to   passenger  carried  free   in  case  of  passenger's   injury  through   carrier's  fail- 
ure to  use  care  commensurate  with  situation. 
Title  of  bank  to  deposit. 

Cited  in  note  (86  Am.  St.  Rep.  778)   on  title  of  bank  to  money  deposited  with 
or  collected  by   it. 
Harmless   error. 

Cited  in  Taylor  v.  Pegram,  151  111.  119,  37  N.  E.  837;  Ennis  v.  Pullman  Palace 
Car  Co.  165  111.  180.  46  N.  E.  439;  Smith  v.  Smith,  168  111.  501,  48  X.  E.  96;  High- 
ley  v.  Metzger,  187  111.  241,  58  N.  E.  407, — to  proposition  that  erroneous  charge 
not  reversible  when  appellant  not  injured. 

32  L.  R.  A.  775.  MERCHANT'S  NAT.  BANK  v.  CARHART,  95  Ga.  394,  51  Am. 

St.  Rep.  95.  22  S.  E.  628. 
Gratuitous  bailment. 

Cited  in  Stewart  v.  Central  R.  Co.  3  Ga.  App.  400,  60  S.  E.  1,  holding  only 
slight  diligence  required  of  railroad  company  as  to  care  of  property  left  at  ita 
depot  by  consignee  after  delivery. 

32  L.  R,  A.  778,  CHISM  v.  FIRST  NAT.  BANK,  96  Tenn.  641,  54  Am.  St.  Rep. 

863,  36  S.  W.  387. 
Liability   of   bank   for   check   with    forced    indorsement. 

Followed  in  Fanner  v.  People's  Bank,  100  Tenn.  190,  47  S.  W.  234,  holding  bank 
collecting  check  with  forged  indorsement  of  payee's  name  liable  to  latter  for  pro- 
ceeds, though  without  suspicion  of  forgery. 

Cited  in  Knoxville  Water  Co.  v.  East  Tennessee  Nat.  Bank,  123  Tenn.  374. 
131  S.  W.  447,  holding  that  bank  paying  check  upon  unauthorized  indorsement 
is  liable  to  payee  thereof  as  upon  forged  indorsement  under  negotiable  instru- 
ment law. 

Cited  in  footnotes  to  Shepard  &  M.  Lumber  Co.  v.  Kldridge,  41  L.R.A.  617, 
which  holds  payee  of  indorsed  check  not  deprived  of  remniy  against  drawer  by 
intrusting  it  to  dishonest  clerk  who  forged  indorsement  of  same:  La  Fayette  v. 
Merchants'  Bank.  68  L.R.A.  231,  which  sustains  right  of  drawee  paying  draft 
on  forged  indorsement  in  ignorance  of  forgery  on  presentation  bearing  in- 
dorsement of  collecting  bank  to  recover  back  amount  so  paid. 
Check  issued  or  indorsed  to  impostor. 

Cited  in  note  (50  L.  R.  A.  83)  as  to  who  must  bear  loss  w!:ere  check  or  bill  is- 
sued or  indorsed  to  impostor. 

Distinguished  in  Unaka  Nat.  Bank  v.  Butler.  113  Tenn.  578.  S3  S.  W.  055, 
holding  bank  authorized  to  pay  check  indorsed  in  blank  by  payee  and  loet  by 
its  owner,  where  presented  to  bank  by  bona  fide  holder. 
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Xeg-otiable   instrument   payable    to    fictitioaa    person. 

Cited  in  Keenan  v.  Blue,  240  111.  190,  88  N.  E.  553  (dissenting  opinion), 
on  negotiable  paper  payable  to  fictitious  person  as  payable  to  bearer;  Harmon 
v.  Old  Detroit  Nat.  Bank,  153  Mich.  79,  17  L.R.A.  (N.S.)  519,  126  Am.  St.  Rep. 
467,  1]6  N.  W.  617,  holding  statute  making  checks  in  favor  of  fictitious  person, 
payable  to  bearer,  applies  only  to  cases  where  drawer  knowingly  draws  check  to 
order  of  fictitious  payee. 

32  L.  R.  A.  782.  SCHMALZRIED  v.  WHITE,  97  Tenn.  36,  36  S.  W.  393. 
Landlord    and    tenant. 

Cited  in  notes  (34  L.R.A.  829)  on  liability  of  landlord  for  injury  to  tenant 
from  defect  in  premises;  (66  Am.  St.  Rep.  786)  on  liability  of  landlord  letting 
premises  in  defective  condition. 

Distinguished  in  Willcox  v.  Hines,  100  Tenn.  540,  41  L.  R.  A.  279,  66  Am.  St. 
Rep.   770,  46  S.   W.  297,  holding  landlord  liable  to  tenant  for  defects  existing 
when   lease  made,  which  he  ought  to  have  known   and  which  tenant  could  not 
know. 
Iliiildinu    regulations   generally. 

Cited   in  note    (93   Am.  St.  Rep.  410)    on  constitutionality  of  building  regu- 
lations. 
Fire    escapes. 

Cited  in  Weeks  v.  McNulty,  101  Tenn.  502,  43  L.  R.  A.  188,  footnote  p.  185, 
70  Am.  St.  Rep.  693,  48  S.  W.  809,  denying  liability  of  keeper  of  hotel  without 
fire  escapes,  for  death  of  guest,  unless  death  caused  thereby;  People  v.  Davis,  1 
111.  C.  C.  259,  holding  that  at  common  law  proprietors  of  places  of  amusement 
are  not  required  to  erect  fire  escapes  and  provide  apparatus  to  extinguish  fires; 
Tall  v.  Snow,  201  Mo.  519,  10  L.R.A.(N.S.)  182,  119  Am.  St.  Rep.  781,  100 
S.  W.  1,  9  Ann.  Cas.  1161,  holding  owner  of  building  is  not  required  to  provide 
M  with  fire  escapes  at  common-law,  but  lessor  of  hotel  is  required  to  do  so  under 
statute;  Johnson  v.  Snow,  102  Mo.  App.  240,  76  S.  W.  675,  holding  at  common 
law  neither  owner  nor  lessee  of  building  provided  with  ordinary  means  of  in- 
gress or  egress  to  all  parts  thereof  is  required  to  provide  it  with  fire  escapes, 
but  that  under  provisions  of  statute  it  is  required  of  both  owner  and  lessee 
of  hotel. 

Cited  in  footnotes  to  Arms  v.  Ayer,  58  L.  R.  A.  277,  which  sustains  statute 
requiring  fire  escapes  on  certain  kinds  of  buildings,  giving  factory  inspector  dis- 
cretion as  to  their  number,  location,  etc.;  Huda  v.  American  Glucose  Co.  40  L. 
R.  A.  411,  which  holds  screwing  down  of  windows  leading  to  fire  escapes  not  vio- 
lation of  statute;  Carrigan  v.  Stillwell,  61  L.  R.  A.  163,  which  holds  owner  of 
rented  building  liable  for  injury  from  lack  of  fire  escapes;  Carrigan  v.  Still- 
well,  68  L.R.A.  386,  which  denies  necessity  for  fire  escape  for  building  having 
above  first  floor  a  restaurant  kitchen  containing  three  employees. 

Cited  in  note   (10  L.R.A.  (N.S.)    177)    on  liability  for  injuries  caused  by  lack 
or   insufficiency   of   fire  escapes. 
Rig-lit   of  action  arising-   from   violation   of   ordinance. 

Cited  in  note  (5  L.R.A.  (N.S.)  261,  265)  on  violation  of  police  ordinance 
as  ground  for  private  action. 

Distinguished  in  Memphis  Street  R.  Co.  v.  Haynes,  112  Tenn.  720,  81  S.  W. 
374,  holding  violation  of  ordinance  requiring  persons  in  charge  of  street  cars 
to  keep  lookout  and  stop  car  as  quickly  as  possible  in  case  of  impending  acci- 
dent, and  fixing  speed  limit,  gives  right  of  action  to  person  injured  by  reason 
of  its  violation. 
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32  L.  R.  A.  785,  CHASE  v.  YORK  COUNTY  SAV.  BANK,  89  Tex.  316,  59  Am. 

St.  Rep.  48,  36  S.  W.  406. 
Title  of  trustee  as  :mu  i  n«i    execution  sale. 

Cited  in  Thaxton  v.  Smith,  90  Tex.  595,  40  S.  W.  14,  holding  that  one  buying 
on  execution  sale  in  action  begun  after  defendant  had  executed  assignment  for 
creditors  takes  no  title  as  against  trustee. 

32  L.  R.  A.  788,  FORSYTH  v.  MANN  BROS.  68  Vt.  116,  34  Atl.  481. 
Damagres   for   breach   of   contract. 

Approved  in  Gallagher  v.  Baird,  54  App.  Div.  404,  66  N.  Y.  Supp.  759,  holding 
measure  of  damages  in  action  for  breach  in  abandoning  contract  to  supply  gran- 
ite is  expense  incurred  in  obtaining  same  kind  and  color  of  granite  outside  of 
'iiarket. 
What   constitutes   contract   of   sale. 

Cited   in  note    (23   Eng.   Rul.   Cas.   196)    on   what   constitutes   a  contract   for 
the  sale  of  goods. 
Statute  of  frauds. 

Cited  in  Moore  v.  Camden  Marble  &  Granite  Works,  80  Ark.  276,  117  Am. 
St.  Rep.  87,  96  S.  W.  1063,  10  Ann.  Cas.  308,  holding  contract  to  construct 
tombstone  in  accordance  with  directions  of  person  ordering  it  is  not  sale  within 
statute  of  frauds. 

Cited  in  note  (30  L.R.A.  (N.S.)  322)  on  purchase  of  property  to  be  manu- 
factured, adapted  or  grown,  as  within  Statute  of  Frauds. 

32  L.  R.  A.  792,  BALL  v.  CHESAPEAKE  &  O.  R.  CO.  93  Va.  44,  57  Am.  St.  Rep. 

786,  24  S.  E.  467. 
Liability   of   carrier   to   passenger. 

Followed  in  Fowlkes  v.  Southern  R.  Co.  96  Va.  747,  32  S.  E.  464,  holding 
railroad  company  not  liable  for  unforeseen  results  of  false  statement  of  agent  aa 
to  connections. 

Approved  in  Pullman  Palace-Car  Co.  v.  Hatch,  30  Tex.  Civ.  App.  304.  70  S.  \\ . 
771,  holding  sleeping  car  company  not  liable  to  passenger  for  loss  or  theft  of 
property,  unless  it  fails  to  exercise  reasonable  care;  Thweatt  v.  Houston,  E.  & 
W.  T.  R.  Co.  31  Tex.  Civ.  App.  228,  71  S.  W.  976.  holding  carrier  not  responsi- 
ble to  passenger  assaulted  by  another  passenger  or  an  intruder,  if  violence  could 
not  have  been  reasonably  anticipated. 

Cited  in  Washington,  A.  &  Mt.  V.  R.  Co.  v.  Vaughan,  111  Va.  794,  69  S.  E. 
1035,  holding  that  charge,  in  personal  injury  case,  that  electric  railway  com- 
pany owes  to  passenger  "greatest  possible  care  and  diligence,"  is  not  erroneous; 
Woas  v.  St.  Louis  Transit  Co.  198  Mo.  672,  7  L.R.A.(N.S.)  :?35,  96  S.  W.  1017, 
8  Ann.  Cas.  584,  holding  street  railway  company  not  liable  for  injury  to  pas- 
senger struck  by  missile  thrown  by  stranger  at  car  where  motorman  could  not 
have  anticipated  the  act:  Norfolk  &  W.  R.  Co.  v.  Birchfield,  10.")  Va.  S21.  .~>4 
S.  E.  879,  holding  carrier  liable  for  assault  on  passenger  by  person  holding 
himself  out  as  officer  where  conductor  was  near  enough  to  hear  altercation 
and  should  have  interposed;  Lincoln  Traction  Co.  v.  Webb.  73  Neb.  148.  lift 
Am.  St.  Rep.  879.  102  N.  W.  258,  on  presumption  of  carriers  negligence  arising 
when  passenger  is  injured  through  acts  of  carrier's  servants  or  because  of  dt>- 
iVctive  apparatus;  Hill  v.  Pullman  Co.  188  Fed.  501,  28  Lane.  L.  Rev.  2t}S. 
holding  that  sleeping  car  company  is  liable  to  passenger  caused  by  robber  in- 
dicting blow  on  him  while  he  was  asleep,  all  of  which  was  due  to  company? 
negligence  in  not  keeping  sufficient  watch. 
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Cited  in  footnotes  to  Pullman's  Palace-Car  Co.  v.  Hall,  44  L.  R.  A.  790,  which 
denies  liability  for  theft  of  passenger's  valise  from  sleeping  car  through  window; 
Pullman's  Palace  Car  Co.  v.  Adams,  45  L.  R.  A.  767,  which  holds  sleeping  car 
company  liable  for  theft  of  passenger's  property  where  porter  went  to  sleep 
while  on  watch  :  Cooney  v.  Pullman  Palace-Car  Co.  53  L.  R.  -A.  690,  which  holds 
sleeping  car  company  liable  for  loss  of  passenger's  valise  intrusted  employees 
of  company. 

Cited  in  note  (97  Am.  St.  Rep.  527)  on  liability  of  carrier  for  injuries 
from  strikers  or  mobs. 

Distinguished  in  Tall  v.  Baltimore  Steam  Packet  Co.  90  Md.  254,  47  L.  R,  A. 
122,  44  Atl.  1007,  holding  steamboat  company  not  liable  to  passenger  shot  in 
quarrel  between  others,  evidence  not  showing  captain  could  have  prevented  shoot- 
ing; St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hatch,  116  Tenn.  591,  94  S.  W.  671,  holding 
carriers  liable  for  outrage  upon  lady  passenger  in  sleeping  car  committed  by 
man  when  employees  were  absent  from  car  and  had  previously  failed  to  appear 
when  rung  for. 


Approved  in  Willis  v.  Providence  Telegram  Pub.  Co.  20  R.  I.  287,  38  Atl.  947, 
holding  no  contributory  negligence  in  trying  to  prevent  one's  horse  from  running 
away  when  frightened  by  collision,  though  plaintiff  not  in  carriage;  Herring  v. 
Chesapeake  &  W.  R.  Co.  101  Va.  785,  45  S.  E.  322,  holding  carrier  delaying  trans- 
portation of  stock  not  liable  for  injury  due  to  unprecedented  cold  and  snow 
storm. 
Proximate  cause. 

Cited  in  Allison  v.  Fredericksburg,  112  Va.  246,  —  L.R.A,  (N.S.)  '—  ,  71  S. 
E.  525,  holding  that  in  order  to  warrant  finding  that  negligence,  is  proximate 
cause  of  injury,  it  must  appear  that  injury  was  natural  and  probable  conse- 
quence of  negligence,  and  that  it  ought  to  have  been  foreseen;  Winfree  v.  Jones, 
104  Va.  44,  1  L.R.A.(X.S.)  204,  51  S.  E.  153.  holding  leaving  upstairs  door 
of  empty  hoase  unlocked  not  proximate  cause  of  its  burning  by  some  one  who 
entered  wrongfully;  Board  of  Trade  Bldg.  Corp.  v.  Cralle,  109  Va.  252,  22 
L.R.A.  (X.S.)  300,  132  Am.  St.  Rep.  917,  63  S.  E.  995,  holding  leaving  door 
of  elevator  open  during  temporary  absence  of  operator  not  proximate  cause  of 
injury  of  passenger  through  its  negligent  operation  by  stranger. 
Waiver  of  demnrrer  \>y  amendment  nnder  leave. 

Cited  in  Tidewater  R.  Co.  v.  Hurt,  109  Va.  205,  63  S.  E.  421,  holding  ob- 
jection by  plaintiff  to  decree  on  original  bill  barred  by  amending  complaint  in 
accordance  with  leave  granted  when  demurrer  was  sustained. 

32  L.  R.  A.  796,  SWASH  v.  SHARPSTEIN,  14  Wash.  426,  44  Pac.  862. 
Statute    of    frauds. 

Cited  in  Allen  v.  Bromberg,  163  Ala.  625,  50  So.  884,  holding  parol  agree- 
ment between  husband  and  wife  to  make  mutual  wills  is  void  under  the 
statute  of  frauds;  Thill  v.  Johnston,  60  Wash.  396,  111  Pac.  225,  holding- 
that  oral  agreement  abrogating  written  contract  for  standing  timber  is  void 
as  it  involves  interest  in  land  which  must  be  in  writing:  Blakely  v.  Sumner, 
6-2  Wash.  209.  113  Pac.  257,  holding  that  permitting  another  to  cut  wood  on 
land  is  not  taking  such  possession  by  vendee  as  to  take  oral  contract  for 
sale  out  of  statute  of  frauds. 

Cited  in  footnotes  to  Svanburg  v.  Fosseen,  43  L.  R.  A.  427,  which  holds  oral 
agreement  to  leave  entire  property  at  death,  to  members  of  promisor's  family, 
Tendered  valid  by  their  rendering  of  services  and  selling  land  at  sacrifice  for 
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promisor's  benefit ;  Bryson  v.  McShane,  49  L.  R.  A.  527,  which  holds  specifically 
enforceable,  executed  oral  contract  to  give  entire  property  for  support  during  life 
and  burial  after  death;  Clancy  v.  Flusky,  52  L.  R.  A.  277,  which  authorizes 
specific  performance  of  executed  oral  contract  to  convey  land  to  son  for  taking 
care  of  father  for  life,  though  father  left  before  death. 

Cited  in  note  (102  Am.  St.  Rep.  240)  on  contract  for  sale  of  land  within 
statute  of  frauds. 

32  L.  R.  A.  800,  MAPEL  v.  JOHN,  42  W.  Va.  30,  57  Am.  St.  Rep.  839,  24  S.  E. 

608. 
Demurrer    to    evidence. 

Followed  in  Talbott  v.  West  Virginia,  C.  &  P.  R.  Co.  42  W.  Ya.  565,  26  S.  E. 
311,  holding  that  where  jury  finds  verdict  in  alternative,  subject  to  opinion  of 
court  on  demurrer  to  evidence,  it  is  duty  of  court  to  determine  whether  plain 
tiff  made  out  his  case;  Teel  v.  Ohio  River  R.  Co.  49  W.  Va.  86,  38  S.  E.  618, 
holding  conflicting  evidence  of  demurring  defendant  regarded  as  overcome,  un- 
less such  conflicting  evidence  so  plainly  preponderates  in  his  favor  that  court 
would  set  aside  verdict  for  plaintiff. 

Approved  in  Hysell  v.  Sterling  Coal  &  Mfg.  Co.  46  \V.  Va.  160,  33  S.  E.  !».->. 
Tiolding  judgment  on  demurrer  to  evidence  in  favor  of  opposing  party  not  re- 
versed unless  plainly  contrary  to  preponderance  of  evidence;  Meeks  v.  Ohio 
R,  Co.  52  W.  Va.  105,  43  S.  E.  118.  and  Vance  v.  Ravenswood,  S.  &  G.  R.  Co.  53 
W.  Va.  348,  44  S.  E.  461,  holding  that  by  demurring  to  evidence,  demurrant  ad- 
mits all  inferences  of  fact  fairly  deducible  from  the  evidence. 

Cited  in  Young  v.  West  Virginia,  C.  &  P.  R.  Co.  42  \V.  Va.  121,  24  S.  E.  615, 
holding  defendant,  by  introducing  evidence  after  demurring,  waived  demurrer; 
Chapman  v.  Charter,  46  W.  Va.  780,  34  S.  E.  768,  holding  no  error  in  coin  pol- 
ling plaintiffs  to  join  in  demurrer  to  evidence  by  defendants;  Bowman  v.  Dewing. 
50  W.  Va.  447,  40  S.  E.  576,  holding  court  should  consider  evidence  on  both  sides 
us  if  demurrer  were  a  motion  to  set  aside  verdict  of  jury  in  favor  of  party 
opposing  demurrer;  Uhl  v.  Ohio  River  R.  Co.  56  W.  Va.  508,  68  L.R.A.  145, 
i()7  Am.  St.  Rep.  968,  49  S.  E.  378,  3  Ann.  Cas.  201;  Newman  v.  Ruby,  54  W. 
Ya.  385.  46  S.  E.  172. — holding  demurrer  to  evidence  admits  in  favor  of  demurw 
all  inferences  of  fact  fairly  deducible  from  the  evidence:  Barrett  v.  Raleigh 
Coal  &  Coke  Co.  55  W.  Va.  397,  47  S.  E.  154,  holding  that  if  evidence,  though 
conflicting  plainly  preponderates  in  favor  of  demurrant  judgment  should  be  en- 
tered accordingly. 

Questioned  in  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  690,  36  L.  R.  A.  582,  26 
S.  E.  546,  and  Shaver  v.  Edgell,  48  W.  Va.  511,  37  S.  E.  664.  holding  upon  de- 
murrer by  defendant  inferences  and  conclusions  most  favorable  to  plaintiff  will 
be  adopted. 
Preponderance   of  evidence. 

Followed  in  Weaver  v.  Akin,  48  W.  Va.  460,  37  S.  E.  600.  holding  finding  of 
fact  by   circuit  court  not   disturbed   unless   contrary  to   plain   preponderance  of 
evidence. 
Reservation  in   deed. 

Cited   in  Chapman  v.  Mill   Creek  Coal  &   Coke  Co.  54  W.  Va.  200,  46  S.  E. 
262,  holding  title  to  coal  is  not  reserved  by  reservation  in  deed  of  right  to  any 
one  of  number  of  coal  banks  to  be  selected  by  grantors. 
Question   for  jur>  . 

Cited  in  Butcher  v.  Sommerville,  67  \Y.  Ya.  267.  67  S.  E.  726.  holding  that 
court  is  not  bound  to  submit  case  to  jury  where  evidence  given  at  trial,  with 
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all    inferences   jury   could   justifiably   draw   from   it,    is    insufficient   to   support 

verdict  for  plaintiff. 

Mining:;    surface    and    lateral   support. 

Cited  in  Gawthrop  v.  Fairmont  Coal  Co.  68  W.  Va.  652,  70  S.  E.  556,  holding 
that  provisions  of  statute,  inhibiting  mining  of  coal  within  five  feet  of 
division  line,  apply  to  one  owning  vein  of  coal  without  ownership  of  surface; 
Com.  v.  Plymouth  Coal  Co.  232  Pa.  148,  81  Atl.  148,  15  Luzerne  Leg.  Reg.  96, 
holding  that  statute  providing  that  owners  of  adjoining  coal  properties  must 
leave  pillar  of  coal  in  each  seam  or  vein  along  line  of  adjoining  property 
is  valid. 
What  acts  legislature  may  declare  criminal. 

Cited  in  note  (78  Am.  St.  Rep.  242)  on  acts  which  legislature  may  declare 
criminal. 

32  L.  R.  A.  805,  ESTABROOK  v.  ROYON,  52  Ohio  St.  318,  39  N.  E.  808. 
Forfeiture  for  nonpayment  of  tax. 

Followed  in  Eichenlaub  v.  Neil,  10  Ohio  C.  C.  440,  granting  relief  in  equity 
against  forfeiture  of  lease  for  nonpayment  of  taxes  when  demand  not  made  by 
lessor. 

Cited  in  Mathers  v.  Bull,  6  Ohio  N.  P.  46,  9  Ohio  S.  &  C.  P.  Dec.  408, 
holding  laws  imposing  forfeiture  for  nonpayment  of  taxes  are  penal  and  must 
be  strictly  construed;  Anderson  v.  Messenger,  85  C.  C.  A.  468,  158  Fed.  254, 
holding  forfeiture  of  life  estate  under  statute  for  failure  to  pay  tax  is  not 
worked  by  invalid  tax  sale. 

Cited  in  note   (33  L.  R.  A.  688)   on  effect  on  estates  in  reversion  or  remainder 
of  tax  sale  during  existence  of  life  estate. 
Lien   of   tax. 

Cited  in  footnote  to  Tabb  v.  Com.  51  L.  R.  A.  283,  which  holds  tax  assessment 
on  land,  made  pending  life  estate,  not  lien  on  fee. 
Duty  of  life  tenant  to  pay  taxes. 

Cited  in  Glenn  v.  West,  106  Va.  362,  56  S.  E.  143,  holding  burden  of  paying 
cm-rent  taxes  is  upon  life  tenant  rather  than  remainderman  also  citing  an- 
notation on  this  point. 

32  L.  R.  A.  811,  RIDDLE  v.  DOW,  98  Iowa,  7,  66  N.  W.  1066. 
Title   to   crops. 

Cited  in  footnote  to  Sievers  v.  Brown,  45  L.  R.  A.  642,  which  holds  vendor 
entitled  to  crops  planted  by  one  in  possession  after  refusal  to  comply  with  con- 
tract of  purchase. 

32  L.  R.  A.  818,  GAY  v.  WARD,  67  Conn.  147,  34  Atl.  1025. 
Termination    of   {guaranty. 

Approved  in  Fewlass  v.  Keeshan,  32  C.  C.  A.  9,  60  U.  S.  App.  133,  88  Fad.  574, 
holding  death  of  obligor  in  cost  bond  does  not  release  his  estate  from  costs 
accruing  after;  Valentine  v.  Donohoe-Kelly  Bkg.  Co.  133  Cal.  196,  65  Pac.  381, 
holding  continuing  guaranty  of  bank  account  ends  with  notice  of  guarantor's 
death. 

Cited  in  footnote  to  Blyth  v.  Pinkerton,  57  L.  R.  A.  468,  which  holds  guar- 
anty of  detective's  salary  and  expenses  in  working  up  murder  case  ceases  on 
conviction  of  suspect  and  settlement  of  bill. 
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Cited  in  note  (2  Brit.  Rul.  Cas.  940)  on  determination  of  liability  of 
guarantor  or  surety  by  his  death. 

Distinguished  in  Home  Sav.  Bank  v.  Hosie,  119  Mich.  127,  77  N.  W.  625,  hold- 
ing death   of  one   of  obligors  on   bond   to   secure  borrowed   money,   required   by 
the  business  of  their  bank  for  one  year,  does  not  release  his  estate. 
Construction  of  guaranty. 

Cited  in  Finucan  v.  Feigenspan,  81  Conn.  381,  71  Atl.  497,  holding  contract 
of    guaranty    is    to    be    construed    according    to    understanding    and    intent    of 
parties   and   language   not   extended   by   strained   construction   to   enlarge   guar- 
antor's liability. 
Continuing;   guaranty. 

Cited   in  note    (39   L.R.A.  (N.S.)    735)    as  to  when  a  guaranty   is  continuing. 

32  L.  R.  A.  822,  SARGENT  v.  TUTTLE,  67  Conn.  162.  34  Atl.  1028. 
Interest    on    taxes. 

Approved  in  Mall  v.  Portland,  35  Or.  93.  56  Pac.  654,  holding  asses>ment  for 
local  improvement  does  not  bear  interest  unless  by  special  provision  of  statute; 
Vicksburg.  S.  &  P.  R.  Co.  v.  Traylor,  104  La.  293,  29  So.  141,  holding  -i  per  cent 
interest  per  month,  imposed  by  law  on  unpaid  taxes,  not  imposed  on  hint  I  t.iv 
in  aid  of  railroad,  but  only  legal  interest. 

Cited  in  State  v.  Xcw  England  Furniture  &  Carpet  Co.  107  Minn.  53,  119 
N.  W.  427,  16  Ann.  Cas.  470,  holding  in  absence  of  a  statute  taxes  do  not 
draw  interest,  either  from  time  of  assessment,  or  from  time  they  become  de- 
linquent; Re  Hagemeyer,  113  App.  Div.  474,  99  N.  Y.  Supp.  369,  holding  prin- 
ciple that  taxes  do  not  bear  interest,  unless  it  is  expressly  given,  applies  to  as- 
sessments for  local  improvements;  Hartford  v.  Poindexter,  84  Conn.  135.  7!>  Atl. 
79,  holding  that  amendment  to  city  charter  providing  that  assessments  for  bene- 
fits shall  bear  interest  from  date  when  same  became  due  and  payable  is  not  retro- 
spective, and  applies  only  to  those  thereafter  made. 

Cited  in  note  (6  L.R.A. (N.S.)  695)  on  implied  right  to  interest  on  taxes 
or  assessments. 

Distinguished-  in  Hartford  v.  Hills,  72  Conn.  599,  45  Atl.  433,  holding  intcrc-t, 
on  tax  chargeable  during  pendency  of  appeal  by  taxpayer. 
Assessment  as  tax. 

Cited  in  Fair  Haven  &  W.  R.  Co.  v.  Xew  Haven,  77  Conn.  497,  59  Atl.  737. 
holding  power  to  assess  benefits  is  power  to  tax  and  must  be  conferred  by 
legislature;  State  v.  Kilburn.  81  Conn.  12,  129  Am.  St.  Rep.  205.  69  Atl.  1023. 
as  to  whether  words  "tax  assessed"  cover  benefits  assessed;  Hedge  v.  1).  s  .Yloines, 
141  Iowa,  22,  119  N.  W.  276,  holding  special  assessment  is  tax  and  not  liable 
to  counterclaim  or  set  off,  nor  subject  to  attachment  or  execution. 

32  L.  R.  A.  825,  MISSOURI,  K.  &  T.  R.  CO.  v.  EDWARDS,  90  Tex.  65,  36  S.  W. 

430. 
Duty  of  occupant  of  land  to  children. 

Followed  in  San  Antonio  &  A.  P.  R.  Co.  v.  Morgan,  92  Tex.  103,  4(5  8.  W.  28, 
holding  railroad  company  not  liable  for  injury  to  child  on  turntable  without  im- 
plied invitation:  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex.  (52.  38  L.  11.  A. 
575.  (16  Am.  St.  Rep.  856,  41  S.  W.  62,  holding  railroad  company  not  liable  for 
death  of  child  falling  in  ditch  by  road,  although  near  plank  crossing  intended 
for  those  having  business  there. 

Approved  in  Ritz  v.  Wheeling,  45  W.  Va.  268,  43  L.  R.  A.  152,  31  S.  E.  993, 
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holding  owner  of  pond  under  no  more  duty  to  child  than  to  adult  to  keep  it  safe: 
Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  413,  54  L.  R.  A.  321,  39  S.  E.  32, 
holding  owner  of  land  with  excavation  with  water  in  it  not  bound  to  guard  it 
against  trespassing  children. 

Cited  in  Kramer  v.  Southern  R.  Co.  127  N.  C.  330,  52  L.  R.  A.  360,  footnote 
p.  359,  37  S.  E.  468,  denying  railroad  company's  liability  for  death  of  child  by 
fall  of  pile  of  cross-ties  in  unused  portion  of  street;  Driscoll  v.  Clark,  32  Mont. 
184,  80  Pac.  1,  holding  complaint  in  action  to  recover  for  injury  of  child 
sustained  while  playing  about  moving  endless  chain  with  sharp  flanges,  which 
does  not  show  invitation  express  or  implied  does  not  state  cause  of  action: 
Isbell  v.  Hayward  Lumber  Co.  47  Tex.  Civ.  App.  348,  105  S.  W.  211,  holding 
owner  of  saw  mill  not  liable  for  injury  of  child  caught  in  endless  chain  while 
playing  at  mill,  child  having  been  more  than  once  warned  away;  North  Texas 
Constr.  Co.  v  Bostick,  98  Tex.  242,  83  S.  W.  12,  holding  operator  of  cotton 
gins  does  not  owe  duty  of  guarding  its  premises  and  machinery  against  trespassers 
even  though  they  are  children  of  very  immature  discretion ;  Stamford  Oil 
Mill  Co.  v.  Barnes,  103  Tex.  413,  31  L.R.A.  (N.S.)  1220,  128  S.  W.  375,  holding 
that  owner  of  oil  mill  is  under  no  general  duty  to  exercise  care  to  make 
it  safe  for  children  coming  thereto  without  invitation,  authority,  or  allure- 
ment; Ft.  Worth  &  D.  C.  R.  Co.  v.  Cushman,  51  Tex.  Civ.  App.  312,  113  S. 
W.  198,  holding  that  railroad  is  bound  to  exercise  ordinary  care  to  prevent 
injury  to  child  of  tender  years  who  may  be  attracted  to  dangerous  place;  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Poteet,  53  Tex.  Civ.  App.  51,  115  S.  W.  883,  holding 
that  refusal  to  charge  that  child  seven  years  old  injured  while  trespassing  on 
railroad,  was  guilty  of  contributory  negligence,  or  "if  of  sufficient  mental  ca- 
pacity to  realize  dangers,"  was  proper. 

Cited  in  footnotes  to  Siddall  v.  Jansen,  39  L.  R.  A.  112,  which  holds  owner 
liable  to  child  injured  by  unguarded  door  to  elevator,  in  store  used  by  employees: 
O'Leary  v.  Brooks  Elevator  Co.  41  L.  R.  A.  677,  which  denies  owner's  liability 
for  injury  to  trespassing  child  by  wire  projecting  from  shaft  of  machinery; 
Biggs  v.  Consolidated  Barb-Wire  Co.  44  L.  R,  A.  655,  which  holds  owner  liable 
for  maintaining  dangerous  machinery  on  private  grounds  unprotected  from  visits 
of  trespassing  children;  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A. 
284,  which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child 
by  toppling  over  of  large  cement  pipe  used  by  children  as  plaything;  Ryan  v. 
Towar,  55  L.  R.  A.  310,  which  denies  landowner's  duty  to  make  premises  safe 
for  attempting  to  rescue  trespassing  child  caught  in  water  wheel  in  unused 
building;  Uttermohlen  v.  Bogg's  Run  Min.  &  Mfg.  Co.  55  L.  R.  A.  911.  which 
denies  liability  of  mine  owner  for  injury  to  trespassing  child  by  cable  and  pul- 
leys hauling  coal  cars;  Brinkley  Car  Works  Mfg.  Co.  v.  Cooper,  57  L.  R,  A.  724, 
which  denies  liability  for  injury  to  six-year-old  boy  from  carelessly  walking 
into  pool  of  hot  water;  Paolino  v.  McKendall,  60  L.  R.  A.  133,  which  denies 
duty  of  occupier  of  land  burning  rubbish  to  guard  young  children,  accustomed  to 
play  there,  from  fire. 

Cited   in   note    (19  L.R.A.(N.S.)    1129,   1142)    on   attractive  nuisance. 

Distinguished  in  Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Tex.  294,  42  S.  W.  959, 
denying   liability   where   child   in   mill,   against   warning   of   defendant,    jumped 
over  machinery. 
Implied  invitation. 

Cited  in  Simonton  v.  Citizens'  Electric  Light  &  Power  Co.  28  Tex.  Civ.  App. 
378,  67  S.  W.  530,  holding  footrests  in  electric  light  pole  do  not  constitute  ;  n 
implied  invitation  to  children  to  clii/ib  it:  International  &  G.  N.  R.  Co.  v. 
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Still,  40  Tex.  Civ.  App.  22,  88  S.  W.  257,  holding  railway  bridge  abutments 
on  right  of  way  do  not  furnish  evidence  of  invitation  to  public  or  children 
to  go  upon  them. 

Cited  in  footnote  to  Holbrook  v.  Aldrich,  36  L.  R.  A.  493,  which  holds  shop- 
keeper not  liable  for  injury  to  child  putting  hand  up  spout  of  coffee  grinder. 

32  L.  R.  A.  828,  KRANTZ  v.  RIO  GRANDE  W.  R.  CO.  13  Utah,  1,  43  Pac.  623. 
<  oncl  usi  \  «-ii«->«.  of  prior  decisions  in  same  case. 

Followed  in  Brimm  v.  Jones,  13  Utah,  443,  45  Pac.  46;  First  Nat.  Bank  v. 
Lewis,  13  Utah,  509,  45  Pac.  890;  People's  Bldg.  L.  &  Sav.  Asso.  v.  Fowble,  18 
Utah,  210,  55  Pac.  57, — holding  no  appeal  considered  on  question  involving  same 
point  settled  in  former  appeal. 

Cited  in  Silva  v.  Pickard,  14  Utah,  252,  47  Pac.  144,  holding  decision  of  ter- 
ritorial supreme  court,  followed  on  second  trial  of  case,  binding,  and  not  re- 
viewable  in  state  supreme  court,  though  appealable  to  United  States  Supreme 
Court;  Potter  v.  Ajax  Min.  Co.  22  Utah,  283,  61  Pac.  999,  holding  rule  that 
previous  ruling  by  appellate  court  is  final  on  questions  on  same  state  of  facts 
does  not  apply  to  obiter  dicta  of  decision;  Menager  v.  Farrell,  6  Ariz.  319,  57 
Pac.  607;  Snyder  v.  Pima  County,  6  Ariz.  46,  53  Pac.  6, — holding  judgment  of 
appellate  court  in  case,  becomes  law  of  that  particular  case,  and  is  not  subject 
to  review  thereafter  on  second  appeal;  State  v.  Mortensen,  27  Utah,  20,  hold- 
ing appeal  which  is  in  effect  appeal  from  judgment  of  appellate  court  itself  is 
not  maintainable. 

Cited  in  note   (34  L.  R.  A.  330)    on  conclusiveness  of  prior  decisions  on  sub- 
sequent appeals. 
Exemplary   damages. 

Cited  in  footnote  to  McNamara  v.  St.  Louis  Transit  Co.  66  L.R.A.  486, 
which  holds  exemplary  damages  against  street  car  company  justified  by  con- 
ductor's intentional  and  unjustified  kicking  of  boy  attempting  to  board  car. 

32  L.  R.  A.  829,  COWAN  v.  FAIRBROTHER,  118  N.  C.  406,  54  Am.  St.  Rep. 

733,  24  S.  E.  212. 
Monopoly. 

Cited   in   note    (74   Am.   St.   Rep.   241)    on  combinations   constituting   unlaw- 
ful trusts. 
Contracts  in  restraint  of  trade. 

Followed  in  Kramer  v.  Old,  119  N.  C.  7,  34  L.  R.  A.  390,  56  Am.  St.  Rep. 
650,  25  S.  E.  813,  sustaining  contract  not  to  engage  in  business  in  town,  as 
valid  during  life  of  parties. 

Cited  in  Hauser  v.  Harding,  126  N.  C.  -299,  35  S.  E.  586,  holding  sale  of  physi- 
cian's practice,  good  will,  and  location  not  in  restraint  of  trade,  and  enforceable 
by  injunction;  Swigert  v.  Tilden,  121  Iowa,  058,  63  L.  R.  A.  612,  footnote  p. 
608,  100  Am.  St.  Rep.  374.  97  N.  W.  82,  upholding  contract  by  seller  of  good  will 
of  business  not  to  be  connected  with  competing  business  for  ten  years;  Dii-os\vuy 
v.  Edwards,  134  N.  C.  257,  46  S.  E.  501,  upholding  contract  not  to  engage  in ' 
sale  of  spirituous  liquors  within  twenty  years  in  specified  city;  Teague  v.  Sdiaiil). 
133  N.  C.  467,  45  S.  E.  762  (dissenting  opinion),  majority  holding  contract  not 
to  practise  medicine  in  certain  town  after  specified  time,  unless  field  is  then 
larger,  too  indefinite  to  be  enforced;  Anders  v.  Gardner,  151  N.  (  .  fiOo,  66 
S.  E.  665,  holding  contract  by  seller  of  stock  in  livery  company  not  to  engage 
in  livery  business  in  certain  town  nor  work  as  employee  in  such  business 
unless  with  company  stock  which  he  sells  is  valid;  My  Laundry  Co.  v.  Schmel- 
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ing,  129  Wia.  606,  109  N.  W.  540,  holding  contract  by  party  selling  laundry 
not  to  engage  in  laundry  business  in  certain  city  for  five  years  for  himself 
or  others  is  valid. 

Cited  in  footnotes  to  Trenton  Potteries  Co.  v.  Oliphant,  46  L.  R.  A.  255,  which 
sustains  vendor's  agreement  not  to  engage  in  competitive  business  for  fifty 
years  within  United  States,  except  in  specified  states  and  territories;  Tusca- 
loosa  Ice  Mfg.  Co.  v.  Williams,  50  L.  R.  A.  175,  which  holds  void,  contract  by 
owner  of  ice  machine  to  abandon  manufacture  of  ice  in  certain  town  for  five 
years,  giving  other  party  monopoly  of  business;  Steichen  v.  Fehleisen,  51  L.  R. 
A.  412,  which  holds  individual  partners  not  bound  by  firm  agreement  not  to  re- 
engage in  certain  business  for  specified  period;  Clark  v.  Needham,  51  L.  R.  A. 
785,  which  holds  void,  lease  of  manufacturing  machinery  with  agreement  against 
lessor  engaging  in  business  for  five  years;  Pohlman  v.  Dawson,  54  L.  R.  A.  913, 
which  holds  agreement  on  sale  of  business  not  to  engage  in  barber  business  in 
any  manner,  violated  by  working  as  employee  in  other  shop ;  Bancroft  v.  Union 
Embossing  Co.  64  L.  R.  A.  298,  which  sustains  contract  by  one  selling  right  to 
manufacture  and  sell  machine  invented  by  him  not  to  make,  or  transfer  to  others 
right  to  make,  such  machines;  Keene  Syndicate  v.  Wichita  Gas,  E.  L.  &  P.  Co. 
67  L.R.A.  61,  which  holds  void  lease  by  corporation  generating  electricity 
to  rival  company  with  agreement  not  to  engage  in  business  for  ten  years; 
Eugene  Dietzgen  Co.  v.  Kokosky,  66  L.R.A.  503,  which  sustains  right  to  in- 
junction against  member  of  former  partnership  agreeing  on  sale  of  business 
not  to  engage  directly  or  indirectly  to  competitive  business  within  specified 
city  for  designated  period  from  continuing  in  rival  business  into  which  he 
entered  in  violation  of  such  agreement. 

Cited  in  note  (24  L.R.A.(jST.S.)  918,  932)  on  validity  of  agreement  in 
restraint  of  trade,  ancillary  to  sale  of  business  or  profession,  as  affected  by 
territorial  scope. 

Distinguished  in  Lanzit  v.  J.  W.  Sefton  Mfg.  Co.  184  111.  330,  75  Am.  St.  Rep. 
171,  56  N.  E.  393,  Reversing  83  111.  App.  176,  holding  void  as  unreasonable,  con- 
tract not  to  engage  in  two  states  in  business  in  which  covenantor  useful,  and 
compelling  removal  from  state. 
Contracts   ag'ainst    public   policy*  :    «?:^ 

Cited  in  note    (93  Am.  St.  Rep.  909)    on  contracts  with  newspapers  void  as 
against  public  policy. 
Injunction   nii:i  i  usi    breach  of  contract. 

Cited   in   note    (90  Am.   St.   Rep.   638)    on    injunction  against  breach   of  con- 
tract. 
Newspapers. 

Cited  in  Whitehead  v.  Hale,  118  N.  C.  603,  24  S.  E.  360,  refusing  to  appoint 
receiver  of  newspaper  in  foreclosure  action,  when  to  do  so  would  destroy  its  value. 
—  Constitutional  freedom. 

Cited  in  Coleman  v.  MacLennan,  78  Kan.  719,  20  L.R.A.  (N.S.)  369,  130 
Am.  St.  Rep.  390,  98  Pac.  281,  holding  freedom  of  press  means  press  shall  be  free 
from  previous  government  license  but  quare  as  to  what  more  it  embraces. 

Cited  in  footnotes  to  State  v.  McKee.  49  L.  R.  A.  542.  which  sustains  statute 
against  papers,  etc..  being  devoted  to  publication  of  story  of  crimes;  People  v. 
Most,  58  L.  R.  A.  509.  which  denies  protection  to  publication  of  article  advo- 
cating murder  of  rulers  and  destruction  of  organized  society :  Ex  parte  Foster. 
60  L.  R.  A.  631.  which  denies  court's  power  to  adjudge,  on  own  motion,  publisher 
in  contempt  for  disobeying  oral  order  not  to  publish  testimony  in  pending  ease. 
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Vndittcloned   principal. 

Cited   in  Nicholson  v.   Dover,   145   N.   C.   20,   13  L.R.A.(X.S.)    169,  58   S.  E. 
444,    holding    undisclosed    principal    may    enforce    contract    for    sale    of    realty 
against  third  party  with  whom  it  was  made  by  agent. 
Street   meetings. 

Cited    in   footnote   to    Fitts    v.    Atlanta.    07    L.R.A.   803,   which   upholds   ordi- 
nance   making    it    unlawful    to    hold    public    meetings    in    city    streets    without 
consent  of  municipal   authorities. 
Failure  to  prove  foreign  law. 

Cited  in  note  (67  L.R.A.  til)  on  how  case  determined  when  proper  foreign 
law  not  proved. 

32  L.  R.  A.  837,  DAUGHERTY  v.  HERZOG,  145  Ind.  2.Vi.  .17   Am.  St.  Rep.  204, 

44  N.  E.  457. 
Liability   for    negligence. 

Followed  in  Brooks  v.  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  158  Ind.  68.  62  X.  E. 
694,  holding  railroad  company  not  liable  for  death  of  trespasser  killed  by  train 
run  without  sounding  whistle  or  bell,  und  at  speed  in  violation  of  ordinance. 

Cited  in  Muncie  Pulp  Co.  v.  Davis,  162  Ind.  562.  70  X.  E.  87.3.  holding 
existence  of  duty  to  exercise  care  on  part  of  party  sought  to  be  charged  is 
essential  element  of  actionable  negligence;  Chicago  &  E.  R.  Co.  v.  Lain.  170 
Ind.  88.  83  X.  E.  632.  holding  complaint  in  action  for  negligent  injury  in- 
sufficient because  of  failure  to  show  duty  of  care  devolved  upon  alleged  negli- 
gent person;  La  Fayette  v.  West,  43  Ind.  App.  327.  87  X.  E.  550,  holding 
essential  elements  of  actionable  negligence  are  duty,  breach  thereof,  and 
injury  resulting  from  breach. 
—  To  persons  other  than  those  contracting  with  defendant. 

Approved  in  Dawson  v.  St.  Louis  Expanded  Metal  Fireproofing  Co.  94  Tex. 
427,  61  S.  W.  118,  holding  independent  contractor  putting  floors  in  building 
not  liable  to  servant  of  principal  contractor  for  injuries  from  falling  through 
cement  floor,  only  lacking  time  to  harden. 

Cited  in  Memphis  Asphalt  &  Paving  Co.  v.  Fleming,  96  Ark.  444.  132  S.  W.  222. 
Ann.  Cas.  1912  B,  709.  holding  that  contractor's  liability  to  third  person  ceases 
with  practical  acceptance  of  work  by  proprietor;  Thornton  v.  Dow,  60  Wash. 
642.  32  L.R.A. (X.S.)  980,  111  Pac.  899.  holding  that  contractor  is  not  liable  for 
injury  caused  by  giving  away  of  railing  in  armory  occurring  after  building  is 
turned  over  to  authorities,  where  he.  without  negligence,  followed  plan:  Simons  v. 
Gregory.  120  Ky.  124,  85  S.  W.  751,  holding  builder  of  elevator  for  court  house 
not  liable  for  injury  due  to  fall  of  elevator,  charged  to  have  resulted  from  its 
defect iveness,  unskillf  illness  of  operator,  and  his  neglect  in  using  it:  Laudi-man 
v.  Russell.  46  Ind.  App.  37.  91  X.  E.  822,  holding  that  vendor  of  defective  boiler 
is  not  liable  for  injuries  sustained  by  explosion  thereof  caused  by  negligent  ^in- 
struction; Upp  v.  Darner.  150  Iowa.  408.  32  L.R.A. (X.S.)  745.  130  X.  W.  409.  Ann. 
(as.  1912  D.  .~>74.  holding  that  person  who  erected  wire  fence  on  boundary  line  in 
violation  of  ordinance,  is  not  liable  to  person  injured  by  coming  in  contact  there- 
with after  former  has  sold  property  and  it  is  in  grantee's  possession. 

Cited  in  notes  (100  Am.  St.  Rep.  200)  on  right  to  recover  for  negligence  in 
absence  of  privity:  (111  Am.  St.  Rep.  "(>].  713)  on  manufacturer's  liability  to 
third  persons:  (2  L.R.A. (X.S.)  800)  on  liability  of  subcontractor  for  injury  to 
property  resulting  from  defective  performance  ot  work:  (32  L.R.A. (X.^.i  969^  on 
liability  of  contractor  to  third  persons  for  defects  after  completion  and  accept- 
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ance;    (19  L.R.A.(N.S.)   934)   on  liability  of  manufacturer,  packer,  or  vendor  to 
persons  not  in  privity  of  contract,  for  injury  from  defects  in  article. 

Distinguished  in  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.R.A.  303,  57 
C.  C.  A.  240,  120  Fed.  868,  holding  one  selling  article  known  by  him  to  be  danger- 
ous, without  notice  of  danger,  liable  for  injury  reasonably  contemplated  as  like- 
ly to  result  to  any  person  not  himself  at  fault;  Glenn  v.  Winters,  17  Misc.  600. 
40  N.  Y.  Supp.  659,  holding  liveryman  renting  unsafe  coach  to  club  liable  to 
guest  of  club  who  is  injured;  Chicago,  I.  &  L.  R.  Co.  v.  Pritchard,  168  Ind.  408, 
9  L.R.A.(N.S.)  862,  81  N.  E.  78,  holding  railway  company  liable  for  killing  of 
teamster  in  employ  of  shipper  for  whom  company  had  placed  defective  flat-car 
on  siding;  Casey  v.  Wrought  Iron  Bridge  Co.  114  Mo.  App.  62,  89  S.  W.  330. 
holding  contractor  liable  for  injury  due  to  defective  bridge  accepted  by  county 
commissioners  where  contractor  concealed  defects. 

32  L.  R.  A.  838,  SMITH  v.  PEDIGO,  145  Ind.  392,  44  N.  E.  363. 
Church     government. 

Cited  in  footnote  to  Franke  v.  Mann,  48  L.  R.  A.  856,  which  denies  right  of  ma- 
jority of  church  members   to  employ   pastor   whose  teachings   inconsistent  with 
those  of  sect  to  which  local  church  belongs. 
"Who   entitled  to  church   property. 

Cited  in  Yauthes  v.  Kemp,  43  Ind.  App.  205,  85  N.  E.  976,  holding  an  action 
would  lie  by  the  trustees  of  a  church  which  represent  the  minority  of  the  mem- 
bers to  recover  the  possession  of  the  church  property  and  the  funds  of  the 
church  from  the  hands  of  trustees  representing  the  majority  of  the  congrega- 
tion who  have  defended  the  minister  who  with  the  majority  of  members  have 
violated  the  laws  of  the  church  and  morality  by  their  immorality  and  inebriety. 
Loudreth  v.  Hudgins,  121  Tenn.  657,  120  S.  W.  783,  holding  property  conveyed 
to  the  trustees  of  a  church  by  its  denominational  name  did  not  on  the  affiliation 
of  the  majority  of  the  members  of  that  church  with  another  pass  to  such  other 
church  but  remained  the  property  of  the  congregation  continuing  the  old  or- 
ganization; Marien  v.  Evangelical  Creed  Cong.  132  Wis.  C55,  113  N.  W.  66. 
holding  relief  will  be  granted  where  property  was  acquired  by  a  church  of  a 
particular  denomination  and  the  officers  thereof  changed  the  name  of  the  cor- 
poration and  with  the  congregation  joined  another  religious  denominations  in  the 
way  of  preserving  the  property  for  the  uses  of  the  original  church;  Mack  v. 
Kime,  129  Ga.  21,  24  L.R.A.(N.S.)  675,  58  S.  E.  184,  on  a  seceding  portion  of 
a  congregation,  which  teaches  doctrines  and  practices  not  taught  by  the  original 
congregation,  abandoning  their  interests  in  the  property  of  the  former  con- 
gregation. 
Control  of  courts  in  religious  matters. 

Cited  in  State  ex  rel.  Hatfield  v.  Cummings,  171  Ind.  116,  36  L.R.A.(N.S.) 
950,  85  N.  E.  359,  holding  the  courts  have  no  jurisdiction  to  restore  a  minister 
to  his  clerical  rights  and  functions  from  which  he  has  been  wrongfully  excluded 
by  the  officials  of  the  church,  where  he  has  no  temporal  rights  in  the  office; 
Boyles  v.  Roberts,  222  Mo.  649,  121  S.  W.  805;  Laudrith  v.  Hudgins,  121  Tenn. 
657,  120  S.  W.  783;  Yauthes  v.  Kemp,  43  Ind.  App.  209,  86  N.  E.  451, — on 
civil  courts  as  not  concerning  themselves  with  matters  of  church  discipline  or 
creed  except  when  necessary  to  the  determination  of  property  rights;  Bonacum 
v.  Murphy,  71  Neb.  477,  104  N.  W.  180,  holding  ecclesiastical  body  is  final  as  to- 
church  rules  or  laws  of  God  so  long  as  power  is  not  usurped  sxnd  that  courts  will 
interfere  if  power  wa*  not  legally  constituted. 
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Over  societies  or  parties. 

Cited  in  State  ex  rel.  Garn  v.  Marshall  County,  167  Ind.  286,  78  N.  E.  1016, 
holding  where  the  nominees   of  two   factions   of   a  political   party   claim   to   be 
the   regular  nominees   of  such   party,   preference  will  be  given  to  the  nominees 
of  the  convention  called  by  the  regular  county  committee  of  the  party. 
Property   deeded  to   church   organization   as   trust   for  Much   organization. 

Cited  in  Marien  v.  Evangelical  Creed  Cong.  132  Wis.  655,  113  N.  W.  66, 
holding  property  acquired  by  a  religious  denomination  for  the  uses  of  that 
particular  denomination  becomes  charged  with  a  trust  for  the  uses  of  that 
denomination. 

32  L.  R.  A.  848,  HENNEGER  v.  LOMA8,  145  Ind.  287,  44  N.  E.  462. 
Marriage ;    validity. 

Cited  in  notes  in   (79  Am.  St.  Rep.  371,  375),  on  what  marriages  are  void: 
i  22  L.R.A.(N.S.)   1204)   on  marriage  of  persons  of  nonage. 
Seduction. 

Cited  in  Gunder  v.  Tibbits,  153  Ind.  600,  55  N.  E.  762,  holding  complaint  against 
one  for  seduction,  and  against  same  defendant  and  a  doctor  for  abortion,  state  - 
one  cause  of  action  against  both  jointly. 

Cited  in  footnotes  to  Morris  v.  Stout,  50  L.  R.  A.  97,  which  sustains  crimiiiiil 
statute  against  abandoning,  without  just  cause,  woman  married  to  avoid  prosecu- 
tion for  her  seduction :  Re  Lewis,  63  L.  R.  A.  282,  which  holds  subsequent  mar- 
riage of  defendant  to  injured  female  not  bar  to  prosecution  for  obtaining  illicit 
connection  under  promise  of  marriage. 
Obligations  between  husband  and  -wife. 

Approved  in  Gosnell  v.  Jones,  152  Ind.  639,  53  N.  E.  381,  holding  husband  can- 
not recover  against  wife's  estate  for  debt  existing  before  marriage;  Schilling  v. 
Dannody.  102  Tenn.  446,  73  Am.  St.  Rep.  892,  52  S.  W.  291,  holding  debt  of 
woman  to  man  discharged  by  marriage. 

Cited  in  Dailey  v.  Dailey,  26  Ind.  App.  18,  58  N.  E.  1065,  sustaining  verbal  con- 
tract by  which,  in  consideration  of  wife  joining  in  deed,  husband  promised  to  pay 
rixed  sum. 
Appeal   from  void  judgment. 

Cited  in  note  (33  L.R.A.  (N.S.)    736)    on  right  to  appeal  from  void  judgment, 
decree,  or  order. 
Judgment   against    married   woman. 

Cited  in  note  (134  Am.  St.  Rep.  928)  on  validity  of  judgments  against 
married  women. 

:J2  L.  R.  A.  853,  PEOPLE  v.  SMITH,  108  Mich.  527,  62  Am.  St.  Rep.  715,  66  N.  W. 

382. 
Police    power. 

Approved  in  State  v.  Main.  69  Conn.  138.  36  L.  R.  A.  C.2S.  (il  Am.  St.  Rep.  30,  37 
Atl.  80,  holding  act  providing  for  destruction  of  pe;ich  trees  attacked  by  "yellows" 
within  police  power:  State  v.  Schlenker,  112  Iowa,  650,  51  L.  R.  A.  351,  84  Am. 
St.  Rep.  300,  84  N.  W.  698,  sustaining  act  imposing  fine  for  sale  of  adulterated 
milk;  Lore  v.  American  Mfg.  Co.  160  Mo.  622,  61  S.  W.  678,  sustaining,  as  consti- 
tutional, act  requiring  guards  for  gearing  of  spinning  machines  in  factories. 

Cited  in  People  v.  Worden  Grocer  Co.  118  Mich.  610,  77  N.  W.  315.  holding 
within  police  power,  statute  prohibiting  sale  of  vinegar  not  of  prescribed  stan- 
dard; Schaezlein  v.  Cabaniss,  135  Cal.  468,  56  L.  R.  A.  734,  footnote  p.  733,  87  Am. 
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St.  Rep.  122,  67  Pac.  755,  denying  discretionary  right  to  commissioner  of  labor 
statistics  to  determine  possibility  of  preventing  liability  to  inhalation  of  dangerous 
substances  in  particular  factories:  Wolf  v.  Smith,  149  Ala.  464,  9  L.R.A.  (X.S.) 
348,  42  So.  824,  holding  statute  requiring  certain  articles  for  use  in  case  of 
personal  injury  to  be  kept  as  part  of  equipment  of  mine  is  valid  exercise  of 
police  power:  Phillips  v.  St.  Louis  Union  Trust  Co.  214  Mo.  691,  113  S.  W. 
1065,  on  constitutionality  of  factory  laws;  Withey  v.  Bloem,  163  Mich.  429, 
35  L.R.A. (X.S.)  633,  128  N.  W.  913,  holding  that  statute  limiting  working 
Hours  of  women  in  manufacturing  establishments  is  valid;  State  v.  Morse,  84 
Vt.  395,  34  L.R.A.(N.S.)  193,  80  Atl.  189.  holding  that  prohibition  of  bathing 
in  ponds  from  which  municipal  water  supply  is  taken  is  not  unreasonable. 

Cited  in  footnote  to  Re  Morgan,  47  L.  R.  A.  52,  which  holds  void,  eight-hour  law 
applying  to  smelters, 
l.m  :•!..>  ,-r'>    liability. 

Cited  in  footnote  to  Indianapolis  Union  R.  Co.  v.  Houlihan,  54  L.  R.  A.  787, 
which  sustains  statute  making  railroad  company  liable  to  employees  for  injuries 
by  negligence  of  specified  servants. 
Class   legislation. 

Cited  in  McGuire  v.  Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  351,  33  L.R.A.(N.S.) 
713,  108  X.  W.  902,  holding  equal  protection  of  law  not  denied  by  statute  making 
railroad  companies  liable  for  injury  due  to  negligence  of  fellow  servants  not 
withstanding  contract  limiting  liability  or  for  insurance,  relief,  benefit  or  in- 
demnity; Maclam  v.  Marquette,  148  Mich.  486,  111  X.  W.  1079,  holding  ex- 
emption of  city  from  liability  for  injury  due  to  neglect  of  abutting  owner  to  keep 
sidewalk  clear  from  obstructions  is  not  invalid  as  class  legislation;  People  v. 
Setunsky,  161  Mich.  628,  126  X.  W.  844,  holding  act  to  regulate  and  license 
fishing  with  tugs,  launches,  or  boats  under  which  all  citizens  have  equal  rights  to 
fish  in  accordance  with  rule  prescribed  and  are  bound  by  its  restrictions  is  not 
elass  legislation. 

:V2  L.  R.  A.  857,  THOMAS  v.  HUNT,  134  Mo.  392,  35  S.  W.  581. 
Dedication  for  highway  purposes. 

Cited  in  Gaskins  v.  Williams,  235  Mo.  572,  35  L.R.A. (X.S.)    609,  139  S.  W. 
117,  holding  that  county  to  which  land  has  been  dedicated  for  location  of  court 
house  cannot  divest  itself  of  trust  by  reconveying  property  to  grantor's  heirs. 
Ejectment    from    highways. 

Approved  in  Xorthern  P.  R.  Co.  v.  Lake,  10  X.  D.  546,  88  X.  W.  461,  holding 
ejectment  lies  by  owner  of  fee  of  street  for  possession,  subject  to  public  easement, 
against  one  building  on  street. 

Cited  in  Hall  v.  Hobart,  108  C,  C.  A.  348,  186  Fed.  434,  holding  that  eject- 
ment lies  by  riparian  owner  to  recover  possession  of  island  formed  by  accretion 
in  navigable  stream  although  title  to  bed  of  stream  is  in  state,  and  plaintiff's 
right  of  possession  subject  to  navigation  rights. 

Cited  in  footnotes  to  Postal  Teleg.  Cable  Co.  v.  Eaton,  39  L.  R.  A.  722,  which 
sustains  right  to  ejectment  for  removal  of  telegraph  poles  placed  in  highway  with- 
out compensation  to  owner:  San  Francisco  v.  Grote,  41  L.  R.  A.  335,  which  sus- 
tains city's  right  of  ejectment  for  land  dedicated  for  street;  French  v.  Robb.  57 
L.  R.  A.  956,  which  sustains  right  of  owner  of  soil  in  street  to  maintain  ejectment 
against  person  wrongfully  claiming  exclusive  possession;  Cahill  v.  Cahill.  60  L. 
R.  A.  706.  which  holds  possessory  rights  only  will  not  sustain  ejectment  without 
showing  legal  title;  Bork  v.  United  Xew  Jersey  R.  &  Canal  Co.  64  L.  R.  A.  83G, 
L.R.A.  Au.  Vol.  IV.— 60. 
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which  sustains  right  of  owner  to  maintain  ejectment  against  steam  railroad  con- 
structed in  street  without  legislative  authority. 

Cited  in  note    (116  Am.  St.  Rep.  585)    on  property  or  invasion  of  possession 
for   which    ejectment    is   maintainable. 
Boundaries. 

Cited  in  Overland  Mach.  Co.  v.  Alpenfels,  30  Colo.  172,  69  Pac.  574,  holding  con- 
veyance of  lot  which  borders  on  highway  carries  title  to  center  if  grantor  is  owner 
of  fee. 

Cited  in  footnote  to  Crocker  v.  Getting,  33  L.  R.  A.  245,  which  holds  no  part  of 
passageway  included  in  grant  of  land  "bounded  by"  such  passageway. 

32  L.  R.  A.  861..  GAVETT  v.  JACKSON,  109  Mich.  408,  67  N.  W.  517. 
Negligence    as    to    highways. 

Followed  in  Wesley  v.  Detroit,  117  Mich.  659,  76  N.  W.  104,  holding  city  not 
liable  for  accidents  caused  by  natural  accumulations  of  ice  and  snow. 

Cited  in  Howey  v.  Fisher,  111  Mich.  425,  69  N.  W.  471  (dissenting  opinion) 
majority  holding,  in  action  for  injuries  from  icy  sidewalk,  question  of  negligent 
of  defendant  in  not  keeping  eaves  trough  in  repair,  for  jury;  Pringle  v.  Detroit 
152  Mich.  449.  116  X.  W.  362,  as  to  liability  of  city  for  accumulation  of  ic-c 
up  on  sidewalk  due  to  natural  causes;  Jefferson  v.  Sault  Ste.  Marif.  liiii  Midi. 
345,  130  N.  W.  610,  holding  city  not  liable  for  injury  caused  to  person  on 
sidewalk  by  slipping  on  ridge  of  ice  or  snow  left  in  center  by  snow  plow; 
Miller  v.  Detroit,  156  Mich.  635,  132  Am.  St.  Rep.  537,  121  N.  W.  490,  16  Ann. 
Cas.  832.  holding  city  not  liable  for  injury  due  to  falling  of  dead  limb  from 
tree  between  sidewalk  and  curb. 

Cited  in  footnote  to  Reedy  v.  St.  Louis  Brewing  Asso.  53  L.  R.  A.  805,  whidi 
holds  city  and  abutter  jointly  liable  for  ice  on  sidewalk  remaining  for  unnecf— -arv 
period. 

Cited  in  note  (58  L.  R.  A.  324)  on  liability  for  permitting  water  to  accumulate 
and  freeze  on  sidewalk  to  injury  of  travelers. 

Distinguished  in  Navarre  v.  Benton  Harbor,  126  Mich.  619,  86  N.  W.  138,  holding 
question  of  city's  notice  of  defect  in  sidewalk,  causing  accumulation  of  ice,  for 
jury. 
—  Sewers. 

Distinguished  in  Monje  v.  Grand  Rapids,  122  Mich.  649,  81  N.  W.  574,  holding 
city  liable  for  injuries  from  falling  into  uncovered  sewer  trench  dug  by  licensed 
plumber  who  alone  had  knowledge  of  it. 
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OASES  IN    33  L.    R  A. 


33  L.  R.  A.  33,  STATE  v.  ROBTTSHEK,  60  Minn.  123,  61  N.  W.  1023. 
Prosecution    of   offenses   under   municipal    ordinances. 

Cited  in  State  v.  Wilson,  109  Iowa,  95,  80  N.  W.  230,  holding  information  for 
violation  of  city  ordinance  may  run  in  name  of  state:  State  v.  Enger,  81  Minn. 
400,  84  N.  W.  218,  holding  statute  authorizing  "any  person"  to  make  complaint  of 
violation  of  city  ordinance  relating  to  sale  of  intoxicating  liquors,  applicable  to 
ordinance  of  city  under  special  charter;  Ex  parte  Fagg,  38  Tex.  Crim.  Rep.  588, 
40  L.R.A.  214,  44  S.  W.  294,  holding  municipal  ordinance  making  it  offense 
against  city  to  keep  and  exhibit  gaming  table,  which  is  also  made  offense  by 
statute  against  state,  invalid,  and  referring  particularly  to  annotation 
in  33  L.R.A.  33;  State  v.  Grimes,  83  Minn.  462,  86  N.  W.  449  holding  viola- 
tion of  city  ordinance  against  keeping  gambling  house  triable  without  jury; 
Ogden  v.  Madison,  111  Wis.  42o,  55  L.R.A.  510,  87  N.  W.  568,  holding  violation 
of  city  ordinance  against  keeping  house  of  ill-fame  triable  summarily  without 
jury,  although  offense  made  misdemeanor  by  state  statute. 

Cited  in  footnote  to  Judy  v.  Lashley,  57  L.R.A.  414.  which  denies  power  to 
make  punishable  by  city  ordinance,  carrying  of  deadly  weapons  made  punishable 
by  state  law. 
l»  action  civil  or  criminal. 

Cited  in  note  (27  L.R.A.  (X.S.)  740)  on  suit  for  statutory  penalty  ae  civil 
or  criminal  prosecution. 

33  L.  R.  A.  45,  CABOT  v.  KINGMAN,  166  Mass.  403,  44  N.  E.  344. 
Eminent   domain;   right   to   compensation. 

Cited  in  Ma  gee  Furnace  Co.  v.  Com.  166  Mass.  480,  44  X.  E.  610,  holding  remedy 
for  drying  of  well  through  pumping  of  water  from  trench  during  construction  of 
sewer  is  by  action  at  law,  and  not  by  petition  for  assessment  of  damages,  where 
no  land  taken:  McXamara  v.  Com.  184  Mass.  306,  68  X.  E.  332.  sustaining  right 
under  statute,  to  damages  for  draining  of  well  by  act  of  Metropolitan  Water 
Board,  though  located  outside  of  prescribed  houndarie-. 

Distinguished  in  Penney  v.  Com.  17:!  Ma^.  3 10,  73  Am.  St.  Rep.  312,  53  X.  K. 
865.  holding  that  diversion  of  water  supply  caused  by  taking  easement  in  lana 
for  sewer,  entitles  owner  to  recover  'lam.ige  to  remaining  land. 

047 


33  L.R.A.  45]  L.  R.  A.  CASES  AS  AUTHORITIES.  948 

Liability    for    wrongs    of    servant*    and    independent    contractors. 

Cited  in  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  71  N.  H.  530,  60 
L.  R.  A.  119,  footnote  p.  116,  53  Atl.  807,  holding  party  running  heating  plant 
for  owner  of  building  liable  to  lessee  for  damage  from  bursting  of  water  pipe, 
caused  by  permitting  fires  to  go  out;  Ainsworth  v.  Lakin,  180  Mass.  400,  57  L.  R. 
A.  135,  91  Am.  St.  Rep.  314,  62  N.  E.  746,  holding  owner  of  fire  wall  liable  for 
damage  to  adjoining  owner  from  fall,  after  expiration  of  reasonable  time  for 
removal;  Davis  v.  John  L.  Whiting  &  Son  &  Co.  201  Mass.  95,  —  L.R.A.(N.S.) 
—  87  X.  E.  199,  holding  fall  of  shutter  by  reason  of  painter's  act  not  an  inherent 
danger  to  pedestrians  attendant  on  painting  house;  Stevens  v.  United  Gas  & 
Electric  Co.  73  N.  H.  170,  70  L.R.A.  124,  60  Atl.  848,  holding  fact  that  in- 
dependent contractor  had  knowledge  of  electric  currents  causing  danger  incident 
to  the  execution  of  work  upon  the  premises  of  the  proprietor  does  not  absolve  the 
latter  from  a  performance  of  the  nondelegable  duty  to  exercise  reasonable  pre- 
cautions for  protection  of  former's  servants. 

Cited  in  footnotes  to  Gildersleeve  v.  Hammond,  33  L.  R.  A.  46.  which  holds  one 
excavating  on  own  land  liable  for  injury  to  neighbor's  building  from  caving  in  <>t 
land;  Bonaparte  v.  Wiseman,  44  L.  R.  A.  482,  which  requires  one  employing  in- 
dependent contractor  to  excavate  near  neighbor's  house  to  notify  neighbor  or  ^c<- 
that  contractor  exercises  due  care;  Davis  v.  Summerfield.  63  L.  R.  A.  493,  which 
holds  lot  owner  liable  for  injury  to  adjoining  owner  through  negligent  excavation 
of  such  depth  that  injury  might  reasonably  be  anticipated  though  work  was  done 
by  independent  contractor:  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  40  L.  R.  A. 
345,  which  holds  street  railway  company  liable  for  injury  to  spectator  at  free  ex- 
hibition of  markmanship  given  by  independent  contractor  on  company's  grounds; 
Peerless  Mfg.  Co.  v.  Bagley,  53  L.  R,  A.  285.  which  holds  landlord  liable  for  inde- 
pendent contractor's  negligence  in  putting  in  automatic  fire  extinguisher;  Boomer 
v.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of 
bricks  through  negligence  of  independent  contractor  repairing  chimney. 

Cited  in  notes  (76  Am.  St.  Rep.  405,  408.  409),  on  liability  for  negligence 
and  torts  of  independent  contractors;  (65  L.R.A.  751)  on  liability  for  acts 
of  independent  contractor  where  injury  is  direct  result  of  work  contracted  for: 
(65  L.R.A.  841)  on  liability  for  injuries  caused  by  performance  of  work  by 
independent  contractor  which  is  dangerous  unless  certain  percautions  are  ob- 
served. 
Injury  to  lateral  support. 

Cited  in  Farnandis  v.  Great  Northern  R.  Co.  41  Wash.  498,  5  L.R.A.  (N.S.) 
1090,  111  Am.  St.  Rep.  3027,  84  Pac.  18,  holding  it  is  no  defense  that  the  sub- 
sidence of  the  land  was  due  to  an  excavation  under  a  public  street  which  tapped 
subterranean  waters  the  withdrawal  of  which  caused  the  subsidence  of  the  land. 

Cited  in  note    (68  L.R.A.   674,  682,  695)    on  liability  for  removal   of  lateral 
or  subjacent  support  of  land  in  its  natural  condition:    (12  L.R.A.  (N.S. )    698) 
on  liability  of  municipality  for  injury  to  lateral  support  in  making  street  im- 
provements. 
Presnntption  of  grant. 

Cited  in  note  (25  Eng.  Rul.  Cas.  344)  on  presumption  of  grant  from  public 
acts  of  user. 

33  L.  R.  A.  46?  GILDERSLEEVE  v.  HAMMOND.  109  Mich.  431.  67  N.  W.  519. 
Liability    for    removal    of    lateral    snpport    to    neighbor's    premises. 

Cited  in  Hemsworth  v.  dishing.  115  Midi.  94.  72  X.  W.  1108,  holding  where 
lateral  support  gives  way  because  of  weight  of  superstructure,  owner  cannot  re- 


949  L.  R.  A.  CASES  AS  AUTHORITIES.  [33  L.R.A.  53 

cover  damages  because  of  excavation  by  adjoining  proprietor;  Walker  v.  Stro- 
snider,  67  W.  Va.  44,  67  S.  E.  1087,  21  Ann.  Cas.  1,  holding  that  owner  of  land 
is  entitled,  ex  jure  natural,  to  lateral  support  in  adjacent  land  for  his  soil,  but 
not  for  building  thereon. 

Cited  in  footnotes  to  Cabot  v.  Kingman,  33  L.  R.  A.  45,  which  holds  sewer  com- 
missioners liable  for  injury  to  land  and  building  by  settling  due  to  removal  of 
quick  sand  in  digging  sewer  trench;  Davis  v.  Summerfield,  63  L.  R.  A.  493.  which 
holds  lot  owner  liable  for  injury  to  adjoining  owner  through  negligent  excavation 
of  such  depth  that  injury  might  reasonably  be  anticipated  though  work  was  done 
by  independent  contractor. 

Cited  in  notes  (6  L.R.A.  (N.S.)  243)  on  liability  for  injuries  to  buildings  by 
negligent  removal  of  lateral  support  of  soil;  (68  L.R.A.  687,  692)  on  liability 
for  removal  of  lateral  or  subjacent  support  of  land  in  its  natural  condition. 

33  L.  R.  A.  53,  PHELPS  v.  PIPER,  48  Neb.  724,  67  N.  W.  755. 
Elections;    validity   of   nominations;    how    determined. 

Cited  in  People  ex  rel.  Hodges  v.  McGaffey,  23  Colo.  158,  46  Pac.  930,  and  Sims 
v.  Daniels,  57  Kan.  563,  35  L.  R.  A.  150,  46  Pac.  952,  holding  officers  charged  with 
duty  of  determining  objections  to  certificates  of  nomination  without  authority  to 
decide  which  of  two  rival  factions  representative  of  party;  Sears  v.  Kincaid,  33 
Or.  220,  53  Pac.  303,  holding  secretary  of  state  without  authority  in  certifying 
nominations  to  pass  upon  their  validity,  or  to  inquire  into  regularity  of  conven- 
tions; State  ex  rel.  Dahlman  v.  Piper,  50  Neb.  36,  69  N.  W.  378,  holding  secretary 
of  state,  in  passing  upon  objections  to  nomination  certificates,  not  confined  to 
merely  formal  matters,  but  may  determine  whether  candidates  nominated  by  con- 
vention represent  party;  Stephenson  v.  Election  Comrs.  118  Mich.  404,  42  L.  K.  A. 
217,  74  Am.  St.  Rep.  402,  76  N.  W.  914,  holding  that,  unless  duty  imposed  by 
statute,  courts  will  not  determine  which  nominees  of  rival  factions  of  party 
deemed  regular;  State  ex  rel.  Cann  v.  Moore,  23  Wash.  287,  62  Pac.  769,  holding 
validity  of  nomination  as  announced  by  convention,  in  absence  of  fraud  and  op- 
pression, cannot  be  determined  by  courts;  Davis  v.  Hambrick.  109  Ky.  284,  51  L. 
R.  A.  673,  58  S.  W.  779,  holding  decision  of  state  executive  committee  of  political 
party  conclusive  as  to  which  of  two  factions  constitute  executive  committee  of 
county;  Allen  v.  Burrow,  69  Kan.  817,  77  Pac.  555,  2  Ann.  Cas.  539, 
holding  where  statute  commits  the  determination  as  to  nomination  of  candidates 
for  office  to  a  special  tribunal  of  the  party  making  the  nomination  the  court 
may  review  the  action  of  such  tribunal  where  corruption  is  shown;  State  ex  rel. 
Cook  v.  Houser,  122  Wis.  585,  100  N.  W.  964,  holding  court  will  not  review 
decision  of  state  central  committee  as  to  which  of  two  candidates  was  nomi- 
nated. 

Cited  in  footnote  to  State  ex  rel.  Howells  v.  Metcalf,  67  L.R.A.  331,  which 
holds  that  faction  of  county  convention  assembling  at  place  designated  by  chair- 
man and  majority  of  county  committee  organizing  and  proceeding  to  nominate 
candidates  the  regular  representative  of  the  party. 

Distinguished  in  State  ex  rel.  Howells  v.  Metcalf,  18  S.  D.  412,  67  L.R.A.  338. 
100  N.  W.  923,   holding  supreme   court  had  authority  under   statute   to  direct 
county  auditor  by  writ  of  mandamus  which  of  two  sets  of  nominees  should  be 
placed  on  official  ballot. 
Duty  of  officers   to  certify  nominations. 

Cited  in  State  or  rel.  Dahlman  v.  Piper,  50  Xeb.  36,  69  N.  W.  378,  and  State  ex 
rel.  Blydenburg  v.  Buidick,  6  Wyo.  465,  34  L.  R.  A.  850,  46  Pac.  854,  holding 
where  two  factions  of  same  political  party  certify  nominations,  both  sets  of  nom- 
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inations  must  be  certified  by  secretary  of  state,  giving  to  each  political  designation 
given  in  certificate  of  convention;  State  ex  rel.  Dahlman  v.  Piper,  50  Neb.  31,  69 
X.  \Y.  378,  holding  supreme  court  has  original  jurisdiction  of  application  for  man- 
damus to  compel  secretary  of  state  to  certify  nominations  to  county  clerks;  State 
ex  rel.  Gillis  v.  Johnson,  18  Mont.  .~>.~>7.  4ti  Pac.  440,  refusing  to  enjoin  county  clerk 
from  placing  on  official  ballot  nominations  made  by  rival  faction  of  regularly 
called  convention;  Baker  v.  Election  Comrs.  110  Mich.  639,  68  N.  W.  752,  holding 
fusian  ticket  nominated  by  three  party  organizations  not  entitled  to  place  of  dem- 
ocratic party  on  ballot,  on  basis  of  number  of  votes  cast  by  such  party  at  last 
election. 

Cited  in  footnote  to  Covington  v.  Buffett,  47  L.  R,  A.  622,  which  denies  court's 
jurisdiction  to  determine  existence  of  vacancy  in  office  of  senator. 

Distinguished  in  State  ex  rel.  Wolfe  v.  Falley,  9  N.  D.  456,  83  N.  W.  860,  holding 
where  choice  must  be  made  between  certificates  of  nomination  purporting  to  be  by 
same  party  for  same  office,  regularity  may  be  determined  by  courts. 
MandnmuN. 

Cited  in  note  (16  Eng.  Rul.  Cas.  786)  on  right  to  mandamus  against  a  public 
officer. 

33  L.  R.  A.  56,  CALIFORNIA  FIG  SYRUP  CO.  v.  FREDERICK  STEARNS  &  CO. 

20  C.  C.  A.  22.  43  U.  S.  App.  234,  73  Fed.  812. 
Protection    of   trade   name. 

Cited  in  Clinton  E.  Worden  &  Co.  v.  California  Fig  Syrup  Co.  42  C.  C.  A.  384. 
102  Fed.  336,  holding  manufacturer  of  medicine  entitled  to  exclusive  use  of  name 
"Syrup  of  Figs;"  Genesee  Salt  Co.  v.  Burnap,  20  C.  C.  A.  30.  43  U.  S.  App.  243, 
73  Fed.  821,  holding  trade-mark  property  cannot  be  acquired  in  word  "Genesee"  as 
applied  to  salt  produced  in  Genesee  valley;  Coffman  v.  Castner,  31  C.  C.  A.  60, 
59  U.  S.  App.  35,  87  Fed.  463,  holding  word  '"Pocahontas"  not  subject  of  exclusive 
property  of  coal  company  mining  coal  in  Pocahontas  coal  fields;  Paris  Medicine 
Co.  v.  AY.  H.  Hill  Co.  42  C.  C.  A.  231,  102  Fed.  151,  refusing  to  enjoin  use  of  words 
•'Bromide  Quinine''  as  infringement  of  trade  name  "Bromo  Quinine"  because  lat- 
ter descriptive  terms:  Rushmore  v.  Saxon,  158  Fed.  510,  holding  one  has  no 
right  to  adopt  unusual  and  ungrammatical  combination  of  words  used  as  trade 
name  by  another;  Memphis  Keeley  Institute  v.  Leslie  E.  Keeley  Co.  16  L.R.A. 
(X.S.)  927,  84  C.  C.  A.  112,  155  Fed.  !»72:  Schuster  Co.  v.  Muller,  28  App. 
D.  C.  415,  holding  where  any  symbol  or  label  claimed  as  a  trademark  is  so 
worded  as  to  contain  a  distinct  assertion  which  is  false,  no  property  right  can 
be  claimed. 

Cited  in  footnote  to  Messer  v.  The  Fadettes,  37  L.  R.  A.  721,  which  denies  as- 
signability  of  trade  name  of  orchestra. 
Fraudulent   nse  of  trade  name. 

Cited  in  Garrett  v.  T.  H.  Garrett  &  Co.  24  C.  C.  A.  178.  42  U.  S.  App.  250,  78 
Fed.  477,  holding  use  of  one's  own  name  in  business  may  be  enjoined  if  used  for 
purpose  of  stealing  good  will  of  business  of  another  and  to  perpetrate  fraud  upon 
public. 

cited  in  footnote  to  Coleman.   3.  &  \T.  Co.  v.  Dannenberg  Co.  41  L.  R.  A.  470, 
which   denies  protection  to  trade-mark   for  shoes   falsely   indicating  place   wh»-re 
made. 
Trademarks. 

Cited  in  notes  (85  Am.  St.  Rep.  93,  99)  on  what  words  or  pnrases  may  con- 
stitute a  valid  trademark;  (47  L.  ed.  U.  S.  284)  on  deception  as  bar  to  relief 
for  infringement  of  trademark. 
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33  L.  R.  A.  59,  BIENVILLE  WATER-SUPPLY  CO.  v.  MOBILE,  112  Ala.  260,  57 

Am.  St.  Rep.  28,  20  So.  742. 
Injunction   to  prevent   breacb   of  contract. 

Cited  in  Bienville  Water  Supply  Co.  v.  Mobile,  122  Ala.  648,  26  So.  1028,  holding 
water  company  may  be  restrained  from  cutting  oft'  water  supply  for  fire  and  mu- 
nicipal purposes  in  violation  of  contract  with  city;  Hendricks  v.  Hughes,  117  Ala. 
594,  23  So.  637,  holding  lessee  of  gin  with  water  power  may  have  lessor  enjoined 
from  erecting  another  gin  near  same  site,  which  will  impair  water  power; 
Madison  v.  Madison  Gas  &  Electric  Co.  129  Wis.  263,  8  L.R.A.  (N.S.)  535,  116 
Am.  St.  Rep.  944,  108  N.  W.  65,  9  Ann.  Gas.  819,  holding  acts  in  excess  and 
abuse  of  corporate  franchises  and  privileges  resulting  in  private  injuries  may 
be  restrained  at  suit  of  private  parties. 

Cited  in  note  (61  L.  R.  A.  74)  on  enforcement  of  contract  for  municipal  water 
supply.  . 

Distinguished  in  Weller  v.  Gadsden,  141  Ala.  662,  37  So.  682,  3  Ann.  Gas.  981, 
holding   injunction   not   proper   to   protect   franchise   not  yet   used  from   illegal 
annulling  ordinance. 
Water  supply  companies. 

Cited  in  Lovejoy  v.  Bessemer  Waterworks  Co.  146  Ala.  381,  6  L.R.A. (N.S.) 
432,  41  So.  76,  9  Ann.  Gas.  1068:  Holloway  v.  Macon  Gaslight  &  Water  Co.  132 
Ga.  395,  64  S.  E.  330, — holding  resident  of  city  cannot  recover  of  a  water  com- 
pany damages  for  loss  by  fire  occasioned  by  failure  of  such  company  to  furnish, 
in  accordance  with  its  contract  with  city  a  sufficient  supply  of  water  to  ex- 
tinguish a  fire. 

Cited  in  notes  (81  Am.  St.  Rep.  478,  479)  on  liability  of  water  companies: 
(34  L.R.A.  (N.S.)  196)  on  right  to  general  water  supply  while  municipal  hy- 
drant rentals  in  default. 

33  L.  R.  A.  61,  BROWN  v.  COOPER,  98  Iowa,  444,  60  Am.  St.  Rep.  190,  67  N.  W. 
378. 

Later  action  in  Cooper  v.  Brown,  143  Iowa,  485,  136  Am.  St.  Rep.  768,  122 
N.  W.  144,  which  holds  cited  case  res  adjudicata. 
Proper    decree    in    partition. 

Cited  iri  Hazen  v.  Webb,  65  Kan.  47,  93  Am.  St.  Rep.  276,  68  Pac.  1096,  holding 
that  judgment  in  partition  of  joint  property,  covered  by  many  conflicting  liens, 
may  make  any  order  as  to  sale  of  property  in  satisfaction  of  liens  required; 
Mauley  v.  Boone,  87  C.  C.  A.  197,  159  Fed.  638,  holding  under  statute  providing 
that  if  report  of  referee  appointed  to  make  division  of  mining  property  states 
that  property  cannot  be  proportioned  without  great  loss  to  owners  the  court 
may  approve  the  report  and  order  a  sale,  the  court  cannot  itself  make  a  division 
of  the  property. 
\  :iii«li(  >  of  parol  partition  of  water  riv:  lit*. 

Cited  in  Forrest  Mill  Co.  v.  Cedar  Falls  Mill  Co.  103  Iowa,  639,  72  N.  W.  1076. 
holding  that  one  claiming  under  parol  partition  of  water  rights,  has  burden  of 
proving  such  partition. 
Betterments. 

Cited   in   note    (81   Am.   St.   Rep.   186,   187)    on  what   are  betterments,   and 
allowance  therefor. 
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33  L.  R.  A.  66,  BULLARD  v.  AMERICAN  EXP.  CO.  107  Mich.  695,  61  Am.  St. 

Rep.  358,  65  X.  W.  551. 
Carriers;   duties  of  express  companies. 

Cited  in  State  ex  rel.  Railroad  Commission  v.  Adams  Exp.  Co.  171  Ind.  152, 
19  L.R.A.(N.S.)  101,  85  N.  E.  966,  holding  it  is  the  common-law  duty  of  express 
companies  to  make  personal  delivery  of  shipments  except  at  small  stations,  but 
they  have  the  right  to  modify  such  duty  by  contract  or  custom  and  fix  reasonable 
delivery  limits. 

Cited  in  notes   (33  L.R.A.  67)    on  duty  as  to  delivery  and  collection  of  pack- 
ages by  express  company;    (62  Am.  St.  Rep.  513,  524)    on   relation  of  express 
companies  and  their  employees  to  other  carriers;   (88  Am.  St.  Rep.  101,  106.  Ill) 
on  limitation  of  carrier's  liability  in  bills  of  lading. 
Liability  of  railroad  in  operating:  cars  not  owned  by  it. 

Cited   in   note    (130   Am.   St.   Rep.   33)    on  liability  of   railroad  company   for 
injuries  or  losses  due  to  operation  of  cars  not  owned  by  it. 
Gas  companies. 

Cited  in  Boston  v.  Ocean  S.  S.  Co.  197  Mass.  561,  83  N.  E.  1116,  14  Ann. 
Cas.  945,  holding  that  gas  company  may  agree  with  another  company  as  to 
streets  in  which  each  shall  extend  its  lines  where  both  have  franchise  covering 
city. 

33  L.  R.  A.  69,  FISHER  v.  WEST  VIRGINIA  &  P.  R.  CO.  42  W.  Va.  183,  24  S. 

E.  570. 
Railroads;    duty   to   intoxicated   passenger* 

Cited  in  Wheeler  v.  Grand  Trunk  R,  Co.  70  N.  H.  620,  54  L.  R.  A.  959,  50  Atl. 
103,  holding  railroad  receiving  intoxicated  person  as  passenger  under  obligation  to 
exercise  due  care  to  prevent  him  falling  from  train:  Doherty  v.  California  & 
Nav.  Improv.  Co.  6  Cal.  App.  136,  91  Pac.  419,  holding  notwithstanding  the  con- 
tributory negligence  of  a  passenger  on  a  vessel  in  being  drunk  and  lying  in  a 
stupor  on  the  floor  of  the  vessel,  it  is  the  duty  of  the  captain,  who  knows  his  con- 
dition to  use  reasonable  care  to  avoid  injuring  him. 

Cited  in  footnotes  to  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  424, 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  intoxi- 
cated, while  going  towards  back  of  station,  after  being  helped  to  front,  where  way 
open  to  street ;  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  56  L.  R.  A.  580.  which  de- 
nies liability  to  drunken  passenger  ejected  at  station  where  ticket  expire^,  for 
injuries  in  attempting  to  re-enter  train;  Korn  v.  Chesapeake  &  O.  R.  Co.  63  L.  R. 
A.  873,  which  holds  conductor  not  'icgligent  in  ejecting  a  short  distance  from  the 
station,  for  refusal  to  pay  fare,  one  who,  while  apparently  intoxicated,  was  able 
to  walk  and  converse  intelligently;  Fox  v.  Michigan  C.  R.  Co.  68  L.R.A.  336, 
which  holds  carrier  liable  where  employees  in  charge  of  train  knowingly  per- 
mit person  beastly  drunk  to  go  out  alone  on  platform  of  moving  car. 
Care  required  of  intoxicated  persons. 

Cited  in  South  Chicago  City  R.  Co.  v.  Dufresne,  200  111.  464,  65  N.  E.  1075. 
holding  that  voluntary  intoxication  does  not  excuse  from  exercise  of  such  care  as 
reasonably  expected  from  one  sober:  Hughes  v.  Chicago.  R.  T.  &  P.  R.  Co.  150 
Iowa,  236.  129  N.  W.  !>f>6.  holding  that  intoxication  of  passenger  in  any 
degree  is  circumstance  to  be  taken  into  consideration  in  determining  question 
of  contributory  negligence. 

Cited  in  note  (40  L.  R.  A.  131 )  on  intoxication  as  affecting  negligence. 
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Liability   of  carrier   for   Injury   to   passenger. 

Cited  in  Morgan  v.  Lake  Shore  &  M.  S.  R.  Co.  138  Mich.  638,  70  L.R.A.  614, 
101  N.  W.  836  (dissenting  opinion),  as  to  liability  of  railway  company  to  per- 
son injured  while  riding  on  the  platform;  Roletle  v.  Great  Northern  R.  Co.  91 
Minn.  20,  97  N.  W.  431,  1  Ann.  Cas.  313,  holding  passenger  injured  while 
standing  on  platform  who  had  been  told  by  conductor  to  go  inside  could  not 
recover. 

Cited  in  footnotes  to  Southern  P.  Co.  v.  Tarin,  54  L.  R.  A.  240,  which  holds  car- 
rier liable  for  injury  to  unwarned  passenger  in  car  left  standing  till  undermined 
by  freshet;  Southern  R.  Co.  v.  Hobbs,  63  L.  R.  A.  68,  which  holds  carrier  liable 
to  partially  blind  passenger  carried  beyond  her  station  without  having  reasonable 
opportunity  to  alight,  despite  conductor's  promise  to  assist  her. 

Cited  in  note   (1  L.R.A.  (N.S.)    1145)   on  liability  to  passenger  riding  on  plat- 
form  of    railroad   car   with   knowledge   of   carrier;     (29    L.R.A.  (N.S.)    326)    on 
riding  on  platform  of  railroad  car  as  negligence. 
M  i  Ml  ending'   instructions. 

Cited  in  Price  v.  Chesapeake  &  0.  R.  Co.  46  W.  Va.  543,  33  S.  E.  255,  holding 
instruction  correctly  stating  legal  proposition,  but  so  abstract  as  to  mislead  jury 
in  applying  it  to  facts  of  case,  reversible  error. 

.S3  L.  R.  A.  77,  GUILD  v.  ATCHISON,  T.  &  S.  F.  R,  CO.  57  Kan.  70,  57  Am.  St. 
Rep.  312..  45  Pac.  82. 

Second  appeal  in  Downey  v.  Atchison,  T.  &  S.  F.  R.  Co.  60  Kan.  499,  57  Pac.  101. 
Specific  performance;  encumbrances. 

Cited  in  Maryland  Constr.  Co.  v.  Kuper,  90  Md.  542,  45  Atl.  197,  holding  en- 
cumbrance or  defective  title  not  obstacle  to  specific  performance  of  contract  to 
convey,  if  title  perfected  by  time  for  conveyance  under  contract;  Hudson  v.  Max 
Meadows  Land  &  Improv.  Co.  97  Va.  346,  33  S.  E.  586,  holding  vendee's  bill  for 
specific  performance  of  contract  to  convey  not  bad  because  it  shows  encumbrances 
outstanding  and  asks  for  clear  title;  Woodman  v.  Blue  Grass  Land  Co.  125  Wis. 

497,  104  N.  W.  920,  holding  action  for  specific  performance  of  a  land  contract 
can   be   maintained    notwithstanding   the   existence   of   liens    presently   payable: 
Omaha  v.  Omaha  Water  Co.  112  C.  C.  A.  504,  192  Fed.  250,  to  the  point  that 
existence  of  incumbrance  upon  land  much  less  than  amount  of  purchase  price  and 
which   can  be  paid  out  of  purchase  price   is  no  bar  to  specific  performance  of 
contract   of   sale;    Keepers   v.   Yocum,   84   Kan.   559,   114   Pac.    1063,   Ann.   Cas. 
1912   A.   748,   holding  that  existence  of   small   liens   on   land,   which  court  may 
direct  to  be  paid  out  of  purchase  money,  is  no  bar  to  specific  performance  of 
land  contract. 

Revocation   of   agreement   to   arbitrate. 

Cited  in  Harrison  v.  Hartford  F.  Ins.  Co.  112  Iowa,  80,  83  N.  W.  820,  holding 
abandonment  of  agreement  to  arbitrate  shown  by  commencement  of  action  after 
disagreement  of  appraisers,  and  failure  to  choose  umpire. 

Cited  in  footnote  to  Union  Ins.  Co.  v.  Central  Trust  Co.  44  L.  R.  A.  227,  which 
holds  deposit  to  secure  payment  of  award  forfeited  on  revocation  of  arbitration. 

Cited  in  note  (138  Am.  St.  Rep.  643)  on  revocation  of  agreement  to  arbitrate. 
Appraisement  as  arbitration. 

Cited  in  Omaha  Water  Co.  v.  Omaha,  89  C.  C.  A.  205,  162  Fed.  234,  15  Ann.  Cas. 

498,  holding  a  valuation  of  property  by  appraisers  as  experts  under  a  contract 
for  its  sale  is  not  an  arbitration. 
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Telephone  rates. 

Cited  in  footnote  to  Charles  Simon's  Sons  Co.  v.  Maryland  Teleph.  &  Teleg.  Co. 
63  L.R.A.  727,  which  upholds  power  of  municipality  to  require  telephone  com- 
pany to  furnish  service  at  specified  rates. 

33  L.  R.  A.  83,  FIRST  NAT.  BANK  v.  GARLAND,  109  Mich.  515,  63  Am.  St. 

Rep.  597..  67  N.  W.  559. 
Validity   of   foreign   judgments. 

Cited  in  Van  Norman  v.  Gordon,  172  Mass.  580,  44  L.  R.  A.  841,  70  Am.  St.  Rep. 
304,  53  N.  E.  267,  holding  foreign  judgment  entered  upon  warrant  of  attorney  run- 
ning to  "any  attorney  of  any  court  of  record"  conclusive  in  absence  of  fraud: 
Hutchinson  v.  Palmer,  147  Ala.  520,  40  So.  339;  Cuykendall  v.  Doe,  129  Iowa, 
460,  3  L.R.A. (N.S.)  453,  113  Am.  St.  Rep.  472,  105  N.  W.  698,— holding  same. 

Cited  in  footnote  to  Crim  v.  Crim,  54  L.  R.  A.  502,  which  holds  judgment,  valid 
where  rendered,  against  nonresident  on  judgment  note  with  power  of  attorney, 
entitled  to  full  faith  elsewhere. 

Cited  in  notes  (3  L.R.A. (N.S.)  450)  on  effect  in  other  states,  of  judgment 
confessed  on  warrant  of  attorney;  (103  Am.  St.  Rep.  324)  on  judgments  of 
courts  of  other  states. 

Distinguished  in   Acme  Food  Co.  v.  Kirsch,   166   Mich.  437,  38   L.R.A.  (N  v 
817,  131  N.  W.  1123,  holding  that  if  power  of  attorney  to  confirm  judgment  on 
note  is  void  in  state  where  note  is  made,  judgment  entered  upon  it  in  another 
where  note  is  payable,  is  void. 

33  L.  R,  A.  85,  HARRIS  v.  STATE,  72  Miss.  960,  18  So.  387. 
Pro, •«•«•<!!  n U.M  under  limited  and  special  jurisdiction  ;  place. 

Cited  in  Lester  v.  Miller,  76  Miss.  317,  24  So.  193,  holding  order  of  local  option 
election  by  board  of  supervisors  void,  because  record  fails  to  show  petition  signed 
by  one  third  of  qualified  electors  of  county;  Com.  ex  rel.  Rasmus  v.  Brower.  7  Pa. 
Dist.  R.  255,  20  Pa.  Co.  Ct.  407,  9  Kulp.  318,  holding  commitment  by  justice  of 
peace  for  statutory  rape,  upon  warrant  issued,  and  hearing  held,  outside  township, 
invalid:  Sexton  v.  Coahoma  County,  86  Miss.  384,  38  So.  636.  holding  meeting 
of  board  of  siipervisors,  held  in  chancery  clerks  office  in  a  separate  building 
from  the  court  house,  though  in  court  house  yard,  illegal. 

Cited  in  footnote  to  Woods  v.  McCay,  33  L.  R.  A.  97,  which  sustains  right  to 
have  court  sit  at  places  other  than  county  peats. 

Cited  in  note   (33  L.  R.  A.  85)   on  power  of  officials  to  act.  as  determined  by 
place  of  performance. 
Construction    of    statutes    and    contracts. 

Cited  in  Rogers  v.  Galloway  Female  College,  64  Ark.  633,  39  L.  R.  A.  639,  44 
S.  W.  454,  holding  meaning  of  subscription  paper,  determined  with  reference  to 
subject-matter  and  circumstances  calling  for  application  to  subject;  Glenn  v.  Cald- 
well,  74  Miss.  54,  20  So.  152.  by  Whitfield,  J.,  dissenting,  who  holds  primary  test 
in  determining  meaning  of  words  in  statute  found  in  context  and  subject-matter. 
Void  decree  agrainst  infant  as  tlefen.se. 

Cited  in  Lake  v.  Perry.  95  Miss.  573,  49  So.  569,  holding  that  void  decree 
cannot  be  set  up  as  against  infant  seeking  relief  from  voidable  deed. 

S3  L.  R,  A.  97,  WOODS  v.  McCAY,  144  Ind.  316,  43  N.  E.  269. 

Referred  to,  for  facts,  in  Barr  v.  State,   148   Ind.  425,  47   X.  E.  829. 
Constitutionality  of  local  or  special  la\vs. 

Cited  in  Jackson  County  v.  State,  147  Ind.  487,  46  N.  E.  90S,  holding  passage 
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<:f  local  law  by  legislature  conclusive  that  general  law  not  applicable;  Indian- 
apolis v.  Navin,  151  Ind.  155,  41  L.  R.  A.  343,  47  N.  E.  525,  bolding  whether 
regulation  of  street  railway  fares  can  or  cannot  be  attained  by  general  law,  ques- 
tion for  legislature  to  determine;  Townsend  v.  State,  147  Ind.  634,  37  L.  R.  A. 
299,  62  Am.  St.  Rep.  477,  47  N.  E.  19,  holding  determination  of  legislature,  that 
burning  of  flambeau  lights  is  waste  of  natural  gas,  and  its  prohibition  necessary, 
conclusive  upon  courts;  Legler  v.  Paine,  147  Ind.  194,  45  N.  E.  604,  holding 
statute  grading  compensation  of  officers  according  to  fees  collected  by  them,  not 
unconstitutional  because  local  or  special  legislation;  Pittsburgh,  C.  C.  &  St.  L. 
"R.  Co.  v.  Montgomery,  152  Ind.  8,  71  Am.  St.  Rep.  301,  49  N.  E.  582,  holding 
employer's  liability  act  not  in  conflict  with  constitutional  prohibitions  against 
local  or  special  laws  regulating  practice  in  courts;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  v.  Montgomery,  152  Ind.  8,  71  Am.  St.  Rep.  301,  49  N.  E.  582,  holding 
employer's  liability  act  not  in  conflict  with  constitutional  provision  requiring 
laws  to  be  general  and  uniform  in  operation;  Smith  v.  Indianapolis  Street  R. 
Co.  158  Ind.  437,  63  N.  E.  849,  holding  act  regulating  the  granting  of  street 
railway  franchises  in  cities  of  10,000  inhabitants,  valid. 

Cited    in   note    (93    Am.    St.   Rep.    108)    on   constitutional    inhibition    against 
special  legislation  where  general  law  can  be  made  applicable. 
Validity  of  act   creating-  connty  court. 

Cited  in  Chickasha  Cotton  Oil  Co.  v.  Lamb,  28  Okla.  288,  114  Pac.  333, 
holding  that  act  creating  a  county  superior  court  in  the  city  of  Clinton,  Cus- 
ter  county,  is  constitutional ;  Burks  v.  Walker,  25  Okla.  360,  109  Pac.  544, 
holding  that  "act  creating  and  establishing  a  county  superior  court  for  each 
county  having  population  of  30,000,  and  a  city  therein  of  800,  etc."  is  constitu- 
tional. 
Place  of  performance  for  official  acts. 

Cited  in  note   ( 33  L.  R.  A.  87 )   on  power  of  officials  to  act,  as  determined  by 
place  of  performance. 
Acts  creating  superior  courts. 

Cited  in  Elkhart  County  v.  Albright,  168  Ind.  574,  81  N.  E.  578;   Swartz  v. 
Lake  County,  158  Ind.   144,  63  N.  E.  31, — holding  act  creating  Superior  Court 
in  certain  counties  valid. 
Amendments   to   statutes. 

Cited  in  Harlin  v.  Schafer,  169  Ind.  2,  81  N.  E.  721,  holding  statute  which 
lias  the  effect  of  amending  an  existing  statute  but  which  purports  to  be  an 
original  act,  is  not  invalid  as  in  conflict  with  constitution  requiring  the  amended 
act  to  be  set  forth  in  an  amended  statute. 

33  L.  R.  A.  99,  HEIRONIMUS  v.  SWEENEY,  83  Md.  146,  55  Am.  St.  Rep.  333, 

34  Atl.  823. 
Corporate   powers  5    setting:   np   ultra   vires. 

Cited  in  Hagerstown  Mfg.  Min.  &  Land  Improv  Co.  v.  Keedy,  91  Md.  438,  4ft 
Atl.  965,  holding  assignee  of  mutual  benefit  society  not  entitled  to  maintain 
action  for  rescission  of  purchase  of  land  by  society  in  excess  of  powers;  Black 
v.  First  Nat.  Bank,  96  Md.  429,  54  Atl.  88,  upholding  right  of  national  bank 
to  recover  on  note  transferred  to  it  by  pledgee  as  collateral  to  note  discounted  by 
it  for  such  pledgee,  even  though  transaction  be  considered  as  sale  instead  of 
discount. 

Cited  in  note  (111  Am.  St.  Rep.  313)  on  implied  power  of  corporations  to 
borrow  money  and  give  evidence  of  indebtedness  and  security  therefor. 
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Distinguished  in  Western  Maryland  R.  Co.  v.  Blue  Ridge  Hotel  Co.  102  Md. 
:;34,  2  L.R.A.(N.S.)  896,  111  Am.  St.  Rep.  362,  62  Atl.  351,  holding  railway 
Company  which  had  agreed  to  guarantee  the  interest  and  dividends  on  bonds  of 
hotel  company  not  estopped  from  setting  up  defense  of  ultra  vires  where  it 
had  not  received  any  money  from  the  hotel  company  under  contract  and  was 
not  withholding  money  received  under  a  void  contract. 
~  :i  \  i  II.-.-  »  banks. 

Cited  in  note  (105  Am.  St.  Rep.  735,  758)  on  duties  of  saving  banks  toward 
depositors. 

33  L.  R.  A.  103,  COLUMBIAN  IRON  WORKS  &  DRY  DOCK  CO.  v.  DOUGLAS, 

84  Md.  44,  57  Am.  St.  Rep.  362,  34  Atl.  1118. 
Sale  of  chattel  by  particular  description. 

Cited  in  Strauss  v.  National  Parlor  Furniture  Co.  76  Miss.  351,  24  So.  703, 
as  to  right  of  buyer  to  refuse  goods  not  answering  specifications;  Joseph  Joseph 
&  Bros.  Co.  v.  Schonthal  Iron  &  Steel  Co.  99  Md.  398,  58  Atl.  205,  holding 
if  the  sale  is  of  a  described  article,  the  tender  of  an  article  answering  the  de- 
scription is  a  condition  precedent  to  purchaser's  liability;  Springfield  Shingle 
Co.  v.  Edgecomb  Mill  Co.  52  Wash.  631,  35  L.R.A.(N.S.)  273,  101  Pac.  233, 
holding  principle  of  caveat  emptor  does  not  apply  to  sale  of  article  by  particular 
description;  Enterprise  Mfg.  Co.  v.  Oppenheim,  114  Md.  399,  38  L.R.A. (N.S.) 
553,  79  Atl.  1007,  holding  that  contract  for  quantity  of  cotton  goods  of  quality 
known  as  "firsts",  to  be  delivered  in  installments  may  be  rescinded  in  case  first 
few  installments  are  "seconds"  which  cannot  be  put  to  use  for  which  first  was 
intended. 

Cited  in  note  (35  L.R.A. (N.S.)  277,  280,  291)  on  effect  of  sale  with  particular 
description  of  kind  or  quality. 

Distinguished  in  Texas  Star  Flour  Mills  Co.  v.  Moore,  177  Fed.  754,  holding 
in  sale  of  wheat  made  by  sample  subject  to  inspection  according  to  board  of 
trade  rules  the  buyer  was  in  the  absence  of  fraud  concluded  by  the  certificate 
of  the  inspector  that  the  grain  shipped  was  in  accordance  with  sample;  Leonard 
Seed  Co.  v.  Cary  Canning  Co.  147  Wis.  170,  37  L.R.A.  (N.S.)  84,  132  X.  W. 
002,  Ann.  Gas.  191%  D,  1077,  holding  that  no  liability  in  damages  exists  be- 
cause does  not  prove  tr<  he  of  variety  specified  in  sale,  where  contracts  stipulates 
that  no  warranty  is  intended. 
Rights,  on  rejection  for  breach  of  warranty. 

Cited   in  note    (27   L.R.A. (N.S.)    933)    on   right  of  purchaser   rejecting  goods 
lor  breach  of  warranty,  to  resell  on  account  of  seller. 
Questions  for  jury. 

Cited  in  Ziehme  v.  Simms,  108  Minn.  516,  122  N.  W.  458;  Armadall  v.  Union 
Cement  &  Lime  Co.  165  Ind.  Ill,  74  N.  E.  893. — holding  where  the  evidence  as 
to  terms  of  an  oral  contract  is  conflicting  the  question  is  for  the  jury. 

33  L.  R.  A.  107,  VICTOR  G.  BLOEDE  CO.  v.  BLOEDE,  84  Md.  129,  57  Am.  St 

Rep.  373,  34  Atl.  1127. 
Corporations;   transfer  of  shares. 

Cited  in  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  770.  holding  stockholder 
who  transferred  stock  prior  to  contraction  of  the  debt  but  neglected  to  have 
transfer  entered  on  books  of  corporation  cannot  escape  statutory  liability  on 
the  stock;  Merchants'  Nat.  Bank  v.  \Villiams.  110  Md.  351,  72  Atl.  1114,  hold- 
ing owner  of  stock  not  transferred  upon  books  of  corporation  as  required  by 
its  by-laws  may  sue  for  conversion  of  the  stock;  Miller  v.  Farmers  Mill.  & 
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Elevator  Co.  78  Neb.  445,  126  Am.  St.  Rep.  606,  110  N.  W.  995,  holding  by-law 
of  corporation  which  limits  the  number  of  shares  which  a  person  may  hold  or 
forbids  transfer  of  stock  by  a  stockholder  to  a  nonstockholder  without  consent 
of  directors,  unreasonable  and  void. 

Cited  in  footnotes  to  Spurgeon  v.  Santa  Ana  Valley  Irrig.  Co.  39  L.  R.  A. 
701,  which  holds  purchaser  at  sale  of  delinquent  stock  for  assessments  not  al- 
fected  by  by-law  restricting  transfers;  Ireland  v.  Globe  Mill.  &  Reduction  Co. 
38  L.  R.  A.  299,  which  holds  contract  by  proposed  stockholder  to  offer  stock  to 
corporation  before  offering  to  other  purchaser  not  binding;  Carter  v.  Producers' 
Oil  Co.  39  L.  R.  A.  100,  which  holds  right  of  member  of  limited  partnership  to 
purchase  additional  shares  limited  by  rule  requiring  re-election  to  membership 
as  to  such  shares. 

Cited  in  note  (136  Am.  St.  Rep.  1030,  1036)  on  duty  of  corporations  to 
transfer  stock  on  their  books. 

33  L.  R.  A.  110,  AYLSWORTH  v.  CURTIS.  19  R,  I.  517,  61  Am.  St.  Rep.  785, 

34  Atl.  1109. 
Whether   statute  remedial   or   penal. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  People,  128  111.  App.  46,  holding  fact 
that  treble  damages  is  authorized  for  failure  of  railway  company  to  furnish 
shipper  cars  does  not  render  statute  penal;  Brown  v.  Kildea,  58  Wash.  187,  108 
Pac.  452.  holding  that  statute  requiring  corporation  to  keep  stock  book  and  allow 
inspection  thereof,  and  also  providing  for  penalty  for  violation  of  statute  is 
penal  so  far  as  penalty  is  concerned. 

Disapproved  in  effect  in  Baker  Wire  Co.  v.  Chicago  &  N.  WT.  R.  Co.  106  Iowa, 
243,  76  N.  W.  665,  holding  statute  authorizing  recovery  of  treble  damages  for 
overcharges  exacted  on  freight  shipments,  is  penal  in  nature. 

33  L.  R.  A.  112,  PIONEER  SAV.  &  L.  CO.  v.  CANNON,  96  Tenn.  599,  54  Am. 

St.  Rep.  858,  36  S.  W7.  386. 
l.inv*    impairing?    ohlig-ation    of    contract. 

Cited  in  footnote  to  Smoot  v.  People's  Perpetual  Loan  &  Bldg.  Asso.  41  L.  R, 
A.  589,  which  sustains  retroactive  statute  relieving  from  usury  all  contracts 
with  loan  associations. 

Disapproved  in  Bedford  v.  Eastern  Bldg.  &  L.  Asso.  181  U.  S.  243,  45  L.  ed. 
845,  21   Sup.  Ct.  Rep.   597,  holding  subscription  to  stock  in  building  and  loan 
association   and  application   for   loan,   constitute   contract,   which   cannot  be   in- 
validated by  subsequent  legislation. 
Effect  of  local   laws  upon   contracts   to  be  performed   in  another  state. 

Cited  in  Eastern  Bldg.  &  L.  Asso.  v.  Bedford,  88  Fed.  12,  and  Caesar  v.  Capell, 
83  Fed.  410,  holding  contract  with  foreign  corporation  for  loan  providing  for 
payment  in  foreign  state,  not  within  statute  prohibiting  foreign  corporation 
'•doing  business"  before  filing  copy  of  charter;  Neal  v.  New  Orleans,  Loan,  Bldg. 
&  !Sav.  Asso.  100  Tenn.  614,  46  S.  W.  755,  holding  contract  for  loan  with  foreign 
building  r\nd  loan  association  having  no  office  in  this  state,  not  invalid  under 
statute  requiring  foreign  corporations  to  file  copy  of  charter  with  secretary  of 
state;  Manship  v.  New  South  Bldg.  &  L.  Asso.  110  Fed.  859;  Mcllwaine  v.  El- 
lington, 55  L.  R.  A.  955,  49  C.  C.  A.  453,  111  Fed.  584:  Extern  Bldg.  &  L.  Asso. 
v.  Bedford,  88  Fed.  17, — holding  laws  against  usury  cannot  affect  validity  of 
contract  made  in  another  state,  and  by  its  terms  to  be  performed  there:  Mid- 
land Sav.  &  L.  Co.  v.  Solomon,  71  Kan.  190,  79  Pac.  1077,  holding  mere  fact 
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that  foreign  contract  given   without  fraud  or  evasion  bears  interest  above  do- 
mestic rate  is  no  bar  to  its  enforcement. 

Cited  in  footnotes  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan.  57  L.  R.  A. 
793,  which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured 
by  mortgage  on  land  in  state,  determined  by  local  law;  Floyd  v.  National  Loan 
&  Invest.  Co.  54  L.  R.  A.  536,  which  holds  contract  with  foreign  loan  association 
not  within  exemption  of  domestic  associations  as  to  usury  unless  in  conformity 
to  local  law. 

Cited  in  notes   (55  L.  R.  A.  950)   on  whether  lex  rei  sitce  with  respect  to  in- 
terest and  usury  necessarily  controls  in  action  to  foreclose  real  estate  mortgage; 
(62  L.  R.  A.  65)  on  conflict  of  laws  as  to  interest  and  usury. 
Usury   in    iniiidinu    and    loan    contract*. 

Cited  in  Counselman  v.  Holston  Nat.  Bldg.  &  L.  Asso.  97  Va.  262,  33  S.  E. 
603,  holding  building  and  loan  contract  providing  for  payment  of  premium  in 
addition  to  legal  rate  of  interest,  not  usurious;  Allen-West  Commission  Co.  v. 
Carroll,  104  Tenn.  500,  58  S.  W.  314,  holding  contract  for  loan  made  in  foreign 
state,  at  rate  of  interest  in  excess  of  local  rate,  not  presumptively  usurious: 
Washington  Nat.  Bldg.  &  L.  Asso.  v.  Pifer,  31  App.  D.  C.  437,  14  Ann.  las. 
734,  holding  in  building  and  loan  association  contracts  in  regard  to  usury  are  to 
be  governed  by  law  of  place  of  performance. 

Cited  in  footnotes  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley, 
58  L.  R.  A.  816,  which  holds  exaction  of  monthly  premium  which,  with  interest, 
exceeds  legal  rate,  unauthorized;  Gray  v.  Baltimore  Bldg.  &  L.  Asso.  54  L.  R.  A. 
217,  which  holds  percentage  payable  to  loan  association  indefinitely  usurious 
though  called  "premium;"  Pacific  States  Sav.  L.  &  Bldg.  Co.  v.  Hill,  56  L.  R.  A. 
163,  which  holds  requirement  that  borrower  bid  for  stock  and  pay  dues  on  sani". 
device  to  cover  usury;  Borrowers'  &  I.  Bldg.  Asso.  v.  Ekhmd.  52  L.  R.  A.  637. 
which  requires  strict  adherence  to  mode  fixed  by  statute,  exempting  loan  assu< -i.-i- 
tions  from  usury  laws;  Cramer  v.  Southern  Ohio  L.  &  T.  Co.  69  L.R.A.  415, 
which  upholds  statute  empowering  loan  associations  to  collect  from  members 
such  dues,  fines,  interest,  and  premium  or  other  assessments  although  in  excess 
of  legal  interest  as  may  be  provided  for  in  the  constitution  and  by-laws. 

Distinguished   in   National   Mut.   Bldg.   &   L.   Asso.   v.   Brahaii,   80   Miss.    42-J. 
57  L.  R.  A.  796,  31  So.  840,  holding  contract  for  loan  by  foreign  building  and 
loan  association  upon  real  estate  in  Mississippi,  subject  to  usury  laws  of  that 
state. 
Application    of   stock    payments   upon   building;   and   loan   contract. 

Cited  in  Post  v.  Mechanics'  Bldg.  &  L.  Asso.  97  Tenn.  415,  34  L.  R.  A.  204, 
37  S.  W.  216,  holding  borrowing  member  of  building  and  loan  association  not 
entitled,  in  case  of  insolvency,  to  have  payments  on  stock  credited  on  loan : 
Gunby  v.  Armstrong,  66  C.  C.  A.  627,  133  Fed.  436,  holding  same. 

Cited  in  footnote  to  Ottensoser  v.  Scott,  66  L.R.A.  346.  which  holds  borrow- 
ing members  of  insolvent  loan  association  entitled  to  be  credited  only  for  such 
pro  rata  amount  of  full  face  or  book  value  of  stock  as  actual  conditions  may 
warrant  based  on  net  assets  in  receiver's  hands. 

33  L.  R,  A.  114,  PETERS  v.  STATE,  96  Tenn.  682,  36  S.  W.  399. 
Fish   and   same   laws. 

Cited  in  State  v.  Theriault,  70  Vt.  624.  43  L.  R.  A.  293,  67  Am.  St.  Rep. 
695,  41  Atl.  1030,  holding  statute  prohibiting  riparian  owner  for  three  years, 
from  fishing  in  brook  flowing  through  his  land,  and  making  same  public  waters 
for  five  years  longer,  not  unconstitutional:  Payne  v.  Sheets,  75  Vt.  342,  55  Atl. 
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056,  holding  one  having  right  to  shoot  on  land,  entitled,  though  not  the  owner, 
to  maintain  action,  under  statute,  for  penalty  imposed  for  entering  land  with 
intent  to  shoot;  Fritz  v.  State,  88  Ark.  578,  115  S.  W.  385,  holding  fish  in  a 
lake  not  wholly  upon  any  one's  premises  cannot  be  lawfully  caught  except  in 
the  manner  provided  by  the  statute;  State  v.  Mallory,  73  Ark.  259,  67  L.R.A. 
782,  83  S.  W.  955,  3  Ann.  Cas.  852  (dissenting  opinion),  as  to  constitutionality 
of  game  and  fish  laws;  Ex  parte  Fritz,  86  Miss.  218,  109  Am.  St.  Rep.  700, 
38  So.  722,  holding  state  has  the  right  to  regulate  the  time,  manner  and  extent 
of  the  taking  of  fish  in  running  streams  and  lakes  without  outlets  into  other 
waters. 

Cited  in  footnote  to  State  v.  Parker,  35  L.  R.  A.  279,  which  holds  deer 
roaming  over  wooded  park  subject  to  operation  of  game  laws. 

Cited  in  notes   (60  L.  R.  A.  509)   on  right  to  fish;    (39  L.  R.  A.  584,  591)   on 
governmental   control   over   right   of   fishery;    (131   Am.   St.   Rep.   751,   755)    on 
law  of  fishing. 
N.-i  l  ur<-    of   nr.-inl    to   take   ii:iiii<-   or   fish. 

Cited  in  State  v.  Ashman,  123  Tenn.  657,  135  S.  W.  325,  holding  that  grant 
of  right  to  take  game  or  fish  is  grant  of  property  right  and  not  one  of  citizen- 
ship. 
Validity   of  special   law. 

Cited  in  Sibley  v.  State,  107  Tenn.  519,  64  S.  W.  703,  holding  statute  pro- 
hibiting maintenance  of  dam  in  specified  river  of  single  county,  invalid. 

33  L.  R.  A.   116,  BARRINGTON  v.  COMMERCIAL  DOCK  CO.   15   Wash.   170, 

45  Pac.  748. 
Rig-fat   to  wharfagre. 

Cited  in  note    (70  L.R.A.  197)    on  right  to  wharfage. 
Discrimination   in   nse  of  wharves. 

Approved  in  West  Coast  Naval  Stores  Co.  v.  Louisville  &  N.  R.  Co.  57  C.  C.  A. 
675,  121  Fed.  649,  denying  right  of  railroad  company  building  wharf  out  into 
deep  waters  of  harbor,  to  permit  certain  vessels  to  use  same  exclusively. 

Cited  in  Weems  S.  B.  Co.  v.  People's  S.  B.  Co.  141  Fed.  459,  holding  common 
carrier  cannot  by  purchasing  or  leasing  a  wharf  on  a  navigable  river  at  the 
terminus  of  a  highway  which  constitutes  the  only  way  by  which  public  can 
navigate  river,  convert  it  into  a  private  wharf  and  exclude  the  public  therefrom. 
Regulation  of  rates. 

Cited  in  note    (62  Am.  St.  Rep.  290)    on  regulation  of  rates. 

33  L.  R.  A.  118,  STATE  ex  rel.  SCOTT  v.  HART,  144  Ind.  107,  43  N.  E.  7. 
Powers   of   official    boards   of   political    divisions   of   state. 

Cited  in  Myers  v.  Gibson,  147  Ind.  454,  46  N.  E.  914,  holding  county  commis- 
sioners without  authority  to  submit  disputed  claims  against  county  to  arbitra- 
tion; First  Nat.  Bank  v.  Adams  School  Twp.  17  Ind.  App.  380,  46  N.  E.  832, 
holding  school  township  trustee  without  authority  to  bind  township  by  pur- 
chase of  "eading  circle  books,"  although  alleged  to  be  "suitable  and  necessary" 
for  schools;  Jay  County  v.  Fertich,  18  Ind.  App.  5,  46  N.  E.  699,  holding  stat- 
ute charging  county  commissioners  with  duty  of  preventing  spread  of  contagious 
diseases  not  authority  for  furnishing  medical  attendance,  nursing,  and  clothing 
to  family  afflicted  with  smallpox;  McCollom  v.  Shaw,  21  Ind.  App.  68,  51  X.  K. 
488r  holding  contract  of  county  commissioners,  allowing  member  compensation 
for  superintending  repair  of  county  property,  when  board  not  in  session,  invalid; 
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Carroll  County  v.  Pollard,  17  Ind.  App.  479,  46  N.  E.  1012,  holding  allowance 
made  by  court  to  which  change  of  venue  taken,  to  attorneys  employed  by  county 
to  assist  in  criminal  prosecution,  not  binding  on  county,  notwithstanding  ap- 
pearance of  commissioners  to  contest  allowance;  Muncie  Natural  Gas  Co.  v.  Mun- 
cie,  160  Ind.  104.  60  L.  R.  A.  828,  66  N.  E.  436,  upholding  power  of  munici- 
pality to  stipulate  as  to  maximum  rates  for  natural  gas  at  time  it  permits  com- 
pany to  lay  pipes  in  street;  State  ex  rel.  Workman  v.  Goldthait,  172  Ind.  217,  87 
X.  E.  133,  holding  counties  are  local  subdivisions  of  the  state  and  their  powers 
are  wholly  statutory:  and  the  fact  that  the  boards  of  commissioners  are  made 
corporations  does  not  enlarge  their  powers;  Gordon  v.  Corning,  174  Ind.  341. 
02  X.  E.  59,  holding  that  legislature  may  clothe  boards  of  commissioners  with 
whatever  jurisdiction  it  desires  them  to  have. 
Lease  of  public  property. 

Cited  in  Decatur  v.  De  Kalb  County,  130  Ga.  488,  61  S.  E.  23,  holding 
County  Commissioners  cannot  lease  county  property  in  such  a  manner  as  to  put 
it  out  of  the  power  of  the  county  authorities  for  ninety-nine  years  to  devote 
the  property  to  the  exclusive  use  of  the  county,  annotation  also  cited. 

Cited  in  footnotes  to  Dahnke  v.  People,  39  L.  R.  A.  197,  which  denies  county 
board's  power  to  assign  rooms  in  courthouse  to  different  judges  of  courts  of 
record;  Sugar  v.  Monroe,  59  L.  R,  A.  723,  which  denies  right  to  permit  u-«'  «>f 
school  building  for  theatrical  performances  as  business. 

Cited  in  notes  (33  L.  R.  A.  118)  on  lease  or  license  of  public  buildings  for  pri- 
vate purposes;  (35  L.  R.  A.  737)  on  right  of  municipality  to  be  part  owner  of 
property:  (31  L.R.A. (N.S.)  580,  582),  on  right  of  municipality  to  permit  use 
of,  or  to  lease  public  buildings  for  private  purposes. 

Disapproved  in  Wright  v.  Floyd  County,  1  Ga,  App.  592,  58  S.  E.  72,  up- 
holding contract  between  county  and  owner  of  mill  site  whereby  latter  deeds 
right  of  way  for  a  highway  and  contributes  to  erection  of  bridge  upon  considera- 
tion of  being  allowed  to  join  his  mill  dam  to  piers  of  bridge  and  use  them 
as  bulkheads. 

33  L.  R.  A.  122,  CONSOLIDATED  TRACTION  CO.  v.  SCOTT,  58  N.  J.  L.  682, 

55  Am.  St.  Rep.  620,  34  Atl.  1094. 
Dnty   of  street   railway  at  crooning;. 

Cited  in  Roberts  v.  Spokane  Street  R.  Co.  23  Wash.  333,  54  L.  R.  A.  188,  foot- 
note p.  184,  63  Pac.  506,  holding  company  not  free  from  negligence  per  sc  in 
having  cars  meet  at  busy  street  crossing  while  running  at  rate  of  21/.,  miles  an 
hour;  Burian  v.  Seattle  Electric  Co.  26  Wash.  612,  67  Pac.  214.  holding  oir.i- 
sion  to  sound  gong  at  crossing  sufficient  to  raise  question  of  negligence  for  jurv: 
Atlantic  Coast  Electric  R.  Co.  v.  Rennard,  62  X.  J.  L.  777.  42  Atl.  1041,  hold- 
ing that  trolley  car  and  stage  approaching  same  point  owe  equal  duty  to  exer- 
cise reasonable  care  for  safety  of  themselves,  and  of  each  other. 

Cited  in  footnotes  to  Chicago  City  R.  Co.  v.  Tuohy,  58  L.  R.  A.  270,  which 
denies  right  to  run  electric  oar  at  speed  incompatible  with  lawful  and  customary 
use  of  street  by  others;  Smith  v.  Union  Triink  Line.  45  L.  R.  A.  169.  which 
holds  running  two  cable  cars  past  each  other  at  much  frequented  crossing 
without  signal,  gross  negligence. 
Injnries  to  children  by  street  cars. 

Cited  in  Ritscher  v.  Orange  &  P.  Valley  R.  Co.  79  X.  J.  L.  464,  75  Atl.  20P. 
holding  that  question  of  defendant's  negligence  was  for  jury  where  boy  of  six 
years  was  run  over  by  street  car,  while  returning  from  school. 
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Cited  in  footnotes  to  Sample  v.  Consolidated  Light  &  R.  Co.  57  L.  R.  A.  136, 
which  requires  high  degree  of  care  from  motorman  to  prevent  injury  to  small 
children;  Rack  v.  Chicago  City  R.  Co.  44  L.  R.  A.  127,  which  denies  negligence 
of  gripman  in  failing  to  slacken  speed  of  car  on  seeing  boys  standing  in  front 
of  car  12  feet  from  track. 
Degree  of  care  required  of  children. 

Cited  in  Fitzhenry  v.  Consolidated  Traction  Co.  64  N.  J.  L.  677,  46  AtL  698, 
and  Brady  v.  Consolidated  Traction  Co.  63  N.  J.  L.  26,  42  Atl.  1054,  holding 
child  of  nine  years  running  in  front  of  trolley  car  seen  approaching  negligent; 
Boyer  v.  Northern  P.  Coal  Co.  27  Wash.  711,  68  Pac.  348,  holding  whether  boy 
of  fourteen  years  negligent  in  getting  between  cars  to  operate  brakes,  question 
for  jury;  Kelly  v.  Consolidated  Traction  Co.  62  N.  J.  L.  518,  41  Atl.  686,  hold- 
ing where  boy  attempted  to  board  electric  car  on  side  barred,  and  car  started 
before  he  was  fully  on,  questions  of  defendant's  negligence  and  plaintiff's  con- 
tributory negligence  for  jury;  Barstow  v.  Capital  Traction  Co.  29  App.  D.  C.  377, 
holding  question  of  whether  a  child  of  tender  years  has  exercised  such  care  as 
would  reasonably  be  expected  from  a  person  of  his  age  and  capacity,  is  a  ques- 
tion for  the  jury  to  be  determined  by  circumstances;  Coleman  v.  Himnielberger- 
Harrison  Land  &  Lumber  Co.  105  Mo.  App.  272,  79  S.  W.  981;  Smith  v.  North 
Jersey  Street  R.  Co.  73  N.  J.  L.  297,  67  Atl.  753;  Dubiver  v.  City  &  Suburban 
R.  Co.  44  Or.  237,  74  Pac.  915,  1  Ann.  Gas.  889, — holding  children  of  immature 
years  chargeable  only  with  care  and  knowledge  usual  in  persons  of  their  age. 

Cited  in  note    (11  L.R.A.  (X.S.)    169)   on  what  acts  of  child  in  attempting  to 
cross  car  tracks  are  negligence  per  se. 
Duty   to   look  und   listen   at   railway  crossing. 

Cited  in  Dennis  v.  North  Jersey  Street  R.  Co.  64  N.  J.  L.  442,  45  Atl.  807, 
holding  driver  of  wagon  failing  to  stop  at  street  railway  crossing,  and  look  or 
listen  for  approaching  car,  not  negligent ;  Illinois  C.  R.  Co.  v.  Jones,  37  C.  C.  A. 
120,  95  Fed.  383,  holding  negligence  of  boy  of  seven  years,  driving  wagon,  with 
adult,  across  railroad,  without  looking  for  train,  question  for  jury;  Consolidated 
Traction  Co.  v.  Haight,  59  N.  J.  L.  581,  37  Atl.  135,  holding  not  duty  of  driver 
of  vehicle  using  car  track  to  look  behind  from  time  to  time  and  listen,  so  as  to 
turn  out  in  time  to  enable  car  to  pass  without  slackening  speed;  Moore  v.  St. 
Louis  Transit  Co.  95  Mo.  App.  737,  holding  attempt  to  cross  street  car  track 
without  looking  in  direction  from  which  car  has  just  passed,  not  contributory 
negligence,  where  time  between  cars  known  to  be  from  three  to  twenty  minutes; 
Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  662,  95  N.  W.  161  (dis- 
senting opinion),  majority  holding  attempt  to  cross  street  car  tracks  after  line 
of  covered  wagons  has  passed  between  one  and  track,  without  looking  for  ap- 
proaching car,  negligence;  Marden  v.  Portsmouth,  K.  &  Y.  Street  R.  Co.  100 
Me.  47,  69  L.R.A.  304,  109  Am.  St.  Rep.  476,  60  Atl.  530,  holding  in  approaching 
street  car  crossing  traveler  must  exercise  reasonable  care  but  it  is  not  in- 
cumbent on  him  as  a  matter  of  law  to  stop,  look  and  listen;  Bremer  v.  St. 
Paul  C.  R.  Co.  107  Minn.  333,  21  L.R.A.  (N.S.)  894,  120  N.  W.  382,  holding 
same  degree  of  care  not  required  of  pedestrian  at  street  railway  crossing  as  at 
crossing  of  steam  railway;  Hayward  v.  North  Jersey  Street  R.  Co.  74  N.  J.  L. 
681,  8  L.R.A. (N.S.)  1065,  65  Atl.  737,  holding  although  pedestrian's  attention 
was  wholly  taken  up  at  crossing  by  passing  of  patrol  wagon  that  she  did  not 
see  car  and  did  not  look  for  its  approach  she  would  not  be  guilty  of  contributory 
negligence  per  se. 

Cited  in  footnotes  to  Hoelzel   v.  Crescent  City  R.   Co.   38  L.  R.   A.   708,  and 
L.R.A.  Au.  Vol.  IV.— 61. 
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Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  53  L.  R,  A.  618,  which  requires 
pedestrian  to  stop,  look,  and  listen  before  crossing  electric  railway  track;  Kansas 
City-Leavenworth  R,  Co.  v.  Gallagher,  64  L.  R,  A.  344,  which  sustains  right  of 
one  about  to  cross  street  car  tracks  to  assume  that  car  is  running  at  lawful 
speed  and  is  under  control;  Evansville  Street  R.  Co.  v.  Gentry,  37  L.  R,  A.  378, 
which  holds  rules  as  to  crossing  steam  railroad  track  not  strictly  applicable 
to  travelers  crossing  street  railroads;  Atlantic  City  R,  Co.  v.  Goodin.  45  L.  R. 
A.  671,  which  holds  passenger  starting  across  intervening  track,  after  alighting, 
not  required  to  look  and  listen  for  trains;  Baltimore  Traction  Co.  v.  Helms. 
36  L.  R,  A.  215,  which  holds  attempt  by  one  alighting  from  street  car  to  cross 
other  track  without  looking  for  car,  negligence;  Marden  v.  Portsmouth,  K.  &  Y. 
Street  Railway,  69  L.R.A.  300,  which  holds  failure  to  look  and  listen  before  cross- 
ing street  car  track  at  public  crossing  not  negligence  per  se. 

Disapproved  in  Hornstein  v.  United  R.  Co.  195  Mo.  456,  4  L.R.A.  ( N.S. )    738, 
113   Am.   St.   Rep.   693,  92   S.   W.   884,   6   Ann.  Cas.   699,   holding   obligation   of 
pedestrian  to  stop,  look  and  listen  at  street  railway  crossing  the  same  as  that  at 
steam  railway  crossing. 
Negligence   question    for   jury. 

Cited  in  Exton  v.  Central  R.  Co.  62  N.  J.  L.  12,  56  L.  R.  A.  510,  42  Atl.  486, 
holding  where  passenger  knocked  down  by  men  scuffling  in  railway  depot,  ques- 
tion of  carrier's  negligence  for  jury;  Mahnken  v.  Monmouth  County,  62  N.  J.  L. 
407,  41  Atl.  921,  holding  contributory  negligence  of  bicycle  rider  injured  by  hav- 
ing foot  pass  through  opening  in  floor  of  bridge  while  in  act  of  alighting,  ques- 
tion for  jury;  Day  v.  Donohue,  62  N.  J.  L.  382,  41  Atl.  934,  holding  negligence 
of  fellow  servant  constructing  scaffold  question  for  jury,  where  testimony  fairly 
susceptible  of  inference  consistent  with  plaintiff's  contention;  Sauthof  v.  Gran- 
ger, 19  R.  I.  608,  35  Atl.  300,  holding  whether  city  negligent  in  leaving  pile  of 
gravel  in  street,  10  or  12  feet  from  curb,  in  nighttime,  without  light,  question 
for  jury;  Oliver  v.  Denver  Tramway  Co.  13  Colo.  App.  550,  59  Pac.  79,  holding 
error  to  sustain  demurrer  to  complaint  showing,  notwithstanding  possible  con- 
tributory negligence  of  plaintiff,  accident  might  have  been  avoided  by  ordi- 
nary care  of  defendant;  Stanley  v.  Cedar  Rapids  &  M.  C.  R.  Co.  119  Iowa,  532, 
93  N.  W.  489,  holding  question  whether  proper  care  was  exercised  by  person 
injured,  ordinarily  for  jury;  Saylor  v.  Union  Traction  Co.  40  Ind.  App.  387,  81 
N.  E.  94,  holding  whether  a  pedestrian  in  crossing  a  track  in  front  of  a  street 
car  which  he  might  have  seen  but  did  not,  is  guilty  of  contributory  negligence, 
is  under  all  the  circumstances,  a  question  for  the  jury ;  Indianapolis  Street  R. 
Co.  v.  Tenner,  32  Ind.  App.  323,  67  N.  E.  1044  (dissenting  opinion),  as  to  when 
contributory  negligence  a  question  for  jury;  Ferguson  v.  Central  R.  Co.  71 
N.  J.  L.  651,  60  Atl.  382 ;  Hummer  v.  Lehigh  Valley  R.  Co.  74  X.  J.  L.  199,  65 
Atl.  126;  Dederick  v.  Central  R.  Co.  74  N.  J.  L.  427,  65  Atl.  833;  Nolan  v. 
Bridgeton  &  M.  Traction  Co.  74  N.  J.  L.  563,  65  Atl.  992;  Bauer  v.  North 
Jersey  Street  R.  Co.  74  N.  J.  L.  626,  65  Atl.  1037;  Bennett  v.  Busch,  75  N.  J. 
L.  244,  67  Atl.  188;  Daggett  v.  North  Jersey  Street  R.  Co.  75  N.  J.  L.  634,  68 
Atl.  179;  Mn  in  ma  v.  Easton  &  A.  R.  Co.  73  N.  J.  L.  659,  65  Atl.  208, — holding 
where  fair  minded  men  might  honestly  differ  as  to  the  conclusions  to  be  drawn 
from  the  facts  the  question  of  negligence  is  for  the  jury. 

Distinguished  in  Eagen  v.  Jersey  City,  H.  &  P.  Street  R.  Co.  74  N.  J.  L.  701, 
11  L.R.A.(N.S.)  1059,  67  Atl.  24,  12  Ann.  Cas.  911,  holding  passenger  alighting 
from  car  and  crossing  track  upon  which  cars  run  in  opposite  direction  and  mak- 
ing no  observation  for  'his  own  safety  guilty  of  contributory  negligence  as 
matter  of  law 
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Contributory  •egrliftenee   in   :i  n   emergency. 

Cited  in  Kansas  City-Leavenworth  Co.  v.  Langley,  70  Kan.  ^61,  78  Pac.  858, 
holding  contributory  negligence  is  not  chargeable  to  one  who  fails  to  exercise  the 
greatest  prudence  or  best  judgment,  in  a  case  where  he  is  required  to  act  sud- 
denly or  in  an  emergency. 

Cited  in  note   (37  L.R.A.  (N.S.)   45)   on  care  required  in  sudden  emergency. 

33  L.  R,  A.  127,  McCANN  v.  NEWARK  &  S.  O.  R.  CO.  58  N.  J.  L.  642,  34  Atl. 

1052. 
Carrier's  duty  to  passengers. 

Cited  in  Staines  v.  Central  R.  Co.  72  N.  J.  L.  273,  61  Atl.  385,  holding  that 
in  action  by  passenger  for  injuries,  fact  that  injuries  would  not  have  happened 
to  younger  person  or  one  of  less  weight,  does  not  prevent  recovery. 

Cited  in  footnotes  to  Bageard  T.  Consolidated  Traction  Co.  49  L.  R.  A.  424, 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  in- 
toxicated, while  going  towards  back  of  station,  after  being  helped  to  front  where 
way  open  to  street:  Southern  P.  Co.  v.  Tarin,  54  L.  R.  A.  240,  which  holds  car- 
rier liable  for  injury  to  unwarned  passenger  in  car  left  standing  till  undermined 
by  freshet;  Zachery  v.  Mobile  &  O.  R.  Co.  36  L.  R,  A.  546,  which  denies  carrier's 
right  to  refuse  to  accept  blind  person  as  passenger;  Southern  R.  Co.  v.  Hobbs,  63 
L.  R,  A.  68,  which  holds  carrier  liable  to  partially  blind  passenger  carried  beyond 
her  station  without  having  reasonable  opportunity  to  alight,  despite  conductor's 
promise  to  assist  her. 

Cited  in  note    (31  L.R.A.  (N.S.)    814)    on  duty  to  passengers  taken  ill  during 
journey. 
Proximate    cause. 

Cited  in  Batton  v.  Public  Service  Corp.  75  N.  J.  L.  860,  18  L.R.A.  (N.S.) 
643,  127  Am.  St.  Rep.  855,  69  Atl.  164,  holding  if  deceased  acting  in  good  faith 
and  without  negligence,  attended  to  such  household  duties  as  she  thought  she 
might  prudently  perform  and  in  doing  so  produced  a  hemorrhage  from  the 
original  wound  which  she  had  received  by  reason  of  the  negligence  of  defendant, 
the  latter  was  not  relieved  of  liability;  Pittsburgh  &  B.  Coal  Co.  v.  Hudak,  106 
C.  C.  A.  89,  183  Fed.  547,  holding  that  in  action  against  master  for  injury  to 
servant  question  of  proximate  cause  is  generally  for  jury. 

33  L.  R.  A.  129,  STATE  ex  rel.  ROEBLING  v.  TRENTON  PASS.  R.  CO.  58  N. 

J.  L.  666,  34  Atl.   1090. 
\Vlmt    included    in   consent   to   operation   of   street    railway. 

Cited  in  Opdycke  v.  Public  Service  R.  Co.  78  N.  J.  L.  585,  29  L.R.A.  (N.S.) 
76,  76  Atl.  1032,  holding  that  consent  granted  traction  company  for  operation 
of  street  railway,  does  not  warrant  construction  of  bridge  that  in  design  and 
construction  is  dangerous  to  ordinary  travel. 
Streets;    what    constitutes    additional    servitude. 

Cited  in  Ehret  v.  Camden  &  T.  R.  Co.  60  N.  J.  Eq.  249,  46  Atl.  578  ;  Ehret  v. 
Camden  &  T.  R.  Co.  61  N.  J.  Eq.  172,  47  Atl.  562;  Moore  v.  Streets  Commissioner, 
62  N.  J.  L.  390,  41  Atl.  946;  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Elec- 
tric Co.  119  Ala.  142,  43  L.  R.  A.  235,  24  So.  502;  La  Crosse  City  R.  Co.  v.  Hig- 
bee,  107  Wis.  395,  51  L.  R.  A.  926,  83  N.  W.  701,  —  holding  construction  of  elec- 
tric railway  not  additional  servitude  on  city  street  or  country  highway  entitling 
owner  of  fee  to  compensation;  Budd  v.  Camden  Horse  R.  Co.  70  N.  J.  L.  783,  59 
Atl.  229,  holding  street  railway  the  track  of  which  is  so  laid  as  not  to  un- 
reasonably interfere  with  abutting  owner's  access  to  his  property,  not  an  addi- 
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tional  servitude;  St.  Columba's  Church  v.  Public  Service  R.  Co.  80  N.  J.  L.  J5G, 
78  Atl.  219,  to  the  point  that  street  railway  is  not  additional  servitude  on  land 
within  highway,  but  legitimate  use  of  such  highway. 

Cited  in  footnotes  to  Jaynes  v.  Omaha  Street  R.  Co.  39  L.  R.  A.  751,  whioh  holds 
trolley  railway  additional  burden  on  city  street;  Chicago  &  X.  W.  R.  Co.  v.  Mil 
\vaukee,  R,  <fc  K.  Electric  R,  Co.  37  L.  R.  A.  856,  which  holds  electric  railway  in 
village  street  additional  servitude;  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co. 
41  L.  R,  A,  575,  which  holds  electric  passenger  railroad  on  country  highway  addi- 
tional burden;  Mordhurst  v.  Fort  Wayne  &  S.  W.  Traction  Co.  66  L.  R.  A.  105, 
which  holds  operation  of  interurban  railway  by  electric  power  upon  T  rails 
through  city  street  with  authority  to  carry  passengers,  baggage,  mail,  and 
light  express  matter  running  no  more  than  two  cars  in  train  not  an  additional 
servitude  on  street. 

Cited  in  note  (106  Am.  St.  Rep.  245)  on  what  are  .additional  servitudes  in 
highways. 

Distinguished  in  Andreas  v.  Gas  &  Electric  Co.  61  N.  J.  Eq.  74,  47  Atl.  555, 
holding  erection  of  poles  and  wires  in  street  for  electric  lighting  of  private  prop- 
erty is  additional  servitude  entitling  owner  of  fee  to  compensation. 

Disapproved  in  effect  in  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  311,  63  X.  E.  357 
(dissenting  opinion),  majority  holding  use  of  city  street  for  surface  electric  rail- 
road imposes  added  burden  upon  property  rights  of  owners  of  fee. 
Right   of  al>i!<  i  iiiu    property   owner  lit   street. 

Cited  in  Budd  v.  Camden  Horse  R,  Co.  61  N.  J.  Eq.  553,  48  Atl.  1028,  holding 
construction  of  street  railway  on  trolley  system  not  invasion  of  private  right : 
Meyers  v.  Hudson  County  Electric  Co.  63  N.  J.  L.  575,  44  Atl.  713,  holding  consent 
of  abutting  property  owners  unnecessary  to  use  of  streets  for  erection  of  poles  and 
wires  for  public  lighting;  State.  Tallon,  Prosecutor,  v.  Hoboken,  59  X.  J.  L.  389. 
36  Atl.  693,  and  Montclair  Military  Academy  v.  North  Jersey  Street  R.  Co.  65  X. 
J.  L.  333,  47  Atl.  890,  holding  neither  act  of  legislature  nor  city  ordinance  au- 
thorizing construction  of  electric  railway,  constitutes  justification  for  unlawful 
invasion  of  rights  of  private  property;  Cadwell  v.  Connecticut  R.  &  Lighting  Co. 
84  Conn.  455,  80  Atl.  285,  holding  that  abutting  owner  cannot  recover  damages 
from  street  railway  for  injury  to  property  from  noise  or  dust,  unless  manner 
of  operating  road  is  negligent. 

Cited  in  note  (36  L.R.A.(N.S-)  725,  726,  771)  on  abutter's  right  to  «om- 
pensation  for  railroads  in  streets. 

Distinguished  in  Lake  Street  Elev.  R,  Co.  v.  Brooks,  90  111.  App.  188,  holding 
whether  vibration  from  operation  of  elevated  railway  results  in  special  damage  to 
abutting  property  justifying  recovery,  is  question  for  jury. 
Municipal    authority    over    streets. 

Cited  in.Benton  v.  Elizabeth,  61  N.  J.  L.  415,  39  Atl.  683,  holding  ordinance 
granting  privilege  of  laying  pipe  in  street  for  transportation  of  oil  valid  exercise 
of  authority  over  streets. 

Cited  in  footnote  to  Chicago  General  R.  Co.  v.  Chicago  City  R.  Co.  50  L.  R,  A. 
734,  which  denies  liability  for  collision  with  cars  of  other  company  because  of  run- 
ning cable  cars  under  authority  to  use  animal  power  only. 

Cited  in  note  (104  Am.  St.  Rep.  647)  on  municipal  regulations  of  street 
railways  for  protection  of  public. 

33  L.  R.  A.  133,  CHOPPIX  v.  DAUPHIX,  48  La.  Ann.  1217.  55  Am.  St.  Rep.  313, 

20  So.  681. 

Oi>i:«>«*i  t  ion   of  corpse. 
Cited  in  footnotes  to  O'Donnell  v.  Slack,  43  L.  R.  A.  388,  which  holds  widow 
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entitled  to  dispose  of  corpse  as  against  stranger  in  blood;  Thompson  v.  Deeds,  35 
L.  R.  A.  56,  which  denies  widow's  right  to  remove  husband's  body  from  lot  owned 
by  daughter,  though  sustaining  right  to  erect  monument  thereon ;  McEntee  v.  Bon- 
acum,  60  L.  R.  A.  440,  which  holds  next  of  kin  of  unmarried  person  entitled  to 
custody  of  body  and  to  decide  on  place  of  burial ;  Wright  v.  Hollywood  Cemetery 
Corp.  52  L.  R.  A.  621,  which  sustains  right  of  grandmother  of  orphan  child  living 
with  her,  to  determine  place  of  burial;  Enos  v.  Snyder,  53  L.  R.  A.  221,  which 
holds  next  of  kin  entitled  to  decedent's  body  for  burial,  as  against  disposition  by 
will;  Pettigrew  v.  Pettigrew,  64  L.  R.  A.  179,  which  sustains  right  to  remove  hus- 
band's body  from  lot  of  his  father  to  her  own  lot  for  purpose  of  burying  beside  his 
only  child;  Burney  v.  Children's  Hospital,  38  L.  R.  A.  413,  which  sustains  father's 
right  of  action  against  hospital  for  autopsy  on  child's  body  without  father's  con- 
sent; Thompson  v.  State,  51  L.  R.  A.  883,  which  holds  attempt  to  make  unau- 
thorized sale  of  dead  body  of  human  being  a  misdemeanor;  Koebrer  v.  Patek,  68 
I..R.A.  956,  which  holds  t.hat  legal  right  to  bury  corpse  vests  in  nearest  relative 
of  decedent  so  situated  as  to  be  able  and  willing  to  perform  the  duty. 

Cited  in  note    (75  Am.  St.  Rep.  430)    on  rights  in  and  to  dead  bodies  and 
remedies  for  their  enforcement. 
—  Exhumation  and  removal. 

Cited  in  Anderson  v.  Acheson,  132  Iowa,  761,  9  L.R.A. (N.S.)  224,  110  N.  W. 
335,  holding  one  who  has  committed  a  wrong  in  removing  the  dead  from  the  origi- 
nal place  of  burial  cannot  urge  as  a  defense  to  an  action  to  recover  possession 
of  a  burial  lot  and  damages  for  the  wrongful  removal  of  the  bodies,  that  they 
have  been  again  interred  and  should  not  be  disturbed;  Wilson  v.  Read,  74 
N.  H.  325,  16  L.R.A.(N.S.)  334,  122  Am.  St.  Rep.  973,  68  Atl.  37,  holding 
children  who  own  burial  lot  upon  which  the  remains  of  their  mother  were 
interred  beside  her  husband  according  to  her  expressed  wish  will  not  be  re- 
quired to  exhume  the  remains,  at  the  instance  of  relatives  of  a  child  of  the 
husband  because  the  grave  was  used  for  the  wife's  body,  where  at  the  time  of  her 
burial  the  child's  remains  had  entirely  disappeared. 

Cited  in  notes  (42  L.R.A.  722,  726,  729)  on  liability  for  disinterment  of  dead 
bodies  and  actions  relating  thereto;  (3  L.R.A. (N.S.)  492)  on  injunctive  relief 
as  to  cemetery  property,  burials,  or  removal  of  remains. 

33  L.  R.  A.  137,  ANDERSON  v.  WHATCOM  COUNTY,  15  Wash.  47,  45  Pac.  665. 
Provisions  of  Constitution  self-executing;. 

Cited  in  State  ex  rel.  Smith  v.  Neal,  25  Wash.  269,  65  Pac.  188,  holding  where, 
under  Constitution,  compensation  of  county  officers  regulated  in  proportion  to  du- 
ties, and  legislature  has  fixed  compensation  according  to  population  of  counties, 
courts  may  determine  class  to  which  officers  belong;  Ryan  v.  Tuscaloosa,  155 
Ala.  488,  46  So.  638,  holding  provision  allowing,  increase  of  debt  limit  dependent 
on  population  operates  when  population  is  reached  without  official  announcement 
of  census;  Ogden  v.  Chehalis  County,  41  Wash.  48,  82  Pac.  1095  (dissenting 
opinion),  as  to  self  executing  provision  of  constitution  cutting  fees  of  public 
officers. 

Cited  in  footnotes  to  Illinois  C.  R.  Co.  v.  Ihlenberg,  34  L.  R,  A.  393,  which  holds 
constitutional  provision  that  employee's  knowledge  of  defect  shall  be  no  defense  to 
an  action  for  injury  self -ex  editing;  State  v.  Kyle,  56  L.  R.  A.  115,  which  holds 
self-operating,  constitutional  amendment  for  criminal  prosecution  by  indictment  or 
information  only. 
Title  of  legislative  acts. 

Cited  in  Sengfelder  v.  Hill,  21  Wash.  383,  58  Pac.  250,  holding  title,  "An  Act  to 
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Protect  Innocent  Purchasers  of  Community  Real  Property,"  too  narrow  to  include 
property  held  by  title  other  than  that  of  community  property;  Bradley  En- 
gineering &  Mach.  Co.  v.  Muzzy,  54  Wash.  235,  103  Pac.  37,  18  Ann.  Cas.  1072, 
holding  title  to  an  act  relating  to  sales  under  execution  and  orders  of  sale  and 
confirmation  of  sheriff's  sale  and  redemption  therefrom  is  not  sufficiently  broad  to 
include  subject  matter  of  law  providing  for  deficiency  judgments  in  actions  to 
foreclose  mortgages. 

Cited  in  note   (64  Am.  St.  Rep.  89)   on  sufficiency  of  title  of  statute. 

Distinguished  in  State  ex  rel.  Funke  v.  Pierce  County,  48  Wash.  463,  93  Pac. 
920,   holding   the   title   of   an   act   "changing    the   title    of   county    surveyor    to 
county  engineer  relating  to  election  powers  and  duties  of  such  office,"  is  suf- 
ficiently broad  to  include  the  subject  of  salary. 
Powers  of  municipal  corporations. 

Disapproved  in  McFarlain  v.  Jennings,  106  La.  544,  31  So.  62,  holding  where 
municipal  authority  to  impound  stock  dependent  upon  population,  private  enu- 
meration insufficient  to  justify  exercise  of  power. 
Compensation  of  public  officers. 

Distinguished  in  State  ex  rel.  Maltbie  v.  Will,  54  Wash.  455,  103  Pac.  47!), 
holding  the  salary  of  a  county  officer  cannot  be  increased  during  the  terra  for 
which  he  was  elected  by  reason  of  an  increase  in  population  of  the  county  chang- 
ing its  classification  by  which  the  salary  of  its  officers  is  determined. 

33  L.  R.  A.  141,  COM.  ex  rel.  McCORMICK  v.  REEDER,  171  Pa.  505,  33  Atl.  67. 
Legislative  powers  of  states. 

Cited  in  Com.  v.  Moir,  199  Pa.  556,  53  L.  R.  A.  846,  85  Am.  St.  Rep.  801,  49 
Atl.  351,  holding  legislative  power  of  people  is  absolute,  where  not  restrained  by 
Constitution;  State  ex  rel.  Kenny  v.  Hudspeth,  59  N.  J.  L.  533,  37  Atl.  67,  uphold- 
ing power  of  legislature  under  Constitution  to  change  number  of  judges  of  court 
of  common  pleas;  Russ  v.  Com.  210  Pa.  556,  1  L,R.A.(N.S.)  415,  105  Am. 
St.  Rep.  825,  60  Atl.  169,  holding  legislative  power  absolute,  except  when  re- 
strained by  constitution;  Likins's  Petition,  223  Pa.  460,  72  Atl.  858,  37 
Pa.  Super.  Ct.  630,  as  to  power  of  legislature  being  absolute  except  when 
restrained  by  Constitution;  State  ex  rel.  Montgomery  v.  Anderson,  18  X.  D. 
153,  118  N.  W.  22,  holding  that  legislature  has  power  to  legislate  on  subjects  not 
prohibited  in  express  terms  or  by  necessary  implication  by  constitution. 
Restricting?  vote  of  electors. 

Cited  in  Chamberlain  v.  Wood,  15  S.  D.  222,  56  L.  R.  A.  188,  91  Am.  St.  Rep. 
674,  88  N.  W.  109,  holding  election  law  denying  electors  right  of  writing  name  of 
candidate  on  official  ballot,  not  unconstitutional ;  Eckerson  v.  Dos  Moines,  137 
Iowa,  486,  115  N.  W.  177,  as  to  right  of  legislature  to  abridge  the  right  of 
voters  by  prohibiting  the  writing  of  names  of  candidates  on  ballot;  Oughton  v. 
Black,  212  Pa.  5,  61  Atl.  346,  4  Ann.  Cas.  141,  holding  statute  relating  to 
making  of  ballots  for  straight  party  vote  does  not  violate  constitutional  pro- 
vision which  declares  that  "elections  shall  be  free  and  equal :  Solon  v.  State,  54 
Tex.  Grim.  Rep.  295,  114  S.  W.  349  (dissenting  opinion),  as  to  power  of  legis- 
lature to  restrict  suffrage;  Morrow  v.  Wipf,  22  S.  D.  162,  115  N.  W.  1121 
(dissenting  opinion),  on  right  of  voter  to  vote  for  candidate  whose  name  is 
not  printed  on  official  ballot. 

Cited  in  notes  (33  L.R.A.  141,  142)  on  statutes  restricting  vote  of  elector  to 
less  than  all  when  several  officers  are  to  be  chosen  for  same  office;  (91  Am.  St. 
Rep.  684,  688)  on  right  of  elector  to  vote  for  candidate  not  named  on  official 
ballot. 
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33  L.  R.  A.  146,  FULLER  v.  SHEDD,  161  111.  462,  52  Am.  St.  Rep.  380,  44  N.  E. 
286. 

Report  of  later  appeal  in  Hardin  v.  Shedd,  190  U.  S.  508,  47  L.  ed.  1156,  23  Sup. 
Ct.  Rep.  685,  Affirming  177  111.  124,  52  N.  E.  380. 

Followed  without  discussion  in  Calumet  River  R.  Co.  v.  Sheaff,  164  111.  454,  45 
N.  E.  1135. 
Title   and    ri^lirs  of  riparian   owners. 

Cited  in  Bellefontaine  Improv.  Co.  v.  Niedringhaus,  181  111.  437,  72  Am.  St.  Rep. 
269,  55  N.  E.  184,  holding  title  of  proprietors  of  land  on  river  extends  to  thread 
of  current  or  main  channel;  French  Live  Stock  Co.  v.  Springer,  35  Or.  319,  58  Pac. 
102,  holding  owner  of  upland  on  shore  of  lake  entitled  to  all  land  between  orig- 
inal line  and  water's  edge,  which  may  become  bare  by  accretion  or  by  gradual 
recession  of  water,  not  extending  beyond  center  of  lake;  Chicago  v.  Ward,  169  111. 
407,  38  L.  R.  A.  855,  61  Am.  St.  Rep.  185,  48  N.  E.  927,'  holding  title  to  sub- 
merged portions  of  lake  front  not  lost  to  city  of  Chicago  by  action  of  lake,  and  re- 
stored by  subsequent  reclamation;  Security  Land  &  Exploration  Co.  v.  Burns,  87 
Minn.  106,  63  L.  R.  A.  162,  footnote  p.  157,  94  Am.  St.  Rep.  684,  91  N.  W.  304, 
holding  that  supposed  meander  line  will  be  held  boundary  line  if  consistent  with 
other  calls  and  distances  indicated  on  plat;  Hammond  v.  Doty,  184  111.  247,  56 
N.  E.  371,  holding  question  of  title  to  lands  within  meandered  lines  of  lake,  cannot 
be  determined  in  action  of  forcible  entry  and  detainer;  Johnson  v.  Hurst,  10 
Idaho,  319,  77  Pac.  784,  holding  watercourse  and  not  meander  line  true  boundary; 
Peoria  v.  Central  Nat.  Bank,  224  111.  51,  12  L.R.A.(N.S.)  690,  79  N.  E.  296, 
holding  in  dividing  water  rights  or  accretions  among  riparian  proprietors  the 
lines  to  the  thread  of  the  stream  are  not  to  be  drawn  from  meander  line  but 
from  shore  line. 

Cited  in  footnotes  to  Sizor  v.  Logansport,  44  L.R.A.  814,  which  holds  title  car- 
ried to  water  line  if  not  to  thread  of  stream  by  naming  meander  line  as  boundary; 
Security  Land  &  Exploration  Co.  v.  Burns,  63  L.R.A.  157,  which  holds  that 
supposed  meander  line  will  be  held  to  be  boundary  line  if  consistent  with  other 
calls  and  distances  indicated  on  the  plat. 

Cited  in  notes   (58  L.  R.  A.  194,  207)   on  law  of  accretions  to  shore  lands;    (40 
L.R.A.   596)    on   right  of   owner  of   upland  to   access   to  navigable   water;     (48 
L.  ed.  U.  S.  663)   on  effect  of  meander  line  on  boundary  of  Federal  grant. 
Ownership   of  waters. 

Cited  in  State  v.  Jones,  143  Iowa,  408,  122  N.  W.  241,  holding  ownership 
of  bed  of  lake  in  the  state  in  trust  for  all  the  people:  Schulte  v.  Warren,  218 
111.  117,  13  L.R.A.(N.S.)  748,  75  N.  E.  782.  reversing  120  111.  App.  16,  a  grant 
of  land  bounding  upon  a  natural  lake  or  water  meandered  by  the  government 
extends  to  the  water's  edge  in  its  natural  condition,  while  the  ownership  of 
the  bed  of  the  lake  is  in  the  state  in  trust  for  the  people  for  boating  and 
fishing  and  the  like;  Wilton  v.  Van  Hessen,  249  111.  189,  94  N.  E.  134,  holding 
that  title  to  beds  of  meandered  lakes  or  ponds  is  in  the  state. 

Cited  in  note  ( 50  L.  R.  A.  739 )  on  state  and  Federal  ownership  of  waters. 

33  L.  R.  A.  163,  BAKER  v.  SMELSER,  88  Tex.  26,  29  S.  W.  377. 
Amount   in   controversy   as   affecting1   jurisdiction   of  courts. 

Cited  in  Schulz  v.  Tessman,  92  Tex.  491,  49  S.  W.  1031,  holding  interest  included 
as  part  of  amount  in  controversy,  in  determining  jurisdiction,  when  recoverable 
as  part  of  damages  for  breach  of  contract ;  San  Antonio  &  A.  P.  R.  Co.  v.  Barnett, 
27  Tex.  Civ.  App.  501,  66  S.  W.  474,  holding  interest  accruing  after  commence- 
ment of  action  not  considered  in  determining  whether  amount  claimed  in  amended 
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petition  is  within  jurisdictional  amount;  Waller  v.  Gray,  43  Tex.  Civ.  App.  408. 
94  S.  W.  1008,  holding  in  a  suit  for  $500  damages  and  interest  thereon,  the 
interest  being  claimed  as  damages  the  District  Court  would  have  jurisdiction : 
Gulf,  W.  T.  &  P.  R.  Co.  v.  Fromme,  98  Tex.  461,  84  S.  W.  1054,  holding  where 
damages  for  injury  are  laid  at  $95  and  interest  from  accrual  of  cause  of  action 
the  amount  in  controversy  affecting  the  jurisdiction  is  determined  by  the  sum 
stated  with  interest  added  to  time  of  trial. 

Distinguished  in  Potts  v.  Deyerle,  49  Tex  Civ.  App.  282,  107  S.  W.  928, 
holding  in  an  action  upon  an  unpaid  check  for  $100  where  plaintiff  prayed 
for  judgment  for  that  sum  interest,  costs  of  suit  and  for  general  relief,  but  there 
was  no  allegation  of  damages,  the  amount  involved  did  not  exceed  $100;  St. 
Louis  S.  W.  R.  Co.  v.  Earl,  43  Tex.  Civ.  App.  127,  95  S.  W.  1086,  holding 
in  action,  under  statute  making  railroad  company  liable  for  animals  killed  on 
unfenced  right  of  way  irrespective  of  question  of  negligence,  for  $1000  with  in- 
terest from  date  of  loss,  the  county  court  has  jurisdiction. 
"tli>rlu!ti:<-> :  filing:  forthwith. 

Cited  in  Cameron  Ice  Co.  v.  Wallace.  21  Tex.  Civ.  App.  143,  50  S.  W.  628, 
holding  mortgage  filed  "forthwith,"  where  delay  of  forty-eight  minutes  in  liliiij.' 
caused  by  absence  of  clerk  and  sickness  of  deputy;  Hackney  v.  Schow,  21  Tex.  Civ. 
App.  615,  53  S.  W.  713,  holding  mortgage  not  filed  "forthwith,"  when  filing  nearly 
three  days  after  execution  at  town  10  miles  from  county  seat. 
Validity  of  chattel  mortgage  as  against  creditors. 

Cited  in  Brown  v.  Hudson,  14  Tex.  Civ.  App.  612,  38  S.  W.  658,  holding  mortgage 
of  cattle  running  at  large  upon  range,  without  change  of  possession,  invalid. 

Cited  in  footnotes  to  Ruggles  v.  Cannecly,  46  L.  R.  A.  371,  which  holds  chattel 
mortgage  not  promptly  filed  void  as  against  subsequent  creditors;  Rogers  v 
Head's  Iron  Foundry,  37  L.  R.  A.  429,  which  holds  subsequent  acceptance  of  chat 
tel  mortgage  filed  by  unauthorized  third  person  takes  effect  from  first  delivery  as 
between  parties,  but  not  as  to  intervening  creditors. 
Interest  on  damages. 

Cited  in  note   (28  L.R.A.(N.S.)    38)    on  interest  on  unliquidated  damages. 

33  L.  R.  A.  166,  HOULTON  v.  NICHOL,  93  Wis.  393,  57  Am.  St.  Rep.  928.  «7 

N.  W.  715. 
Contracts   against   public   policy. 

Cited  in  Herman  v.  Oconto,  100  Wis.  400,  76  N.  W.  364,  holding  contract  for 
public  improvement  void  if  secured  by  fraud,  bribery,  and  corruption,  of  certain 
members  of  board  of  public  works,  though  let  to  lowest  bidder ;  Pungs  v.  American 
Brake  Beam  Co.  102  111.  App.  88,  holding  right  of  individual  in  private  contract 
should  prevail  in  doubtful  cases  over  rights  of  public;  Baumhoff  v.  Oklahoma 
City  Electric  &  Gas  &  Power  Co.  14  Okla.  141,  77  Pac.  40,  holding  presumption 
is  in  favor  of  validity  of  contract  alleged  to  be  against  public  policy;  Kramph's 
Estate,  26  Lane.  L.  Rev.  159,  holding  that  bequest  to  promote  "doctrine"  of 
•'conjugal  love"  advising  or  permitting  sexual  relations  not  sanctioned  by  mar- 
riage is  contrary  to  public  policy. 

Cited  in  footnotes  to  William  Deering  &  Co.  v.  Cunningham,  54  L.  R.  A.  410, 
which  holds  void,  contract  to  withdraw  opposition  to  granting  of  pardon;  Rich- 
ardson v.  Scotts  Bluff  County,  48  L.  R.  A.  294,  which  holds  void,  contract  to  secure 
passage  of  bill  by  legislature;  Veazey  v.  Allen,  62  L.  R.  A.  362,  which  holds  con- 
tract to  share  profits  of  "short"  sale  of  stock  of  corporation  with  one  about  to 
bring  its  affairs  before  the  legislature  for  investigation,  void;  Crichfield  v.  Ber- 
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mudez  Asphalt  Paving  Co.  42  L.  R.  A.  347,  which  holds  void,  employment  to  pro- 
mote business  of  paving  company  including  procuring  of  passage  of  ordinance  for 
paving  streets  and  alleys  with  commissions  contingent  on  success. 

Cited  in  notes  (121  Am.  St.  Rep.  732,  738)   on  validity  of  lobbying  contracts; 
(4  L.R.A.  (N.S.)    214)    on  validity  of  contract  to  procure  legislative  action. 
Failure  of  consideration  for  contract. 

Cited  in  note  (117  Am.  St.  Rep.  518,  519)  on  contracts,  consideration  for 
which  has  partly  failed,  or  is  partly  illegal. 

33  L.  R.  A.  171,  RIESNER  v.  GULF,  C.  &  S.  F.  R.  CO.  89  Tex.  656,  59  Am.  St. 

Rep.  84,  36  S.  W.  53. 
Receivers;    jurisdiction    of    courts. 

Cited  in  Palestine  Water  &  Power  Co.  v.  Palestine,  91  Tex.  546,  40  L.  R.  A. 
206,  44  S.  W.  814.  holding  receiver  of  water  company  not  necessary  party  to  suit 
instituted  before  appointment,  for  forfeiture  of  franchise;  Holland  Trust  Co.  v. 
International  Bridge  &  Tramway  Co.  29  C.  C.  A.  461,  52  U.  S.  App.  599,  85  Fed. 
866.  holding  validity  of  foreclosure  sale  not  affected  by  appointment  of  receiver  by 
court  of  another  jurisdiction  after  foreclosure  decree  rendered ;  Waters-Pierce 
Oil  Co.  v.  State,  47  Tex.  Civ.  App.  172,  103  S.  W.  836,  holding  the  order 
appointing  a  receiver,  the  defendant  being  in  court  attaches  the  jurisdiction  of 
the  court  in  rem,  by  relation  from  the  time  of  the  filing  of  the  bill  for  such 
appointment;  Worden  v.  Pruter,  40  Tex.  Civ.  App.  120,  88  S.  W.  434,  holding 
where  petition  asking  for  receiver  was  presented  to  District  Judge  and  he  in- 
dorsed thereon  an  order  directing  clerk  of  court  to  issue  notice  to  defendant 
to  appear  at  a  designated  time,  the  jurisdiction  of  court  attached;  Cobb  v.  Cam- 
den  Sav.  Bank,  106  Me.  184,  76  Atl.  667,  20  Ann.  Gas.  547,  holding  that  in 
proceeding  for  sequestration  and  winding  up  of  corporate  estates  property  is  in 
custodia  legis,  from  time  of  service  of  process:  Kittrell  v.  First  Nat.  Bank, 
56  Tex.  Civ.  App.  397,  120  S.  W.  1104,  holding  that  jurisdiction  of  court  ap- 
pointing receiver  of  property  of  debtor,  where  receiver  has  taken  possession  of 
property,  is  exclusive. 

Cited  in  notes  (72  Am.  St.  Rep.  33)  as  to  when  appointment  of  receiver  is 
proper;  (15  L.R.A. (N.S.)  659)  on  time  from  which  order  appointing  receiver 
operative;  (71  Am.  St.  Rep.  356,  372)  on  relation  of  receivers  to  pre-existing 
liens  and  remedies  for  their  enforcements;  (74  Am.  St.  Rep.  296,  297)  on  action 
without  leave  of  court  against  receiver  or  person  for  whom  he  is  appointed. 

33  L.  R.  A.  174,  HOEFT  v.  SUPREME  LODGE  K.  OF  H.  113  Cal.  91,  45  Pac.  185. 
Benefit  insurance;  rights  of  beneficiary. 

Cited  in  Grimbley  v.  Harrold,  125  Cal.  29,  73  Am.  St.  Rep.  19,  57  Pac.  558. 
holding  valid,  contract  of  assured  making  one  beneficiary,  enforceable  as  against 
subsequent  change  of  beneficiary  without  latter's  consent;  Cade  v.  Head  Camp. 
P.  J.  W.  of  W.  27  Wash.  225,  67  Pac.  603,  holding  wife  as  beneficiary  in  benefit 
certificate  has  not  vested  interest  precluding  change  of  beneficiary  without  her 
knowledge  or  consent;  Supreme  Council  A.  L.  of  H.  v.  Gehrenbeck,  124  Cal.  44. 
56  Pac.  640,  holding  where  beneficiary  in  benefit  certificate  dies  before  assured, 
heirs  do  not  succeed  to  her  interest;  Waring  v.  Wilcox,  8  Cal.  App.  320,  96 
Pac.  910,  holding  beneficiary  in  mutual  benefit  insurance  policy  has  no  vested 
interest  therein  before  death  of  assured;  Hildebrand  v.  United  Artisans,  46  Or. 
138,  114  Am.  St.  Rep.  852,  79  Pac.  347,  as  to  beneficiary  acquiring  a  vested 
interest  in  proceeds  of  the  policy  upon  death  of  assured;  Alfsen  v.  Crouch,  115 
Tenn.  356,  89  S.  W.  329,  holding  beneficiary  in  policy  of  insurance  issued  by  a 
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mutual  benefit  society  has  no  vested  interest  therein  as  against  insured  and 
cannot  recover  from  the  second  beneficiary  the  proceeds  of  a  policy  voluntarily 
paid  by  the  society. 

Cited  in  footnote  to  Carpenter  v.  Knapp,  38  L.  R,  A.  128,  which  denies  assign- 
able interest  of  beneficiary  in  endowment  certificate  where  assured  has  right  to 
change  beneficiary. 

Cited  in  note  (52  Am.  St.  Rep.  567)  on  mutual  or  membership  life  or  accident 
insurance. 

33  L.  R.  A.  177,  WINCHESTER  &  L.  TURXP.  ROAD  CO  v.  CROXTON,  98  Ky. 
739,  34  S.  W.  518. 

Governmental   control    over    property   and    franchises    of    public    corpora- 
tions. 

Cited  in  South  Covington  &  C.  R.  Co.  v.  Covington,  146  Ky.  597,  —  L.R.A. 
(N.S.)  — ,  143  S.  W.  28,  holding  that  contract  between  city  and  street  car  com- 
pany as  to  running  of  cars  does  not  affect  police  powers  of  city  under  different 
conditions  adding  further  regulations,  contract  reserving  rights  of  city. 

Cited  in  footnotes  to  Deposit  Bank  v.  Daviess  County,  44  L.  R.  A.  825,  which 
holds  extension  of  corporate  charter  subject  to  act  previously  passed  making  all 
grants  to  corporations  amendable  though  original  charters  contained  irrevocable 
exemption ;  People  ex  rel.  Jackson  v.  Suburban  R.  Co.  49  L.  R.  A.  650,  which  holds 
electric  railway  company  bound  to  perform  duties  imposed  by  ordinance  under 
which  road  operated;  State  ex  rel.  Bump  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  52 
L.  R.  A.  315,  which  holds  void,  ordinance  requiring  sale  of  tickets  to  residents  of 
city  as  condition  of  extending  street  railway  franchise;  Raleigh  &  G.  R.  Co.  v. 
Swanson,  39  L.  R.  A.  275,  which  holds  invalid,  contract  enabling  ticket  broker  to 
sell  interstate  tickets  at  rates  less  than  those  charged  at  regular  agencies  of 
carrier;  Patterson  v.  Wollmaim,  33  L.  R.  A.  536,  which  denies  right  of  county 
commissioners  to  grant  franchise  for  ferry  between  points  outside  of  their  county. 

Cited  in  note  (6  L.R.A. (N.S.)  835)  on  businesses  affected  with  public  in- 
terest subjecting  them  to  regulation  and  control  in  respect  to  rates  or  price. 
Regulation  of  rates  of  public  corporations. 

Cited  in  Knoxville  v.  Knoxville  Water  Co.  107  Tenn.  676,  61  L.  R.  A.  895,  foot- 
note p.  888,  64  S.  W.  1075,  sustaining  city's  right  to  regulate  water  rates  and 
referring  particularly  to  annotation  in  33  L.  R,  A.  177;  Owensboro  v.  Owens- 
boro  Waterworks  Co.  191  U.  S.  371,  48  L.  ed.  224,  24  Sup.  Ct.  Rep.  82.  sustain- 
ing city's  power  to  fix  water  rates,  though  ordinance,  granting  right  to  construct 
waterworks,  empowered  company  to  make  all  needful  rules  not  inconsistent  with 
law;  Shreveport  Traction  Co.  v.  Shreveport,  122  La.  9,  129  Am.  St.  Rep.  345, 
47  So.  40,  holding  an  ordinance  granting  the  right  to  a  street  railway  company 
to  run  its  cars  on  terms  and  conditions  stated,  by  its  acceptance  confers  a  right 
and  thereafter  the  city  council  cannot  lower  fare  to  be  charged  on  the  objection 
of  the  company;  Madison  v.  Madison  Gas  &  Electric  Co.  129  Wis.  267,  8  L.R.A. 
(N.S.)  536,  116  Am.  St.  Rep.  944,  108  N.  W.  65,  9  Ann.  Gas.  819,  holding 
rates  to  be  charged  by  a  public  service  corporation  may  be  prescribed  by  legisla- 
ture either  directly  or  by  delegation  to  some  appropriate  agency,  provided  the 
rates  so  fixed  are  such  as  to  afford  a  reasonable  compensation  for  the  service 
rendered. 

Cited  in  footnotes  to  Re  Janvrin,  47  L.  R.  A.  319,  which  sustains  action  em- 
powering court  to  affix  maximum  water  rates  on  petition  of  party  aggrieved; 
Nebraska  Teleph.  Co.  v.  State,  45  L.  R.  A.  113,  which  holds  telephone  company 
within  statute  as  to  regulation  of  carrier's  rate*;  Chicago  Union  Traction  Co.  T. 
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Chicago,  59  L.  R.  A.  631,  which  sustains  city's  power  to  prescribe  compensation  of 
horse  car  companies;  Indianapolis  v.  Navin,  41  L.  R.  A.  337,  which  holds  valid, 
statute  fixing  rates  of  street  car  fare  in  cities  of  specified  population;  Pingree 
v.  Michigan  C.  R.  Co.  53  L.  R.  A.  274,  which  denies  power  of  legislature  to  fix 
rates  of  carrier  upon  which  previous  legislature  conferred  exclusive  power  to  fix 
its  rates;  Louisville  &  N.  R.  Co.  v.  Com.  43  L.  R.  A.  541,  which  holds  competition 
does  not  prevent  similar  circumstances  and  conditions  within  statute  regulating 
railroad  charges;  Ex  parte  Dickey,  66  L.R.A.  928,  which  denies  power  of  legis- 
lature to  limit  charges  which  owner  of  employment  agency  may  make  for  services. 

Cited  in  notes  (33  L.  R.  A.  189)  on  legislative  power  to  fix  tolls,  rates,  or 
prices;  (33  L.  R.  A.  210)  as  to  when  rates  fixed  by  penal  statute  are  sufficiently 
definite  and  certain;  (37  L.R.A.  712)  on  right  to  take  tolls  without  franchise; 
(46  L.  ed.  U.  S.  596,  598)  on  contract  exemptions  from  legislative  power  to 
fix  tolls,  rates,  or  prices;  (46  L.  ed.  U.  S.  1144)  on  legislative  power  to  regulate 
telephone  rates;  (18  L.R.A. (N.S.)  1198)  on  power  of  municipality  to  fix  gas 
rates  as  incident  of  power  to  authorize  laying  of  mains. 
Rates  must  be  reasonable. 

Cited  in  Griffin  v.  Goldsboro  Water  Co.  122  N.  C.  210,  41  L.  R.  A.  242,  30  S.  E. 
319,  holding  rates  permitted  in  franchise  of  water  company  not  binding  on  con- 
sumers, if  unreasonable. 

Cited  in  footnotes  to  San  Diego  Water  Co.  v.  San  Diego,  38  L.  R.  A.  460,  which 
holds  invalid,  ordinance  fixing  water  rates  unreasonably  low;  Ladd  v.  Boston,  40 
L.  R.  A.  171,  which  upholds  removal  of  water  meter  though  fixtures  so  arranged  as 
to  cost  consumer,  after  removal,  twenty  times  as  much  as  others  pay. 

Cited  in  notes    (25  L.R.A. (N.S.)    1001)    on  elements  entering  into  determina- 
tion of  reasonableness  of  state  railroad  rates;    (15  L.R.A. (N.S.)    108)    on  ele- 
ments entering  into  determination  of  reasonableness  of  railroad  rates  prescribed 
by  state. 
Right  to  take  tolls. 

Cited  in  Oregon  v.  Portland  General  Electric  Co.  52  Or.  517,  95  Pac.  722, 
as  to  right  to  take  tolls  not  being  authorized  by  the  general  statute. 

33  L.  R.  A.  191,  WRAGGE  v.  SOUTH  CAROLINA  &  G.  R,  CO.  47  S.  C.  105,  58 
Am.  St.  Rep.  870,  25  S.  E.  76. 

Followed  without  discussion  in  Strother  v.  South  Carolina  &  G.  R.  Co.  47  S.  C. 
382,  25  S.  E.  272. 
Railroads;    neglect    to    give    signals    at    crossing    negligence. 

Cited  in  Davis  v.  Atlanta  &  C.  Air  Line  R.  Co.  63  S.  C.  391,  41  S.  E.  468,  hold- 
ing failure  of  railroad  to  give  statutory  signals  at  crossing  negligence  per  se; 
Bishop  v.  Southern  R.  Co.  63  S.  C.  535,  41  S.  E.  808,  holding  burden  on  railroad 
to  prove  that  failure  to  give  statutory  signals  at  crossing  is  not  negligence; 
Turbyfill  v.  Atlantic  &  C.  Air  Line  R.  Co.  83  S.  C.  328,  65  S.  E.  278,  holding 
in  order  to  entitle  one  injured  at  a  railroad  crossing  on  account  of  failure  to 
give  statutory  signals  he  must  show  such  failure  was  the  proximate  cause  of  his 
injury. 

Distinguished  in  Sims  v.  Southern  R.  Co.  59  S.  C.  255,  37  S.  E.  836,  holding 
statute  making  failure  of  railroad  to  give  signals  at  crossing  negligence,  not  ap- 
plicable in  case  of  injury  to  horse  20  feet  from  crossing. 
Contributory  negligence  distinguished  from  proximate  cause. 

Cited  in  McFail  v.  Barnwell  County,  57  S.  C.  303,  35  S.  E.  562,  holding  in- 
struction that  contributory  negligence  not  defense,  unless  it  was  efficient,  immedi- 
ate, or  proximate  cause  of  injury  complained  of,  error;  Duncan  v.  Greenville 
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County,  73  S.  C.  256,  53  S.  E.  367,  holding  before  person  injured  by  reason 
of  a  defect  in  a  highway  or  bridge  can  recover  therefor  under  statute,  he  must 
show  that  he  was  not  guilty  of  any  negligence  which  contributed  to  injury  as 
proximate  cause  thereof. 

Cited  in  footnote  to  Passman  v.  West  Jersey  &  S.  R.  Co.  61  L.  R.  A.  609,  which 
holds  cutting  of  train  on  side  track  at  highway  crossing  not  invitation  to  cross 
without  using  ordinary  precaution 

Cited  as  overruled  in  effect  in  Burns  v.  Southern  R.  Co.  65  S.  C.  234,  43  S.  E. 
679,   sustaining  right   to   recover  for  injury  at  crossing  due  to   failure  to  give 
statutory  signals,  unless  gross  negligence  of  person  injured  contributed  to  acci- 
dent as  proximate  cause. 
Private  action   for  violation   of  statute. 

Cited  in  note  (9  L.R.A.  (N.S.)  340,  365)  on  private  action  for  violation  of 
statute  not  expressly  conferring  it. 

33  L.  R.  A.  199,  FARMER  v.  ST.  PAUL,  65  Minn.  176,  67  N.  W.  990. 
Use  of  public   funds   in   aid   of   private   enterprises. 

Cited  in  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  80  Minn.  176,  50  L.  R.  A.  175, 
81  Am.  St.  Rep.  249,  83  N.  W.  54  (dissenting  opinion),  majority  holding  grantee 
of  mortgagor  estopped  from  setting  up  illegality  of  loan  made  by  municipal  cor- 
poration upon  security  of  mortgage. 

Cited  in  footnotes  to  Simmons  v.  Georgia  Iron  &  Coal  Co.  61  L.  R.  A.  739, 
which  denies  right  to  work  convicts  in  private  chain  gangs  controlled  by  private 
individuals;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion 
of  construction  and  operation  of  sugar  mills  a  private  purpose  not  authorizing 
taxation;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes  taxes  to  aid 
in  building  for  highway  and  railway  purposes  toll  bridge  owned  by  private  cor- 
poration. 
When  injunction  lies. 

Approved  in  Schiffmann  v.  St.  Paul,  88  Minn.  47,  92  N.  W.  503,  sustaining  tax- 
payer's right  to  injunction  against  signing  and  delivery  of  contract  for  lighting 
city  streets,  where  city  officials  have  not  pursued  legal  course  in  awarding  con- 
tract. 

Cited  in  Bessemer  v.  Bessemer  City  Waterworks,  152  Ala.  403.  44  So.  663, 
on  jurisdiction  of  equity  to  protect  a  vested  franchise  from  invasion :  Jackson  v. 
Board  of  Education,  112  Minn.  174,  127  N.  W.  569,  to  the  point  tliat  court 
would  not  interfere  by  injunction  to  prevent  city  from  paying  claim  meritorious 
in  itself,  though  contract  was  ultra  vires;  White  v.  Chatfield,  116  Minn.  375, 
133  N.  W.  962,  holding  that  court  will  not  prevent  payment  of  city  bonds 
issued  for  illegal  purpose,  after  city  has  used  proceeds  in  constructing  city 
hall. 

Cited  in  footnotes  to  State  ex  rel.  Rose  v.  Superior  Court,  48  L.  R.  A.  819, 
which  denies  right  to  injunction  against  passage  of  ordinance  creating  contract; 
Agua  Pura  Co.  v.  Las  Vegas,  50  L.  R.  A.  224.  which  holds  compliance  with 
water  company's  valid  contract  not  condition  to  injunctive  relief  against  inter- 
ference with  same  by  city  ordinance;  State  ex  rel.  Kenamore  v.  Wood,  48  L. 
R.  A.  596,  which  denies  right  to  injunction  against  enforcing  alleged  uncon- 
stitutional statute  for  inspection  of  beer. 

Cited   in  note    (36  L.R.A.  (X.S.)    14)    on  taxpayer's  right  to  enjoin  unlawful 
municipal  expenditures. 
Recovery  of  public  money  paid   under  a   void  contract. 

Cited  in  Pillager  v.  Hewett,  98  Minn.  267,  107  X.  W.  815,  holding  a  village 
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making  payment  on  cash  and  bonds  for  a  bridge  erected  by  defendant  under  a 
contract  which  was  void  because  not  complying  with  statutory  provisions  could 
not  recover  such  payment. 

33  L.  R,  A.  203,  ROBERTSON  v.  STEAD,  135  Mo.  135,  58  Am.  St.  Rep.  569,  36 

S.  W.  610. 
Capacity  of  foreign  receiver  to  maintain  action. 

Cited  in  Waters-Pierce  Oil  Co.  v.  American  Exch.  Bank,  71  Mo.  App.  656, 
holding  foreign  receiver  not  permitted  to  sue  for  recovery  of  specific  property, 
where  effect  is  to  injure  domestic  creditors;  Clark  v.  Hughes,  73  Mo.  App.  634, 
holding  foreign  receiver  of  insurance  company  not  entitled  to  sue  member  for 
assessment  due  association;  Weil  v.  Bank  of  Burr  Oak,  76  Mo.  App.  41,  holding 
foreign  receiver,  appointed  in  proceedings  in  invitum,  may  sue  to  recover  prop- 
erty of  estate  as  against  nonresident  creditor;  Clark  v.  Loop,  80  Mo.  App.  553, 
holding  objection  to  capacity  of  foreign  receiver  to  sue  deemed  waived,  if  not 
raised  at  proper  time;  Jenkins  v.  Purcell,  29  App.  D.  C.  217,  9  L.R.A.(N.S.) 
1078,  holding  the  right  of  a  foreign  receiver  who,  upon  his  appointment  took 
personal  property  in  his  possession  in  the  jurisdiction  of  his  appointment  and 
brought  it  into  District  of  Columbia  and  sold  it  there,  superior  to  right  of  at- 
taching domestic  creditor;  Interstate  Trust  &  Bkg.  Co.  v.  Dierks  Lumber  &  Coal 
Co.  133  Mo.  App.  39,  113  S.  W.  1,  holding  a  receiver  appointed  by  a  foreign 
court  is  entitled  to  sue  in  courts  of  this  state. 

Cited  in  footnotes  to  Linville  v.  Hadden,  43  L.  R,  A.  222,  which  holds  non- 
resident creditor  of  foreign  corporation  in  hands  of  receiver  entitled  to  same  pro- 
tection as  resident  creditors  against  receiver's  ^laim  to  property;  Castleman 
v.  Templeman,  41  L.  R.  A.  367,  which  denies  receiver's  power  to  consent  to  de- 
cree in  other  state  for  payment  of  assessments  by  stockholders  to  creditors. 

Cited  in  note    (4  L.R.A.  (N.S.)    827)   on  power  of  receiver  to  sue  out  of  juris- 
diction of  appointment. 
Foreign    judgments;    collateral    attack. 

Cited  in  Weller  Mfg.  Co.  v.  Eaton,  81  Mo.  App.  663,  holding  foreign  judgment 
made  foundation  of  suit  subject  to  collateral  attack  from  lack  of  jurisdiction. 

Cited  in  note    (94  Am.  St.  Rep.  535)    on  foreign  judgments. 
Receivers;  rights  of  creditors. 

Cited  in  footnote  to  Ward  v.  Connecticut  Pipe  Mfg.  Co.  42  L.  R.  A.  706,  which 
requires  attachment  creditor  to  account  for  fair  value  of  goods  at  time  of  attach- 
ment before  sharing  in  benefit  of  receivership  in  another  state. 

33  L.  R.  A.  207,  GRAY  v.  HOLMES,  57  Kan.  217,  45  Pae.  596. 
Status   of   adopted   child. 

Cited  in  New  York  L.  Ins,.  &  T.  Co.  v.  Viele,  161  N.  Y.  18,  76  Am.  St.  Rep. 
238,  55  N.  E.  311,  holding  child  adopted  in  foreign  country  whose  laws  give  it 
all  rights  of  child  born  in  wedlock,  not  entitled  to  share  in  devise  to  "lawful  is- 
sue" of  adopting  parents;  Re  Winchester,  140  Cal.  470,  74  Pac.  10.  holding  that 
children  of  testator's  adopted  child  take  by  inneritance  so  as  to  be  exempt 
from  collateral  inheritance  tax;  Boaz  v.  Swinney,  79  Kan.  333.  99  Pac.  621;  Shick 
v.  Howe,  137  Iowa,  250,  14  L.R.A. (N.S.)  981,  114  N.  W.  916,— holding  the 
right  of  an  adopted  child  to  inherit  the  estate  of  its  foster  parent  is  determined 
by  the  law  of  the  state  where  the  adoption  was  made  and  where  the  child  re- 
sides; Finley  v.  Brown.  122  Tenn.  327,  25  L.R.A. (N.S.)  1289,  123  S.  W.  359, 
holding  adoption  of  children  in  one  state  entitles  them  to  inherit  land  in  another 
state  having  similar  adoption  laws:  Finley  v.  Brown,  122  Tenn.  327,  25  L.R.A. 
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(NJ3.)  1289,  123  S.  W.  359,  holding  that  child  adopted  in  one  state  may  in- 
herit real  estate  in  another  state  having  similar  adoption  laws,  where  its  laws 
permit  adopted  children  to  inherit. 

Cited  in  notes  (109  Am.  St.  Rep.  675,  676)  on  effect  of  adoption  on  kindred 
of  adopting  person;  (118  Am.  St.  Rep.  685)  on  right  of  adopted  children  to 
inherit. 

33  L.  R,  A.  209,  LOUISVILLE  &  N.  R.  CO.  v.  COM.  99  Ky.  132,  59  Am.  St.  Rep. 

457,  35  S.  W.  129. 
Statute*   imposing   penalty   on    carriers    for   overcharge. 

Cited  in  Hall  v.  Norfolk  &  W.  R.  Co.  44  W.  Va.  39,  41  L.  R.  A.  675,  67  Am. 
St.  Rep.  757,  28  S.  E.  754,  holding  statute  imposing  penalty  for  overcharge  for 
carriage  of  passenger,  not  applicable  to  overcharge  by  conductor  without  author- 
ity of  carrier;  Louisville  &  N.  R.  Co.  v.  Kentucky,  183  U.  S.  505,  46  L.  ed.  301, 
22  Sup.  Ct.  Rep.  95,  and  McChord  v.  Louisville  &  N.  R.  Co.  183  U.  S.  498,  16 
L.  ed.  296,  22  Sup.  Ct.  Rep.  165,  Reversing  103  Fed.  225.  holding  statute  making 
overcharge  for  carriage  of  passengers  or  freight  extortion,  not  repealed  by  act 
providing  for  fixing  of  rates  by  railroad  commission:  State  ex  rel.  Hadley  v. 
Standard  Oil  Co.  218  Mo.  360,  116  S.  W.  902,  as  to  construction  of  statutes  im- 
posing penalties  for  overcharges;  Louisville  &  N.  R.  Co.  v.  Siler.  186  Fed.  184, 
holding  that  if  order  of  state  railroad  commission  fixing  rates  to  be  charged  is 
within  powers  of  commission,  court  cannot  pass  on  wisdom  of  penalties  im- 
posed by  statute  for  its  violation. 
Certainty  in  statutes  imposing  penalty. 

Cited  in  Com.  v.  Grinstead,  108  Ky.  76,  57  S.  W.  471,  Denying  rehearing  of 
108  Ky.  69,  55  S.  W.  720,  holding  statute  prohibiting  "any"  combination  to 
regulate  or  fix  prices  and  "any5"  combination  to  limit  production,  not  void  for  un- 
certainty; Czarra  v.  Medical  Supervisors,  25  App.  D.  C.  451,  holding  statute 
authorizing  the  board  of  medical  supervisors  to  revoke  the  license  upon  con- 
viction of  unprofessional  or  dishonorable  conduct  independently  of  other  offenses 
for  which  a  license  may  be  revoked,  void  for  uncertainty;  United  States  v.  Cap- 
ital Traction  Co.  34  App.  D.  C.  596,  holding  act  of  congress  making  it  a  crim- 
inal offense  for  any  street  railway  company  in  District  of  Columbia  to  run  in- 
sufficient number  of  cars  to  accommodate  persons  desiring  passage  thereon  with- 
out crowding,  void  for  uncertainty;  Samuelson  v.  State,  116  Tenn.  493,  115  Am. 
St.  Rep.  805,  95  S.  W.  1012,  holding  where  statute  fixing  rates  is  so  indeter- 
minate as  to  leave  juries  with  their  varying  opinions  to  settle  the  standard 
the  statute  will  not  be  enforced;  Texas  &  P.  R.  Co.  v.  Taylor,  54  Tex.  Civ.  App. 
422,  118  S.  W.  1097,  holding  that  statute  providing  for  penalties  against  rail- 
roads for  failure  to  furnish  cars  upon  demand,  is  not  void  for  uncertainty  in 
requirement  that  shipper  must  "have  on  hand  at  time  demand  for  cars  is  made/' 
necessary  freight  with  which  to  load  them;  Katzman  v.  Com.  140  Ky.  127,  30 
L.R.A.(X.S-)  523,  140  Am.  St.  Rep.  359,  130  S.  W.  990,  holding  that  statute 
forbidding  druggists  to  sell  poisons  at  retail,  unless  they  are  satisfied  that  poison 
is  to  be  used  for  legitimate  purpose  is  not  invalid  for  not  defining  meaning  of 
words  "retail"  and  "legitimate  purpose;"  Texas  &  P.  R.  Co.  v.  Andrews.  R.  & 
Co.  55  Tex.  Civ.  App.  306,  118  S.  W.  1101,  to  the  point  that  before  person  is 
punished  as  for  crime  or  in  way  of  penalty,  law  and  facts  should  leave  no  room 
for  doubt  as  to  what  was  duty  of  accused. 

Cited  in  not*  (33  L.  R,  A.  209)  as  to  when  rates  fixed  by  penal  statute  are 
sufficiently  definite  and  certain. 

Distinguished  in  Louisville  &  N.  R.  Co.  y.  Com.  103  Ky.  609,  46  S.  W.  697,  hold- 
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ing  what  is  sufficient  compliance  with  statute  requiring  railroad  to  maintain  con- 
venient and  suitable  waiting  room  and  water  closet  at  station,  proper  question 
for  jury;  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  109,  53  L.  ed.  429,  29 
Sup.  Ct.  Rep.  220,  holding  anti-trust  laws  of  Texas  not  unconstitutional  because 
vague  and  indefinite  as  prohibiting  acts  which  "tend"  or  are  "reasonably  cal- 
culated" to  restrain  trade  and  prevent  competition;  Com.  v.  International  Har- 
vester Co.  131  Ky.  574,  133  Am.  St.  Rep.  256,  115  S.  W.  703,  holding  statute 
prohibiting  trusts  the  object  of  which  is  to  depreciate  any  article  below  its 
real  value  or  enhance  the  cost  above  its  real  value  is  not  void  for  uncertainty; 
Young  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  227  Mo.  319,  127  S.  W.  19,  holding  statute 
not  void  because  it  allows  jury  to  fix  penalty  between  maximum  and  minimum 
limits. 
Power  of  legislature  to  fix  rates  for  public  corporations. 

Cited  in  State  v.  Central  Vermont  R.  Co.  81  Vt.  466,  130  Am.  St.  Rep.  1065, 
71  Atl.  194,  holding  power  of  legislature  to  fix  rates  for  carrier  limited  by  the 
requirement  that  the  rates  shall  not  be  so  low  as  to  deprive  carrier  of  a  reason- 
able compensation  for  its  services. 

Cited  in  footnote  to  Pingree  v.  Michigan  C.  R.  Co.  53  L.  R.  A.  274,  which  de- 
nies power  of  legislature  to  fix  rates  of  carrier  upon  which  previous  legislature 
conferred  exclusive  power  to  fix  its  rates. 

Cited  in  note  (33  L.  R,  A.  189)  on  legislative  power  to  fix  tolls,  rates,  or  prices. 
Delegation  of  power. 

Cited  in  Matthews  v.  Murphy,  23  Ky.  L.  Rep.  752,  54  L.  R,  A.  417,  63  S.  W. 
785,  holding  void,  statute  authorizing  state  board  of  health  to  revoke  physician's 
license   for  grossly  unprofessional   conduct  without   fixing  any   standard  for   its 
determination. 
'What  acts  may  be  declared  criminal. 

Cited  in  note  (78  Am.  St.  Rep.  262,  270)  on  acts  which  legislature  may  de- 
clare criminal. 

33  L.  R.  A.  213,  STATE  ex  rel.  DUENSING  v.  ROBY,  142  Ind.  168,  51  Am.  St. 

Rep.  174,  41  IS.  E.  145. 

Followed  without  discussion  in  Roby  v.  State,  142  Ind.  700,  42  N.  E.  350. 
Statutes;     validity    with    respect    to    title. 

Cited  in  Pittsburgh,  C.  C.  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  8,  71  Am.  St. 
Rep.  301,  49  N.  E.  582,  holding  employer's  liability  act  not  invalid  as  containing 
provisions  germane  to  general  subject  not  mentioned  in  title;  Clarke  v.  Darr, 
156  Ind.  699.  60  N.  E.  688,  holding  statute  permitting  receivers  of  foreign  build- 
ing and  loan  associations  to  sue  although  association  failed  to  comply  with 
laws  of  state,  germane  to  general  subject  of  building  and  loan  associations  des- 
ignated in  title:  Knight  &  Co.  v.  Miller,  172  Ind.  37,  87  N.  E.  823,  18  Ann. 
Cas.  1146,  holding  it  is  only  requisite  that  the  subject-matter  of  a  statute  be 
expressed  in  the  title,  incidental  matters  connected  therewith  being  unneces- 
sary therein;  Hargis  v.  Perry  County,  165  Ind.  185,  73  N.  E.  915,  holding  title 
of  act  providing  for  payment  of  salaries  from  and  after  January  1,  .1900  to 
certain  "officers"  is  broad  enough  to  cover  the  provisions  in  such  act  for  the 
payment  of  such  salaries  "to  present  officers"  and  "to  those  whose  term  of  office 
has  expired." 

Cited  in  note   (64  Am.  St.  Rep.  73,  97)   on  sufficiency  of  title  of  statute. 
Judicial    determination   of   constitutionality    of   statutes. 

Cited  in  State  v.  Gerhardt,  145  Ind.  451,  33  L.  R,  A.  319,  44  N.  E.  469,  holding 
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statute  will  not  be  declared  unconstitutional  unless  so  clearly  invalid  as  to  leave 
no  reasonable  doubt;  Byram  v.  Marion  County,  145  Ind.  251,  33  L.  R.  A.  481,  -44 
N.  E.  357,  holding  statute  taxing  all  property  in  county  for  construction  of 
free  gravel  roads  or  turnpikes  lying  wholly  outside  city,  not  unconstitutional  as 
to  city  property. 

Cited  in  footnote  to  State  v.  Stripling,  36  L.  R,  A.  81,  which  upholds  act  pro- 
hibiting pool   selling  on   contests   outside   state. 
Special    legislation. 

Cited  in  Indianapolis  v.  Navin,  151  Ind.  145,  41  L.  R.  A.  340,  47  N.  E.  525, 
holding  statute  regulating  street  railway  fares  in  cities  of  one  hundred  thou- 
sand or  more  population  not  invalid  as  special  legislation;  Newton  County  v. 
State,  161  Ind.  620,  69  N.  E.  442,  holding  building  of  county  courthouse  with 
county  revenue,  "county  business"  within  prohibition  of  special  legislation  regu- 
lating such  business. 

Cited   in   footnote   to   Bailey   v.   People,   54   L.   R.   A.   839,   which   holds   Void, 
restriction  on  number  lodging  house  keepers  may  permit  to  occupy  one  room. 
Construction  of  statutes. 

Cited  in  State  ex  rel.  Matthews  v.  Forsythe,  147  Ind.  468,  33  L.  R,  A.  222, 
footnote  p.  221,  44  N.  E.  593,  holding  unlawful,  race  meeting  continued  on  other 
track  near  by  after  holding  for  time  allowed  on  track  first  used;  Beresheim  v. 
Arnd,  117  Iowa,  85,  90  N.  W.  506,  holding  statute  authorizing  county  treasurer 
to  bring  action  for  taxes  on  property  not  listed  within  five  years,  together  with 
the  penalty,  retroactive,  except  as  to  penalty:  Pennsylvania  Co.  v.  Mosher,  47 
Ind.  App.  560,  94  N.  E.  1033,  holding  that  in  constiuing  statute  intent  of  legis- 
lature should  be  kept  constantly  in  view:  Smith  v.  Hamilton  County,  173  Ind. 
370,  90  N.  E.  881,  holding  that  all  dou'uts  must  be  resolved  in  favor  of  con- 
stitutional validity  of  statute;  Knight  &  Co.  v.  Miller,  172  Ind.  37,  87  N.  E. 
823,  18  Ann.  Gas.  1146,  as  to  construction  of  penal  statutes:  State  v.  Goodwin, 
169  Ind.  267,  82  N.  E.  459,  holding  while  strict  construction  prevails  in  the 
interpretation  of  a  criminal  statute,  the  interpretation  is  made  to  accord  with 
reason  and  common  sense,  so  that  legislative  interest  may  be  honestly  carried  out. 

Cited  in  footnote  to  People  ex  rel.  Lawrence  v.  Fallon,  37  L.  R.  A.  227,  which 
holds  test  of  speed  or  endurance  of  horses  for  prizes  not  a  lottery  or  gambling. 
Historical   construction   of   statute. 

Cited  in  Morin  v.  Holliday,  39  Ind.  App.  211,  77  N.  E.  861,  holding  in  the 
construction  of  a  statute  the  courts  will  consider  all  other  laws  upon  the  same 
subject-matter  the  common  law  the  reasons  for  the  enactment  the  principles  of 
equity,  the  objects  of  the  statute,  and  the  conditions  obtaining  when  statute  was 
enacted;  Jackson  v.  Hocke,  171  Ind.  376,  84  N.  E.  830,  holding  the  history  of 
the  times  should  be  examined  in  construing  an  act:  Groff  v.  State,  171  Ind. 
548,  85  N.  E.  769,  17  Ann.  Gas.  133,  holding  intent  of  pure  food  law  was  to 
protect  the  people  against  fraud  and  imposition  by  sale  of  impure  and  inferior 
articles  and  such  construction  should  be  given  thereto  as  will  secure  such  benefits. 
Former'  jeopardy. 

Cited  in  footnote  to  Re  Ascher,  57  L.  R.  A.  806,  which  holds  accused  not  put 
in  jeopardy  by  discharge  of  jury  after  trial  commenced  because  jurors  prejudiced 
in  his  favor. 

Cited  in  note  (2  L.R.A. (N.S.)  1111)  on  validity  under  constitutional  pro- 
vision forbidding  second  jeopardy,  of  statute  authorizing  injunction  against  com- 
mission of  crime. 
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Statutes   regelating'   horse   racing*. 

Cited  in  Grainger  v.  Douglas  Park  Jockey  Club,  78  C.  C.  A.  199,  148  Fed. 
541,  8  Ann.  Cas.  997,  holding  Kentucky  act  regulating  horse  racing  valid. 

Cited  in  note    (25  L.R.A.  (N.S.)    905)    on  power  of  state  to  prohibit  or  regu- 
late horse  racing. 
What  acts  may   be  declared  criminal. 

Cited  in  note    (78  Am.   St.   Rep.   238,   250)    on  acts   which  legislature  may 
declare  criminal. 
Injunction  against  criminal  nuisance. 

Cited  in  note  (23  L.R.A. (N.S.)  691)  on  right  of  state  to  enjoin  public  nui- 
sance which  is  also  a  crime. 

33  L.  R.  A.  221,  STATE  ex  rel.  MATTHEWS  v.  FORSYTH,  147  Ind.  466,  44  N. 

E.  593. 
Construction   of   statutes   to    prevent   evasion. 

Cited  in  State  ex  rel.  Ballard  v.  Wilson,  149  Ind.  255,  48  N.  E.  1030,  holding 
vedistricting  of  township  for  school  purposes  in  order  to  evade  statute  in  re- 
gard to  changing  schoolhouse  sites,  invalid;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Montgomery,  152  Ind.  22,  71  Am.  St.  Rep.  301,  49  N.  E.  582,  holding  employee's 
release  of  all  claims  for  damages  against  railroad,  in  consideration  of  certain 
benefits,  invalid  as  attempted  evasion  of  statute  prohibiting  contracts  releasing 
corporations  from  future  liability  to  employees  for  personal  injuries;  Mason  v. 
State,  170  Ind.  202,  83  N.  E.  613,  holding  a  saloon  keeper  will  not  be  permit- 
ted to  evade  the  law  prohibiting  him  from  conducting  other  business  in  con- 
nection with  the  saloon  business  by  employing  some  one  else  to  operate  such 
other  business;  Voss  v.  Waterloo  Water  Co.  163  Ind.  89,  66  L.R.A.  103,  106  Am. 
St.  Rep.  201,  71  N.  E.  208,  2  Ann.  Cas.  978,  holding  municipal  corporation 
cannot  evade  the  limitations  upon  its  powers  of  indebtedness,  where  not  for 
special  benefits,  by  the  levy  of  special  taxes  for  a  special  purpose,  or  by  pledging 
payment  out  of  any  particular  revenues  of  such  corporation  or  from  income  of  any 
property  of  such  corporation.  , 

What    constitutes   race   meeting. 

Cited  in  footnote  to  State  ex  rel.  Duensing  v.  Roby,  33  L.  R.  A.  213,  which  de- 
nies effect  of  change  of  persons  or  associations  on  times  within  which  race  meet- 
ings may  be  held. 
Gambling;    testing    speed    of    horses. 

Cited  in  footnote  to  People  ex  rel.  Lawrence  v.  Fallen,  37  L.  R.  A.  227,  which 
holds  test  of  speed  or  endurance  of  horses  for  prizes  not  a  lottery  or  gambling. 
Question  of   l:i\\    on   undisputed   evidence. 

Cited  in   Field  v.   Campbell,   164   Ind.   400,   108   Am.   St.   Rep.   301,   72   N.    E. 
260,  holding  a  general  finding  upon  uncontradicted  evidence  does  not  present  a 
question   of  the  weight   of   evidence,   but   is   a   question   of   legal   effect   of   such 
evidence. 
Statutes  regulating  horse  racing. 

Cited  in  Grainger  v.  Douglas  Park  Jockey  Club,  78  C.  C.  A.  199,  148  Fed. 
541,  8  Ann.  Cas.  997,  holding  Kentucky  statute  regulating  horse  racing  valid. 

33  L.  R.  A.  225,  RAYCROFT  v.  TAYNTOR,  68  Vt.  219,  54  Am.  St.  Rep.  882,  3.1 

Atl.    53. 
Exercise   of   legal   right    from    improper   motive. 

Cited    in   Perkins   v.    Pendleton,   90   Me.    175,    60   Am.   St.    Rep.   252,   38    Atl. 
L.R.A.  Au.  Vol.  IV.— 62. 
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96,  holding  employment  of  unlawful  or  improper  means  to  procure  discharge  of 
employee  is  actionable  wrong,  though  employer  violates  no  legal  right  in  making 
discharge;  Docter  v.  Riedel,  96  Wis.  161,  37  L.  R.  A.  581,  65  Am.  St.  Rep. 
40,  71  N.  W.  119,  holding  conspiracy  to  destroy  credit  and  business  of  solvent 
debtor,  by  procuring  judgment  and  execution  upon  judgment  note  in  nighttime 
without  notice  to  debtor,  not  abuse  of  process;  Porter  v.  Mack,  50  W.  Va.  584, 
40  S.  E.  459,  holding  malicious  doing  of  lawful  act  in  lawful  manner,  not  ac- 
tionable; West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  50  W.  Va.  617,  56  L. 
R.  A.  808,  88  Am.  St.  Rep.  895,  40  S.  E.  591,  holding  conspiracy  by  rival 
companies,  to  get  all  customers  away  from  pipe  line  company  with  malicious  in- 
tent to  ruin  such  company  by  building  rival  line,  not  unlawful;  Dunshee  v. 
Standard  Oil%Co.  152  Iowa,  622,  36  L.R.A.(N.S.)  265,  132  N.  W.  371,  holding 
that  wholesaler  of  oil  who  enters  retail  business  solely  to  drive  out  of  trade 
customer  purchasing  from  rival  is  liable  for  damages;  J.  F.  Parkinson  Co.  v. 
Building  Trades  Council,  154  Cal.  608,  21  L.R.A.(N.S.)  564,  98  Pac.  1027,  16 
Ann.  Gas.  1165,  holding  where  workmen  have  a  legal  right  to  quit  work,  their 
mere  motive  or  reason  in  doing  so  cannot  be  questioned;  Whitesell  v.  Study,  37 
Ind.  App.  434,  76  N.  E.  1010,  holding  where  plaintiff  uses  legal  process  for  the 
purpose  of  enforcing  his  legal  or  equitable  rights,  his  malicious  motive  is  im- 
material; Barger  v.  Barringer,  151  N.  C.  442,  25  L.R.A.(N.S.)  837,  66  S.  E. 
439  ( dissenting  opinion ) ,  as  to  effect  of  malicious  motive  in  the  doing  of  act 
lawful  in  itself. 

Cited  in  footnotes  to  Baker  v.  Metropolitan  L.  Ins.  Co.  55  L.  R,  A.  271,  which 
denies  liability  for  discharge  by  reason  of  conspiracy  of  servant  employed 
for  indefinite  time;  Re  Young,  48  L.  R,  A.  153,  which  sustains  state  statute 
against  soliciting  seaman  to  desert  from  any  vessel  within  jurisdiction  of  state: 
Moran  v.  Dunphy,  52  L.  R.  A.  115,  which  holds  actionable,  to  maliciously  procure 
discharge  of  servant  employed  at  will;  Curran  v.  Galen,  37  L.  R.  A.  802,  which 
holds  agreement  that  all  members  of  employers'  association  shall  be  members 
of  labor  association  illegal;  Plant  v.  Woods,  51  L.  R,  A.  339,  which  sustains  in- 
junction against  threats  by  labor  union  to  make  employers  induce  employees 
leave  other  union  and  rejoin  former;'  Doremus  v.  Hennessy,  43  L.  R.  A.  797, 
which  holds  actionable,  maliciously  persuading  one  to  break  contract  with  third 
person  for  purpose  of  injury  later;  Raymond  v.  Yarrington,  62  L.  R.  A.  962, 
which  holds  person  responsible  for  another's  engaging  in  business  in  breach  of 
contract,  liable  for  damages  thereby  caused  to  other  contracting  party;  Gore  v. 
Condon,  40  L.  R.  A.  382,  which  holds  selling  of  land  under  fraudulent  mortgage 
and  preventing  payment  of  rents  to  real  owner  an  actionable  wrong. 

Cited  in  note  (62  L.  R,  A.  676,  715)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

Distinguished  in  London  Guarantee  &  Acci.  Co.  v.  Horn,  206  111.  500.  99  Am. 
St.  Rep.  185,  69  N.  E.  526,  Affirming  101  111.  App.  359,  sustaining  right  of  ac- 
tion against  third  person  procuring  discharge  of  employee. 

Doubted  in  Tuttle  v.  Buck,  107  Minn.  148,  22  L.R.A.(N.S.)  601,  131  Am.  St. 
Rep.  446,  119  N.  W.  946,  16  Ann.  Cas.  807,  holding  a  complaint  which  states 
in  substance  that  defendant  a  banker  and  a  man  of  wealth  and  influence  ma- 
liciously established  a  barber  shop,  employed  a  barber  to  carry  on  the  business, 
and  used  his  personal  influence  to  attract  customers  from  plaintiff's  barber  shop, 
not  for  any  legitimate  purpose  of  his  own  but  to  injure  plaintiff,  states  a  cause 
of  action. 

Liability   for   inducing;   breach    of   contract    or    interfering:    with    employ- 
ment. 

Cited  in  Tennessee  Coal,  Iron  &  R.  Co.  v.  Kelly,  163  Ala.  353,  50  So.  1008; 
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Knickerbocker  Ice  Co.  v.  Gardiner  Dairy  Co.  107  Md.  565,  16  L.R.A.  (N.S.)  754, 
69  Atl.  405, — holding  a  person  who  knowingly  and  without  just  cause  induces 
one  of  the  parties  to  a  contract  to  break  it,  is  liable  in  an  action  to  the  other 
party  for  injury  so  occasioned;  Kemp  v.  Division  No.  241,  A.  A.  S.  &  E.  R.  E. 
153  111.  App.  366,  holding  that  right  of  action  exists  against  members  of  union 
for  causing  discharge  of  plaintiff. 

Cited  in  footnote  to  Employing  Printers'  Club  v.  DeBlosser  Co.  69  L.R.A. 
90,  which  holds  actionable  a  combination  to  injure  person  in  his  trade  in  in- 
ducing employee  to  break  contract  or  to  decline  to  continue  longer  in  his  em- 
ployment. 

Cited  in  note  (17  Eng.  Rul.  Cas.  353)  on  liability  for  inducing  breach  of 
contract  of  service. 

Distinguished  in  Jones  v.  Leslie,  61  Wash.  Ill,  —  L.R.A. (N.S.)  — ,  112  Pac. 
81,  Ann.  Cas.  1912  B,  1158,  holding  that  person  who  prevents  another  from 
obtaining  employment  by  threats  is  liable  to  latter  for  damages  caused. 

33  L.  R,  A.  227,  STATE  v.  GRISWOLD,  67  Conn.  290,  34  Atl.  1046. 
Search  of  private  premises. 

Cited  in  note  (101  Am.  St.  Rep.  329)  on  search  of  premises  of  private  persons. 
<  rim  i  mi  t  i  ii u  evidence  obtained  wrongfully. 

Cited  in  Williams  v.  State,  100  Ga.  517,  39  L.  R.  A.  271,  28  S.  E.  624,  holding 
articles  found  upon  premises  of  accused  upon  unlawful  search,  competent  evi- 
dence; Barrett  v.  Fish,  72  Vt.  20,  51  L.  R.  A.  757,  82  Am.  St.  Rep.  914,  47  Atl. 
174,  holding  owner  of  private  letters  cannot  enjoin  their  use  against  her  on  triai 
of  indictment  for  adultery,  though  contents  tend  to  criminate  her;  Lawrence  v. 
State,  103  Md.  37,  63  Atl.  96,  holding  articles  taken  from  person  of  accused  and 
from  his  satchel  admissible  as  evidence  against  him;  Cohn  v.  State,  120  Tenn. 
70,  17  L.R.A.(N.S.)  454,  109  S.  W.  1149,  15  Ann.  Cas.  1201,  holding  evidence 
obtained  by  unlawful  removal  of  bricks  in  wall  by  sheriff  through  which  accused 
was  watched  cotopetent;  United  States  v.  Wilson,  163  Fed.  343,  holding  papers 
found  in  trunk  obtained  by  presentation  of  trunk  check  found  on  accused  at 
time  of  his  arrest  admissible  against  him;  State  v.  Madison,  23  S.  D.  593, 
122  N.  W.  647,  holding  that  liquor  found  in  defendant's  dwelling  house  pur- 
suant to  illegal  search  is  admissible  in  evidence  against  him  in  prosecution  for 
selling  liquor  without  license. 

Cited  in  notes   (59  L.R.A.  468,  469,  470)   on  admissibility  in  evidence  against 
accused  of  documents  or  other  things  taken  from  him;    (136  Am.  St.  Rep.  141) 
on  admissibility  of  evidence  wrongfully  obtained. 
Examination   of   witnesses   as   to   handwriting;. 

Cited  in  note  (63  L.  R.  A.  177)  on  examination  of  witnesses  to  handwriting  by 
comparison. 
Privilege  of  witness. 

Cited  in  Guy  v.  State,  90  Md.  34,  44  Atl.  997,  holding  accused  testifying  in  own 
behalf  waives  privilege  of  refusing  to  answer  question  on  cross-examination  on 
ground  answer  may  subject  him  to  criminal  liability. 

Cited  in  note  (75  Am.  St.  Rep.  329,  330)  on  privilege  of  witness  as  to  in- 
criminating testimony. 

33  L.  R.  A.  231,  PARKER  v.  BEASLEY,  116  N.  C.  1,  21  S.  E.  955. 
Effect  of  tender. 

Cited  in  Hudson  Bros.  Commission  Co.  v.  Gleneoe  Sand  &  Gravel  Co.  140  Mo. 
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112,  62  Am.  St.  Rep.  722,  41  S.  W.  450,  holding  tender  of  amount  due  on  mortgage 
debt,  made  after  default,  does  not  discharge  mortgage;  Howell  v.  Boyd  Mfg.  Co. 
116  N.  C.  811,  22  S.  E.  5,  holding  drawee  of  draft  may,  by  legal  tender  and  de- 
posit of  money,  discharge  his  liability  and  stop  interest  and  costs;  Smith  v.  Old 
Dominion  Bldg.  &  L.  Asso.  119  N.  C.  260,  26  S.  E.  40,  holding  statement  of 
surety  that  he  has  money  in  bank,  and  is  ready  to  pay,  without  producing  money 
because  of  creditor's  refusal  to  accept  it,  sufficient  to  discharge  surety;  Se- 
surity  State  Bank  v.  Waterloo  Lodge,  85  Neb.  261,  122  N.  W.  992,  holding 
that  the  tender  of  exact  sum  due  on  mortgage  debt  on  a  proper  day  of  pay- 
ment, discharges  the  lien  of  the  mortgage  and  also  citing  annotation  to  same 
point;  Dickerson  v.  Simmons,  141  N.  C.  330,  53  S.  E.  850,  8  Ann.  Cas.  361, 
holding  lien  of  the  mortgage  not  to  be  discharged  by  tender  after  maturity 
where  mortgagor  thereafter  did  not  bring  his  action  to  redeem  and  pay  money 
into  court;  Murray  v.  O'Brien,  56  Wash.  378,  28  L.R.A. ( N.S. )  1066,  105  Pac. 
840,  holding  creditor  estopped  to  claim  interest  from  date  of  tender  though 
money  tendered  was  not  paid  into  court. 

Cited  in  footnote  to  Jonathan  Turner's  Sons  v.  Lee  Gin  &  Mach.  Co.  38  L.  R. 
A.  549,  which  holds  obligation  discharged  by  taking  from  court  money  paid  in 
as  full  payment,  although  protesting  that  more  is  due. 

Cited  in  notes  (33  L.R.A.  231)  on  effect  of  unaccepted  tender  on  lien  of 
mortgage  or  pledge ;  ( 28  L.R.A.  ( N.S. )  998 )  on  tender  after  maturity  but  be- 
fore foreclosure  as  discharging  mortgage  lien;  (15  L.R.A. (N.S.)  1165)  on  effect 
of  tender  after  default  of  amount  due  under  chattel  mortgage;  (23  L.R.A. (N.S.) 
403)  on  effect  of  tender  before  maturity  to  discharge  lien  of  mortgage. 
Bringing:  money  into  court. 

Cited  in  Lee  v.  Manley,  154  N.  C.  248,  70  S.  E.  385;  Reynolds  v.  Price,  88 
S.  C.  531,  71  S.  E.  51;  De  Bruhl  v.  Hood,  156  N.  C.  53,  72  S.  E.  83,— holding 
that  one  pleading  tender  of  payment  must  show  that  he  was  at  all  times  able 
and  willing  to  pay  and  that  plea  must  be  accompanied  by  payment  into  court. 
Xatnre  of  respective  interests  of  mortgagor  and  mortgagee. 

Cited  in  Julian  v.  Central  Trust  Co.  53  C.  C.  A.  442,  115  Fed.  960,  and  Hus- 
sey  v.  Hill,  120  N.  C.  316,  58  Am.  St.  Rep.  789,  26  S.  E.  919,  holding  mortgagee 
holds  legal  title  to  mortgaged  property  in  trust  for  payment  of  debt,  and  then 
for  mortgagor;  James  v.  Western  North  Carolina  R.  Co.  121  N.  C.  526,  46  L. 
R,  A.  310,  28  S.  E.  537,  and  Russell  v.  Roberts,  121  N.  C.  324,  28  S.  E.  406, 
holding  mortgagor  in  default  after  day  of  payment  has  only  equity  of  redemp- 
tion in  mortgaged  premises;  Rhea  v.  Rawls,  131  N.  C.  454,  42  S.  E.  900,  hold- 
ing where  grantee  of  land  subject  to  deed  of  trust  to  secure  certain  notes,  gives 
own  note  and  deed  of  trust  in  payment  of  same,  widow  is  not  entitled  to  dower 
after  foreclosure. 
Mortgagee's  power  of  sale. 

Cited  in  Carter  v.  Slocomb,  122  N.  C.  477,  65  Am.  St.  Rep.  714,  29  S.  E.  720, 
holding  sale  of  land  by  mortgagee  after  death  of  mortgagor,  under  power  of  sale 
in  mortgage,  not  void. 
Effect   of   mortgage   on   title. 

Cited  in  Modlin  v.  Atlantic  F.  Ins.  Co.  151  N.  C.  41,  65  S.  E.  605,  holding  that 
the  mortgaging  of  property  causes  such  a  change  in  title  as  to  violate  a  pro- 
hibition against  change  of  title  contained  in  an  insurance  policy. 
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33  L.  R.  A.  239,  HARRISON  v.  PEPPER,  166  Mass.  288,  55  Am.  St.  Rep.  404, 

44  N.  E.  222. 
Fire   insurance;    title   of  assured    to   proceeds   of   policy. 

Cited  in  Boston  Marine  Ins.  Co.  v.  Proctor,  168  Mass.  501,  47  N.  E.  414,  hold- 
ing proceeds  of  insurance  upon  debtor's  property  not  taken  out  for  his  benefit, 
cannot  be  subjected  in  equity  to  payment  of  his  debts;  Spalding  v.  Miller,  103 
Ky.  412,  45  S.  W.  462,  holding  life  tenant  insuring  property  for  own  benefit  not 
trustee  for  remaindermen  as  to  proceeds  in  excess  of  life  interest;  Beekman  v. 
Fulton  &  M.  Counties  Farmers'  Mut.  F.  Ins.  Asso.  66  App.  Div.  76,  73  N.  Y.  Supp. 
110  (dissenting  opinion),  majority  holding  obligation  of  insurer  under  policy 
taken  out  by  life  tenant  does  not  extend  beyond  insurable  interest;  Langford  v. 
Searcy  College,  73  Ark.  218,  83  S.  W.  944,  holding  purchasers  in  fee  of  property 
on  mortgage  sale  entitled  to  proceeds  of  policy  on  such  property,  they  having 
paid  premiums  and  the  property  not  being  subject  to  a  trust;  Re  Cameron,  158 
Mich.  178,  122  N.  W.  564,  holding  life  tenant  entitled  to  entire  proceeds  of  his 
policy  though  it  amount  to  more  than  the  life  tenancy;  Ludington  v.  Patton, 
121  Wis.  656,  99  N.  W.  614,  on  the  duty  of  life  tenant  to  insure;  Seitz  v. 
Bellinger,  37  Pa.  Co.  Ct.  264,  to  the  point  that  in  absence  of  proof  of  intention 
to  insure  for  himself  and  remainderman,  life  tenant  would  be  entitled  to  recover 
entire  proceeds  of  policy;  Webster  v.  Hanover  F.  Ins.  Co.  19  Pa.  Dist.  R.  371, 
holding  that  remainderman  has  insurable  interest. 

Cited  in  footnotes  to  Sampson  v.  Bagley,  44  L.  R.  A.  711,  which  denies  life 
tenant's  liability  to  rebuild  in  case  of  accidental  fire;  Green  v.  Green,  46  L.  R. 
A.  525,  which  requires  money  collected  on  total  loss  under  policy  taken  out  by 
life  tenant  to  be  used  in  rebuilding  or  go  to  remaindermen. 
Succession  tax. 

Cited  in  note  (23  Eng.  Rul.  Cas.  88)  on  liability  of  remainders  to  transfer 
tax. 

.33  L.  R.  A.  241,  HARDY  v.  LANCASHIRE  INS.  CO.  166  Mass.  210,  55  Am.  St. 

Rep.  395,  44  N.  E.  209. 
Insurance;   effect  of  mortgagor's  acts  upon  indemnity  of  mortgagee. 

Cited  in  footnotes  to  Delaware  Ins.  Co.  v.  Greer,  61  L.  R.  A.  137,  which  holds 
mortgagee's  indemnity  placed  at  risk  of  every  act  and  omission  of  mortgagor 
which  would  avoid  latter's  interest;  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce, 
36  L.  R.  A.  673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by 
insured's  violation  of  provision  against  transfer  of  property  without  consent: 
Pioneer  Sav.  &  L.  Co.  v.  Providence  Washington  Ins.  Co.  38  L.  R.  A.  397,  which 
holds  change  of  title  by  deed  from  mortgagor  to  mortgagee  pending  application 
for  insurance  not  fatal  to  insurance. 

Cited  in  notes  (18  L.R.A.  (N.S.)  205)  on  effect  of  breach  of  insurance  policy 
by  mortgagor  on  rights  of  mortgagee;  (135  Am.  St.  Rep.  758)  on  fire  insurance 
as  security  for  a  mortgage  or  other  lien  holder. 

Distinguished  in  Quinn  v.  Fire  Asso.  180  Mass.  562,  62  N.  E.  980,  holding  rider 
on  standard  form  of  policy  providing  that  in  default  of  insurance  being  taken 
to  80  per  cent  of  value,  assured  shall  be  insurer  to  extent  of  deficit,  valid. 
Effect   of   double   insurance. 

Cited  in  Gross  v.  New  York  &  T.  S.  S.  Co.  107  Fed.  521,  holding  American 
clause  against  double  insurance  not  applicable  to  two  sets  of  insurance  policies 
taken  on  freight  in  transit  by  carrier  and  consignee. 
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Rider  on  insurance  policy. 

Cited  in  Scharles  v.  N.  Hubbard  Jr.  &  Co.  74  Misc.  75,  131  N.  Y.  Supp.  848, 
holding  that  rider  attached  to  face  of  fire  policy  is  part  of  contract. 

33  L.  R.  A.  245,  CROCKER  v.  COTTING,  166  Mass.  183,  44  N.  E.  214. 
Rigrhts  of  lot  owners  abutting:  on  tvay. 

Subsequent  petition  to  determine  rights  in  same  passageway,  in  173  Mass.  68, 
53  N.  E.  158. 

Cited  in  Lemay  v.  Furtado,  182  Mass.  282,  65  N.  E.  395,  holding,  under  con- 
veyance describing  way  as  boundary  of  land,  grantee  takes  to  middle  of  way. 
although  measurements  given  in  deed  do  not  quite  bring  land  to  way;  Crocker  v. 
Cotting,  170  Mass.  68,  39  L.  R.  A.  -217,  64  Am.  St.  Rep.  278,  48  N.  E.  1023,  hold- 
ing equitable  partition  may  be  made  of  land  purchased  in  common,  subject  to 
easement  of  passage  way,  by  making  continuance  of  right  of  passage  term  of 
partition;  McKenzie  v.  Gleason,  184  Mass.  457,  100  Am.  St.  Rep.  566,  69  N.  E. 
1076,  holding  grantee  by  deed  describing  boundary  as  running  to  point  "near" 
specified  road,  thence  "by"  such  road,  takes  to  the  center,  with  right  to  use 
entire  road  in  common  with  others;  Crocker  v.  Cotting,  181  Mass.  148,  63  N. 
E.  402,  holding  where  passage  way  granted  by  deed  has  open  way,  it  cannot  be 
arched  over  by  one  of  grantees;  Gray  v.  Kelley,  194  Mass.  537,  80  N.  E.  651. 
holding  that  deed  to  land  bounded  by  private  road  passes  title  to  center  of  road 
where  grantor  owned  to  center  and  makes  no  stipulation  showing  intent  to  retain 
interest;  Frost  v.  Jacobs,  204  Mass.  4,  90  N.  E.  357,  holding  a  deed  to  land 
bounded  on  one  side  by  a  private  way  with  a  privilege  to  use  such  way  in  com- 
mon with  grantor  and  others  does  not  convey  fee  to  center  of  the  way. 

Cited   in   note    (24   L.R.A.  (N.S.)    541,   643)    on   effect   of   bounding   grant   on 
private  way  to  carry  title  thereto. 
Deeds;    construction. 

Cited  in  Hamlen  v.  Keith,  171  Mass.  79,  50  N.  E.  462,  holding  state  of  law  at 
date  of  deed  may  be  considered  in  determining  meaning  and  operation  of  its 
words. 

33  L.  R.  A.  249,  PAGE  v.  SUN  INS.  OFFICE,  20  C.  C.  A.  397,  36  U.  S.  App.  672, 

74  Fed.  203. 
Fire  insurance;  apportionment  of  loss. 

Cited  in  Schmaelzle  v.  London  &  L.  F.  Ins.  Co.  75  Conn.  404,  60  L.  R.  A.  539, 
footnote  p.  536,  96  Am.  St.  Rep.  233,  53  Atl.  863,  as  to  mode  of  apportioning 
loss  on  building  and  personal  property  between  blanket  policies  and  those  spe- 
cifically liable  on  each  item;  Meigs  v.  London  Assur.  Co.  126  Fed.  785,  holding 
policies  on  addition  to  school  building  entitled  to  contribution  from  policies  taken 
out  before  building  of  addition  and  expressly  providing  that  they  should  cover 
addition;  Stephenson  v.  Agricultural  Ins.  Co.  116  Wis.  285,  93  N.  W.  19,  holding 
words  "amount  insured"  mean  face  of  policy,  and  words  "whole  insurance" 
mean  aggregate  maximum  risks  assumed  under  all  policies. 
Concurrent  insurance. 

Cited  in  footnote  to  Carleton  v.  China  Mut.  Ins.  Co.  46  L.  R.  A.   166,  which 
holds  marine  policies  issued  on  different  days  to  take  effect  on  same  future  day, 
simultaneous. 
Double  insurance. 

Cited  in  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Delta  County  Farmers'  Asso.  56  Tex. 
Civ.  App.  592,  121  S.  W.  599,  holding  that  fact  that  one  policy  covers  more 
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property  or  wider,  risks  than  the  other,  does  not  prevent  insurance  being  double 
on  subjects  covered  by  both. 

33  L.  R.  A.  250,  LANGFORD  v.  RIVINUS,  21  C.  C.  A.  581,  45  U.  S.  App.  79, 

75  Fed.  959. 
Damagres    for   con-version. 

Cited  in  footnotes  to  Rogers  v.  Barnes,  38  L.  R.  A.  145,  which  sustains  mort- 
gagor's right  to  damages  from  wrongful  sale  before  default;  Woods  v.  Nichols,  48 
L.  1>.  A.  773,  which  holds  measure  of  recovery  in  trover  by  one  retaining  title 
as  security  for  purchase  price  limited  to  balance  due,  less  depreciation  by  use. 

33  L.  R.  A.  252,  MARION  PHOSPHATE  CO.  v.  PERRY,  20  C.  C.  A.  490,  41  U. 

S.  App.  14,  74  Fed.  425. 
Corporations;    effect   of   dissolution. 

Cited  in  Fitts  v.  National  Life  Asso.  130  Ala.  415,  30  So.  374,  holding  foreign 
corporation  dissolved  by  judicial  decree  cannot  be  made  defendant  in  suit;  Frank- 
fort v.  Deposit  Bank,  120  Fed.  167,  holding  bill  of  review  to  set  aside  decree  in 
favor  of  corporation,  not  maintainable  after  its  dissolution  and  repeal  of  its 
charter. 

Cited  in  footnote  to  Shayne  v.  Evening  Post  Pub.  Co.  55  L.  R.  A.  777,  which 
holds  libel  suit  against  dissolved  corporation  properly  revived  against  trustees. 

Cited  in  notes    (32  L.R.A.  (N.S.)    447)    on  abatement  of  action  by  or  against 
corporation  by  dissolution  or  expiration  of  charter;    (69  L.R.A.  138)  on  recover- 
ing for  services  and  expenses  under  running  contract  with  corporation  ended  by 
its  insolvency  and  dissolution. 
Operation   of  local  laws   npon   foreigpn  corporations. 

Cited  in  London,  P.  &  A.  Bank  v.  Aronstein,  54  C.  C.  A.  669,  117  Fed.  607, 
holding  executrix  of  estate  of  deceased  stockholder  in  British  corporation  doing 
business  in  California,  entitled  to  transfer  of  shares  according  to  laws  of 
latter  state;  Olds  v.  City  Trust,  S.  D.  &  Surety  Co.  185  Mass.  505,  102  Am. 
St.  Rep.  356,  70  N.  E.  1022,  holding  a  statute  providing  for  continuation  of 
dissolved  corporation  as  a  body  corporate,  does  not  apply  to  foreign  corpora- 
tions. 

33  L.  R.  A.  255,  WADE  v.  LUTCHER  &  M.  CYPRESS  LUMBER  CO.  20  C.  C. 

A.  515,  41  U.  S.  App.  45,  74  Fed.  517. 
What  constitutes  a  railway. 

Cited  in  E.  E.  Taenzer  &  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  95  C.  C.  A.  436, 
170  Fed.  249,  holding  a  spur  railway  line  built  on  private  property  for  private 
purpose  connecting  with  a  regular  railroad  and  having  only  engine  and  logging 
cars,  not  to  be  a  common  carrier. 

Cited  in  footnote  to  Diebold  v.  Kentucky  Traction  Co.  63  L.  R.  A.  637,  which 
holds  electric  railway  operated  between  two  cities  in  different  states  a  trunk 
railway  within  prohibition  against  granting  franchise  except  to  highest  bidder. 
Care  required  of  private  railroad. 

Cited  in  Campbell  v.  Duluth  &  N.  E.  R.  Co.  107  Minn.  362,  22  L.R.A. (N.S.) 
193.  120  X.  W.  375,  holding  logging  railway  not  bound  to  same  degree  of  care  as 
an  ordinary  railway  but  must  use  only  such  care  as  is  practicable  under  the 
circumstances:  Demko  v.  Carbon  Hill  Coal  Co.  69  C.  C.  A.  74,  136  Fed.  163, 
on  degree  of  care  required  from  logging  railroad;  Eastern  &  W.  Lumber  Co.  v. 
ey,  85  C.  C.  A.  296,  157  Fed.  533,  holding  owners  of  logging  railway  not 
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liable  to  person  riding  on   it's  locomotive  for   injury   caused  by  nature  of  the 
track. 

Cited   in   note    (12   L.R.A.(N.S-)    132)    on   liability   of   proprietor   of   private 
railroad  for  injuries  to  one  other  than  an  employee  while  carried  thereon. 

33  L.  R,  A.  258,  LO VENTRAL  v.  HOME  INS.  CO.  112  Ala.  108,  57  Am.  St.  Rep. 

17,  20  So.  419. 
Fire   Insurance  $   title  of  assured. 

Cited  in  Pennsylvania  F.  Ins.  Co.  v.  Hughes,  47  C.  C.  A.  463,  108  Fed.  501, 
holding  purchaser  in  possession,  under  title  bond,  of  real  and  personal  property, 
including  building,  fixtures,  tools,  and  implements,  is  unconditional  and  sole  owner 
within  meaning  of  policy;  Manchester  Fire  Assur.  Co.  v.  Abrams,  32  C.  C.  A.  429, 
61  U.  S.  App.  276,  89  Fed.  935,  holding  owr.er  of  land  entitled  to  possession  and 
sale  of  crop,  subject  to  tenant's  right  to  credit  for  one  third  of  proceeds  over  ex- 
penses, has  "unconditional  ownership"  within  meaning  of  policy:  Schultz  v. 
Caledonia  Ins.  Co.  94  Wis.  43,  68  N.  W.  414,  questioning  whether  title  of  vendee 
under  contract  to  purchase,  when  only  part  of  price  paid,  within  clause  avoiding 
policy,  if  title  less  than  fee  simple:  Matthews  v.  Capital  F.  Ins.  Co.  115  Wis.  274. 
91  N.  W.  675,  holding  interest  of  vendee  under  land  contract  "sole  and  uncon- 
ditional ownership;"  Pope  v.  Glens  Falls  Ins.  Co.  136  Ala.  674,  34  So.  29.  denying 
right  of  recovery  on  insurance  policy,  by  one  not  having  insurable  interest  in 
property;  Connecticut  F.  Ins.  Co.  v.  Colorado  Leasing  Min.  &  Mill.  Co.  50 
Colo.  438,  116  Pac.  154,  Ann.  Cas.  1912  C.  597,  holding  that  vendee  in  posses- 
sion is  "unconditional  and  sole  owner,  in  fee  simple"  within  meaning  of  policy 
of  insurance,  even  though  vendor  has  lien  for  part  of  purchase  price;  McCul- 
lough  v.  Home  Ins.  Co.  155  Cal.  662,  102  Pac.  814,  18  Ann.  Cas.  862,  holding 
a  vendee  in  possession  of  property  under  a  lease  contract  not  signed  by  him 
but  referring  to  an  application  to  purchase  signed  by  him  has  such  unconditional 
and  sole  ownership- as  required  by  policy;  Commercial  Union  Assur.  Co.  v.  Ryalls, 
169  Ala.  524.  53  So.  754,  holding  that  purchases  of  interest  of  co-purchaser  under 
land  contract  conditional  upon  purchasers  erecting  certain  buildings,  has  in- 
surable interest  in  buildings;  Brown  v.  Linn,  50  Colo.  448,  115  Pac.  906,  holding 
that  one  who  has  entered  into  contract  to  sell  lands  to  tenant  who  is  in  posses- 
sion thereof,  under  him,  is  no  longer  absolute  owner  and  in  possession;  Man 
ning  v.  North  British  &  M.  Ins.  Co.  123  Mo.  App.  459,  99  S.  W.  1095;  In- 
surance Co.  of  N.  A.  v.  Erickson,  50  Fla.  428,  2  L.R.A.(N.S.)  517,  111  Am.  ST. 
Rep.  121,  39  So.  495,  7  Ann.  Cas.  495,— holding  assured  not  sole  owner  of  prop- 
erty which  he  has  contracted  to  sell  absolutely  prior  to  obtaining  policy  though 
possession  has  not  passed  or  purchase  price  paid:  Moseley  v.  Northwestern  Nat. 
Ins.  Co.  109  Mo.  App.  469,  84  S.  W.  1000,  holding  verbal  contract  of  sale  with 
receipt  given  for  part  of  purchase  money  entered  into  by  agent  having  verbal 
authority  to  sell,  not  within  sole  and  unconditional  ownership  clause  of  insur- 
ance policy;  Arkansas  Ins.  Co.  v.  Cox,  21  Okla.  882,  20  L.R.A.(N.S-)  782,  129 
Am.  St.  Rep.  808.  98  Pac.  552;  Jordan  v.  Hanover  F.  Ins.  Co.  151  N.  C.  344, 
66  S.  E.  206, — holding  vendee  in  possession  of  land  under  executory  contract 
to  purchase  on  which  part  of  purchase  price  has  been  paid  to  be  "unconditional 
and  sole  owner"  within  meaning  of  insurance  policy;  Vancouver  Xat.  Bank  v. 
Law  Union  &  Crown  Ins.  Co.  153  Fed.  449,  holding  binding  contract  to  sell 
lumber  yard  and  lumber  a  violation  of  the  sole  and  unconditional  ownership 
clause  of  insurance  policy  though  nothing  has  been  done  under  the  contract. 

Cited  in  note    (20  L.R.A.(N.S.)    777,  778)    on  vendee  under  land  contract  as 
owner  within  meaning  of  insurance  policy. 
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33  L.  R.  A.  264,  ELLIS  v.  PRATT  CITY,  111  Ala.  629,  56  Am.  St.  Rep.  76,  20 

So.  649. 
Exemption  of  property  from   execution. 

Cited  in  Cleveland  v.  McCanna,  7  N.  D.  459,  41  L.  R.  A.  854,  66  Am.  St.  Rep. 
670,  75  N.  W.  908,  holding  judgment  for  debt  cannot  be  set  off  against  judgment 
representing  proceeds  of  exempt  property;  Wabash  R.  Co.  v.  Bowring,  103  Mo. 
App.  163,  77  S.  W.  106,  holding  neither  hog  used  as  show  hog,  nor  judgment  re- 
covered for  its  loss,  exempt  under  statute  exempting  hogs  for  use  of  family 
for  food;  Scruggs  v.  Decatur,  155  Ala.  619,  46  So.  989,  holding  public  school 
fund  not  subject  to  levy  or  execution  on  mechanic's  lien  for  construction  of 
school  building. 

Cited  in  footnotes  to  Boisseau  v.  Penn,  57  L.  R.  A.  380,  which  holds  execution 
not  lien  on  interest  of  debtor  in  twenty-year  distribution  policy  on  his  life  which 
ceases  on  failure  to  pay  premiums;  Emery  County  v.  Burresen,  37  L.  R.  A.  732, 
which  denies  right  to  levy  execution  against  county  or  municipality  in  absence  of 
statutory  authority;  Addyston  Pipe  &  S.  Co.  v.  Chicago,  44  L.  R.  A.  405,  which 
denies  right  to  creditor's  bill  against  city  for  money  due  contractor. 

33  L.  R,  A.  266,  McCALL  v.  HAMPTON,  98  Ky.  166,  56  Am.  St.  Rep.  335,  32 

S.  W.  406. 
Transfer   of   expectancy   of   heir. 

Cited  in  Spears  v.  Spaw,  —  Ky.  — ,  25  L.R.A.  (N.S.)  439,  118  S.  W.  275, 
holding  void  deed  assuming  to  convey  grantor's  interest  in  mother's  property 
with  her  consent  and  during  her  life,  subject  to  her  use  during  life. 

Annotation  cited  in  McAdams  v.  Bailey,  169  Ind.  522,  13  L.R.A. (N.S.)  1008, 
124  Am.  St.  Rep.  240,  82  N.  E.  1057,  holding  that  a  possible  future  interest  in 
property  cannot  be  conveyed  by  mere  quit  claim  deed;  Mally  v.  Mally,  121  Iowa, 
171,  96  N.  W.  735,  on  validity  of  assignment  of  expectancy  of  heir  after  death 
of  testator;  Elliott  v.  Leslie,  124  Ky.  556,  124  Am.  St.  Rep.  418,  99  S.  W.  619, 
holding  an  agreement  in  writing  by  which  on  a  consideration  from  his  father, 
son  agreed  to  release  his  claims  to  expectancy  in  father's  estate  in  favor  of 
father  heirs  or  devisees,  void;  Re  Simon,  158  Mich.  261,  122  N.  W.  544,  17 
Ann.  Gas.  723,  holding  that  child  of  age  may  execute  a  release  of  interest  in 
parent's  estate  expectant  on  death  of  parent  which  release  shall  be  enforced  by 
probate  court  estopping  releasor  from  any  further  interest. 

Cited  in  footnotes  to  Hale  v.  Hollon,  36  L.  R.  A.  75,  which  sustains  conveyance 
of  mere  expectancy  of  inheritance  from  insane  sister;  Re  Lennig,  38  L.  R.  A. 
378,  which  holds  invalid,  agreement  without  consideration  to  transfer  share  of 
mere  expectancy. 

Cited  in  notes  (32  L.  R.  A.  595,  33  L.  R.  A.  266)  on  validity  of  transactions  be- 
tween heir  and  ancestor  relating  to  former's  expectancy;  (25  L.R.A. (N.S. )  437, 
438)  on  sale  of  expectancy  by  prospective  heir;  (24  Eng.  Rul.  Cas.  768,  769, 
770)  on  validity  and  euforceability  of  assignment  of  expectancy. 

33  L.  R.  A.  278,  CLENDEN1NG  v.  WYATT,  54  Kan.  523,  38  Pac.  792. 
"Validity  of  contracts  affecting  expectancy  of  estate. 

Cited  in  King  v.  Mollohan,  61  Kan.  691,  60  Pac.  731,  holding  separation  agree- 
ment between  husband  and  wife  effectual  to  exclude  husband  from  interest  in 
wife's  estate;  De  Boer  v.  Harmsen,  131  Mich.  94,  90  N.  W.  1036,  sustaining  right 
of  one  child  of  testator  to  recover  from  another  child,  amount  which  latter  prom- 
ised to  pay  former  in  presence  of  testator,  after  statement  of  his  intention  to 
make  new  will;  McAdams  v.  Bailey,  169  Ind.  524,  13  L.R.A.,(N.S.)  1008,  124 
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Am.  St.  Rep.  240,  82  N.  E.  1057,  on  validity  of  agreement?  to  sell  expectant 
interest  in  another's  estate;  Bliss  v.  Brown,  78  Kan.  476,  96  Pac.  945,  holding 
warranty  deed  of  mother's  property  expectant  on  her  death  given  by  son  dur- 
ing mother's  illness,  to  pass  title  to  grantee  subject  to  valid  existing  judgment 
against  son. 

Cited  in  notes  (32  L.  R.  A.  595)  on  validity  of  transactions  between  heir  and 
ancestor  relating  to  former's  expectancy;  (33  L.  R.  A.  206)  on  validity  of  sale 
of  expectancy  by  prospective  heir;  (56  Am.  St.  Rep.  344)  on  assignment  of 
expectancies;  (24  Eng.  Rul.  Cas.  770,  772)  on  validity  and  enforceability 
of  assignment  of  expectancy. 

Distinguished  in  Knight  v.  Dalton,  72  Kan.  135,  83  Pac.  124,  holding  that  a 
quit  claim  deed  of  insane  wife's  property  for  care  taken  of  her  does  not  pass 
any  interest  the  husband  might  acquire  after  wife's  death. 
Effect  of  quitclaim. 

Cited  in  Mosier  v.  Allenbaugh,  84  Kan.  364,  35  L.R.A.  (N.S.)  1187,  114  Pac. 
226,  holding  that  quit  claim  deed  to  land  owned  by  maternal  grandmother  of 
grantor,  who  expects  to  inherit  from  her  share  thereof,  conveys  nothing,  and  does 
not  preclude  grantor  from  claiming  share  devised  to  deceased  mother  of  grantor. 

Cited  in  note  (35  L.R.A. (N.S.)  1185)  on  effect  of  quitclaim  upon  after- 
acquired  title. 

33  L.  R,  A.  288,  STATE  ex  rel.  HOADLEY  v.  INSURANCE  COMRS.  37  Fla.  564, 

20  So.  772. 
Validity  of  Lloyd's  contract  of  Insurance. 

_  Cited  in  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  R.  A.  201,  42 
Atl.  1063,  holding  Lloyd's  policy  of  fire  insurance  providing  for  individual  liability 
of  underwriters,  valid. 
i.m\-.  discriminating  against  nonresidents. 

Cited  in  Re  Johnson,  139  Cal.  538,  96  Am.  St.  Rep.  161,  73  Pac.  424,  holding 
exemption  of  resident  nieces  and  nephews  from  collateral  inheritance  tax,  valid 
as  to  residents,  and  by  equal  privileges  and  immunities  clause  of  Constitution  to 
residents  of  other  states:  Shaw  v.  Marshalltown,  131  Iowa,  151,  10  L.R.A.  (N.S.) 
836,  104  N.  W.  1121,  9  Ann.  Cas.  1039  (dissenting  opinion),  on  the  validity  of 
laws  discriminating  against  nonresidents;  State  v.  Alley,  96  Miss.  778,  51 
So.  467  (dissenting  opinion),  on  authority  of  state  insurance  department  over 
inter-insurance  companies  not  mentioned  in  statutes. 

Cited  in  footnotes  to  Cook  v.  Howland,  59  L.  R.  A.  338.  which  sustains  con- 
finement to  residents  of  right  to  act  as  agents  for  foreign  insurance  companies; 
Broadfoot  v.  Fayetteville,  39  L.  R,  A.  245,  which  sustains  statute  discriminating 
in  favor  of  nonresidents  of  city  as  to  allowing  stock  to  run  at  large. 
Corporation  as  "citizen." 

Cited  in  Ulmer  v.  First  Nat.  Bank,  61  Fla.  467,  55  So.  405,  holding  that  cor- 
poration is  not  "citizen"  within  provisions  of  section  2,  article  4,  of  federal 
constitution,  or  within  provision  of  fourteenth  amendment  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
the  United  States." 

W  L.  R,  A.  291,  STATE  USE  OF  JAMES  v.  KENT  COUNTY,  83  Md.  377,  35 

Atl.  62. 
Acceptance   of   dedication    necessary    to   municipal    control    of    streets. 

Cited  in  Ogle  v.  Cumberland,  90  Md.  62,  44  Atl.  1015.  holding  dedication  of 
street  to  public  insufficient  to  create  liability  for  defective  condition  on  part  of 
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municipality,  in  absence  of  acceptance;  Baltimore  v.  Broumel,  86  Md.  158,  37 
Atl.  648,  holding  making  of  plat,  and  sale  of  lots,  not  sufficient  to  give  munici- 
pality jurisdiction  over  streets  designated,  in  absence  of  acceptance  of  dedication. 
Instruction  as  demurrer  to  evidence. 

Cited  in  Parr  v.  City  Trust,  S.  D.  &  Surety  Co.  95  Md.  299,  52  Atl.  512,  and 
Grand  Fountain  U.  O.  of  T.  R.  v.  Murray,  88  Md.  425,  41  Atl.  896,  holding  prayer 
in  nature  of  demurrer  to  evidence  not  too  general,  if  it  raises  question  of  legal 
sufficiency  of  evidence;  Smith  v.  Heldman,  93  Md.  353,  48  Atl.  946,  holding  prayer 
for  rule  that  evidence  insufficient  as  matter  of  law  to  warrant  recovery,  operates 
as  demurrer  to  whole  evidence;  Underbill  v.  Buckman  Fruit  Co.  97  Md.  245,  54 
Atl.  873,  holding  prayer  of  defendant  to  withdraw  case  from  jury  should  not  be 
granted  where  there  is  evidence  legally  sufficient  to  take  case  to  jury. 
Time  for  signing  exceptions. 

Cited  in  Livers  v.  Ardinger,  90  Md.  37,  44  Atl.  1042,  holding  that  exceptions 
must,  in  absence  of  special  rule,  be  presented  for  signature  of  court  during  term 
at  which  they  are  taken;  Carter  v.  Maryland  &  P.  R.  Co.  112  Md.  607,  77  Atl. 
301,  sustaining  extension  by  court  of  the  time  for  signing  exceptions,  from  May 
until  September,  where  orders  were  successive  leaving  no  gap. 

33  L.  R,  A.  294,  BARRY  v.  EDLAVITCH,  84  Md.  95,  35  Atl.  170. 
Nature  and  extent  of  easements. 

Cited  in  West  Arlington  Land  Co.  v.  Flannery,  115  Md.  279,  80  Atl.  965,  hold- 
ing that  easement  is  restriction  upon  rights  of  property  of  servient  estate  and 
no  alteration  can  be  made  by  owner  of  dominant  estate  which  would  be  increase 
of  restriction. 

Cited  in  note  (5  L.R.A.  (N.S.)   852)  on  extent  of  indefinite  easement  as  affected 
by  extent  of  use. 
Party  Trails. 

Cited  in  Coggins  v.  Carey,  106  Md.  214,  10  L.R.A.  (N.S.)  1197,  124  Am.  St. 
Rep.  468,  66  Atl.  673,  construing  contract  whereby  a  division  wall  was  sold  as 
a  "partition  wall"  as  amounting  to  a  party  wall  agreement;  Mercantile  Library 
Co.  v.  University  of  Pennsylvania,  220  Pa.  332,  69  Atl.  861,  holding  wall  built 
entirely  on  owner's  lot  adjacent  to  lot  on  the  near  edge  of  which  was  main- 
tained a  sixteen  foot  alley  at  time  wall  was  built  not  a  party  wall  nor  intended 
to  be  such. 

Cited  in  notes  (20  L.R.A.  (N.S.)  387)  on  right  to  raise  height  of  party  wall; 
(10  L.R.A. (N.S.)  1193)  on  right  to  open  windows,  or  apertures,  in  party  wall. 

Distinguished  in  Bright  v.  Allan,  203  Pa.  397,  53  Atl.  251,  holding  that  wall 
built  entirely  on  land  of  one  person,  but  intended  as  a  party  wall,  and  used  as 
such  for  many  years,  may  be  increased  in  height  by  adjoining  owner. 
Prescriptive  rights  in  supporting-  of  party  wall. 

Cited  in  Harrison  v.  Union  Nat.  Bank,  22  Pa.  Co.  Ct.  565,  holding  use  of  wall 
of  adjoining  proprietor  without  claim  of  title,  to  support  floor  beams  for  sixty-five 
years,  insufficient  to  create  easement  by  prescription;  Bright  v.  Morgan,  218 
Pa.  184,  67  Atl.  58,  11  Ann.  Cas.  526,  holding  that  person  using  another's  wall 
on  adjoining  lot  for  support  of  his  own  building  unmolested  for  period  of  twenty- 
one  years  is  entitled  to  such  use  but  may  not  increase  it  to  the  slightest  extent. 

Cited  in  note  (18  L.R.A. (N.S.)  131)  on  acquisition  by  prescription  of  party- 
wall  easement  in  common  division  wall. 
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33  L.  R.  A.  297,  GROVE  v.  YOUELL,  110  Mich.  285,  68  N.  W.  132. 
Eviction    of    tenant. 

Cited  in  Adams  v.  Werner,  120  Mich.  436,  79  N.  W.  636,  holding  landlord's 
failure  to  repair  injury  to  leased  premises,  made  by  agents,  rendering  premises 
unsuitable  for  tenant,  properly  treated  as  eviction;  Deknar  Invest.  Co.  v.  Blu- 
menfield,  118  Mo.  App.  320,  94  S.  W.  823,  holding  failure  to  maintain  elevator  in 
working  order  for  tenant  on  second  and  third  floor  not  to  constitute  a  construc- 
tive eviction  under  the  circumstances. 

33  L.  R.  A.  300,  SAFFORD  v.  BOARD  OF  HEALTH,  110  Mich.  81,  64  Am.  St. 

Rep.  332,  67  N.  W.  1094. 
Municipal   corporations;    care   of  contagrions   diseases. 

Cited  in  McKillop  v.  Cheboygan  County,  116  Mich.  616,  74  N.  W.  1050,  holding 
mandamus  proper  remedy  to  compel  allowance  of  bill  for  services  rendered  town- 
ship board  of  health  during  epidemic:  Cedar  Creek  Twp.  v.  Wexford  County,  135 
Mich.  128,  97  N".  W.  409,  on  remedy  in  case  of  fraud  or  bad  faith  on  part  of 
local  health  board;  Boyd  v.  Board  of  Health,  140  Mich.  309,  103  N.  W.  605, 
holding  mandamus  proper  remedy  to  compel  health  board  to  audit  and  approve  a 
claim  for  services. 

Cited  in  footnotes  to  Baltimore  v.  Fairfield  Improv.  Co.  40  L.R.A.  494,  which 
sustains  right  to  injunction  against  contract  by  city  for  care  of  leprous  person 
by  inexperienced  laborers  having  families  of  children;  Lowe  v.  Conroy,  66  L.R.A. 
907,  which  holds  health  officer  individually  liable  for  destruction  of  private  prop- 
erty by  mistake  in  attempt  to  preserve  public  health. 

Distinguished  in  Webb  v.  Detroit  Board  of  Health,  116  Mich.  518,  72  Am.  St. 
Rep.  541,  74  N.  W.  734,  holding  board  of  health  not  liable  for  loss  of  rent  and 
furniture  destroyed  because  property  quarantined  and  disinfected  on  account  of 
smallpox  breaking  out  on  premises. 
Mandamus. 

Cited  in  note  (98  Am.  St.  Rep.  879)  on  mandamus  as  proper  remedy  against 
public  officers. 

33  L.  R.  A.  302,  PETERSON  v.  WESTERN  U.  TELEG.  CO.  65  Minn.  18,  87  N.  W. 

646. 
Libel;   actionable  -words. 

Cited  in  Trebby  v.  Transcript  Pub.  Co.  74  Minn.  88,  73  Am.  St.  Rep.  330,  76 
N.  W.  961,  holding  publication  charging  one  with  falsely  reporting  matter  to 
newspaper,  and  characterizing  him  as  disreputable  person,  libelous;  Xye  v.  West- 
ern U.  Teleg.  Co.  104  Fed.  630,  holding  telegraph  company  not  liable  for  trans- 
mission of  message  that  person  named  had  been  "brought  up"  in  political  cam 
paign,  defamatory  intent  not  being  apparent:  Morse  v.  Times-Republican  Print- 
ing Co.  124  Iowa,  716,  100  N.  W.  867,  holding  a  printed  false  statement  con- 
cerning another  tending  to  degrade  him  and  hold  him  up  to  ridicule  is  libelous 
per  se:  Grisham  v.  Western  U.  Teleg.  Co.  238  Mo.  492,  37  L.R.A.  (N.S.)  864, 
142  S.  W.  271,  holding  that  telegraph  company  is  not  guilty  of  libel  for  send- 
ing message  "board  here  sold  out"  without  anything  to  charge  operator  with 
notice  of  meaning  of  message. 

Cited  in  footnote  to  Hollenbeck  v.  Hall,  39  L.  R.  A.  734,  which  holds  publication 
that  trader  dishonest  in  pleading  statute  of  limitations  not  libelous. 
What    constitutes    publication    of    libel. 

Cited  in  Peterson  v.  Western  U.  Teleg.  Co.  72  Minn.  43,  40  L.  R.  A.  662,  71 
Am.  St.  Rep.  461,  74  N.  W.  1022,  holding  transmission  of  actionable  words  over 
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telegraph  wire  by  sound,  and  copying  same  in  written  form,  constitutes  publi- 
cation; Kramer  v.  Perkins,  S102  Minn.  458,  15  L.R.A.(N.S.)  1143,  113  N.  W. 
1062,  holding  there  was  a  publication  of  the  libel  by  defendant  against  plaintiff 
where  it  was  contained  in  a  letter  to  plaintiff's  wife  where  it  was  read  by 
plaintiff  and  his  wife  at  practically  the  same  time. 

Cited  in  note   (1  Brit.  Rul.  Gas.  467)   on  postcard  or  telegram  as  publication 
of  libel. 
Damages   for  libelons   publication. 

Cited  in  Peterson  v.  Western  U.  Teleg.  Co.  75  Minn.  371,  43  L.  R.  A.  582,  74 
Am.  St.  Rep.  502,  77  N.  W.  985,  holding  telegraph  company  liable  in  punitive 
damages  for  malicious  transmission  of  libelous  message  by  agent. 
Verdict*   deemed   excessive. 

Cited  in  Peterson  v.  Western  U.  Teleg.  Co.  75  Minn.  371,  43  L.  R.  A.  582,  74 
Am.  St.  Rep.  502,  77  N.  W.  985,  requiring  remittitur  of  $1,000  on  verdict  of 
$2,000  for  libel ;  Bathke  v.  Krassin,  78  Minn.  274,  80  N.  W.  950,  holding  verdict 
of  $5,000  for  alienating  wife's  affections  excessive,  in  view  of  evidence;  Halness 
v.  Anderson,  110  Minn.  205,  124  N.  W.  830,  holding  that  second  trial  should 
not  be  granted  because  of  excessive  damages,  where  damages  are  largely  in  jury's 
discretion,  unless  they  are  so  excessive  as  unmistakably  to  indicate  passion  or 
prejudice. 
—  Reduction  of. 

Cited  in  Shea  v.  Cloquet,  97  Minn.  44,  105  N.  W.  552,  holding  on  facts  the 
court  properly  refused  to  reduce  a  verdict  in  an  action  for  malicious  prosecu- 
tion as  being  excessive. 
Discretion   vested  in   trial   court   to   set   aside  a   verdict. 

Cited  in  Fischer  v.  Sperl,  100  Minn.  201,  110  N.  W.  853,  on  the  discretion 
vested  in  trial  court  to  set  aside  a  verdict  and  grant  a  new  trial. 
Parties  to  joint  action  for  libel. 

Cited  in  Monson  v.  Lathrop,  96  Wis.  388,  65  Am.  St.  Rep.  54,  71  N.  W.  596, 
holding  sender  of  libelous  telegram  may  be  joined  with  telegraph  company  as  de- 
fendants in  action  for  libel. 

33  L.  R.  A.  305,  KNOWLES  LOOM  WORKS  v.  VACHER,  57  N.  J.  L.  490,  31 
Atl.  306. 

Affirmed  without  opinion  in  59  N.  J.  L.  586,  39  Atl.  1114. 
Who  is  "mortgfagree  in  liood   faith." 

Cited  in  Vanaman  v.  Fliehr,  75  N.  J.  Eq.  89,  71  Atl.  692,  holding  that  under 
•tatute  "mortgagee  in  good  faith"  includes  one  whose  mortgage  has  been  exe- 
cuted to  secure  pre-existing  indebtedness. 
Pre-existing;  debt   as  consideration   for  mortgagee. 

Cited  in  Cumberland  Nat.  Bank  v.  Baker,  57  N.  J.  Eq.  235,  40  Atl.  850,  holding 
mortgage  for  pre-existing  debt  entitled  to  priority  over  another  mortgage  executed 
at  same  time,  and  which  it  was  expressly  agreed  should  be  junior  lien;  Newark 
&  H.  Traction  Co.  v.  North  Arlington,  65  N.  J.  L.  152,  46  Atl.  568,  holding  pur- 
chaser at  foreclosure  sale  not  entitled  to  avoid  tax  lien  for  failure  to  make  timely 
return  to  county  clerk  unless  new  consideration  shown;  Protection  Bldg.  &  L. 
Asso.  v.  Knowles,  54  N.  J.  Eq.  528,  34  Atl.  1083,  holding  as  to  money  advanced 
upon  mortgage  subsequently  delivered,  lien  is  for  antecedent  debt,  and  inferior  to 
mortgage  taken  for  purchase  money,  without  notice;  Tate  v.  Security  Trust  Co.  63 
N.  J.  Eq.  564,  52  Atl.  313,  holding  assignee  taking  mortgage  as  collateral  security 
for  pre-existing  debts,  without  delivering  up  the  evidence  of  such  debts,  not  pur- 
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chaser  for  value ;  Reed  v.  Rochford,  62  N.  J.  Eq.  188.  50  Atl.  70,  holding  mortgage 
for  precedent  debt  on  property  on  which  alterations  are  being  made,  entitled  to 
priority  over  mechanic's  lien  subsequently  filed:  Gaertner  v.  Western  Elevator  Co. 
104  Minn.  472,  116  N.  W.  945,  holding  past-due  rent  a  good  and  legal  considera- 
tion for  a  mortgage  given  to  secure  it:  Empire  State  Trust  Co.  v.  William  F. 
Fisher  &  Co.  67  N.  J.  Eq.  605,  60  Atl.  940,  3  Ann.  Cas.  393,  holding  a  mortgage 
given  to  secure  a  pre-existing  debt  not  to  be  given  "for  value"  within  federal 
bankruptcy  law  nor  for  a  "valuable  consideration"  within  state  statute;  Collerd 
v.  Tully,  78  X.  J.  Eq.  559,  80  Atl.  491,  Ann.  Cas.  1912  C,  78,  holding  that  pre- 
existing debt  is  good  consideration  for  chattel  mortgage. 

Cited  in  note  (33  L.  R.  A.  305)  on  pre-existing  debt  as  consideration  for  mort- 
gage as  against  other  creditors  or  equities. 
Record  of  mortgages  and  conditional  Bales. 

Cited  in  Wimpfheimer  v.  Perrine,  61  N.  J.  Eq.  128,  47  Atl.  769,  holding  assignee 
for  benefit  of  creditors  not  entitled  to  avoid  chattel  mortgage  of  assignor  for  fail- 
ure to  record  immediately;  Beggs  v.  Bartels,  73  Conn.  135,  84  Am.  St.  Rep.  152,. 
46  Atl.  874,  questioning  whether  record  of  unacknowledged  contract  of  con- 
ditional sale,  invalid  as  against  attachment,  upon  considerations  of  public  policy ; 
Schmaltz  v.  York  Mfg.  Co.  204  Pa.  18,  59' L.  R,  A.  914,  93  Am.  St.  Rep.  782,  53 
Atl.  522,  holding  unrecorded  contract  of  conditional  sale  reserving  title  to  ma- 
chine becoming  fixture  in  manufacturing  plant,  ineffective  as  against  subsequent 
bona  fide  mortgage  of  whole  plant. 
Enforcement  of  foreign  law. 

Cited  in  Lane  v.  J.  E.  Roach's  Banda  Mexicana  Co.  78  N.  J.  Eq.  441,  79  AtL 
365,  holding  that  courts  of  this  state  will  not  enforce  law  of  place  of  contract, 
where  statute  of  this  state  inconsistent  with  law  of  place  of  contract  is  invoked 
by  resident  of  this  state. 
Conflict  of  laws  as  to  conditional  sales. 

Cited  in  Bradley  &  Co.  v.  Kingman  Implement  Co.  79  Neb.  145,  112  N.  W.  346 
holding  that  a  copy  of  a  conditional  sale  contract  made  in  Iowa,  the  property 
to  be  delivered  to  and  held  by  purchaser  in  this  state  must  be  filed  with  county 
clerk  under  local  statute;  National  Cash  Register  Co.  v.  Lovett,  39  N.  S.  554. 
holding  that  the  law  of  the  place  where  the  property  is  held  controls  as  to 
recording  conditional  sale  contract. 

Cited  in  note  (64  L.  R.  A.  835)  on  conflict  of  laws  as  to  conditional  sales  of 
personalty. 

Lex  rei  aitse  as  to  personalty. 

Cited  in  Cooper  v.  Philadelphia  Worsted  Co.  68  N.  J.  Eq.  628,  60  Atl.  352. 
holding  local  statute  not  to  apply  to  contract  of  sale  made  in  Pennsylvania 
there  to  be  performed  and  the  property  to  be  situated  though  purchaser  lives  in 
this  state  and  property  is  wrongfully  removed  here:  Hirsch  v.  C.  W.  Leatherbee 
Lumber  Co.  69  N.  J.  L.  521,  55  Atl.  645,  holding  local  statute  not  to  apply  to 
sale  of  property  not  situated  locally  where  parties  are  all  nonresidents;  Schmidt 
v.  Perkins,  74  N.  J.  L.  787,  11  L.R.A.(N.S.)  1011,  122  Am.  St.  Rep.  417,  67  Atl. 
77,  holding  title  to  tangible  personalty  belonging  to  an  Iowa  corporation  not  in 
tiansity  but  stored  in  this  state  determinable  by  local  laws  as  against  claims  by 
Iowa  residents. 

33  L.  R.  A.  313,  STATE  v.  GERHARDT,  145  Ind.  439,  44  N.  E.  469. 

Followed  without  discussion  in  Zapf  v.  State,  145  Ind.  696,  44  N.  E.  1119,  and 
Dinnin  v.  State,  145  Ind.  697,  44  N.  E.  1119. 
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Rnlea    for    determining1    constitutionality    of    statutes. 

Cited  in  State  ex  rel.  Harrison  v.  Menaugh,  151  Ind.  266,  43  L.  R,  A.  411,  51 
N.  E.  117.  holding  statute  must  appear  clearly,  palpably,  and  plainly  violative  of 
Constitution  to  justify  it  being  adjudged  invalid;  State  ex  rel.  Geake  v.  Fox, 
158  Ind.  129,  56  L.  R.  A.  895,  63  N.  E.  19,  holding  expediency,  necessity,  or  wis- 
dom of  statutes  are  questions  for  legislature,  and  not  for  courts;  State  ex  rel. 
Geako  v.  Fox,  158  Ind.  129,  56  L.  R.  A.  895,  63  N.  E.  19,  holding  burden  upon 
party  assailing  statute  to  show  same  unconstitutional  beyond  reasonable  doubt; 
Chamberlain  v.  Iowa  Teleph.  Co.  119  Iowa,  628,  93  N.  W.  596,  holding  that  legis- 
lature presumed  to  have  had  former  statutes  before  it,  and  to  have  fully  known 
their  scope  and  purpose  at  time  of  passing  act;  Newton  County  v.  State,  161  Ind. 
625,  69  N.  E.  442,  holding  it  duty  of  court  to  hold  statute  unconstitutional,  if 
clearly  in  violation  of  provision  against  special  legislation;  Carr  v.  State,  175 
Ind.  247,  32  L.R.A. (X.S.I  1193.  93  X.  E.  1071,  holding  valid,  statute  exempting 
professional  ball  players  from  Sunday  laws;  State  ex  rel.  Moodie  v.  Bryan,  50 
Fla.  390.  39  So.  929,  holding  that  courts  can  take  judicial  notice  of  the  validity 
of  former  statutes  unquestioned  as  to  their  constitutionality,  in  construing  subse- 
quent statutes  of  similar  nature;  McCleary  v.  Babcock,  169  Ind.  234,  82  X.  E. 
453,  holding  that  years  of  continued  and  repeated  practice  of  the  legislature  in 
passing  supplemental  legislation  unquestioned,  will  control  in  the  construction  of 
constitutional  provisions  applicable  thereto;  Kerr  v.  Perry  School  Twp.  162  Ind. 
314,  70  X.  E.  246,  holding  that  the  wisdom,  expediency  or  justice  of  an  act  is 
not  open  to  judicial  consideration;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  State,  172 
Ind.  159,  87  X.  E.  1034,  construing  the  word  "and"  to  mean  "or"  in  a  penal 
statute,  in  order  not  to  defeat  plain  intent  of  legislature. 
Itiulu  to  raise  question  of  constitutionality. 

Cited  in  Tomlinson  v.  Bainaka,  163  Ind.  119,  70  X.  E.  155,  holding  that  where 
plaintiff  does  not  show  that  statute  providing  for  erection  of  partition  fence  on 
default  of  land  owner  violates  or  impairs  his  private  rights  he  cannot  question  the 
constitutionality  of  such  statute;  Mclntyre  v.  State,  170  Ind.  166,  83  X.  E. 
1005,  holding  that  where  person  arrested  for  carrying  concealed  weapons  was 
not  shown  to  have  been  a  peace  officer  at  the  time  the  question  as  to  constitu- 
tionality of  statute  prohibiting  carrying  of  concealed  weapons  as  applying  to 
peace  officers  is  not  raised;  Hammer  v.  State,  173  Ind.  204,  24  L.R.A. (X.S.) 
798,  89  X.  E.  850,  holding  that  where  the  portion  of  an  act  under  which  in- 
dictment is  had  is  separable  and  valid,  no  question  as  to  constitutionality  of 
rest  of  the  act  can  be  raised  by  accused;  Cummins  v.  Pence,  174  Ind.  122,  91 
X.  E.  529,  holding  that  party  litigating  merely  as  taxpayer,  in  proceedings  to 
improve  public  highway,  may  not  question  constitutionality  of  statute  authorizing 
improvement  upon  ground  that  it  fails  to  permit  public  utility  of  improvement 
to  be  determined. 
Statutes  unconstitutional  In  part. 

Cited  in  Indianapolis  Brewing  Co.  v.  Claypool,  149  Ind.  207,  48  X.  E.  228   (dis- 
senting opinion,  Monks,  J. ),  holding  if  unconstitutional  portions  of  statute  can 
be  stricken  out,  and  still  leave  complete  statute,  remainder  must  be  enforced. 
Amendment  or  repeal  of  statutes. 

Cited  in  Parks  v.  State,  159  Ind.  231,  59  L.  R.  A.  198,  64  X.  E.  862,  holding 
title,  "An  Act  Regulating  the  Practice  of  Medicine,  Surgery,  and  Obstetrics," 
sufficiently  broad  to  include  amendment  imposing  penalty  upon  unlicensed  persons 
announcing  themselves  as  practising  medicine;  Indianapolis  Brewing  Co.  v.  Clay- 
pool,  149  Ind.  197,  48  X.  E.  228,  holding  act,  March  1,  1895,  creating  department 
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of  public  parks  in  cities  of  over  one  hundred  thousand  not  amendment  of  act, 
March  6,  1891,  concerning  incorporation  of  cities  of  more  than  one  hundred 
thousand  population ;  Re  Dietrick,  32  Wash.  476,  73  Pac.  506,  holding  that  statute 
complete  in  itself,  need  not  refer  to  or  set  out  former  statute  impliedly  repealed 
thereby;  Lambe  v.  McCormick,  116  Iowa,  172,  89  N.  W.  241,  holding  statute  for 
assessment  of  omitted  property,  not  impliedly  repealed  by  later  statute  not  incon- 
sistent therewith,  and  not  completely  providing  for  the  assessment  of  such  prop- 
erty; Spokane  Grain  &  Fuel  Co.  v.  Lyttaker,  59  Wash.  79,  109  Pac.  316,  holding 
that  constitutional  provision  art.  2,  section  37,  relating  to  revision  or  amend- 
ment of  statutes  does  not  apply  to  act  complete  in  itself;  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  v.  Lightheiser,  163  Ind.  261,  71  N.  E.  218,  holding  the  constitu- 
tional prohibition  against  amendment  by  reference  to  title  has  no  application 
to  an  independent  act  though  it  modifies  prior  statutes  by  implication;  Perry 
County  v.  Lindeman,  165  Ind.  190,  73  N.  E.  912,  holding  that  an  independent 
act  not  professing  to  be  an  amendment  but  merely  referring  to  and  modifying 
existing  laws  by  implication  is  not  an  amendment  by  reference  prohibited  by 
constitution;  Harlin  v.  Schafer,  169  Ind.  2,  81  N.  E.  721,  holding  an  act  creating 
new  duties  and  providing  compensation  additional  to  that  already  provided  for 
not  an  amendment  by  reference;  Harrison  Twp.  v.  State,  170  Ind.  451,  85  X.  E. 
18,  holding  that  an  act  complete  in  itself  may.  carry  out  its  purpose  by  reference 
to  other  statutes  by  their  title  though  the  statutes  referred  to  are  thereby 
amended  or  modified  by  implication:  Coal  &  Coke  R.  Co.  v.  Conley  &  Avis,  67 
W.  Va>  175,  holding  that  statute  amending  former  law  repeals  such  former  legis- 
lation only  so  far  as  it  is  clearly  inconsistent  therewith. 

Cited  in  note   (88  Am.  St.  Rep.  292,  295)   on  implied  repeal  of  statutes. 
Titles  of  legislative  acts. 

Cited  in  State  v.  Bailey,  157  Ind.  326,  59  L.  R.  A.  436,  61  N.  E.  730,  holding 
statute  imposing  penalty  for  failure  of  parent  to  send  child  to  school,  embraced 
within  title,  "An  Act  Concerning  Education  of  Children;"  Maule  Coal  Co.  v. 
Partenheimer,  155  Ind.  105,  55  N.  E.  751,  and  Isenhour  v.  State,  157  Ind.  525,  87 
Am.  St.  Rep.  228,  62  N.  E.  40,  holding  title  of  act  containing,  in  addition  to  general 
subject,  statement  of  subsidiary  means  and  methods  to  be  pursued  in  attaining 
object,  not  multifarious;  Gustavel  v.  State,  153  Ind.  616,  54  N.  E.  123,  holding 
statute  regulating  taking  of  fish,  providing  for  protection  of  waters,  and  granting 
powers  to  officers  for  enforcement  of  fish  and  game  laws,  not  invalid  as  embracing 
more  than  one  subject;  Baltimore  &  O.  R.  Co.  v.  Whiting,  161  Ind.  233,  68  X.  E. 
266,  holding  provision  conferring  judicial  power  on  town  clerks  within  title,  "An 
Act  Concerning  Town  Officers:"  State  ex  rel.  Smith  v.  Board  of  Dental  Examiners, 
31  Wash.  498,  72  Pac.  110,  holding  provision  for  penalty  for  practising  dentistry 
without  license,  within  title  "An  Act  to  Regulate  the  Practice  of  Dentistry:" 
Mull  v.  Indianapolis  &  C.  Traction  Co.  169  Ind.  222,  81  N.  E.  657,  holding  that 
the  right  to  acquire  ground  for  construction  of  lines  to  transmit  electric  heat 
light  and  power  are  "matters"  connected  with  the  "subject"  of  street  railways 
and  can  be  combined  one  act  relating  to  but  one  subject;  Rose  v.  State,  171 
Ind.  666,  87  N.  E.  103,  17  Ann.  Gas.  228,  holding  "an  act  to  regulate  and 
license  the  sale  of  liquor"  to  properly  embrace  provisions  for  searches  and 
seizures,  rules  of  procedure,  and  jurisdiction  for  the  enforcement  of  the  act; 
McPherson  v.  State,  174  Ind.  63,  31  L.R.A.(N.S.)  190,  90  N.  E.  610,  holding  that 
statute  permitting  electors  to  forbid  sale  of  intoxicating  liquors  in  their  county, 
is  within  title  "An  act  to  regulate,  restrain  and  control  sale  of  intoxicating 
liquors  and  providing  for  local  option  election." 

Cited  in  note  (79  Am.  St.  Rep.  472)  as  to  when  title  of  statute  embraces 
only  one  subject  and  what  may  be  included  thereunder. 
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Power  of  legislature  to  make  special  rules  of  evidence. 

Cited  in  Rose  v.  State,  171  Ind.  666,  87  N.  E.  103,  17  Ann.  Cas.  228,  holding 
that  the  legislature  has  the  power  to  make  certain  acts  prima  facie  evidence 
of  unlawful  concealment  and  sale  of  liquor;  Diamond  v.  State,  123  Tenn.  359, 
131  S.  W.  666,  holding  that  statute  declaring  internal  revenue  special  tax  pay- 
ment prima  facie  evidence  that  party  is  in  liquor  business  is  constitutional. 

Cited  in  note   (1  L.R.A.  (N.S.)    626)   on  power  of  legislature  to  make  posses- 
sion prima  facie  evidence  of  attempt  to  violate  liquor  law. 
Construction    of   statutes. 

Cited  in  Elliott  v.  Brazil  Block  Coal  Co.  25  Ind.  App.  595,  58  N.  E.  736,  holding 
statute  giving  right  of  action  against  mine  owner  for  loss  of  life,  to  be  construed 
with  statute  limiting  time  for  commencement  of  actions  for  causing  death  to 
two  years;  Westport  Stone  Co.  v.  Thomas,  175  Ind.  325,  35  L.R.A. (N.S.)  651, 
94  N.  E.  406,  holding  that  lateral  railroad  law  is  to  be  construed  in  connection 
with  other  railroad  laws  and  so  as  to  avoid  conflict  with  constitution;  Brandon 
v.  Williams,  157  Ala.  388,  47  So.  199,  holding  that  an  act  superseding  a  section 
of  a  chapter  of  the  code  must  be  construed  with  the  other  sections  of  the  chapter; 
Meyer  v.  Boonville,  162  Ind.  170,  70  N.  E.  146,  holding  that  an  act  providing 
for  referendum  on  a  proposed  ordinance,  and  one  providing  for  posting  and  pub- 
lication before  ordinance  take  effect  are  in  pari  materia  and  must  be  con- 
strued together;  State  v.  Fredericks-son,  101  Me.  42,  6  L.R.A.  (N.S.)  189,  115 
Am.  St.  Rep.  295,  63  Atl.  535.  8  Ann.  Cas.  48,  holding  that  a  statute  declaring 
cider  when  kept  for  tippling  purposes  to  be  intoxicating,  should  be  read  into 
and  considered  witli  statute  declaring  intoxicants  to  be  a  nuisance  thus  bring- 
ing cider  under  the  statute:  Excelsior  Clay  Works  v.  De  Camp,  40  Ind.  App.  31, 
80  N.  E.  981,  holding  statute  defining  counterclaim  must  be  taken  in  connection 
with  other  statute:  State  ex  rel.  Gleason  v.  Gerdink,  173  Ind.  251,  90  N.  E. 
70,  holding  that  uniform  custom  and  course  of  legislation  under  constitutional 
provision,  as  well  as  failure  of  people  to  amend  it,  may  be  considered  in  constru- 
ing such  provision. 
Police  powers  of  state. 

Cited  in  Townsend  v.  State,  147  Ind.  634,  37  L.  R.  A.  299,  62  Am.  St.  Rep.  477, 
47  N.  E.  19,  holding  statute  imposing  penalty  for  burning  natural  gas  in  flambeau 
lights,  within  police  power;  State  ex  rel.  Cox  v.  Board  of  Education,  21  Utah,  414, 
60  Pac.  1013,  and  Blue  v.  Beach,  155  Ind.  129,  50  L.  R.  A.  68,  80  Am.  St.  Rep.  195, 
56  N.  E.  89,  upholding  order  of  local  board  of  health  excluding  children  not 
vaccinated  from  public  schools,  considered  as  emergency  measure  only;  Judy  v. 
Thompson,  156  Ind.  535,  60  N.  E.  270,  upholding  validity  of  statute  imposing 
penalty  for  failure  or  refusal  to  release  of  record  satisfied  mortgage;  State  v. 
Matins,  18  Ind.  App.  611,  48  N.  E.  645,  holding  dealer  in  intoxicating  liquors 
under  license  from  Federal  government  subject  to  stat^  statute  requiring  arrange- 
ment of  interior  of  saloon  during  prohibited  hours  so  as  to  permit  view  from 
street;  Austin  v.  State,  22  Ind.  App.  224,  53  N.  E.  481,  holding  person  not  liquor 
dealer  dispensing  champagne  in  private  office,  as  act  of  hospitality,  not  within 
statute  providing  for  punishment  of  "whoever"  gives  away  intoxicating  liquor : 
Boomershine  v.  Uline,  159  Ind.  502,  65  N.  E.  513,  holding  statute  prohibiting 
granting  of  liquor  license  to  applicant  against  remonstrance  of  majority  of  voters 
of  township,  within  police  power;  Republic  Iron  &  Steel  Co.  v.  State,  160  Ind. 
386,  62  L.  R.  A.  142,  66  N.  E.  1005,  holding  requirement  that  employers  pay  wages 
weekly  notwithstanding  private  contracts  with  employees  to  contrary,  not  within 
police  power;  Gordon  v.  Corning,  174  Ind.  343,  92  X.  E.  59,  holding  that  no 
person  has  inherent  or  natural  right  to  sell  intoxicating  liquors;  Schmidt  v. 
L.R.A.  Au.  Vol.  IV.— 63. 
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Indianapolis,  168  Ind.  630,  14  L.R.A.(X.S.)  792,  120  Am.  St.  Rep.  386,  80  X. 
E.  632,  holding  a  license  ordinance  with  regulating  provisions  a  valid  police  reg- 
ulation, and  not  an  attempted  exercise  of  the  taxing  power;  Sopher  v.  State, 
169  Ind.  188,  14  L.R, A.  ( N.S. )  178,  81  N.  E.  913,  14  Ann.  Cas.  27,  on  liquor 
traffic  regulation  as  being  a  function  of  the  legislature:  State  v.  Chicago.  M.  \- 
St.  P.  R.  Co.  114  Minn.  126,  33  L.R.A.  (N.S.)  497,  130  N.  W.  545,  Ann.  Cas. 
1912  B,  1030,  holding  that  whether  designation  of  particular  as  nuisance  is 
within  legislative  power  is  question  for  judicial  determination;  Knight  &  Co.  v. 
Miller,  172  Ind.  46,  87  N.  E.  823,  18  Ann.  Cas.  1146,  holding  that  the  legislature 
under  police  power  may  determine  how  it  will  handle  a  combination  in  restraint 
of  trade,  which  has  been  determined  to  be  hurtful  to  the  general  welfare;  New 
Albany  v.  New  Albany  Street  R.  Co.  172  Ind.  492,  87  N.  E.  1084,  on  legislative 
and  judicial  questions  arising  an  exercise  of  police  power. 

Cited  in  footnote  to  Bennett  v.  Pulaski,  47  L.  R.  A.  278,  which  sustains  ordi- 
nance for  closing  saloons  between  10  and  4  at  night  and  on  Sundays,  but  not 
requirement  for  removing  curtains  on  front  doors  and  windows. 

Cited  in  notes  (48  L.R. A.  261)  on  legal  restrictions  on  department  stores; 
(30  L.R.A. (N.S.)  1005)  on  constitutionality  of  statute  by  which  conviction  of 
violating  liquor  law  entails  revocation  of  license. 

Distinguished  in  State  ex  rel.  Indianapolis  v.  Indianapolis  Union  R.  Co.   160 
Ind.  54,  60  L.  R.  A.  835,  66  N.  E.  163,  holding  power  not  conferred  by  charter  of 
city  to  require  railroad  company  to  elevate  tracks  for  purpose  of  abolishing  grade 
crossings. 
Equal   protection    and    privileges. 

Approved  in  Levy  v.  State,  161  Ind.  256,  68  N.  E.  172,  upholding  act  prohibit- 
ing transaction  of  business  by  "transient  merchants"  without  license;  Boomer- 
shine  v.  Uline,  159  Ind.  501.  65  X.  E.  513,  sustaining  statute  prohibiting  granting 
of  liquor  license  to  applicant  against  remonstrance  of  majority  of  voters  of  town- 
ship. 

Cited  in  State  v.  Calloway,  11  Idaho,  731,  4  L.R.A.(N.S.)  114,  114  Am.  St. 
Rep.  285,  84  Pac.  27,  holding  valid  a  statute  prohibiting  any  one  but  saloon 
keeper  and  members  of  his  family  from  entering  saloon  during  prohibited  hours: 
Jordan  v.  Evansville,  163  Ind.  515,  67  L.R.A.  616,  72  N.  E.  544,  2  Ann.  Cas. 
96,  holding  that  the  right  to  sell  liquor  is  not  guaranteed  by  the  constitution 
making  the  requirement  of  a  license  for  a  specified  locality,  an  abridgement 
of  the  privileges  and  immunities  of  citizens  of  the  United  States. 

Distinguished  in  Dixon  v.  Poe,  159  Ind.  498,  60  L.R.A.  310,  95  Am.  St.  Rep. 
309,  65  N.  E.  518,  holding  void,  act  requiring  redemption   in  money  of  checks 
issued  in  payment  of  assigned  wages  of  employees  in  coal  mines. 
Restrictions   npon   liquor   traffic   subsequent   to   license. 

Cited  in  Nelson  v.  State,  17  Ind.  App.  406,  46  N.  E.  941.  holding  person  accept- 
ing license  to  sell  intoxicating  liquors  subject  to  restrictions  subsequently  im- 
posed upon  traffic;  Shea  v.  Muncio.  148  Ind.  32,  46  X.  E.  138,  holding  city  not 
estopped,  by  issue  of  license  to  sell  liquors,  and  acceptance  of  license  fee,  from 
subsequently  prohibiting  salt  in  residence  portion  of  city :  State  v.  Roberts,  74 
N.  H.  477,  16  L.R.A.(N.S.)  1116,  69  Atl.  722,  on  license  of  liquor  sale  as  a 
restriction  and  not  a  grant  of  rights. 
Facts  concluded  by  liquor  license. 

Cited  in  State  v.  Harrison,  162  Ind.  547,  70  N.  E.  877,  holding  that  the 
granting  of  a  liquor  license  to  run  a  saloon  in  a  certain  named  building  does 
not  conclude  that  the  building  named  is  suitable  for  a  saloon  under  statute. 
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Violation   of   penal   statute   in    part   punishable. 

Cited  in  Herron  v.  State,  17  Ind.  App.  166,  46  N.  E.  540,  holding  where  statute 
imposes  penalty  for  several  distinct  acts  described  therein,  violation  of  all  pro- 
visions of  statute  not  necessary  to  conviction;  State  v.  Myers,  146  Ind.  37,  44 
N.  E.  801,  holding  information  charging  defendant  with  being  "engaged  in  sale 
of  spirituous,  vinous,  and  malt"  liquors,  without  adding,  "and  other  intoxicating 
liquors,"  sufficient. 
Suspension  of  general  law  by  -vote  of  inhabitants. 

Approved  in  Davis  v.  Merced  County,  7  Cal.  App.  576,  95  Pac.  170,  holding 
that  a  county  ordinance  giving  conclusive  effect  to  a  protest  by  electors  against 
the  issuance  of  a  saloon  license  is  not  invalid  as  allowing  the  electors  to  decide 
and  taking  the  determination  away  from  board  of  supervisors. 

Cited  in  Flynn  v.  Taylor,  145  Ind.  537,  44  N.  E.  546,  holding  statute  allowing 
majority  of  voters  of  township  or  ward,  by  remonstrance,  to  prevent  grant  of 
liquor  license,  not  unconstitutional;  \\ilcox  v.  Bryant,  156  Ind.  381,  59  N.  E.  1049, 
holding  statute  prohibiting  board  of  commissioners  from  granting  liquor  license 
for  "two  years"  to  person  against  whom  remonstrance  filed  by  majority  of  voters, 
valid;  Wilson  v.  Mathis,  145  Ind.  495,  44  N.  E.  486,  holding  no  appeal  lies  to 
circuit  court  from  decision  of  commissioners  dismissing  application  for  license  to 
sell  intoxicating  liquors,  because  of  remonstrance;  McClanahan  v.  Breeding,  172 
Ind.  463,  88  N.  E.  695,  on  the  validity  of  statutes  conferring  right  on  inhabitants 
to  remonstrate  against  tile  granting  of  liquor  licenses. 

Distinguished  in  Robert  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C.  C. 
A.  672,  55  U.  S.  App.  730,  85  Fed.  32,  holding  statute  authorizing  assessment  of 
cost  of  sewers  upon  property  benefited,  in  such  cities  of  class  as  may  by  vote  of 
inhabitants  accept  provisions  of  act,  invalid. 
Delegation    of    power   legislative. 

Cited  in  State  v.  Harden,  62  W.  Va.  404,  60  S.  E.  394    (dissenting  opinion) 
on  the  delegation  of  legislative  power. 
Judicial. 

Cited  in  State  ex  rel.  Hubbard  v.  Holmes,  53  Fla.  234,  44  So.  179,  holding 
constitutional  a  statute  conferring  power  of  passing  on  fitness  of  license  appli- 
cant on  county  commissioners,  the  question  of  fitness  being  merely  one  of  fact; 
Hoop  v.  Affleck,  162  Ind.  566,  70  N.  E.  978,  holding  that  the  execution  and 
presentment  of  a  remonstrance  is  not  the  exercise  of  judicial  power  and  when 
properly  executed  and  presented  the  commissioners  have  no  power  to  grant  li- 
cense objected  to. 
Sufficiency  of  remonstrance  against  liquor  license. 

Cited  in  Collins  v.  Marvil,  145  Ind.  532,  44  N.  E.  487,  holding  signer  to  re- 
monstrance against  liquor  license  may  use  initials  to  designate  Christian  name; 
Massey  v.  Dunlap,  146  Ind.  355,  44  N.  E.  641,  and  Wilson  v.  Mathis,  145  Ind.  495, 
44  N.  E.  486,  holding  remonstrance  against  license,  which  can  make  it  unlawful 
to  grant  license,  must  be  personal,  and  not  general ;  Cochell  v.  Reynolds,  156  Ind. 
17,  58  N.  E.  1029,  holding  under  statute  permitting  majority  of  voters  of  township 
to  defeat  grant  of  liquor  license  by  filing  remonstrance,  voters  cannot  authorize 
agent  to  sign  names  to  any  remonstrance  at  his  option;  White  v.  Furgeson,  29  Ind. 
App.  154,  64  N.  E.  49,  holding  power  of  attorney  appointing  attorney  to  remon- 
strate against  granting  liquor  license  to  "any"  applicant  in  township,  authorizes 
him  to  remonstrate  against  any  person  against  whom  the  remonstrance  is  di- 
rected: Ludwig  v.  Cory,  158  Ind.  594,  64  N.  E.  14.  sustaining  right  of  legal  voters 
of  township  to  appoint  attorney  in  fact  to  remonstrate  under  their  names  against 
every  person  applying  for  liquor  licenses;  Ludwig  v.  Cory,  158  Ind.  590.  64  N.  E. 
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14,  holding  it  absolute  duty  of  board  of  commissioners  to  dismiss  application  for 
license  on  finding  remonstrance  has  been  signed  by  majority  of  legal  voters  of 
township;  Boomershine  v.  Uline,  159  Ind.  501,  65  X.  E.  513,  holding  that  remon- 
strance need  not  state  grounds  for  not  granting  license;  .State  ex  rel.  Lamb  v. 
Gillilan,  83  Vt.  326,  75  Atl.  711,  holding  that  remonstrance  against  licensing 
sale  of  liquor  must  be  against  application  of  designated  person,  and  not  merely 
against  licensing  sale  on  certain  street. 

Cited  in  footnote  to  State  ex  rel.  Galle  v.  New  Orleans,  67  L.R.A.  70,  which 
denies  right  to  refuse  liquor  license  on  objection  of  minority  property  holders 
or  on  ground  that  no  more  barrooms  are  needed. 
Withdrawal  of  names   from   remonstrance  or  consent. 

Followed  in  Cain  v.  Allen,  168  Ind.  18,  79  N.  E.  896,  holding  that  a  remon- 
strator  has  no  right  to  withdraw  his  name  after  the  time  prescribed  by  the 
statute  for  filing  the  remonstrance. 

Cited  in  Sutherland  v.  McKinney,  146  Ind.  612,  45  N.  E.  1048;  Grelle  v.  Wright, 
145  Ind.  699,  44  N.  E.  1119;  Thompson  v.  Hiatt,  145  Ind.  531,  44  N.  E.  486,— 
denying  right  to  withdraw  name  from  remonstrance  against  granting  liquor  li- 
cense, after  period  of  limitation  for  filing  has  commenced  to  run;  White  v.  Pri- 
fogle,  146  Ind.  64,  44  N.  E.  926,  holding  signers  to  remonstrance  against  liquor 
license  cannot  withdraw  names  after  beginning  of  Friday  next  preceding  Monday 
on  which  regular  session  of  board  of  commissioners  begins;  Sauntman  v.  Maxwell. 

154  Ind.  124.  54  X.  E.  397,  holding  remonstrants  against  granting  drainage  peti- 
tion cannot  withdraw  names  after  expiration  of  ten  days  following  filing  of  peti 
tion;  Re  Adriance.  59  App.  Div.  449,  69  N.  Y.  Supp.  314.  holding  consent  of  prop 
erty  owner  to  use  of  premises  for  sale  of  liquors,  revokable  at  any  time  before 
same  has  been  acted  upon  by  county  treasurer;   Kane  v.  Grady,  123  Iowa,  263. 
98  N.  W.  771,  holding  that  property  owner's  consent  to  sale  of  liquor  may  hr- 
revoked  at  end  of,  but  not  during,  year  for  which  tax  paid;  Bordwell  v.  Dills,  70 
_\rk.   179,  66  S.  W.  646,  denying  right  of  signer  of  petition  to  prohibit  sale  of 
liquor  within  3  miles  of  schoolhouse,  to  withdraw  his  name  after  filing  of  peti- 
tion, without  leave  of  court;  Lee  v.  Shull,  172  Ind.  312,  88  N.  E.  521,  holding 
an  execution  and  filing  of  withdrawal  from  a  filed   remonstrance,  removes  th<- 
names  of  the  signers  from  the  remonstrance  where  done  before  the  proper  day  for 
filing  remonstrance  arrives;  Sexton  v.  Goodwine,  33  Ind.  App.  331,  70  N.  E.  999. 
holding   that  a  withdrawal   cannot  be  had  on  a  remonstrance  filed  on  the  be- 
ginning day   of  the  three  day  period;    Davis  v.   Affleck,   34  Ind.   App.  575,   73 
N.  E.  283,  holding  that  the  signing  of  an  instrument  filed  with  board  of  com- 
missioners  in  proper  time,  reciting  that  signers  revoked  every  appointment  of 
agent  or  attorney  to  sign  their  names  to  a  remonstrance  is  an  affirmative  act 
sufficient  to  remove  their  names  from  a  remonstrance:  Koerber  v.  Ionia  County, 

155  Mich.   684,   120   N.   W.   8,   holding   that   signatures   can   not   be  withdrawn 
from  remonstrance  without  cause  after  remonstrance  becomes  of  record,  under 
statute  providing  for  withdrawal   for   fraud:    Sedalia  ex   rel.   Gilsonite   Constr. 
Co.  v.  Montgomery,  227  Mo.  24,  127  S.  W.  50,  Affirming  100  Mo.  App.  217.  SS 
S.  W.  1014,  on  withdrawal  from   remonstrance:    Thorn  v.  Silver,   174  Ind.  514, 
95-  N.  E.  161,  holding  that  withdrawals  from  drainage  remonstrance,  made  after 
expiration  of  twenty  day  period  for  filing  of  remonstrance,  do  not  affect  such 
remonstrance;  Behler  v.  Ackley,  173  Ind.  177,  89  N".  E.  877,  holding  that  person 
who  withdraws  from  remonstrance  against  granting  to  retail  liquors,  on  Thurs- 
day, may  re-execute  such  remonstrance  on   Friday. 

Cited  in  note  (11  L.R.A.  (X.S.)  377)  on  right  to  withdraw  names  from  peti- 
tion or  remonstrance. 
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Distinguished  in   Kaopfi  v.  Gilsonite  Roofing  &  Paving  Co.  92  Mo.  App.  289, 
holding   signer   of   remonstrance    against   paving   street   cannot   withdraw   name 
after  filing. 
Wearing'  of  badge  of  secret  society  by  one  not  member. 

Cited  in  Hammer  v.  State,  173  Ind.  204,  24  L.R.A.(N.S.)  795,  140  Am.  St. 
Rep.  248,  89  N.  E.  850,  21  Ann.  Cas.  1034,  holding  that  no  constitutional  privi- 
leges or  immunities  are  denied  citizen  by  forbidding  him  to  wear  badge  of  secret 
society  of  which  he  is  not  member. 

33  L.  R.  A.  332,  HAVEMEYER  v.  DAHN,  48  Neb.  536,  58  Am.  St.  Rep.  706,  67 

N.  W.  489. 
Capacity  to  witness  or  take   acknowledgment. 

Cited  in  Holmes  v.  Hull,  50  Neb.  657,  70  N.  W.  241,  questioning  whether 
agent  of  mortgagee  is  disqualified  from  signing  as  witness  or  taking  acknowledg- 
ment of  mortgage;  Wilson  v.  Griess,  64  Neb.  795,  90  N.  W.  866,  holding  cashier, 
who  is  also  a  director  and  stockholder,  incompetent  to  take  acknowledgment  of 
mortgage  to  bank:  National  Cash  Register  Co.  v.  Lesko,  77  Conn.  281,  58  Atl. 
967,  holding  that  selling  agent  is  not  disqualified  from  taking  acknowledged  agree- 
ment from  purchaser  as  notary  public  to  conditional  contract  merely  because  of 
his  connection  with  the  transaction;  Banking  House  of  A.  Castetter  v.  Stewart, 
70  Neb.  817,  98  N.  W.  34,  holding  cashier  not  disqualified  to  take  acknowledg- 
ments to  transactions  in  which  bank  owner  is  interested  even  though  he  be  also 
the  son-in-law  of  the  latter. 

Cited  in  footnotes  to  Donovan  v.  St.  Anthony  &  D.  Elevator  Co.  46  L.  R.  A.  721, 
'vliicli  holds  mortgagee  disqualified  as  witness  to  chattel  mortgage;  Horbach  v. 
Tyrrell,  37  L.  R.  A.  434,  which  holds  notary  public  not  disqualified  to  take 
acknowledgment  of  mortgage  to  corporation  of  which  he  is  secretary  and  treas- 
urer; Read  v.  Toledo  Loan  Co.  62  L.  R.  A.  790,  which  holds  officer's  act  in  taking 
and  certifying  acknowledgment  of  mortgage  ministerial,  and  not  judicial;  Black- 
man  v.  Henderson,  56  L.  R.  A.  902,  which  holds  record  of  mortgage  in  name  of 
fictitious  person,  acknowledged  before  mortgagor,  not  constructive  notice  to 
subsequent  purchasers;  Fair  v.  Citizens'  State  Bank,  67  L.R.A.  851,  which  holds 
fact  that  chattel  mortgage  duly  filed  and  otherwise  regular  imparts  notice 
notwithstanding  fact  that  notary  public  who  administered  oath  was  a  stock- 
holder in  the  mortgage  corporation. 

Annotation  cited  in  note  (23  L.R.A.  (N.S. )  1075)  on  acknowledgment  of  cor- 
porate instrument  before  stockholder  or  officer. 

Annotation  in  33  L.  R.  A.  332,  referred  to  particularly  in  Iron  Belt  Bldg.  &  L. 
Asso.  v.  Groves,  96  Va.  140,  31  S.  E.  23,  holding  grantee  in  deed,  or  beneficiary 
thereunder,  incapable  of  taking  or  certifying  acknowledgment. 
Conveyance   of   homestead. 

Cited  in  Buettgcnbach  v.  Gerbig,  Neb.  (Unof.)  892,  90  N.  W.  654,  requiring 
conveyance  of  homestead  to  be  signed  by  both  husband  and  wife  to  be  valid; 
Palmer  v.  Sawyer,  74  Neb.  112,  103  N.  W.  1088,  12  Ann.  Cas.  715,  on  the  same 
point:  Solt  v.  Anderson,  71  Neb.  828,  99  N.  W.  678,  holding  parol  evidence  in- 
admissible to  show  an  acknowledgment  to  an  incumbrance  on  a  homestead  it 
being  required  to  be  in  writing  on  face  of  the  instrument  in  form  of  a  certificate; 
Weatherington  v.  Smith,  77  Neb.  366,  13  L.R.A.(N.S.]i  434,  124  Am.  St.  Rep. 
855,  109  N.  W.  381,  holding  void  a  grant  of  homestead  by  wife  who  has  aban- 
doned it,  while  husband  is  absent  therefrom  taking  treatment  for  mental  dis- 
order; Kimmerly  v.  McMichael,  83  Neb.  794,  120  N.  W.  487,  on  invalidity  of 
homestead  mortgage  not  signed  by  mortgagor's  wife. 
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33  L,  R.  A.  338,  COOPER  v.  HAMILTON  PERPETUAL  BLDG.  &  L.  ASSO.  97 

Term.  285,  56  Am.  St.  Rep.  795,  37  S.  W.  12. 
Capacity   to   take   acknowledgment. 

Cited  in  Iron  Belt  Bldg.  &  L.  Asso.  v.  Groves,  96  Va.  140,  31  S.  E.  23,  holding 
grantee  in  deed,  or  beneficiary  thereunder,  incompetent  to  take  acknowledgment; 
Reed  Fertilizer  v.  Thomas,  97  Tenn.  480,  37  S.  W.  220,  holding  acknowledgment  of 
deed  of  trust  before  deputy  clerk,  who  is  beneficiary,  irregular,  but  not  void; 
Ardmore  Nat.  Bank  v.  Briggs  Machinery  &  Supply  Co.  20  Okla.  442,  23  L.R.A. 
(N.S.)  1084,  129  Am.  St.  Rep.  747,  94  Pac.  533,  16  Ann.  Cas.  133,  holding 
the  taking  of  acknowledgment  to  a  trust  deed  by  corporation  to  be  a  ministerial 
act  which  can  be  done  by  notary  public  who  is  director,  stockholder  and  treasurer 
of  the  corporation  at  the  time. 

Cited  in  footnotes  to  Read  v.  Toledo  Loan  Co.  62  L.R.A.  790,  which  holds 
officer's  act  in  taking  and  certifying  acknowledgment  of  mortgage  ministerial, 
and  not  judicial ;  Fair  v.  Citizens'  State  Bank,  67  L.R.A.  851,  which  holds  fact 
that  chattel  mortgage  duly  filed  and  otherwise  regular  imparts  notice  notwith- 
standing fact  that  notary  public  who  administered  oath  was  a  stockholder  in 
the  mortgagee  corporation. 

Ctied  in  notes  (33  L.R.A.  335,  339)  on  right  of  interested  persons  to  take 
acknowledgment:  (108  Am.  St.  Rep.  547)  aa  to  when  defects  in  certificate  of 
acknowledgment  are  fatal:  (23  L.R.A. (N.S.)  1077)  on  acknowledgment  of  cor- 
porate instrument  before  stockholder  or  officer;  (58  Am.  St.  Rep.  709)  on  dis- 
qualification of  officer  to  take  acknowledgment. 

Disapproved  in  effect  in  Ogden  Bldg.  &  L.  Asso.  v.  Mensch,  196  111.  565,  89  Am. 
St.  Rep.  330,  63  N.  E.  1049,  Affirming  99  111.  App.  70;  Bexar  Bldg.  &  L.  AMo. 
v.  Heady,  21  Tex.  Civ.  App.  155,  50  S.  W.  1079;  Hayes  v.  Southern  Home  Bldg. 
&  L.  Asso.  124  Ala.  668,  82  Am.  St.  Rep.  216,  26  So.  527,  — holding  stockholder 
in  lending  corporation  disqualified  to  conduct  or  certify  separate  examination 
and  acknowledgment  of  wife  upon  mortgage  of  homestead. 
Conveyance  or  encumbrance  of  homestead. 

Ctied  in  note  (95  Am.  St.  Rep.  942)  on  effect  of  conveyance  or  encumbrance 
of  homestead  by  one  spouse  only. 

33  L.  R.  A.  341,  STATE  ex  rel.  ST.  LOUIS,  K.  &  S.  R.  CO.  v.  WEAR,  135  Mo. 

230,  36  S.  W.  357,  658. 
Writ   of   prohibition,   and    superintending   control. 

Cited  in  Weaver  v.  Toney,  107  Ky.  431,  50  L.  R.  A.  108,  54  S.  W.  732,  holding 
writ  of  prohibition,  to  prevent  determination  of  proceedings  for  contempt 
against  parties  violating  injunction,  authorized  where  injunction  issued  unneces- 
sarily without  notice;  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson.  103  \Yi-.  (US, 
51  L.  R.  A.  60,  79  N.  W.  1081,  sustaining  independent  power  of  supreme  court 
in  exercise  of  superintending  control  to  use  mandamus  and  other  ancient  writs 
to  restrain  excesses  and  quicken  neglects  of  inferior  courts;  State  ex  rel.  Larew 
v.  Sale,  188  Mo.  497,  87  S.  W.  967.  holding  that  a  writ  of  prohibition  will  issue 
to  prevent  circuit  court  from  suspending  an  attorney  from  practice  on  mere 
production  of  record  of  his  conviction  for  an  indictable  offense  pending  his  ap- 
peal with  stay  of  execution;  State  ex  rel.  McNamee  v.  Stobie,  194  Mo.  47  !>2 
S.  W.  191,  holding  prohibition  not  to  lie  to  prevent  justice  of  the  peace  from 
exercising  jurisdiction  over  prosecution  of  policeman  for  forcible  entry  merely 
because  such  policeman  could  have  entered  as  private  citizen ;  State  ex  rel. 
Kochtitzky  v.  Riley,  203  Mo.  192,  12  L.R.A.  i  N.S.)  905.  101  S.  W.  567,  holding 
writ  of  prohibition  will  not  issue  to  prevent  change  of  venue  for  erroneous  pro- 
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cedure  where  court  granting  change  has  jurisdiction;  State  ex  rel.  Sullivan  v. 
Reynolds,  209  Mo.  178,  15  L.R.A. (N.S.)  968,  123  Am.  St.  Rep.  468,  107  S.  W. 
487,  14  Ann.  Cas.  198,  holding  prohibition  lies  to  prevent  receiver  appointed  by 
court  of  concurrent  jurisdiction  from  taking  possession  of  property  in  custody 
of  another  court  of  competent  jurisdiction  pending  an  appeal  to  decide  which 
receiver  is  entitled  to  control  of  the  property;  State  ex  rel.  Pullman  v.  Fort, 
107  Mo.  App.  335,  81  S.  W.  476,  holding  court  can  prohibit  the  circuit  court 
from  acting  without  its  jurisdiction,  in  preventing  county  court  from  issuing 
a  dramshop  license  where  jurisdiction  appears  on  face  of  the  order  granting  the 
license;  State  ex  rel.  Meador  v.  Williams,  117  Mo.  App.  567,  92  S.  W.  151,  on 
the  allowance  of  prohibition  in,  case  of  very  close  question  as  to  existence  of 
jurisdiction  but  denying  prohibition  for  error  in  overruling  a  plea  of  former 
adjudication;  State  ex  rel.  Heinsworth  v.  Shannon,  130  Mo.  App.  94,  108  S.  W. 
1097,  denying  prohibition  to  prosecution  under  ordinance  on  grounds  of  its  in- 
validity where  an  appeal  from  judgment  of  police  judge  is  provided  by  statute; 
State  ex  rel.  Haskell  v.  Huston,  21  Okla.  805,  97  Pac.  982,  allowing  prohibition 
to  prevent  court  from  further  hearing  a  case  instituted  by  attorney  general 
without  request  by  Governor,  after  motion  made  by  governor  to  dismiss;  State 
ex  rel.  First  Nat.  Bank  v.  Albany  County,  12  Wyo.  552,  76  Pac.  680,  denying 
prohibition  where  it  does  not  appear  that  objection  was  made  in  lower  court 
to  the  alleged  excess  of  jurisdiction. 

Cited   in   notes    (51   L.R.A.   109)    on   superintending   control   and   supervisory 
jurisdiction  of  superior  over  inferior  or  subordinate  tribunal;    (111  Am.  St.  Rep. 
935,  962,  963,  967)   on  writ  of  prohibition. 
Appointment    of    receivers. 

Cited  in  Tuttle  v.  Blow,  176  Mo.  171,  98  Am.  St.  Rep.  488,  75  S.  W.  617,  hold- 
ing that  receiver  should  be  appointed  without  notice  only  in  cases  of  great 
emergency;  Rees  v.  Andrews,  169  Mo.  189,  69  S.  W.  4,  holding  notice  necessary 
before  taking  property  out  of  possession  of  one  litigant  and  putting  in  possession 
of  receiver;  Chambers  v.  Oehler,  107  Iowa,  158,  77  N.  W.  853,  holding  appoint- 
ment of  receiver  of  property  of  solvent  resident  without  notice,  error;  State  ex 
rel.  St.  Louis  &  K.  R.  Co.  v.  Hirzel,  137  Mo.  446,  37  S.  W.  921,  holding  appeal 
from  order  refusing  to  vacate  appointment  of  receiver,  with  approved  statutory 
bond,  operates  to  release  property  from  custody  of  receiver;  State  ex  rel.  Ameri- 
can Lead  &  Baryta  Co.  v.  Bearing,  184  Mo.  661,  84  S.  W.  21,  on  the  placing 
of  property  in  hands  of  receiver  in  court  of  equity  without  notice  to  person 
in  possession. 

Cited  in  note  (72  Am.  St.  Rep.  32,  38,  57)  as  to  when  appointment  of  receiver 
is  proper. 

Distinguished   in  Threadgill    v.   Colcord,   16   Okla.   459,   85   Pac.   703,   holding 
that  validity   of  the  appointment  of   receiver  can   not  be   attacked  collaterally 
in  an  action  to  collect  amount  of  a  bid  made  at  receivers'  sale. 
Liability    for    receivership    expenses. 

Cited  in  Hendrie  &  B.  Mfg.  Co.  v.  Parry,  37  Colo.  365,  86  Pac.  113,  holding 
plaintiff  causing  appointment  of  a  receiver  not  liable  for  expenses  of  receiver 
in  wrongfully  operating  mines  placed  under  his  control,  as  costs  in  an  action 
resulting  in  favor  of  receiver  such  expenses  not  being  taxable  as  costs  against 
either  party  to  the  action;  Bellamy  v.  Washita  Valley  Teleph.  Co.  25  Okla.  20, 
25  L.R.A. (N.S.)  412,  105  Pac.  340,  holding  that  plaintiff  may  be  taxed  with 
costs  of  receivership  where  decree  gives  plaintiff  nothing  and  orders  property 
returned  to  defendant. 
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Writ   of   assistance. 

Cited  in  Sills  v.  Goodyear,  88  Mo.  App.  320,  holding  writ  of  assistance  will 
not  issue  for  enforcement  of  judgment  in  action  of  forcible  entry  and  detainer,  as 
against  one  not  party,  and  who  acquired  possession  prior  to  institution  of  suit. 
Contempt  of  court. 

Cited  in  Ex  parte  Tinsley,  37  Tex.  Crim.  Rep.  527,  66  Am.  St.  Rep.  818,  40  S. 
W.  306,  upholding  commitment  for  disobedience  of  order  of  court  to  turn  over 
property  to  receiver,  where  court  had  jurisdiction  to  make  order,  notwithstanding 
part  of  property  not  in  possession  of  accused;  Chambers  v.  Oehler,  107  IOWM. 
158,  77  N.  W.  853,  holding  disobedience  of  subpoena  justified,  when  alleged  cause 
to  which  witness  summoned  not  pending;  State  v.  Lucksinger,  79  Mo.  App.  293. 
holding  denial,  under  oath,  of  possession  of  papers  ordered  to  be  produced,  suf- 
ficient to  vacate  order;  United  States  v.  Atchison,  T.  &  S.  F.  R.  Co.  142  Fed. 
182,  holding  that  contempt  cannot  be  predicated  on  an  injunction  against  re- 
bates issuing  from  a  United  States  Circuit  Court  such  court  not  having  juris 
diction. 

Cited  in  note    (16  L.R.A.  (N.S.)    1066)    on  disobedience  of  void  order  as  con- 
tempt. 
Appeal;    abuse    of    discretion. 

Cited  in  Haven  v.  Missouri  R.  Co.  155  Mo.  225,  55  S.  W.  1035,  holding  order 
granting  plaintiff  new  trial  not  reviewable,  except  when  discretion  of  trial  court 
arbitrarily  exercised;  Pullis-v.  Pullis  Bros.  Iron  Co.  90  Mo.  App.  251,  refusing  to 
reverse  order  taxing  counsel  fees,  for  services  rendered  receiver,  against  losing  par- 
ty in  application  for  receiver,  in  absence  of  abuse  of  discretion. 

33  L.  R.  A.  351,  JEFFRIS  v.  F1TCHBURG  R,  CO.  93  Wis.  250,  57  Am.  St.  Rep. 

919,  67  N.  W.  424. 
Proof  of  Insolvency. 

Cited  in  F.  H.  Smith  Co.  v.  Louisville  &  N.  R.  Co.  157  Mo.  App.  168,  137 
S.  \\~.  890,  holding  that  failure  to  accept  draft  drawn  for  purchase  price  of 
goods  shipped  is  not  evidence  of  insolvency,  which  is  condition  precedent  to  ex- 
ercise of  right  of  stoppage  in  transitu;  Seigfried  v.  Chicago,  B.  &  Q.  R.  Co.  147 
Mo.  App.  551,  126  S.  W.  798,  holding  that  strict  proof  of  insolvency  is  not  es- 
sential to  exercise  right  of  stoppage  in  transitu. 

Distinguished  in  Shaw  v.  Gilbert,  111  Wis.  176,  86  N.  W.  188,  holding  evidence 
of  financial  distress  and  defaults  in  payment  of  debts,  not  conclusive  proof  of 
insolvency. 

Right    of    stoppage    In    transitu. 

Cited  in  Brewer  Lumber  Co.  v.  Boston  &  A.  R.  Co.  179  Mass.  232,  54  L.  R. 
A.  438,  88  Am.  St.  Rep.  375,  60  X.  E.  548,  upholding  right  of  stoppage  in  tran.silu 
after  acceptance  of  note  of  purchaser  in  payment. 

Cited  in  footnote  to  Johnson  v.  Eveleth,  48  L.  R,  A.  50,  which  holds  logs  sub- 
ject to  stoppage  in  transitu  while  being  driven  down  river  by  log-driving  com- 
pany. 

Cited  in  note    (23  Eng.  Rul.  Cas.  432,  433)    on  termination  of  right  of  stop- 
page in  transitu. 
Constructive   delivery  by   carrier. 

Cited  in  State  v.  Intoxicating  Liquors,  104  Me.  467,  23  L.R.A.  (N.S.)  1022, 
72  Atl.  331,  holding  intoxicating  liquors  shipped  from  out  the  state  and  re- 
maining in  depot  at  destination  are  in  transit  as  interstate  commerce  ?nd  not 
delivered  in  absence  of  special  contract  with  carrier  making  it  agent  of  buyers: 
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Norfolk  Hardwood  Co.  v.  New  York  C.  &  H.  R.  R.  Co.  202  Mass.  162,  88  N.  E. 
664,  holding  the  right  to  stoppage  in  transitu  to  have  terminated  where  lumber 
was  shipped  to  shipper's  order  and  on  arrival  ordered  delivered  to  purchaser  who 
then  leaving  lumber  with  carrier  had  its  destination  changed  though  prior  charges 
had  not  been  paid. 

33  L.  R.  A.  356,  MYERS  v.  HINDS,   110  Mich.   300,  64  Am.   St.  Rep.  345,  68 

N.  W.   156. 
Bicycle    not    carriage. 

Cited  in  Murfin  v.  Detroit  &  E.  PI.  Road  Co.  113  Mich.  676,  38  L.  R,  A.  199, 
67  Am.  St.  Rep.  489,  71  N.  W.  1108,  holding  bicycle  not  within  statute  authorizing 
plank-road  company  to  charge  toll  for  every  vehicle  or  carriage  "drawn  by  one 
animal;"  Richardson  v.  Danvers,  176  Mass.  414,  50  L.  R.  A.  127,  79  Am.  St. 
Rep.  320,  57  N.  E.  688,  holding  bicycle  not  carriage  within  statute  requiring  high- 
ways to  be  kept  in  repair  so  as  to  be  reasonably  safe  for  travelers  with  car- 
riages. 
Vehicles. 

Cited  in  People  v.  Smith,  156  Mich.  174,  21  L.R.A.(N.S.)  41,  120  N.  W.  581, 
16  Ann.  Gas.  607,  holding  a  motor  cycle  to  be  a  vehicle  within  meaning  of  statute 
regulating  use  of  motor  vehicles;  Gagnier  v.  Fargo,  11  N.  D.  77,  95  Am.  St. 
Rep.  705,  88  N.  W.  1030,  holding  city  not  under  duty  to  keep  sidewalk  in  safe 
condition  for  travel  by  bicycle,  though  bicycles  are  allowed  on  sidewalks,  such 
walks  being  for  pedestrians  and  not  vehicles. 
i.ii\vs  governing  use  of  bicycles. 

Cited  in  footnote  to  Moore  v.  District  of  Columbia,  41  L.  R.  A.  208,  which  holds 
reasonableness  of  ordinance  prohibiting  riding  bicycle  with  handle  bars  more 
than  4  inches  below  saddle,  question  of  fact. 

Cited  in  note   (47  L.  R.  A.  293)   on  bicycle  law. 
Res    Ipsa    loquitur. 

Cited  in  note  (32  L.R.A.(N.S.)  1178),  on  applicability  of  res  ipsa  loquitur  to 
injury  by  vehicle  on  highway. 

33  L.  R.  A.  359,  BROWN  v.  FARMERS'  &  M.  NAT.  BANK,  88  Tex.  265,  31  S. 

W.  285. 
Contracts   of   guaranty. 

'  Cited  in  Wattenbarger  v.  Hodges,  38  Tex.  Civ.  App.  332,  85  S.  W.  1013,  hold- 
ing that  where  an  agreement  was  made  to  forfeit  a  sum  greater  than  an  amount 
already  forfeited  to  secure  an  extension  of  time  on  a  contract  by  third  party, 
such  agreement  is  not  an  obligation  to  answer  for  default  of  another. 

Cited  in  footnote  to  Holm  v.  Jamieson,  45  L.  R.  A.  846,  which  holds  guaranty 
of  prompt  payment  of  note  not  annulled  by  judgment  declaring  note  void. 

Cited  in  note  (33  L.  R.  A.  359)  on  statute  of  frauds  as  affecting  guaranty  of 
contract  of  person  under  disability. 

33  L.  R.  A.  364,  ELLIOTT  v.  KITCHENS,   111  Ala.  546,  56  Am.  St.  Rep.  69, 

20  So.  366. 
Running   at    large. 

Cited  in  Donley  v.  Fowler,  147  Mich.  294,  110  N.  W.  1097,  holding  whether 
cattle  were  running  at  large  was  for  the  jury  in  view  of  testimony  that  cattle 
were  turned  into  highway  to  be  driven  to  pasture  and  were  kept  in  sight  by 
owner. 
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Pleading  damages. 

Distinguished  in  Birmingham  R.  Light  &  P.  Co.  v.  Oden,  146  Ala.  503,  41 
So.  129,  holding  that  a  complaint  merely  stating  that  plaintiff's  lot  was  damaged 
on  account  of  construction  by  railway  company  is  demurrable,  under  statute 
allowing  recovery  of  actual  damages  by  abutters. 

33  L.  R.  A.  366,  PINE  BLUFF  WATEH  &  LIGHT  CO.  v.  SCHNEIDER,  62  Ark. 

109,  34  S.  W.  547. 
Negligent    use    of    explosives. 

Cited  in  Pine  Bluff  Water  &  Light  Co.  v.  McCain,  62  Ark.  118,  34  S.  W.  549, 
holding  gas  company  failing  to  repair  leak  in  pipe,  jointly  liable  with  third  person 
lighting  match  to  discover  leak,  for  damages  caused  by  explosion;  Pulaski  Gas- 
light Co.  v.  McClintock,  97  Ark.  582,  32  L.R.A.(N.S.)  829,  134  S.  W.  1189, 
holding  that  gas  company  is  bound  to  use  degree  of  care  commensurate  with 
danger  and  are  liable  for  injury  caused  by  failure  to  do  so  if  injured  person  is 
without  fault. 

Cited  in  footnotes  to  Dow  v.  Winnipesaukee  Gas  &  Electric  Co.  42  L.  R.  A.  569, 
which  holds  proprietor  of  gas  plant  liable  for  damage  to  greenhouse  plants  by 
escaping  gas;  Richmond  Gas  Co.  v.  Baker,  36  L.  R.  A.  683,  which  holds  gas 
company  liable  for  escape  of  gas  from  cracked  elbow  in  pipe  repair  of  which  lias 
been  unsuccessfully  attempted;  Barrickman  v.  Marion  Oil  Co.  44  L.  R.  A.  92, 
which  holds  gas  company  liable  for  furnishing  natural  gas  at  so  great  a  pressure  as 
to  set  building  on  fire;  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  blundering  act  of  employee 
of  other  company;  Vieth  v.  Hope  Salt  &  Coal  Co.  57  L.  R,  A.  410,  which  denies 
liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  on  one's  own 
premises  with  care  and  skill;  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R. 
A.  881,  which  holds  use  of  barrels  formerly  containing  explosive  substance,  for 
shipping  iron,  does  not  render  employer  liable  for  injury  to  employee  by  ex- 
plosion. 

Cited   in  note    (32   L.R.A.(N.S.)    818,   825)    on   liability   of  gas   company   for 
negligence  in  escape  or  explosion. 
Liability  of  master. 

Cited  in  St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Grant.  75  Ark.  585,  88  S.  W.  580.  hold- 
ing railroad  liable  for  injury  to  person  copying  its  box  car  numbers  by  private 
detective  employed  to  stop  such  practice;  Tillar  v.  Reynolds,  96  Ark.  365.  30 
L.R.A.(N.S.)  1046,  131  S.  W.  969,  holding  that  owner  of  convict  farm  is  liable 
for  death  of  convict  caused  by  punishment  inflicted  by  warden,  although  latter 
disobeys  instructions  as  to  severity  of  punishment. 

Cited  in  note    (88   Am.  St.  Rep.  789,   790),  on  liability  of  principal  for   un- 
authorized acts  of  agent. 
Imputed    negligence    of    driver. 

Cited  in  note  (8  L.R.A.(N.S.)  636),  on  imputed  negligence  of  driver  to  passen- 
ger. 

33  L.  R.  A.  369,  OWENS  v.  McNALLY,  113  Cal.  444,  45  Pac.  710. 
Agreements   to   make   gift,    devise,    or    bequest. 

Cited  in  Owens  v.  McNally,  124  Cal.  30,  56  Pac.  615,  upholding  executed  gift 
of  house  and  lot  in  consideration  of  services  rendered  intestate;  Re  Healy,  137 
Cal.  478,  70  Pac.  455,  holding  agreement  to  leave  entire  estate  to  one  heir,  en- 
forceable; Burns  v.  Smith,  21  Mont.  271,  69  Am.  St.  R*p.  653,  53  Pac.  742,  hold- 
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ing  contract  to  leave  one  child's  share  of  estate,  in  consideration  of  promisee  mak- 
ing home  with  promisor,  enforceable  in  equity;  Russell  v.  Agar,  121  Cal.  398, 
66  Am.  St.  Rep.  35,  53  Pac.  926,  refusing  to  enforce  agreement  to  make  good 
by  will  losses  sustained  by  employee  because  of  refusal  of  partnership  with  tes- 
tator's rival  in  business;  McCabe  v.  Healy,  138  Cal.  85,  70  Pac.  1008,  holding 
boy  who  came  to  America  to  live  with  uncle  on  oral  promise  that  he  would  will 
to  him  his  property,  entitled  to  uncle's  property  who  died  intestate  after  boy 
had  lived  with  him  for  seventeen  years  and  no  innocent  third  parties'  rights  inter- 
vened; Bell  v.  Wynian,  147  Cal.  515,  82  Pac.  39  (dissenting  opinion),  on  the 
specific  enforceability  of  written  or  oral  promises  to  make  a  particular  dis- 
position of  property  by  will;  Flood  v.  Templeton,  148  Cal.  378,  83  Pac.  148, 
holding  complaint  not  sufficient  to  show  agreement  to  make  will  was  not  ade- 
quately enforcible  at  law;  Flood  v.  Templeton,  152  Cal.  151,  13  L.R.A.(N.S.) 
582,  92  Pac.  78,  on  same  point;  Schaadt  v.  Mutual  L.  Ins.  Co.  2  Cal.  App.  717, 
74  Pac.  249,  holding  a  promise  to  make  a  particular  disposition  of  property  not 
binding  where  the  only  consideration  was  the  procuring  for  promisor  the 
possession  of  an  insurance  policy  to  which  he  was  already  entitled;  Stewart  v. 
Smith,  6  Cal.  App.  156,  91  Pac.  667.  allowing  specific  performance  of  promise  of 
mother  to  will  estate  in  equal  shares,  to  children  on  consideration  that  they 
convey  their  present  interest  to  her;  Barry  v.  Beamer,  8  Cal.  App.  212,  96  Pac. 
373,  allowing  specific  performance  of  clearly  proved  agreement  to  will  property 
to  complainant  in  consideration  of  personal  services  which  were  fully  performed 
and  where  no  rights  of  innocent  third  persons  had  attached;  Waters  v.  Cline, 
121  Ky.  618,  123  Am.  St.  Rep.  215,  85  S.  W.  29,  holding  that  niece  can  enforce 
an  oral  agreement  in  equity,  made  by  uncle  to  will  her  a  farm  and  buildings  and 
certain  sum  of  money  on  her  consenting  to  live  with  him  though  such  promise 
within  statute  of  frauds;  Best  v.  Gralapp,  69  Neb.  814,  96  N.  W.  641,  5  Ann. 
Cas.  491,  sustaining  an  oral  agreement  on  part  of  father  to  give  his  property  to 
son  for  care  in  old  age  where  son  sold  out  his  business  and  moved  into  state  of 
father's  residence  and  fully  performed  his  duty;  Teske  v.  Dittberner,  70  Neb. 
548,  113  Am.  St.  Rep.  802,  98  N.  W.  57,  holding  binding  an  oral  agreement  to  levy 
realty  to  one  who  has  performed  services  in  consideration  therefor  to  the  extent 
that  he  cannot  be  put  in  statu  quo  otherwise  than  by  an  enforcement  of  such 
agreement;  Bush  v.  Whitaker,  45  Misc.  79,  91  N.  Y.  Supp.  616,  holding  nephew 
entitled  to  specific  performance  of  an  agreement  by  his  uncle  to  leave  him  $1,000 
if  he  would  get  him  a  cane,  where  the  payment  of  the  amount  would  not  prejudice 
the  rights  of  an  adopted  child;  Starnes  v.  Hatcher,  121  Tenn.  344,  117  S.  W. 
219,  decreeing  specific  performance  of  contract  to  leave  property  to  children,  con- 
tractor took  to  live  with  him  and  adopt  though  he  died  not  having  adopted  or 
left  his  property  to  them,  where  they  lived  with  him  and  believed  him  to  be  their 
father  for  years. 

Cited  in  footnotes  to  Clancy  v.  Flusky,  52  L.  R.  A.  277,  which  authorizes  spe- 
cific performance  of  executed  oral  contract  to  convey  land  to  son  for  taking  care 
of  father  for  life,  though  father  left  before  death;  Svanburg  v.  Fosseen,  43 
L.  R.  A.  427,  which  holds  oral  agreement  to  leave  entire  property  at  death  to  mem- 
bers of  promisor's  family  is  rendered  valid  by  their  rendering  services  and  sell- 
ing land  at  sacrifice  for  promisor's  benefit  Bryson  v.  McShane,  49  L.  R.  A.  527, 
which  holds  specifically  enforceable,  executed  oral  contract  to  give  entire  prop- 
erty for  support  during  life  and  burial  after  death. 
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Distinguished   in  Buhler  v.  Trombly,  139  Mich.  568,  .102  N.  W.  647,  holding 
that  a  parol  promise  to  allow  persons  to  live  on  land  for  lifetime  of  promisor  free 
of  rent  and  on  his  death  to  have  the  fee  is  unenforceable  in  the  absence  of  an 
agreement  by  which  promisee  parted  with  something. 
Specific    performance    in   consideration    of    personal    services. 

Cited  in  Brown  v.  Sebastopol,  153  Cal.  707,  19  L.R.A.(N.S.)  182,  96  Pac. 
363,  allowing  specific  performance  to  compel  conveyance  of  land  in  consideration 
for  personal  services  fully  performed;  Re  Hayden,  1  Cal.  App.  77,  81  Pac.  668, 
holding  promisee  of  land,  to  be  given  to  him  for  performance  of  personal  services, 
c-annot  prevent  sale  of  land  by  promisor's  guardian  for  her  maintenance  while 
such  services  are  not  fully  performed;  Hayden  v.  Collins,  1  Cal.  App.  264,  81 
Pac.  1120,  on  specific  enforceability  of  promise  based  on  performance  of  personal 
services,  as  depending  on  complete  performance  of  such  services. 
Specific  performance  as  against  bona  fide  purchaser. 

Cited  in  Bernard  v.  Benson,  58  Wash.  198,   137  Am.  St.  Rep.  1051,   108  Pac. 
439,  holding  that  specific  performance  of  contract  of  sale  will   not  be  decreed, 
as  against  subsequent  bona  fide  purchaser,  who  had  entered  into  possession  and 
made  valuable  improvements  in  good  faith. 
Statute  of  frauds. 

Cited  in  Cordano  v.  Ferretti,  15  Cal.  App.  673,  115  Pac.  657,  holding  that  pay- 
ment of  purchase  price  or  rendition  of  services  is  not,  generally,  such  part  per- 
formance of  parol  agreement  to  convey  land  as  will  take  it  out  of  statute  of 
frauds. 

Cited  in  note  (102  Am.  St.  Rep.  241)  on  contract  for  sale  of  land  within  stat- 
ute of  frauds. 

33  L.  R.  A.  374,  PEOPLE  v.  DE  WINTON,  113  Cal.  403,  54  Am.  St.  Rep.  357, 

45  Pac.  708. 
Arson    under   statute. 

Cited  in  note  (101  Am.  St.  Rep.  26),  on  crime  of  arson,  and  who  may  commit 
same. 

Distinguished  in  People  v.  Fong  Hong,  120  Cal.  686,  53  Pac.  265,  holding  it 
arson  for  person  to  burn  his  own  building  when  rightfully  occupied  by  another. 

Disapproved  in  effect  in  Lipschitz  v.  People,  25  Colo.  267,  55  Pac.  1111,  hold- 
ing wilful  and  malicious  burning  of  "residence  building"  held  by  one  as  trustee 
is  arson,  though  building  not  his  habitation. 

33  L.  R,  A.  376,  TAMPA  WATERWORKS  CO.  v.  CLINE,  37  Fla.  586,  53  Am. 

St.  Rep.  262,  20  So.   780. 
Waters;    riparian    rights    against    unreasonable    appropriation. 

Cited  in  footnotes  to  New  Whatcom  v.  Fairhaven  Land  Co.  54  L.  R.  A.  190, 
which  denies  city's  right  to  appropriate  waters  of  navigable  lake  for  water 
supply  to  injury  of  riparian  owner;  Canton  v.  Shock,  58  L.  R.  A.  637,  which 
holds  city  liable  to  lower  proprietor  for  furnishing  water  to  outside  persons, 
or  for  transportation,  or  unreasonable  amount  to  manufacturers. 

Cited  in  notes   (41  L.  R.  A.  739)   on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream;    (58  L.  R.  A.  241)  on  acquisition 
of  water  supply  by  right  of  eminent  domain. 
Appropriation    of    subsurface    streams. 

Approved  in  Clarke  County  v.  Mississippi  Lumber  Co.  80  Miss.  544,  31  So. 
905,  holding  that  subterranean  waters  will  be  regarded  as  percolating  unless 
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they  are  clearly  from  a  distinct  underground  stream,  whose  existence  is  known  or 
easily  ascertainable ;  Barclay  v.  Abraham,  121  Iowa,  622,  64  L.  R.  A.  256,  100 
Am.  St.  Rep.  365,  96  N.  W.  1080,  holding  burden  of  proving  existence  of  sub- 
terranean stream  on  one  asserting  right  to  its  use,  and  such  existence  not  shown 
by  fact  that  excessive  flow  from  one  well  interferes  with  others;  Miller  v.  Black 
Rock  Springs  Improv.  Co.  99  Va.  756,  86  Am.  St.  Rep.  924,  40  S.  E.  27,  sus- 
taining right  to  dig  ditch  on  one's  own  land,  though  percolating  water  thereby  di- 
verted from  spring  on  adjoining  land. 

Cited  in  Stoner  v.  Patten,  132  Ga.  179,  63  S.  E.  897,  holding  that  spring 
water  passing  into  sink  hole  then  following  well  defined  underground  course  can- 
not be  diverted  from  the  sink  hole  to  damage  of  lower  riparian  owner;  Western 
Maryland  R.  Co.  v.  Martin,  110  Md.  567,  73  Atl.  267,  holding  that  in  order  to 
hold  a  defendant  liable  for  a  diversion  of  subsurface  water  it  must  plainly  appear 
that  such  water  before  diversion  was  accustomed  to  flow  if  not  in  a  fixed  channel 
at  least  in  a  uniform  direction. 

Cited  in  footnotes  to  Brosnan  v.  Harris,  54  L.  R.  A.  628,  which  sustains  right, 
under  statute,  to  appropriate  water  of  spring  without  natural  outlet:  Wheelock 
v.  Jacobs,  43  L.  R.  A.  105,  which  holds  as  percolating  water  which  owners  of 
land  may  appropriate,  small  stream  without  well-defined  channel,  coming  through 
hole  in  bed  rock  below  surface :  Vineland  Irrig.  District  v.  Azusa  Irrig.  Co.  46  L. 
R.  A.  820,  which  holds  subsurface  flow  of  river  through  gravelly  bed  subject  to  legal 
appropriation,  subordinate  to  rights  of  prior  appropriator  of  surface  flow;  Huber 
v.  Merkel,  62  L.  R.  A.  589,  which  holds  that  landowner's  right  to  sink  wells 
and  gather  percolating  water  cannot  be  taken  away  by  legislation,  unless  by 
exercise  of  eminent  domain  or  police  power;  Stillwater  Water  Co.  v.  Farmer,  60 
L.  R.  A.  875,  which  sustains  right  to  injunction  against  landowner  draining, 
collecting,  and  diverting  percolating  waters  solely  to  waste  them;  Smith  v. 
Brooklyn,  45  L.  R.  A.  664,  which  holds  city  liable  for  draining  underground 
sources  of  surface  stream  by  pumping  water  for  city  reservoir ;  Gagnon  v.  French 
Lick  Springs  Hotel  Co.  68  L.R.A.  175,  which  sustains  right  to  interlocutory  in- 
junction against  malicious  pumping  by  owners  of  surface  of  mineral  water  from 
large  subterranean  reservoir  coming  to  surface  in  valuable  springs  on  neigh- 
boring property. 

Cited  in  note   (2  Brit.  Rul.  Cas.  993,  997,  998)   on  character  of  water  flowing 
underground   in  defined  but  unknown  channel. 
Diversion   or   pollution   of   stream. 

Cited  in  footnote  to  Fisk  v.  Hartford,  38  L.  R.  A.  474,  which  denies  riparian 
owner's  right  to  have  sewage  turned  into  stream  above  his  mill. 

Cited  in  note   (37  L.R.A.  (N.S.)    316)   on  right  of  government  to  divert  water 
without  compensation  to  riparian  owner. 
l,ialiilit>    of   water   companies. 

Cited  in  note  ( 81  Am.  St.  Rep.  485 ) ,  on  liability  of  water  companies. 
Percolating?    waters. 

Cited  in  note  (67  Am.  St.  Rep.  665,  666,  670,  671),  on  what  are  percolating 
waters. 

33  L.  R.  A.  384,  OBEAR  v.  FIRST  NAT.  BANK,  97  Ga.  587,  25  S.  E.  335. 
Statutes   of   limitation*   and   of   frauds. 

Approved  in  Thomas  v.  Clarkson,  125  Ga.  76,  6  L.R.A. (N.S.)  662,  54  S.  E.  77, 
holding  that  the  question  of  limitations  being  purely  as  to  remedy  is  governed  by 
lex  fori. 

Cited  in  Delaware  Ins.  Co.  v.  Pennsylvania  F.  Ins.  Co.  126  Ga.  388,  55  S.  E. 
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330,  7  Ann.  Gas.  1134,  on  purpose  of,  and  compliance  with  requisites  of  statute  of 
frauds. 

Cited  in  notes  (48  L.  R.  A.  629)  as  to  when  statute  of  limitations  will  govern 
action  in  another  state  or  country;  (64  L.  R.  A.  120)  on  conflct  of  laws  as  to 
statute  of  frauds;  (6  L.R.A. (N.S.)  660)  on  law  governing  limitation  of  actions  on 
contract. 

33  L.  R.  A.  386,  Ex  parte  ARNOLD,  128  Mo.  256,  49  Am.  St.  Rep.  557,  30  S. 

W.   768,    1036. 
Habeas    corpus    and    prohibition. 

Cited  in  Ex  parte  Neet,  157  Mo.  537,  80  Am.  St.  Rep.  638,  57  S.  W.  1025,  hold- 
ing habeas  corpus  proper  remedy  to  restore  freedom  of  person  imprisoned  for 
act  not  in  contravention  of  law:  Ex  parte  Craig,  130  Mo.  593,  32  S.  W.  1121, 
holding  person  imprisoned  for  violation  of  order  or  judgment  in  excess  of  ju- 
risdiction of  court  may  be  discharged  by  writ  of  habeas  corpus;  State  ex  rel. 
Anheuser-Busch  Brewing  Asso.  v.  Eby,  170  Mo.  525.  71  S.  W.  52,  holding  writ  of 
prohibition  proper  where  criminal  proceedings  are  without  jurisdiction,  because 
based  on  unconstitutional  statute;  Re  Jewett,  69  Kan.  836,  77  Pac.  567,  dis- 
charging person  held  for  contempt  for  refusal  to  obey  an  order  in  civil  proceed- 
ings made  by  a  judge  on  person  and  subject-matter  outside  of  his  district. 

Cited  in  note   (87  Am.  St.  Rep.  180),  on  release  of  prisoner  on  habeas  corpus 
after  judgment  and  sentence. 
Election   contest;    ballots   as   evidence.. 

Cited  in  State  ex  rel.  Funkhouser  v.  Spencer,  164  Mo.  34,  63  S.  W.  1112,  hold- 
ing circuit  court  without  authority,  in  election  contest,  to  order  comparison  of 
ballots  with  voting  lists,  and  that  election  commissioners  certify  results;  Chat- 
ham v.  Mansfield,  1  Cal.  App.  306,  82  Pac.  343,  holding  ballots  inadmissible  as 
evidence  in  election  contest  where  they  were  delivered  to  clerk  in  a  broken  en- 
velope and  left  by  him  for  several  days  in  a  vault  accessible  to  the  public;  Mont- 
gomery v.  Dormer,  181  Mo.  16,  79  S.  W.  913,  holding  certified  clerk's  inspec- 
tion of  ballots  admissible  in  election  contest  as  secondary  evidence  where  ballots 
by  law  are  inadmissible;  State  ex  rel.  Von  Stade  v.  Taylor,  220  Mo.  629,  119 
S.  W.  373,  holding  that  legislature  may  require  secrecy  of  ballot  at  primary 
election  and  a  criminal  court  cannot  order  production  of  ballots  cast  at  such 
election  on  a  prosecution  for  rendering  of  false  returns. 

Cited  in  notes  (33  L.R.A.  386)  on  power  of  court  to  require  boxes  to  be 
produced  or  opened  in  proceedings  other  than  election  contests;  (30  L.R.A. 
(N.S.)  608)  on  scope  and  effect  of  election  law  provisions  for  preserving  ballots. 

Qualified  in  Sone  v.  Williams,  130  Mo.  554,  32  S.  W.  1016,  holding  ballots  pro- 
duced by  lawful  custodian,  and  shown  to  have  been  kept  in  manner  required  by 
law,  admissible  in  evidence,  unless  mutilated. 
Inspection  of  election  records. 

Cited  in  footnote  to  Gleaves  v.  Terry,  34  L.  R.  A.  144,  which  limits  right  to 
examine   records   of   electoral    board    to    part   relating   to    appointment   and    re- 
moval of  certain  officers  or  ordering  new  registration. 
Statement    of    one    thiiiw    in    Constitution    is    exclusion    of   another. 

Cited  in  Henderson  v.  Koenig,  168  Mo.  370,  57  L.  R.  A.  662.  G8  S.  W.  72, 
holding  statute  making  office  of  probate  judge  in  certain  cities  salaried  office  is 
in  conflict  with  constitutional  provision  for  compensation  in  fees  in  pro- 
portion to  population;  State  v.  Bengsch,  170  Mo.  115,  70  S.  W.  710,  holding  desig- 
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nation  in  Constitution  of  property  which  shall  be  exempt  from  taxation  forbids 
exemption  of  other  property. 
Voting    by    ballot. 

Cited  in  United  States  Standard  Voting  Mach.  Co.  v.  Hobson,  132  Iowa,  48, 
7  L.R.A.(N.S.)  517,  119  Am.  St.  Rep.  539,  109  N.  W.  458,  10  Ann.  Gas.  972; 
Detroit  v.  Inspectors  of  Election,  139  Mich.  553,  69  L.R.A.  187,  111  Am.  St.  Rep. 
430,  102  N.  W.  1029,  5  Ann.  Cas.  861;  Elwell  v.  Comstock,  99  Minn.  266,  7 
L.R.A.  (N.S.)  624,  109  N.  W.  698,  9  Ann.  Cas.  270;  Lynch  v.  Malley,  215  111. 
579,  75  N.  E.  723,  2  Ann.  Cas.  837, — holding  that  voting  "by  ballot"  can  be  done 
by  voting  machines  under  constitution. 
—  Secrecy. 

Distinguished  in  ex  parte  148  Ala.  408,  8  L.R.A. (N.S.)  892,  121  Am.  St.  Rep.  67, 
42  So.  676,  holding  a  statute  providing  for  numbering  of  ballots  to  correspond 
with  poll  list  numbers,  for  count  of  ballots  and  certification  of  poll  list  and  for 
sending  statement  of  votes  and  poll  lists  properly  sealed  and  endorsed  to  commis- 
sioners not  violative  of  constitutional  secrecy. 
Numbering-  ballot*. 

Cited  in  note  (8  L.R.A. (N.S. )  888),  on  constitutionality  of  statute  providing 
that  ballots  be  numbered. 

Violation    of    election    lu>v«. 

Cited  in  State  v.  Peyton,  234  Mo.  523,  137  S.  W.  979,  Ann.  Cas.  1912  D,  154, 
holding  that  section  4442,  R.  S.  1909,  relating  to  punishment  for  violating  elec- 
tion laws  was,  by  Primary  Law,  made  applicable  to  primary  elections. 

Contempt. 

Cited  in  note  (16  L.R.A.(N.S.)  1067),  on  disobedience  of  void  order  as  con- 
tempt. 

33  L.  R.  A.  392,  WALSH  v.  STATE,  142  Ind.  357,  41  N.  E.  65. 
Statutes;    unconstitutionally    cured    by    amendment. 

Cited  in  Legler  v.  Paine,  147  Ind.  195,  45  N.  E.  604,  holding  unconstitutional 
feature  of  statute  may  be  cured  by  amendatory  act;  Legler  v.  Paine,  147  Ind.  188, 
45  N.  E.  604,  holding  constitutional  objection  to  statute  making  salaries  of  of- 
ficers of  certain  counties  dependent  upon  amount  of  fees  collected,  cured  by 
statute  extending  operation  of  law  to  all  counties  of  state;  Shilling  v.  State,  158 
Ind.  186,  62  N.  E.  49,  holding  fee  and  salary  lav;  ui  1891  freed  by  amendment 
of  1893  from  original  unconstitutional} ty  as  to  county  auditors,  treasurers,  and 
recorders;  Sudbury  v.  Monroe  County,  157  Ind.  450,  62  N.  E.  45,  sustaining  valid- 
ity of  fee  and  salary  act  of  1891  as  amended  in  1893. 
Validity  of  curative  act. 

Cited  in  Owen  County  v.  Spangler,  159  Ind.  581,  65  N.  E.  743,  holding  act 
providing  that  previous  act  limiting  right  to  issue  bonds  for  highway  improve- 
ments shall  not  apply  to  bonds  of  specified  county  void  as  special  legislation. 
Construction    of   amended   statutes. 

'  Cited  in  Russell  v.  State,  161  Ind.  482,  68  N.  E.  1019,  holding  that  section 
of  statute  amended  is  to  be  regarded,  as  to  matters  thereafter  occurring,  as  if 
it,  instead  of  the  original  section,  had  been  part  of  original  act;  Given  v.  State, 
160  Ind.  557,  66  N.  E.  750,  holding  amended  statute  is  to  be  treated  in  cases 
arising  subsequent  to  amendment,  as  if  it  had  been  enacted  at  date  of  amend- 
ment; Meer  v.  Shelby  County,  26  Ind.  App.  87,  59  N.  E.  184,  holding  that  from 
date  of  amendment  of  fee  and  salary  law,  amended  statute  is  to  be  construed  as  if 
amendment  originally  incorporated  in  it;  Pomeroy  v.  Beach,  149  Ind.  513,  49  X. 
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E.  370,  holding  amendatory  act  providing  for  issue  of  garnishment  process  "in 
all  personal  actions  arising  upon  contract"  is  to  be  construed  with  original  stat- 
ute concerning  attachment,  limiting  issue  of  process  to  cases  where  affidavit  in 
attachment  filed;  State  ex  rel.  Taylor  v.  Mount,  151  Ind.  692,  51  X.  E.  417, 
holding  amendatory  act  extending  term  of  office  of  judges  of  appellate  court, 
though  part  of  original  statute,  cannot  be  given  retroactive  effect  so  as  to  ex- 
tend term  of  judges  previously  elected;  State  ex  rel.  Western  Constr.  Co.  v. 
Clinton  County,  166  Ind.  189,  76  N.  E.  986,  on  construction  of  amendment  as 
taking  place  of  section  amended  and  as  being  a  part  of  act  as  originally  en- 
acted; Cain  v.  Allen,  168  Ind.  17,  79  N.  E.  201,  holding  that  a  section  of  a 
statute  loses  its  place  by  an  amendment  such  amendment  taking  its  place  and 
being  construed  as  though  it  had  formed  a  part  of  the  acts  a^t  the  time  of  the  orig- 
inal enactment;  State  ex  rel.  Railroads  Commission  v.  Adams  Exp.  Co.  171  Ind. 
141,  19  L.R.A.(N.S.)  97,  85  N.  E.  337,  holding  that  an  amendment  to  a  Federal 
statute  bringing  express  companies  within  provision  of  the  statute  takes  the 
subject  of  the  amendment  out  of  the  scope  of  state  legislation  on  the  subject 
covered  by  the  statutes:  Northern  Indiana  R.  Co.  v.  Lincoln  Xat.  Bank,  47  Jnd. 
App.  105,  92  N.  E.  384;  Stiers  v.  Mundy,  174  Ind.  654,  92  N.  E.  374,— holding 
that  amendment  to  statute  operates  from  time  of  taking  effect  as  if  it  had  been 
incorporated  in  original  act. 
N«"»v  matter  in  amendment  of  statute. 

Cited  in  Voss  v.  Waterloo  Water  Co.  163  Ind.  93,  66  L.R.A.  104,  106  Am.  St. 
Rep.  201,  71  N.  E.  208,  2  Ann.  Gas.  978,  raising  but  not  deciding  question  whether 
subject  of  amendatory  act  can  be  enlarged  to  embrace  a  matter  not  covered  by  the 
act  sought  to  be  amended. 
Title    of   legislative   acts. 

Cited  in  English  &  S.  A.  Mortg.  &  Invest.  Co.  v.  Hardy,  93  Tex.  300,  55  S.  W. 
169,  holding  title  of  amendatory  act  referring  to  unconstitutional  section  of  Code 
sufficiently  indicates  subject;  Randolph  County  v.  Henry  County,  27  Ind.  App. 
401,  61  N.  E.  612,  holding  act  entitled,  to  authorize  appointment  of  shorthand 
reporters  for  courts  in  counties  having  stated  population  cannot,  by  amendment 
extending  provisions  to  all  counties  of  state,  be  made  applicable  to  counties  of 
less  population  than  that  stated  in  title. 
Effect  of  decisions  detenu m..:v.  validity  of  statutes. 

Cited  in  Denney  v.  State,  144  Ind.  539,  3i  L.  R.  A.  737,  42  N.  E.  929,  holding 
adjudication  of  circuit  court  of  constitutionality  of  statute  of  no  binding  force 
on  supreme  court;  Gross  v.  Whitley  County,  158  Ind.  534,  58  L.  R.  A.  396,  64% 
N.  E.  25,  holding  erroneous  interpretation  of  statute  in  decision  of  supreme  court, 
afterwards  overruled,  not  authority  for  county  officer  to  charge  and  collect  fees 
and  salary  to  which  law  does  not  entitle  him;  Tucker  v.  State,  163  Ind.  416, 
71  N.  E.  140,  on  the  effect  of  decisions  determining  the  validity  or  invalidity  of 
statutes. 
Presumptions  in  favor  of  validity  of  statute. 

Cited  in  Harmon  v.  Madison  County,  153  Ind.  72,  54  N.  E.  105,  holding  declara- 
tion in  statute  that  salaries  of  county  officers  are  graded  according  to  popula- 
tion and  services  required,  presumed  to  be  based  upon  necessary  information. 
Repeal  by  amendment. 

Cited  in  Dimpfel  v.  Beam,  41  Colo.  28,  91  Pac.  1107,  holding  tax  deed  made  un- 
der statute  after  enactment  of  superseding  amendment  void  on  its  face. 
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33  L.  R.  A.  395,  JENNEY  ELECTRIC  CO.  v.  BRANHAM,  145  Ind.  314,  41  N. 

E.    448. 
Proof   under    common    counts. 

Cited  in  West  v.  Eley,  39  Or.  465,  65  Pac.  798,  holding  complaint  upon  quan- 
tum meruit  for  services  rendered  may  be  supported  by  proof  of  express  contract 
fixing  price;  Hibbard  v.  Wilson,  51  Neb.  440,  71  N.  W.  65,  holding  contract 
admissible  to  prove  value  of  services  rendered,  under  quantum  meruit  count; 
Fulton  County  v.  Gibson,  158  Ind.  483,  63  N.  E.  982,  holding  complaint  in  gen- 
eral assumpsit  against  county  for  work  on  courthouse  not  bad  because  special 
contract  disclosed;  New  Kanawha  Coal  &  Min.  Co.  v.  Wright,  163  Ind.  531, 
72  N.  E.  550,  holding  complaint  sufficient  on  the  quantum  meruit  where  it  alleged 
employment  to  rent  realty  and  collect  rent;  that  realty  had  been  rented  to  re- 
sponsible parties  and  that  plaintiffs  were  discharged  without  payment  of  any 
compensation;  Peden  v.  Scott,  35  Ind.  App.  372,  73  N.  E.  1099,  holding  indebi- 
lat;;s  assumpsit  lies  where  plaintiff  has  fully  performed  a  special  contract  so 
that  the  stipulated  amount  for  such  services  is  due  under  terms  of  the  contract; 
St.  Charles  v.  Stookey,  85  C.  C.  A.  494,  154  Fed.  777,  holding  contracts  to  pay 
certain  amount  for  work  and  materials  are  evidence  of  reasonable  value  of  work 
and  materials  furnished  on  quantum  meruit. 
Expert  testimony. 

Cited  in  Ishenhour  v.  State,  157  Ind.  528,  87  Am.  St.  Rep.  228,  62  N.  E.  40, 
holding  knowledge  of  subject  derived  from  reading  and  conversations  sufficient 
to  qualify  one  to  testify  as  expert  concerning  effect  of  formaldehyde  on  milk. 
Jurors  acting  on  personal  knowledge. 

Cited  in  Cincinnati,  H.  &  I.  R.  Co.  v.  Cregor,  150  Ind.  628,  50  N.  E.  760,  hold- 
ing jurors  may  have  recourse  to  knowledge  of  men  and  their  actions,  in  determin- 
ing credibility  of  witnesses  and  weight  of  evidence;  Morrison  v.  State,  42  Fla. 
156,  28  So.  97,  holding  that  jury,  in  weighing  evidence,  should  use  same  reason, 
judgment,  common  sense,  and  general  knowledge  of  men  and  affairs,  as  they 
do  in  everyday  life;  De  Gray  v.  New  York  &  N.  J.  Teleph.  Co.  68  N.  J.  L.  458, 
53  Atl.  200,  holding  erroneous,  instruction  permitting  jury  to  consider  their  own 
experience  in  determining  whether  telephone  poles,  wires,  etc.,  were  detrimental  to 
market  value  of  abutting  property;  Andrews  v.  Frierson,  144  Ala.  477,  39  So. 
512,  holding  that  where  the  facts  and  circumstances  attending  rendition  and 
nature  of  services  are  developed  by  the  evidence,  the  opinions  of  witnesses  as  to 
value  not  being  conclusive  but  merely  advisory;  Indianapolis  Traction  &  Terminal 
Co.  v.  Beckman,  40  Ind.  App.  104,  71  N.  E.  82,  holding  instruction  that  jury 
may  award  damages  under  evidence  and  their  common  experience  as  men  not 
erroneous  where  followed  by  instruction  that  they  can  do  nothing  outside  of 
the  evidence. 

Cited  in  notes   (31  L.R.A.  496)   on  right  of  jurors  to  act  on  their  own  knowl- 
edge of  facts  in,  or  relevant  to,  issue;    (37  L.R.A. (N.S.)    793,  805),  on  right  of 
jurors  to  act  on  own  knowledge. 
A  strain  pstt. 

Cited  in  Ryan  v.  Parker,  47  Ind.  App.  702,  95  N.  E.  344,  holding  that  assump- 
sit lies  to  recover  for  amount  due  upon  executed  express  contract  for  work  done 
and  material  furnished;  Jackson  v.  Creek,  47  Ind.  App.  550,  94  N.  E.  416,  hold- 
ing that  purchaser  whose  contract  called  for  rents  for  current  year,  if  he  paid 
purchase  money  by  January  1,  may  recover  in  action  for  money  had  and  received, 
and  contract  and  deed  are  proper  evidence. 
L.R.A.  Au.  Vol.  IV.— 64. 
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33  L.  R,  A.  399,  TODD  v.  JOHNSON,  99  Ky.  548,  36  S.  W.  987. 
Officers. 

Cited  in  Neeley  v.  McCollum,  107  Ky.  147,  53  S.  W.  37,  holding  vacancy  in 
office  of  sheriff  cannot  be  filled  at  November  election,  at  which  only  members  of 
Congress  are  to  be  voted  for. 

Cited  in  footnote  to  State  v.  Loechner,  59  L.  R.  A.  916,  which  holds  member  of 
city  board  of  education,  a  ministerial  officer. 
Presidential   electors. 

Followed  in  Donelan  v.  Bird,  118  Ky.  181,  80  S.  W.  796,  holding  presidential 
electors  are  state  officers  within  meaning  of  constitutional  provision  as  to  filling 
vacancies  in  an  elective  office. 

33  L.  R.  A.  404,  BIRKETT  v.  WESTERN  U.  TELEG.  CO.   103  Mich.  361,  50 

Am.  St.  Rep.  374,  61  N.  W.  645. 
Telegraphs;     assnmpslt    for    delay    In     delivery. 

Cited  in  Garland  v.  Western  U.  Teleg.  Co.  118  Mich.  373,  43  L.  R,  A.  282, 
74  Am.  St.  Rep.  394,  76  N.  W.  762,  holding  assumpsit  will  lie  to  recover  dam- 
ages from  telegraph  company  for  failure  to  promptly  transmit  and  deliver  tele- 
gram. 
Limitation   of   liability   In   sending;   telegrams. 

Cited  in  Jacob  v.  Western  U.  Teleg.  Co.  135  Mich.  604,  98  N.  W.  402,  holding 
condition  on  back  of  telegram  limiting  liability  of  telegraph  company  binding 
on  person  sending  telegram  without  ordering  same  to  be  repeated;  Commercial 
Mill.  Co.  v.  Western  U.  Teleg.  Co.  151  Mich.  432,  115  N.  W.  698  (dissenting 
opinion),  on  whether  telegraph  company  can  limit  its  liability  for  negligence  on 
message  sent  to  other  state. 

Cited  in  note  (11  L.R.A.(N.S.)  561,  564,  567),  on  validity  of  limitation  of  lia- 
bility for  unrepeated  telegrams. 
Negligence   in    transmission   of   message. 

Cited  in  Jacob  v.  Western  U.  Teleg.  Co.  135  Mich.  603,  98  N.  W.  402.  holding 
telegraph  company  not  liable  for  delay  of  operator  at  midway  point  in  forward- 
ing unrepeated  message  where  sender  requested  first  operator  to  send  before 
certain  hour. 

Cited  in  footnote  to  Coit  v.  Western  U.  Teleg.  Co.  53  L.  R.  A.  678,  which 
holds  transmission  of  telegram  while  wires  working  badly  not  gross  negligence  if 
wires  working  well  when  actually  sent. 

Cited  in  note  (67  L.R.A.  154),  on  duty  of  telegraph  company  to  notify  sender 
if  message  cannot  be  promptly  transmitted  or  delivered. 

33  L.  R.  A.  408,  ACKENHAUSEN  v.  PEOPLE'S  SAV.  BANK,  110  Mich.  175, 

64   Am.   St.    Rep.    338,    68    N.    W.    118. 
Banks;    repayment   of   deposits. 

Cited  in  Sherwood  v.  Home  Sav.  Bank,  131  Iowa,  535,  109  N.  W.  9,  holding 
savings  bank  accepting  note  and  mortgage  for  safe  keeping  liable  for  negligent 
loss  of  same. 

Cited  in  footnote  to  Ladd  v.  Augusta  Sav.  Bank,  58  L.  R.  A.  288,  which  re- 
quires savings  bank  to  exercise  reasonable  care  to  prevent  loss  to  depositor  by 
payment  to  unauthorized  person. 

Cited  in  notes  (69  L.R.A.  326),  on  liability  of  savings  bank  for  payments  to 
fraudulent  claimants;  (105  Am.  St.  Rep.  731,  746)  on  duties  of  savings  banka 
toward  depositors. 
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Effect    of   bank   rules. 

Cited  in  Vincent  v.  Port  Huron  Sav.  Bank,  147  Mich.  443,  111  N.  W.  90  (dis- 
senting opinion),  on  rules  of  savings  bank  as  contract  between  bank  and  de- 
positor. 

Cited  in  footnote  to  Ladd  v.  Augusta  Sav.  Bank,  58  L.  R.  A.  288,  which  holds 
depositor  bound  by  rules  in  bank  book. 
Gift   of  bank   deposit. 

Cited  in  Peninsular  Sav.  Bank  v.  Wineman,  123  Mich.  260,  81  N.  W.  1091,  hold- 
ing mere  deposit  in  name  of  another,  unaccompanied  by  acts  or  declarations  in- 
dicating intention  to  donate  fund,  not  sufficient  proof  of  gift. 

33  L.  R.  A.  411,  MORRILL  v.  PALMER,  68  Vt.  1,  33  Atl.  829. 
Adoption    of   common    law   of   England. 

Cited  in  New  England  Trout  &  Salmon  Club  v.  Mather,  68  Vt.  357,  33  L.  R. 
A.  575,  35  Atl.  323,  dissenting  opinion  by  Thompson,  J.,  who  holds  that  parts 
of  common  law  of  England  repugnant  to  state  Constitution  are  not  common  law 
of  Vermont. 
Validity  of  marriage. 

Cited  in  Furth  v.  Furth,  97  Ark.  275,  133  S.  W.  1037,  Ann.  Gas.  1912  D,  595, 
holding  that  common-law  marriages  have  never  been  recognized  as  valid  in  this 
state;  Batty  v.  Greene,  206  Mass.  564,  138  Am.  St.  Rep.  407,  92  N.  E.  715,  to  the 
point  that  intentional  concealment  by  woman  of  fact  that  she  had  husband  liv- 
ing from  whom  she  was  not  divorced  is  fraud  sufficient  to  set  aside  subsequent 
marriage. 

Cited  in  footnotes  to  University  of  Michigan  v.  McGuckin,  57  L.  R.  A.  917, 
which  holds  lawful  marriage  shown  between  persons  whose  cohabitation  original- 
ly meretricious,  by  continued  cohabitation  after  disability  removed,  and  birth 
of  children  baptized  as  legitimate ;  Hilton  v.  Roylance,  58  L.  R.  A.  723,  which  sus- 
tains sealing  for  time  and  eternity,  under  Mormon  marriage  ceremony. 

Cited  in  notes  (17  Eng.  Rul.  Cas.  170),  on  what  constitutes  a  valid  marriage; 
(79  Am.  St.  Rep.  364),  on  what  marriages  are  void;  (124  Am.  St.  Rep.  122), 
on  common-law  marriages;  (2  L.R.A.  (N.S.)  355),  on  effect  on  common-law  mar- 
riage of  statute  regulating  marriage;  (3  L.R.A. (N.S.)  245),  on  effect  of  re- 
moval of  impediment  to  marriage  after  cohabitation  begun. 
Kiuhts  of  parties  to  void  marriage. 

Cited  in  footnotes  to  Payne's  Appeal,  33  L.  R.  A.  418,  which  denies  rights  in 
married  woman's  estate  of  one  deceived  into  assuming  relation  of  husband  by 
representation  that  she  was  single;  Werner  v.  Werner,  41  L.  R.  A.  349,  which 
holds  division  of  property  between  persons  who  have  lived  together  as  husband 
and  wife  within  power  of  court  on  annulling  marriage  for  prior  marriage;  Deeds 
v.  Strode,  43  L.  R,  A.  207,  which  denies  right  to  recover  for  contracting  venereal 
disease  from  one  with  whom  married  woman  living  under  marriage  void  because 
former  husband  living. 

Cited   in  note    (36   L.R.A. (N.S.)    838),   on   right   to   invoke  aid  of  court  to 
determine  rights  to  property  accumulated  by  parties  living  in  illicit  relation. 
Action    for   inducing-    void    marriag-e. 

Cited  in  Sears  v.  Wegner.  150  Mich.  393,  14  L.R.A. (N.S.)  821,  114  N.  W.  224, 
holding  action  for  fraud  and  deceit  for  inducing  woman  to  inarry  sounds  in  tort. 
Statute  of  limitations. 

Cited  in  footnotes  to  Smith  v.  Blachley,  53  L.  R.  A.  849,  which  holds  running 
of  limitation  against  action  to  recover  back  money  not  prevented  by  fraud,  un- 
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less  investigation  prevented  by  affirmative  efforts;  Mereness  v.  First  Nat.  Bank, 
51  L.  R.  A.  410,  which  holds  running  of  limitations  on  demand  certificate  of 
deposit  not  interrupted  by  bank's  misrepresentations  in  denial  of  liability;  Piet- 
sch  v.  Milbrath,  68  L.R.A.  945,  which  holds  that  the  fraudulent  concealment  of 
a  cause  of  action  at  law  will  not  prevent  running  of  limitations  where  the  statute 
expressly  states  that  it  shall  not  run  under  such  circumstances  in  equity  cases. 
Wife's  competency  n-  -witness  ;iu:iin>t  hnsband. 

Cited  in  footnote  to  People  v.  Curiale,  59  L.  R,  A.  588,  which  denies  wife's 
competency  to  testify  to  offenses  committed  by  husband  on  her  before  marriage. 
Appeal;  form  of  exception. 

Cited  in  Paul  v.  Cragnaz,  25  Nev.  325,  60  Pac.  983,  and  Jones  v.  Ellis,  08 
Vt.  548,  35  Atl.  488,  holding  general  exception  to  whole  charge  of  court  to  jury 
cannot  be  sustained  on  appeal,  if  charge  not  erroneous  in  all  respects;  Luce  v. 
Hassam,  76  Vt.  454,  58  Atl.  725,  holding  general  exception  to  refusal  of  court  to 
charge  as  requested  will  not  be  sustained  on  appeal  when  requests  are  numerous 
and  some  are  complied  with  in  whole  or  in  part. 

33  L.  R.  A.  418,  PAYNE'S  APPEAL,  65  Conn.  397,  48  Am.  St.  Rep.  215,  32  Atl. 

948. 
Rig-lit   of  action   for   damages   from    -void   marriage. 

Cited  in  footnote  to  Deeds  v.  Strode,  43  L.  R.  A.  207,  which  denies  right  to  re- 
cover for  contracting  venereal  disease  from  one  with  whom  married  woman  liv- 
ing under  marriage  void  because  former  husband  living. 

Cited  in  note  (33  L.  R.  A.  411)  on  fraudulent  inducement  by  one  party  to  void 
marriage  as  ground  of  civil  action  in  favor  of  other  party. 
Survival  of  actions. 

Cited  in  Whitten  v.  Bennett,  77  Fed.  273,  holding  action  for  false  imprison- 
ment not  maintainable  against  executor  of  wrongdoer,  although  law  provides  for 
survival  of  such  actions;  Webber  v.  St.  Paul  City  R,  Co.  38  C.  C.  A.  84,  97  Fed. 
145,  holding  right  of  action  for  breach  of  contract  of  street  railway  to  carry 
passenger  safely  does  not  survive  death  of  injured  party. 
Marriage  relation. 

Cited  in  Mathewson  v.  Mathewson,  79  Conn.  25,  5  L.R.A. (N.S.)  613,  63  Atl. 
285,  6  Ann.  Gas.  1027,  on  nature  of  relation  of  husband  and  wife. 

33  L.  R.  A.  423,  LITTLE  v.  CHICAGO,  ST.  P.  M.  &  O.  R.  CO.  65  Minn.  48,  60 

Am.  St.  Rep.  421,  67  N.  W.  846. 
Actions    affecting    property    in    another    state. 

Cited  in  Peyton  v.  Desmond,  63  C.  C.  A.  651,  129  Fed.  4,  holding  action  for 
value  of  lumber  manufactured  from  trees  wrongfully  cut  and  removed  from 
owner's  land,  transitory;  Hodges  v.  Hunter  Co.  61  Fla.  288,  34  L'.R.A.(N.S.)  997, 
54  So.  811,  holding  that  action  for  damages  for  cutting  trees  on  land  of  plaintiff 
in  another  state  is  maintainable  here;  Kentucky  Coal  Lands  Co.  v.  Mineral  De- 
velopment Co.  191  Fed.  917,  holding  that  actions  for  trespass  on  land  by  cutting 
timber,  is  of  local  nature,  and  can  only  be  brought  in  Federal  court  in  district 
in  which  land  is  located. 

Cited  in  footnote  to  Schmaltz  v.  York  Mfg.  Co.  59  L.  R.  A.  907,  which  sustains 
jurisdiction  in  equity  in  one  state  of  suit  by  citizen  to  enjoin  other  citizen  from 
removing  alleged  fixtures  from  land  in  another  state  on  which  former  has  mort- 
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Cited  in  note  (26  L.R.A.  (N.S.)  938)  on  jurisdiction  of  action  for  damages  for 
breach  of  contract,  or  for  tort  concerning  realty  in  another  state  or  country. 

33  L.  R,  A.  427,  Re  STEWART,  65  Minn.  515.  68  N.  W.  208. 
Public   use   -within    power   of  eminent    domain. 

Cited  in  Fohl  v.  Sleepy  Eye  Lake,  80  Minn.  71,  82  S.  W.  1097,  holding  necessity 
for  extension  of  street  over  railroad  right  of  way  not  open  to  judicial  review; 
Ryan  v.  Louisville  &  N.  Terminal  Co.  102  Tenn.  118,  45  L.  R.  A.  306,  50  S.  W. 
744,  holding  terminal  facilities  for  accommodation  of  all  railroads  running  into 
city  is  public  use  within  power  of  eminent  domain;  State  ex  rel.  Utick  v.  Polk 
County,  87  Minn.  339,  60  L.  R.  A.  182,  92  N.  W.  216,  holding  statute  providing 
for  construction  of  drainage  ditches  by  counties,  upon  petition  of  private  citizens, 
susceptible  of  construction  that  public  health  or  welfare  intended  to  be  advanced ; 
Collier  v.  Uniofl  R.  Co.  113  Tenn.  123,  83  S.  W.  155,  on  the  construction  of  the 
terms  "public  use;"  Minnesota  Canal  &  Power  Co.  v.  Koochiching  Co.  97  Minn. 
436..  5  L.R.A.(N.S.)  642,  107  N.  W.  405,  7  Ann.  Cas.  1182,  on  it  being  a  judicial 
question  of  determining  whether  or  not  a  use  is  public  in  nature;  State  v.  Chicago, 
M.  &  St.  P.  R.  Co.  115  Minn.  55,  131  N.  W.  859,  holding  that  taking  land  upon 
which  to  lay  necessary  side  track  by  railroad  is  taking  for  public  use;  Portneuf 
Irrigating  Co.  v.  Budge,  16  Idaho,  132,  100  Pac.  1046,  18  Ann.  Cas.  674,  holding 
that  one  canal  company  may  be  allowed  to  condemn  part  of  another  company's 
right  of  way,  where  necessity  is  shown. 

Cited  in  footnotes  to  Diamond  Jo  Line  Steamers  v.  Davenport,  54  L.  R.  A.  859, 
which  authorizes  condemnation  for  public  wharf  of  land  used  by  carrier  as  land- 
ing place;  Denver  Power  &  Irrig.  Co.  v.  Colorado  &  S.  R.  Co.  60  L.  R.  A.  383, 
which  denies  power  of  reservoir  company  to  condemn  land  devoted  to  purpose  of 
railroad,  unless  public  necessity  so  requires;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Ohio  Postal  Teleg.  Cable  Co.  62  L.  R.  A.  941,  which  denies  right  to  appropriate 
any  part  of  railroad  right  of  way  for  telegraph  line  until  determination  entered 
of  record  that  such  appropriation  will  not  interfere  with  authorized  practical  uses 
by  railroad  company. 

Cited  in  notes  (102  Am.  St.  Rep.  817,  819)  on  uses  for  which  power  of  eminent 
domain  cannot  be  exercised;    (88  Am.  St.  Rep.  935,  936)   on  existence  of  public 
use  as  question  for  courts;    (21  L.R.A. (N.S.)   543)    on  eminent  domain;   combi- 
nation of  public  and  private  uses. 
Judicial    power    over    eminent    domain. 

Cited  in  note    (22  L.R.A. (N.S.)    14,  71,  81,  90,   123)    on  judicial  power ^over 
eminent  domain. 
Acceptance   of    franchise    from    state    as   an    assumption    of   public    duties. 

Cited  in  Minnesota  Canal  &  Power  Co.  v.  Pratt,  101  Minn.  214,  11  L.R.A. (N.S.) 
Ill,  112  N.  W.  395,  on  the  duties  assumed  by  a  corporation  accepting  a  franchise 
from  the  estate. 
Waiver  of  right  to  object  as  to   parties. 

Cited  in  Budds  v.  Frey,  104  Minn.  486,  117  N.  W.  158,  15  Ann.  Caa.  24,  holding 
question  of  defect  of  parties  was  waived  by  a  failure  to  raise  the  question  by  de- 
murrer or  answer. 
Contract*    between    railroad    companies    and    elevator   men. 

Cited  in  James  Quick  Mill.  Co.  v.  Minneapolis  &  St.  L.  R.  Co.  98  Minn.  26,  116 
Am.  St.  Rep.  336,  107  N.  W.  742,  holding  a  contract  by  railroad  with  an  elevator 
company  allowing  the  latter  to  put  elevator  on  right  of  way  was  not  void  because 
providing  that  railroad  should  not  be  liable  for  damages  caused  by  fire. 
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Regulation    of   rates. 

Cited  in  note  in  (62  Am.  St.  Rep.  290)   on  regulation  of  rates. 

33  L.  R.  A.  432,  DAVIS  v.  ST.  LOUIS  COUNTY,  65  Minn.  310,  60  Am.  St.  Rep. 

475,  67  N.  W.  997. 
Taking:  of  property  without  due  process  of   la  IT. 

Cited  in  Hill  v.  Tohill,  225  111.  391,  8C  N.  E.  253,  8  Ann.  Cas.  423,  holding  an 
act  providing  for  the  setting  off  definite  parts  of  fences  by  fence  viewers  was  not 
a  taking  of  property  without  due  process  of  law. 
Powers   of  municipal   corporations  to  assess   for  local    improvements. 

Cited  in  Wolfe  v.  Moorehead,  98  Minn.  117,  107  N.  W.  728,  holding  a  mu- 
nicipal corporation  may  be  delegated  power  to  order  the  levying  of  local  assess- 
ments. 

33  L.  R.  A.  435,  KIPP  v.  ELWELL,  65  Minn.  525,  68  N.  W.  105. 
When    lien    for   taxes    barred. 

Cited  in  State  v.  Bellin,  79  Minn.  132,  81  N.  W.  763,  holding  tax  judgment 
rendered  in  year  1899  for  taxes  for  years  1870  to  1880  invalid;  Cool  v.  Kelly,  78 
Minn.  107,  80  N.  W.  861,  holding  tax  certificate  made  pursuant  to  tax  judgment, 
dated  September  12,  1893,  in  proceedings  to  enforce  payment  of  taxes  upon  real 
estate  delinquent  in  year  1879  and  prior  years,  and  in  1889  and  prior  years,  void 
on  its  face. 

Distinguished  in  State  v.  Ward,  79  Minn.  367,  82  N.  W.  686,  holding  proceeding 
to  enforce  prior  tax  liens  by  new  judgment  may  include  judgments  running  less 
than  ten  years:  State  v.  Kipp,  70  Minn.  389,  73  N.  W.  164,  holding  proceeding  to 
enforce  payment  of  taxes  on  land,  after  refund  to  holder  of  void  tax  deed,  not 
barred  by  lapse  of  time. 
Validity  of  tax  judgment  for  outlawed  taxes. 

Cited  in  Folsom  v.  Whitney,  95  Minn.  323,  104  N.  W.  140,  holding  a  tax  judg- 
ment entered  under  legislative  act  was  void  as  to  taxes  barred  by  the  statute  of 
limitations. 
Right   to   pletd   statute   of  limitations. 

Cited  in  footnote  to  Bates  v.  Cullum,  34  L.  R.  A.  441,  which  sustains  statute 
excluding  nonresidents  from  benefit  of  statute  of  limitations  as  to  cause  of  action 
arising  before  they  left  state. 

Cited  in  note  (45  L.R.A.  612)  on  vested  right  in  defense  of  statute  of  limita- 
tions. 

33  L.  R,  A.  437,  LOMMEN  v.  MINNEAPOLIS  GASLIGHT  CO.  65  Minn.  196,  60 

Am.  St.  Rep.  450,  68  N.  W.  53. 
Constitutional  right  of  trial  hy  jury. 

Cited  in  First  Nat.  Bank  v.  Foster,  9  Wyo.  164,  54  L.  R.  A.  551,  61  Pac.  466, 
holding  statute  permitting  verdict  by  three  fourths  of  number  of  jurors  unconstitu- 
tional; State  ex  rel.  Styve  v.  Kingsley,  85  Minn.  218,  88  N.  W.  742.  holding  party 
not  entitled,  as  matter  of  right,  to  trial  by  jury  as  to  issues  of  fact  in  equity 
cause  within  equitable  jurisdiction  at  common  law ;  People  v.  Dnnn,  1 57  N.  Y.  536, 
43  L.  R.  A.  251,  52  N.  E.  572,  Affirming  31  App.  Div.  144,  52  N.  Y.  Supp.  968, 
holding  statute  providing  for  selection  of  special  jury  in  criminal  cases  from  gen- 
eral list  by  special  commissioner  not  violation  of  right  of  trial  by  jury ;  Riley  v. 
Chicago,  M.  &  St.  P.  R.  Co.  67  Minn.  167,  69  N.  W.  718,  holding  jury  panel  should 
be  quashed  on  motion,  when  it  appears  jurors  intimately  connected  with  defend- 
ant's counsel,  as  clients  or  otherwise;  State  v.  McDowell,  61  Wash.  401,  32 


1015  L.  E.  A.  CASES  AS  AUTHORITIES.  [33  L.R.A.  449 

L.R.A.(]Sr.S.)  416,  112  Pac.  521,  Ann.  Cas.  1912  C,  782,  holding  that  re- 
quirement that  jurors  in  criminal  case  be  taxpayers  does  not  violate  constitu- 
tional provision  that  right  of  trial  by  jury  shall  be  inviolate;  State  v.  Hayes,  23 
S.  D.  600,  122  N.  W.  652,  holding  that  upon  allowance  of  challenge  to  panel  of 
jurors,  order  directing  sheriff  to  forthwith  summon  24  citizens  from  body  of 
county  was  authorized  by  Rev.  Code  Cr.  Proe.  §  303. 

Cited  in  footnotes  to  Silberman  v.  Hey,  44  L.  R.  A.  264,  which  holds  void,  stat- 
ute applicable  to  particular  county,  changing  law  as  to  jury  trials;  Eckrich  v. 
St.  Louis  Transit  Co.  62  L.  R.  A.  911,  which  holds  that  jury,  within  meaning  of 
Constitution,  is  that  existing  prior  to  adoption  of  Constitution;  People  v.  Dunn, 
43  L.  R.  A.  247,  which  sustains  statute  providing  that  jury  in  criminal  case  shall 
be  selected  from  special  list  made  from  general  list  by  jury  commissioner. 

Cited  in  note    (43  L.R.A.  43)    on  number  and  agreement  of  jurors  necessary 
to  constitute  valid  verdict. 
Expense    of    struck    jury. 

Cited  in  Randolph  County  v.  Henry  County,  27  Ind.  App.  395,  61  «N.  E.  612, 
holding  expense  of  struck  jury  must  be  paid  by  party  requiring  it,  and  cannot  be 
charged  to  county. 
Selection   of  jurors   as   subject   to   legislative   regulation. 

Cited  in  People  v.  Dunn,  31  App.  Div.  144,  52  N.  Y.  Supp.  968,  13  N.  Y.  Crim. 
Rep.  263;  People  v.  Dunn,  13  N.  Y.  Crim.  Rep.  498, — holding  the  mode  of  select- 
ing a  jury  is  within  legislative  regulation. 
Judicial   determination   of   constitutionality  of  statutes. 

Cited  in  Minneapolis  v.  Janney,  86  Minn.  117,  90  N.  W.  312,  holding  that  to 
justify  rejection  of  statute  as  unconstitutional,  invalidity  must  appear  beyond 
reasonable  doubt. 
Statute  as   to   discrimination   in   prices. 

Cited  in  State  ex  rel.  Young  v.  Standard  Oil  Co.  Ill  Minn.  95,  126  N.  W.  527, 
holding  that  statute  forbidding  discrimination  in  price  charged  for  petroleum 
was  constitutional. 

33  L.  R.  A.  449,  CLIFTON  v.  MONTAGUE,  40  W.  Va.  207,  52  Am.  St.  Rep.  872, 

21  S.  E.  858. 
Implied   covenants  in   lease. 

Cited  in  footnotes  to  York  v.  Steward,  43  L.  R.  A.  125,  which  holds  flow  of  water 
from  upper  to  lower  rooms  from  defective  plumbing,  which  lessor  refuses  to  rem- 
edy, breach  of  implied  covenant  for  quiet  enjoyment;  Wait  v.  O'Neil,  34  L.  R.  A. 
550,  which  holds  liability  for  rent  extinguished  by  washing  away  of  land  leased 
for  landing;  Franklin  v.  Tracey,  63  L.  R.  A.  649,  which  holds  owner  not  required 
to  exercise  care  to  discover  latent  defects  for  benefit  of  intending  lessees. 
Landlord's  liability  for  dangerous  premises. 

Cited  in  footnote  to  Franklin  v.  Tracy,  63  L.R.A.  649,  which  holds  property 
owner  under  no  obligation  to  exercise  care  to  discover  latent  defects  for  intend- 
ing lessees. 

Cited  in  notes    (34  L.R.A.  (N.S.)    799)    on  liability  of  landlord  for  injury  to 
tenants  from  defects  in  premises;    (66  Am.  St.  Rep.  785)    on  liability  of  land- 
lord letting  premises  in  defective  condition;    (6  L.R.A.(N.S.)   978)   on  duty  and 
liability  of  landlord  as  to  infected  premises. 
Reduction    rent   because   part   of   land    not   tillable. 

Cited  in  note  (36  L.R.A.(N.S.)  555)  on  right  to  reduction  in  rent  of  farm 
because  part  not  tillable. 
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33  L.  R,  A.  459,  SPRECKELS  v.  NEVADA  BANK,  113  Cal.  272,  54  Am.  St.  Rep. 

348,  45  Pac.  329. 
Transfer   of   corporate   shares. 

Cited  in  West  Coast  Safety  Faucet  Co.  v.  Wulff,  133  Cal.  317,  85  Am.  St.  Rep. 
171,  65  Pac.  622,  holding  assignment  or  pledge  of  stock,  without  reissue  of  certifi- 
cate or  service  of  notice  on  corporation  that  stock  is  so  held,  not  protected  aa 
against  innocent  purchaser  at  execution  sale;  Hall  v.  Cayot,  141  Cal.  17,  74  Pac. 
299,  holding  valid,  pledge  of  stock  as  between  parties  created  by  delivering  cer- 
tificates with  indorsement,  signed  by  corporate  secretary,  that  they  were  hypothe- 
cated to  secure  certain  note;  Hurlburt  v.  Arthur,  140  Cal.  107,  98  Am.  St. 
Rep.  17,  73  Pac.  734,  holding  holder  of  record  of  bank  stock  liable  to  creditors, 
though  he  holds  only  as  pledgee,  unless  such  fact  appears  on  face  of  books ;  First 
Nat.  Bank  v.  Park,  117  Iowa,  558,  91  N.  W.  826,  holding  (arguendo)  that  de- 
positary of  collateral  stock  has  right  to  have  proper  entry  of  transfer  made  on 
corporate  books;  Dover  v.  Pittsburg  Oil  Co.  143  Cal.  505,  77  Pac.  405,  holding 
stockholder  estopped,  as  against  bona  fide  purchaser,  to  deny  his  brother's  au 
thority  to  indorse  certificate,  by  saying  that  it  was  all  right,  on  being  told  of 
indorsement  before  sale;  Mapleton  Bank  v.  Standrod,  8  Idaho,  749,  67  L.R.A. 
668,  71  Pac.  119,  holding  written  transfer  of  corporate  stock  in  good  faith  to 
pledgee,  although  not  registered  on  corporate  books,  has  preference  over  subse- 
quent attachment  by  creditor  of  pledgor;  National  Bank  v.  Western  P.  R.  Co. 
157  Cal.  577,  27  L.R.A.(N.S.)  989,  108  Pac.  676,  holding  transfer  of  unregistered 
corporate  stock  valid  as  against  subsequent  levy  of  attachment  by  corporation 
issuing  stock,  against  person  in  whose  name  stock  is  registered;  Welch  v. 
Gillelen,  147  Cal.  577,  82  Pac.  248,  holding  arguendo,  that  one  taking  stock  as 
pledgee  has  right  to  have  fact  recorded  on  stock  and  corporate  books;  Senn  v. 
Union  Premium  &  Mercantile  Co.  115  Mo.  App.  695,  92  S.  W.  507,  on  right  of 
assignee  of  corporate  stock  to  have  same  transferred  into  his  name  on  books  of 
corporation;  National  Bank  v.  Western  P.  R.  Co.  157  Cal.  577,  27  L.R.A.  (X.S.. 
987,  108  Pac.  676,  21  Ann.  Cas.  1391,  holding  that  corporate  stock  transfer  of 
which  has  not  been  registered  is  not  subject  to  attachment  as  property  of  trans- 
ferrer. 

Cited  in  notes  (36  L.R.A.  141)  on  liability  of  pledgee  of  stock  as  shareholder: 
(67  L.R.A.  677)  on  validity  of  pledge  of  other  transfer  of  stock  when  not  made 
in  books  of  corporation,  as  against  attachments,  executions,  or  subsequent 
transfers. 

Distinguished  in  McFall  v.  Buckeye  Grangers'  Warehouse  Asso.  122  Cal.  470, 
68  Am.  St.  Rep.  47,  55  Pac.  253,  holding  momentary  possession  of  certificate  of 
stock,  and  unauthorized  memorandum  of  pledge  on  margin  of  stub  of  stock  book, 
not  pledge. 
Recovery  of  dividends  on  stock. 

Cited  in  Ashton  v.  Zeila  Min.  Co.  134  Cal.  411,  66  Pac.  494,  holding  record  title 
on  books  of  company  unnecessary  to  right  of  action  for  recovery  of  dividends. 

33  L.  R,  A.  461,  HEALDSBURG  v.  MULLIGAN,  113  Cal.  205,  45  Pac.  337. 
Liability  npon  official  bonds. 

Cited  in  Sanoma  County  v.  Stofen,  125  Cal.  37,  57  Pac.  681,  holding  robbery  is 
defense  to  action  against  county  treasurer  and  bondsmen  for  alleged  conversion  of 
county  funds;  School  District  v.  Stoner,  16  Montg.  Co.  L.  Rep.  110,  holding  school 
district  treasurer  not  liable  for  loss  of  district  funds  through  failure  of  bank 
where  same  were  deposited;  Johnson  v.  Fleming.  116  Ky.  683,  50  S.  W.  855, 
holding  under  statute  providing  circuit  court  may  select  bank  to  deposit  money 
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paid  into  court,  commissioner  and  bondsmen  liable  only  for  negligence  in  select- 
ing bank  where  no  bank  selected  by  court. 

Cited  in  footnotes  to  Thomssen  v.  Hall  County,  57  L.  R.  A.  303,  which  holds 
county  treasurer  liable  on  bond  for  loss  of  money  by  bank  failure;  Northern  P.  R. 
Co.  v.  Owens,  57  L.  R.  A.  634,  which  holds  clerk  of  court  liable  on  bond  for  loss 
by  bank  failure  of  money  received  as  clerk;  Dreyer  v.  People,  58  L.  R.  A.  869, 
which  holds  loss  of  public  funds  from  failure  of  bank  ceasing  business,  to  carry 
out  agreement  to  pay  all  officers'  checks  to  unlimited  amount,  no  defense  to  in- 
dictment for  failure  to  pay  over. 

Cited  in  note  (91  Am.  St.  Rep.  517,  525,  526)  on  acts  for  which  sureties  on 
official  bonds  are  liable. 

Distinguished  in  State  v.  Gramm,  7  Wyo.  358,  40  L.  R.  A.  699,  footnote  p.  690, 
52  Pac.  533,  denying  liability  on  bond  of  state  treasurer  for  loss  of  public  money 
by  bank  failure. 

Disapproved  in  Swift  v.  Trustees  of  Schools,  91  111.  App.  228,  holding  township 
treasurer  and  bondsmen  not  relieved  from  accounting  for  public  funds  by  failure 
of  bank  where  same  deposited,  without  fault  on  their  part;  Van  Trees  v. 
Territory,  7  Okla.  370,  54  Pac.  495,  holding  county  treasurer  and  bondsmen  liable 
for  loss  of  funds  deposited  in  solvent  bank  which  afterwards  failed  even  in 
absence  of  negligence. 
Indemnity  bonds. 

Cited  in  note   (42  L.  ed.  U.  S.  989)  on  indemnity  bonds. 

33  L.  R.  A.  465,  PUEBLO  COUNTY  v.  SMITH,  22  Colo.  534,  45  Pac.  357. 
Regulation    of   jurisdiction    of   justices   of   peace. 

Cited  in  Morris  v.  People,  23  Colo.  465,  48  Pac.  534,  Affirming  8  Colo.  App.  379, 
holding  statute  authorizing  county  commissioners  to  increase  number  of  justices' 
precincts  in  county  not  unconstitutional;  Proulx  v.  Graves,  143  Cal.  247,  76  Pac. 
1025,  holding  act  of  board  of  supervisors  in  abolishing  certain  townships  and 
creating  new  one  from  such  territory  not  invalid  as  attempt  to  abolish  justice's 
courts. 

Cited  in  footnotes  to  Love  v.  Liddle,  62  L.  R.  A.  482,  which  denies  power  to 
regulate  jurisdiction  of  justices  of  peace  by  classification  of  cities  in  which  they 
reside;  Com.  ex  rel.  Jones  v.  Blackley,  53  L.  R.  A.  367,  which  sustains  classifica- 
tion of  townships  by  density  of  population. 
Deleg-ation    of   legislative    power. 

Cited  in  State  ex  rel.  Williams  v.  Sawyer  County.  140  Wis.  638,  123  N.  W. 
248,  holding  statute  creating  one  or  more  courts  as  county  board  may  provide 
for  in  each  county,  unconstitutional  in  so  far  as  it  attempts  to  delegate  to 
county  board  power  to  determine  number  of  courts  to  be  established;  Trinity 
County  v.  Mendocino  County,  151  Cal.  286,  90  Pac.  685,  holding  statute  author- 
izing duly  appointed  surveyor  to  establish  boundary  line  and  declaring  same  to 
be  true  boundary  line  a  constitutional  delegation  of  power;  State  ex  rel.  Roche 
v.  Rogers,  97  Minn.  325,  106  N.  W.  345,  on  validity  of  laws  which  are  not  to  go 
into  effect  immediately;  Re  County  Comrs.  22  Okla.  440,  98  Pac.  557,  holding 
that  statute  which  provides  that  upon  recommendation  of  supreme  court  "the 
governor  shall  appoint  additional  judge"  is  unconstitutional  in  so  iar  as  it  per- 
mits supreme  court  to  fix  time  or  term  of  officer;  State  ex  rel.  Davis  v.  Evans,  122 
Tenn.  192,  122  S.  W.  81,  holding  that  statute  requiring  county  superintendent  of 
schools  to  possess  literary  and  scientific  qualifications  to  be  evidenced  by  certifi- 
cate of  state  board  of  education  is  not  invalid  as  delegating  legislative  powers. 
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Statutory    construction. 

Cited  in  Denver  v.  Londoner,  33  Colo.  117,  80  Pac.  117,  on  whether  word 
"shall"  in  statute  will  be  construed  as  "must"  if  contrary  construction  would 
render  statute  unconstitutional. 

Cited  in  note   (5  L.R.A.(N.S.)   342)   on  "may"  in  constitutional  or  statutory 
provision  as  mandatory. 
Classification   of  cities   for  purpose  of  legislation. 

Cited  in  footnote  to  Longview  v.  Crawfordsville,  68  L.R.A.  623,  which  holds 
void  classification  of  cities  for  purpose  of  legislation  so  as  to  make  particular 
law  conferring  power  to  annex  territory  applicable  to  those  having  population 
between  six  and  seven  thousand. 

33  L.  R.  A.  470,  SWIFT  v.  PEOPLE,  162  111.  534,  44  N.  E.  528. 
Passagre  of  city  ordinances. 

Cited  in  Gage  v.  Chicago,  164  111.  578,  45  N.  E.  963,  holding  provision  of  special 
charter  of  city  of  Chicago  that  all  ordinances,  unless  by  unanimous  consent,  must 
be  referred  to  appropriate  committee  before  action  thereon,  superseded  by  general 
incorporation  act  of  1872;  People  ex  rel.  Hindi  v.  Harrison,  185  111.  316,  56  X.  E. 
1120,  holding  ordinance  requiring  application  for  saloon  license  to  be  signed  by 
majority  of  property  owners  on  both  sides  of  block  where  saloon  to  be  kept  not 
repealed  by  ordinance  abolishing  liquor  and  beer  wagons. 

Cited  in  footnote  to  Swindell  v.  State,  35  L.  R,  A.  50,  which  denies  power  to 
repeal  by  mere  majority  vote,  rule  fixed  by  ordinance  as  to  requirements  in  pas- 
sage of  ordinance. 
Validity   of   statutes   and   ordinances   as    to   licenses. 

Cited  in  Martens  v.  People,  85  111.  App.  68,  holding  ordinance  requiring  peti- 
tion foi  saloon  license  to  be  signed  by  two  thirds  of  freeholders  in  block,  within 
powers  of  city  council,  and  not  unreasonable;  Boomershine  v.  Uline,  159  Ind.  502. 
65  N.  E.  513,  upholding  statute  as  to  remonstrances  against  granting  of  liquor 
licenses;  Theurer  v.  People,  211  111.  312,  71  N.  E.  997,  1  Ann.  Gas.  57;  People 
v.  Griesbach,  211  111.  40,  71  N.  E.  874, — on  validity  of  statutes  requiring  consent 
of  designated  person  in  vicinity  of  proposed  liquor  saloon. 

Cited  in  footnotes  to  Campbellsville  v.  Odewalt,  60  L.  R.  A.  723,  which  holds 
void,  ordinance  subjecting  to  fine,  possessor  of  premises  on  which  liquor  furnished 
in  violation  of  law,  although  without  his  knowledge  or  consent;  Harmon  v.  State, 
58  L.  R.  A.  618,  which  holds  void,  act  making  various  district  examiners  exclusive 
judges  as  to  competency  of  applicants  for  license  as  steam  engineers. 

Cited  in  note  (8  L.R.A. (N.S.)  979)  on  power  to  make  particular  use  of 
property  conditional  upon  consent  of  neighbors. 

33  L.  R,  A.  474,  BRASHEAR  v.  MADISON,  142  Ind.  685,  36  IS.  E.  252,  42  X.  E. 

349. 
Constitutional    limitations    of    indebtedness. 

Cited  in  Laporte  v.  Gamewell  Fire  Alarm  Teleg.  Co.  146  Ind.  473,  35  L.  R.  A. 
689,  footnote  p.  686,  58  Am.  St.  Rep.  359,  45  N.  E.  588,  holding  contract  for  in- 
debtedness within  constitutional  prohibition,  when  cash  for  payment  not  in  treas- 
ury when  indebtedness  contracted  or  work  completed,  and  city  already  indebted 
beyond  constitutional  limit. 

Cited  in  footnotes  to  Kiehl  v.  South  Bend.  36  L.  R.  A.  228,  which  holds  indebt- 
edness for  hydrant  rentals  invalid  where  limitation  of  indebtedness  exceeded  when 
rentals  became  due;  South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  holds  limit 
of  indebtedness  not  exceeded  by  contract  for  erection  by  individual  of  city  hall  on 
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city  land,  with  agreement  to  pay  fair  rental  and  with  option  to  purchase;  State 
€o?  rel.  Helena  Waterworks  Co.  v.  Helena,  55  L.  R.  A.  336,  which  holds  contract 
for  water  supply  for  term  of  years  within  provision  as  to  limitation  of  city  in- 
debtedness; Ramsey  v.  Shelbyville,  68  L.R.A.  300,  which  holds  obligation  be- 
yond revenue  for  year  created  by  ordinance  obligating  city  to  raise  each  year 
$1,000  to  maintain  library  if  it  should  be  donated  to  city. 

Cited  in  note    (37  L.R.A.(N.S.)    1059,   1079,   1093)    on  creation  of  indebted- 
ness within  meaning  of  debt  limit  provisions. 
Laches. 

Cited  in  Fesler  v.  Brayton,  145  Ind.  74,  32  L.  R.  A.  579,  44  N.  E.  37,  applying 
rule  against  enforcement  of  stale  demands  in  equity  to  action  attacking  legislative 
apportionment  act  after  election  thereunder  of  three  successive  legislatures. 
Presumption    of    regularity   of   official    actions.  « 

Cited  in  Switzerland  County  v.  Reeves,  148  Ind.  477,  46  N.  E.  995,  holding  cer- 
tificate of  proper  officers  that  resolution  for  submission  of  amendment  to  Consti- 
tution to  electors  has  passed  both  branches  of  legislature  conclusive  of  fact;  Co- 
burn  v.  New  Teleph.  Co.  156  Ind.  98,  52  L.  R.  A.  675,  59  N.  E.  324,  holding 
complaint  alleging  telephone  company  "unlawfully"  digging  trench  in  sidewalk 
for  conduit  not  sufficient  to  overcome  presumption  of  municipal  authority. 
Review  of  acts  of  school  board. 

Cited  in  Lincoln  School  Twp.  v.  Union  Trust  Co.  36  Ind.  App.  117,  73  N.  E. 
623,  refusing  to  review  question  of  necessity  of  erecting  school  in  action  on  note 
against  school  board  where  fraud  is  not  averred. 
Pleading-,    matters    within    adversary's    knowledge* 

Cited  in  Green  v.  Macey,  36  Ind.  App.  566,  76  N.  E.  264,  holding  sales  by  an 
agent  to  a  county  and   therefore   of  record  were   not  peculiarly   within   agent's 
sole  knowledge. 
Taxpayers'   suits. 

Cited  in  Meyer  v.  Boonville,  162  Ind.  174,  70  N.  E.  146,  sustaining  right  of 
taxpayers  to  enjoin  carrying  out  of  invalid  ordinance  though  not  specially  in- 
jured by  it. 

Cited  in  note  (36  L.R.A.  (N.S.)  25)  on  taxpayer's  right  to  enjoin  unlawful 
municipal  expenditures. 

33  L.  R.  A.  476,  BYRAM  v.  MARION  COUNTY,  145  Ind.  240,  44  N.  E.  357. 
Gravel  roads  and  turnpike*. 

Cited  in  Warren  County  v.  Mankey,  29  Ind.  App.  57,  63  N.  E.  864,  denying  power 
of  county  commissioners  to  practically  reconstruct  free  gravel  road  by  cutting  hill 
down  6  feet,  under  authority  to  keep  such  roads  in  repair. 
Taxation    for    public    roads. 

Cited  in  Smith  v.  Hamilton  County,  173  Ind.  376,  90  N.  E.  881,  holding  that 
legislature  has  unlimited  power  of  taxation  for  establishment  and  repair  of 
highways  except  as  restricted  by  Constitution;  Strange  v.  Grant  County,  173 
Ind.  649,  91  N.  E.  242,  holding  that  statute  providing  that  counties  having 
certain  population  and  including  city,  may  make  road  improvements  upon  peti- 
tion of  certain  number  of  citizens  is  not  class  legislation;  Spaulding  v.  Mott, 
167  Ind.  67,  76  N.  E.  620,  holding  fixing  of  boundaries  of  districts  to  be  taxed 
for  cost  of  public  road  within  discretion  of  legislature;  Cummins  v.  Pence,  174 
Ind.  121,  91  N.  E.  529,  holding  that  legislature  has  power  to  include  cities  and 
and  towns  in  taxing  district  to  improve  rural  highways;  Martinsville  v.  Wash- 
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ington  Twp.  46  Ind.  App.  205,  92  X.  E.  191,  holding  that  both  city  and  adjoin- 
ing town  may  be  taxed  for  improvements  conducive  to  their  mutual  interest. 

Roads   outside   of   taxed   locality. 

Cited  in  Brown  v.  Miller,  162  Ind.  686,  71  X.  E.  122,  on  validity  of  statute 
providing  for  taxing  of  property  in  city  for  maintenance  of  turnpikes  within 
same  county  but  outside  city  limits. 

33  L.  R,  A.  481,  JUDAH  v.  BROTHERS,  72  Miss.  616,  17  So.  752. 
Payment  of  bid  at   tax   sale. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Wall,  129  Iowa,  655,  106  X.  W.  160,  hold- 
ing payment  for  land  purchased  at  tax  sale  immediately  thereafter,  a  compliance 
with  statute  requiring  payment  forthwith. 

Cited  in  note  (33  L.  R.  A.  481)  on  necessity  of  immediate  payment  on  tax  sale. 

33  L.  R.  A.  492,  DONALD  v.  CHICAGO,  B.  &  Q.  R.  CO.  93  Iowa,  284,  61  X.  W.  971. 
Proof  of  neg-ligrence  causing  death. 

Cited  in  Manning  v.  Chicago  &  W.  M.  R.  Co.  105  Mich.  264,  63  X.  W.  312,  hold- 
ing conjectures  as  to  cause  of  fall  of  brakeman  from  train  insufficient  to  show 
death  in  manner  alleged  in  declaration. 

Cited  in  note   (2  L.R.A.(X.S.)    906)    on  recovery  for  death  on  circumstantial 
evidence. 
Employers'  relief  fund  contracts. 

Cited  in  Maine  v.  Chicago,  B.  &  Q.  R,  Co.  109  Iowa,  264,  70  X.  W.  630,  holding 
relief  association  among  employees  of  railroad  not  insurance  company;  State 
ex  rel.  Sheets  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  68  Ohio  St.  39,  64  L.  R.  A.  412, 
96  Am.  St.  Rep.  635,  67  X.  E.  93, — holding  railway  company  not  engaged  in  in- 
surance business  by  conducting  relief  department  for  employees;  Chicago,  B.  & 
Q.  R.  Co.  v.  Miller,  22  C.  C.  A.  266,  40  U.  S.  App.  448,  76  Fed.  441,  holding  obliga- 
tion assumed  by  railroad  company  to  contribute  funds  necessary  to  maintain  relief 
department  is  sufficient  consideration  to  support  employee's  contract  to  waive 
right  of  action  for  injury;  Eckman  v.  Chicago,  B.  &  Q.  R.  Co.  169  111.  319.  38 
L.  R.  A.  755,  48  X.  E.  496:  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  152  Ind. 
355,  44  L.  R.  A.  644,  53  X.  E.  290;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Cox,  55 
Ohio  St.  516,  35  L.  R.  A.  512,  footnote  p.  507,  45  X.  E.  641;  Chicago,  B.  &  Q. 
R.  Co.  v.  Curtis,  51  Xeb.  463,  66  Am.  St.  Rep.  456,  71  X.  W.  42;  Beck  v.  Pennsyl- 
vania R.  Co.  63  X.  J.  L.  240,  76  Am.  St.  Rep.  211.  43  Atl.  908;  Petty  v.  Brunswick 
&  W.  R.  Co.  109  Ga.  672,  35  S.  E.  82;  Otis  v.  Pennsylvania  Co.  71  Fed.  138; 
Shaver  v.  Pennsylvania  Co.  7 1  Fed.  935 ;  Hamilton  v.  St.  Louis,  K.  &  X.  W.  R.  Co. 
118  Fed.  94, —  holding  relief  fund  contract  of  railroad  company  with  employee  not 
invalid  as  agreement  against  liability  for  future  negligence:  Oyster  v.  Burliimtnn 
Relief  Department,  65  Xeb.  793,  59  L.  R.  A.  294,  footnote  p.  292,  91  X.  W.  699, 
holding  recovery  in  action  by  administrator  for  damages  for  negligent  killing  of 
employee  precludes  action  by  widow  upon  certificate  of  employers'  relief  depart- 
ment; Bedford  Belt  R.  Co.  v.  McDonald,  17  Ind.  App.  496,  60  Am.  St.  Rep.  172. 
46  X.  E.  1022,  holding  employment  of  surgeon  by  general  officers  of  railroad  com- 
pany to  render  services  to  injured  employees  not  ultra  vires;  Haggerty  v.  St. 
Louis,  K.  &  X.  W.  R,  Co.  100  Mo.  App.  450,  74  S.  W.  456,  holding  railroad  com- 
pany not  liable  for  negligence  or  malpractice  of  surgeon  furnished  by  relief  de- 
partment for  injured  employee:  Harrison  v.  Alabama  Midland  R.  Co.  144  Ala. 
254.  40  So.  394,  6  Ann.  Cas.  304.  holding  railroad  company  not  engaged  in  in- 
surance business  by  conducting  relief  department  for  employees:  Frank  v. 
Xewport  Min.  Co.  148  Mich.  640.  ]]  L.R.A.lN.S.)  188.  112  N.  W.  504,  sustain- 
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ing  validity  of  contract  providing  for  execution  of  release  to  railroad  company  by 
all  persons  having  claims  by  death  of  employee  as  a  condition  precedent  to  the 
payment  of  benefits  under  contract  of  relief  association;  Atlantic  Coast  Line 
E.  Co.  v.  Beazley,  54  Fla.  342,  45  So.  761;  Harrison  v.  Alabama  Midland  R.  Co. 
144  Ala.  255,  40  So.  394,  6  Ann.  Cas.  804, — holding  relief  fund  contract  with  em- 
ployee, not  absolving  railroad  company  from  legal  consequences  of  its  negligence, 
valid;  Baltimore  &  0.  R.  Co.  v.  Ray,  36  Ind.  App.  437,  73  N.  E.  942,  holding 
provision  of  contract  with  relief  department  of  railroad  that  bringing  action  for 
damages  shall  forfeit  all  rights  to  benefits,  valid;  Barden  v.  Atlantic  Coast  Line 
R.  Co.  152  N.  C.  332,  —  L.R.A.(N.S.)  — ,  67  S.  E.  971  (dissenting  opinion),  on 
validity  of  contract  releasing  railroad  company  from  liability  for  personal 
injuries;  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  450,  45  So.  761  (dis- 
senting opinion),  on  sufficiency  of  obligations  of  relief  association  contract  as  a 
consideration  to  support  contract;  Wolf  stern  v.  Pennsylvania  R.  Voluntary 
Relief  Dept.  76  N.  J.  Eq.  80.  74  Atl.  533;  Twaits  v.  Pennsylvania  R.  Co.  77  N. 
J.  Eq.  109,  75  Atl.  1010;  King  v.  Atlantic  Coast  Line  R.  Co.  157  N.  C.  59,  - 
L.R.A.  (N.S.)  — ,  72  S.  E.  801;  Colaizzi  v.  Pennsylvania  R.  Co.  143  App.  Div. 
645,  128  N.  Y.  Supp.  312, — holding  that  contract  between  servant  of  railroad  and 
the  relief  department  which  stipulates  that  acceptance  of  benefits  from  fund  shall 
operate  as  release  of  claim  for  injuries  is  valid;  Chicago,  B.  &  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  564,  55  L.  ed.  337,  31  Sup.  Ct.  Rep.  259,  Affirming  131  Iowa, 
344,  33  L.R.A.  (N.S.)  710,  108  N.  W.  902,  holding  that  state  has  power  to  pro- 
hibit contracts  limiting  liability  for  injuries  made  in  advance  of  injury  re- 
ceived, and  to  provide  that  subsequent  acceptance  of  benefits  under  such  con- 
tracts shall  not  constitute  satisfaction  of  claim  for  injury  received. 

Cited  in  footnote  to  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  44  L.R.A.  638, 
which  sustains  contract  allowing  railroad  employee  option  between  action  for 
damages  or  claim  on  relief  fund. 

Cited  in  notes  (38  L.R.A.  38,  57)  on  whether  benefit  association  is  an  insur- 
ance company;  (11  L.R.A. (N.S.)  185,  190,  192-194)  on  contracts  requiring 
servant  to  elect  between  benefits  of  relief  fund  and  his  action  for  damages;  (10 
L.R.A. (N.S.)  200)  on  validity  of  provision  of  railroad  relief  department  for 
forfeiture  of  benefits  in  case  of  suit  against  company. 

Distinguished  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152  Ind. 
IS.  69  L.R.A.  883,  71  Am.  St.  Rep.  301,  49  N.  E.  582,  holding  under  statute 
prohibiting  contracts  releasing  corporation  from  future  liability  for  personal  in- 
juries, contract  providing  that  acceptance  of  benefits  in  relief  association  shall 
operate  as  release  of  claims  against  company,  invalid. 

Disapproved  in  Johnson  v.  Charleston  &  S.  R.  Co.  55  S.  C.  160,  44  L.  R.  A. 
649.  32  S.  E.  2,  holding  contract  whereby  acceptance  of  benefit  of  relief  fund  estops 
employee  of  railroad  from  suing  company  for  negligence,  invalid;  Chicago.  B. 
&  Q.  R.  Co.  v.  Hendricks,  125  111.  App.  591,  holding  contract  precluding  personal 
representative  of  deceased  member  of  railroad  relief  association  from  benefits 
thereunder  unless  releases  of  claim  for  damages  are  obtained  from  other  parties, 
invalid. 

Showing   causal    connection    between    master's   negligence    and    injury    to 
servant. 

Cited  in  Perkins  v.  Northern  P.  R.  Co.  393  Fed.  223,  holding  that  master  will 
not  be  held  liable  for  injury  to  servant  unless  latter  shows  not  only  negligence 
on  master's  part  but  also  causal  connection  between  that  negligence  and  serv- 
ant's injury. 
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33  L.  R.  A.  496,  TOBEY  v.  BURLIXGTON,  C.  R,  &  N.  R.  CO.  94  Iowa,  256,  62  N. 

W.  761. 
\«-u  l  iii«- !!«•!•:    acts    in    violation    of    law. 

Cited  in  Ives  v.  Welden,  114  Iowa,  478,  54  L.  R.  A.  855,  89  Am.  St.  Rep.  379,  87 
N.  W.  408,  holding  failure  to  properly  label  jug  containing  gasolene,  as  required 
by  law,  negligence;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Peterson,  156  Ind.  372.  59  N. 
E.  1044,  holding  backing  of  train  without  watchman  at  rear,  or  ringing  of  bell,  a* 
required  by  ordinance,  negligence;  Mitchell  v.  Raleigh  Electric  Co.  129  X.  C.  170, 
55  L.  R.  A.  400,  85  Am.  St.  Rep.  735,  39  S.  E.  801,  holding  omission  of  electric 
company  to  insulate  wires  strung  in  street,  as  required  by  ordinance,  negligence; 
Herries  v.  Waterloo,  114  Iowa,  376,  86  N.  W.  306,  holding  driving  at  unlawful 
rate  of  speed  at  time  of  contact  with  stone  in  street,  contributory  negligence  pre- 
cluding recovery;  Leathers  v.  Blackwell  Durham  Tobacco  Co.  144  N.  C.  347.  9 
I.R.A.  (N.S.)  371,  57  S.  E.  11,  holding  employment  of  child  in  factory  under 
age  allowed  by  law,  negligence  per  se;  Ashley  v.  Kanawha  Valley  Traction  Co. 
60  W.  Va.  315,  55  S.  E.  1016,  9  Ann.  Cas.  836,  holding  running  of  street  cars 
at  greater  speed  than  allowed  by  ordinance,  negligence  per  se;  Peterson  v. 
Standard  Oil  Co.  55  Or.  519,  106  Pac.  337,  Ann.  Cas.  1912  A,  625,  holding  that 
violation  of  statute  requiring  names  and  grades  of  distillates  to  be  marked  on 
receptacles  in  which  they  are  sold,  is  negligence  per  se. 

Cited  in  footnotes  to  Marino  v.  Lehmaier,  61  L.R.A.  812,  which  holds  viola- 
tion of  penal  statute  against  employing  children  of  certain  age  in  factory, 
negligence:  Frontier  Steam  Laundry  Co.  v.  Connolly,  68  L.R.A.  425,  which  holds 
owner's  failure  to  comply  with  ordinance  requiring  fire-proof  shutters  on  brick 
buildings  not  such  negligence  as  to  render  him  liable  for  destruction  by  fire 
communicated  through  unprotected  windows  of  goods  in  his  possession  as  bailee. 
Contributory  negrligrence. 

Cited  in  Oleson  v.  Maple  Grove  Coal  &  Min.  Co.  115  Iowa,  77,  87  N.  W.  736, 
holding  miner  continuing  work  for  four  hours  after  roof  commenced  crumbling, 
guilty  of  negligence  precluding  recovery  for  injury;  Buehner  v.  Creamery 
Package  Mfg.  Co.  124  Iowa,  451,  104  Am.  St.  Rep.  354,  100  N.  W.  345,  holding 
question  of  servant's  contributory  negligence  in  handling  unguarded  machinery 
for  jury;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Jackson,  78  Ark.  108,  6  L.R.A. (N.S.) 
656,  93  S.  W.  746,  8  Ann.  Cas.  328,  holding  track  repairer  tamping  gravel  with 
back  to  approaching  train  not  guilty  of  contributory  negligence  as  matter  of 
law  but  question  was  for  jury. 

Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A.  146. 
which  holds  contributory  negligence  of  employee  in  using  defective  ladder  to  adjust 
belt,  after  complaining  to  manager  and  being  told  that  it  was  all  right,  question 
for  jury. 

Distinguished  in  Fisk  v.  Chicago,  M.  &  St.  P.  R.  Co.  Ill  Iowa,  397,  82  N.  \V. 
931,  holding  track  repairer  stepping  backward  on  track  adjoining  that  on  which 
he  was  working,  without  looking  to  see  if  train  approaching,  guilty  of  contributory 
negligence. 
Private    action    for   violation    of    ordinance. 

Cited  in  note  (5  L.R.A.(N.S.)  197,  208,  219,  220,  232,  242,  243)  on  violation 
of  police  ordinance  as  ground  for  private  action. 

33  L.  R,  A.  503,  BALTIMORE  v.  BALTIMORE,  C.  &  E.  M.  PASS.  R,  CO.  84  Md.  1, 

35  Atl.  17. 
Taxation. 

Cited  in  note  (57  L.  R.  A.  37,  43,  68)  on  taxation  of  corporate  franchises  in 
United  States. 
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Street    railway    franchises. 

Cited  in  Baltimore  v.  United  R.  &  Electric  Co.  107  Md.  254,  14  L.R.A.(N.S.) 
806.  68  Atl.  557,  holding  under  statute  imposing  tax  on  gross  earnings  of  street 
railway  in  city  limits,  street  railway  liable  for  tax  on  lines  operated  on  streets 
that  were  formerly  county  roads  before  extension  of  city  limits. 

33  L.  R.  A.  506,  NIXON  v.  REEVES,  65  Minn.  159,  67  N.  W.  989. 
Trial    of   military    offenses. 

Cited  in  State  ex  rel.  Madigan  v.  Wagener,  74  Minn.  523,  42  L.  R.  A.  752,  73 
Am.  St.  Rep.  369,  77  N.  W.  424,  holding  trial  of  military  offense  by  court  martial 
in  time  of  peace  not  in  contravention  of  constitutional  right  to  trial  by  jury. 
Review  of  decisions  of  military  boards. 

Cited  in  footnote  to  Devlin  v.  Dalton,  41  L.  R.  A.  379,  which  holds  unreviewable 
on  certiorari,  decision  of  military  examining  board  as  to  competency  for  militia 
officer. 

33  L.  R.  A.  508,  COWLING  v.  ZENITH  IRON  CO.  65  Minn.  263,  60  Am.  St.  Rep. 

471,  68  N.  W.  48. 
Corporations;   exemption  of  stockholders  from  double  liability. 

Cited  in  Anderson  v.  Anderson  Iron  Co.  65  Minn.  282,  33  L.  R.  A.  511,  footnote 
p.  510,  68  N.  W.  49,  holding  stockholder  of  corporation  organized  to  buy,  sell, 
lease,  and  deal  in  mineral  lands  not  exempt  from  liability;   Gould  v.  Fuller,  791 
Minn.  415,  82  N.  W.  673,  holding  corporation  conducting  general  laundry  business- 
not  within  constitutional  exemption  of  stockholders  of  manufacturing  and  mechan 
ical  corporations  from  double  liability. 
Right  of  corporation  to  purchase  stock  of  another  corporation. 

Cited  in  footnotes  to  Joseph  Bancroft  &  Sons  Co.  v.  Bloede,  52  L.  R.  A.  734r 
which  sustains  power  of  cotton  manufacturing  company  to  purchase  stock  in  com 
pany  manufacturing  dyes  used  by  former;  Trust  Co.  v.  State,  48  L.  R:  A.  520r 
which  sustains  consolidation  of  street  railway  .companies,  resulting  in  giving  in 
creased  facilities  at  less  cost  to  public. 

33  L.  R.  A.  510,  ANDERSON  v.  ANDERSON  IRON  CO.  65  Minn.  281,  68  N.  W.  49, 
Liability   of   stockholders;    exemptions. 

Cited  in  Holland  v.  Duluth  Iron  Min.  &  Development  Co.  65  Minn.  334,  60 
Am.  St.  Rep.  480.  68  N.  W.  50,  holding  mining  corporation  not  within  constitu- 
tional provision  exempting  stockholders  in  manufacturing  and  mechanical  corpora- 
tions from  double  liability;  Commercial  Bank  v.  Azotine  Mfg.  Co.  66  Minn.  414.  69 
N.  W.  217,  holding  corporation  organized  to  manufacture  azotine  and  other  fer- 
tilizers, grease  and  stearin,  not  manufacturing  corporation  within  above  constitu- 
tional provision;  Merchants'  Nat.  Bank  v.  Minnesota  Thresher  Mfg.  Co.  90  Minn, 
147,  95  N.  W.  767,  holding  stockholders  of  alleged  manufacturing  corporation  lia- 
ble for  debts  to  amount  of  stock,  unless  articles  of  incorporation  fairly  show  that 
it  was  organized  for  manufacturing  purposes  and  incidental  business  reasonably 
necessary  thereto. 

Cited  in  note  (64  L.R.A.  53)  on  taxation  of  manufacturing  corporations  in 
United  States. 

33  L.  R.  A.  511,  SMITH  v.  NATIONAL  CREDIT  INS.  CO.  65  Minn.  283,  68  N.  W. 

28. 
Participation    in    indemnity    fund    of    insolvent    insurance    company. 

Cited  in  Smith  v.  National  Credit  Ins.  Co.  79  Minn.  487,  82  N.  W.  976,  same  case 
on  former  appeal,  78  Minn.  215.  80  N.  W.  966,  holding  judgment  obtained  by  policy 
holder  against  insolvent  insurance  company  and  its  assignee,  in  court  of  foreign 
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state,  not  basis  of  right  to  participate  in  distribution  of  fund  deposited  with  state 
insurance  commissioner. 

Cited  in  note  (38  L.  R.  A.  100,  102,  163)  on  distribution  of  assets  of  insolvent 
insurance  company. 
Itigrht   of  policy   holder   to   a   return   of   unearned   premium. 

Cited  in  State  ex  rel.  Schaefer  v.  Minnesota  Title  Ins.  &  T.  Co.  104  Minn.  453, 
19  L.R.A.(N.S.)  642,  124  Am.  St.  Rep.  633,  116  N.  W.  944,  holding  the  holder  of 
a  policy  of  insurance  issued  by  a  real  estate  title  insurance  company  is  upon 
the  latter  being  adjudged  insolvent,  entitled  to  a  return  of  a  proportionate  part 
of  the  premium;  Parsons,  R.  &  Co.  v.  Lane,  97  Minn.  118,  4  L.R.A.(N.S.)  241, 
106  N.  W.  485,  7  Ann.  Cas.  932,  on  right  to  have  a  return  of  unearned  premium. 
Guaranty  insurance. 

Cited  in  footnote  to  People  ex  rel.  Kasson  v.  Rose,  44  L.R.A.  124,  which  holds 
guaranteeing  fidelity  of  officers  and  performance  of  contracts  is  insurance. 
Intervention 

Cited  in  Smith  v.  National  Credit  Ins.  Co.  72  Minn.  367,  75  N.  W.  596,  refusing 
leave  to  stockholders  to  intervene  in  action  for  distribution  of  fund  deposited  by 
insolvent  insurance  company  with  state  insurance  commissioner,  after  lapse  of  two 
years. 

33  L.  R.  A.  515,  NICKELLS  v.  NICKELLS,  5  N.  D.  125,  57  Am.  St.  Rep.  540,  64 

N.  W.  73. 
Withdrawal  of  appearance  by  attorney. 

Cited  in  Martinson  v.  Marzolf,  14  N.  D.  308,  103  N.  W.  937,  holding  with- 
drawal of  defendant's  attorney  withdraws  answer. 

Cited  in  note   (33  L.  R.  A.  515)   on  power  of  defendant's  attorney  to  withdraw 
answer  or  appearance  and  permit  default  judgment. 
Vacation   of  judgments. 

Cited  in  Fargo  v.  Keeney,  11  N.  D.  490,  92  N.  W.  836,  sustaining  vacation  of 
judgment  condemning  land  for  mistake  of  plaintiff's  counsel  in  entering  judg- 
ment; Racine-Sattley  Mfg.  Co.  v.  Pavlicek,  21  N.  D.  226,  130  N.  W.  228,  hold- 
ing that  under  Revised  Codes  of  1905,  relief  from  default  judgment  should  be 
sought  by  motion  to  vacate  same  based  on  affidavit  of  merits  and  proposed  veri- 
fied answer;  Cline  v.  Duffy,  20  N.  D.  537,  129  N.  W.  75,  holding  that  appli- 
cation to  vacate  judgment  upon  statutory  grounds  of  "mistake,  inadvertence,  sur- 
prise or  excusable  neglect"  is  applied  to  favor  and  not  upon  strict  legal  right, 
and  invokes  sound  judicial  discretion  of  court;  Keeney  v.  Fargo,  14  N.  D.  423, 
105  N.  W.  92,  holding  judgment  will  not  be  vacated  after  long  delay. 

Cited  in  note  (60  Am.  St.  Rep.  642,  649)  on  vacation  of  judgments  on  motion 
when  not  specially  authorized  by  statute. 

33  L.  R.  A.  524,  ELTON  v.  O'CONNOR,  6  N.  D.  1,  68  N.  W.  84. 
Appeal;  requisites  of  abstract. 

Cited  in  McTavish  v.  Great  Northern  R.  Co.  8  N.  D.  95,  76  N.  W.  985,  sustaining 
motion  to  strike  statement  of  case  and  abstract  from  record  because  of  failure  to 
abridge  record  of  evidence. 

33  L.  R.  A.  532,  FINLAYSON  v.  PETERSON,  5  N.  D.  587,  57  Am.  St.  Rep.  584. 

67  N.  W.  953. 

Cited  in  Finlayson  v.  Peterson,  11  N.  D.  47,  89  N.  W.  855,  on  history  of 
litigation. 
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Publication    of    notices. 

Cited  in  Dever  v.  Cornwell,  10  N.  D.  130,  86  N.  W.  227,  holding  under  statute 
requiring  publication  of  notice  of  tax  sale  "once  a  week  for  three  consecutive 
weeks,"  first  publication  must  be  at  least  twenty-one  days  before  date  of  sale; 
Quinn  v.  McDole,  28  R.  I.  329,  67  Atl.  327,  holding  provision  in  mortgage  con- 
cerning advertising  of  foreclosure  sale,  "first  thereafter  giving  four  weeks 
notice  ..."  means  that  twenty-eight  days  must  elapse  from  first  day  of 
publication  to  sale;  Thomas  v.  Issenhuth,  18  S.  D.  307,  100  N.  W.  436;  Orvik 
v  Casselman,  15  N.  D.  37,  105  N.  W.  1105. — on  length  of  time  that  must  elapse 
between  first  publication  and  sale  in  foreclosure  by  advertisement  under  former 
statute. 

Distinguished  in  McDonald  v.  Nordyke  Marmon  Co.  9  N.  D.  292.  83  N.  W.  6, 
and  Grandin  v.  Enimons,  10  N.  D.  226,  54  L.  11.  A.  613,  footnote  p.  610,  88  Am.  St. 
Rep.  684,  86  N.  W.  723,  holding  foreclosure  notice  published  once  each  week  for  six 
successive  weeks  before  sale,  sufficient,  though  first  publication  less  than  forty-two 
days  before  date  of  sale. 
Curative  acts 

Cited  in  Draper  v.  Clayton,  87  Neb.  449,  39  L.R.A.  (N.S.)  158,  127  N.  W.  369, 
holding  that  statute  attempting  to  cure  void  proceedings  as  to  disposition  of 
property  under  homestead  laws  is  void;  Kenny  v.  McKenzie,  23  S.  D.  116,  — 
L.R.A.  (N.S.)  — ,  120  N.  W.  781,  holding  that  curative  act  cannot  have  effect 
of  validating  void  foreclosure  of  mortgage  by  advertisement. 

33  L.  R.  A.  536,  PATTERSON  v.  WOLLMANN,  5  N.  D.  608,  67  N.  W.  1040. 
State    regulation    of    ferries. 

Cited  in  note  (59  L.  R.  A.  513,  517,  526,  538,  542,  552)  on  establishment,  reg- 
ulation,  and   protection   of  ferries. 
Ferry   and    riparian    rights. 

Cited  in  Greensboro  Ferry  Co.  v.  New  Geneva  Ferry  Co.  34  Pa.  Co.  Ct.  47, 
on  rights  of  owners  of  land  on  stream  under  grant  from  state  to  operate  ferry: 
Cumberland  Gaslight  Co.  v.  West  Virginia  &  M.  Gas.  Co.  182  Fed.  669,  to  the 
point  that  holder  of  franchise  for  ferry  or  bridge  has  right  to  legal  redress 
against  one  who  attempts  to  operate  ferry  or  erect  bridge  without  franchise. 
Injunction  against  Illegal  ferry. 

Cited  in  Greensboro  Ferry  Co.  v.  New  Geneva  Ferry  Co.  34  Pa.  Co.  Ct.  37,  on 
injunction  being  proper  remedy  to  restrain  unauthorized  operation  of  ferry. 
Exclusiveness    of    franchise. 

Cited  in  Bartlesville  Electric  Light  &  P.  Co.  v.  Bartlesville  Interurban  R.  Co. 
26  Okla.  457,  29  L.R.A.(N.S.)  81,  109  Pac.  228,  holding  that  franchise  to  operate 
electric  light  franchise  in  city  is  exclusive  against  all  upon  whom  similar  rights 
have  not  been  conferred. 

Cited  in  note  (29  L.R.A. (N.S.)  78)  on  injunction  against  wrongful  invasion 
of  non-exclusive  public  franchise. 

33  L.  R.  A.  541,  SOUTH  CAROLINA  S.  B.  CO.  v.  WILMINGTON,  C.  &  A.  R. 

CO.  46  S.  C.  327,  57  Am.  St.  Rep.  688,  24  S.  E.  337. 
Rifiht   of   action    for   public   injury   or    nuisance. 

Cited  in  Threatt  v.  Brewer  Min.  Co.  49  S.  C.  131,  26  S.  E.  970,  holding  proof 
of  special  damage  necessary  to  right  of  private  action  for  obstruction  of  neighbor- 
ing road;  Cherry  v.  Rock  Hill,  48  S.  C.  561,  26  S.  E.  798,  holding  private  owner 
without  right  of  action  for  damages  from  closing  of  public  street,  whereby  he 
is  compelled  to  take  more  circuitous  route  to  reach  premises;  Baltzeger  v. 
L.R.A.  Au.  Vol.  IV.— 65. 


33  L.R.A.  541]  L.  R.  A.  CASES  AS  AUTHORITIES.  1026 

Carolina  Midland  R.  Co.  54  S.  C.  250,  71  Am.  St.  Rep.  789,  32  S.  E.  358,  hold- 
ing where  damming  of  surface  water  public  nuisance,  private  owner  without  right 
of  action  in  absence  of  proof  of  special  damage;  Manson  v.  South  Bound  R.  Co. 
64  S.  C.  123,  41  S.  E.  832  (circuit  decree),  sustaining  right  of  residents  wlio<c> 
dwellings  overlook  public  park,  though  with  a  street  between,  to  maintain  suit 
to  enjoin  its  condemnation  for  railway  station  and  terminal.  (Reversed  in  >u 
preme  court)  ;  Barksdale  v.  Charleston  &  W.  C.  R.  Co.  83  S.  C.  292,  64  S.  E. 
1013;  Gray  v.  Charleston  &  W.  C.  R.  Co.  81  S.  C.  372,  62  S.  E.  442,— holding 
owner  of  building  has  right  of  action  for  damages  for  obstruction  of  egress 
thereto  by  erection  of  coal  chute;  Drews  v.  Burton,  76  S.  C.  366,  57  S.  E.  176, 
holding  owner  of  schooner  entitled  to  recover  damages  for  injuries  thereto  by 
hidden  log  in  navigable  stream:  Mayrant  v.  Columbia,  82  S.  C.  278,  64  S.  E.  410. 
holding  fact  that  neighbors  suffered  from  flooding  of  lots  also,  did  not  prevent 
plaintiff  from  maintaining  action  therefor:  Anthony  Wilkinson  Live  Stock  Co. 
v.  McTlquam,  14  Wyo.  232.  3  L.R.A.(N.S.)  740,  83  Pac.  364, — holding  injunction 
will  not  issue  at  instance  of  individual  to  restrain  erection  of  fences  preventing 
cattle  from  grazing  on  public  domain:  McMwkin  v.  Central  Carolina  Power  Co. 
80  S.  C.  516,  128  Am.  St.  Rep.  885,  61  S.  E.  1020,  holding  injunction  will  not  issue 
to  restrain  erection  of  dam  on  navigable  stream  at  instance  of  private  party  on 
ground  it  is  a  public  nuisance;  Thomas  v.  Wade,  48  Fla.  314,  37  So.  743,  denying 
right  of  steamboat  owner  to  bring  action  to  abate  obstruction  of  navigable  stream 
by  bridge  where  no  peculiar  damage  shown;  Swain  v.  Chicago,  B.  &  Q.  R.  Co.  160 
111.  App.  538,  holding  that  steamship  company  cannot  successfully  maintain  ac- 
tion against  railroad  which  has  obstructed  navigation  of  river  by  building  of 
bridge  prior  to  time  such  company  embarked  in  business :  State  ex  rel.  Guenther  v. 
Charleston  Light  &  Water  Co.  68  S.  C.  553,  47  S.  E.  979,  holding  mandamus 
will  not  issue  at  instance  of  individual  to  relieve  against  obstruction  of  navigable 
stream  when  no  peculiar  injury  is  shown;  Com.  v.  Mahoning  Powder  Co.  14  Pa. 
Dist.  R.  481,  30  Pa.  Co.  Ct.  325,  on  indictment  being  proper  remedy  to  abate 
purely  public  nuisance. 

Cited  in  footnotes  to  Griffith  v.  Holman,  54  L.  R.  A.  178,  whicli  denies  private 
individual's  right  to  abate  public  nuisance  consisting  of  fence  across  navigable 
stream;  State  v.  Stark,  54  L.  R.  A.  910,  which  denies  right  of  private  person 
to  abate  liquor  nuisance  without  process  of  law:  Reyburn  v.  Sawyer,  65  L.R.A. 
931,  which  sustains  right  of  owner  of  island  to  injunction  against  maintenance 
of  fishing  nets  in  adjoining  waters  so  as  to  obstruct  navigation. 

Cited  in  notes    (59  L.R.A.  81,  87)    on  right  to  object  to  obstruction  of  navi- 
gation:     (3   L.R.A.  (N.S.)    1127)    on   private   right  of   action   for   obstruction   of 
navigable  stream;    (38  L.R.A.  (N.S.)   765)   on  private  right  of  action  for  obstruc- 
tion of  navigable  stream. 
Obstruction   of  water  by   weir. 

Cited  in  note   (25  Eng.  Rul.  Cas.  438)    on  right  to  obstruct  water  by  weir. 
What  are  public  nuisances. 

Cited  in  note  (107  Am.  St.  Rep.  198,  201,  251)  on  what  are  public  nuisances. 
Injunction  against  nuisance. 

Cited  in  note    (19   Eng.  Rul.   Cas.  305)    as  to  when   injunction  against  nuis- 
ance will  be  granted. 
Abatement  of  purprestures. 

Cited  in  note  (69  Am.  St.  Rep.  278,  281)  on  remedies  for  abatement  of  pur- 
prestures. 
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33   L.  R.  A.  546,  MIXKLER  v.   UNITED   STATES   SHEEP   CO.   4   N.   D.   50 ,, 

62  N.  W.  594. 
Appointment    of    receiver*. 

Cited  in  Hirsch  v.  Israel,  106  Iowa,  502,  76  N.  W.  811,  holding  judgment  cred- 
itor of  mortgagor  proceeding  by  creditor's  bill  to  attack  validity  of  mortgage, 
entitled  to  appointment  of  receiver. 
Equitable   remedies   of   creditor. 

Cited  in  note  (23  L.R.A.  (N.S.)  4,  65)  on  conditions  precedent  to  equitable 
remedies  of  creditors. 

33   L.   R.   A.   552,   STATE   SAV.   BANK  v.   JOHNSON,   18   Mont.   440,   56   Am. 

St.    Rep.    591,   45    Pac.    662. 
Penal   statutes. 

Cited  in  Patterson  v.  Thompson,  86  Fed.  87,  holding  action  to  enforce  liability 
of  directors  declaring  dividend  by  insolvent  corporation  is  for  penalty  within 
meaning  of  statute  of  limitations;  Manhattan  Trust  Co.  v.  Davis,  23  Mont.  280, 
59  Pac.  718,  holding  statute  imposing  penalty  upon  foreign  corporations  at- 
tempting to  do  business  in  state  before  filing  certain  papers  with  public  officer 
is  to  be  construed  as  penal  statute;  Commercial  Nat.  Bank  v.  Kirk,  222  Pa. 
570,  128  Am.  St.  Rep.  823,  71  Atl.  1085,  holding  court  will  rot  enforce  liability 
imposed  on  directors  of  corporation  for  failure  to  make  statutory  return  in 
foreign  state  where  supreme  court  of  that  state  has  held  provision  to  be  penal. 
Limitation  of  actions. 

Cited  in  Patterson  v.  Thompson,  86  Fed.  89,  holding  neither  agreement  between 
creditor  and  corporation  for  extension  of  time,  nor  part  payment  by  corporation, 
will  toll  statute  as  to  action  to  enforce  personal  liability  of  director;  Brown  v. 
Clow,  158  Ind.  411,  62  N.  E.  1006,  holding  action  against  directors  for  assent- 
ing to  violation  of  requirement  that  capital  stock  shall  be  paid  within  eighteen 
months,  governed  by  two-year  statute  of  limitations;  Davis  v.  Mills,  194  U.  S. 
455,  48  L.  ed.  1071,  24  Sup.  Ct.  Rep.  692,  same  case  in  United  States  circuit 
court  in  113  Fed.  679,  holding  limitation  of  time  for  action  to  enforce  liability 
of  corporate  directors  for  failure  to  file  report,  imposed  by  Montana,  available 
as  defense  in  other  state;  Udall  Mill.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  82  Kan. 
261,  108  Pac.  137,  holding  one-year  statute  of  limitations  applies  to  action  tc- 
recover  penalty  for  violation  of  reciprocal  demurrage  act;  Dart  v.  Hughes,  49 
Colo.  474,  109  Pac.  952,  holding  that  action  cannot  be  maintained  against  directors 
for  failure  to  file  statutory  report  unless  brought  within  one  year  after  default. 

Cited  in  note  (96  Am.  St.  Rep.  990,  994)  on  statute  of  limitations  in  actions 
against  corporate  officers  and  stockholders. 

33  L.  R.  A.  554,  CRISWELL  v.  MONTANA  C.  R.  CO.  18  Mont.  167,  44  Pac.  525. 
Followed  without  discussion  in  Oakes  v.  Mase,   165  U.  S.  364,  41  L.  ed.  747, 
17  Sup.  Ct.  Rep.  345. 
Annulment   of   statute    1>>    subsequent   adoption   of   Constitution. 

Cited  in  Arie  v.  State,  1  Okla.  Crim.  Rep.  674,  100  Pac.  33;  Arie  v.  State,  1 
Okla.  Crim.  Rep.  257,  100  Pac.  23, — holding  liquor  license  revoked  by  adoption  of 
schedule  of  constitution  prohibiting  manufacture  and  sale  of  intoxicating  liquors; 
Spratt  v.  Helena  Power  Transmission  Co.  37  Mont.  89,  94  Pac.  631,  holding 
act  granting  foreign  corporation  power  of  eminent  domain  for  certain  purposes 
does  not  violate  constitutional  provision  that  foreign  corporations  shall  not  be 
granted  greater  rights  than  domestic  corporations;  Xelson  v.  Bank  of  Fergus 
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County,  84  C.  C.  A.  609,  13  Ann.  Cas.  811,  157  Fed.  165;  State  v.  .Etna  Bkg. 
&  T.  Co.  34  Mont.  388,  87  Pac.  268, — on  effect  on  existing  statutes  of  adoption 
of  constitution  containing  contrary  provisions;  Arie  v.  State,  23  Okla.  173,  100 
Pac.  23,  holding  that  liquor  license  in  existence  at  time  of  adoption  of  prohibition 
article  of  constitution  was  annulled  when  constitution  became  effective. 

Distinguished  in  State  v.  Thomas  Cruse  Sav.  Bank,  21  Mont.  57.  45  L.  R.  A. 
766,  52  Pac.  733,  holding  license  tax  upon  state  banks  not  invalid  as  discrim- 
ination in  favor  of  foreign  corporations,  because  national  banks  exempt  from 
tax;  Wastl  v.  Montana  Union  R,  Co.  24  Mont.  164,  61  Pac.  9,  holding  right  of 
action  for  injury  from  negligence  of  fellow  servant,  accruing  prior  to  adoption 
of  state  Constitution,  preserved  by  saving  clause  of  Constitution. 

Disapproved  in  First  Nat.  Bank  v.  Weidenbeck,  87  Fed.  272,  holding  territorial 
statute  making  trustees  of  corporation  personally  liable  for  corporate  debts, 
upon  failure  to  file  annual  report  with  county  clerk,  not  annulled  by  provision 
of  state  Constitution  against  discrimination  in  favor  of  foreign  corporations. 
"Who  are  fellow  servants. 

Cited  in  Goodwell  v.  Montana  C.  R.  Co.  18  Mont.  297,  45  Pac.  210,  holding 
track  repairer  and  foreman  of  gang  fellow  servants,  precluding  recovery  by 
former  for  injury  due  to  negligence  of  latter. 

Cited  in  note   (51  L.  R.  A.  526,  616)   on  vice  principalship  considered  with  ref- 
erence to  superior  rank  of  negligent  servant. 
Abrogation   of    fellow   servant    rale. 

Cited  in  note  (12  L.R.A.(N.S.)  1043)  on  validity  of  statute  abrogating  fellow- 
servant  rule. 

33  L.  R.  A.  556,  STATE  ex  rel.  THOMAS  CRUSE  SAV.  BANK  v.  GILL1AM. 

18  Mont.  109,  45  Pac.  661. 
Statutes     changing     remedy. 

Cited  in  footnotes  to  Kirkman  v.  Bird,  58  L.  R.  A.  670,  which  sustains  as  to 
prior  obligations,  statute  exempting  wages  for  sixty  days  preceding  levy;  Jones 
v.  German  Ins.  Co.  46  L.  R.  A.  860,  which  sustains  statute  shortening  time  of 
insurance  company's  immunity  from  suit  without  extending  period  of  limitations; 
Second  Ward  Sav.  Bank  v.  Schranck,  39  L.  R.  A.  569,  which  denies  right  to 
change  remedy  on  existing  notes  on  warrants  of  attorney;  Miners'  &  Merchants' 
Bank  v.  Snyder,  68  L.R.A.  313,  which  holds  corporate  creditor's  contract  rights 
not  impaired  by  statute  requiring  all  creditors  to  unite  in  one  suit  against 
all  stockholders  for  equitable  distribution  of  liability  fund  among  creditors. 
Natnre  of  mortgage. 

C  ited  in  Mueller  v.  Renkes,  31  Mont.  103,  77  Pac.  512;  Davidson  v.  Wambler, 
29  Mont.  G8.  74  Pac.  82, — on  a  mortgage  as  being  in  nature  a  mere  lien  for  the 
security  of  the  debt. 

33  L.  R.  A.  557,  OLSON  v.  PORT  HURON  LIVE-STOCK  ASSO.   18  Mont.  392, 
45  Pac.  549. 

33  L.  R.  A.  559,  STATE  v.  NELSON,  19  R.  I.  467,  61  Am.  St.  Rep.  780.  34  Atl. 

990. 
Former    jeopardy. 

Cited  in  State  v.  Turpin,  54  Or.  369.  103  Pac.  438,  holding  discharge  of  jury 
without  legal  necessity  therefor,  before  verdict  has  effect  of  acquittal. 

Cited  in  footnote  to  Dreyer  v.  People,  58  L.  R.  A.  860,  which  holds  discharge 
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of  jury  without  consent  of  accused,  because  jurors  unable  to  agree,  not  former 

jeopardy.. 

Law    of    telephoned   as   applied    to    contracts   und    evidence. 

Cited  in  note  (127  Am.  St.  Rep.  540,  556)  on  law  of  telephone  as  applied  to 
contracts  and  evidence. 

33  L.  R.  A.  561,  SWIFT  v.  ROUNDS,   19  R.   I.  527,  61   Am.   St.  Rep.  791,  35 

Atl.   45. 
Fraud    and    deceit. 

Cited  in  Goodman  v.  Sampliner,  23  Ind.  App.  76,  54  N.  E.  823,  and  Maxwell 
v.  Brown  Shoe  Co.  114  Ala.  309,  21  S.  W.  1009,  holding  intention  not  to  pay  for 
goods  purchased,  or  want  of  reasonable  expectation  of  being  able  to  pay,  suffi- 
cient to  entitle  seller  to  avoid  sale,  although  affirmative  misrepresentation  or 
concealment  wanting;  Syracuse  Knitting  Co.  v.  Blanchard.  69  N.  H.  449,  43 
Atl.  637,  holding  vendee's  concealment  that  he  is  without  reasonable  expectation 
of  ability  to  pay,  not  fraudulent  without  concealed  intention  not  to  pay;  Gaither 
v.  Slack,  89  Mel.  731,  43  Atl.  915,  holding  oral  promise  not  to  foreclose  mortgage 
given  in  consideration  of  partial  gift  will  not  prevent  enforcement  of  mortgage 
in  hands  of  assignee;  Moore  v.  Howe,  115  Iowa,  66,  87  N.  W.  750,  holding  proof 
of  oral  promise  not  to  foreclose  mortgage  within  year,  contrary  to  terms  of 
mortgage  subsequently  executed,  inadmissible  in  action  for  conspiracy  to  obtain 
property  without  paying  therefor;  Hassett  v.  Cooper,  20  R.  I.  591,  40  Atl.  841. 
questioning  whether  sale  of  goods  by  consignee,  with  intention  of  appropriating 
proceeds  to  own  use,  is  outside  agreement,  and  therefore  fraudulent  against 
consignors;  City  Deposit  Bank  v.  Green,  138  Iowa,  162,  115  N.  W.  893,  holding 
representations  to  one  signing  note  that  other  responsible  persons  would  sign,  is 
fraudulent  when  one  making  them  did  not  intend  to  have  other  than  insolvent 
parties  sign;  Blaul  v.  Wandel,  137  Iowa,  304,  114  N.  W.  899,  holding  mere  fail- 
ure to  countermand  previous  order  which  was  part  of  the  inducement  to  sell,  not 
fraudulent  per  se  in  absence  of  proof  of  intention  not  to;  Schrafft  v.  Fidelity 
Trust  Co.  73  X.  J.  L.  62,  62  Atl.  933,  holding  action  for  deceit  will  not  lie  for 
representation  that  defendant  was  desirous  of  purchasing  all  of  certain  stock 
when  it  was  only  desirous  of  purchasing  part  of  it:  Stoneman  v.  Lyons.  24  R. 
I.  541,  54  Atl.  46,  holding  action  will  lie  for  preconceived  design  to  obtain  goods 
and  not  pay  for  them;  Com.  v.  Althause,  207  Mass.  47,  31  L.R.A. (N.S.)  1003? 
93  N.  E.  202,  holding  that  promise  to  do  something  in  future  which  at  time 
person  intends  not  to  do,  does  not  render  such  person  guilty  of  obtaining  prop- 
erty under  false  pretenses. 

33  L.  R,  A.  564,  SANFORD  v.  PAWTUCKET  STREET  R.  CO.  19  R.  I.  537,  35 

Atl.  67. 
Liability    for    ne&ligrence    of    independent    contractor. 

Cited  in  Read  v.  East  Providence  Fire  District,  20  R.  I.  578,  40  Atl.  760, 
holding  owner  appropriating  structure  of  independent  contractor  for  own  use 
liable  to  third  party  for  injury;  Hoff  v.  Shockley,  122  Iowa,  725,  64  L.  R,  A. 
541,  footnote  p.  538,  101  Am.  St.  Rep.  289,  98  N.  W.  573,  holding  property  owner 
not  liable  for  injuries  to  traveler  by  obstructions  placed  in  street,  without  dan- 
ger signals,  by  independent  contractor  for  construction  of  building;  Missouri,  K. 
&  O.  R.  Co.  v.  Ferguson,  21  Okla.  272,  96  Pac.  755,  holding  railroad  company 
not  liable  for  injury  to  animal  by  its  becoming  entangled  in  wire  frnce  being 
erected  along  right  of  way  by  an  independent  contractor:  Peters  v.  St.  Louis 
A  S.  F.  R.  Co.  150  Mo.  App.  736,  131  S.  W.  917,  holding  that  railroad  could  not 
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delegate  to  independent  contractor  work  of  transporting  freight  so  as  not  to  be 
personally  liable  for  conduct  of  contractor. 

Cited  in  footnotes  to  Wertheimer  v.  Saunders,  37  L.  R,  A.  146,  which  holds 
landlord  liable  for  independent  contractor's  negligence  in  putting  new  roof  on 
building;  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  40  L.  R.  A.  345,  which  holds 
street  railway  company  liable  for  injury  to  spectator  at  free  exhibition  of  mark- 
manship  given  by  independent  contractor  on  company's  grounds;  Boomer  v.  Wil- 
bur, 53  L.  R.  A.  172,  which  denies  owner's  liability  for  injury  by  fall  of  bricks 
through  negligence  of  independent  contractor  repairing  chimney;  Uppinqton  v. 
New  York,  53  L.  R.  A.  551,  which  denies  city's  liability  for  failure  to  select  best 
possible  route  or  adopt  best  possible  plan  for  sewer;  Hoff  v.  Shockley,  64  L.R.A. 
538,  which  holds  property  owner  not  liable  for  injuries  to  traveler  due  to  ob- 
structions placed  by  an  independent  contractor  in  front  of  his  property  with- 
out danger  signals. 

Cited  in  notes  (65  L.R.A.  634,  642,  647)  on  general  rules  as  to  absence  of  lia- 
bility of  employer  for  torts  of  independent  contractor;  (65  L.R.A.  753)  on 
liability  for  acts  of  independent  contractor  wyhere  injury  is  direct  result  of 
work  contracted  for;  (66  L.R.A.  121,  136)  on  liability  for  acts  of  independent 
contractor  where  injuries  result  from  nonperformance  of  absolute  duties  of  em- 
ployer; (76  Am.  St.  Rep.  411,  412,  413,  423)  on  liability  for  negligence  and 
torts  of  independent  contractors. 

Distinguished  in  Stephensville,  N.  &  S.  T.  R.  Co.  v.  Couch,  56  Tex.  Civ.  App. 
340,  121  S.  W.  189,  holding  that  railroad  is  not  liable  to  adjoining  owner  for 
damages  to  his  land  by  acts  of  independent  contractor  constructing  its  load  in 
causing  rocks  to  be  thrown  on  to  premises. 

33  L.  R.  A.  566,  WING  v.  SLATER,  19  R.  I.  597,  35  Atl.  302. 
Nature    of   stockholder's    liability    to    creditors. 

Cited  in  Crippen  v.  Laighton,  69  N.  H.  552,  46  L.  R.  A.  471,  76  Am.  St.  Rep. 
192,  44  Atl.  538,  holding  statutory  liability  of  stockholder  to  unsatisfied  judgment 
creditor  for  amount  equal  to  par  value  of  stock  is  penal,  and  not  contractu.il; 
Kilton  v.  Providence  Tool  Co.  22  R,  I.  613,  48  Atl.  1039,  holding  action  to  re- 
cover statutory  penalty  of  stockholder  for  default  of  corporation  not  within 
statute  limiting  time  for  bringing  action  founded  upon  penal  statute,  to  one 
year;  Tichenor  v.  Williams  Block  Pavement  Co.  116  Ga.  307.  42  S.  E.  505,  refusing 
to  direct  receiver  to  sue  for  and  collect  unpaid  stock  subscriptions,  where  there 
is  no  unsatisfied  existing  debt  against  corporation. 

Distinguished  in  Starkweather  v.  Brown,  25  R.  I.  148.  55  Atl.  20],  holding 
statute  making  stockholders  liable  for  failure  of  corporation  to  make  proper  re- 
turn is  penal  but  by  its  express  terms  included  nonmanufacturing  corporations. 

33  L.  R.  A.  569,  NEW  ENGLAND  TROUT  &  SALMON  CLUB  v.  MATHER,  68 

Vt.  338,  35  Atl.  323. 
Riparian   rights   in   non-navigable   streams;    fish   and   game  laws. 

Cited  in  Griffith  v.  Holman,  23  Wash.  359,  54  L.  R.  A.  183,  83  Am.  St.  Rep. 
821,  63  Pac.  239,  holding  riparian  owner  on  non-navigable  stream  has  absolute 
right  of  fishery,  subject  to  equal  right  of  enjoyment  of  owners  above  and  below 
him;  State  v.  Theriault,  70  Vt.  624,  43  L.  R.  A.  293,  67  Am.  St.  Rep.  695,  41 
Atl.  1030,  holding  statute  authorizing  fish  and  game  commissioners  to  prohibit 
fishing  in  non-navigable  stream,  after  stocking,  for  period  of  three  years,  not 
taking  private  property  for  public  use;  Payne  v.  Sheets,  75  Vt.  346,  55  Atl.  656, 
sustaining  right  of  one  having  right  to  shoot,  etc.,  on  certain  land,  to  maintain 
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trespass  against  one  entering  thereon  for  purpose  of  shooting;  Hartinan  v. 
Tresise,  36  Colo.  151,  4  L.R.A.  (N.S.)  880,  84  Pac.  685,  applying  common  law 
rule  that  owner  of  lands  bordering  on  both  sides  of  nonnavigable  stream  has 
exclusive  right  of  fishery  therein;  Hartman  v.  Tresise,  36  Colo.  156,  4  L.R.A. 
(N.S.)  880,  84  Pac.  685,  holding  act  providing  public  shall  have  right  to  fish 
in  any  stream  in  state,  stocked  at  public  expense,  violates  constitutional  provi- 
sion prohibiting  taking  of  private  property  for  public  use  without  just  com- 
pensation; State  v.  Haskell,  84  Vt.  433,  34  L.R.A.(N.S.)  289,  79  Atl.  852,  hold- 
ing that  waters  which  are  common  passways  for  fish  are  for  this  purpose  of 
public  character  and  subject  to  legislative  control  as  against  right  of  riparian 
owner  to  obstruct  stream;  People  ex  rel.  Highways  Comrs.  v.  Whiteside  County, 
122  111.  App.  43,  giving  definition  of  navigable  stream. 

Cited  in  notes   (60  L.  R.  A.  513)   on  right  to  fish;    (39  L.  R.  A.  585)   on  gov- 
ernmental control  over  right  of  fishery;    (41  L.  R.  A.  268)   on  public  right  of  ac- 
cess to  water:    (41  L.R.A.  376)   on  right  to  use  stream  for  floating  logs;    (131 
Am.  St.  Rep.  753,  758)   on  law  of  fishing. 
In    ponds. 

Cited  in  Percy  Summer  Club  v.  Astle,  90  C.  C.  A.  527,  163  Fed.  13,  on  owner- 
ship of  the  fishery  in  a  pond  being  a  constitutional  right. 
Imminent    domain. 

Cited  in  note  (102  Am.  St.  Rep.  828)  on  uses  for  which  power  of  eminent  do- 
main cannot  be  exercised. 

33  L.  R.  A.  576,  STATE  ex  rel.  WALKER  v.  PAYNE,  129  Mo.  468,  31  S.  W.  797. 
Period  of  existence  of  private  corporations. 

Cited  in  State  ex  rel.  Allison,  v.  Hannibal  &  R.  County  Gravel  Road  Co.  138 
Mo.  343,  36  L.  R.  A.  460,  footnote  p.  457,  39  S.  W.  910,  holding  right  of  per- 
petual succession  given  to  corporation  in  charter  does  not  extend  life  beyond 
period  of  thirty  years;  State  ex  rel.  Pritchett  School  Inst.  v.  Lesueur,  141  Mo. 
34.  41  S.  W.  904,  holding  charter  of  educational  institution  providing  "trustee- 
ship shall  be  perpetual"  implies  continuous  exercise  of  corporate  powers;  State 
ex  rel.  Hines  v.  Scott  County  Macadamized  Road  Co.  207  Mo.  73,  105  S.  W.  752, 
13  Ann.  C'as.  656;  State  ex  rel.  Jump  v.  Louisiana,  B.  G.  &  A.  Gravel  Road  Co. 
187  Mo.  449,  86  S.  W.  170,  Reversing  116  Mo.  App.  204,  92  S.  W.  153,— holding 
moaning  of  term  "perpetual"  or  "continued  succession"  is  limited  by  the  period 
of  corporate  existence;  State  ex  rel.  Hines  v.  Cape  Girardeau,  207  Mo.  101,  105 
S.  \V.  761,  holding  period  of  existence  of  corporation  created  under  special  act 
with  no  period  of  existence  fixed  is  determined  by  general  laws  limiting  exist- 
ence to  twenty  years:  People  ex  rel.  Deneen  v.  Economy  Light  &  P.  Co.  241  111. 
349,  89  N.  E.  760.  holding  flowage  contract  containing  provision  that  lessee 
"perpetually"  keep  tow  path  in  repair  a  license  for  only  the  twenty  year  statu- 
tory period. 

Distinguished  in  State  ex  rel.  Major  v.  German  Mut.  L.  Ins.  Co.  224  Mo.  92, 
323  S.  W.  19.  holding  period  of  existence  of  life  insurance  corporation  created 
by  special  act  giving  it  perpetual  succession  and  authorizing  it  to  issue  policies 
payable  at  death  of  insured  not  governed  by  general  statutes  limiting  period 
of  existence  of  corporations  to  twenty  years  if  no  provision  to  contrary. 

33  L.  R.  A.  582,  STATE  ex  rel.  CRANMER  v.  THORSON,  9  S.  D.  149,  68  N.  W. 

202. 
Injunction    ng-ainst    political    body    or    officer. 

Cited  in  Se^ars  v.  Parrott,  54  S.  C.  69,  31  S.  E.  677   (dissenting  opinion),  ma- 
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jority  holding  county  commissioners  may  be  enjoined  from  performing  duties 
under  unconstitutional  act  creating  new  county;  People  ex  rel.  O'Reilly  v.  Mills. 
30  Colo.  263,  70  Pac.  322,  denying  jurisdiction  of  supreme  court  to  restrain  secre- 
tary of  state  from  publishing  notices  of  proposed  amendments  to  Constitution. 
prior  to  vote  thereon  by  people,  on  ground  that  they  are  submitted  without  au- 
thority; State  ex  rel.  Crawford  v.  Dunbar,  48  Or.  11],  85  Pac.  337,  holding  in- 
junction will  not  issue  restraining  printing  of  act  in  certain  manner  on  ballots 
by  state  officer  since  this  is  a  political  question;  Duggan  v.  Emporia,  84  Kan. 
435,  114  Pac.  235,  Ann.  Cas.  1912  A,  719,  holding  that  injunction  will  not  be 
issued  to  prevent  calling  of  election  in  city  of  second  class  under  initiative  and 
referendum  statute  because  of  irregularities  in  petition ;  Threadgill  v.  Cross,  26 
Okla.  413,  138  Am.  St.  Rep.  964,  109  Pac.  558,  to  the  point  that  injunction  will 
not  issue  to  control  exercise  of  purely  legislative  power. 

Cited  in  footnotes  to  State  ex  rel.  McCaffery  v.  Aloe,  47  L.  R.  A.  393.  which 
denies  right  to  injunction  to  protect  purely  political  right  of  citizen  as  voter ; 
Weaver  v.  Toney,  50  L.  R.  A.  105.  which  denies  right  to  enforce  in  equity,  right 
to  have  inspector  of  certain  party  at  polls. 

Distinguished  in  Norris  v.  Cross,  25  Okla.  316,  105  Pac.  1000.  holding  that  in- 
junction may  issue  to  compel  secretary  of  state  to  perform  ministerial  duty. 
Effect  of  concurrent  resolution. 

Cited  in  footnote  to  Mullan  v.  State,  34  L.  R.  A.  262,  which  holds  concurrent 
resolution  of  legislature  ratifying  appointment  by  governor  not  "express  au- 
thority of  law." 

33  L.  R.  A.  585,  ALLIBONE  v.  AMES,  9  S.  D.  74,  68  N.  W.  165. 
Nature  of  contract  upon  deposit  of  public  moneys  in  bank. 

Cited  in  Nebraska  v.  First  Nat.  Bank,  88  Fed.  951.  holding  deposit  of  public 
moneys  in  national  bank,  under  contract  for  3  per  cent  interest  upon  daily  aver- 
age, not  loan  within  prohibition  of  national  banking  act;  Nebraska  v.  Havdcn. 
89  Fed.  51,  holding  amended  petition  alleging  deposit  of  proceeds  of  certifi- 
cates of  deposit  for  public  moneys,  same  in  effect  as  original  petition  alleging 
deposit  of  certificates,  and  receipt  of  credit  therefor;  Baker  v.  Williams  Bkg.  Co. 
42  Or.  223,  70  Pac.  711,  holding  officer  depositing  public  moneys  in  bank  subse- 
quently becoming  insolvent,  upon  reimbursing  public  treasury  is  entitled  to  in- 
terest from  date  of  allowance  of  claim  against  bank's  receiver. 

Cited  in  footnote  to  Marquette  v.  Wilkinson,  43  L.  R.  A.  840,  which  holds 
city  funds  redeposited  in  other  bank,  under  arrangement  for  sharing  of  deposit*, 
held  in  trust  for  city  as  against  original  banker's  assignee  for  creditors. 

Distinguished   in   State  v.  Midland   State  Bank,  52   Neb.   4,  66   Am.   St.   Rep. 
484,  71  N.  W.  1011.  holding  deposit  of  public  moneys  in  bank  constitutes  sunif 
a  trust  fund,  recoverable  in  case  of  insolvency  of  bank  as  preferred  claim. 
Liability  of  officers   for  loss  of  public   moneys. 

Cited  in  Montgomery  County  v.  Cochran,  57  C.  C.  A.  265,  121  Fed.  21.  holding 
county  treasurer  receipting  for  check  as  proceeds  of  county  bonds,  amount  of 
which  check  is  credited  to  him  as  treasurer  by  bank  on  which  it  is  drawn,  liable 
therefor  on  failure  of  bank;  Hunt  v.  Hopley,  120  Iowa,  700,  95  X.  W.  205.  hold- 
ing general  deposit  of  school  district  funds  in  bank,  to  credit  of  treasurer  as 
such,  not  a  loan,  nor  illegal,  so  as  to  preclude  recovery  by  him  on  guaranty 
against  loss  to  him  by  failure  of  bank:  Warren  v.  Nix,  97  Ark.  381,  135  S.  W. 
896,  holding  that  under  statute  fixing  liability  of  officers  and  their  sureties  for 
public  moneys,  county  treasxirer  is  authorixed  to  make  general  deposit  of  public 
funds. 
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Cited  in  footnotes  to  Tillinghast  v.  Merrill,  34  L.  R.  A.  678,  which  holds  su- 
pervisor liable  for  public  money  lost  by  failure  of  private  bankers;  Maloy  v. 
Bernalillo  County,  52  L.  R.  A.  126,  which  denies  defaulting  county  treasurer's 
liability  to  county  for  interest  paid  to  him  by  bank  in  which  public  money  de- 
posited, after  he  has  paid  county. 

Distinguished   in  State  ex  rel.  Roberts  v.  Lawrence,  80  Kan.   708,   103  Pac. 
839,  holding  county  treasurer  without  authority  under  statute  prohibiting  loan- 
ing or  permitting  use  of  public  money  to  place  public  funds  on  general  deposit 
in  bank  not  designated  by  county  commissioners. 
l.o:in    or   deposit. 

Cited  in  State  ex  rel.  Carroll  v.  Corning  State  Sav.  Bank,  136  Iowa,  84,  113 
X.  \V.  500,  on  distinction  between  loan  and  deposit  of  money;  People  v.  Thomas, 
71  Misc.  343,  130  X.  Y.  Supp.  246,  holding  that  deposit  of  moneys  belonging  to 
insurance  corporation  in  bank  returnable  on  demand,  is  not  "loan"  within  insur- 
ance law. 

33  L.  R.  A.  589,  SUTTON  v.  STATE,  96  Tenn.  696,  36  S.  W.  697. 
Stutntes;    legislative    discretion    as    to    policy    of    laws. 

Cited  in  Henley  v.  State,  98  Tenn.  681,  39  L.  R.  A.  132,  41  S.  W.  352,  holding 
propriety  or   wisdom  of   legislation   not   subject  to   review  of  courts,   unless   in 
conllict  with  Constitution. 
Class  legislation. 

Cited  in  Debardelaben  v.  State,  99  Tenn.  652,  42  S.  W.  684,  holding  statute 
prohibiting  betting  outside  race  course  inclosure  only,  valid  class  legislation; 
Knoxville  &  O.  It.  Co.  v.  Harris,  99  Tenn.  706,  53  L.  R.  A.  929,  43  S.  W.  115, 
holding  statute  imposing  tax  on  all  railroads  "not  paying  an  ad  valorem  tax," 
valid;  Weaver  v.  Davidson  County,  104  Tenn.  328,  59  S.  W.  1105,  holding  statute 
n>-l  rioting  number  of  deputies  allowable  to  county  officers  in  all  counties  of 
state,  except  two,  invalid;  State  v.  Garbroski,  111  Iowa,  499.  56  L.  R.  A.  572,  82 
Am.  St.  Rep.  524,  82  X.  W.  959,  holding  statute  imposing  license  tax  upon  all 
peddlers,  except  such  as  served  in  Union  army  and  navy,  invalid;  State  ex  rel. 
Asttn-  v.  Schlitz  Brewing  Co.  104  Tenn.  732,  78  Am.  St.  Rep.  941,  59  S.  W.  1033, 
holding  statutes  prohibiting  contracts  and  combinations  in  restraint  of  compe- 
tition between  persons  or  corporations,  except  those  with  reference  to  agricul- 
tural products  or  live  stock  in  possession  of  producers,  not  invalid;  Carr  v.  State, 
175  Ind.  265,  32  L.R.A.  (X.S.)  1200,  93  X.  E.  1071,  holding  valid,  statute  exempt- 
ing professional  ball  players  from  operation  of  Sunday  laws;  Grainger  County 
v.  State,  111  Tenn.  273,  80  S.  W.  750,  holding  special  legislative  act  redistricting 
specified  county  not  invalid  as  class  legislation;  Re  Mallon,  16  Idaho,  745,  22 
L.R.A.  (N.S.)  1125,  102  Pac.  374,  holding  statute  fixing  punishment  of  escaped 
convict  in  accordance  with  term  he  is  serving,  invalid  as  class  legislation: 
Laurens  v.  Anderson,  75  S.  C.  64,  117  Am.  St.  Rep.  885,  55  S.  E.  136.  9  Ann.  Cas. 
3003.  holding  statute  exempting  Coiifederate  war  veterans  from  payment  of  li- 
cense fee,  invalid;  Shaw  v.  Marshalltown,  131  Iowa.  143,  10  L.R.A. (N.S.)  832, 
104  X.  W.  1121,  9  Ann.  Cas.  1039  (dissenting  opinion),  on  constitutionality  of 
laws  dividing  subjects  on  which  laws  are  to  operate  into  classes. 

Cited  in  footnote  to  Com.  ex  rel.  Jones  v.  Blackley,  52  L.  R.  A.  367,  which  sus- 
tains classification  of  townships  by  density  of  population. 
Acc-ordinjr   to   popnlation. 

Cited  in  Lon'gview  v.  Crawfordsville,  164  Ind.  122.  68  L.R.A.  625.  73  X.  E.  78, 
3  Ann.  Las.  496,  holding  act  providing  that  only  cities  having  population  be- 
tween six  and  seven  thousand  and  not  operating  under  special  charter  may  annex 
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territory  including  towns,  invalid;  Rushville  v.  Hayes,  162  Ind.  204,  70  X.  K. 
134,  holding  statute  providing  only  school  boards  of  districts  having  populations 
between  4,540  and  4,545  may  issue  bonds  for  certain  purposes,  invalid;  Re  Con- 
nolly, 17  N.  D.  551,  117  N.  W.  946,  holding  act  providing  for  proceedings  to  re- 
move county  seat  and  applicable  only  to  counties  having  less  than  6.500  in- 
habitants with  no  court  house,  invalid. 

Cited  in  footnote  to  Longview  v.  Crawfordsville,  68  L.R.A.  623,  which  holds 
void  classification  of  cities  for  purpose  of  legislation  so  as  to  make  particular 
law  conferring  power  to  annex  territory  applicable  to  those  having  population 
between  six  and  seven  thousand. 
Dae  process  of  law. 

Cited  in  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  434,  56  L.  R.  A.  319,  76 
Am.  St.  Rep.  682,  53  S.  W.  955.  holding  statute  requiring  payment  of  wages  in 
money  not  abridgment  of  right  of  contract,  and  therefore  unconstitutional  as 
taking  property  without  due  process  of  law;  Illinois  C.  R,  Co.  v.  Wells,  104 
Tenn.  710,  59  S.  W.  1041,  holding  statute  giving  attorneys  of  record  in  suit, 
lien  upon  plaintiff's  right  of  action  from  date  of  filing  suit,  not  invalid  as  tend- 
ing to  discourage  litigation;  Knoxville  &  0.  R.  Co.  v.  Harris,  99  Tenn.  698,  53 
L.  R.  A.  929,  43  S.  W.  115,  upholding  statute  exempting  state  and  county  from 
liability  for  costs  in  criminal  cases,  except  as  to  specified  offenses;  Dayton  Coal 
&  I.  Co.  v.  Barton,  103  Tenn.  614,  53  S.  W.  970,  upholding  act  requiring  pay- 
ment in  money  of  store  orders,  etc.,  payable  by  their  terms  otherwise  than  in 
money,  issued  to  employees  for  wages. 

33  L.  R.  A.  593,  BRYANT'S  POND  STEAM-MILL  CO.  v.  FELT,   87   Me.  234, 

47  Am.  St.  Rep.  323,  32  Atl.  888. 
Nature  ami    validity   of   subscription   to   stock. 

Cited  in  note   (136  Am.  St.  Rep.  740)    on  nature  and  validity  of  subscription 
agreement  to  corporate  stock. 
Withdrawal  of  stock  subscription. 

Approved  in  Planters'  &  M.  Independent  Packet  Co.  v.  Webb,  156  Ala.  557,  46 
So.  977,  16  Ann.  Cas.  529,  holding  subscriber  to  stock  of  proposed  corporation 
may  withdraw  before  organization  but  not  after. 

Cited  in  Chicago  Bldg.  &  Mfg.  Co.  v.  Peterson,  133  Ky.  606,  118  S.  W.  384, 
on  same  point. 

Cited  in  note    (33  L.  R.  A.  595)   on  withdrawal  of  subscription  for  shares  of 
stock  of  corporation. 
Liability    upon    subscription    to    corporate    stock. 

Cited  in  note  (47  L.  R.  A.  255,  262)  on  effect  of  transfer  of  stock  on  liability 
for  unpaid  subscription. 

33  L.  R.  A.  598,  BROTHERTON  v.  MANHATTAN  BEACH  IMPROV.   CO.   48 
Neb.  563,  58  Am.  St.  Rep.  709,  67  N.  W.  479. 

Reaffirmed  on  rehearing  in  50  Neb.  217,  69  N.  W.  757. 
Negligence. 

Cited  in   Belvidere   Gas  &   Electric   Co.  v.   Boyer,   122   111.   App.   125,   quoting 
definition  of  negligence. 
Personal   injury;    proximate   cause. 

Cited  in  Omaha  v.  Bowman,  52  Neb.  300,  40  L.  R.  A.  534,  66  Am.  St.  Rep. 
506,  72  N.  W.  316,  holding  construction  of  embankment  by  city,  causing  forma- 
tion of  pond  on  private  property  adjoining  street,  not  proximate  cause  of  death 
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of   boy   trespasser   from   drowning;    McKibbin   v.   Bax,    79   Neb.   580,    33   L.R.A. 
(N.S.)  650,  126  Am.  St.  Rep.  677,  133  X.  W.  158;  McCook  v.  McAdams,  76  Neb. 
9,  10  N.  W.  1005, — holding  plaintiff  in  action  for  damages  for  negligence  must 
show  negligence  of  defendant  was  proximate  cause  of  injury. 
-Nejilijteiiee    of    person    injured. 

Cited  in  Heckman  v.  Evenson,  7  N.  D.  178,  73  N.  W.  42,  holding  pedestrian 
leaving  sidewalk  and  going  into  street  at  point  not  crosswalk  not  of  itself  neg- 
ligence; Geist  v.  Missouri  P.  R.  Co.  62  Neb.  323,  87  N.  W.  43,  holding  railroad 
company  liable  for  personal  injury  if  failure  to  give  signal,  by  bell  or  whistle, 
to  persons  on  track  was  negligence  under  circumstances;  Dailey  v.  Burlington  & 
M.  River  R.  Co.  58  Neb.  401,  78  N.  W.  722,  holding  railroad  company  liable 
for  injury  to  section  hand  on  track,  when  perilous  situation  discovered  in  time 
to  avoid  injury  by  exercise  of  ordinary  care;  Oliver  v.  Denver  Tramway  Co.  13 
Colo.  App.  550.  5!)  Pac.  79,  holding  complaint  in  action  for  personal  injury  not 
subject  to  general  demurrer,  as  showing  contributory  negligence  of  plaintiff,  if 
there  is  room  for  debate  as  to  inference  to  be  drawn  from  facts  pleaded. 

Cited  in  footnote  to  Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.  R,  A.  424, 
which  denies  liability  towards  one  caught  between  two  street  cars  by  becoming 
confused  after  assenting  to  motorman's  instructions  as  to  reaching  safe  place. 
Negligence  as  to  bathing  resort  or  place  of  amusement. 

Cited  in  Bertalot  v.  Kinnare,  72  111.  App.  53,  holding  proprietor  of  natatorium 
liable  for  failure  to  exercise  ordinary  care  for  safety  of  patron,  but  not  insurer 
of  safety;  Blakeley  v.  White  Star  Line,  154  Mi«h.  639,  19  L.R.A. (N.S.)  774.  129 
Am.  St.  Rep.  496,  118  N.  W.  482,  holding  owner  of  amusement  park  allowing  ball 
game  to  be  conducted  on  other  than  regular  diamond  and  near  to  dancing  pavilion 
liable  for  injuries  caused  by  base  ball  hitting  guest  who  had  no  notice  of  the 
game;  Decatur  Amusement  Park  Co.  v.  Porter,  137  111.  App.  451,  holding  it  is 
duty  of  owner  of  amusement  park  and  bath  house  to  make  reasonable  provision 
to  guard  against  accidents  liable  to  occur;  O'Callaghan  v.  Dellwood  Park  Co.  242 
111.  345,  26  L.R,A.(N.S.)  1057,  134  Am.  St.  Rep.  331,  89  N.  E.  1005,  17  Ann.  Cas. 
407,  holding  owner  of  scenic  railway  bound  to  exercise  the  highest  degree  of  care 
for  the  safety  of  passengers ;  Phillips  v.  Orr,  152  N.  C.  585,  67  S.  E.  1064,  on  de- 
gree of  care  owner  of  public  bathing  resort  must  exercise;  O'Callaghan  v.  Dell- 
wood  Park  Co.  242  111.  345,  26  L.R.A.(N.S.)  1057,  134  Am.  St.  Rep.  331,  89  N.  E. 
]005,  17  Ann.  Cas.  407,  holding  that  operator  of  scenic  railway  is  bound  to  use 
highest  degree  of  care  and  caution  for  safety  of  patrons. 

Cited  in  note  (3  L.R.A. (N.S.)  1133)  on  liability  of  one  maintaining  place 
of  public  amusement  for  safety  of  patrons. 

33  L.  R.  A.  600,  UNITED  STATES  EXP.  CO.  v.  KOERNER,  65  Minn.  540,  68 

N.  W.  181. 
\e\v    trial   to    recover   nominal    damages. 

Cited  in  Goulding  v.  Terrell,  106  Minn.  46,  117  N.  W.  1046,  holding  a  new 
trial  would  not  be  granted,  where  plaintiff  recovered  nominal  damages  only,  on 
the  appeal  of  defendant. 
Shipper's    misrepresentations   as   to   character   or   value   of   woods. 

Cited  in  note  (23  L.R.A. (N.S.)  747)  on  effect  of  shipper's  misrepresentation 
as  to  character,  quantity,  or  value,  on  right  to  recover  for  loss. 

33  L.  R.  A.  601,  McDEVITT  v.  ST.  PAUL,  66  Minn.   14,  68  N.  VV.   178. 
Action   by   husband   for   injuries   received   by   wife. 

Cited  in  Wright  v.  Omaha,  78  Neb.  129,  110  N.  W.  754,  on  the  right  of  the 
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husband  to  maintain  action  for  injuries  to  wife  by  defect  in  sidewalk  without 
notice  being  given  as  required  by  state  statute;  United  States  Smelting  Co.  v. 
Sisam,  37  L.R.A. (N.S.)  982,  112  C.  C.  A.  37,  191  Fed.  301,  holding  that  husband 
may  recover  damages  suffered  by  himself  because  of  injury  to  wife  caused  by 
maintenance  of  nuisance  by  defendant. 

33  L.  R.  A.  602,  BETHEL  v.  SALEM  IMPROV.  CO.  93  Va.  354,  57  Am.  St.  Rep. 

808,  25  S.  E.  304. 
Damages;    loss    of    profits. 

Cited  in  Beatty  v.  Howe  Lumber  Co.  77  Minn.  278,  79  X.  W.  1013,  holdi:;-  au- 
thorised abandonment  of  contract  because  of  failure  of  opposite  party  to  pay  in- 
stalment due  for  work  done  not  ground  for  recovery  of  loss  of  profits  on  part  of 
contract  not  performed. 

Cited  in  note   (53  L.  R.  A.  47)   on  loss  of  profits  as  element  of  damages  for 
breach  of  contract. 
Damages   for   failure   to   pay   money. 

Cited  in  Potomac  Power  Co.  v.  Burchell,  109  Va.  685,  64  S.  E.  982:  Colonna 
Dock  Co.  v.  Colonna,  108  Va.  242,  61  S.  E.  770, — holding  measure  of  damages 
for  failure  to  pay  money  is  principal  sum  with  legal  interest  from  time  payment 
was  due. 

33  L.  R.  A.  606,  Ex  parte  SMITH,  135  Mo.  223,  58  Am.  St.  Rep.  576,  36  S.  W. 

628. 
Statutes   Infringing;   personal    liberty. 

Cited  in  St.  Louis  v.  Gloner,  210  Mo.  510,  15  L.R.A. (N.S.)  975,  124  Am.  St. 
Rep.  750,  109  S.  W.  30,  holding  ordinance  prohibiting  lounging  and  loafing  on 
street  corner  or  other  public  place,  invalid  as  interference  with  constitutional 
guarantee  of  personal  liberty;  Carthage  v.  Block,  139  Mo.  App.  393.  123  S.  W. 
483,  holding  ordinance  prohibiting  drinking  of  intoxicants  in  stairway,  area- 
way,  street,  sidewalk  or  alley  invalid  as  an  encroachment  upon  personal  liberty. 

Cited  in  footnotes  to  Ex  parle  McCarver,  42  L.  R.  A.  587,  which  holds  void. 
ordinance  prohibiting  unaccompanied  minors  being  on  street  after  9  o'clock  at 
night;  Grand  Rapids  v.  Newton,  35  L.  R.  A.  226,  which  holds  A-oid,  ordinance 
against  any  person  permitting  drunkards,  etc.,  to  remain  in  his  house  or  place 
of  business;  Re  Stegenga.  61  L.  R.  A.  783,  which  sustains  city's  authority  to 
provide  for  punishment  of  loiterers  in  streets  and  bar-rooms. 

Cited  in  notes   (49  L.R.A.  116)    on  constitutionality  of  discrimination  against 
women   in  police  regulations;    (78  Am.  St.  Rep.  273)    on  acts  which   legislature 
may  declare  criminal. 
Contesting;    constitutionality    of    penal    statute    after    conviction. 

Cited  in  Ex  parte  Lucas,  160  Mo.  236,  61  S.  W.  218,  holding  person  under  arre-t 
for  violation  of  statute  may  contest  its  validity  by  habeas  corpus:  Ex  parle  Neet. 
157  Mo.  537,  80  Am.  St.  Rep.  638,  57  S.  W.  1025,  and  Re  Flukes.  157  Mo.  127.  51 
L.  R.  A.  176,  80  Am.  St.  Rep.  619,  57  S.  W.  545,  holding  person  convicted  under 
unconstitutional  penal  statute  entitled  to  discharge  upon  original  habeas  eorpn-; 
proceeding  in  supreme  court;  Albright  v.  Fisher.  104  Mo.  68.  64  S.  W.  106,  holding 
courts  will  interfere  to  prevent  execution  or  enforcement  of  invalid  ordinance: 
State  ex  rel.  Anheuser-Busch  Brewing  Asso.  v.  Eby.  170  Mo.  525,  71  S.  W.  .~,:2. 
holding  that  criminal  proceedings  based  on  unconstitutional  law  are  without 
jurisdiction  so  that  prohibition  will  lie:  People  ex  rel.  Frank  v.  Pease.  3  111.  C. 
C.  129:  O'Haver  v.  Montgomery,  120  Tenn.  468.  127  Am.  St.  Rep.  1014.  Ill  S. 
W.  449:  Ex  parte  Hollman,  79  S.  C.  28,  21  L.R.A.(X.S.)  251,  60  S.  E.  19,  14  Ann. 
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Cas.  1105, — holding  constitutionality  of  penal  law  may  be  questioned  under  writ 
of  habeas  corpus;  Michaelson  v.  Beemer,  72  Neb.  764,  101  N.  W.  1007,  9  Ann. 
Cas.  1181,  holding  accused  cannot  waive  rights  given  him  by  statute  or  guar- 
anteed by  constitution  to  a  jury  trial. 

Cited  in  note  (39  L.  R.  A.  457)  on  decision  against  constitutional  right  as  nul- 
lity, subject  to  collateral  attack. 
Reasonableness    of    ordinance. 

Cited   in  note    (16   Eng.  Rul.   Cas.  680)    on  necessity  of  municipal  by-law  of 
ordinance  being  reasonable. 
Habeas  corpus   to   release   prisoner. 

Cited  in  note  (87  Am.  St.  Rep.  175)  on  release  of  prisoner  on  habeas  corpus 
after  judgment  and  sentence. 

33  L.  R.  A.  607,  ST.  JOSEPH  &  ST.  L.  R.  CO.  v.  ST.  LOUIS,  1.  M.  &  S.  R.  CO. 

135  Mo.  173,  36  S.  W.  602. 
Landlord    tend    tenant;    remedies    against    subtenant. 

Cited  in  Glasner  v.  Fredericks,  73  Mo.  App.  428,  holding  statute  authorizing  re- 
covery of  rent  of  subtenant  by  same  remedies  provided  against  original  lessee  not 
authority  for  action  by  lessor  against  subtenant  of  under  tenant;  McDonald  v. 
May,  96  Mo.  App.  243,  69  S.  W.  1059,  holding  owner  of  premises  who  has  let  them 
with  permission  to  sublet,  without  right  of  action  at  common  law  against  lessee 
upon  covenant  contained  in  lease. 
Liability  for  wrongs  connected  with  leased  premises. 

Cited  in  Wooldridge  v.  Fort  Worth  &  D.  City  R.  Co.  38  Tex.  Civ.  App.  553, 
86  S.  W.  942,  holding  railroad  company  leasing  coal  house  to  third  party  and 
stipulating  against  liability  for  loss  by  fire  in  lease,  liable  to  subtenant  for  loss 
by  fire;  Louisville,  H.  &  St.  L.  R.  Co.  v.  Linton,  43  Ind.  App.  712,  88  N.  E.  532, 
holding  railroad  company  bound  by  contract  with  other  company  to  carry  latters 
passengers  over  road  and  turn  receipts  therefrom  over  to  it,  is  liable  for  injuries 
to  such  a  passenger  caused  by  negligence;  Barrie  v.  United  R.  Co.  138  Mo.  App. 
691,  119  S.  W.  1020,  holding  street  railway  company  leasing  its  property  to  other 
corporation  to  operate,  whose  directors  were  the  same  persons,  liable  in  suit  in 
equity  by  creditor  of  second  corporation  when  property  was  transferred  back 
after  lessee  became  financially  embarrassed. 
Powers  of  corporations. 

Cited  in  State  ex  rel.  Crow  v.  Continental  Tobacco  Co.  177  Mo.  34,  75  S.  W.  737, 
sustaining  right  of  one  corporation  to  purchase,  in  good  faith,  plants  of  another 
corporation  necessary  to  conduct  of  its  business;  Louisville  &  N.  R.  Co.  v. 
State,  154  Ala.  226,  45  So.  296,  holding  under  corporate  charter  railway  com- 
pany had  power  to  lease  its  properties;  King  v.  Phoenix  Ins.  Co.  195  Mo.  304, 
113  Am.  St.  Rep.  678,  92  S.  W.  892,  6  Ann.  Cas.  618,  on  corporation  having 
same  right  to  contract  as  individual. 
Leasing,  subleasing;  and  nssit;  i:  MM-II  t. 

Cited  in  Weander  v.  Claussen  Brewing  Asso.  42  Wash.  229,  114  Am.  St.  Rep. 
110,  84  Pac.  735,  7  Ann.  Cas.  536,  holding  sublease  in  form  was  bare  assign- 
ment where  re-entry  was  reserved  but  no  reversion;  Geer  v.  Boston  Little  Circle 
Zinc  Co.  126  Mo.  App.  181,  103  S.  W.  151,  holding  assent  to  subletting  creates  no 
privity  of  contract  between  subtenant  and  principal  lessor. 

Distinguished  in  Moorshead  v.  United  R.  Co.  203  Mo.  152,  100  S.  W.  611,  Affirm- 
ing on  certificate  119  Mo.  App.  563,  96  S.  W.  26],  construing  agreement  whereby 
one  street  railway  transferred  all  its  properties  including  franchises  to  another 
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in  consideration  of  the  payment  of  rent,  as  a  lease  and  not  as  appointment  of 

agent. 

What   constitutes  a.   lease. 

Cited  in  Whiteside  v.  Oasis  Club,  162  Mo.  App.  506,  142  S.  W.  752,  holding 
that  although  instrument  is  denominated  "lease"  and  technical  words  of  demise 
are  used,  yet  that  is  not  sufficient  to  make  it  lease,  where  it,  in  fact,  appears  to 
be  something  else. 
Statute  of   frauds. 

Cited  in  Lindhorst  v.  St.  Louis  Protestant  Orphan  Asylum,  231  Mo.  393,  132 
S.  W.  666,  holding  that  agent  of  corporation  cannot  contract  in  relation  to  real 
estate  unless   he   is   authorized   in   writing. 
Statute    Invalidating    prior    contracts. 

Cited  in  Home  Teleph.  Co.  v.  Sarcoxie  Light  &  Teleph.  Co.  236  Mo.  13.>.  36 
L.R.A. (N.S.)  130,  139  S.  W.  108.  holding  that  contract  between  local  telephone 
companies  for  connection  of  their  lines  for  through  business,  which  is  valid  when 
made,  cannot  be  invalidated  by  subsequent  legislation. 

33  L.  R.  A.  616,  STATE  ex  rel.  WALKER  v.  BUS,  135  Mo.  325,  36  S.  W.  636. 
Trial  of  title  to   ofllce. 

Cited  in  State  ex  rel.  Crow  v.  Vallins.  140  Mo.  536,  41  S.  W.  887,  dissenting 
opinion  by  Barclay,  J.,  who  holds  appointment  of  city  officer  on  "probation"  does 
not  exempt  appointee  from  investigation  into  eligibility  by  writ  of  quo  warranto. 
What  is  public  office. 

Cited  in  State  ex  rel.  Frisby  v.  Hill.  152  Mo.  239,  53  S.  W.  1062,  holding  action 
to  try  title  to  office  of  school  director  within  constitutional  provision  giving  su- 
preme court  jurisdiction  in  cases  involving  title  to  any  "office  under  this  state;" 
State  ex  rel.  Frisby  v.  Stone,  152  Mo.  204,  53  S.  W.  1069,  holding  appeal  from 
judgment  of  ouster  against  directors  of  school  district,  by  circuit  court,  lies  to 
supreme  court;  State  ex  rel.  Hadley  v.  Washburn,  167  Mo.  692,  90  Am.  St.  Rep. 
430,  67  S.  W.  592,  holding  election  commissioner  for  city  is  officer  of  state  in  sense 
that  he  must  derive  authority  from  one  of  the  divisions  of  government  recognized 
by  Constitution;  State  v.  Spaulding,  102  Iowa,  647,  72  N.  W.  288,  holding  treas- 
urer of  commissioners  of  pharmacy,  elected  by  commissioners,  not  within  statute 
punishing  embezzlement  by  public  officers;  Oliver  v.  Jersey  City,  63  N.  J.  L.  104, 
42  Atl.  782,  holding  position  of  colonel  in  United  States  Army  within  meaning  of 
statute  prohibiting  street  and  water  commissioners  accepting  appointment  to  "pub- 
lic office;"  State  ex  rel.  Hull  v.  Gray,  91  Mo.  App.  443,  holding  position  of  engi- 
neer of  city  hall  is  not  public  office,  title  to  which  may  be  tried  by  proceeding  of 
quo  warranto:  State  ex  rel.  Sedalia  School  Dist.  v.  Barter,  188  Mo.  528.  s;  S.  \\  . 
941.  holding  suit  against  school  treasurer  was  one  against  an  officer  within  stat- 
ute of  limitations;  Gracey  v.  St.  Louis,  213  Mo.  394,  111  S.  W.  1150.  ]inl,IiIUr 
deputy  boiler  inspector  of  city  was  an  officer  rather  than  employee  though  stat- 
ute provided  he  should  be  "employed:"  State  ex  rel.  Tolerton  v.  Gordon.  236  Mo. 
181,  139  S.  W.  403,  to  the  point  game  commissioners  are  public  officers. 
Officers;  incompatible  offices. 

Cited  in  Bishop  v.  State,  149  Ind.  231,  39  L.  R.  A.  280,  footnote  p.  278,  63  Am. 
St.  Rep.  279,  48  N.  E.  1038,  holding,  under  Constitution  prohibiting  any  person 
from  holding  more  than  one  lucrative  office  at  same  time,  act  of  accepting  second 
office  operates  as  surrender  of  first,  and  resignation  of  second  office  cannot  restore 
title  to  first;  State  ex  rel.  Chapman  v.  Wsilbridge,  153  Mo.  201.  54  S.  W.  447,  hold- 
ing one  cannot  hold  and  receive  pay  for  office  of  "turnkey"  and  position  of  "patrol- 
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man"  at  same  time;  State  ex  rel.  Young  v.  Hays,  105  Minn.  401,  117  X.  W.  615, 
holding  offices  of  county  superintendent  of  schools  and  superintendent  of  schools 
of  certain  town,  not  incompatible;  State  v.  Jones,  130  Wis.  576,  8  L.R.A. (N.S.) 
1109,  118  Am.  St.  Rep.  1042,  110  N.  W.  431,  10  Ann.  Cas.  696,  holding  offices  of 
justice  of  peace  and  county  judge  incompatible;  State  ex  rel.  Little  v.  Slagle,  115 
Tenn.  340,  89  S.  W.  326,  holding  acceptance  of  office  of  deputy  sheriff  by  con- 
stable vacates  ipso  facto  office  of  constable. 

Cited  in  note   (80  Am.  St.  Rep.  579,  581,  582,  584,  585,  590)   on  loss  of  one 
office  by  accepting  another. 
tii»    officers. 

Cited  in  State  ex  rel.  Aloe  Instrument  Co.  v.  Meier,  96  Mo.  App.  163,  69  S.  W. 
668,  holding  election  commissioner  for  city,  appointed  by  governor,  not  city  officer 
within  charter  of  city  prohibiting  city  officers  from  being  interested  in  contracts 
with  city. 

Cited  in  footnote  to  Kahn  v.  Sutro,  33  L.  R.  A.  620,  as  to  nature  and  terms  of 
officers  in  city  and  county  of  San  Francisco. 

Distinguished  in  Collins  v.  Russell,  107  Ga.  434,  33  S.  E.  444,  holding  office  of 
clerk  of  city  court  within  statute  entitled  "An  Act  to  Fix  Time  for  the  Election  of 
all  City  Officers  now  Elected  by  the  Council  of  the  Mayor  and  Aldermen  of  the 
City  of  Savannah." 
Resignation    or   abandonment    of   public    office. 

Cited  in  State  ex  rel.  Ryan  v.  Murphy,  30  Xeb.  423,  18  L.R.A. (N.S.)  1214, 
97  Pac.  391,  holding  under  statute  resignation  of  public  officer  effective  with- 
out acceptance. 

Cited  in  notes  (16  L.R.A. (N.S.)  1061)  on  right  to  repudiate  or  withdraw  resig- 
nation;   (113  Am.  St.  Rep.  519)   on  abandonment  of  public  office. 
rniformity  of  County  Governments. 

Cited  in  footnote  to  Schweiss  v.  District  Court,  34  L.  R.  A.  602,  which  holds  act 
to  incorporate  county  void. 

33  L.  R.  A.  620.  KAHN  v.  SUTRO,  114  Cal.  316,  46  Pac.  87. 
Status   of   officers   where   city   and   county   coextensive. 

Cited  in  Kuhlman  v.  Superior  Court,  122  Cal.  638,  55  Pac.  589.  holding  general 
laws  pertaining  to  duties  of  coroners,  applicable  to  coroner  of  city  and  county  of 
San  Francisco;  Popper  v.  Broderick,  123  Cal.  461,  56  Pac.  53,  holding,  under  Con- 
stitution excepting  ''municipal  affairs"  from  operation  of  general  laws,  statute  in- 
r-rt'asing  pay  of  officers  of  fire  and  police  departments  in  cities  of  first  class  invalid; 
People  ex  rel.  Richardson  v.  Cobb,  133  Cal.  77,  65  Pac.  325,  holding  legislature  au- 
thorized to  fix  term  of  justices  of  peace  in  both  counties  and  cities;  Duffy  v.  New 
Orleans,  49  La.  Ann.  119,  21  So.  179,  holding  state  executive  may  appoint  commis- 
sioners to  have  supervision  and  control  of  property  within  limits  of  municipal  cor- 
poration; Crowley  v.  Freud.  132  Cal.  441,  64  Pac.  696,  holding  civil  service  com- 
mission of  consolidated  municipal  government  of  San  Francisco  without  authority 
to  prescribe  qualifications  of  deputies  of  county  officers;  People  ex  rel.  Atty, 
Gen.  v.  Johnson.  34  Colo.  179,  86  Pac.  233.  holding  provision  of  charter  of  city 
and  county  increasing  number  of  county  judges  to  two,  invalid  under  con- 
stitutional provision  authorizing  city  and  county  to  legislate  only  on  local 
matters;  People  v.  Richards,  1  Cal.  App.  575,  82  Pac.  691,  on  justice  courts  of 
San  Francisco  county  and  city  being  continued  in  force  by  provision  of  con- 
stitution that  all  laws  relating  to  judicial  system  in  existence  should  continue 
until  changed  by  legislation;  Slutts  v.  Dana,  138  Iowa,  249,  115  N.  W.  1115,  on 
same  territory  as  part  of  county  for  some  purposes  and  part  of  city  for  others. 
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Cited  in  footnotes  to  State  ex  rel.  Walker  v.  Bus,  33  L.  R.  A.  616,  which  holds 
deputy  sheriff  of  city  not  municipal  officer,  though  duties  performed  within  city 
limits;  Baltimore  v.  Lyman,  52  L.  R.  A.  406,  which  holds  superintendent  of  public 
instruction  not  municipal  officer. 

Distinguished  in  Collins  v.  Russell,  107  Ga.  434,  33  S.  E.  444,  holding  office  of 
clerk  of  city  court  within  statute  entitled  "An  Act  to  Fix  Time  for  the  Election  of 
all  City  Officers  now  Elected  by  the  Council  of  the  Mayor  and  Aldermen  of  the 
City  of  Savannah." 
Uniformity  of  county  governments. 

Cited  in  Rauer  v.  Williams,  118  Cal.  408,  50  Pac.  691,  holding  fee  law  ap- 
propriate to  all  counties  and  cities  and  counties  was  special  if  made  applicable 
only  to  cities  and  cities  and  counties  above  100,000;  Re  Mitchell,  ]20  C'al.  .'J'.'O.  .">•_> 
Pac.  799,  holding  legislative  regulation  of  number  of  justices  of  peace  is  not  a 
regulation  of  county  affairs  and  need  not  be  of  uniform  application. 

Cited  in  footnote  to  Schweiss  v.  District  Court,  34  L.  R.  A.  602,  which  holds 
act  to  incorporate  county  void. 

33  L.  R.  A.  628,  FREDERICK  TOWN  SAV.  IXST.  v.  MICHAEL,  81  Md.  487,  32 

Atl.  189,  340. 
Usurious    contracts. 

Cited  in  footnotes  to  Ganz  v.  Lancaster,  58  L.  R.  A.  151,  which  holds  sum  ex- 
acted from  purchaser  of  mortgaged  premises  in  addition  to  legal  interest  for  ex- 
tending time  of  payment  of  mortgage,  payment  of  which  assumed,  usurious; 
Chicago  Lumber  Co.  v.  Bancroft.  57  L.  R.  A.  910,  which  holds  all  interest  forfeited 
after  usurious  extension  of  loan  originally  at  legal  rate. 
Liability  of  married  woman  on  .M  iia  ran  t  >  or  as  secondary  party. 

Cited  in  Hartman  v.  Thompson,  104  Md.  400,  118  Am.  St.  Rep.  422,  65  Atl. 
117,  10  Ann.  Cas.  92.  on  liability  of  married  woman  when  resting  in  privity  of 
estate. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 
Payment. 

Cited  in  note  (35  L.R.A.  (N.S.)   68)   on  payment  by  commercial  paper. 

33  L.  R.  A.  638,  Re  NORTH  MILWAUKEE,  93  Wis.  616,  67  N.  W.  1033. 
Delegation    of    legislative    power. 

Cited  in  Adams  v.  Beloit,  105  Wis.  369,  47  L.  R.  A.  444,  81  X.  W.  869,  holding 
power  given  by  statute  to  local  officials  or  body  of  electors  to  determine  exi-lcnoo 
of  fact  upon  which  it  shall  go  into  effect  in  such  locality,  not  delegation  of  power: 
Glaspell  v.  Jamestown,  11  X.  D.  91,  88  X.  W.  1023,  holding  statute  authorizing 
district  court  to  exclude  territory  from  limits  of  city  in  certain  cases  is  an  un- 
constitutional delegation  of  power;  State  ex  rel.  Williams  v.  Sawyer  County.  140 
Wis.  636,  123  X.  W.  248,  holding  act  creating  in  each  county  one  or  more  courts 
as  county  board  may  provide,  void  in  so  far  as  it  delegates  to  county  board 
right  to  determine  number  of  courts:  Minneapolis.  St.  P.  &  S.  Ste.  M.  R.  Co.  v. 
Railroad  Commission.  136  Wis.  ]62.  17  L.R.A.  (N.S.)  830,  116  X.  W.  905.  hold 
ing  statute  creating  railroad  commission  and  giving  it  power  to  investigate  and 
determine  what  rates  and  service  are  reasonable,  a  valid  delegation  of  power: 
New  Orleans  &  X.  W.  R.  Co.  v.  Vidalia,  117  La.  573.  42  So.  139.  holding  statute 
providing  for  determination  of  reasonableness  of  town  ordinance  enlarging 
boundaries  by  court  before  it  becomes  effective,  a  valid  delegation  of  power: 
State  ex  rel.  Faber  v.  Hinkel,  131  Wis.  108,  111  X.  W.  217.  holding  statute 
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providing  that  amount  of  tax  on  liquor  licenses  might  be  increased  from  amount 
fixed  by  legislature  by  majority  vote  of  town  not  a  delegation  of  legislative 
power  to  electors;  Nash  v.  Fries,  129  Wis.  122,  108  N.  W.  210,  construing  words, 
"in  its  discretion"  in  statute  providing  that  circuit  court,  upon  hearing  of  peti- 
tion, for  organization  of  town  shall  enter  order  creating  territory  into  town  if 
iaot*  are  true  and  the  law  complied  with,  as  not  vesting  legislative  function  in 
court;  State  ex  rel.  Van  Alstine  v.  Frear,  142  Wis.  324,  125  N.  W.  961,  holding 
submission  to  vote  whether  primary  election  law  should  be  adopted  was  not  im- 
proper delegation;  dissenting  opinions  in  State  ex  rel.  Northern  P.  R.  Co.  v. 
Railroad  Commission,  140  Wis.  171,  121  N.  W.  919;  Minneapolis,  St.  P.  &  S.  Ste. 
M.  R.  Co.  v.  Railroad  Commission,  136  Wis.  173,  17  L.R.A.(N.S.)  830,  116  N. 
\V.  905, — on  delegation  of  legislative  power:  Re  Appointment  of  Revisor,  141  Wis. 
596,  124  X.  W.  670,  18  Ann.  Cas.  1376.  holding  appointment  of  revisor  of  statutes 
was  properly  conferred  on  supreme  judges;  Have's  Petition,  139  WTis.  167,  120 
X.  W.  834.  on  delegation  of  legislative  power  to  courts. 

Cited  in  footnotes  to  Jernigan  v.  Madisonville,  39  L.R.A.  214,  whicl.  denies 
power  of  court  to  change  classification  of  city  or  town;  Hutchinson  v.  Leimbach, 
63  L.R.A.  630,  which  holds  unconstitutional  delegation  of  power  upon  petition- 
ers conferred  by  statute  authorizing  removal  of  any  tract  of  land  from  city  limits 
on  petition  provided  that  court  finds  that  no  public  or  private  right  will  be  in- 
jured. 

Distinguished  in  State  ex  rel.  Boycott  v.  La  Crosse,  107  Wis.  663,  84  N.  W.  242 
(concurring  opinion),  majority  holding  ordinance  of  city  under  special  charter 
adopting  fragment  only  of  general  charter  law,  invalid;  Fenton  v.  Ryan,  140 
Wis.  355,  122  X.  W.  756,  holding  circuit  court  may  determine  within  the  limits 
prescribed  by  the  legislature  whether  certain  territory  may  properly  be  included 
in  new  village;  Foster  v.  Rowe,  128  Wis.  334,  107  N.  W.  635,  8  Ann.  Cas.  595, 
holding  statute  authorizing  circuit  judges  to  appoint  tax  commissioners  of  equa- 
lization a  valid  delegation  of  power. 

Disapproved  in  State  v.  Harden,  62  W.  Va.  378,  58  S.  E.  715,  60  S.  E.  394, 
holding  statute  giving  council  of  town  right  to  prescribe  by  ordinance  manner  in 
which  licenses  shall  be  issued  valid  o«?legation  of  power;  Union  Lime  Co.  v.  Rail- 
road Commission,  144  Wis.  538,  129  X.  W.  605,  holding  that  power  to  determine 
existence  of  certain  facts,  which  must  exist  before  railroad  company  can  be  com- 
pelled to  construct  spur  track  is  not  legislative  power  and  may  be  delegated  to 
railroad  commission. 
Validity  of  acts  of  invalid  incorporated  villagre. 

Cited  in  State  ex  rel.  Rock  v.  Taylor,  94  Wis.  269,  68  N.  W.  953,  questioning 
whether  validity  of  incorporation  of  village,  on  ground  that  incorporation  act  is 
unconstitutional,  can  be  raised  in  mandamus  proceeding;  State  ex  rel.  Clancy  v. 
McGovern,  100  Wis.  669,  76  X.  W.  593,  holding  laying  out  of  highway  by  village 
incorporated  by  unconstitutional  incorporation  act,  validated  by  legislature  legal- 
izing incorporation  of  village;  Winneconne  v.  Winneconne,  HI  Wis.  12,  86  X.  W. 
589,  holding  plea  in  abatement  to  action  to  collect  liquor  license  money  against 
village  incorporated  under  unconstitutional  law,  properly  sustained. 
De  facto  municipal  corporation. 

Cited  in  Huber  v.  Martin,  127  Wis.  446,  3  L.R.A.(N.S.)  666,  115  Am.  St.  Rep. 
1023,  105  X.  W.  1031,  7  Ann.  Cas.  400,  holding  existence  of  de  facto  corporation 
can  be  inquired  into  collaterally  if  no  law  exists  for  its  support. 
L.  R.  A.  Au.  Vol.  IV.— 66. 
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33  L.  R.  A.  645,  PRIEWE  v.  WISCONSIN  STATE  LAND  &  IMPROV.  OO.  93  Wis. 

534,  67  N.  W.  918. 
What   are   public   or   navi&able   waters. 

Cited  in  Re  Rutland  Drainage  Dist.  148  Wia.  423,  134  N.  W.  838,  holding  that 
section   1607 a,  Stats.    (1908),  providing  that  lakes  which  have  been  meandered 
and  returned  as  navigable  are  public  waters  is  not  to  be  construed  as  declaration 
that  nonmeandered  lakes  are  non-navigable. 
Right*   of   state   1m   public   water*   and   in    bed*   thereof. 

Cited  in  Willow  River  Club  v.  Wade,  100  Wis.  97,  42  L.  R.  A.  316,  76  N.  W. 
273,  holding  riparian  proprietor  upon  navigable  lakes  and  ponds  takes  only  to  wa- 
ter's edge;  Mendota  Club  v.  Anderson,  101  Wis.  491,  78  N.  W.  185,  holding  that, 
in  so  far  as  patent  covers  portion  of  lake,  it  is  inoperative  and  void;  Pewaukee  v. 
Savoy,  103  W7is.  274,  50  L.  R.  A.  842,  74  Am.  St.  Rep.  859,  78  N.  W.  436,  holding 
public  right  to  bed  of  lake  extends  over  lands  submerged  by  artificial  raising  of 
lake;  Diana  Shooting  Club  v.  Lamoreux,  114  Wis.  54,  91  Am.  St.  Rep.  898,  89 
X.  W.  880,  and  Willow  River  Club  v.  Wade,  100  Wis.  113,  42  L.  R,  A.  316,  16  N. 
W.  273,  concurring  opinion  by  Marshall,  J.,  who  holds  that  state  cannot  part 
with  bids  of  navigable  waters  vested  in  it  for  public  purposes,  except  subject  to 
that  trust;  Priewe  v.  Wisconsin  State  Land  &  Improv.  Co.  103  Wis.  550,  74  Am. 
St.  Rep.  904,  79  N.  W.  780,  holding  legislature  without  authority  to  provide  for 
drainage  of  lake  in  consideration  of  land  within  meander  line,  under  pretense  <>i 
promoting  public  health;  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  427,  83  Am.  St.  Rep. 
905,  84  N.  W.  855,  holding  patent  to  land  on  shore  of  navigable  lake  will  not  en- 
title holder  to  maintain  ejectment  as  to  submerged  lands ;  Atty.  Gen.  ex  rel.  Askew 
v.  Smith,  109  Wis.  539,  85  N.  W.  512,  holding  maintenance  of  pier  and  boat  hou-r 
upon  bed  of  lake  by  one  not  riparian  owner  may  be  abated  by  state  as  purpresture, 
although  not  nuisance;  Rossmiller  v.  State,  114  Wis.  186,  58  L.  R,  A.  99,  91  Am. 
St.  Rep.  910,  89  N.  W.  839,  holding  ice  formed  -naturally  upon  waters  of  statt: 
not  state  property  in  proprietary  sense,  so  as  to  to  be  subject  of  sale  by  state;  State 
v.  Lake  St.  Clair  Fishing  &  Shooting  Club,  127  Mich.  595,  87  N.  W.  117,  holding 
possession  of  land  within  swamp  land  act  of  1850  could  not  be  adverse  to  -i;*i  • 
prior  to  time  when  right  of  entry  accrued;  Re  Dancy  Drainage  Dist.  129  Wis. 
140,  108  N.  W.  202,  holding  navigability  of  meandered  lake  cannot  be  im- 
paired by  construction  of  drainage  system;  Shepard  Drainage  Dist.  v.  Eimerman, 
140  Wis.  330,  122  N.  W.  775,  holding  statute  authorizing  condemnation  of 
riparian  rights  does  not  authorize  destruction  of  lakes  or  rivers,  navigable  in 
fact;  State  v.  Mallory,  73  Ark.  243,  67  L.R.A.  776,  83  S.  W.  955,  3  Ann.  Cas. 
852,  on  nature  of  states'  ownership  of  public  waters. 
Kights  of  riparian  owner*. 

Cited  in  Madison  v.  Mayers,  97  Wis.  415,  40  L.  R.  A.  650,  65  Am.  St.  Rep.  127, 
73  N.  W.  43,  holding  city  given  jurisdiction  over  lake  not  entitled  to  injunction 
against  riparian  owners  filling  in  part  of  lake  outside  limits  of  street:  McCarthy 
v.  Murphy,  119  Wis.  162,  100  Am.  St.  Rep.  876,  96  N.  W.  531.  sustaining  ri.srlit  of 
riparian  owner  on  inland  navigable  lake  to  remove  pier  constructed  by  third  ppr- 
son  in  front  of  his  land;  Applegate  v.  Franklin,  109  Mo.  App.  301,  84  S.  W.  :!47. 
holding  careful  draining  of  body  of  water  fed  solely  by  rain  and  snow  and  chiefly 
swamp  by  proprietor  of  adjoining  land  does  not  render  him  liable  to  other  pro- 
prietors; Turner  v.  James  Canal  Co.  155  Cal.  89,  22  L.R.A.(N.S.)  404,  132  Am. 
St.  Rep.  59,  99  Pac.  520,  17  Ann.  Cas.  823.  holding  riparian  rights  not  dependent, 
on  presence  or  absence  of  current  in  stream  or  pond. 

Cited  in  notes  (40  L.R.A.  598)  on  right  of  owner  of  upland  tu  access  to  navi- 
gable water:  (23  Eng.  Rul.  Cas.  163)  on  riparian  owner's  right  of  access. 
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Adverse  possession   of  stream. 

Cited  in  Kelley  v.  Salvas,  146  Wis.  551,  131  N.  W.  436,  on  effect  of  adverse 
possession  of  stream  for  sufficient  time  upon  title  to  outlying  submerged  lands. 
.Judicial  power  over  eminent  domain. 

Cited  in  Re  Southern  Wisconsin  Power  Co.  140  Wis.  263,  122  N.  W.  801,  hold- 
ing question  of  whether  particular  use  property  is  taken  for  by  eminent  do- 
main is  public  or  private  is  for  courts  to  determine. 

Cited  in  note  (22  L.R.A.(N.S.)  27,  51,  67,  89)  on  judicial  power  over  eminent 
domain. 
State    declaring:    -what    is   public    uae. 

Cited  in  State  ex  rel.  Wausau  Street  R.  Co.  v.  Bancroft,  148  Wis.  145,  38 
L.R.A.(N.S.)  536,  134  N.  W.  330,  holding  that  state  cannot  by  declaring  use 
public  authorize  individual  to  condemn  rights  of  riparian  owners  for  purpose  of 
securing  water  power  although  it  requires  him  to  sell  surplus  to  public  at  rea- 
sonable rates. 

33  L.  R.  A.  652,  BORMANN  v.  MILWAUKEE,  93  Wis.  522,  67  N.  W.  924. 
liability  to  servant  for  injury  by  wild  animal. 

Cited  in  note  (23  L.R.A.  (N.S.)  1072)  on  liability  to  servant  for  injury  by 
wild  animal  or  animal  kept  for  exhibition. 

33  L.  R.  A.  654,  DAVIS  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  93  Wis.  470,  57  Am.  St. 

Rep.  935,  67  N.  W.  16,  1132. 
Conflict  of  laws  as  to  carrier's  contracts. 

Cited  in  Pittman  v.  Pacific  Exp.  Co.  24  Tex.  Civ.  App.  598,  59  S.  W.  949,  holding 
law  of  place  of  contract  prohibiting  limitation  upon  carrier's  liability  for  loss  of 
property,  by  stipulation  in  bill  of  lading,  enforceable  in  another  state;  Inter- 
national Harvester  Co.  v.  McAdam,  142  Wis.  118,  26  L.R.A.(N.S.)  777,  124  N. 
W.  1042,  on  conflict  of  laws  as  to  contracts  made  in  or  performable  in  another 
state. 

Cited  in  note  (63  L.  R.  A.  513,  527)  on  conflict  of  laws  as  to  carrier's  contracts. 
Carrier's  liability  for  injuries  and  contracts  limiting  such  liability. 

Cited  in  McNeill  v.  Durham  &  C.  R.  Co.  135  N.  C.  696,  67  L.  R.  A.  236,  47  S.  E. 
7C5,  holding  one  riding  on  pass,  which  is  void  for  unjust  discrimination,  entitled 
to  recover  as  a  passenger  for  injuries  due  to  carrier's  negligence;  Leasum  v. 
Green  Bay  &  W.  R.  Co.  138  Wis.  596,  120  N.  W.  510;  Feldschneider  v.  Chicago, 
M.  &  St.  P.  R.  Co.  122  Wis.  432,  99  N.  W.  1034,— holding  stipulation  on  ticket 
of  shipper  of  stock  limiting  railroad's  liability  for  negligence,  void;  McNeill  v. 
Durham  &  C.  R.  Co.  135  N.  C.  696,  67  L.R,A,  236,  47  S.  E.  671,  holding  railroad 
company  liable  for  injuries  to  one  riding  on  an  illegal  pass. 

Cited  in  footnotes  to  Payne  v.  Terre  Haute  &  I.  R.  Co.  56  L.  R.  A.  472,  which 
sustains  stipulation  in  pass  releasing  carrier  from  liability  for  negligence;  Crary 
v.  Lehigh  Valley  R.  Co.  59  L.  R.  A.  815,  which  requires  proof  of  negligence  causing 
injury  to  passenger  using  excursion  ticket  by  which  passenger  assumes  risk  of 
accident. 

Cited  in  notes   (42  L.  ed.  U.  S.  691)   on  validity  and  construction  of  contracts 
exempting  from  liability  for  negligence;    (88  Am.  St.  Rep.  97,  126,  134)   on  limi- 
tation of  carrier's  liability  in  bills  of  lading. 
Effect   of  acceptance   of  pass  on   recovery   for  injury. 

Cited  in  footnote  to  McNeill  v.  Durham  &  C.  R.  Co.  67  L.R.A.  227,  which  holds 
that  acceptance  of  free  transportation  which  carrier  is  prohibited  under  penalty 
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from  granting  does   not  prevent  a  recovery  for  injuries  due  to  carrier's   negli- 
gence. 
Adoption   of   common   lair. 

Cited  in  footnote  to  Smith  v.  Allen,  39  L.  R.  A.  82,  which  holds  vendor's  liens 
not  adopted  as  part  of  common  law  of  Washington. 
Requisites  of  special  verdict. 

Cited  in  Andrews  v.  Chicago,  M.  &  St.  P.  R.  Co.  96  Wis.  355,  71  N.  W.  372; 
Bagnowski  v.  A.  J.  Linderman  &  H.  Co.  93  Wis.  595,  67  N.  W.  1131;  Kutchera  v. 
Goodwillie,  93  Wis.  451,  67  N.  W.  729, — holding  special  verdict  in  action  for  per- 
sonal injury,  not  directly  finding  negligence  on  part  of  defendant,  nor  that  it  was 
proximate  cause  of  injury,  insufficient  to  support  judgment. 

Cited   in   note    (24  L.R.A.(N.S.)    21,   48)    on   what   special  verdict  must  con- 
tain. 
Actionable    ne&lijgence. 

Cited  in  Cleghorn  v.  Thompson,  62  Kan.  731,  54  L.  R.  A.  404,  64  Pac.  605.  hold- 
ing killing  of  person  on  highway  by  deflection  of  bullet  shot  at  dogs,  an  accident, 
for  which  defendant  not  liable;  New  Orleans  &  N.  E.  R.  Co.  v.  McEwen,  49  La. 
Ann.  1198,  38  L.  R.  A.  140,  22  So.  675,  holding  failure  of  party  floating  raft  of 
logs  to  prevent  separation  of  logs  in  storm,  and  washing  of  same  against  embank- 
ment of  railroad,  not  actionable  negligence,  unless  result  could  have  been  r«-a sun- 
ably  anticipated;  Chicago  Terminal  Transfer  R.  Co.  v.  Berkowitz,  137  111.  App. 
98,  holding  railroad  company  not  liable  for  injury  to  passenger  caused  by  em- 
ployee negligently  starting  engine  causing  collision,  when  employee  was  not 
acting  in  scope  of  his  employment;  Montayne  v.  Northern  Electrical  Mfg.  Co. 
127  Wis.  32,  105  N.  W.  1043,  holding  error  to  refuse  instruction  that  evidence 
was  not  sufficient  to  sustain  finding  machine  was  defective  where  evidence  of  de- 
fects in  machine  causing  accident  would  not  reasonably  admit  of  conclusion  that 
such  defects  caused  the  accident. 
Proximate  cause. 

Cited  in  Deisenrieter  v.  Kraus-Merkel  Malting  Co.  97  Wis.  286,  72  N.  W.  735, 
holding  instruction  that  proximate  cause  means  "the  direct,  the  immediate,  the 
near  cause"  of  injury,  erroneous;  Schneider  v.  Chicago,  M.  &  St.  P.  R.  Co.  99  \Vi*. 
388,  75  N.  W.  169,  holding  instruction  that  proximate  cause  of  injury  mean-  "a 
moving  cause,  an  immediate  or  direct  cause  to  the  remote  cause"  is  error;  Bry- 
ant v.  Beebe  &  R.  Furniture  Co.  78  Neb.  159,  110  X.  W.  690,  holding  employee 
voluntarily  using  truck  he  knew  was  liable  to  be  defective  and  not  act  of  em- 
ployer in  furnishing  same  was  the  proximate  cause  of  injury  resulting  from  de- 
fect in  truck;  Sydnor  v.  Arnold,  122  Ky.  562,  92  S.  W.  289,  holding  question 
whether  piling  of  lumber  or  driving  of  team  into  pile  causing  it  to  fall  on  boy 
was  proximate  cause  of  injury  resulting  therefrom  is  for  the  jury,  Wood'niry 
v.  Tampa  Waterworks  Co.  57  Fla.  270.  21  L.R.A.(N.S.)  1045,  49  So.  559,  holding 
neglect  to  furnish  water  supply  not  actionable  unless  injury  might  have  been 
foreseen  as  probable;  Noe  v.  Rapid  R.  Co.  133  Mich.  162.  94  N.  W.  743.  on 
proximate  cause;  The  Santa  Rita,  173  Fed.  417,  holding  discharge  of  oil  in 
harbor  was  not  the  proximate  cause  of  injury  by  fire  independently  started  and 
merely  aggravated  by  oil  on  the  water. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Beebe,  43  L.  R.  A.  210,  which  denies 
negligence  of  stock  owner  in  remaining  in  stock  car  on  train  starting  while  he  is 
attending  to  stock. 
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VHNUIII  |ti  ion    of    nncontradieted    facta. 

Cited  in  Bazelon  v.  Lyon,  128  Wis.  341,  107  N.  W.  337,  holding  it  not  error 
tc  assume  indisputable  fact. 

33  L.  R.  A.  660,  FOGG  v.  HOLBROOK,  88  Me.  169,  33  Atl.  792. 
Inability   for   funeral   expenses. 

Cited  in  Rackliff  v.  Greenbush,  93  Me.  103,  44  Atl.  375,  upholding  statutory 
liability  of  town  for  payment  of  expenses  of  burial  of  destitute  army  veteran,  al- 
though expense  incurred  without  its  authority  or  request ;  O'Reilly  v.  Kelly,  22 
R.  I.  152,  50  L.  R.  A.  484,  84  Am.  St.  Rep.  833,  46  Atl.  681,  holding  estate  valued 
at  $6,000  liable  for  flowers  ordered  for  owner's  funeral  by  housekeeper  at  cost  of 
$15;  Waters  v.  Register,  76  S.  C.  134,  56  S.  E.  849,  holding  personal  represen- 
tative of  deceased  liable  for  funeral  expenses  furnished  at  request  of  deceased's 
foster  children;  Hildebrand  v.  Kinney,  172  Ind.  456,  87  N.  E.  832,  holding  under 
statute  funeral  and  burial  expenses  are  preferred  over  other  claims  against 
estate;  Cape  Girardeau  Bell  Teleph.  Co.  v.  Hamil,  160  Mo.  App.  528,  140  S.  W. 
951,  holding  that  third  person,  who  is  not  mere  interloper,  may  lawfully  incur 
expense  for  proper  interment  of  decedent's  body,  and  recover  amount  from  de- 
cedent's estate. 

Cited  in  footnotes  to  Foley  v.  Broeksmit,  60  L.  R.  A.  571,  which  holds  excessive, 
allowance  of  $455  for  undertaker's  bill  for  burial  of  janitor  whose  estate  less  than 
$5,000;  Milward  v.  Shields,  39  L.  R.  A.  506.  which  upholds  priority  of  claim  for 
funeral  expenses  of  mortgagor  over  lien  of  mortgage. 

Cited   in   notes    (28   L.R.A.  (N.S.)    572)    on   items    and   amounts   allowable   as 
funeral   expenses   against   deceased's  estate;    (6  L.R.A. (N.S.)    918)    on   liability 
of  separate  estate  of  wife  for  her  funeral  expenses. 
Powers   of    executors. 

Cited  in  note   (78  Am.  St.  Rep.  183)   on  common-law  powers  of  executor. 

33  L.  R.  A.  670,  SODERBERG  v.  KING  COUNTY,  15  Wash.  194,  55  Am.  St.  Rep. 

878,  45  Pac.  785. 
Actions    for   money   had   and   received. 

Cited  in  Moouy  v.  Northwestern  &  P.  Hypotheek  Bank,  20  Wash.  416,  55  Pac. 
568,  holding  plaintiff  in  foreclosure  of  mortgage,  bidding  at  sale  sum  in  excess  of 
judgment  and  costs,  is  liable  to  debtor  for  surplus;  Eaton  v.  Spokane  County,  23 
Wash.  789,  63  Pac.  1134,  holding  county  liable  to  mortgagor  for  amount  of  com- 
mission wrongfully  collected  by  sheriff  on  bid  of  mortgagee  at  foreclosure  sale,  and 
paid  into  county  treasury;  Fidelity  Nat.  Bank  v.  Henley,  24  Wash.  7,  63  Pac.  1119, 
holding  sureties  to  building  contract  completing  work  upon  principal's  default,  and 
collecting  20  per  cent  guaranty  held  back  by  owner,  liable  to  bank  to  which  fund 
had  been  previously  assigned ;  Madden  v.  Watts,  59  S.  C.  86,  37  S.  E.  209.  holding 
action  for  money  had  and  received  lies  against  attorneys  receiving  funds  belonging 
to  client,  although  no  privity  exists  between  plaintiff  and  some  of  defendants; 
Spinning  v.  Pierce  County,  20  Wash.  127,  54  Pac.  1006,  holding  action  will  not 
lie  in  favor  of  sheriff,  for  recovery  of  moneys  wrongfully  collected  by  him  as 
commissions  on  foreclosure  sales,  and  paid  into  county  treasury. 

Cited  in  footnote  to  Behring  v.  Somerville,  49  L.  R.  A.  578.  which  denies  right  of 
mortgagor,  compelled  to  pay  first  assignee,  to  recover  amount  previously  paid  sec- 
ond assignee  who  surrendered  mortgage. 
Right    of    execution    creditor    bidding    in    for    debt. 

Cited  in  Filiou  v.  Stewart,  52  Wash.  684,  101  Pac.  370,  on  right  of  execution 
creditor  bidding  in  property  for  less  than  debt  to  possession  of  bill  of  sale  from 
sheriff. 
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33  L.  R.  A.  673,  PACKWOOD  v.  K1TTITAS  COUNTY,  15  Wash.  88,  55  Am.  St. 

Rep.  875,  45  Pac.  640. 
Municipal  contracts   for  payment   of  obligations   in  gold   coin. 

Cited  in  Kenyon  v.  Spokane,  17  Wash.  59,  48  Pac.  783,  holding  city  warrants 
drawn  on  special  fund  created  by  revenues  from  water  works  may  be  made  payable 
in  gold  coin,  although  moneys  paid  into  fund  not  so  limited;  Hillsboro  County 
v  Henderson,  45  Fla,  361,  33  So.  997,  sustaining  right  of  county  to  make  bonds 
issued  payable  in  gold  coin. 

Cited  in  footnotes  to  Murphy  v.  San  Luis  Obispo,  39  L.  R.  A.  444,  which  sustains 
power  of  city  to  issue  bonds  payable  in  gold  coin  only;  Dennis  v.  Moses,  40  L.  R, 
A.  302,  which  denies  power  to  take  away  right  to  contract  for  payment  in  gold 
coin. 
Sufficiency   of   election   notice. 

Cited  in  Manly  v.  Pueblo  County,  46  Colo.  497,  104  Pac.  1045,  holding  notice 
of  election  as  to  issuing  of  bonds  specifying  that  question  would  be  voted  on  at 
general  election  in  November  but  not  designating  polling  places,  sufficient  notice 
under  statute;  State  ex  rel.  Utah  Sav.  &  T.  Co.  v.  Salt  Lake  City,  35  Utah,  33, 
99  Pac.  255,  18  Ann.  Cas.  1130,  holding  notice  of  special  election  on  question  of 
issuing  bonds  specifying  date  and  in  what  city  and  duly  published  in  newspaper 
designating  polling  places,  a  proper  notice  under  statute. 

33  L.  R.  A.  674,  FAWTCETT  v.  PRITCHARD,  14  Wash.  604,  45  Pac.  23. 
Powers   of  municipality. 

Cited  in  Hase  v.  Seattle,  51  Wash.  178,  20  L.R.A.(N.S.)   940,  98  Pac.  370,  on 
power  of  municipality  to  dd  only  those  things  authorized  by  its  charter. 
Election   contests. 

Cited  in  State  ex  rel.  Navin  v.  Weir,  26  Wash.  503,  67  Pac.  226,  holding  city 
council  without  authority  to  hear  and  determine  election  contest  for  office  of 
alderman. 

Distinguished  in  State  ex  rel.  McAvoy  v.  Gilliam,  60  Wash.  422,  111  Pac.  401. 
holding  that  constitutional  provision  that  each  house  of  legislature  shall  be  final 
judge  of  election  of  its  members,  does  not  prevent  judicial  contest  over  nomina- 
tion of  candidates. 

33  L.  R.  A.  679,  MARSHALL  v.  RUGG,  6  Wyo.  270,  44  Pac.  700,  45  Pac.  486. 
Appeal;    review    of    questions    of    fact. 

Cited  in  Conway  Y.  Smith  Mercantile  Co.  6  Wyo.  479,  46  Pac.  1084,  holding  that 
finding  of  fact  by  trial  court  will  be  sustained,  if  there  is  sufficient  evidence  to  sup- 
port it,  although  supreme  court  might  have  reached  different  conclusion. 
Condition   of   leased   premises. 

Cited  in  notes    (64  L.R.A.  665)    on  duty  of  tenant  to  leave  premises  in  good 
condition;    (64  L.R.A.  665)    on  tenant's  duty  to  leave  premises  in  good  condi- 
tion. 
Termination    and    renewal    of    leases. 

Cited  in  Herboth  v.  American  Radiator  Co.  145  Mo.  App.  493.  123  S.  W.  .">:!;:. 
holding  surrender  of  old  lease  in  which  tenant  covenanted  to  keep  premi- 
repair  and  granting  of  new  one  containing  provision  that  covenants  of  old  lease 
should  remain  in  force,  does  not  release  tenant  from  liability  to  repair  premise-: 
Pringle  v.  Wilson,  156  Cal.  318,  24  L.R.A.(N.S.)  1093,  104  Pac.  316.  holding 
lessor  not  liable  to  repay  costs  of  improvements  destroyed  by  earthquake  to 
lessee  under  lease  for  definite  period  providing  that  at  expiration  of  original 
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term  lessor  would  repay  cost  of  improvements  and  containing  further  provision 
that  occurrence  of  earthquake  would  terminate  lease  and  end  liability  of  parties 
thereunder. 

33  L.  R.  A.  685,  SMITH  v.  NEUBAUER,  144  Ind.  95,  42  N.  E.  40. 
Mechanic's    lien;    sufficiency   of   notice. 

Cited  in  Trueblood  v.  Shellhouse,  19  Ind.  App.  95,  49  N.  E.  47,  holding  single 
notice  of  intention  to  claim  lien  sufficient  basis  for  lien  for  several  different  claims 
held  by  one  assignee;  Patton  v.  Matter,  21  Ind.  App.  286,  52  N.  E.  173,  holding  no- 
tice of  intention  to  claim  lien,  filed  within  sixty  days  from  date  of  last  item  of 
continuous  open  account  for  labor  and  material,  sufficient  to  support  lien  for  whole 
account,  although  work  begun  more  than  year  before  notice;  Stephens  v.  Duffy, 
41  Ind.  App.  387,  81  N.  E.  1154,  holding  defective  description  in  mechanic's 
lien  notice  corrected  in  complaint  to  foreclose  sufficient  as  between  parties. 
Validity  of  mechanic's  lien  law. 

Cited  in  Barrett  v.  Millikan,  156  Ind.  515,  83  Am.  St.  Rep.  220,  60  N.  E.  310, 
holding  mechanic's  lien  law  giving  right  of  lien  to  subcontractors  not  unconsti- 
tutional as  depriving  owner  of  property  without  due  process  of  law;  Great  South- 
ern Fire  Proof  Hotel  Co.  v.  Jones,  193  U.  S.  550,  48  L.  ed.  788,  24  Sup.  Ct.  Rep. 
576,  sustaining  statute  giving  lien  on  property  of  owner,  to  subcontractors,  labor- 
ers, and  those  furnishing  materials  to  principal  contractor;  Gardner  &  M.  Co.  v. 
New  York  C.  &  H.  R.  R.  Co.  72  N.  J.  L.  261,  62  Atl.  416,  holding  mechanic's 
lien  law  permitting  lien  for  debt  due  to  person  further  removed  from  owner 
than  first  subcontractor  constitutional. 

Cited  in  footnote  to  High  tower  v.  Bailey,  49  L.  R.  A.  255,  which  sustains  lien 
to  subcontractors  or  material  men,  irrespective  of  notice  of  claim  or  state  of  ac- 
count between  owner  and  principal  contractor. 
Contracts    constituting:    basis    for    lien. 

Cited  in  Miller  v.  Fosdick,  26  Ind.  App.  294,  59  N.  E.  488,  holding  that  to  entitle 
material  man  to  lien,  it  must  appear  materials  were  specially  furnished  for  partic- 
ular building  against  which  lien  sought;  Davis  &  R.  Bldg.  &  Mfg.  Co.  v.  Vice,  15 
Ind.  App.  120,  43  N.  E.  889,  holding,  upon  default  of  subscribers  to  erection  of  but- 
ter and  cheese  factory,  contractor  entitled  to  mechanic's  lien,  notwithstanding  sub- 
scribers organize  corporation  and  transfer  factory  to  company. 

Distinguished  in  Caulfield  v.  Polk,  17  Ind.  App.  434,  46  N.  E.  932,  holding  dealer 
furnishing  contractor  boiler  for  canning  factory  not  contractor  within  mechanic's 
lion  law. 
Mechanics'  lien   not  affected  by  destruction  of  property. 

Cited  in  Hooven,  O.  &  R.  Co.  v.  John  Featherstone's  Sons,  49  C.  C.  A.  244,  111 
Fed.  96,  holding  subsequent  destruction  of  part  or  all  of  improvement  does  not 
devest  lien  upon  real  estate,  and  so  much  of  improvement  as  may  remain; 
Armijo  v.  Mountain  Electric  Co.  11  N.  M.  245,  67  Pac.  726,  holding  real  estate 
liable  for  mechanic's  lien  if  filed,  although  improvements  are  totally  destroyed 
by  fire. 

33  L.  R.  A.  688,  FERGUSON  v.  QUINN,  97  Tenn.  46,  36  S.  W.  576. 
Taxes;   liability  of  life  estates. 

Cited  in  Hadley  v.  Hadley,  114  Tenn.  ]59,  87  S.  W.  250.  holding  law  making 
remainderman  liable  for  taxes  assessed  against  life  tenant  not  contravention  of 
rule  that  life  tenant  must  keep  down  taxes:  Callihan  v.  Russell,  66  W.  Va.  532, 
26  L.R.A.(N.S.)  1176,  66  S.  E.  695,  to  the  point  that  life  tenant  is  bound  to  pay 
taxes  and  is  liable  to  remainderman  for  default  if  sale  for  taxes  passes  fee; 
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Solis  v.  Williams,  205  Mass.  353,  91  X.  E.  148,  to  the  point  that  life  tenant  is 
bound  to  pay  taxes  and  cannot  by  payment  acquire  any  adverse  rights  against 
remaindermen. 

Cited  in  footnotes  to  Tabb  v.  Com.  51  L.R.A.  283,  which  holds  tax  assessment 
on  land  made  pending  life  estate  not  lien  on  fee;  Crawford  v.  Meis,  66  L.R.A. 
155,  which  holds  that  one  cotenant  in  remainder  not  entitled  to  possession  may 
as  against  cotenants  obtain  good  title  from  stranger  purchasing  property  at 
tax  sale  made  possible  through  life  tenant's  default. 

Cited  in  notes   (32  L.R.A.  744)   on  duty  of  life  tenant  to  pay  taxes;    (114  Am. 
St.   Rep.  449)    on  respective  duties  of  life  tenants  and  remaindermen  or  rever- 
sioners  to  pay  taxes. 
Right    of    subrogation. 

Cited  in  footnotes  to  Walters  v.  Charleston  Mills,  48  L.  R.  A.  503,  which  holds 
purchaser  on  foreclosure  voluntarily  paying  claim  for  taxes  before  sale  affirmed 
subrogated  to  claim  for  valid  part  of  taxes;  United  States  use  of  Fidelity  Nat. 
Bank  v.  Rundle,  52  L.  R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims 
not  within  bond  for  paying  persons  supplying  principal  with  labor  or  materials 
for  prosecuting  work. 
Priority  of  tax:  liens. 

Distinguished  in  Dunn  v.  Dunn,  99  Tenn.  607,  42  S.  W.  259,  holding  tax  lien 
superior  to  lien  of  mortgage  on  lands,  whether  executed  before  or  after  lien  for 
taxes  attached. 
Foreclosure   of  tax   lien;    parties. 

Cited  in  Blair  v.  Guaranty  Sav.  Loan  &  Invest.  Co.  54  Tex.  Civ.  App.  447, 
118  S.  W.  608,  holding  that  person  holding  junior  lien  and  who  was  not  made 
party  to  foreclosure  of  tax  lien,  may  redeem  from  tax  title,  as  if  no  foreclosure 
took  place. 
Effect   of   bankruptcy   on    dower   rights. 

Cited  in  note  (26  L.R.A.(N.S-)   1180)   on  effect  of  bankruptcy  on  dower  rights. 

33  L.  R.  A.  696,  PEOPLE  v.  O'NEIL,  110  Mich.  324,  68  N.  W.  227. 
State    control    of    game. 

Cited  in  State  v.  Dow,  70  N.  H.  289,  53  L.  R.  A.  316,  47  Atl.  734,  holding  statute 
prohibiting  fishing  for  trout  as  business,  with  intent  to  sell  or  trade  same,  not 
unconstitutional;  People  v.  Setunsky,  161  Mich.  629,  126  IV  W.  844,  holding 
statute  regulating  commercial  fishing  by  power  and  sail  boats  not  a  regulation  of 
use  of  boats:  People  v.  Bootman,  95  App.  Div.  480,  88  N.  Y.  Supp.  887  (dis- 
senting opinion),  on  validity  of  statute  creating  closed  game  season  although 
sale  of  game  imported  from  another  state  is  thereby  prohibited;  People  v.  Booth 
Fisheries  Co.  253  111.  430,  97  N.  E.  837,  holding  that  statute  which  makes  it 
unlawful,  at  any  time,  to  sell,  offer  or  expose  for  sale,  or  have  in  possession  for 
purpose  of  selling,  any  black  bass  etc.,  is  constitutional. 

Cited  in  footnotes  to  State  v.  Schuman,  47  L.  R.  A.  153,  which  sustains  stat- 
ute prohibiting  sale,  or  keeping  for  sale,  of  trout;  Smith  v.  State,  51  L.  R.  A. 
404,  which  sustains  statute  prohibiting  possession  of  quail  during  close  season; 
Dickhaut  v.  State.  36  L.  R.  A.  765,  which  holds  possession  during  close  season 
of  game  killed  in  other  state  not  an  offense;  People  v.  Buffalo  Fish  Co.  52  L.  R. 
A.  803,  which  holds  void,  act  prohibiting  possession  of  certain  fish  during  close 
season;  Selkirk  v.  Stevens,  40  L.  R.  A.  759,  which  holds  game  killed  by  Indians 
on  reservation  and  sold  to  other  Indian,  subject  to  game  laws  of  state  after 
taken  from  reservation;  State  v.  Snowman,  50  L.  R.  A.  544,  which  sustains  stat- 
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ute  requiring  license  for  business  of  guiding  in  inland  fishing  and  forest  hunt- 
ing: State  v.  Mallory,  67  L.R.A.  773,  denying  right  of  state  to  forbid  nonresi- 
dent landowner  to  take  fish  and  game  on  his  property  within  the  state. 

Cited  in  notes  (39  L.R.A.  591)  on  governmental  control  over  right  of  fishery; 
(53  L.  ed.  U.  S.  76)  on  game  laws  as  affecting  imported  game;  (3  L.R.A. (N.S.) 
163)  on  prohibition  of  possession  of  game. 

Disapproved  in  Re  Davenport,  102  Fed.  544,  holding  statute  prohibiting  traffic 
in   game   imported   from   another   state   unconstitutional. 
Acts    which    legislature    may    declare    criminal. 

Cited  in  note  (78  Am.  St.  Rep.  248)  on  acts  which  legislature  may  declare 
criminal. 

33   L.  R.  A.   698,  ZIMMERMAN  v.  DWELLING-HOUSE   INS.  CO.   110  Mich. 

399,  68  N.  W.  215. 
Insurance;   policy  Issued  by  agent  having:  Interest. 

Cited  in  Rockford  Ins.  Co.  v.  Winfield,  57  Kan.  583,  47  Pac.  511,  holding  insurer 
not  liable  for  consequences  of  delay  in  notifying  assured  of  rejection  of  risk, 
where  agent  issuing  policy  is  officer  of  bank  beneficially  interested  in  policy; 
Arispe  Mercantile  Co.  v.  Capital  Ins.  Co.  133  Iowa,  273,  9  L.R.A.(N.S.)  1086, 
HO  N.  W.  593,  12  Ann.  Gas.  93,  holding  policy  void  where  agent  was  at 
time  of  issuance  of  policy  a  stockholder  and  director  of  insured  and  did  not  dis- 
close that  fact  to  insurance  company;  Home  Ins.  Co.  v.  North  Little  Rock  Ice 
&  Electric  Co.  86  Ark.  544,  23  L.R.A. (N.S.)  1203,  111  S.  W.  994,  holding  knowl- 
edge of  agents  that  manufacturing  plant  was  not  in  operation  at  time  of  issuing 
of  policy  not  chargeable  to  company  where  agents  had  an  interest  therein;  Dull 
v.  Royal  Ins.  Co.  159  Mich.  675,  124  N.  W.  533,  holding  prior  contract  to  convey 
insured  property  avoids  policy  that  stipulates  change  in  title  without  notice  to 
company  will  avoid  policy  although  agent  knew  of  contract  as  stockholder  of  in- 
sured. 

Cited  in  note    (9  L.R.A. (N.S.)    1084)    on  power  of  agent  to  bind  insurer  not 
knowing  his  interest  in  property  insured. 
Contract   to   insure. 

Cited  in  Mooney  v.  Merriam,  77  Kan.  308,  94  Pac.  263,  holding  oral  agreement 
by  agent  to  write  insurance  not  binding  on  him  if  indefinite  as  to  subject  matter 
and  as  to  company  insurer  desired  insurance  in;  Ten  Broek  v.  Jansma,  161  Mich. 
599,  126  N.  W.  710,  holding  policy  not  a  binding  contract  if  withdrawn  by  in- 
sured before  acceptance  by  company  although  insured  gave  his  note  for  first 
premium. 

33  L.  R.  A.  700,  LEAPHART  v.  COMMERCIAL  BANK,  45  S.  C.  563,  55  Am.  St. 

Rep.  800,  23  S.  E.  939. 
Relation    of   bank    to    payee    of    check;. 

Cited  in  Loan  &  Sav.  Bank  v.  Farmers'  &  Merchants'  Bank,  74  S.  C.  219,  114 
Am.  St.  Rep.  991,  54  S.  E.  364,  holding  privity  of  contract  exists  between  bank 
and  holder  of  check  upon  presentation  where  bank  holds  sufficient  funds  of 
drawer  to  pay;  Callaham  v.  Bank  of  Anderson,  69  S.  C.  382,  48  S.  E.  293,  2 
Ann.  Cas.  203  (dissenting  opinion),  on  liability  of  bank  for  refusal  to  pay  check 
on  presentation. 
Certificates  of  deposit. 

Cited  in  note   (75  Am.  St.  Rep.  44,  46)   on  certificate  of  deposit. 
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Title    to    deposit    or    collections. 

Cited  in  note  (86  Am.  St.  Rep.  777)  on  title  of  bank  to  money  deposited  with 
or  collected  by  it. 

33  L.  R.  A.  703,  GILLESPIE  v.  DION,  18  Mont.  183,  44  Pac.  954. 

Followed  without  discussion  in  Gillespie  v.  Dion,  18  Mont.  198,  44  Pac.  959. 
Elections;    remedies   for   contesting   result. 

Distinguished  in  State  ex  rel.  Brooks  v.  Fransham,  19  Mont.  284,  48  Pac.  1, 
holding  remedy  by  quo  warranto  for  contesting  title  to  office   concurrent   with 
statutory  right  to  institute  election  contest. 
Amendments  in  legal  proceedings. 

Cited  in  State  v.  Mason,.  18  Mont.  365,  45  Pac.  557,  rejecting  amended  notice 
of  motion  for  new  trial,  filed  after  time  for  service  of  original  notice  of  inten- 
tion has  expired,  and  not  amending  any  specification  contained  in  former  notice. 
In  statutory  election  contests. 

Cited  in  Pearson  v.  Alverson,  160  Ala.  267,  49  So.  756,  holding  failure  to  aver 
that  contestor  was  a  qualified  voter  at  time  of  election  cannot  be  amended  after 
time  limited  for  commencing  action;  Harmon  v.  Tyler,  112  Tenn.  23.  83  S.  W. 
1041,  holding  contestant  cannot  file  reply  after  time  limited  for  bringing  of 
action  where  in  his  original  bill  he  affirmatively  states  that  he  is  fully  informed: 
Hamer  v.  Howell,  31  Utah,  154,  86  Pac.  1073,  holding  contestant  cannot  intro- 
duce evidence  of  invalidity  of  the  ballots  where  his  bill  is  barren  of  any  allega- 
tion advising  defendant  that  he  intended  to  question  their  validity. 

33  L.  R.  A.  708,  WETMORE  v.  WETMORE,  149  X.  Y.  520,  52  Am.  St.  Rep.  752, 
44  N.  E.  169. 

Subsequent   refusal   of  application   to   modify  provision   as   to   alimory   in   29 
App.  Div.  507,  51  N.  Y.  Supp.  797. 
Equitable   jurisdiction. 

Cited  in  Hahl  v.  Sugo,  27  Misc.  5,  57  N.  Y.  Supp.  920,  holding  judgment  in 
ejectment  against  owner  constructing  wall  so  as  to  encroach  upon  land  of  ad- 
joining proprietor  not  estoppel  against  action  for  mandatory  injunction  for  re- 
moval of  wall;  Halsted  v.  Halsted,  21  App.  Div.  467,  47  N.  Y.  Supp.  649,  hold- 
ing wife  awarded  alimony  in  decree  of  divorce  not  entitled  to  injunction  restrain- 
ing payment  of  trust  fund  to  husband,  whereby  to  enforce  performance  of  decree, 
before  exhausting  other  remedies  open  to  her;  Lynde  v.  Lynde,  41  App.  Div.  289, 
58  X.  Y.  Supp.  567,  holding  wife  not  entitled  to  equitable  remedies  of  security 
and  sequestration  in  aid  of  claim  for  alimony  established  by  foreign  judgment. 
Subjection  of  trust  fnnds  to  payment  of  debts  of  beneficiary. 

Cited  in  McGlynn  v.  McGlynn,  37  Misc.  14,  74  N.  Y.  Supp.  744.  holding,  where 
husband  without  property  within  jurisdiction,  surplus  income  from  trust  fund 
created  for  his  benefit  may  be  diverted  to  payment  of  alimony  and  attorney's 
fee;  Allen  v.  Farmers'  Loan  &  T.  Co.  18  App.  Div.  36,  79  X.  Y.  S.  R.  39 
N.  Y.  Supp.  398.  holding  jurisdiction  of  equity  to  compel  payment  of  alimony 
not  authority  for  decree  cutting  off  husband  from  benefit  of  trust  fund  •  •!••.•- 
ated  for  use  of  himself  and  family;  Re  Thrall,  12  App.  Div.  240,  42  X.  V.  Supp. 
439,  holding  that  after  discontinuance  of  action  for  separation,  wife  cumot, 
by  proceedings  against  husband's  assignee  for  benefit  of  creditors,  compel  pay- 
ment of  alimony  out  of  assigned  estate;  Huntington  v.  Jones.  72  Conn.  50,  43 
Atl.  564,  holding  discretion  of  trustees  as  to  disposition  of  principal  of  trust 
fund  does  not  preclude  creditors  of  beneficiary  from  subjecting  income  to  pay- 
ment of  demands;  Everett  v.  Peyton,  36  App.  Div.  92,  55  N.  Y.  Supp.  464,  hold- 


1051  L.  R.  A.  CASES  AS  AUTHORITIES.  [33  L.R.A.  708 

ing  income  from  fund  set  aside  by  executors  in  trust  for  benefit  of  husband,  in 
consideration  of  withdrawal  of  objections  to  will,  may  be  subjected  by  creditor's 
suit  to  payment  of  judgment ;  Re  Baudouine,  96  Fed.  539,  holding  surplus  in- 
come from  trust  estate  accruing  since  filing  of  petition  in  bankruptcy,  and  ad- 
judication thereon,  is  present  property  right  vesting  in  trustee  in  bankruptcy; 
Dittmar  v.  Gould,  60  App.  Div.  98,  69  N.  Y.  Supp.  708,  holding  statute  providing 
for  subjection  of  surplus  income  from  trust  in  "rents  and  profits  of  lands,"  to 
•claims  of  creditors,  applicable  to  trust  in  personal  property;  Moore  v.  Moore, 

142  App.   Div.   462,   126  N.  Y.   Supp.  936,  2  N.  Y.  Civ.   Proc.  Rep.  N.  S.   122, 
holding  that  wife  may   subject  surplus   income  over  what  is  required   for   hus- 
band's support,  of  testamentary  trust  created  for  husband's  benefit  without  any 
valid  direction  for  accumulation  of  income  to  payment  of  her  alimony;   Moore 
v.  Moore,  143  App.  Div.  434,  128  N.  Y.  Supp.  259,  2  N.  Y.  Civ.  Proc.  Rep.  N.  S. 
136,  holding  that  sequestration  being  proper  remedy  to  reach  trust  fund  in  satis- 
faction of  alimony  due,  it  may  be  enforced  in  equitable  action  in  which  judg- 
ment  is  rendered  and  by  anticipatory  order  at  foot  of  judgment;    Re  McKay, 

143  Fed.  672,  on  right  of  judgment  creditors  to  surplus  income  from  trust  fund 
of  debtor;   Re  Burtis,  188  Fed.  529,  holding  that  annuity  agreed  upon  between 
widow  and  other  beneficiaries  under  husband's  will,  might  be  sold  by  trustee  in 
bankruptcy  of  her  estate  for  present  value. 

Cited  in  footnotes  to  Murphy  v.  Delano,  55  L.  R.  A.  727,  which  holds  income 
of  spendthrift  trust  not  within  reach  of  creditors  by  void  agreement  of  trustee 
to  pay  certain  portion  of  income  absolutely  to  beneficiary;  Re  Qua  v.  Graham,  52 
L.  R.  A.  641,  which  holds  annuity  in  wife's  will  in  lieu  of  other  interests,  ac- 
cepted by  husband,  not  trust  beyond  reach  of  creditors;  Hutchinson  v.  Maxwell, 
57  L.  R.  A.  384,  which  denies  power  to  create  equitable  life  estate,  free  from  debts 
of  beneficiary;  Brown  v.  McGill,  39  L.  R.  A.  806,  which  denies  power  to  create 
trust  placing  one's  property  beyond  reach  of  creditors  while  retaining  full  en- 
joyment of  revenues;  Schenck  v.  Barnes,  41  L.  R.  A.  395,  which  denies  power  of 
person  creating  trust  to  keep  life  interest  free  from  claims  of  subsequent  cred- 
itor; Scott  v.  Keane,  42  L.  R.  A.  359,  which  holds  trust  by  conveyance  and  re- 
conveyance for  grantor's  benefit  void  as  against  his  creditors. 

Distinguished  in  Re  Widmayer,  28  Misc.  363,  59  N.  Y.  Supp.  980,  holding  sur- 
rogate's court  without  authority  to  apply  surplus  income  from  trust  fund  to  pay- 
ment of  judgment  against  beneficiary,  and  in  favor  of  trustees  of  fund;  Re  Tomp- 
kins,  28  Misc.  355,  59  N.  Y.  Supp.  902,  holding  husband's  assignment  of  income 
from  trust  fund  to  wife,  in  payment  of  alimony,  invalid;  Myers  v.  Russell,  60 
Misc.  620,  112  N.  Y.  Supp.  520,  holding  creditors  cannot  reach  whole  trust  fund 
where  by  terms  of  will  debtor's  income  is  to  be  determined  by  executors  and  sur- 
plus is  not  his. 
Nature  of  obligation  for  payment  of  alimony. 

Cited  in  Maisner  v.  Maisner,  62  App.  Div.  288,  70  N.  Y.  Supp.  1107,  hold- 
ing arrears  of  alimony  not  debt  within  terms  of  bankruptcy  law,  from  pay- 
ment of  which  husband  is  relieved  upon  final  discharge;  Re  Van  Orden,  96  Fed. 
88,  holding  past-due  instalments  of  alimony  debt  provable  in  bankruptcy  as  "fixed 
liability"  evidenced  by  judgment;  Moore  v.  Moore,  40  Misc.  163,  81  N.  Y.  Supp. 
729,  holding  that  divorce  decree  requiring  payment  of  alimony  in  certain  sums 
at  specified  times  establishes  judicial  debt  of  record,  for  which  action  may  be 
maintained  in  other  state;  Sistare  v.  Sistare,  80  Conn.  9,  125  Am.  St.  Rep.  102, 
66  Atl.  772,  on  allowance  of  alimony  as  a  debt  of  record;  He  Smith,  30  X.  Y.  Civ. 
Proc.  Rep.  105,  holding  husband  not  discharged  by  bankruptcy  from  liability 
under  judgment  for  alimony  providing  for  weekly  instalments;  Wilson  v.  Hin- 
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man,  182  X.  Y.  411,  2  L.R.A.(N.S.)  236,  108  Am.  St.  Rep.  820,  75  K.  E.  236, 
holding  wife's  lien  to  secure  payment  of  alimony  by  mortgage  on  husband's  real 
estate  terminates  on  husband's  death  although  alimony  judgment  provides  annual 
payments  for  her  life:  Shepard  v.  Shepard.  99  App.  Div.  313,  90  N.  Y.  Supp.  982, 
holding  liability  under  order  to  pay  alimony  for  fixed  time,  issued  pendente  lite 
not  discharged  by  dismissal  of  divorce  suit:  Sistare  v.  Sistare,  218  U.  S.  22,  54 
L.  ed.  912.  28  L.R.A.(X.S.)  1077,  30  Sup.  Ct.  Rep.  682,  20  Ann.  Cas.  1061, 
holding  that  decree  of  New  York  courts  for  future  payments  of  alimony  are  not 
subject  to  annulment  as  to  overdue  or  unsatisfied  instalments;  Thayer  v.  Thayer. 
145  App.  Div.  270,  129  X.  Y.  Supp.  1035.  holding  that  plaintiff  in  divorce  action 
was  entitled  to  apply  to  court  without  notice  to  defendant  for  entry  of  judg- 
ment for  instalments  of  alimony  in  arrears  as  they  accrued;  Hayes  v.  Hayes,  74 
Misc.  536,  134  N.  Y.  Supp.  482,  holding  that  defendant  in  divorce  may  be 
punished  for  contempt  after  dismissal  of  action  on  plaintiff's  default,  for  his 
failure  to  pay  alimony  under  order  therefor  prior  to  dismissal. 

Cited  in  note    ( 102  Am.  St.  Rep.  702,  707 )   on  power  of  courts  to  create  and 
enforce  liens  to  secure  payment  of  alimony. 
Nature   of  hnsbnnd's   obligation   to   support   wife. 

Cited  in  Buchanan  v.  Tilden,  158  N.  Y.  122,  44  L.  R.  A.  175,  70  Am.  St.  Rep. 
454,  52  N.  E.  724,  holding  wife  may  enforce  performance  of  agreement  to  pay 
her  sum  of  money  in  consideration  of  services  to  be  rendered  by  husband;  Peo- 
ple ex  rel.  Public  Charities  &  C.  Comrs.  v.  Cullen,  153  N.  Y.  636,  44  L.  R.  A. 
423,  47  N.  E.  894,  holding  that  after  judicial  separation  husband  cannot  be 
convicted  under  statute  punishing,  as  disorderly  person,  husband  who  has  aban- 
doned wife  without  adequate  support;  Taylor  v.  Klein,  47  App.  Div.  346,  62  X. 
Y.  Supp.  4,  holding  confidential  relation  of  husband  and  wife  precludes  latter 
from  becoming  purchaser  at  partition  sale  of  lands  of  lunatic  for  which  husband 
is  committee. 
Modification  of  decree  for  payment  of  alimony. 

Later  appeal  in  162  X.  Y.  303,  48  L.  R.  A.  667,  56  X.  E.  997,  Reversing  44  App. 
Div.  221,  60  N.  Y.  Supp.  711,  Affirming  27  Misc.  706,  59  N.  Y.  Supp.  586,  sus- 
taining husband's  application,  made  after  wife's  remarriage,  for  modification 
of  decree  appropriating  proceeds  of  trust  fund  to  payment  of  alimony. 

Cited  in  Tonjes  v.  Tonjes,  14  App.  Div.  545,  43  N.  Y.  Supp.  941.  holding  ali- 
mony originates  in  duty  of  husband  to  wife  and  children,  and  is  subject  to 
equitable  adjustment  in  case  of  change  in  pecuniary  circumstances  of  husband; 
Livingston  v.  Livingston,  74  App.  Div.  264,  77  X.  Y.  Supp.  476,  holding  statute 
authorizing  modification  of  decrees  for  divorce  in  respect  to  alimony  uncon- 
sti+Mtional  as  applied  to  judgments  rendered  before  statute  enacted;  Sistare  v. 
Sistare,  218  U.  S.  22,  54  L.  ed.  912,  28  L.R.A.(N.S.)  1077,  30  Sup.  Ct.  Rep.  682, 
holding  accrued  instalments  of  alimony  vested  right. 

Distinguished  in  Walker  v.  Walker,  155  X.  Y.  80.  49  N.  E.  663,  Reversing  21 
App.  Div.  223.  47   N.  Y.   Supp.   513.  holding  statute  giving  court   authority  to 
change  final  decree  of  divorce  for  cause  shown,  as  to  provision  for  alimony,  can- 
not be  given  retroactive  effect. 
Judgments:    attack   in    supplementary    proceedings. 

Cited  in  Bucki  v.  Bucki.  26  Misc.  70,  56  X.  Y.  Supp.  439,  holding  judgment  for 
unpaid  instalments  of  alimony  cannot  be  attacked  by  third  party  for  irregu- 
larity in  supplementary  proceedings;  Re  Stewart.  39  Misc.  276,  79  X.  Y.  Supp. 
.V2.~>.  holding  judgment  made  basis  of  supplementary  proceedings  may  be  shown 
to  be  void  on  such  proceeding  by  third  party. 
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33  L.  R.  A.  712,  LOUCK  v.  ORIENT  INS.  CO.  176  Pa.  638,  35  Atl.  247. 
.Insurance;   misrepresentation  or  concealment  as    . o   property   insured. 

Cited  in  Hey  v.  Guarantors'  Liability  Indemnity  Co.  181  Pa.  225,  40  W.  N.  C. 
424,  59  Am.   St.  Rep.  644,  37  Atl.  402,   holding  failure  of  insured  to  state  in 
application   for   insurance   of   stone   mill    against   accident   or   destruction,    that 
mill  is  on  bank  of  river,  not  misrepresentation  or  concealment. 
Forfeiture   of  policy   for   iiou-occupation   as   insured. 

Cited  in  Home  Ins.  Co.  v.  North  Little  Rock  Ice  &  Electric  Co.  86  Ark.  546, 
23  L.R.A.  (N.S.)  1201,  111  S.  W.  994,  holding  policy  on  ice  plant  issued  as 
occupied  not  forfeited  under  forfeiture  clause  for  cessation  of  operation  without 
notice  where  plant  was  not  in  operation  when  policy  issued;  Bakhaus  v.  Cale- 
donian Ins.  Co.  112  Md.  698,  77  Atl.  310,  holding  warranty  in  policy  requiring 
buildings  to  be  occupied  waived,  where  company  insures  incompleted  buildings, 
until  completion  thereof;  Yost  v.  Anchor  F.  Ins.  Co.  38  Pa.  Super.  Ct.  601,  hold- 
ing it  for  jury  whether  September  is  a  winter  month  in  action  on  policy  of 
insurance  providing  for  forfeiture  if  unoccupied  in  other  than  winter  months. 

Cited  in  footnote  to  Brehm  Lumber  Co.  v.  Svea  Ins.  Co.  68  L.R.A.  109,  which 
holds  policy  on  shingle  mill  and  dry  kiln  in  close  proximity  divisible  as  to 
amounts  of  indemnity  and  avoided  in  entirety  by  shutting  down  of  mill  with- 
out permission,  though  shingles  are  still  transferred  into  and  out  of  the  kiln. 

33  L.  R.  A.  715,  DUVAL  v.  PULLMAN'S  PALACE  CAR  CO.   10  C.  C.  A.  331, 

23  U.  S.  App.  527,  62  Fed.  265. 

Writ  of  certiorari  denied  in  163  U.  S.  684,  41  L.  ed.  310,  16  Sup.  Ct.  Rep.  1200. 
Nature  of  palace  car  company's  obligation. 

Cited  in  Pullman's  Palace-Car  Co.  v.  King,  39  C.  C.  A.  577,  99  Fed.  385  (dis- 
senting opinion),  majority  holding  sale  of  sleeping  berth  is  warranty  that  pas- 
senger will  be  allowed  to  ride  in  sleeper  whole  distance  paid  for,  and  that  war- 
ranty  is  broken  if  car  runs  over  road  for  which  passenger  without  ticket;  Pull- 
man's Palace-Car  Co.  v.  Cain,  15  Tex.  Civ.  App.  509,  40  S.  W.  220  (dissenting 
opinion),  majority  holding  palace  car  selling  sleeping  berth  to  negro,  liable  for 
his  ejection  from  car  on  account  of  color;  Louisville  &  N.  R.  Co.  v.  Fisher,  11 
L.R.A. (N.S.)  930,  83  C.  C.  A.  584,  155  Fed.  73,  holding  sale  of  sleeping  berth  no 
warranty  that  passenger  will  ride  undisturbed  at  night  in  sleeper  where  wreck 
necessitates  compelling  passengers  to  use  day  coach;  Calhoun  v.  Pullman  Co.  16 
L.R.A. (N.S.)  577,  86  C.  C.  A.  387,  159  Fed.  389,  holding  sleeping  car  company's 
agent  has  no  authority  to  pass  on  acceptability  of  railroad  transportation  ticket; 
Calhoun  v.  Pullman  Palace  Car  Co.  149  Fed.  549,  on  nature  of  sleeping  car 
company's  business. 

33   L.   R.   A.   717,   SHELBY  COUNTY  v.   TENNESSEE   CENTENNIAL   EXPO- 
SITION CO.  96  Tenn.  653,  36  S.  W.  694. 
Taxation  and  appropriations  for  public  purpose. 

Cited  in  State  ex  r?l.  Douglas  County  v.  Cornell.  53  Neb.  563,  39  L.  R.  A.  516, 
68  Am.  St.  Rep.  629,  74  N.  W.  59.  holding  statute  authorizing  counties  to  par- 
ticipate in  interstate  expositions,  to  issue  bonds  for  such  purpose,  and  to  provide 
tax  for  their  payment,  not  unconstitutional  because  not  for  public  purpose;  Ed- 
mondson  v.  Board  of  Education.  108  Tenn.  564,  58  L.  R.  A.  172,  69  S.  W.  274, 
holding  statute  permitting  children  residing  outside  city  limits  to  attend  public 
schools  of  city  without  charge  for  tuition  not  diversion  of  municipal  funds  to 
other  than  corporate  purpose;  Reelfoot  Lake  Levee  District  v.  Dawson.  97  Tenn. 
170,  34  L.  R.  A.  730,  3(i  S.  W.  1041,  holding  levy  of  taxes  for  benefit  of  levt-u 
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district  must  be  made  by  legislature,  and  subject  to  restrictions  that  all  prop- 
erty be  taxed,  and  according  to  value;  Nashville,  C.  &  St.  L.  R.  Co.  v.  McConnell, 
82  Fed.  78,  holding  public  nature  of  international  exposition  may  appeal  to  dis- 
cretion of  court  in  determining  whether  injunction  should  issue  against  sale  of 
tickets  by  brokers;  Minneapolis  v.  Janney,  86  Minn.  119,  90  X.  W.  312.  holding 
industrial  exposition,  calculated  to  advance  and  actually  advancing  material  in- 
terests of  city  in  which  it  is  held,  a  public  purpose  justifying  public  aid  in  form 
of  appropriations;  Kentucky  Live  Stock  Breeder's  Asso.  v.  Hager,  120  Ky.  133, 
85  S.  W.  738,  9  Ann.  Cas.  50,  holding  maintenance  of  state  fair  a  valid  public 
purpose;  Denver  v.  Hallett,  34  Colo.  405,  83  Pac.  1066,  holding  erection  of  public 
auditorium  by  city  valid  exercise  of  municipal  power:  McGlone  v.  Womack. 
129  Ky.  288,  17  L.R.A.(N.S.)  860,  111  S.  W.  688,  holding  state  tax  on  dogs  the 
purpose  of  which  is  to  prevent  killing  of  sheep  constitutional. 

Cited  in  footnotes  to  Bush  v.  Orange  County,  45  L.  R.  A.  556,  which  holds 
void,  statute  authorizing  counties  to  raise  by  taxation  money  to  pay  drafted  men 
or  their  heirs;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes  taxes  to 
aid  in  building  for  highway  and  railway  purposes  toll  bridge  owned  by  priva 'it- 
corporation;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promotion  or 
construction  and  operation  of  sugar  mills  a  private  purpose  not  authorizing  tax- 
ation. 

Distinguished  in  Felton  v.  Hamilton  County,   38  C.  C.  A.   433,   97   Fed.   82-1. 
holding  statute  authorizing  appropriation  of  "money"  by  counties  to  provide  for 
county  exhibits  in  international  exhibition  not  authority  for  levy  of  special  In- 
to raise  fund  for  appropriation. 
Power  of  county  to  tax. 

Cited  in  Southern  R.  Co.  v.  Hamblen  County,  115  Tenn.  530,  92  S.  W.  238. 
holding  county  tax  the  purpose  of  which  is  not  expressed  void. 
Mnnlclpal    bonds. 

Cited  in  Ranson  v.  Rutherford  County,  123  Tenn.  30,  130  S.  W.  1057.  Ann.  0*8: 
1912  B,  1356,  holding  that  statute  authorizing  cities  to  issue  bonds  to  aid 
establishing  state  normal  school  is  not  unconstitutional  because  persons  from 
other  localities  may  attend. 

33  L.  R.  A.  721,  FEAR  v.  BARTLETT,  81  Md.  435.  32  Atl.  322. 
Corporation*;     liability    for    stock    subscription     upon    insolvency. 

Cited  in  Crofoot  v.  Thatcher,  19  Utah,  229,  75  Am.  St.  Rep.  725,  57  Pac.  171, 
holding  statute  of  limitations  does  not  run  against  demand  note  for  unpaid  stock 
subscription  until  creditors  have  notice  of  repudiation  of  trust. 
I'riiml    in    securing:    subscription    to    stock. 

Cited  in  Hinkley  v.  Sac  Oil  &  Pipe  Line  Co.  132  Iowa,  411.  119  Am.  St.  Rep. 
564,  107  N.  W.  629,  holding  insolvency  insufficient  to  prevent  diligent  rescission 
of  contract  to  purchase  stock  which  was  obtained  by  fraud  where  insolvency  pro- 
ceedings have  not  been  begun ;  Reid  v.  Owensboro  Sav.  Bank  &  Trust  Co.  141 
Ky.  447,  448,  132  S.  W.  1026,  holding  that  person  induced  by  fraud  to  purchase 
corporate  stock  will  not  be  allowed  rescission  to  prejudice  of  creditors,  if  corpo- 
ration is  insolvent,  where  he  has  been  guilty  of  laches. 

Cited  in  footnotes  to  Cardwell  v.  Kelly,  40  L.  R.  A.  240,  which  holds  invalidity 
of  corporate  scheme  no  defense  to  subscriber  as  against  corporate  creditors: 
Vermont  Marble  Co.  v.  Declez  Granite  Co.  56  L.  R.  A.  728,  which  holds  liabil- 
ity for  unpaid  subscription  not  defeated  by  transfer  of  stock  without  transferee'^ 
consent;  Mack  v.  Latta,  6"  L.R.A.  126.  which  holds  that  corporate  officers  secur- 
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ing  stock   by   fraud  are  properly   joined    in   suit  against  corporation   to   enjoin 
collection  of  amount  unpaid. 

Cited  in  notes  (33  L.R.A.  727)  on  rescission  for  fraud  or  misrepresentation  in 
procuring  subscription  to  stock;  (31  L.R.A. (N.S.)  900,  901)  on  fraud  as  ground 
of  relief  from  subscription  to  stock  after  insolvency  of  corporation. 

Distinguished  in  James  Clark  Co.  v.  Colton,  91  Md.  222,  49  L.  R.  A.  703,  46 
Atl.  386,  holding  directors  of  insolvent  corporation  are  trustees  for  all  creditors, 
and  cannot  lawfully  use  assets  in  payment  of  their  own  claims. 
Preference    of    corporate    creditors. 

Cited  in  Hodson  v.  Karr,  96  Md.  479,  53  Atl.  1113,  holding  that  purchase  from 
corporation  of  drafts  received  by  it  from  sales  of  its  manufactures  does  not  make 
purchaser  a  creditor,  though  money  is  sometimes  paid  before  draft  received;  and 
delivery  after  its  insolvency  of  drafts  so  paid  for  is  not  a  preference. 
Conflict  of  law.*  us  to  subscription!*   to  stock. 

Cited  in  Castleman  v.  Templeman,  87  Md.  552,  41  L.  R.  A.  370,  67  Am.  St. 
Rep.  363,  40  Atl.  275,  holding  contract  to  subscribe  for  stock  of  corporation  lo- 
cated in  other  state,  where  it  is  to  be  performed,  governed  by  laws  of  that  state. 
Trnat  funds. 

Cited  in  Dubreuil  v.  Gaither,  98  Md.  544,  56  Atl.  965,  on  assets  of  insolvent 
bank  as  trust  fund. 
Withdrawal    of    corporate    asset*. 

Cited  in  note  (57  Am.  St.  Rep.  66)  on  what  is  a  withdrawal  of  corporate 
assets. 

33  L.  R.  A.  727,  NEWTON  NAT.  BANK  v.  NEWBEGIN,  20  C.  C.  A.  339,  40 

U.  S.  App.  1,  74  Fed.  135. 
Rescission   of   subscription    to   stock   in    corporation. 

Cited  in  Lantry  v.  Wallace,  38*  C.  C.  A.  513,  97  Fed.  867,  holding  fraud  in 
procuring  subscription  to  national  bank  stock  not  defense  to  action  by  receiver 
for  assessment,  where  rights  of  creditors  have  intervened;  Bartol  v.  Walton  & 
W.  Co.  92  Fed.  21,  holding  purchaser  of  stock  delaying  for  eighteen  months  after 
discovery  of  fraud,  and  until  after  insolvency  of  corporation,  before  bringing 
action  to  rescind,  not  entitled  to  relief;  Rand  v.  Columbia  Nat.  Bank,  36  C.  C. 
A.  294,  94  Fed.  351,  holding  purchaser  of  national  bank  stock  estopped,  after 
lapse  of  five  years,  from  denying  liability  for  assessment,  in  action  by  receiver, 
because  he  supposed  certificates  represented  increase  stock,  instead  of  original 
capital;  Wallace  v.  Bacon,  86  Fed.  555,  holding  subscriber  must  show  diligence 
in  discovering  fraud,  and  that  creditors  preceded  purchase  of  stock;  Wallace  v. 
Hood,  89  Fed.  16,  holding  burden  on  purchaser  seeking  to  rescind  after  insol- 
vency, to  establish  fact  of  fraud,  diligence  in  seeking  relief,  and  that  no  debt 
c-pated  or  credit  given  bank  after  purchase;  Stufflebeam  v.  De  Lashmutt,  101  Fed. 
369,  holding  shareholder  in  national  bank,  induced  to  purchase  stock  through 
fraud,  entitled  to  rescind  after  insolvency,  where  no  room  for  inference  that 
credit  given  on  faith  of  his  ownership  of  stock ;  Park  v.  Kribs,  24  Tex.  Civ.  App. 
661,  60  S.  W.  905,  holding  subscription  to  stock  in  building  and  loan  associa- 
tion, procured  by  fraud  and  misrepresentation,  may  be  rescinded  by  borrowing 
member  after  receiver  appointed  for  corporation ;  Scott  v.  Latimer,  33  C.  C.  A. 
18,  60  U.  S.  App.  720,  89  Fed.  862  (dissenting  opinion),  majority  holding  sub- 
scriber not  entitled  to  rescind  after  insolvency  because  of  fraud,  where  rights  of 
creditors  have  intervened,  although  falsity  of  representations  could  not,  with 
diligence,  have  been  sooner  discovered;  Gress  v.  Knight,  135  Ga.  63,  31  L.R.A. 
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(N.S.)  906,  68  S.  E.  834,  holding  that  subscriber  to  stock  of  corporation  can- 
not after  insolvency  of  company,  rescind  because  of  fraud;  Hanley  v.  Cosmopoli- 
tan Xat.  Bank,  20  Pa.  Dist.  R.  403,  57  Pittsb.  L.  J.  595,  holding  that  purchaser 
of  national  bank  stock  cannot  after  insolvency  rescind  purchase  for  false  repre- 
sentation as  against  creditors;  Hinkley  v.  Sac  Oil  &  Pipe  Line  Co.  132  Iowa,  411, 
119  Am.  St.  Rep.  564,  107  X.  W.  629,  holding  insolvency  insufficient  to  prevent 
rescission  in  absence  of  proceedings  in  insolvency  where  stockholder  is  guilty  of 
no  laches;  Reid  v.  Owensboro  Sav.  Bank  &  Trust  Co.  141  Ky.  448,  132  S.  W. 
3026,  holding  that  person  induced  by  fraud  to  purchase  corporate  stock  will  not 
be  allowed  rescission  to  prejudice  of  creditors,  if  corporation  is  insolvent,  where 
he  has  been  guilty  of  laches;  Meholin  v.  Carlson,  170  Idaho,  758,  134  Am.  St. 
Rep.  286,  107  Pac.  755,  holding  delay  of  more  than  three  years  in  rescinding  con- 
tract to  purchase  stock  laches  where  stockholder  has  received  benefits  there- 
under; Scott  v.  Abbott,  87  C.  C.  A.  475,  160  Fed.  584,  holding  receipt  of  divi- 
dends during  time  corporation  debts  are  acquired  defeats  stockholders  right  of 
rescission  as  to  such  debts. 

Distinguished  in  American  Nat.  Bank  v.  Williams,  42  C.  C.  A.  105,  101  Fed. 
946,  holding  holder  of  national  bank  stock  as  collateral  not  estopped  from  show- 
ing, even  as  against  receiver,  that  she  is  not  stockholder;  Dunn  v.  Canclee,  98 
App.  Div.  318,  90  N.  Y.  Supp.  674,  holding  as  to  stockholder  who  did  not  ap- 
pear to  be  negligent  a  purchase  of  stock  might  be  rescinded  by  bill  filed  after 
insolvency  proceedings. 

33  L.  R.  A.  739,  STANDARD  OIL  CO.  v.  HAWKINS,  20  C.  C.  A.  468,  46  U.  S. 

App.  115,  74  Fed.  395. 
Election  of  remedies  made  through  ignorance  or  mistake. 

Cited  in  Cowen  v.  Adams,  24  C.  C.  A.  215,  47  U.  S.  App.  439,  78  Fed.  552. 
holding  equity  will  relieve  legatee  from  surrender  of  interest  in  estate,  under 
misapprehension  of  his  legal  rights,  where  relief  cannot  prejudice  interests  of 
others;  Re  Myers,  99  Fed.  693,  holding  bank  having  deposit  to  credit  of  bank- 
rupt, entitled  after  transfers  of  account  to  receiver  and  trustee  in  bankruptcy 
to  deduct  from  fund  amount  of  notes  of  bankrupt;  Union  Nat.  Bank  v.  McKey, 
42  C.  C.  A.  584,  102  Fed.  663,  holding  bank  paying  by  mistake  deposit  credited 
to  bankrupt  to  trustee  in  bankruptcy,  without  deducting  amount  of  note  of  bank- 
rupt, entitled  to  recover  amount  of  note  from  trustee;  Re  Curtis,  36  C.  C.  A. 
432,  94  Fed.  632,  41  C.  C.  A.  62,  100  Fed.  786,  holding  creditors  proving  claims 
under  general  assignment  before  petition  in  involuntary  bankruptcy  can  be  filed 
not  estopped  from  subsequently  filing  such  petition  upon  discovery  of  fraud : 
Re  Swift,  111  Fed.  505,  holding  creditor  relinquishing  security  under  mistaken 
belief  that  judgment  against  bankrupt  had  been  legally  satisfied,  entitled  to  have 
security  restored  by  court  of  bankruptcy,  if  estate  not  prejudiced;  Hillerich  v. 
Franklin  Ins.  Co.  Ill  Ky.  262,  63  S.  W.  592,  holding  that  reversal  of  judgment 
for  plaintiff  on  fire  policy,  on  ground  that  policy  as  written  did  not  cover  prop- 
erty, leaves  case  as  if  there  had  been  no  judgment  permitting  plaintiff  to  amend 
by  asking  for  reformation  of  policy;  Zimmerman  v.  Robinson,  128  Iowa.  77. 
102  X.  W.  814,  5  Ann.  Cas.  960,  holding  mistake  of  remedy  does  not  prevent 
bringing  subsequent  action:  Harrill  v.  Davis,  22  L.R.A.(X.S.)  1160,  94  C.  C.  A. 
47,  168  Fed.  195,  holding  to  sue  parties  as  a  corporation  under  mistaken  belief 
that  they  were  liable  as  such  will  not  prevent  suit  against  them  as  individuals: 
Eddy  v.  Eddy.  93  C.  C.  A.  586.  168  Fed.  597.  on  misapprehension  of  legal  rights 
as  grounds  for  equitable  relief:  Re  Stewart,  178  Fed.  468,  holding  presentation  of 
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claim  for  goods  sold  and  delivered  will  not  defeat  a  subsequent  action  in  fraud 
where  fraud  was  discovered  after  presentation  of  first  claim. 

Pursuit    of     Irusl     funds. 

Cited  in  Independent  District  v.  Beard,  83  Fed.  12,  holding  unauthorized  de- 
posit of  public  funds  may  be  recovered  as  against  receiver  of  bank  if  assets  have 
been  thereby  augmented,  although  money  cannot  be  traced  to  cash  on  hand;  Re 
Hamilton  Furniture  &  Carpet  Co.  117  Fed.  776,  holding  vendor  induced  to  sell 
goods  by  false  representations  of  buyer  as  to  solvency  entitled  to  rescind  sale, 
and  recover  value  of  property  from  buyer's  trustee  in  bankruptcy;  Terre  Haute 
&  I.  R.  Co.  v.  Cox,  42  C.  C.  A.  665,  102  Fed.  836,  holding  lessee  railroad  using, 
for  operating  expenses,  portion  of  earnings  payable  to  lessor  railroad  as  rent, 
entitles  holders  of  lessor's  bonds,  payable  out  of  said  earnings,  to  compel  res- 
toration of  fund  by  receiver  of  lessee  from  subsequent  earnings  of  road ;  Re  Meyer, 
106  Fed.  831,  holding  money  paid  upon  demand  as  condition  to  surrender  of  goods 
in  possession  of  another,  and  for  which  he  is  entitled  to  lien,  cannot  be  recovered 
on  ground  of  duress;  Re  Berry,  77  C.  C.  A.  434,  147  Fed.  211,  holding  one  who 
pays  money  under  mistake  a  preferred  creditor;  John  Deere  Plow  Co.  v.  Mc- 
David,  70  C.  C.  A.  422,  137  Fed.  812,  holding  principal  has  no  preferred  claim 
for  money  due  from  agent  at  time  of  bankruptcy  on  general  account;  Crawford 
County  v.  Patterson,  149  Fed.  232,  holding  taxes  deposited  in  bank  by  cashier 
who  is  also  county  treasurer  and  commingled  with  his  own  invest  the  fund  to 
the  extent  of  the  taxes  with  a  trust  in  favor  of  county. 

Distinguished  in  Metropolitan  Nat.  Bank  v.  Campbell  Commission  Co.  77  Fed. 
709,  holding  where  trust  fund  has  been  used  by  trustee  in  payment  of  claims  of 
other  creditors,  cestui  que  trust  cannot  recover  fund  from  receiver  of  insolvent 
trustee;  Capital  Nat.  Bank  v.  Coldwater  Nat.  Bank,  49  Neb.  790,  59  Am.  St. 
Rep.  572,  69  N.  W.  115,  holding  money  paid  to  bank  on  note  held  for  collection 
from  another  bank  incapable  of  being  commingled  with  other  funds  of  bank, 
and  in  case  of  insolvency  owner  may  recover  same  as  against  receiver;  Sioux  City 
itock  Yards  Co.  v.  Fribourg,  121  Iowa,  234,  96  N.  W.  747,  holding  claim  of  bank 
creditor,  entitled  to  preference  from  general  assets,  a  large  portion  of  which 
had  been  used  to  enforce  stockholder's  double  liability  assessment  for  benefit  of 
general  creditors,  entitled  to  preference  out  of  fund  so  raised,  to  extent  that  gen- 
eral assets  were  so  used;  American  Can  Co.  v.  Williams,  176  Fed.  822,  holding 
trust  created  by  misapplication  of  money  received  by  insolvent  bank  on  sight 
drafts  where  proceeds  therefrom  never  came  into  receiver's  hands. 

33  L.  R.  A.  744,  ROBERTS  v.  AMERICAN  BLDG.  &  L.  ASSO.  62  Ark.  572,  54 
Am.  St.  Rep.  309,  36  S.  W.  1085. 

Followed  without  discussion  in  Black  v.  Tompkins,  63  Ark.  504,  39  S.  W.  553^ 
Peoples'  Bldg.  L.  &  Sav.  Asso.  Y.  Morris,  68  Ark.  32,  56  S.  W.  266. 
M.ii  l.lii.;;    and    loan    mortgages;    application    of    payments. 

Cited  in  Hale  v.  Phillips,  68  Ark.  390,  59  S.  W.  35,  holding  upon  foreclosure, 
of  building  and  loan  mortgage,  after  insolvency  of  corporation,  mortgagor  not 
entitled  to  credit  for  dues  paid  upon  subscription  to  stock. 

Cited  in  note   (35  L.  R.  A.  215)   on  fines  in  building  and  loan  association. 
Jurisdiction   of   equity  over  associations. 

Cited  in  note  (68  Am.  St.  Rep.  861)  on  jurisdiction  of  equity  over  voluntary 
unincorporated  associations. 

L.  R.  A.  Au.  Vol.  IV.— 67. 
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33  K  R,  A.  747,  BADDELEY  v.  SHEA,  114  Cal.  1,  55  Am.  St.  Rep.  56,  45  Pac. 

990. 
Liability    of    house    owner    for    injuries    from    defects. 

Cited  in  footnote  to  Kinney  v.  Onsted,  38  L.  R.  A.  665,  which  holds  owner  of 
premises   not   liable   for   fall   of   person   while   leaning   against   defective   railing 
on  platform  of  grain  elevator. 
Liability   of   one   renting   premises    for   exhibition,    for    injuries. 

Cited  in  Greene  v.  Seattle  Athletic  Club,  60  Wash.  306,  32  L.R.A.(N.S.)  719, 
111  Pac.  157,  holding  that  person  renting  new  state  armory  to  give  exhibition 
is  liable  to  patron  injured  by  giving  way  of  railing  because  of  latent  defects. 
Liability  of  third  person  for  injury  to  servant. 

Cited  in  note  (46  L.  R.  A.  46,  51)  on  right  of  servant  to  recover  damages 
from  persons  other  than  his  master  for  injuries  received  in  performance  of  du- 
ties. 

33  L.  R,  A.  750,  CHATEAU  v.  SINGLA,   114  Cal.  91,  55  Am.  St.  Rep.  63,  45 

Pac.    1015. 
Invalid   contracts;    remedies. 

Cited  in  Ball  v.  Putnam,  123  Cal.  140,  55  Pac.  773,  holding  note  used  to  raise 
money  for  corruption  fund  to  secure  passage  of  bill  by  legislature  cannot  be 
made  basis  of  civil  action;  Demartini  v.  Anderson,  127  Cal.  35,  59  Pac.  207, 
holding  lease  of  premises  with  knowledge  of  lessor  that  same  are  to  be  used  for 
purposes  of  prostitution  not  enforceable;  Standard  Furniture  Co.  v.  Van  Alstine. 
22  Wash.  676,  51  L.  R.  A.  892,  79  Am.  St.  Rep.  960,  62  Pac.  145,  holding  condi- 
tional sale  of  property  with  knowledge  that  same  is  to  be  used  in  house  of 
ill  fame  will  not  entitle  vendor  to  recover  property  from  purchaser  at  execution 
sale;  Ballerino  v.  Ballerino,  147  Cal.  546.  82  Pac.  199,  holding  court  will  not  par- 
tition lands  of  tenants  in  common  which  lands  are  knowingly  rented  for  purposes 
of  prostitution;  Dunn  v.  Stegemann,  10  Cal.  App.  40,  101  Pac.  25,  denying  relief 
to  either  party  under  contract  of  lease  of  premises  for  illegal  sale  of  liquor;  Far- 
mer v.  Behmer,  9  Cal.  App.  779,  100  Pac.  901,  holding  lessor  of  premises  who 
knowingly  leases  them  for  prostitution  cannot  maintain  an  action  of  any  nature 
under  the  lease;  Hobson  v.  Pacific  States  Mercantile  Co.  5  Cal.  App.  102,  89  Pac. 
866,  on  insufficiency  of  contract  against  public  policy  to  support  action. 

Annotation  cited  in  Union  Collection  Co.  v.  Buckman,  150  Cal.  164,  9  L.R.A. 
(N.S.)  571,  119  Am.  St.  Rep.  164,  88  Pac.  708,  11  Ann.  Cas.  609,  holding  illegal, 
notes  given  to  evidence  an  indebtedness  for  money  lost  by  gambling. 

Cited  in  footnotes  to  Central  Trust  &  S.  D.  Co.  v.  Respass.  56  L.R.A.  479, 
which  denies  power  of  courts  to  settle  affairs  of  book-making  partnership:  Wood- 
son  v.  Hopkins,  70  L.R.A.  64,5,  which  holds  one  conducting  loan  office  and  receiv- 
ing rates  of  interest  so  extortionate  as  to  shock  moral  sense  and  be  against  pub- 
lic policy  not  entitled  to  aid  of  equity  to  compel  agent  to  pay  over  money  re- 
ceived in  business  or  to  obtain  possession  of  property  pertaining  to  business. 

Cited  in  notes  (15  Eng.  RuL.Cas.  482)  on  right  to  recover  rent  for  premises 
demised  for  an  illegal  purpose;  (117  Am.  St.  Rep.  511)  on  contracts,  considera- 
tion for  which  has  partly  failed,  or  is  partly  illegal;  (23  L.R.A. (N.S.)  478)  on 
accounting  between  members  of  illegal  or  void  partnership,  or  one  engaged  in 
illegal  business. 

Distinguished  in  Colby  v.  Title  Ins.  A  T.  Co.  160  Cal.  640,  35  L.R.A.  (N.S.) 
817,  117  Pac.  913,  holding  that  instrument  was  given  to  compound  felony 
will  not  deprive  maker  of  aid  of  court,  if  its  execution  was  procured  by  duress. 
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33  L.  R.  A.  752,  CONLIN  v.  SAN  FRANCISCO,  114  Cal.  404,  46  Pac.  279. 
Legislative  gift  or  disposal  of  public   funds. 

Cited  in  Powell  v.  Phelan,  138  Cal.  275,  71  Pac.  335,  holding  statute  providing 
payment  for  services  of  jurors  theretofore  serving  without  compensation,  uncon- 
stitutional; Graham  v.  Fresno,  151  Cal.  473,  91  Pac.  147,  holding  legislature 
cannot  direct  appropriation  of  municipal  funds  to  pay  officers  created  by  legisla- 
ture in  case  of  chartered  cities;  Fleming  v.  Hance,  153  Cal.  166,  94  Pac.  620, 
holding  statiite  appointing  city  prosecuting  attorney  to  be  paid  with  city  funds 
invalid  in  case  of  chartered  cities;  Erskine  v.  Steele  County,  87  Fed.  635,  hold- 
ing retroactive  statute  providing  for  payment  of  warrant  given  for  actual  serv- 
ices not  a  donation  of  public  funds. 

Cited  in  footnotes  to  Re  Sanford,  45  L.  R.  A.  788,  which  holds  statute  exempt- 
ing certain  persons  from  liability  for  inheritance  tax  invalid;  Opinion  of  Jus- 
tices, 49  L.  R.  A.  564,  which  holds  legislative  right  to  appropriate  money  for 
widow,  heirs,  etc.,  of  deceased  officer  dependent  on  whether  public  good  will 
be  served ;  State  ex  rel.  Garrett  v.  Froehlich,  61  L.  R.  A.  345,  which  denies  right 
of  legislature  to  appropriate  funds  to  redeem  warrants  issued  under  invalid  law 
for  treatment  of  inebriates  at  public  expense. 

Distinguished  in  Steele  County  v.  Erskine,  39  C.  C.  A.  178,  98  Fed.  219,  hold- 
ing statute  validating  contract  for  transcribing  county  records  not  invalid  as 
constituting  donation;  People  ex  rel.  Dady  v.  Prendergast,  144  App.  Div.  318, 
128  N.  Y.  Supp.  1082,  holding  that  claim  for  work  constituting  city  purpose 
which  cannot  be  enforced  at  law  against  city,  because  of  failure  to  follow  statu- 
tory requirements,  may  be  legalized. 
Definition  of  "regulation." 

Cited  in  Byrne's  Account,  17  Pa.  Dist.  R.  436,  34  Pa.  Co.  Ct.  526,  on  definition 
of  "regulate"  in  statutes  authorizing  regulation  of  election  expense  accounts. 

33  L.  R,  A.  755,  MORAN  v.  PULLMAN  PALACE-CAR  CO.  134  Mo.  641,  56  Am. 

St.  Rep.  543,  36  S.  W.  659. 
Injuries  from  dangerous  condition  of  private  ground*. 

Cited  in  Dobbins  v.  Missouri,  K.  &  T.  R.  Co.  91  Tex.  62,  38  L.  R.  A.  575,  6ft 
Am.  St.  Rep.  856,  41  S.  W.  62,  holding  railroad  company  not  liable  for  drowning 
of  child  in  pool  of  water  on  right  of  way;  Ritz  v.  Wheeling,  45  W.  Va.  267,  43- 
L.  R.  A.  151,  31  S.  E.  993,  denying  liability  of  city  for  drowning  of  child  in  fenced 
reservoir;  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  413,  54  L.  R.  A.  321,  39 
S.  E.  82,  holding  railroad  not  liable  for  death  of  boy  trespasser  by  drowning  in 
excavation  for  water  tank,  made  on  premises  of  railroad  100  yards  from  street; 
Smith  v.  Jacob  Dold  Packing  Co.  82  Mo.  App.  16,  holding  corporation  maintain- 
ing hot  ash  pile,  near  pond,  on  unoccupied  tract  of  land  near  factory,  not  liable 
for  injury  to  child  trespasser  attempting  to  pass  over  same  to  pond;   Ryan  v. 
Towar,  128  Mich.  476,  55  L.  R.  A.  315,  92  Am.  St.  Rep.  481,  87  N.  W.  644,  hold- 
ing manufacturing  corporation,  maintaining  overshot  water  wheel  on  abandoned 
premises,  not  liable  for  injury  to  twelve-year-old  girl  sustained  in  attempt  to  res- 
cue younger  sister  from  wheel;   Cooper  v.  Overton,   102  Tenn.  227,  45  L.  R.  A 
596,  73  Am.  St.  Rep.  864,  52  S.  W.   183,  denying  liability  of  owner  of  lot  for 
drowning  of  child  in  pond,  formed  thereon  without  knowledge  of  owner  by  dam 
ming  up  of   surface  water,  though   obstruction   to  natural   drainage   created   by 
city;  Briscoe  v.  Henderson  Lighting  &  Power  Co.  148  N.  C.  404,  19  L.R.A.(N.S-) 
1324.  62  S.  E.  600,  holding  power  company  not  liable  for  injuries  to  trespassing 
child  caused  by  falling  into  well  of  hot  water  left  uncovered  if  owner  would  not 
reasonably  contemplate  trespassing;   Sullivan  v.  Huidekoper,  27  App.  D.  C.  163, 
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5  L.R.A.(N.S.)   273,  7  Ann.  Caa.  196,  holding  landowner  not  liable  for  death  of 
trespassing  child  caused  by  falling  into  pond  although  unfenced  as  required  by 
city  ordinance;   Indianapolis  Water  Co.  v.  Harold,  170  Ind.  177,  83  N.  E.  993, 
holding  water   company   not   liable  for   death   of   child   caused   by   falling   off  a 
floating  footbridge  used  by  company's  employees  to  cross,  it  appearing  a  proper 
appliance  used  in  the  work;   Kelly  v.  Benas,  217  Mo.  12,  20  L.R.A.(N.S.)    906, 
116  S.  W.  557,  holding  lumber  company  not  liable  for  death  of  trespassing  youth 
caused  by  falling  of  lumber  pile  although  pile  was  in  poor  condition;   Wheeling 

6  L.  E.  R.  Co.  v.  Harvey,  77  Ohio  St.  265,  19  L.R.A.  (N.S.)    1136,  122  Am.  St. 
Rep.  503,  83  X.  E.  66,  11  Ann.  Cas.  981,  holding  waterworks  company  not  IIai>Ki 
for  death  of  trespassing  child  caused  by  falling  into  reservoir  where  trespassing 
If  unknown  to  company;    Bottum  v.  Hawks,   84  Vt.  383,  35  L.R.A.  (N.S.)    447. 
79   Atl.   858,  holding  that  one  maintaining  opening  into  underground  millraee. 
near  street,  is  not  bound  to  protect  it  to  prevent  accident  to  children. 

Cited  in  footnotes  to  Stendal  v.  Boyd,  42  L.  R.  A.  288,  which  holds  attractive 
ness  of  pond  on  own  premises  does  not  render  one  liable  for  failure  to  fence 
premises;  Kramer  v.  Southern  R.  Co.  52  L.  R.  A.  359,  whicli  denies  railroad 
company's  liability  for  death  of  child  by  fall  of  pile  of  cross-ties  in  unused 
portion  of  street;  Rachmel  v.  Clark,  62  L.  R.  A.  959,  which  holds  manufacturer 
storing  stone  slabs  on  sidewalk  in  front  of  building  liable  for  injuries  to  person 
lawfully  using  sidewalk;  O'Leary  v.  Brooks  Elevator  Co.  41  L.  R.  A.  677,  whii-ii 
denies  owner's  liability  for  injury  to  trespassing  child  by  wire  projecting  from 
shaft  of  machinery;  Kopplekom  v.  Colorado  Cement  Pipe  Co.  54  L.  R.  A.  284. 
which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child  by 
toppling  over  of  large  cement  pipe  used  by  children  as  plaything;  Biggs  v.  Con- 
solidated Barb-Wire  Co.  44  L.  R.  A.  655,  whioh  holds  owner  liable  for  maintain- 
ing dangerous  machinery  on  private  grounds  unprotected  from  visits  of  trespass- 
ing children:  Siddall  v.  Jansen,  39  L.  R.  A.  112,  which  holds  owner  liable  to 
child  injured  by  unguarded  door  to  elevator  in  store,  used  by  employees;  Hei- 
mann  v.  Kinnare,  52  L.  R.  A.  652,  which  holds  thirteen-year-old  boy  negligent 
per  se  in  jumping  over  strip  of  water  onto  rotten  ice  on  pond  and  sliding  to 
point  where  water  over  his  head. 

Cited  in  note    (19  L.R.A. (N.S.)    1146)    on  attractive  nuisance. 

Distinguished   in  Kelley  v.  Parker-Washington  Co.   107   Mo.  App.   494,   81   S. 
W.   631,   holding   street   paving   contractor   liable   for   injuries   to   child   received 
from  contractor's  negligence  in  leaving  unguarded  wheel  scraper  in  street. 
Negligence  based  on   violation  of  city   ordinance. 

Cited  in  Becker  v.  Schutte,  85  Mo.  App.  63,  holding  owner  leaving  horse  uu 
attended  and  unsecured  in  public  thoroughfare  liable  for  consequences  of  such 
negligence;  Jackson  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  157  Mo.  634,  80  Am. 
St.  Rep.  650,  53  S.  W.  32,  holding  running  of  railroad  train  within  city  limits 
at  speed  forbidden  by  ordinance,  negligence  entitling  person  injured  on  track  in 
yards  to  recover,  although  ordinance  never  accepted  by  company:  Hafner  v.  St. 
Louis  Transit  Co.  197  Mo.  358,  94  S.  W.  291,  holding  city  not  liable  for  failure 
to  enforce  ordinance  against  swinging  sjgns  being  hung  over  sidewalk;  Sluder 
v  St.  Louis  Transit  Co.  189  Mo.  178,  5  L.R.A. (N.S.)  236,  88  S.  W.  648  (dis- 
senting opinion),  on  civil  liability  created  by  breach  of  ordinance;  Ryan  v. 
Kansas  City,  232  Mo.  484,  134  S.  W.  566,  holding  city  not.  liable  to  traveler  for 
mere  failure  to  enforce  its  own  police  regulations,  such  as  ordinance  requiring 
contractor  to  erect  barriers  about  excavation  in  street,  but  may  be  liable  for  neg- 
ligence. 
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Cited  in  note  (5  L.R.A. (N.S.)  260,  266)  on  violation  of  police  ordinance  as 
ground  for  private  action. 

Distinguished  in  Carpenter  v.  Reliance  Realty  Co.  103  Mo.  App.  498,  77  S.  W. 
1004,  holding  ordinance  requiring  person  making  excavation  below  certain  depth, 
to   preserve  at  his   own   cost  contiguous   walls   from   injury,   not   authorized   by 
provisions  of  city  charter. 
Liability  of  city  for  Injuries  from   failure  to  abate  nuisance. 

Cited  in  Arnold  v.  St.  Louis,  152  Mo.  183,  48  L.  R.  A.  294,  75  Am.  St.  Rep. 
447,  53  S.  W.  900,  holding  city  not  liable  for  drowning  of  children  in  pond  on 
land  adjoining  street,  upon  ground  same  is  nuisance,  which  city  failed  to  abate; 
Hull  v.  Roxboro,  142  N.  C.  456,  12  L.R.A.  ( N.S. )  640,  55  S.  E.  351,  holding  city 
not  liable  in  civil  suit  for  failure  to  abate  nuisance  although  warned  to  do  so; 
Kansas  City  v.  Siese,  71  Kan.  287,  80  Pac.  626  (dissenting  opinion),  on  liability 
of  city  for  death  of  children  caused  by  maintenance  of  dangerous  places;  Mehan 
v  St.  Louis,  217  Mo.  44,  116  S.  W.  514,  holding  city  not  liable  for  failure  to 
enforce  ordinance  for  clearing  alleys  of  nails  where  boy  at  night  ran  onto  loose 
boards  therein  with  protruding  nails. 

Cited  in  footnotes  to  Omaha  v.  Bowman,  40  L.R.A.  531,  which  denies  city's 
liability  for  drowning  of  child  on  private  premises  in  pond  caused  by  city's 
obstruction  of  water;  Temby  v.  Ishpeming,  69  L.R.A.  618,  which  denies  liabil- 
ity of  city  for  injuries  to  traveler  by  fall  of  billboard  insecurely  fastened  by 
abutting  owner. 

Distinguished  in  Omaha  v.  Richards,  50  Neb.  808,  70  N.  W.  363,  holding  city 
liable  for  drowning  of  child  in  pond  in  public  street,  where  pond  due  to  neg- 
ligence of  city  in  raising  grade  of  street,  causing  water  in  ravine  to  back  up. 

33  L.  R.  A.  759,  HATCH  v.  FERGUSON,  15  C.  C.  A.  201,  29  U.  S.  App.  651,  68 

Fed.  43. 
Guardian    and    ward;    necessity    for    bond. 

Cited  in  Olmstead  v.  Taylor,  126  Mich.  322,  85  N.  W.  740,  holding  accept- 
ance of  payment  and  discharge  of  mortgage  by  testamentary  guardian,  before 
receipt  of  letters  of  guardianship  or  filing  of  bond,  not  binding  on  minors;  Power 
v.  Lenoir,  22  Mont.  179,  56  Pac.  106,  holding,  where  father  assumes  to  act 
as  guardian  for  minor  children  without  giving  bond,  minors  not  bound  by  his 
appearance  in  proceedings  affecting  their  interests. 

Cited  in  note   (33  L.R.A.  760)   on  necessity  of  bond  by  guardian  to  make  his 
acts  valid. 
Jurisdiction. 

Cited  in  Murray  v.  American  Surety  Co.  17  C.  C.  A.  143,  44  U.  S.  App.  43, 
70  Fed.  346,  holding  appointment  of  receiver,  void  for  want  of  jurisdiction  of 
subject-matter,  subject  to  collateral  attack;  United  States  v.  Winans,  73  Fed. 
76,  holding  action  to  enforce  Indian  right  of  fishery  properly  brought  in  district 
where  fishery  located. 
Mistake  in  description  of  property  in  will. 

Cited  in  footnote  to  Pate  v.  Bushong,  63  L.  R.  A.  593,  which  holds  attempted 
devise  of  land  not  defeated  by  mistake  as  to  section  in  which  it  is  located  or  as 
to  its  position  within  the  section. 

Distinguished  in  Clark  v.  Cattron,  23  Tex.  Civ.  App.  55,  56  S.  W.  99,  holding 
that  where  both  will  and  deed  by  which  property  acquired  indicate  property  de- 
vised is  community  property,  extraneous  evidence  is  not  admissible  to  show  con- 
trary. 
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Community    property. 

Cited  in  notes  (126  Am.  St.  Rep.  116)  on  what  is  community  property; 
(96  Am.  St.  Rep.  922,  923)  on  real  property  granted  by  government  to  citizen 
as  separate  or  community  property;  (26  L.R.A.(N.S.)  1119)  on  applicability  of 
state  community-property  laws  to  realty  acquired  from  Federal  government. 

33  L.  R,  A.  767,  OPPENHEIMER  v.  FARMERS'  &  M.  BANK,  97  Tenn.  19,  56 

Am.  St.  Rep.  778,  36  S.  W.  705. 
Negotiable   paper;    fraud   as   defense. 

Cited  in  note   (36  L.  R.  A.  441)    on  fraud  in  obtaining  execution  of  note  as 
defense  against  bona  fide  holder. 
Agreements    to   pay   attorney's    fee    in   negotiable    instruments. 

Cited  in  Hamilton  v.  Fowler,  40  C.  C.  A.  54,  99  Fed.  25,  holding  provision  in 
mortgage  for  payment  of  attorney's  fee  in  case  of  suit  to  foreclose,  valid;  Salis- 
bury v.  Stewart,  15  Utah,  313,  62  Am.  St.  Rep.  934,  49  Pac.  777,  holding  pro- 
vision for  payment  of  attorney's  fee  in  case  of  suit  does  not  render  note  non- 
negotiable;  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  67  C.  C.  A.  662,  134  Fed. 
541,  holding  stipulation  in  note  to  pay  certain  percentage  of  attorney's  fees 
if  necessary  for  collection  does  not  destroy  negotiability  of  note;  Green  v. 
Spires,  71  S.  C.  112,  50  S.  E.  554,  4  Ann.  Cas.  261  (dissenting  opinion),  on 
provision  in  note  for  payment  of  attorney's  fees  as  affecting  its  negotiability ; 
White-Wilson  Drew  Co.  v.  Egelhoff,  96  Ark.  112,  131  S.  W.  208,  holding  that 
stipulation  in  note  for  payment  of  attorney's  fee  does  not  destroy  negotiable 
character  of  instrument,  but  stipulation  is  void  as  penalty. 

Cited  in  note    (125  Am.  St.  Rep.  211)   on  agreements  and  conditions  destroy- 
ing negotiability. 
Rights   of  bona   fide  holders   of   negotiable   paper. 

Cited  in  Campbell  v.  Brown,  100  Tenn.  248,  48  S.  W.  970,  holding  purchaser  of 
note  fraudulently  transferred,  without  notice  of  fraud,  can  recover  only  amount 
paid  for  it. 

Distinguished  in  Jefferson  Bank  v.  Chapman-White  Lyons  Co.  122  Tenn.  431, 
123  S.  W.  641,  holding  that  bona  fide  purchaser  and  holder  of  negotiable  note 
may  recover  full  amount,  and  is  not  limited  to  amount  paid  for  it. 

33  L.  R.  A.  772,  SPRINGER  v.  SHA VENDER,  116  N.  C.  12,  47  Am.  St.  Rep. 

791,  21  S.  E.  397. 
Attacking   void    proceedings. 

Cited  in  Springer  v.  Shavender,  118  N.  C.  41,  54  Am.  St.  Rep.  708,  23  S.  E. 
976,  holding  decree  for  administrator's  sale  of  land  of  person  supposed  to  be 
deceased,  void  as  to  both  supposed  decedent  and  his  heirs,  and  open  to  collat- 
eral attack;  Carr  v.  Coke,  116  N.  C.  260,  28  L.  R.  A.  745,  47  Am.  St.  Rep.  801. 
22  S.  E.  16,  dissenting  opinion  by  Avery,  J.,  who  holds  enrolled  bill  may  be 
attacked  in  direct  proceeding  by  showing  enrolment  was  fraudulently  made  be- 
fore passage. 

Cited  in  footnote  to  Re  Newman,  45  L.  R.  A.  780,  which  holds  probate  decree 
adjudging  person  to  be  widow  of  decedent  not  conclusive  in  other  state  that 
she  was  not  other  person's  wife. 

Cited  in  note    (81  Am.  St.  Rep.  543)    on  collateral  attack  on  right  of  acting 
administrators. 
Void  administration  of  estates  of  decedents. 

Cited  in  Shields  v.  Union  Cent.  L.  Ins.  Co.  119  N.  C.  385,  25  S.  E.  951,  holding 
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that  in  so  far  as  ousted  administrator  has  administered  estate,  his  acts  are  as 
valid  and  binding  as  if  he  had  been  de  jure  appointed. 

Cited  in  footnote  to  Carr  v.  Brown,  38  L.  R.  A.  294,  which  holds  statute  author- 
izing administration  on  estate  of  person  not  heard  from  in  seven  years  not  con- 
stitutional. 

Distinguished  in  Shober  v.  Wheeler,  144  N.  C.  408,  57  S.  E.  152,  holding  judg- 
ment against  duly   appointed   administrator  obtained  before   revocation   of   his 
letters  not  subject  to  collateral  attack. 
Title  based  on  mistaken  assumption  of  former  owner's  death. 

Cited  in  Trimmer  v.  Gorman,  129  N.  C.  163,  39  S.  E.  804,  holding  absence  of 
spouse  raises  presumption  of  death  but  if  overcome  by  evidence  title  of  other 
spouse  becomes  imperfect. 
Conclnsiveness    of   judgment    on    titles. 

Cited  in  Boyd  v.  Redd,  118  N.  C.  686,  24  S.  E.  429,  holding  widow  estopped  by 
judgment  alloting  dower  from  subjecting  a  portion  of  lands  to  trust  where  all 
adverse  claimants  were  parties  thereto. 
Court's   discretion   over   form   of  Issues   of  fact. 

Cited  in  Rich  v.  Morisey,  149  N.  C.  41,  62  S.  E.  762,  holding  discretionary 
power  over  form  of  issues  of  controverted  fact  resides  in  trial  court. 

33  L.  R,  A.  779,  LYNN  v.  ALLEN,  145  Ind.  584,  57  Am.  St.  Rep.  223,  44  N.  E.  646. 
Publication  of  legal  notices. 

Cited  in  Hanscom  v.  Meyer,  60  Neb.  72,  48  L.  R.  A.  411,  83  Am.  St.  Rep.  507,  82 
N.  W.  114,  holding  publication  of  foreclosure  sale  in  weekly  paper  devoted  spe- 
cially to  interests  of  lawyers,  valid;  Goodwine  v.  Flint,  28  Ind.  App.  43,  60  N.  E. 
1102,  holding  statute  requiring  publication  of  notice  of  application  for  license  to 
sell  intoxicating  liquors  in  weekly  newspaper  in  county  not  complied  with  by 
publication  of  notice  in  paper  pulished  in  another  county,  16  miles  from  place  of 
sale;  Hall  v.  Milwaukee,  115  Wis.  485,  91  N.  W.  998,  holding  daily  paper  devoted 
mainly  to  reports  of  markets,  courts,  conveyancing,  building  news,  weather  reports, 
and  advertisements,  a  "newspaper"  for  purpose  of  publishing  city  ordinances,  no- 
tices, etc.,  though  subscription  list  very  small;  United  States  Mortg.  Co.  v.  Mar- 
quam,  41  Or.  406,  69  Pac.  41,  holding  weekly  paper  with  circulation  of  more  than 
1.000  copies,  sensational  in  tone,  containing  sporting  news,  some  news  of  general 
interest,  and  many  business  advertisements,  a  "newspaper"  in  which  notice  of  exe- 
cution sale  may  be  published;  Brice  v.  Graves,  142  Iowa,  725,  121  N.  W.  504, 
holding  paper  given  over  mostly  to  publication  of  matters  of  record  a  newspaper 
although  containing  only  meagre  news  items;  Puget  Sound  Pub.  Co.  v.  Times 
Printing  Co.  33  Wash.  559,  74  Pac.  802,  holding  newspaper  giving  prominence 
to  dissemination  of  legal  news  a  newspaper  of  general  circulation;  Ruth  v. 
Ruth,  39  Ind.  App.  293,  79  N.  E.  523,  holding  newspaper  circulating  in  six  or 
seven  townships  a  newspaper  of  general  circulation. 

Cited  in  footnote  to  Hanscom  v.  Meyer,  48  L.  R.  A.  409,  which  authorizes  publi- 
cation of  legal  notice  in  weekly  newspaper  devoted  particularly  to  certain  class  of 
business. 

33  L.  R,  A.  781,  SKAGGS  v.  MARTINSVILLE,  140  Ind.  476,  49  Am.  St.  Rep.  209, 

39  N.  E.  241. 
Ordinances    prohibiting   nuisances. 

Cited  in  Beiling  v.  Evansville,  144  Ind.  648,  35  L.  R.  A.  274,  42  N.  E.  621,  hold- 
ing ordinance  prohibiting  slaughtering  of  animals  and  maintenance  of  slaughter 
houses  within  city,  when  expressly  authorized  by  legislature,  not  assailable  as 
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unreasonable;  Miller  v.  Syracuse,  168  Ind.  234,  8  L.R.A.(N.S.)  473,  120  Am. 
St.  Rep.  366,  80  X.  E.  411,  holding  ordinance  prohibiting  keeping  of  pigs  in  a 
pen  within  corporate  limits  not  unreasonable  if  expressly  authorized;  Green- 
castle  v.  Thompson,  168  Ind.  503,  81  X.  E.  497,  holding  ordinance  creating  patrol 
limits  for  sale  of  liquor  not  unreasonable  where  city  has  express  authority  from 
legislature;  Chicago,  I.  &  L.  R.  Co.  v.  Salem,  170  Ind.  159,  19  L.R.A. ( X.S. ) 
058,  82  X.  E.  913,  holding  ordinance,  expressly  authorized,  compelling  railroad 
to  light  its  crossings  not  unreasonable;  Delphi  v.  Hamling,  172  Ind.  649,  89  X. 
E.  308,  holding  ordinance  regulating  places  of  sale  of  intoxicants  so  that  they 
have  but  one  entrance  and  can  be  viewed  completely  from  without  not  unrea- 
sonable. 

Cited  in  note   (39  L.  R.  A.  660)   on  municipal  power  over  nuisances  affecting 
highways  and  waters. 
—  Control    of   streets. 

Cited  in  Swan  v.  Indian'ola,  142  Iowa,  741,  121  X.  W.  547,  holding  ordinance 
providing  for  pavement  of  streets  with  asphalt  valid,  although  size  of  city  did 
not  warrant  it,  if  discretionary  with  city  counsel. 

Cited  in  note  (104  Am.  St.  Rep.  645)  on  municipal  regulations  of  street 
railways  for  protection  of  public. 

33  L.  R.  A.  783,  HILBISH  v.  HATTEL,  145  Ind.  59,  44  N.  E.  20. 
Divorce}  validity  of  decree  outside  state. 

Cited  in  Haddock  v.  Haddock,  201  U.  S.  586,  50  L.  ed.  876,  26  Sup.  Ct.  Rep. 
525,  5  Ann.  Cas.  1,  holding  full  faith  and  credit  not  due  to  foreign  decree  on 
published  service  where  defendant  was  justifiably  separated  from  plaintiff  an.! 
had  remained  in  original  domicile;  Hardin  v.  Hardin,  168  Ind.  357,  81  X.  E.  CO. 
where  enforceability  of  divorce  decree  rendered  in  another  state  Was  conceded 
but  not  ordered  because  of  failure  to  allege  jurisdiction  of  court  rendering  de- 
cree over  subject  matter  and  parties. 

Cited  in  footnotes  to  Felt  v.  Felt,  47  L.  R,  A.  546,  which  holds  divorce  on  sub 
stituted  service  in  other  state  where  complainant  domiciled  entitled  to  recogni 
tion  by  interstate  comity;  Dunham  v.  Dunham,  35  L.  R.  A.  70,  which  denies 
validity  of  divorce  obtained  in  other  state  by  woman  going  there  solely  to  get 
divorce;  Arrington  v.  Arrington,  52  L.  R,  A.  201,  which  holds  foreign  decree  for 
alimony  after  defendant's  appearance  entitled  to  full  faith  and  credit;  Trowbridge 
v.  Spinning,  54  L.  R.  A.  204,  which  holds  judgment  for  alimony,  though  subject  to 
alteration,  final  for  enforcement  in  other  state. 

Cited  in  notes    (59  L.R.A.   167,  168,  183,  184)    on  conflict  of  laws  on  subject 
of  divorce:    (34  L.R.A.(N.S-)    1109)    on  valid  divorce  in  one  state  as  affecting 
independent  suit  for  alimony  in  another. 
Effect  of  divorce  on  property  rights. 

Cited  in  Smith  v.  Smith,  35  Ind.  App.  615,  74  N.  E.  1008,  holding  decree  in 
favor  of  husband  in  action  by  wife  for  divorce  not  adjustment  of  their  relative 
property  rights  such  as  binds  wife  in  subsequent  action. 
Validity   of  agreements   renouncing   marital    rights. 

Cited  in  Leach  v.  Rains,  149  Ind.  163,  48  X.  E.  858,  holding  husband's  release 
of  right  to  inherit  wife's  real  estate,  followed  by  possession  and  use  of  profits, 
binding,  whether  release  of  inheritance  valid  or  not;  Moore  v.  Harrison.  26  Ind. 
App.  412,  59  N.  E.  1077,  holding  oral  agreement  in  contemplation  of  marriage, 
that  neither  party  surviving  shall  take  as  heir  of  other,  reduced  to  writing  after 
marriage,  valid;  King  v.  Mollohan,  61  Kan.  690,  60  Pac.  731,  sustaining  validity 
of  postnuptial  agreement  made  simultaneously  with  necessary  separation  of  par- 
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ties,  and  providing  for  mutual  relinquishment  of  all  interest  in  each  other's  prop- 
erty; Higgins  v.  Ormsby,  156  Ind.  85,  59  N.  E.  321,  holding  land  conveyed  to 
wife  in  lieu  of  inchoate  interest  in  husband's  lands  exempt  from  lien  of  judgment 
for  debt  of  husband  alone;  Caruth  v.  Caruth,  128  Iowa,  122,  103  N.  W.  103, 
holding  that  under  statute  agreement  of  wife  upon  separation  to  release  all 
interest  in  husband's  property,  is' void. 

Cited  in  footnote  to  Dempster  Mill  Mfg.  Co.  v.  Bundy,  56  L.  R.  A.  739,  which 
holds  void,  contract  that  product  of  joint  labor  of  husband  and  wife  shall  belong 
to  wife. 

Cited  in  notes  (12  L.R.A.  (N.S.)  851)  on  validity  of  agreement  between  hus- 
band and  wife  renouncing  marital  rights;  (83  Am.  St.  Rep.  870,  878)  on  validity 
and  effect  of  separation  agreements. 

Presumption   of  jurisdiction. 

Cited  in  note  (1  L.R.A. (N.S.)  742)  on  presumption  as  to  jurisdiction  where 
record  shows  defect. 

33  L.  R.  A.  788,  SAN  DIEGO,  O.  T.  &  P.  B.  R.  CO.  v.  PACIFIC  BEACH  CO.  112 

Cal.  53,  44  Pac.  333. 
Validity    of    acts    of    corporate    officers. 

Cited  in  Salina  Nat.  Bank  v.  Prescott,  60  Kan.  498,  57  Pac.  121,  holding  cor- 
poration may  sue  another  having  same  officers  and  board  of  directors  as  itself; 
Colorado  Fuel  &  Iron  Co.  v.  Western  Hardware  Co.  16  Utah,  11,  50  Pac.  628,  hold- 
ing assignment  for  benefit  of  creditors  by  corporation  not  invalid,  because  of  pref- 
erence to  bank  of  which  stockholder  was  president;  Farwell  v.  Babcock,  27  Tex. 
Civ.  App.  169,  65  S.  W.  509,  holding  contract  made  with  minority  of  board  of  di- 
rectors voidable  at  most,  even  though  they  used  their  position  to  advance  their 
individual  interests;  Reclamation  Dist.  No.  7  v.  Birks,  159  Cal.  237,  113  Pac. 
170,  to  the  point  that  no  presumption  of  unfairness  arises  merely  because  two 
corporations  which  have  certain  directors  in  common  deal  with  each  other. 

Cited  in  note   (33  L.  R.  A.  788)  on  contracts  between  corporations  having  com- 
mon directors  or  officers. 
Ratification    of    voidable    corporation    contract. 

Cited  in  Urner  v.  Sollenberger,  89  Md.  336,  43  Atl.  810,  holding  sale  of  land  to 
corporation  by  its  directors  valid  without  consent  of  all  stockholders;  Illinois 
Trust  &  Sav.  Bank  v.  Pacific  R.  Co.  117  Cal.  346,  49  Pac.  197,  holding  corpora- 
tion liable  on  its  bonds  though  signed  only  by  president  where  regulation  re- 
quired also  signature  of  secretary  if  benefits  have  been  received  thereunder; 
Curtin  v.  Salmon  River  Hydraulic  Gold  Min.  &  Ditch  Co.  141  Cal.  312,  99  Am. 
St.  Rep.  75,  74  Pac.  851,  holding  use  of  funds  received  for  an  invalid  note  is 
ratification  by  corporation  where  it  never  offers  to  rescind;  Russell  v.  Erie  R. 
Co.  70  N.  J.  L.  816,  67  L.R.A.  437,  59  Atl.  150,  1  Ann.  Gas.  672,  holding  accept- 
ance of  altered  contract  with  no  notice  of  alteration  not  ratification  where 
alteration  was  not  known  till  it  was  too  late  to  rescind. 

33  L.  R.  A.  798,  ATLANTA  CONSOL.  STREET  R.  CO.  v.  OWINGS,  97  Ga.  663,  25 

S.  E.  377. 
Electricity;   negligent   use  of  electric   wires. 

Cited  in  Western  U.  Teleg.  Co.  v.  Griffith,  104  Ga.  62,  30  S.  E.  420,  holding  both 
telegraph  company  and  electric  railway  company  allowing  wires  to  remain  on 
ground  in  contact  for  thirteen  days,  negligent,  without  regard  to  who  was  to  blame 
for  wires  coming  in  contact;  Wagner  v.  Brooklyn  Heights  R.  Co.  69  App.  Div.  351, 
74  N.  Y.  Supp.  809,  holding  electric  railroad  company  renting  to  city  privilege  of 
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carrying  police  telegraph  wire  over  its  structures  owes  to  city  employees,  keeping 
such  wire  in  repair,  duty  of  keeping  its  own  wires  insulated;  Eining  v.  Georgia 
R.  &  Electric  Co.  133  Ga.  463,  66  S.  E.  237,  holding  street  car  company  and  tele- 
graph company  jointly  liable  for  injuries  from  telegraph  wire  falling  on  street 
car  wire  neither  of  which  were  protected  against  accidental  contact;  Johnson  v. 
Rome  R.  &  Light  Co.  4  Ga.  App.  744,  62  S.  E.  491,  holding  light  and  power  com- 
pany liable  for  injuries  received  while  in  a  tree  from  an  unknown  wire  it  appear- 
ing that  injured  person  was  rightfully  in  the  tree;  Western  U.  Teleg.  Co.  v. 
Harris,  6  Ga.  App.  270,  64  S.  E.  1123,  holding  failure  of  telegraph  company  t- 
repair  fallen  wires  for  eighteen  days  negligence;  Mahan  v.  Newton  &  B.  Street 
R.  Co.  189  Mass.  5,  75  N.  E.  59,  holding  it  for  jury  whether  evidence  of  wires 
crossed  by  reason  of  their  unguarded  condition  established  negligence  and 
caused  the  injuries;  Colusa  Parrot  Min.  &  Smelting  Co.  v.  Monahan,  89  C.  C.  A. 
256,  162  Fed.  282,  holding  failure  to  insulate  live  wire  in  orehouse  whereby  em- 
ployee is  injured  while  at  work  is  negligence;  Dow  v.  Sunset  Teleph.  &  Teleg. 
Co.  157  Cal.  187,  106  Pac.  587,  holding  that  both  electric  light  and  telephone 
company  were  guilty  of  negligence,  where  telephone  company  placed  wire  too 
close  to  electric  light  wires  and  electric  light  company  permitted  it  to  remain  so. 

Cited  in  footnotes  to  Newark  Electric  Light  &  P.  Co.  v.  Garden,  37  L.  r>.  A.  725, 
which  requires  electric  light  company  to  use  due  care  in  insulating  wires  main- 
tained on  same  pole  with  wires  of  other  companies;  Willey  v.  Boston  Electric 
Light  Co.  37  L.  R.  A.  723,  which  holds  negligence  in  failing  to  cut  electric  light 
wires  from  which  insulation  burned  by  lightning,  question  for  jury;  Mooney  v. 
Luzerne,  40  L.  R.  A.  811,  which  holds  city  liable  for  negligence  as  to  abandoned 
telephone  wire  crossing  dangerous  electric  wire,  though  other  parties  also  liable : 
Thomas  v.  Maysville  Gas  Co.  53  L.  R.  A.  147,  which  requires  corporation  sending 
electricity  into  street  railway  company's  wires  to  see  to  their  insulation;  Snyder 
v.  Wheeling  Electrical  Co.  39  L.  R.  A.  499,  which  holds  death  of  person  caused  l>y 
stepping  on  live  electric  wire  fallen  to  ground  raises  presumption  of  negligence: 
Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509,  which  holds  want  of  suffi- 
cient assistance  to  promptly  replace  wires  broken  by  severe  storm  not  excuse,  as 
matter  of  law,  for  delay;  Boyd  v.  Portland  General  Electric  Co.  57  L.  R.  A.  619. 
which  holds  electric  light  company  liable  for  injury  by  wire  broken  during  storm : 
Hebert  v.  Lake  Charles  Ice,  Light  &  Water  Co.  64  L.  R.  A.  101,  which  holds  elec- 
tric light  company  liable  for  death  of  person  in  street  by  uninsulated  wire  which 
burned  and  fell  because  of  fall  of  telephone  wire  negligently  strung  above  it : 
Mitchell  v.  Raleigh  Electric  Co.  55  L.  R.  A.  398,  which  sustains  telephone  company 
employee's  right  to  presume  that  electric  light  wires  are  properly  insulated : 
Brush  Electric  Light  &  P.  Co.  v.  Lefevre,  49  L.  R.  A.  771,  which  denies  liability 
for  death  by  uninsulated  electric  light  wire  running  above  awning  16  feet  above 
street. 

Cited  in  note   (100  Am.  St.  Rep.  530,  537)   on  duties  and  liabilities  of  elec- 
tric corporations. 
Proximate    cause. 

Cited  in  Griffin  v.  Jackson  Light  &  P.  Co.  128  Mich.  656,  55  L.  R.  A.  320,  92  Am. 
St.  Rep.  496,  87  N.  W.  888,  holding  customer's  use  of  electric  lamp  with  knowl- 
edge same  is  improperly  insulated  is  intervention  of  another  agency  between  elec- 
tric company's  neglect  and  injury  to  third  party,  relieving  former  from  responsi- 
bility; Shields  v.  Georgia  R.  &  Electric  Co.  1  Ga.  App.  174,  57  S.  E.  980,  hold- 
ing street  car  company  not  liable  for  injury  received  by  alighting  where  alleged 
negligence  was  not  proved  to  be  the  proximate  cause  of  the  fall. 
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Cited  in  footnote  to  People  v.  Lewis,  45  L.  R.  A.  783,  which  holds  suicide  of  per- 
son mortally  wounded  does  not  relieve  assailant  from  guilt  of  manslaughter. 
Appeal;   error  -without  prejudice. 

Cited  in  Georgia  R.  &  Bkg.  Co.  v.  Flowers,  108  Ga.  795,  33  S.  E.  874,  holding 
error  in  instructions  to  jury,  which  could  not  have  prejudiced  appellant,  not 
ground  for  reversal;  Southern  R.  Co.  v.  Phillips,  119  Ga.  14,6,  45  S.  E.  967,  hold- 
ing charge  to  jury  on  subject  of  punitive  damages  not  error  although  such  dam- 
ages were  not  specifically  prayed  for  where  evidence  of  such  damage  was  intro- 
duced without  objection. 
Evidence  on  question  of  damage*. 

Cited  in  note  (1  L.R.A.  (N.S.)  1151)  on  admissibility  of  evidence  of  earnings 
in  higher  position  on  question  of  damages  for  injury  to  person  in  line  of  pro- 
motion. 

33  L.  R.  A.  800,  McTIGHE  v.  MACON  CONSTR.  CO.  97  Ga.  1,  25  S.  E.  326. 
Identity   of  corporations. 

Cited  in  White  v.  Pecos  Land  &  Water  Co.  18  Tex.  Civ.  App.  637,  45  S.  W.  207, 
holding  corporations  not  legally  identical  although  having  same  stockholders  and 
officers;  United  Mines  Co.  v.  Hatcher,  25  C.  C.  A.  47,  49  U.  S.  App.  139,  79  Fed. 
519,  holding  agreement  that  stock  of  new  corporation  shall  first  be  offered  to  stock- 
holders of  existing  company,  to  subscribe  for  or  not  at  their  option,  does  not  make 
corporations  identical;  Postal  Teleg.  Cable  Co.  v.  Oregon  Short  Line  R.  Co.  23 
Utah,  481,  90  Am.  St.  Rep.  705,  65  Pac.  735,  holding  telegraph  corporation  comply- 
ing with  statutory  requirements  for  incorporation  becomes  legal  entity,  and  enti- 
tled to  exercise  power  of  eminent  domain,  although  interested  in  another  corpora- 
tion of  same  character;  Oregon  Short  Line  R.  Co.  v.  Postal  Teleg.  Cable  Co.  49  C. 
C.  A.  665,  111  Fed.  844,  holding  right  of  telegraph  company  to  maintain  condem- 
nation proceedings  not  abridged  by  fact  that  majority  of  stock  is  owned  by  an- 
other corporation,  which  conducts  its  business  and  controls  its  movements;  Stew- 
art v.  Pierce,  116  Iowa,  751,  89  N.  W.  234,  denying  power  of  court  of  equity  on 
winding  up  affairs  of  corporation  on  expiration  of  its  charter,  to  order  sale  of 
property  of  other  corporation,  though  all  its  stock  is  owned  by  former  corpora- 
tion; Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  594,  66  L.R.A.  394,  57  Atl.  1001,  holding 
construction  of  spur  track  to  private  industry  a  proper  exercise  of  eminent 
domain  although  the  private  company  owns  all  stock  of  railroad;  Com.  v. 
Monongahela  Bridge  Co.  216  Pa.  115,  64  Atl.  909,  8  Ann.  Cas.  1073,  holding 
ownership  of  all  stock  in  bridge  company  by  city  does  not  destroy  identity  of 
corporation  as  such;  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  328,  116 
S.  W.  902,  holding  control  of  all  stock  in  subsidiary  company  evidence  of  combi- 
nation to  regulate  prices;  State  ex  rel.  Tacoma  v.  Tacoma  R.  &  Power  Co.  61 
Wash.  512,  32  L.R.A.  (N.S.)  726,  112  Pac.  506,  holding  that  independent  corpo- 
ration which  has  acquired  control  of  two  competing  street  railway  companies, 
and  operates  both,  but  keep  accounts  separate  is  not  bound  by  contract  with  city 
to  issue  transfers  where  one  company  controlled  the  others;  Central  R.  Co.  v. 
Central  Trust  Co.  135  Ga.  491,  69  S.  E.  708,  holding  that  one  corporation  may 
be  sole  stockholder  of  another  corporation,  but  the  stockholding  corporation  has 
no  right  to  profits  of  corporation  of  which  it  is  sole  stockholder,  until  such 
profits  are  set  aside  by  corporation  which  earned  them. 
Entity  of  corporations. 

Cited  in  Chicago  Union  Traction  Co.  v.  Chicago,  199  111.  637,  65  N.  E.  470, 
holding  violation  of  ordinance  if  authorized  by  directors  presumably  sanctioned 
by  all  stockholders,  although  one  man  controls  majority  of  stock  and  dictated 
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violation;   Venable  Bros.  v.  Southern  Granite  Co.  135  Ga.  511,  32  L.R.A.  (N.S.) 
451,  69  S.  E.  822,  to  the  point  that  two  persons  who  owned  all  stock  of  corpo- 
ration were  separate  and  distinct  from  corporation  and  could  not  keep  it  alive 
by  their  action  after  expiration  of  charter. 
Individual    contract*   of   stockholders    not    binding;    on    corporation. 

Cited  in  Pullman  v.  Secord-Hopkins  Co.  73  111.  App.  47,  holding  corporation  not 
entitled  to  recover  upon  agreement  made  with  stockholders,  as  individuals,  prior 
to  incorporation;  Sparks  v.  Dunbar,  102  Ga.  137,  29  S.  E.  295,  holding  contract 
with  construction  company,  owning  all  stock  of  railroad  company,  to  furnish  labor 
and  materials  for  construction  of  railroad,  not  basis  for  lien  against  railroad ; 
Waycross  Air-Line  R,  Co.  v.  Offerman  &  W.  R.  Co.  109  Ga.  828,  35  S.  E.  275, 
holding  contract  of  construction  company  that  projected  railroad  should  not  en- 
ter territory  of  another  railroad  not  binding  on  proposed  railroad,  although  stock- 
holders same  in  both  companies;  Garmany  v.  Lawton,  124  Ga.  879,  110  Am.  St. 
Rep.  207,  53  S.  E.  669,  holding  mortgage  by  officer  of  corporation  as  individual 
not  binding  on  corporation  although  mortgagor  owned  all  the  stock  and  kept  no 
corporate  seal  or  records. 

Cited  in  footnotes  to  Jones  v.  Williams,  37  L.  R,  A.  682,  which  denies  majority 
stockholders'  implied  authority  to  contract  for  corporation;  Potts  v.  Schmucker, 
35  L.  R,  A.  392,  which  denies  right  of  trustee  of  banking  firm  to  share  in  assets  of 
insolvent  corporation  entirely  owned  by  one  member. 

33  L.  R,  A.  804,  SCHOEN  BROS.  v.  ATLANTA,  97  Ga.  697,  25  S.  E.  380. 
Municipal    corporations;    grant   of   exclusive   rights. 

Cited  in  Campbell  v.  District  of  Columbia,  19  App.  D.  C.  139,  denying  power  of 
city  authorities  to  arbitrarily  deprive  owner  of  dead  animal  of  his  property 
therein  by  refusing  permit  for  its  removal,  applied  for  before  it  became  a  nuis- 
ance; Richmond  v.  Caruthers,  103  Va.  777,  70  L.R.A.  1007,  50  S.  E.  265,  2  Ann. 
Cas.  495,  holding  ordinance  depriving  owner  of  body  of  dead  animal  prior  to  its 
becoming  nuisance  is  a  taking  of  private  property  without  due  process  of  law. 

Cited  in  footnotes  to  Her  v.  Ross,  57  L.  R.  A.  895,  which  denies  city's  right  to 
grant  monopoly  by  contract  for  removal  of  ashes,  etc.;  State  v.  Hill,  50  L.  R.  A. 
473,  which  holds  void,  ordinance  requiring  license  for  scavenger  work  and  em- 
powering health  board  to  decide  who  are  competent  bidders. 

Cited  in  note    (21  L.R.A.  ( N.S. )    833)    on  power  of  municipality  to  grant  ex- 
clusive right  for  removal  of  substances  inimical  to  health. 
Municipal    control    of   nuisances. 

Cited  in  Kellam  v.  Newark,  79  N.  J.  L.  368,  75  Atl.  548,  holding  that  ordi- 
nance which  provides  that  "no  person  without  written  permission  of  mayor,  shall 
skin  or  bury  any  domestic  animal,  which  shall  die  within  city  limits,  or  shall 
carry  such  dead  animal,  except  in  licensed  wagon,"  is  void. 

Cited  in  footnote  to  Richmond  v.  Caruthers,  70  L.R.A.  1005,  which  denies 
right  of  city  to  deprive  owner  of  dead  animal  of  his  property  right  in  camiss 
by  giving  public  contractors  exclusive  right  to  dispose  thereof  before  it  becomes 
a  nuisance. 

Cited  in  notes  (38  L.  R.  A.  161)  on  municipal  power  over  buildings  and  other 
structures  as  nuisances;  (38  L.  R.  A.  330)  on  municipal  power  over  nuisance0 
affecting  safety,  health,  and  personal  comfort;  (9  L.R.A. (N.S.)  1197)  on  ordi- 
nances as  to  disposal  of  dead  animals. 
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33  L.  R.  A.  806,  GREEN  v.  COAST  LINE  R.  CO.  97  Ga.  15,  54  Am.  St.  Rep.  379, 

24  S.  E.  814. 
Receivers;  priority  of  liens. 

Cited  in  Bartlett  v.  Cicero  Light,  Heat  &  P.  Co.  177  111.  74,  42  L.  R.  A.  717,  69 
Am.  St.  Rep.  206,  52  N.  E.  339,  holding  corporation  liable  for  torts  during  receiv- 
ership to  extent  net  income  applied  to  operating  expenses  by  receiver;  United' 
States  Invest.  Corp.  v.  Portland  Hospital,  40  Or.  533,  56  L.  R.  A.  629,  67  Pac.  194r 
holding  court  appointing  receiver  for  hospital  is  without  authority  to  give  to* 
debts,  contracted  during  continued  operation,  precedence  over  prior  contract  liens  v 
Lubroline  Oil  Co.  v.  Athens  Sav.  Bank,  104  Ga.  380,  30  S.  E.  409,  holding  that 
mortgagee  intervening  in  proceedings  by  bondholder  against  mortgagor  after  re- 
ceiver has  been  appointed  has  not  same  right  to  income  made  by  receiver  that  it 
would  have  had  to  income  made  by  itself  as  mortgagee  in  possession. 

Cited  in  footnotes  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481,  which 
holds  claim  for  money  loaned  to  pay  interest  on  mortgage  debt  inferior  to  lien  of 
prior  mortgage;  Whitely  v.  Central  Trust  Co.  34  L.  R.  A.  303,  which  holds  prefer- 
ence to  railroad  mortgages  not  gained  by  paying  judgment  for  damages  against 
company  by  surety  on  super sedeas  bond. 

Cited  in  notes  (72  Am.  St.  Rep.  33)  as  to  when  appointment  of  receiver  is 
proper;  (2  L.R.Ai(N.S.)  1014,  1034,  1035)  on  priority  of  claims  against  prop- 
erty in  hands  of  receiver  over  recorded  liens;  (71  Am.  St.  Rep.  353,  360,  363, 
369,  377,  378,  379,  382)  on  relation  of  receivers  to  pre-existing  liens  and  reme- 
dies for  their  enforcements;  (83  Am.  St.  Rep.  73)  on  power  to  create  liens  by 
receivers;  (128  Am.  St.  Rep.  104,  114)  on  receiver's  certificates;  (120  Am.  St. 
Rep.  279)  on  enforcement  against  receiver  of  liabilities  sounding  in  tort;  (74 
Am.  St.  Rep.  300)  on  action  without  leave  of  court  against  receiver  or  person 
for  whom  he  is  appointed. 

Distinguished  in  Georgia  Southern  &  F.  R.  Co.  v.  Barton,  101  Ga.  474,  28  S. 
E.  842,  holding  judgment  creditor  having  lien  upon  income  of  railroad  entitled  to 
preference  over  mortgage  not  lien  thereon;  Seaboard  Air-Line  R.  Co.  v.  Knicker- 
bocker Trust  Co.  125  Ga.  466,  54  S.  E.  138,  holding  mortgage  takes  priority 
over  contingent  liabilities  where  it  is  in  nature  of  purchase  money  mortgage  and 
not  income  from  operation  of  railroad. 

Disapproved  in  Central  Trust  Co.  v.  Chattanooga,  R.  &  C.  R.  Co.  36  C.  C.  A.  246, 
94  Fed.  280,  Affirming  89  Fed.  392,  holding  lien  of  railroad  mortgage  superior  as 
to  income  over  judgments  recovered  subsequent  to  appointment  of  receiver,  where 
mortgage  provides  that  upon  default,  trustee  may  take  possession  and  operate 
road  until  sale. 
Appeal ;  record  of  evidence. 

Cited  in  Arendale  v.  Smith,  107  Ga.  494,  33  S.  E.  669,  holding,  auditor's  report 
of  evidence  part  of  record,  which  may  be  brought  to  supreme  court  when  specified 
in  bill  of  exceptions. 
Pnblic   policy. 

Cited  in  Felton  T.  Atlanta,  4  Ga.  App.  185,  61  S.  E.  27,  holding  ordinance  re- 
quiring license  for  plumbing  trade  valid  but  construed  so  as  not  to  include  help- 
ers and  apprentices. 
Husband's  liability  for  necessaries. 

Cited  in  note  (65  L.R.A.  530)  on  liability  of  husband  for  necessaries  fur- 
nished wife  while  living  with  him. 
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33  L.  R.  A.  816,  BROWN  v.  BROWN,  97  Ga.  531,  25  S.  E.  353. 
Wills;    bequest    of    life    estate. 

Cited  in  Crawford  v.  Clark,  110  Ga.  731,  36  S.  E.  404..  holding  bequest  to  tes- 
tator's daughter,  "and  after  her  death  to  her  child  or  children,"  gives  life  estate 
to  daughter,  and  after  her  death  remainder  in  fee  to  her  children  then  in  being  or 
afterwards  born;  Crawley  v.  Kendrick,  122  Ga.  187,  50  S.  E.  41,  2  Ann.  CM. 
643,  holding  devise  to  son  for  life  with  remainder  to  his  children  as  a  class  does 
not  permit  a  grandchild  to  share  in  remainder  with  life  tenant's  only  child 
where  grandchild's  parent  died  before  testator;  Johnson  v.  Sun  F.  Ins.  Co.  3 
Ga.  App.  434,  60  S.  E.  118,  holding  representation  by  one  in  an  insurance  policy 
that  he  is  owner  in  fee  when  he  holds  under  clause  in  will  "during  natural 
life  and  then  to  heirs"  forfeits  policy;  Cooper  v.  Mitchell  Invest.  Co.  133  Ga. 
774,  29  L.R.A.(N.S.)  293,  66  S.  E.  1090,  holding  that  under  devise  "to  children 
by  my  first  wife  and  their  children  after  them,"  child  of  daughter  of  testator, 
in  esse  at  death  of  testator  took  vested  remainder,  subject  to  opt-n  and  let  in 
children  of  daughter  born  after  testator's  death  and  during  continuance  of  life 
estate. 
Protection  of  minor'*  interest  in  remainder. 

Cited  in  Reed  v.  Alabama  &  G.  Iron  Co.  107  Fed.  596,  holding  court  of  equity 
has  power  to  decree  sale  of  minor's  remainder  interest  in  unproductive  property, 
when  necessary  to  secure  funds  for  minor's  maintenance  and  education. 
Xecessary  parties. 

Cited  in  Hamilton  v.  Cargile,  127  Ga.  766.  56  S.  E.  1022,  holding  evidence  of 
equitable  rights  of  persons  not  before  the  court  offered  to  reform  a  deed  will  not 
be  allowed;  Roberts  v.  Moore,  136  Ga.  790,  72  S.  E.  239,  holding  that  deed  pur- 
porting to  convey  whole  lot  cannot  be  deemed  to  convey  but  west  half  thereof, 
in  action  in  which  grantor  is  not  made  party. 
Record  of  deed  as  evidence  of  delivery. 

Cited  in  Mays  v.  Fletcher,  137  Ga.  28,  72  S.  E.  408,  holding  that  record  of 
deed  is  prima  facie  evidence  of  delivery,  especially  where  grantor  reserves  life 
estate. 
Devestitnre  of  estates  of  persons  not  in   being-, 

Cited  in  Phimzy  v.  Wallace,  136  Ga.  531,  71  S.  E.  896,  on  bringing  effect  of 
decree  for  sale  of  property  upon  unborn  persons. 

Cited  in  note  (8  L.R.A.(NJS.)  50,  66)  on  devestiture  of  estates  of  persons  not 
in  being. 

33  L.  R.  A.  821,  FIDELITY  &  C.  CO.  v.  GATE  CITY  NAT.  BANK,  97  Ga.  634,  54 

Am.  St.  Rep.  440,  25  S.  E.  392. 
Guaranty    insurance. 

Cited  in  Remington  v.  Fidelity  &  D.  Co.  27  Wash.  441,  67  Pac.  989,  holding  cer- 
tificate by  employer,  made  to  continue  in  force  guaranty  of  honesty  of  clerk,  that 
he  had  examined  his  books  and  accounts  and  found  them  correct,  representation 
instead  of  warranty,  in  absence  of  fraud;  Farmers'  &  M.  State  Bank  v.  United 
States  Fidelity  &  G.  Co.  28  S.  D.  315,  36  L.R.A.(N.S.)  1154.  133  N.  W.  247,  hold- 
ing that  policy  of  insurance  against  loss  through  dishonesty  of  assistant  cashier 
ceases  to  operate  on  his  promotion  to  cashiership :  Champion  Ice  Mfg.  &  Cold 
Storage  Co.  v.  American  Bonding  &  T.  Co.  115  Ky.  873.  103  Am.  St.  Rep.  356, 
75  S.  W.  197,  holding  bond  protecting  employer  against  dishonesty  of  employee 
as  bookkeeper  "or  such  other  position  as  he  might  be  called  on  to  fill"  was  pro- 
tection against  raising  of  checks  filled  out  by  himself,  although  not  done  as  book- 
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keeper;  Anderson  v.  Blair,  121  Ga.  123,  48  S.  E.  951,  2  Ann.  Cas.  165,  holding 
misrepresentation  of  mayor  that  city  clerks'  accounts  were  as  reported  will  not 
discharge  bondsmen  for  subsequent  defalcation  although  relied  on  by  them. 

Cited  in  footnote  to  People  ex  rel.  Kasson  v.  Rose,  44  L.  R.  A.  124,  which  holds 
guaranteeing  fidelity  of  officers  and  performance  of  contracts  is  insurance. 

Cited  in  note  (100  Am.  St.  Rep.  784,  785,  788)  on  fidelity  insurance. 
Variance  In  action  on  insurance  policy. 

Cited  in  McLeod  v.  Travelers'  Ins.  Co.  8  Ga.  App.  766,  70  S.  E.  195,  holding 
that  in  action  on  insurance  policy  nonsuit  was  proper  where  compliance  with 
terms  of  policy  was  alleged  as  to  written  notice,  but  evidence  only  tended  to 
prove  waiver. 

33  L.  R.  A.  824,  ATLANTA  CONSOL.  STREET  R.  CO.  v.  KEENY,  99  Ga.  266,  25 

S.  E.  629. 
Mutilated   currency   as    legal    tender. 

Cited  in  Chicago  Union  Traction  Co.  v.  McClevey,  126  111.  App.  24,  holding 
expulsion  by  conductor  on  claim  that  passenger  offered  counterfeit  actionable 
although  honestly  done  if  money  was  good  and  not  so  worn  as  not  to  be  dis- 
tinguishable; Breen  v.  St.  Louis  Transit  Co.  108  Mo.  App.  450,  83  S.  W.  998, 
holding  tender  of  good  dollar  bill  followed  by  ejectment  of  passenger  through 
honest  belief  of  conductor  that  it  was  counterfeit  fixes  company's  liability; 
Cincinnati  Northern  Traction  v.  Rosnagle,  84  Ohio  St.  315,  35  L.R.A.  (N.S.) 
1032,  95  N.  E.  884,  Ann.  Cas.  1912  C,  639,  holding  that  tender  of  genuine  coin 
for  fare  on  railway  is  sufficient,  although  it  is  worn  or  battered. 

Cited  in  footnote  to  North  Hudson  County  R.  Co.  v.  Anderson,  40  L.  R.  A.  410, 
which  holds  torn  dollar  bill  not  legal  tender  for  car  fare. 

Cited  in  notes  (33  L.R.A.  825)   on  tender  of  old,  worn,  or  mutilated  coin;    (35 
L.R.A. (N.S.)    1031)    on   character  or  condition  of  coin  or  currency  tendered  in 
payment  of  fare;    (31  L.R.A. (N.S.)   997)   on  sufficiency  of  tender  of  fare  to  pre- 
vent ejection.      \ 
Ejectment  of  passenger  by  honest  mistake. 

Cited  in  Seaboard  Air  Line  R.  Co.  v.  O'Quinn,  124  Ga.  360,  2  L.R.A. (N.S.)  474, 
52  S.  E.  427,  holding  ejection  of  passenger  under  mistaken  belief  that  he  was 
using  profane  language  in  presence  of  ladies  no  excuse  in  action  by  him  against 
railroad;  Savannah  Electric  Co.  v.  Pritchard,  133  Ga.  748,  66  S.  E.  952,  .holding 
charge  as  to  extraordinary  duty  of  street  car  company  reversible  error  in  action 
for  damages  for  wrongful  ejectment  where  no  negligence  is  alleged. 
Wilful  tort  of  servant  to  passenger. 

Cited  in  note    (40  L.R.A. (N.S.)    1010,  1050)   on  liability  of  carrier  for  wilful 
torts  of  servants  to  passengers. 
Intentionally   harming   another   in    exercise   of   legal    right. 

Cited  in  note  (25  Eng.  Rul.  Cas.  83)  on  liability  for  wilfully  and  intentionally 
harming  another  in  exercise  of  a  legal  right. 

Exemplary   damages    against    corporations. 

Cited  in  note  (59  Am.  St.  Rep.  604,  608)  on  exemplary  damages  against  corpo- 
rations. 

33  L.  R.  A.  827,  MULNIX  T.  MUTUAL  BEN.  L.  INS.  CO.  23  Colo.  71,  46  Pac.  123. 
Followed  without  discussion  in  Mulnix  v.  Mutual  Ben.  L.  Ins.  Co.  23  Colo.  86, 
46  Pac.  1114. 
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Letting-    public    contracts. 

Cited  in  footnote  to  Colorado  Paving  Co.  v.  Murphy,  37  L.  R.  A.  630,  which 
denies  absolute  right  of  lowest  responsible  bidder  to  city  contract. 

Validity   of  refunding   bonds. 

Cited  in  Lake  County  v.  Standley,  24  Colo.  15,  49  Pac.  23,  holding  to  sustain 
in  validity  of  refunding  bonds  of  county  on  ground  of  excess  over  constitutional 
limitation  upon  indebtedness,  original  indebtedness  must  be  shown  to  have  been 
invalid. 

33  L.  R.  A.  832,  Re  HOUSE,  23  Colo.  87,  46  Pac.  117. 
Appropriation    of    public    funds    to    private    purpose. 

Cited  in  footnotes  to  Murray  v.  Ramsey  County,  51  L.  R.  A.  828,  which  holds 
classification  of  counties  by  population  for  treatment  of  inebriates  unconstitu- 
tional; State  ex  rel.  Garrett  v.  Froehlich,  61  L.  R.  A.  345,  which  denies  right  of 
legislature  to  appropriate  funds  to  redeem  warrants  issued  under  invalid  law  for 
treatment  of  inebriates  at  public  expense;  Allen  v.  State  Auditors,  47  L.  R.  A. 
117,  which  denies  right  to  appropriate  public  money  to  pay  pardoned  convict  for 
alleged  wrongful  imprisonment;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  wliic.i 
holds  promotion  of  construction  and  operation  of  sugar  mills  a  private  purpono 
not  authorizing  taxation;  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes 
taxes  to  aid  in  building  for  highway  and  railway  purposes,  toll  bridge  owned  by 
private  corporation. 

Cited  in  note  (7  L.R.A. (N.S.)  1198)  on  validity  of  statute  providing  for  as 
sistance  of  individual  members  of  certain  classes  of  unfortunate  or  afflicted 
persons. 

Distinguished  in  Wisconsin  Keeley  Institute  Co.  v.  Milwaukee  County,  95  ^  is. 
161,  36  L.  R.  A.  59,  60  Am.  St.  Rep.  105,  70  N.  W.  68,  holding  statute  providing 
for  treatment  of  habitual  drunkards  at  expense  of  county,  when  unable  to  pay  for 
treatment  themselves,  unconstitutional. 
Religious  societies;   property  rights. 

Cited  in  Smith  v.  Pedigo,  145  Ind.  391,  33  N.  E.  777,  holding  faction  of  church 
adhering  to  doctrines  of  denomination,  according  to  decision  of  association,  en- 
titled to  property,  though  in  minority. 

33  L.  R,  A.  836,  WATERS  v.  PEOPLE,  23  Colo.  33,  58  Am.  St.  Rep.  215,  46  Pac. 

112. 
Cruelty   to   animals. 

Cited  in  Bland  v.  People,  32  Colo.  323,  65  L.R.A.  426,  105  Am.  St.  Rep.  80,  76 
Pac.  359,  holding  valid  law  prohibiting  docking  of  horses  tails. 

Cited   in   footnotes   to   Wilcox   v.    State,    39   L.R.A.    709,   which   holds   dog   a 
domestic  animal  within  statute  against  cruelty;  Bland  v.  People,  65  L.R.A.  424, 
which  holds  prohibition  of  use  of  horses  with  docked  tails  within  police  power. 
Trap     shooting. 

Cited  in  State  v.  Davis.  72  N.  J.  L.  351,  61  Atl.  2,  sustaining  conviction  for 
shooting  pigeons  for  pleasure  although  property  of  marksman,  and  bird  was 
instantly  killed  on  his  private  grounds. 

33  L.  R.  A.  839,  COM.  v.  FOWLER,  96  Ky.  166,  28  S.  W.  786. 
Intoxicating    liquors;    druggist's    license. 

Cited  in  Com.  v.  Fowler,  98  Ky.  648,  34  S.  W.  21.  holding  statute  requiring  li- 
cense fee  of  $50  from  druggists  for  privilege  of  selling  spirituous  liquors,  valid; 
Storms  v.  Com.  105  Ky.  622,  49  S.  W.  451,  holding  druggist  protected  by  license 


1073  L.  R.  A.  CASES  AS  AUTHORITIES.  [33  L.R.A.  844 

granted  him  without  payment  of  fee,  although  contrary  to  law;  Kentucky  Bd. 
of  Pharmacy  v.  Cassidy,  115  Ky.  701,  74  S.  W.  730,  holding  valid  law  appoint- 
ing supervising  pharmacist  and  regulating  sale  by  drug  stores  of  poisons  and 
medicines,  except  such  as  are  patented. 

Cited  in  footnotes  to  Plumb  v.  Christie,  42  L.R.A.  181,  which  holds  establish- 
ment of  dispensaries  by  municipalities  for  exclusive  sale  of  liquor,  within  police 
power;  State  ex  rel.  Galle  v.  New  Orleans,  67  L.R.A.  70,  which  denies  right  to 
refuse  liquor  license  on  objection  of  minority  property  holders  or  on  ground  that 
no  more  barrooms  are  needed. 

Cited  in  note   (15  L.R.A.(N.S.)   911,  919)    on  constitutional  right  to  prohibit 
sale  of  intoxicants. 
Statutes;   effect  of   ,tn\  ini;    clause   upon   rights   existing:   before   repeal. 

Cited  in  Wallace  v.  Goodlett,  104  Tenn.  684,  58  S.  W.  343,  holding  suit  pending 
for  foreclosure  of  usurious  mortgage  not  affected  by  repeal  of  statute  making 
usurious  contracts  enforceable  to  extent  of  principal  and  legal  interest. 
Licensing   ordinances. 

Cited  in  Montgomery  v.  Kelly,  142  Ala.  558,  70  L.R.A.  211,  110  Am.  St.  Rep. 
43,  38  So.  67,  holding  invalid  ordinance  requiring  merchants  to  get  license  for 
privilege  of  giving  trading  stamps. 

Cited   in  note    (21   L.R.A. (N.S.)    281)    on   validity  of  license  tax  on  vehicles 
used  in  business   for   which  general   occupation  tax  required. 
Prohibiting  establishment  of  school  for  colored  children. 

Cited   in   Columbia   Trust   Co.   v.   Lincoln   Institute,    138   Ky.   811,   29   L.R.A. 
(N.S.)   57,  129  S.  W.  113,  holding  that  legislature  cannot  under  its  police  power, 
prohibit  or  authorize   voters  of  county  to  prohibit  establishment  by  charitable 
corporation   of   industrial   school   for   colored   children. 
Reasonableness   of   ordinance. 

Cited  in  Louisville  &  X.  R.  Co.  v.  Louisville,  141  Ky.  134,  132  S.  W.  184,  hold- 
ing that  ordinance  cannot  be  assailed  as  invalid,  merely  because  it  may  be  con- 
sidered unreasonable. 

33  L.  R.  A.  843,  NORCROSS  v.  CAMBRIDGE,  166  Mass.  508,  44  N.  E.  615. 
Interest   as   part   of   award   In   condemnation   proceedings. 

Cited  in  Aspinwall  v.  Boston,  191  Mass.  447,  78  N.  E.  103,  holding  owners 
of  condemned  property  may  recover  interest  from  the  day  city  enters  upon  land 
and  begins  actual  work  of  laying  street;  Hingham  v.  United  States,  88  C.  C.  A. 
341,  161  Fed.  300,  15  Ann.  Cas.  105,  holding  owner  of  premises  not  entitled  to 
interest  pending  condemnation  proceedings  except  on  proof  of  actual  loss  of  use 
thereof. 

33  L.  R,  A.  844,  DOYLE  v.  FITCHBURG  R.  CO.  166  Mass.  492,  44  N.  E.  611. 
Railroads;    when    employee    deemed    passenger. 

Cited  in  Chattanooga  Rapid  Transit  Co.  v.  Venable,  105  Tenn.  469,  51  L.  R.  A. 
889,  footnote  p.  886,  58  S.  W.  861,  holding  railroad  employee  riding,  without  objec- 
tion, on  train  without  pass  or  payment  of  fare,  contrary  to  rules,  but  with  knowl- 
edge of  conductor,  is  passenger,  and  entitled  to  protection  as  such ;  Whitney  v. 
New  York,  N.  H.  A  H.  R.  Co.  50  L.  R.  A.  618,  43  C.  C.  A.  21,  102  Fed.  852,  holding 
railroad  employee  traveling  on  pass  to  place  of  new  employment  is  passenger,  and 
entitled  to  recover  for  personal  injury,  notwithstanding  contract  exempting  car- 
rier from  liability;  Dugan  v.  Blue  Hill  Street  R.  Co.  193  Mass.  434,  79  N.  E. 
748,  holding  conductor  riding  on  errand  of  his  own  after  day's  work  a  passenger 
L.R.A.  Au.  Vol.  IV.—  68 
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for  hire  although  on  pass  containing  stipulation  assuming  all  risk  if  pass  was 
issued  as  a  term  of  employment;  Eberts  v.  Detroit,  Mt.  C.  &  M.  C.  R.  Co.  151 
Mich.  264,  115  N.  W.  43,  holding  workman  given  pass  to  go  from  one  point  of 
work  to  another  five  miles  distant  is  not  bound  by  stipulation  thereon  exempt- 
ing company;  Harris  v.  Puget  Sound  Electric  R.  Co.  52  Wash.  296,  100  Pac.  838, 
holding  gang  foreman  when  riding  on  train  and  not  on  duty  a  passenger  al- 
though on  company's  time  and  using  a  pass;  Haas  v.  St.  Louis  &  Suburban  R. 
Co.  Ill  Mo.  App.  713,  90  S.  W.  1155,  holding  track  laborer  ordered  to  go  to 
distant  point  on  road  to  work  a  passenger  although  he  was  to  pay  no  fare; 
Hebert  v.  Portland  R.  Co.  103  Me.  322,  125  Am.  St.  Rep.  297,  69  Atl.  266;  13 
Ann.  Cas.  886.  holding  street  car  employee  a  passenger  when  riding  to  work  of 
his  own  volition,  although  using  coupon  issued  by  company  as  part  of  his  wages; 
Indianapolis  Traction  &  Terminal  Co.  v.  Romans,  40  Ind.  App.  196,  79  X.  E. 
1068,  holding  railway  employee  returning  home  from  day's  work  a  passenger 
although  riding  on  free  ticket  furnished  by  company;  Walsh  v.  Cullen,  235  111. 
96,  18  L.RJMN.S.)  914,  85  N.  E.  223,  holding  hotel  waitress  using  elevator  on 
return  from  walk  to  go  to  her  room  to  sleep  where  furnished  by  hotel  with  board 
and  lodging  not  a  passenger. 

Cited  in  footnotes  to  McNulty  v.  Pennsylvania  R.  Co.  38  L.  R.  A.  376,  which 
holds  railroad  employee  working  on  bridge  a  passenger  while  riding  home  on 
train;  Louisville  &  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381,  which  holds  station  agent 
riding  on  train  without  paying  fare,  several  hours  after  work  ended,  a  passenger; 
lannone  v.  New  York,  N.  H.  &  H.  R.  Co.  46  L.  R.  A.  730  which  holds  railroad  em- 
ployee gratuitously  carried  home  after  work  not  a  passenger;  Travelers'  Ins.  Co. 
v.  Austin,  59  L.  R.  A.  107,  which  holds  railroad  paymaster  traveling  on  company's 
business  from  station  to  station  not  a  passenger  within  meaning  of  accident  policy. 
Stipulations  agrainst  liability  for  negrlljcrence. 

Cited  in  Central  R.  Co.  v.  Lippman,  110  Ga.  679,  50  L.  R.  A.  679,  36  S.  E.  2(12. 
holding  passenger  contract  releasing  railroad  "from  all  liability  in  case  of  per- 
sonal injury"  not  bar  to  action  for  injury  caused  by  negligence  of  defendant  or 
its  servants;  Williams  v.  Oregon  Short  Line  R.  Co.  18  Utah,  221.  72  Am.  St.  Rep 
777,  54  Pac.  991,  holding  contract  exempting  carrier  from  liability  for  negligence, 
on  pass  given  employee  to  reach  place  of  employment,  will  not  relieve  from  lia- 
bility to  holder  as  passenger;  Brockway  v.  American  Exp.  Co.  168  Mass.  258,  47 
N.  E.  87,  holding  contract  of  express  company  that  it  is  not  to  be  liable  for  dam- 
age to  live  stock  caused  by  its  negligence,  "gross  or  otherwise,"  will  not  relieve 
it  from  liability  for  keeping  stock  without  food  or  drink  for  forty-nine  hours: 
Heyward  v.  Boston  &  A.  R.  Co.  169  Mass.  469,  48  N.  E.  773,  assuming,  for  argu- 
ment, that  contract  exempting  carrier  from  liability  for  injury  to  stock  attendant 
traveling  on  freight  train  is  void  as  against  public  policy;  Singer  v.  Merchants' 
Despatch  Transp.  Co.  191  Mass.  454,  114  Am.  St.  Rep.  635,  77  N.  E.  882,  hold- 
ing stipulation  on  back  of  bill  of  lading  exempting  railroad  from  requiring  bill 
of  lading  as  prerequisite  to  delivery  of  goods  valid  there  being  no  negligence. 

Cited  in  footnotes  to  Payne  v.  Terre  Haute  &  I.  R.  Co.  56  L.R.A.  472.  which 
sustains  stipulation  in  pass  releasing  carrier  from  liability  for  negligence; 
McNeill  v.  Durham  &  C.  R.  C'o.  67  L.R.A.  227.  which  holds  that  acceptance  of 
free  transportation  which  carrier  is  prohibited  under  penalty  from  granting  does 
not  prevent  a  recovery  for  injuries  due  to  carrier's  negligence. 

Cited  in  notes  (42  L.  ed.  U.  S.  691)  on  validity  and  construction  of  contracts 
exempting  from  liability  for  negligence;  (37  L.R.A.(X.S.)  237,  238,  250)  on 
validity  of  stipulation  in  pass  limiting  carrier's  liability. 
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When    relation    of    master    and    servant    exists. 

Cited  in  note  (12  L.R.A.  (N.S.)  857)  on  existence  of  relationship  where  serv- 
ant goes  on  master's  premises  at  other  than  hours  of  actual  labor. 

Who  are  passengers. 

Cited  in  Dayton  Coal  &  Iron  Co.  v.  Dodd,  37  L.R.A. (N.S.)  463,  110  C.  C.  A. 
395,  188  Fed.  606,  holding  that  owner  of  mine  who  gratuitously  transports  by 
train  employees  between  their  homes  and  place  of  work  on  private  railroad,  is 
not  liable  as  carrier  of  passengers;  Headline  v.  Great  Northern  R.  Co.  113  Minn. 
81,  128  N.  W.  1115,  holding  that  bridge  carpenter  employed  by  railroad  under 
contract  which  included  transportation  to  place  where  he  was  required  to  work, 
is  passenger. 

Cited  in  notes  (61  Am.  St.  Rep.  89)  on  who  are  passengers  and  when  they 
become  such;  (19  L.R.A. (N.S.)  718)  on  employee  of  railroad  or  street  railway 
as  a  passenger  while  being  carried  to  or  from  work. 

When    railroad    employees    riding    on    train    fellow    servants    with    train 
gang. 

Cited  in  footnotes  to  Peterson  v.  Seattle  Traction  Co.  53  L.  R.  A.  586,  which 
holds  member  of  construction  gang  riding  home  on  ticket  after  day's  work  not 
fellow  servant  of  those  operating  car;  Sanderson  v.  Panther  Lumber  Co.  55  L. 
R.  A.  908,  which  holds  foreman  of  lumber  camp  riding  on  log  train  to  and  from 
camp,  fellow  servant  of  persons  operating  train. 

Cited  in  note  (50  L.  R.  A.  463)  on  what  servants  are  deemed  to  be  in  same 
common  employment,  apart  from  statutes,  where  no  questions  as  to  vice  principal- 
ship  arise. 

Distinguished  in  Louisville  &  N.  R.  Co.  v.  Stuber,  54  L.  R.  A.  698,  48  C.  C.  A. 
152,  108  Fed.  937,  holding  railroad  company  not  liable  for  injury,  through  negli- 
gence of  engineer,  to  superintendent  of  water  supply,  while  riding  on  train  to  place 
of  employment. 

33  L.  R.  A.  847,  KUNKLE  v.  PEOPLE'S  NATURAL  GAS  CO.  165  Pa.  133,  30 

Atl.  719. 
Liability  upon   oil  and  gas  lease. 

Cited  in  notes    (33  L.  R.  A.  847)   on  liability  for  rent  on  oil  and  gas  lease; 
(34  L.  R.  A.  62)   on  effect  of  assignment  of  oil  and  gas  lease. 
Forfeiture  of  mineral   lease. 

Cited  in  Price  v.  Black,  126  Iowa,  306,  101  N.  W.  1056,  holding  failure  to 
work  mine  for  two  years  because  of  difficulties  in  operation  not  unreasonable  de- 
lay  sufficient  to   forfeit  lease   under   clause   requiring  operation   in  businesslike 
manner. 
Election    of   remedies. 

Cited  in  note   (34  L.R.A. (N.S.)   312)   on  bringing  suit  not  prosecuted  to  judg- 
ment as  election  of  remedies. 
Interest  on  unliquidated   damages. 

Cited  in  note    (28  L.R.A. (N.S.)    53)    on  interest  on  unliquidated  damages. 

33  L.  R.  A.  851,  McSHANE  v.  KENKLE,  18  Mont.  208,  56  Am.  St.  Rep.  578,  44 

Pac.  979. 
Discovery    of    mining    claim. 

Cited  in  Sanders  v.  Noble,  22  Mont.  116.  55  Pac.  1037.  holding  digging  of  hole, 
finding  ledge  matter,  and  well-defined  lead  12  to  18  inches  wide,  sufficient  discovery 
to  support  valid  location  of  mining  claim:  Shoshone  Min.  Co.  v.  Rutter,  31  C.  C. 
A.  230,  59  U.  S.  App.  538,  87  Fed.  808,  holding  running  tunnel  whereby  small 
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seams  of  iron  oxide,  quartz,  and  small  quantities  of  carbonate  of  lead,  2  or  3 
inches  wide,  were  found,  sufficient  discovery  to  support  location  of  claim;  Walton 
v.  Wild  Goose  Min.  &  Trading  Co.  60  C.  C.  A.  164,  123  Fed.  218,  holding  discovery 
of  mineral  by  any  person  acting  for  locator  sufficient,  though  not  made  by  him 
in  person;  Ambergris  Min.  Co.  v.  Day,  12  Idaho,  118,  85  Pac.  109,  holding  dis- 
covery of  only  slight  amount  of  ore  sufficient  to  sustain  validity  of  claim  under 
mining  laws;  Fox  v.  Myers,  29  Nev.  185,  86  Pac.  793,  holding  mining  claim 
valid  under  mining  laws  if  locators  believed  there  was  sufficient  ore  to  justifv 
development  although  there  was  in  fact  very  poor  ore;  Murray  v.  White,  42 
Mont.  434,  113  Pac.  754,  Ann.  Cas.  1912  A,  1297,  holding  that  if  mineral  suf- 
ficient in  quantity  was  found  to  justify  locator  to  spend  time  and  money  in  de- 
velopment work,  with  reasonable  expectation  of  finding  gold  in  paying  quantities, 
his  claim  will  be  valid. 

Cited  in  notes  (139  Am.  St.  Rep.  170,  178)  on  discovery  of  mineral  in  mining 
claims  and  rights  of  locators  prior  thereto;  (7  L.R.A.  (N.S.)  823)  on  location  of 
mining  claim. 

33  L.  R,  A.  854,  MAXWELL  v.  TUFTS,  8  N.  M.  396,  45  Pac.  979. 
Saving?   questions   for   review. 

Followed  in  Chaves  v.  Lucero,  13  N.  M.  380,  6  L.R.A.(N.S.)  798,  85  Pac.  233, 
as  to  questions  not  raised  by  assignment  not  being  considered  on  appeal. 

33  L.  R.  A.  856,  PRITCHETT  v.  NASHVILLE  TRUST  CO.  96  Tenn.   472,  36 

S.  W.  1064. 
Title  to   increase  of  property. 

Cited  in  Re  Turner,  101  Tenn.  703,  50  S.  W.  757,  holding  bequest  of  stated  sum 
from  trust  fund  to  beneficiaries  for  life  does  not  entitle  annuitants  to  interest 
accruing  on  trust  fund;  Holbrook  v.  Holbrook,  74  N.  H.  204,  12  L.R.A. (N.S.) 
774,  66  Atl.  124,  holding  special  dividend  declared  out  of  surplus  is  no  less  a  cash 
dividend  because  privilege  is  allowed  stockholders  to  take  it  in  additional  issue 
of  stock;  State  ex  rel.  Tozer  v.  Probate  Ct.  102  Minn.  292,  113  N.  W.  888,  hold- 
ing valid  a  transfer  of  stock  to  one  for  life  with  remainder  limited  on  life  estate 
to  another;  Jackson  v.  Maddox,  136  Ga.  32,  70  S.  E.  865,  Ann.  Cas.  1912  B,  1210. 
holding  that  additional  shares  of  stock  issued  to  increase  capital  and  based 
upon  capitalized  surplus,  attaches  to  corpus,  and  go  to  remainderman. 

Cited  in  footnotes  to  Quinn  v.  Safe  Deposit  &  T.  Co.  53  L.  R.  A.  169,  which  holds 
life  tenant  entitled  to  stock  dividends  made  from  sinking  fund  largely  accumu- 
lated during  testator's  life;  McLouth  v.  Hunt,  39  L.  R.  A.  230,  which  holds  life 
tenants  entitled  to  stock  certificates  for  accumulated  earnings  of  corporation ; 
De  Koven  v.  Alsop,  63  L.  R.  A.  587,  which  holds  remainderman  entitled,  as  against 
life  tenant,  to  stock  dividends  declared  after  stockholder's  death;  Clark  v.  Camp- 
bell, 54  L.R.A.  508,  which  holds  purchaser  of  stock  by  writing,  provinding  for 
delivery  on  payment  by  certain  date,  not  entitled  to  dividends  till  payment; 
Smith  v.  Dana.  69  L.R.A.  76,  which  holds  life  tenants  entitled  to  cash  dividends 
on  corporate  stock  although  derived  from  sale  of  permanent  property  in  which 
profits  had  been  invested. 

Cited  in  notes  (12  L.R.A. (N.S.)  778,  798)  on  right,  as  between  life  tenant  and 
remainderman,  in  dividends  or  distributions  by  corporations;  (118  Am.  St.  Rep. 
164,  165,  168,  169)  on  dividends  and  respective  interests  of  life  tenants  and 
remaindermen  therein. 

Distinguished  in  Tubb  v.  Fowler,  118  Tenn.  336,  99  S.  W.  988,  holding  surplus 
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and  undivided  profits  of  bank  are  not  included  in  its  income  until  dividend  has 
been  declared.  .»  . 

It  it  lit-,    of   life    tenants   and    remaindermen   as    to    chattel    which    frill    be 

consumed  In   use. 

Cited  in  note  (25  Eng.  Rul.  Cas.  51)  on  relative  rights  of  life  tenant  and  re- 
maindermen to  chattel  which  will  be  consumed  in  the  use. 


L.  R  A.  CASES  AS  AUTHORITIES. 


CASES  IN    34  L.   R  A. 


34  L.  R.  A.  33,  ABBOTT  v.  DOANE,  163  Mass.  433,  47  Am.  St.  Rep.  465,  40  N.  E. 

197. 
New  promise  as  to  existing?  contract. 

Cited  in  Monnahan  v.  Judd  165  Mass.  100,  42  N.  E.  555,  raising  but  not  de- 
ciding, question  whether  agreement  to  pay  back  wages  to  servant  employed  by 
third  person  without  authority,  if  servant  would  continue  work,  constituted  inde- 
pendent promise;  Wetherill  Bros.  v.  Erwin  &  W.  Co.  12  Pa.  Super.  Ct.  270,  en- 
forcing promise  to  pay  rebate  on  sale  of  goods,  where  made  on  compromise  of 
ambiguous  executory  contract;  and  referring  particularly  to  annotation  in  34 
L.R.A.  33;  Evans  v.  Oregon  &  W.  R.  Co.  58  Wash.  433,  28  L.R.A.(N.S.)  457, 
108  Pac.  1095,  holding  there  was  sufficient  consideration  for  a  promise  of  ad- 
ditional compensation  to  a  contractor  who  had  abandoned  the  contract  because 
of  the  insufficiency  of  the  compensation ;  Tarnow  v.  Carmichael,  82  Neb.  8,  116 
N.  W.  1031,  holding  a  promise  by  the  grantor  to  procure  the  title  of  the  re- 
mainder man  in  a  separate  tract  not  covered  by  the  contract,  on  the  refusal  of 
the  grantee  to  complete  the  contract  unless  he  did  so  was  without  consideration 
also  citing  annotation;  Ferris  v.  Johnson,  136  Mich.  230,  98  N.  W.  1014,  hold- 
ing payment  of  interest  after  maturity  on  an  interest  bearing  note  was  no  con- 
sideration for  a  promise  to  abstain  from  bringing  suit  on;  Easterly  v.  Jackson, 
29  Mont.  503,  75  Pac.  357,  holding  where  joint  owners  of  land  entered  into  a 
contract  of  sale,  agreeing  to  execute  deeds  in  escrow,  the  refusal  of  one  of  the 
owners  to  sign  the  deeds  was  no  consideration  for  the  promise  of  the  purchaser 
to  pay  an  additional  st  Ji;  McKone  v.  Metropolitan  L.  Ins.  Co.  131  Wis.  259,  110 
N.  W.  472,  on  the  sufficiency  of  consideration  for  a  new  promise  as  to  an  exist- 
ing obligation;  Fairfield  v.  Lowry,  207  Mass.  359,  93  N.  E.  598,  on  whether 
settlement  by  paying  amount  actually  due  under  contract  without  requiring  suit, 
is  sufficient  consideration  for  new  contract. 

Cited  in  footnote  to  Olmstead  v.  Latimer,  43  L.  R.  A.  685,  which  holds  invalid, 
extension  of  time  to  pay  mortgage  without  new  consideration. 

Cited  in  note  (28  L.R.A.(N.S.)  450)  on  promise  of  additional  compensation 
for  completing  contract  other  than  to  money. 

Distinguished  in  Parrot  v.  Mexican  C.  R.  Co.  207  Mass.  195,  34  L.R.A.(N.S.) 
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276,  93  N.  E.  590,  holding  that  there  ia  no  consideration  for  promise  to  one  who 
contracted  to  publish  guide  book  to  pay  money  towards  expenses,  merely  because 
he  refuses  to  go  on  with  work  without  it. 

Disapproved  in  Marinovich  v.  Kilburn,  153  Cal.  642,  96  Pac.  303,  holding 
there  was  no  consideration  for  an  agreement  by  defendant  to  purchase  stock 
from  plaintiff  if  plaintiff  would  complete  his  purchase  of  the  stock  by  the  pay- 
ment of  the  balance  of  the  purchase  price  which  he  had  hesitated  to  do ;  Nicholson 
v.  Acme  Cement  Plaster  Co.  145  Mo.  App.  532,  122  S.  W.  773,  holding  a  con- 
tractor guaranteeing  the  satisfaction  of  his  work  might  recover  from  the  manu- 
facturer of  materials  used  where  the  work  was  not  satisfactory  because  of  the 
poor  quality  of  the  materials  and  a  representative  of  defendant  told  contractor 
to  do  the  work  over  at  their  expense,  also  citing  annotations. 

34  L.  R,  A.  45,  JENNINGS  v.  BROWN,  114  Cal.  307,  46  Pac.  77. 
Election    law. 

Cited  in  Packwood  v.  Brownell,  121  Cal.  480,  53  Pac.  1079,  holding  that  failure 
to  open  polls  at  sunrise  in  accordance  with  mandatory  provision  of  statute  does 
not  invalidate  precinct  vote  where  substantial  compliance  is  made  in  good  faith : 
Good  v.  San  Diego,  5  Cal.  App.  272,  90  Pac.  44,  on  provisions  of  an  election  law 
as  liberally  construed  to  accomplish  the  purpose  intended. 

—  I )  i«.  t  i  ii  L;  11  i-li  i  11  U     111:1  i-k«.. 

Cited-in  Parker  v.  Hughes,  64  Kan.  241,  56  L.  R,  A.  279,  91  Am.  St.  Rep.  216, 
67  Pac.  637  (concurring  opinion),  majority  upholding  ballots  on  which  same 
candidate's  name,  appearing  in  columns  of  two  parties,  was  twice  marked  with 
cross;  Patterson  v.  Hanley,  136  Cal.  269,  68  Pac.  821,  holding  that  cross  mark 
after  words  "no  nomination"  invalidates  ballot;  State  ex  rel.  Orr  v.  Fawcett,  17 
Wash.  208,  49  Pac.  346;  Bloedel  v.  Cromwell,  104  Minn.  489,  116  N.  W.  947,— 
on  irregularities  in  the  marking  of  ballots  as  grounds  for  rejecting. 

Cited  in  note  (47  L.  R.  A.  808,  841)  on  marking  official  ballot. 

34  L.  R.  A.  46,  PEOPLE  ex  rel.  LYNCH  v.  BUDD,  114  Cal.  168,  45  Pac.  1060. 
Dnration   of   term    of   appointee    to   •vacant    elective    office. 

Cited  in  People  ex  rel.  Murphy  v.  Col,  132  Cal.  337,  64  Pac.  477,  holding  that 
county  auditor  appointed  until  "next  general  election"  holds  office  until  next  elec 
tion  of  county  officers,  irrespective  of  intervening  general  election;  State  ex  rel. 
Livesay  v.  Smith,  35  Mont.  528,  90  Pac.  750,  10  Ann.  Cas.  1138,  holding  the 
words  "next  general  election"  meant  the  next  general  election  for  fillins:  that 
particular  office;  Rodwell  v.  Rowland,  137  N.  C.  643,  50  S.  E.  319  (dissenting 
opinion)  on  the  determination  of  the  duration  of  term  of  appointee  to  vacant 
elective  office. 

Distinguished  in  People  ex  rel.  Webster  v.  Babcock,  123  Cal.  309,  55  Pac.  1017, 
holding  appointee  to  position  of  school  superintendent,  until  "next  regular  elec- 
tion," holds  only  until  next  general  election,  and  not  until  expiration  of  term 
when  office  regularly  filled. 
Sequence    in    executive    authority. 

Cited  in  State  ex  rel.  Hardin  v.  Sadler,  23  Nev.  358,  47  Pac.  450,  holding  presi- 
dent pro  tempore  of  senate  follows  lieutenant  governor  in  case  of  vacancy  of  gov- 
ernor's chair;  People  ex  rel.  Parks  v.  Cornforth,  34  Colo.  117,  81  Pac.  871,  hold- 
Ing  the  president  pro  tern,  of  the  senate  who  exercised  the  duties  of  lieutenant- 
governor  upon  the  resignation  of  the  governor  was  not  entitled  to  continue  to 
«xercise  such  duties  where  at  the  end  of  the  session  a  new  president  pro  tern,  was 
elected  by  the  senate;  State  ex  rel.  Murphy  v.  McBride,  29  Wash.  340,  70  Pac, 
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25,  holding  on  the  death  of  the  governor  and  the  assumption  of  his  duties  by 
the  lieutenant  governor,  the  office  of  lieutenant-governor  does  not  thereby  become 
vacant;  State  ex  rel.  Chatterton  v.  Grant,  12  Wyo.  22,  73  Pac.  470,  2  Ann.  Cas. 
382,  holding  to  same  effect;  State  v.  Howell,  59  Wash.  496,  —  L.R.A.(N.S.)  — , 
110  Pac.  386,  holding  that  elections  do  not  follow  by  reason  of  vacancy,  as  there 
can  be  no  election  except  under  express  statutory  authority. 

34  L.  R.  A..49,  SMITH  v.  SMITH,  22  Colo.  480,  55  Am.  St.  Rep.  142,  46  Pac.  128. 
Disposition  of  property  to  defeat  wife's  rights. 

Cited  in  Smith  v.  Smith,  24  Colo.  528,  65  Am.  St.  Rep.  251,  52  Pac.  790,  setting 
aside  deeds  by  husband  to  children,  withheld  from  record  until  his  death,  where 
he  meanwhile  enjoyed  full  use  of  property;  Arnegaard  v.  Arnegaard,  7  N.  D.  486, 
41  L.  R.  A.  262,  75  N.  W.  797,  setting  aside  deed  of  homestead  to  son  on  eve  of 
second  marriage,  where  not  recorded  and  wife  ignorant  thereof;  Smith  v.  Lamb, 
87  Ark.  347,  112  S.  W.  884,  holding  a  conveyance  by  a  father  to  a  son  of  all  his 
personal  property  four  days  before  his  death  for  the  purpose  of  depriving  his 
wife  of  an  interest  therein  was  void  as  to  her;  Wright  v.  Holmes,  100  Me.  513, 
3  L.R.A.(N.S.)  773,  62  Atl.  507,  4  Ann.  Cas.  583;  Blankenship  v.  Hall,  233  111. 
126,  122  Am.  St.  Rep.  149,  84  N.  E.  192,— on  dispositions  of  property  to  defeat 
wife's  right  to  dower  or  distributive  share  in  personalty. 

Cited  in  notes  (3  L.R.A.  (N.S.)  775)  on  right  of  husband  to  give  away  his 
personal  property  without  wife's  consent;  (12  Eng.  Rul.  Cas.  766)  on  convey- 
ance in  fraud  of  intended  husband  or  wife. 

Distinguished  in  Phillips  v.  Phillips,  30  Colo.  519,  71  Pac.  363,  holding  delivery 
of  deeds  by  husband  to  his  daughters,  gift  not  being  in  contemplation  of  death, 
valid  as  against  wife. 
Witness    disqualified    1>>     interest. 

Cited  in  Allen  v.  Shires,  47  Colo.  437,  107  Pac.  1070,  on  the  nature  of  interest 
that  will  disqualify  a  person  as  a  witness. 

34  L.  R,  A.  55,  HANNA  v.  YOUNG,  84  Md.  179,  57  Am.  St.  Rep.  396,  35  Atl.  674. 
Validity  of  election  regulations. 

Cited  in  State  ex  rel.  Porter  v.  Crook,  126  Ala.  610,  28  So.  745,  raising,  but 
not  deciding,  question  whether  constitutional  provisions  relating  to  suffrage  and 
elections  refer  exclusively  to  elections  of  public  officers  by  the  people;  Hall  v. 
Madison,  128  Wis.  159,  107  X.  W.  31  (dissenting  opinion)  ;  Solon  v.  State.  54 
Tex.  Crim.  Rep.  274,  114  S.  W.  349, — on  the  power  of  the  legislature  to  pass 
laws  fixing  the  qualifications  of  voters  in  the  absence  of  constitutional  qualifi- 
cations; Willis  v.  Kalmbach,  109  Va.  487,  21  L.R.A.(N.S.)  1014,  64  S.  E.  342, 
holding  the  legislature  might  fix  the  qualifications  of  those  voting  upon  the  ques- 
tion of  licensing  the  sale  of  intoxicating  liquors  although  the  constitution  pro- 
vided the  qualification  of  voters;  State  ex  rel.  Gibson  v.  Monahan.  72  Kan.  495, 
115  Am.  St.  Rep.  224,  84  Pac.  130,  7  Ann.  Cas.  661,  holding  an  act  providing  that 
directors  of  drainage  districts  be  elected  by  resident  taxpayers  is  not  in  viola- 
tion of  a  constitutional  provision  that  there  be  no  property  qualification  required 
for  voters;  Ledgerwood  v.  Pitts,  122  Tenn.  590,  125  S.  W.  1036,  holding  that 
compulsory  primary  election  law  is  constitutional. 

Distinguished  in  Goggeshall  v.  Des  Moines,  138  Iowa,  738,  128  Am.  St.  Rep. 
221,  117  X.  W.  309,  holding  an  act  authorizing  women  to  vote  on  questions  of 
municipal  indebtedness  in  cities  of  a  certain  population  was  not  in  violation  of 
a  constitutional  provision  determining  the  qualifications  of  voters;  Livesley  v. 
Litchfield,  47  Or.  251,  114  Am.  St.  Rep.  920,  83  Pac.  142,  holding  an  act  pro- 
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hibiting  any  person  from  voting  at  any  election  who  has  not  paid  a  road  poll  tax 
for  that  year  is  in  conflict  with  the  constitutional  qualifications  of  electors  at 
all  elections. 
Legislative   control    of    statutory    offices. 

Cited  in  State  ex  rel.  Moodie  v.  Bryan,  50  Fla.  376,  39  So.  929,  on  the  power 
of  the  legislature  to  pass  laws  regulating  the  appointments  to  statutory  officers 
as  being  absolute  in  the  absence  of  constitutional  prohibition;  Anderson  v. 
Myers,  182  Fed.  229,  holding  that  amendment  15,  of  Federal  constitution,  ap- 
plies to  right  to  vote  at  state  or  municipal  elections,  given  by  state. 

34  L.  R.  A.  58,  OPINION  OF  THE  JUSTICES,  166  Mass.  589,  44  N.  E.  625. 
Preference   of   veterans   In   civil   service. 

Cited  in  People  ex  rel.  Kenny  v.  Folks,  89  App.  Div.  180,  85  N.  Y.  Supp.  1100 
( concurring  opinion ) ,  majority  upholding  statute  forbidding  removal  of  veteran 
from  municipal  office,  except  on  notice  and  hearing;  Goodrich  v.  Mitchell,  68  Kan. 
771,  64  L.  R.  A.  947,  footnote  p.  945,  75  Pac.  1034,  sustaining  statute  giving 
preference  to  honorably  discharge  soldiers  and  sailors;  Ransom  v.  Boston,  192 
Mass.  304,  78  N.  E.  481,  7  Ann.  Cas.  733;  Shaw  v.  Marshalltown,  131  Iowa,  136, 

10  L.R.A.(N.S.)   830,  104  N.  W.  1121,  9  Ann.  Cas.  1039,— holding  an  act  prefer- 
ring veterans  of  the  Civil  War  in  the  public  service  is  not  unconstitutional. 

Cited  in  note   (117  Am.  St.  Rep.  896)   on  power  to  confer  exemptions  or  bene- 
fits in  consideration  of  past  services. 
Special   or  class  legislation. 

Cited  in  Seelyville  Coal  &  Min.  Co.  v.  McGlosson,  166  Ind.  568,  117  Am.  St. 
Rep.  396,  77  N.  E.  1044,  9  Ann.  Cas.  234,  holding  an  act  providing  for  the  bi- 
weekly payment  of  a  certain  class  of  employees  in  cash  is  uot  in  conflict  with 
a  constitutional  provision  to  the  effect  that  no  law  shall  issue  granting  to  any 
citizen  or  class  of  citizens .  privileges  or  immunities  not  belonging  to  all  the 
citizens;  Com.  v.  Interstate  Consol.  Street  R.  Co.  187  Mass.  439,  11  L.R.A. (N.S.) 
977,  73  N.  E.  530,  2  Ann.  Cas.  419,  holding  an  act  requiring  street  railway  com- 
panies to  carry  pupils  of  the  public  schools  to  and  from  school  at  a  rate  not 
exceeding  half  of  the  regular  fare  is  not  unconstitutional. 

Cited  in  note  (79  Am.  St.  Rep.  563,  564)  on  constitutionality  of  civil  service, 
laws. 
Office   and    employment    distinguished. 

Cited  in  Atty.  Gen.  v.  Tillinghast,  203  Mass.  543,  89  N.  E.  1058,  17  Ann.  Cas. 
449,  as  recognizing  a  distinction  between  an  office  and  an  employment. 

34  L.  R.  A.  62,  WOODLAND  OIL  CO.  v.  CRAWFORD,  55  Ohio  St.  161,  44  N.  E. 
1093. 

011  and  gas  leases. 

Cited  in  Brown  v.  Fowler,  65  Ohio  St.  521,  63  N.  E.  76,  holding  instrument 
granting  land  for  purpose  of  operating  thereon  for  oil  and  gas  is  lease,  and  not 
mere  license;  Harris  v.  Ohio  Oil  Co.  57  Ohio  St.  129,  48  N.  E.  502,  holding  vest- 
ed interest  in  land  held  under  oil  lease  not  forfeited  by  breach  of  implied  cove- 
nant reasonably  to  operate  wells;  Central  Ohio  Natural  Gas  &  Fuel  Co.  v. 
Eckert,  70  Ohio  St.  134,  71  N.  E.  281,  holding  grant  of  oil,  requiring  payment 
of  annual  rental  if  well  not  drilled  in  specified  time,  to  be  leased  at  annual  rental, 
at  option  of  lessee,  after  expiration  of  time  for  drilling  well:  Jennings-Heywood 
Oil  Syndicate  v.  Houssiere-Latreille  Oil  Co.  119  La.  845,  44  So.  481;  Ohio  Oil 
Co.  v.  Detamore,  165  Ind.  248,  73  N.  E.  906, — on  how  gas  and  oil  leases  are  to 
be  construed;  Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  533,  64  S.  E.  836,  on 


1083  L,  R.  A.  CASES  AS  AUTHORITIES.  [34  L.R.A.  62 

whether  a  lease  for  oil  and  gas,  to  have  and  to  hold  for  a  term  of  years  is  to 
be  treated  as  a  license  or  a  lease. 

Cited  in  footnote  to  Paul  v.  Cragnas,  47  L.  R.  A.  540,  which  holds  lease,  and 
not  license,  created  by  "lease"  of  undivided  mine  interest  to  party  agreeing  to 
work  same  on  royalty. 

Cited  in  note  (26  L.R.A.  (N.S.)   616)   as  to  when  instrument  creating  right  in 
minerals  to  be  regarded  as  lease. 
Liability   for  rent. 

Cited  in  note  (33  L.R.A.  847)  on  liability  for  rent  on  oil  and  gas  lease. 

—  Forfeitures  and  penalties. 

Cited  in  Northwestern  Ohio  Natural  Gas  Co.  v.  Browning,  15  Ohio  C.  C.  89, 
holding  lessee  entitled  to  reasonable  time  after  expiration  of  period  limited  in 
lease,  within  which  to  drill  well;  Hancock  v.  Diamond  Plate  Glass  Co.  162  Ind. 
152,  70  N.  E.  149,  holding  a  contract  giving  the  contractor  the  exclusive  right  to 
bore  for  gas,  with  a  stipulation  that  the  contract  shall  be  terminated  when  gas 
shall  cease  to  be  used  generally  for  manufacturing  purposes  is  not  terminated 
by  the  failure  of  the  corporation  to  pay  the  annual  rental;  Davidson  v.  Hughes, 
76  Kan.  250,  91  Pac.  913,  holding  an  agreement  in  a  gas  and  oil  lease  where  one 
dollar  was  named  as  the  principal  consideration,  to  the  effect  that  a  certain  num- 
ber of  wells  are  not  completed  within  a  time  certain  the  grantee  shall  pay  a 
specific  sum  as  a  forfeit,  will  be  regarded  as  liquidated  damages;  Perry  v.  Acme 
Oil  Co.  44  Ind.  App.  212,  88  N.  E.  859,  holding  that  forfeiture  clause  in  oil 
lease  is  for  benefit  of  lessor,  who  may  either  declare  forfeiture  or  sue  lessee  for 
failure  to  perform  covenants. 

Cited  in  footnotes  to  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  59  L.  R.  A.  566, 
which  holds  oil  lease  forfeited  by  abandonment  of  well,  subsequently  caving  in  for 
want  of  protection:  Gadbury  v.  Ohio  &  I.  Consol.  Natural  &  Illuminating  Gas  Co. 
62  L.  R,  A.  895,  which  holds  that  equity  may  enforce  contract  for  right  to  ex- 
plore for  oil  or  gas  on  a  tract  of  real  estate,  where  it  would  be  against  equity  to 
permit  lessee  longer  to  assert  title;  Gadbury  v.  Ohio  &  I.  Consol.  Natural  &  I. 
Gas  Co.  62  L.R.A.  895,  which  upholds  right  of  equity  to  enforce  forfeiture  of 
contract  for  right  to  explore  for  oil  or  gas,  when  permitting  lessee  longer  to  as- 
sert title  would  be  against  equity. 

Distinguished  in  Crown  Oil  Co.  v.  Probert,  8  C.  C.  N.  S.  492,  28  C.  C.  742, 
holding  that  under  lease  providing  that  it  shall  be  void  if  no  well  is  completed 
within  certain  time,  lessee  has  no  option  to  abandon  it  and  exonerate  itself 
from  liability  for  default  in  drilling  second  and  third  well. 

—  Options. 

Cited  in  Bettman  v.  Shadle,  22  Ind.  App.  548,  53  N.  E.  662,  holding  payment 
of  rent  to  time  of  surrender  bars  damages  for  failure  to  bore  well,  under  lease 
giving  lessee  option;  Ulrey  v.  Poe,  134  111.  App.  308,  holding  an  oil  and  gas 
lease  providing  for  exploration  is  not  invalid  because  its  provisions  are  optional 
as  to  what  the  lessees  shall  do;  George  Wiedeman  Brewing  Co.  v.  Maxwell,  78  O. 
S.  64,  84  N.  E.  595,  holding  a  contract  giving  an  option  to  lease  a  certain  build- 
ing within  a  time  certain  is  valid;  North  Chicago  Street  Ry.  v.  Chicago  Union 
Traction  Co.  350  Fed.  641,  on  optional  provisions  in  contract  as  how  affecting 
its  validity;  United  States  v.  Comet  Oil  &  Gas  Co.  187  Fed.  682,  holding  that 
oil  lease  providing  that  lessee  may  delay  drilling  by  paying  rental  merely  gives 
him  option  to  do  so;  United  States  v.  Comet  Oil  &  Gas  Co.  187  Fed.  682,  hold- 
ing that  under  lease  requiring  lessee  to  drill  oil  well  within  one  year  or  if  lessee 
desired  extension  requiring  him  to  pay  certain  rental,  lessee  was  not  bound  to 
make  such  payments  unless  he  took  advantage  of  his  option  and  asked  extension; 
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Perry  v.  Acme  Oil  Co.  44  Ind.  App.  212,  88  N.  E.  859,  holding  that  where  oil 
lease  provides  for  sinking  well  within  certain  time,  or  failing  therein,  to  pay 
certain  rentals,  and  failing  so  to  pay,  lease  to  determine,  lessor  may  elect  to 
determine  lease,  or  may  sue  for  breach  of  covenant. 

Distinguished  in  Van  Etten  v.  Kelly,  66  Ohio  St.  611,  64  N.  E.  560,  denying 
right  of  action  for  rent  to  lessor  on  lease  giving  option  to  lessee  to  operate  or 
pay  rent  under  penalty  of  forfeiture,  though  no  operations  put  into  effect. 
—  Liability  of  assignee. 

Cited  in  Thorns  v.  Meader,  6  Ohio  N.  P.  243,  holding  lessee's  assignee  for  benefit 
of  creditors  cannot,  by  mere  abandonment  of  premises,  escape  liability  on  lessee's 
covenants  in  oil  lease,  accepted  as  part  of  assets. 

Cited  in  note  (33  L.  R.  A.  847)  on  liability  for  rent  on  oil  and  gas  lease. 
Availability    of    forfeiture    clauses    in    contracts    generally. 

Cited  in  Van  Tuyl  v.  Young,  3  C.  C.  N.  S.  190,  13-23  C.  C.  21,  holding  that 
failure  to  perform  contract  does  not  terminate  contract,  but  gives  party  not  in 
default  option  to  rescind. 
Construction  of  oil   lease*. 

Cited  in  Griner  v.  Ohio  Oil  Co.  5  C.  C.  N.  S.  128,  26  C.  C.  523,  holding  that 
word  "term"  in  oil  lease  refers  to  grant  and  not  to  conditions  of  grant. 
Liability  of  assignee  of  lessee  for  rent. 

Cited  in  Thorns  v.  Meader,  6  N.  P.  243,  9  Low.  D.  491,  on  liability  of  assignee 
of  lessee,  agreeing  to  perform  conditions  of  lease,  for  rent  after  termination  of 
his  occupancy;  Bates  v.  Winifrede  Coal  Co.  4  N.  P.  N.  S.  271,  15  Low.  D.  540, 
holding  assignee  of  lessee,  accepting  assignment  made  subject  to  terms  of  lease, 
liable  for  rent  accruing  after  assignment  by  him. 

Cited  in  footnotes  to  Louisville  Trust  Co.  v.  Gaertner,  45  L.  R,  A.  513,  which 
upholds  statutory  lien  for  rent  on  property  of  assignee  of  lease;  Springer  v.  De 
Wolf,  56  L.  R,  A.  465,  which  denies  assignee's  power  to  absolve  himself  from 
liability  to  lessor  for  rent  by  assigning  lease  to  third  person. 

34  L.  R,  A.  68,  TACOMA  v.  KRECH,  15  Wash.  296,  46  Pac.  255. 
Class   legislation,   and    Sunday   and   holiday   law. 

Cited  in  Dennis  v.  Moses,  18  Wash.  574,  40  L.  R,  A.  309,  52  Pac.  333,  denying 
constitutionality  of  statute  limiting  remedies  on  debt  secured  by  mortgage  to  the 
property  mortgaged;  Denver  v.  Bach,  26  Colo.  533,  46  L.  R,  A.  850,  58  Pac.  1089, 
holding  ordinance  forbidding  sales  of  clothes  on  Sunday,  void;  State  v.  Berg- 
feldt,  41  Wash.  240,  83  Pac.  177,  6  Ann.  Cas.  979,  holding  a  statute  prohibiting 
barbering  on  Sunday  is  constitutional. 

Cited  in  footnotes  to  Watson  v.  Thomson,  59  L.  R.  A:  602,  which  denies  city's 
power  to  prevent  carrying  on  of  lawful  avocation  on  Christmas  day;  State  v. 
Ray,  60  L.  R.  A.  634,  which  holds  unauthorized,  ordinance  for  closing  stores  at 
7:30  P.  M.,  except  Saturdays;  State  ex  rel.  Hoffman  v.  Justus,  64  L.  R.  A.  510. 
which  sustains  statute  prohibiting  keeping  butcher  shops  open  on  Sunday,  though 
authorizing  sale  of  confectionery  and  tobacco. 

Cited  in  notes  (14  L.R.A. (N.S.)  259)  on  validity  of  classification  in  Sunday 
law;  (15  L.R.A. (N.S.)  649)  on  special  penalty  for  violation  of  Sunday  closing 
act;  (44  L.  ed.  U.  S.  716)  on  constitutionality  of  statutes  making  it  unlawful 
for  barbers  to  carry  on  business  on  Sunday;  (78  Am.  St.  Rep.  265)  on  acts 
which  legislature  may  declare  criminal. 

Distinguished  in  Morris  v.  Stout,  110  Iowa,  662,  50  L.  R.  A.  99,  78  N.  W.  843, 
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upholding  statute  making  it  misdemeanor  to  marry  a  woman  to  escape  prosecution 
for  seduction  and  thereafter  desert  her. 

Disapproved  in  State  v.  Sopher,  25  Utah,  324,  60  L.  R.  A.  470,  95  Am.  St.  Rep. 
845,  71  Pac.  482,  and  Ex  parte  Northrup,  41  Or.  495,  69  Pac.  445,  upholding  act 
forbidding  Sunday  barbering. 

Overruled  in  State  v.  Nichols,  28  Wash.  637,  69  Pac.  372,  upholding  statute  for- 
bidding, with  certain  exceptions,  opening  of  offices  or  stores  for  business  on  Sunday. 

34  L.  R.  A.  69,  CHEEVER  v.  PITTSBURG,  C.  &  L.  E.  R.  CO.  150  N.  Y.  59,  55 
Am.  St.  Rep.  646,  44  N.  E.  701. 

Judgment  for  plaintiff  on  verdict  in  third  trial  affirmed  in  50  App.  Div.  423,  64 
N.  Y.  Supp.  65. 
Constructive    notice;    duty    of    inquiry. 

Cited  in  Western  Nat.  Bank  v.  Faber,  29  Misc.  470,  62  N.  Y.  Supp.  82,  uphold- 
ing corporate  note  discounted  for  president  by  bank  without  inquiry,  where  pro- 
ceeds received  by  corporation  customarily  making  notes  in  such  form;  Buffalo 
Loan,  Trust  &  S.  D.  Co.  v.  Medina  Gas  &  Electric  Light  Co.  12  App.  Div.  206,  42 
N.  Y.  Supp.  781,  holding  failure  of  lender  to  secretary  of  corporation  on  faith  of 
its  bonds  to  inquire  as  to  his  authority  to  receive  the  money  not  fatal  to  recovery 
on  the  bonds  if  he  had  such  authority;  Manhattan  Sav.  Inst.  v.  New  York  Nat. 
Exch.  Bank,  53  App.  Div.  636,  65  N.  Y.  Supp.  757,  holding  bad  character  of  de- 
positor and  fact  that  account  was  opened  as  trustee  insufficient  to  put  bank  on 
inquiry  as  to  title  to  bonds  deposited  to  secure  loan;  Union  Nut  &  Bolt  Co.  v. 
Doherty,  32  Misc.  498,  66  N.  Y.  Supp.  405,  holding  inquiry  showing  makers  of 
note  given  "for  merchandise"  to  be  in  transportation  business  insufficient  to  in- 
form taker  that  it  was  made  outside  scope  of  business;  Ketcham  v.  Govin,  35 
Misc.  376,  71  N.  Y.  Supp.  991,  enforcing  check  taken  by  endorsee  in  course  of 
business,  though  procured  by  payee  by  fraud,  of  which  no  notice  chargeable  to 
endorsee;  Rochester  &  C.  Turnp.  Road  Co.  v.  Paviour,  164  N.  Y.  284,  52  L.  R.  A. 
794,  58  N.  E.  114,  holding  payee  of  corporate  checks  drawn  by  treasurer  in  pay- 
ment of  individual  debt  chargeable  with  knowledge  of  fraud;  First  Nat.  Bank  v. 
Weston,  25  App.  Div.  418,  49  N.  Y.  Supp.  542,  holding  discount  procured  by  payee 
of  note  bearing  indorsement  of  firm  by  single  member  gives  discounting  bank 
notice  of  accommodation  indorsement;  Eldridge  v.  Husted,  24  Misc.  179,  52  N.  Y. 
Supp.  681,  holding  evidence  that  principal  did  not  receive  proceeds  of  note  ad- 
missible against  party  taking  note  without  inquiry  from  agent  pretending  to 
have  authority;  Citizens'  Bank  v.  Rung  Furniture  Co.  76  App.  Div.  474,  78  N.  Y. 
Supp.  604.  holding  purchaser  of  note  charged  with  notice  of  its  infirmity  by  cir- 
cumstances siifficient  to  put  him  upon  inquiry;  Second  Nat.  Bank  v.  Weston,  172 
N.  Y.  255,  64  N.  E.  949,  holding  makers  of  accommodation  notes  liable  to  dis- 
counting bank,  which  acted  with  due  care  and  without  notice;  Royal  Bank  v. 
German-American  Ins.  Co.  58  Misc.  567,  109  N.  Y.  Supp.  822,  on  when  the  holder 
of  a  note  is  put  upon  inquiry  as  to  its  validity;  Re  Troy  &  C.  Shirt  Co.  136  Fed. 
428,  on  what  necessary  to  defeat  the  rights  of  the  holder  of  negotiable  paper 
taken  before  due;  Re  New  York  Car  Wheel  Works,  139  Fed.  427,  on  the  care 
required  of  the  purchaser  of  corporate  notes  before  maturity  from  an  officer  of  the 
corporation;  Hibbs  v.  Brown,  112  App.  Div.  224,  98  N.  Y.  Supp.  353,  on  sus- 
picion or  surmise  as  not  being  sufficient  to  put  a  holder  of  negotiable  paper  on 
inquiry;  Unaka  Nat.  Bank  v.  Butler,  113  Tenn.  585,  83  S.  W.  655,  holding  the 
title  of  a  purchaser  of  lost  negotiable  paper  taken  before  maturity  is  not  lost 
because  he  received  it  under  suspicious  circumstances;  Hamilton  Nat.  Bank  v. 
Upton,  100  App.  Div.  108,  91  N.  Y.  Supp.  475,  holding  mere  carelessness  would 
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not  defeat  the  rights  of  a  holder  of  a  note  in  the  absence  of  bad  faith  where  the 
note  was  pledged  by  one  having  it  to  sell;  Cluett  v.  Couture,  140  App.  Div.  835, 
125  N.  Y.  Supp.  813,  holding  that  one  taking  negotiable  paper  for  value  before 
maturity  without  actual  notice  of  any  defect  may  assume  that  relations  of 
parties  to  paper  are  what  they  appear  to  be. 

Cited  in  footnote  to  Lamson  v.  Beard,  45  L.R.A.  822,  which  holds  brokers  tak- 
ing from  bank  president  drafts  signed  by  him  for  individual  debt  not  bona  fide 
purchaser. 

Cited  in  notes  (29  L.R.A.  (N.S.)  358,  362)  on  circumstances  sufficient  to  put 
purchaser  of  negotiable  paper  on  inquiry;  (31  L.R.A.  (N.S.)  173,  174)  on  right 
of  taker  of  commercial  paper  of  corporation  for  officer's  individual  debt. 

Distinguished  in  Orr  v.  South  Amboy  Terra  Cotta  Co.  113  App.  Div.  104, 
98  N.  Y.  Supp.  1026,  holding  the  transferee  of  a  corporate  note  made  payable 
to  directors  of  the  corporation  is  not  put  upon  inquiry  as  to  its  validity;  Ward 
v.  City  Trust  Co.  192  N.  Y.  72,  84  N.  E.  585,  Reversing  117  App.  Div.  140,  102 
N.  Y.  Supp.  507,  holding  a  check  of  a  corporation  payable  to  the  order  of  the 
corporation  and  indorsed  in  the  corporate  name  by  the  president  when  delivered 
in  payment  of  a  personal  loan  to  the  president  was  sufficient  to  put  the  holder 
upon  notice  of  its  improper  use. 
Questions  for  jury. 

Cited  in  Cheever  v.  Pittsburgh,  S.  &  L.  E.  R,  Co.  28  App.  Div.  88,  50  N.  Y. 
Supp.  1067,  holding  notice  and  good  faith  of  purchaser  questions  for  jury,  where 
face  of  paper  and  previous  dealings  of  parties  sufficient  to  put  taker  on  inquiry; 
Wright  v.  Bartholomew,  66  App.  Div.  362,  72  N.  Y.  Supp.  706,  holding  good  faith 
of  party  purchasing  from  person  of  suspicious  character,  notes  fraudulently  ob- 
tained, question  for  jury;  First  Nat.  Bank  v.  Weston,  24  App.  Div.  233,  48  N.  Y. 
Supp.  403,  holding  good  faith  of  bank  discounting  accommodation  note  made  by 
single  member  of  partnership,  question  for  jury,  where  evidence  thereof  given  by 
plaintiff;  Second  Nat.  Bank  v.  Weston,  161  N.  Y.  525,  76  Am.  St.  Rep.  283,  55 
N.  E.  1080,  Reversing  31  App.  Div.  405,  52  N.  Y.  i>upp.  315,  holding  constructive 
notice  of  accommodation  not  imputable  as  matter  of  law  to  discounting  bank  by 
notice  that  firm  note,  issued  by  one  member,  had  been  "renewed"  to  makers ;  Bank 
of  Monongahela  Valley  v.  Weston,  172  N.  Y.  268,  64  N.  E.  946,  holding  that  rate 
of  discount  of  note  with  accommodation  indorsement  cannot  be  submitted  to  jury 
to  impeach  good  faith  of  bank  discounting  it;  Valley  Sav.  Bank  v.  Mercer,  97 
Md.  479,  55  Atl.  435,  holding  submission  of  question  of  good  faith  of  purchaser 
of  note  to  jury,  after  instruction  that  there  was  no  evidence  in  case  showing  bad 
faith,  erroneous. 
Burden  of  proof. 

Cited  in  Blair  v.  Hagemeyer,  26  App.  Div.  224,  49  N.  Y.  Supp.  965,  holding 
burden  on  maker  to  show  notice  to  purchaser,  in  due  course,  of  note  alleged  to 
have  been  diverted  by  payee;  Perth  Amboy  Mut.  Loan,  Homestead  &  Bldg.  Asso. 
v.  Chapman,  80  App.  Div.  562,  81  N.  Y.  Supp.  38,  holding  proof  of  circumstances 
tending  to  arouse  suspicion  of  gross  negligence  insufficient,  in  absence  of  proof  of 
bad  faith,  in  action  to  recover  bonds  alleged  to  have  been  fraudulently  obtained 
by  defendant's  vendor;  Karsch  v.  Pettier  &  S.  Mfg.  &  Improv.  Co.  82  App.  Div. 
233,  81  N.  Y.  Supp.  782,  holding  burden  of  proving  ultra  vires  is  on  business  cor- 
poration, where  note  proved  to  have  been  executed  by  president  and  indorsed  by 
authorized  secretary;  Capital  City  Brick  Co.  v.  Jackson,  2  Ga.  App.  775,  59  S. 
E.  92,  holding  the  burden  is  on  the  holder  of  a  note  executed  in  the  name  of  a 
corporation  by  the  president  to  himself  as  payee  to  show  it  to  be  in  fact  the  con- 
tract of  the  corporation;  Eisenberg  v.  Lefkowitz,  142  App.  Div.  574,  127  X.  Y. 
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Supp.  595,  holding  that  where  there  was  fraud  in  inception  of  note,  subsequent 
holder  has  burden  of  proving  that  he  was  bona  fide  holder  for  value  before  ma- 
turity; Miners  &  Merchants'  Bank  v.  Ardsley  Hall  Co.  113  App.  Div.  200,  99 
X.  Y.  Supp.  98,  on  the  burden  as  being  upon  the  holder  of  a  corporate  note  made 
payable  to  officers  of  to  prove  its  validity. 

Distinguished  in  Orr  v.  South  Amboy  Terra  Cotta  Co.  45  Misc.  351,  92  N. 
Y.  Supp.  521,  holding  the  burden  is  not  upon  the  transferee  of  a  corporate  note 
made  payable  to  directors  to  prove  its  validity. 

34  L.  R.  A.  76,  FARMERS'  LOAN  &  T.  CO.  v.  NEW  YORK  &  N.  R.  CO.   150 
N.  Y.  410,  55  Am.  St.  Rep.  689,  44  N.  E.  1043. 

Motion  for  restitution  on  calendar  denied  in  168  N.  Y.  668,  61  N.  E.  1129. 

Cited  historically  in  95  App.  Div.  623,  88  N.  Y.  Supp.  1099  (dissenting  opin- 
ion), majority  sustaining  a  refusal  to  permit  amendment  of  complaint  upon 
new  trial. 

Followed  in  later  action  in  Federal  court  in  DeNeufville  v.  New  York  &  N.  R. 
Co.  26  C.  C.  A.  307,  51  U.  S.  App.  374,  81  Fed.  11. 

Injunction  pendente  lite  against  sale  and  issue  of  more  bends  refused  in  De- 
Neufville v.  New  York  &  N.  R.  Co.  84  Fed.  391. 
Control  of  one   corporation   by  another. 

Cited  in  Jacobus  v.  American  Mineral  Water  Mach.  Co.  38  Misc.  373,  77  N.  Y. 
Supp.  898,  holding  minority  stockholder  entitled  to  equitable  relief  against 
competing  company  controlling  stock  and  sacrificing  business  of  plaintiff's  com- 
pany; McLeary  v.  Erie  Teleg.  &  Teleph.  Co.  38  Misc.  8,  76  N.  Y.  Supp.  712, 
holding  minority  stockholder  entitled  to  injunction  against  vote  of  majority 
stock  controlled  by  different  corporation,  to  repudiate  dividend  agreement;  Hal- 
lenborg  v.  Greene,  66  App.  Div.  596,  73  N.  Y.  Supp.  403,  enjoining  fulfilment  of 
conspiracy  of  resident  directors  of  foreign  corporation  to  transfer  its  property 
without  consideration  to  rival  company;  Sidell  v.  Missouri  P.  R.  Co.  24  C.  C. 
A.  219,  51  U.  S.  App.  1,  78  Fed.  727,  holding  rent  under  lease  voted  to  itself 
by  independent  corporation  owning  majority  stock,  subject  to.  claim  of  creditor 
of  lessor  corporation;  Lange  v.  Burke,  69  Ark.  90,  61  S.  W.  165,  holding  claims  of 
corporation,  majority  of  stock  of  which  owned  by  majority  stockholder  of  in- 
solvent corporation,  entitled  to  payment  on  equal  basis  with  claims  of  other 
creditors  out  of  latter's  assets;  Niles  v.  New  York  C.  &  H.  R.  R.  Co.  176  N.  Y. 
126,  68  N.  E.  142,  Affirming  69  App.  Div.  146,  74  N.  Y.  Supp.  617,  Which  Af- 
firmed 35  Misc.  69,  71  N.  Y.  Supp.  271,  holding  action  for  damages  against  cor- 
poration obtaining  control  of  majority  stock  in  another,  and  fraudulently  de- 
preciating latter,  not  maintainable  by  stockholder  not  suffering  special  damage; 
United  States  v.  Northern  Securities  Co.  120  Fed.  726,  holding  illegal,  organiza- 
tion of  corporation  to  purchase  shares  in,  and  control  policy  of,  two  competing 
railroad  corporations;  Senior  v.  New  York  City  R.  Co.  Ill  App.  Div.  48,  97  N. 
Y.  Supp.  645  (dissenting  opinion),  on  right  of  one  corporation  to  own  the  ma- 
jority of  stock  in  a  similar  corporation. 

Cited  in  footnote  to  Richmond  &  I.  Constr.  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co. 
34  L.  R.  A.  625,  which  holds  that  contracts  of  construction  company  controlling 
railroad  company  with  same  stockholders  do  not  operate  as  those  of  latter  com- 
pany.' 

Cited  in  notes  (33  L.R.A.  792)  on  contracts  between  corporations  having 
common  directors  or  officers;  (44  L.  ed.  U.  S.  66)  on  power  of  corporation  to 
purchase  stock  of  other  corporations  for  purpose  of  controlling  their  management. 

Distinguished  in  Robotham  v.  Prudential  Ins.  Co.  64  N.  J.  Eq.  689   53  Atl.  842, 
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holding   purchase   of  controlling   interest   in   trust   company   by   insurance   com- 
pany paying  more  than  twice  book  value  of  the  stock  not  authorized  as  "an 
investment." 
Misuse  of  corporate   property. 

Distinguished  in  Lewisohn  Bros.  v.  Anaconda  Copper  Min.  Co.  26  Misc.  628, 
56  N.  Y.  Supp.  807,  refusing  to  enjoin  private  sale  of  corporate  property  approved 
by  directors  and  majority  stockholders,  where  full  value  received  though  higher 
bid  subsequently  made;  Rothchild  v.  Memphis  &  C.  R.  Co.  51  C.  C.  A.  315,  113 
Fed.  481,  refusing  to  set  aside  sale  of  corporate  property  to  majority  stockholder 
who  does  not  control  or  mismanage  its  business  for  his  own  benefit;  Windmuller 
v.  Standard  Distilling  &  Distributing  Co.  114  Fed.  494,  refusing  to  enjoin  dis- 
solution of  corporation  pursuant  to  requisite  two-third  stock  vote,  at  suit  of 
minority  stockholder;  Luther  v.  C.  J.  Luther  Co.  118  Wis.  123,  99  Am.  St.  Rep. 
977,  94  N.  W.  69,  holding  sale  of  unissued  stock  by  minority  faction  of  board  of 
directors  to  confederate  to  carry  out  their  policy,  void. 
Procedure. 

Cited  in  Gray  v.  Fuller,  17  App.  Div.  34,  44  N.  Y.  Supp.  883,  holding  action 
against  directors,  majority  stockholders,  and  their  agents  to  enjoin  various  in- 
dividual acts  forming  single  scheme  to  depreciate  corporate  property,  not  multi- 
farious; Flynn  v.  Brooklyn  City  R.  Co.  158  N.  Y.  508,  53  N.  E.  520,  holding  ac- 
tion to  annul  fraudulent  lease  cannot  be  brought  by  stockholder  in  his  own  name 
without  prior  demand  on  corporation  to  annul  same;  Ryan  v.  Williams,  100  Fed. 
174,  refusing  preliminary  injunction  against  sale  of  stock,  enabling  consolidation 
with  antagonistic  corporation  prior  to  proof  of  injury;  Rosenbaum  v.  Rice,  36 
Misc.  413,  73  N.  Y.  Supp.  714,  permitting  examination  before  trial  of  president 
and  directors  of  corporation  by  minority  stockholders  in  trust  to  prevent  fraudu- 
lent transfer  of  corporate  property,  where  failure  to  state  sources  of  knowledge  as 
to  essential  facts  of  complaint  is  due  to  exclusive  knowledge  by  president. 

Distinguished  in  Drake  v.  New  York  Suburban  Water  Co.  36  App.  Div.  279,  55 
N.  Y.  Supp.  225,  refusing  to  set  aside  foreclosure  sale  of  after-acquired  property 
subjected  to  mortgage  by  consolidation  agreement  with  independent  corporation, 
where  stockholder  may  intervene  in  foreclosure  proceedings;  Atlantic  Trust  Co. 
v.  New  York  City  Suburban  Water  Co.  75  App.  Div.  359,  78  N.  Y.  Supp.  120, 
refusing  to  allow  intervention  of  stockholder  in  foreclosure  proceedings  seven 
years  after  judgment,  to  contest  lien  of  mortgage  on  after-acquired  property. 
Status  of  member  of  corporation. 

Cited  in  Hyde  v.  Equitable  Life  Assur.  Soc.  61  Misc.  526,  116  N.  Y.  Supp.  219, 
on  participation  in  corporate  dealings  in  one  capacity  as  affecting  rights  of  in- 
dividual  seeking  to  litigate  in  a  different  capacity  with   regard  to  the  same 
transaction. 
Riftbts  and  duties  of  majority  atockholdera. 

Cited  ifl  Kelly  v.  Fahrney,  145  111.  App.  97,  on  the  duty  required  of  stockhold- 
ers in  the  management  of  corporate  affairs;  Louisville  &  N.  R.  Co.  v.  Coulter, 
331  Fed.  308,  as  recognizing  the  fact  that  the  ownership  of  the  majority  of 
corporate  stock  gives  one  the  control  of  the  corporation ;  Trask  v.  Chase,  107 
Me.  144,  77  Atl.  698,  holding  that  it  is  fraud  for  majority  of  directors  to  take 
advantage  of  temporary  ascendancy  in  board  of  directors  to  so  manipulate  sale 
and  issue  of  stock  as  to  oust  control  from  majority  of  stockholders. 

Cited  in  note  (16  L.R.A. (N.S.)  895)  on  right  of  majority  stockholder  to  pur- 
chase or  lease  corporate  property. 
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RiR-htn   of   minority    stockholder*. 

Cited  in  Continental  Ins.  Co.  v.  New  York  &  H.  R.  Co.  103  App.  Div.  299,  93 
N.  Y.  Supp.  27;  O'Connor  v.  Virginia  Passenger  &  Power  Co.  46  Misc.  534,  92 
N.  Y.  Supp.  525;  Jones  v.  Missouri-Edison  Electric  Co.  75  C.  C.  A.  631,  144 
Fed.  771;  Wheeler  v.  Abilene  Nat.  Bank  Bldg.  Co.  16  L.R.A.(N.S.)  897,  89 
C.  C.  A.  477,  159  Fed.  394,  14  Ann.  Cas.  917;  Wormser  v.  Metropolitan  Street 
R.  Co.  98  App.  Div.  34,  90  N.  Y.  Supp.  714, — on  minority  stockholder  as  being 
entitled  to  relief  against  the  inequitable  acts  of  majority  stockholders;  Rob- 
inson v.  New  York,  W.  &  B.  R.  Co.  123  App.  Div.  355,  108  N.  Y.  Supp.  91  (dis- 
senting opinion),  on  the  right  of  a  minority  stockholder  to  enjoin  the  sale  of 
corporate  property;  Russell  v.  Washington  L.  Ins.  Co.  62  Misc.  413,  115  N.  Y. 
Supp.  950,  on  minority  stockholder  as  being  entitled  to  enjoin  the  transfer  of 
corporate  property  to  another  corporation  having  the  same  stockholders;  Colby 
v.  Equitable  Trust  Co.  55  Misc.  359,  106  N.  Y.  Supp.  801,  holding  the  merger 
of  two  corporations  having  common  directors  and  stockholders  might  be  en- 
joined at  the  suit  of  a  minority  stockholder  where  in  fraud  of  his  rights;  Blais 
v.  Brazeau,  25  R.  I.  421,  56  Atl.  186,  holding  a  sale  of  corporate  property  to  a 
majority  of  the  stockholders  at  an  inadequate  price  might  be  set  aside  at  the 
instance  of  the  minority  stockholders;  Hinds  v.  Fishkill  &  M.  Equitable  Gas  Co. 
!>6  App.  Div.  17,  88  N.  Y.  Supp.  954,  holding  a  minority  stockholder  is  entitled 
to  relief  where  the  directors  and  majority  stockholders  sell  the  corporate  assets 
to  another  corporation  organized  by  them  and  of  which  they  are  the  directors 
and  stockholders,  for  an  inadequate  price. 
Relationship  between  minority  and  majority. 

Cited  in  White  v.  Kincaid.  149  N.  C.  420,  23  L.R.A.  (N.S.)  1179,  128  Am.  St. 
Rep.  663,  63  S.  E.  109 ;  Continental  Ins.  Co.  v.  New  York  &  H.  R.  Co.  187  N.  Y. 
239,  79  N.  E.  1026, — on  the  trust  relationship  existing  between  majority  and 
minority  stockholders;  MacArdell  v.  Olcott,  189  N.  Y.  392,  82  N.  E.  161  (dis- 
senting opinion ) ,  concerning  the  conflicting  rights  of  majority  and  minority 
stockholders:  Kidd  v.  New  Hampshire  Traction  Co.  74  N.  H.  178,  66  Atl.  127, 
on  the  relationship  between  common  stockholders  and  preferred  stockholders 
as  being  one  of  trust. 
Maturity  of  corporate  mortgage. 

Distinguished  in  Atlantic  Trust  Co.  v.  Crystal  Water  Co.  72  App.  Div.  546, 
76  N.  Y.  Supp.  647,  holding  demand  of  payments  of  interest  coupons  on  portion 
of  mortgage  bonds  matures  principal  debt,  where  demand  by  all  bondholders  not 
stipulated  for. 
Dne   process    of   law. 

Cited  in  Williams  v.  Port  Chester,  72  App.  Div.  513,  76  N.  Y.  Supp.  631,  de- 
nying constitutionality  of  statute  relieving  municipality  from  liability  for  in- 
juries due  to  its  negligence,  except  where  claim  presented  within  thirty  days. 

34  L.  R.  A.  87,  PRINE  v.  PRINE,  36  Fla.  676,  18  So.  781. 
Allowance    of    alimony. 

Cited  in  Smith  v.  Smith,  51  S.  C.  385,  29  S.  E.  227,  upholding  interlocutory  or- 
der for  alimony  pendente  lite  at  chambers  in  action  for  permanent  alimony;  Hall 
v.  Hall,  77  Miss.  744,  27  So.  636,  allowing  counsel  fees  to  wife  on  husband's  ap- 
peal from  allowance  of  alimony  pendente  lite. 
Marriage    of    party    non    compos    mentis. 

Cited  in  notes   (40  L.R.A.  740)   on  marriage  of  person  when  insane;    (3  L.R.A. 
(X.S.)    247)   on  effect  of  removal  of  impediment  to  marriage  after  cohabitation 
begun;    (79  Am.  St.  Rep.  377)   on  what  marriages  are  void. 
L.R.A.  Au.  Vol.  IV.— 69. 
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Jiirigdiction    of   appellate    conrt    in    divorce    proceedings. 

Cited  in  Lane  v.  Lane,  26  App.  D.  C.  237,  6  Ann.  Cas.  683,  holding  the  ap- 
pellate court  might  on  an  appeal  in  divorce  proceedings  entertain  a  motion  by 
appellee  for  an  order  making  an  allowance  for  attorneys'  fees  where  .shown  tliat 
she  was  in  needy  circumstances;  Hall  v.  Hall,  77  Miss.  744,  27  So.  636,  holding 
to  same  effect;  Holcomb  v.  Holcomb,  49  Wash.  503,  95  Pac.  1091,  holding  pend- 
ing an  appeal  from  a  judgment  of  divorce  granted  a  wife  the  supreme  court  had 
jurisdiction  of  a  motion  praying  for  alimony  pendente  lite  and  attorney's  fees; 
Duxstad  v.  Duxstad,  16  Wyo.  401,  94  Pac.  463,  15  Ann.  Cas.  228,  holding  same 
on  an  appeal  by  wife  from  judgment  denying  wife  a  divorce;  Smith  v.  Smith, 
51  S.  C.  385,  29  S.  E.  227,  on  jurisdiction  of  appellate  court  to  grant  alimony 
pendente  lite;  Maxwell  v.  Maxwell,  67  W.  Va.  128,  27  L.R.A.(N.S.)  712,  67  S. 
E.  379,  holding  that  appellate  court  has  no  power  to  award  alimony  necessary 
pending  appeal  in  divorce  suit. 

Cited  in  note  (27  L.R.A.  (N.S.)  714)  on  jurisdiction  to  award  temporary  ali- 
mony, suit  money,  and  counsel  fees  pending  appeal. 

34  L.  R.  A.  92,  DU  BOIS  v.  DU  BOIS  CITY  WATERWORKS  CO.  176  Pa.  430, 

53  Am.  St.  Rep.  678,  35  Atl.  248. 
Rescission  of  contract. 

Cited  in  Troy  Water  Co.  v.  Troy,  200  Pa.  457,  50  Atl.  259,  enjoining  borough 
from  instalation  of  independent  water  plant  after  execution  of  contract  with 
water  company  for  supply,  although  supply  inadequate;  Petry  v.  Clark,  28  Pa. 
Co.  Ct.  538,  refusing  to  cancel  deed  of  trust  by  husband  for  benefit  of  wife,  where 
not  executed  through  fraud,  accident,  or  mistake;  Seymour  Water  Co.  v. 
Seymour,  163  Ind.  129,  70  N.  E.  514,  on  what  necessary  to  be  shown  in  order 
to  obtain  the  rescission  and  cancelation  of  a  contract;  Boeckler  Lumber  Co.  v. 
Cherokee  Realty  Co.  135  Mo.  App.  720,  116  S.  W.  452,  holding  a  contract  be- 
tween a  contractor  and  a  lumber  dealer  for  a  quantity  of  lumber  would  not  be 
rescinded  because  the  lumber  dealer  made  a  mistake  in  one  item  so  that  he 
thought  he  was  furnishing  less  than  he  really  was  for  a  certain  sum ;  Petry  v. 
Clark,  12  Pa.  Dist.  R.  251,  holding  a  contract  by  which  husband  conveyed  half 
o*  his  property  in  trust  for  the  use  of  his  wife,  so  she  would  not  leave  home 
would  not  be  rescinded  where  she  subsequently  left  because  of  his  inhuman  treat- 
ment there  being  no  fraud;  Kriwitski  v.  Dansiewicz,  14  Luzerne  Leg.  Reg.  Rep. 
311,  on  mental  weakness  as  grounds  for  equitable  interference  with  the  perform- 
ance of  a  contract:  Wilkensburgh  v.  Pennsylvania  Water  Co.  39  Pittsb.  L.  J.  X. 
S.  138,  holding  that  contract  with  water  company  might  be  reformed  as  to 
rates  to  meet  changed  conditions  and  circumstances. 

Cited  in  footnotes  to  West  v.  Bechtel,  51  L.  R,  A.  791,  which  holds  contract 
not  abandoned  by  purchaser's  breach  of  agreement  to  pay  for  each  shipment  as 
received:  Bigham  v.  Madison.  47  L.  R.  A.  267,  which  authorizes  rescission  for 
mutual  mistake  as  to  location  of  boundary  lines  pointed  out  by  vendor. 

Cited  in  notes  (61  L.R.A.  87)  on  establishment  and  regulation  of  municipal 
water  supply;  (117  Am.  St.  Rep.  232)  on  mistakes  for  which  written  instru- 
ments may  be  canceled  or  corrected  in  equity;  (81  Am.  St.  Rep.  479,  484)  on 
liability  of  water  companies. 

Distinguished  in  United  States  Waterworks  Co.  v.  Du  Bois,   176  Pa.  443,  35 
Atl.  251,  holding  quantum  meruit  at  contract  price  recoverable  for  water  used 
by  borough   after   rescission   of   contract. 
Statutory    penalty    for    turning    on    water. 

Cited  in  Tyrone  Gas  &  Water  Co.  v.  Burley,   19  Pa.  Super.  Ct.  354,  holding 
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plumber  and  committee  of  borough   council,  forcibly   turning  on   water   supply, 
subject  to  statutory  penalty,  although  acting  under  resolution  of  council. 
Collateral  attack  on  corporate  existence. 

Cited  in  Olyphant  Sewage-Drainage  Co.  v.  Olyphant,  196  Pa.  556,  46  Atl.  896, 
overruling  defense  attacking  plaintiff's  corporate  existence,  in  suit  to  enjoiu  in- 
terference with  construction  of  sewers. 
Powers  of  municipal  corporations. 

Distinguished  in  Van  Voorhis  v.  Pittsburg  &  C.  Street  R.  Co.  34  Pittsb.  L. 
J.  N.  S.  154,  denying  power  of  municipal  corporation  to  grant  franchise  to 
railroad  company  to  lay  tracks  in  streets  not  included  in  its  charter;  Van 
Voohis  v.  Pittsburgh  &  C.  Street  R.  Co.  13  Pa.  Dist.  R.  723,  9  North.  Co.  Rep. 
329,  holding  abutting  owners  might  enjoin  a  street  railway  company  from  erect- 
ing feed  wire  poles  along  a  street  on  the  authority  of  the  municipality,  where 
street  not  on  the  charter  route  of  the  line. 

34  L.  R.  A.  94,  KLEIN  v.  LIVINGSTON  CLUB,  177  Pa.  224,  55  Am.  St.  Rep. 

717,  35  Atl.  606. 
Sales  of  intoxicating-  liquor  by  clnb. 

Cited  in  Com.  v.  Smith,  2  Pa.  Super.  Ct.  485,  denying  violation  of  liquor  law, 
where  liquor  obtained  and  paid  for  without  profit  at  bona  fide  club;  Com.  v. 
Brem,  5  Pa.  Super.  Ct.  109,  sustaining  indictment  for  unlicensed  sale  of  liquor 
on  Sunday  under  guise  of  club  distribution;  Com.  v.  Pefferman,  12  Pa.  Super.  Ct. 
205,  holding  proof  of  incorporation  for  club,  and  of  distribution  bona  fide  among 
members  only,  competent  on  trial  for  selling  liquor  without  license;  Com.  v. 
Smith,  39  W.  N.  C.  184,  holding  the  dispensing  of  intoxicating  liquors  to  mem- 
bers by  a  bona  fide  social  club  was  not  a  sale  within  the  meaning  of  an  act 
requiring  a  license  for  the  sale  of  intoxicating  liquors;  Cuzner  v.  California 
Club,  155  Cal.  305,  20  L.R.A. (N.S.)  1096,  TOO  Pac.  868,  holding  a  member  of  a 
bona  fide  social  club  could  not  enjoin  the  serving  of  intoxicating  liquor  at  the 
club  on  the  grounds  that  it  violated  an  ordinance  imposing  a  license  for  such 
sale,  where  the  furnishing  of  liquors  to  members  and  guests  was  a  mere  inci- 
dent of  the  club;  Com.  v.  Hutz,  38  Pa.  Co.  Ct.  106,  holding  that  furnishing 
liquor  by  unincorporated  lodge  or  club  to  its  members  at  profit  is  sale 
within  meaning  of  law;  Re  Casoli  Mut.  Relief  Soc.  19  Pa.  Dist.  R.  544,  holding 
that  if  purpose  of  incorporation  of  social  club  is  to  evade  license  laws  and  to- 
sell  liquor  to  members,  charter  will  be  refused. 

Cited  in  footnotes  to  Mohrmann  v.  State,  43  L.  R,  A.  398,  which  holds  social 
club  in  which  liquor  sold,  within  statute  against  tippling  houses  open  on  Sun- 
day ;  State  ex  rel.  Stevenson  v.  Law  &  Order  Club,  62  L.  R.  A.  885,  which 
denies  right  of  social  club,  without  license,  to  dispense  liquors  to  members  in 
exchange  for  checks  given  them  on  payment  of  special  assessments. 

Cited  in  notes  (12  L.R.A. (N.S.)  520)  on  applicability  of  Iiqu6r  laws  to  social 
club  (68  Am.  St.  Rep.  861)  on  jurisdiction  of  equity  over  voluntary  unin- 
corporated associations. 

Distinguished  in  United  States  v.  Alexis  Club.  98  Fed.  728,  9  Pa.  Dist.  R.  39, 
holding  social  club  liable  to  Federal  tax  upon  retail  liquor  dealers :  Ada  County 
v.  Boise  Commercial  Club,  20  Idaho,  439,  38  L.R.A. (N.S.)  101,  118  Pac.  ]086t 
holding  that  distribution  of  liquor  to  members  of  club  at  wholesale  prices  with- 
out pecuniary  profit  to  club  is  sale  under  statute. 

Disapproved  in  Creighton  v.  People,  36  Colo.  317,  83  Pac.  1057.  holding  the 
manager  of  an  alleged  social  club  might  be  convicted  of  selling  intoxicating 
liquors  without  a  license  where  the  evidence  showed  a  sale  of  a  prohibited  quan- 
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tity  to  a  nonmember;  Manning  v.  Canon  City,  45  Colo.  578,  23  L.R.A.  (X.S.) 
195,  101  Pac.  978,  holding  the  dispensing  of  intoxicating  liquors  by  a  social 
club  to  its  members  at  a  fixed  price  constituted  a  sale  in  violation  of  an  ordi- 
nance prohibiting  the  sale  of  intoxicating  liquors;  State  ex  rel.  Young  v.  Minne- 
sota Club,  106  Minn.  523,  20  L.R.A.(N.S.)  1105,  119  N.  W.  494;  South  Shore 
Country  Club  v.  People,  228  111.  83,  12  L.R.A.(N.S.)  525,  119  Am.  St.  Rep.  417, 
81  N.  E.  805,  10  Ann.  Cas.  383,  holding  an  incorporated  social  club  which  dis- 
penses intoxicating  liquors  to  its  members  is  within  the  meaning  of  an  act 
requiring  a  license  for  the  sale  of  intoxicating  liquors. 
Social  clnb  it««  vendor  of  goods. 

Cited  in  Union  League  v.  Ransley,  39  Pa.  Super.  Ct.  518,  holding  an  incorpo- 
rated  social   club   was   not   required   to   pay   a   mercantile    tax    as    vendors    of 
merchandise  because  it  maintained  a  restaurant  and  purchased  cigars  for  the 
benefit  of  members. 
Right    to    impose   conditions    on    granting    of    license. 

Cited  in  Re  Indiana  County  Licenses,  6  Pa.  Dist.  R.  363,  imposing  conditions 
on  which  license  to  sell  liquor  granted. 
Injunction   to  prevent  crime. 

Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  M'Connell,  82  Fed.  78,  enjoining  sale 
of  tickets  by  scalpers  though  such  sale  punishable  as  crime;  Strasburg  Twp.  v. 
Smeltz,  27  Lane.  L.  Rev.  357,  holding  that  township  supervisors  may  by  injunc- 
tion prevent  adjoining  landowner  from  interfering  with  drainage  of  road  al- 
though his  action  might  be  punished  as  crime. 

Cited  in  footnote  to  State  v.  O'Leary,  52  L.  R,  A.  299,  which  denies  state's 
Tight  to  injunction  to  suppress  gambling  house. 

Cited  in  note  (3  L.R.A.  (N.S.)  624)  on  injunction  against  commission  of  crime 
when  property  right  involved. 

34  L.  R.  A.  97,  STATE  ex  rel.  WINEMAN  v.  DAHL,  6  N.  D.  81,  68  N.  W.  418. 
Constitutional   amendments. 

Cited  in  Hays  v.  Hays,  5  Idaho,  159.  47  Pac.  732,  holding  that  amendment  to 
Constitution  may  be  proposed  by  joint  resolution  of  legislature;  McConaughty 
v.  Secretary  of  State,  106  Minn.  402,  119  N.  W.  408,  holding  courts  had  juris- 
diction to  determine  whether  a  constitutional  amendment  had  been  legally  sub- 
taitted  and  adopted. 

Cited  in  footnotes  to  State.  Bott,  Prosecutor,  v.  Wurts,  45  L.  R.  A.  251,  which 
holds  provision  for  counting  uncanceled  propositions  for,  and  canceled  proposi- 
tions against,  constitutional  amendments  sufficient  submission  to  separate  votes; 
Com.  ex  rel.  Elkin  v.  Griest,  50  L.  R,  A.  568,  which  holds  governor's  approval 
of  proposed  constitutional  amendment  unnecessary. 
Resolution  distinguished  from  statute. 

Cited  in  footnote  to  Mullan  v.  State,  34  L.  R.  A.  262.  which  holds  concurrent 
resolution  of  legislature  ratifying  appointment  by  governor  not  "express  authority 

Of    law." 
Man  damns. 

Cited  in  Norris  v.  Cross,  25  Okla.  318,  105  Pac.  1000,  holding  that  mandamus 
may  issue  to  compel  executive  officer  to  perform  ministerial  act.  which  does  not 
involve  exercise  of  discretion. 

Cited  in  note  (58  L.  R.  A.  855)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 
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34  L.  R.  A.  100,  STATE  v.  HARRINGTON,  68  Vt.  622,  35  Atl.  515. 
Validity    of    license    taxes. 

Cited  in  Hill  v.  Abbeville,  59  S.  C.  428,  38  S.  E.  11,  holding  unconstitutional, 
license  tax  discriminating  between  members  of  same  class;  State  v.  Bevins,  70 
Vt.  579,  41  Atl.  655,  denying  validity  of  license  charge  so  excessive  as  to  amount 
to  tax  for  revenue;  Levy  v.  State,  161  Ind.  261,  68  N.  E.  172,  upholding  act  for- 
bidding transaction  of  business  by  transient  merchants,  without  a  license;  State 
v.  Shedroi,  75  Vt.  283,  63  L,  R.  A.  181,  98  Am.  St.  Rep.  825,  54  Atl.  1081,  holding 
discrimination  in  peddler's  license  act  in  favor  of  honorably  discharged  sol- 
diers unconstitutional. 

Cited  in  footnotes  to  Minnesota  ex  rel.  Luria  v.  Wagener,  38  L.  R.  A.  677, 
which  holds  invalid,  statute  requiring  license  for  peddling,  which  exempts  persons 
following  specified  occupations  who  sell  their  own  products;  State  v.  Garbroski,  56 
L.  R.  A.  570,  which  holds  void,  statute  exempting  veterans  from  requirement 
for  peddling  license;  Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which  holds 
void,  exemption  from  license  tax  of  contractors  and  real-estate  dealers,  but  not 
others,  whose  business  less  than  $1,000;  Bessette  v.  People,  56  L.  R.  A.  558, 
which  holds  void,  requirement  that  horseshoers  practise  business  for  four  years, 
submit  to  examination,  and  pay  license  fee;  Harrodsburg  v.  Renfro,  51  L.  R. 
A.  897,  which  holds  void,  ordinance  imposing  greater  license  tax  for  sale  of  li- 
quors on  main  street  of  town  than  elsewhere;  Morton  v.  Macon,  50  L.  R.  A.  485, 
which  denies  power  to  subject  to  prohibitory  license  tax,  business  of  loaning 
money  on  household  furniture;  Banta  v.  Chicago,  40  L.  R.  A.  611,  which  requires 
uniformity  of  license  taxes  on  occupations,  only  as  to  class  on  which  it  operates; 
Knisely  v.  Cotterel,  50  L.  R.  A.  87,  which  sustains  statute  fixing  different  rates 
of  license  for  retailers,  wholesalers,  and  sellers  on  board  of  trade;  Rosenbloom  v. 
State,  57  L.  R.  A.  923,  which  sustains  license  tax  on  peddlers,  though  venders 
of  own  products  exempt;  Singer  Mfg.  Co.  v.  Wright,  35  L.  R.  A.  497,  which  sus- 
tains state  statute  requiring  every  company  selling  sewing  machines  in  state  to 
pay  license  tax;  Stull  v.  De  Mattos,  51  L.  R.  A.  892,  which  sustains  license 
tax  of  $25  per  day  on  sales  of  merchandise  at  auction ;  Price  v.  People,  55  L. 
R.  A.  588,  which  sustains  license  fee  on  employment  agencies;  People  ex  rel. 
Valentine  v.  Coolidge,  50  L.  R.  A.  493,  which  holds  void,  act  requiring  large 
bond  from  merchants  selling  farm  produce. 

Cited  in  note    (129  Am.  St.  Rep.  270,  278)    on  constitutional  limitations  on 
power  to  impose  license  or  occupation  taxes. 
Limitations   as    to    exercise    of    police    power. 

Cited  in  Adams  Exp.  Co.  v.  State,  161  Ind.  346,  67  N.  E.  1033,  upholding  as 
valid  exercise  of  police  power,  statute  forbidding  discrimination  by  express  com- 
panies; State  v.  Scampini,  77  Vt.  116,  59  Atl.  201,  holding  the  regulation  of  the 
sale  of  intoxicating  liquors  is  within  the  police  power  of  the  legislature;  State 
v.  Durein,  70  Kan.  40,  15  L.R.A.(N.S.)  951,  80  Pac.  987,  on  its  being  within  the 
power  of  the  legislature  to  prohibit  the  sale  of  intoxicating  liquors;  State  v. 
Reynolds,  77  Conn.  134,  58  Atl.  755,  holding  a  statute  prohibiting  the  sale  or 
exhibition  of  certain  articles  within  a  specific  distance  from  fair  grounds  was 
a  valid  exercise  of  the  police  power;  State  v.  Feingold,  77  Conn.  333,  59  Atl. 
211,  holding  an  act  requiring  itinerant  vendors  to  make  a  deposit  of  a  specific  sum 
with  the  state  treasurer  besides  taking  out  a  license  in  both  state  and  the  munici- 
palities is  not  unconstitutional:  State  v.  Abraham,  78  Vt.  35,  61  Atl.  766,  holding 
an  act  forbidding  unlicensed  pharmacists  to  practice  is  invalid  by  a  discrimination 
made  in  favor  of  widows  of  pharmacists  and  their  administrators;  McGuire  v. 
Chicago,  B.  &  Q.  R.  Co.  131  Iowa,  354,  33  L.R.A.(N.S.)  714,  108  N.  W.  902,  on  the 
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nature  of  the  police  power  of  the  state;  Wolf  v.  Smith,  149  Ala.  464,  9  L.R.A. 
(N.S.)  347,  42  So.  824,  on  the  extent  to  which  the  police  power  may  be  exercised; 
Young  v.  Lemieux,  79  Conn.  440,  20  L.R.A. (N.S.)  164,  129  Am.  St.  Rep.  19;:.  »;r, 
Atl.  436,  8  Ann.  Cas.  452,  on  validity  of  an  exercise  of  the  police  power;  State  v 
Haskell,  84  Vt.  438,  34  L.R.A. (N.S.)  291,  79  Atl.  852,  holding  that  legislative 
determination  of  necessity  of  statute  prohibiting  casting  of  mill  refuse  into 
stream  for  protection  of  food  fish,  is  conclusive  upon  courts. 

Cited  in  footnote  to  Bailey  v.  People,  54  L.  R.  A.  839,  which  holds  void,  re- 
striction on  number  that  lodging-house  keepers  may  permit  to  occupy  one 
room. 

Cited  in  note  (78  Am.  St.  Rep.  237)  on  acts  which  legislature  may  declare 
criminal. 

34  L.  R.  A.  105,  NORFOLK  &  W.  R.  CO.  v.  COM.  93  Va.  749,  57  Am.  St.  Rep. 

827,  24  S.  E.  837. 
Acts  affecting  interstate  commerce. 

Cited  in  Johnson  v.  Southern  P.  Co.  54  C.  C.  A.  518,  117  Fed.  472,  holding 
moving  of  empty  car  in  yards  not  moving  interstate  traffic,  within  act  requiring 
equipment  of  cars  with  automatic  couplers;  Larabee  Flour  Mills  Co.  v.  Missouri 
P.  R.  Co.  74  Kan.  818,  88  Pac.  72,  holding  the  switching  of  cars  loaded  for  points 
beyond  the  state  but  independent  of  the  contract  of  shipment  is  within  tlie 
control  of  the  state;  Missouri,  K.  &  T.  R.  Co.  v.  Nelson,  39  Tex.  Civ.  App.  271. 
87  S.  W.  706,  holding  a  statute  making  railroad  companies  liable  for  negligence 
of  fellow  servants  was  not  an  interference  with  the  regulation  of  interstate  com- 
merce. 

Cited  in  footnote  to  Central  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  63  L.  R. 
A.  213,  which  denies  power  of  state  to  require  delivery  of  interstate  freight  to 
connecting  carrier  within  its  borders  to  enable  freight  to  reach  particular  depot. 

Cited  in  note  (60  L.  R.  A.  645)  on  corporate  taxation  and  the  commerce  clause. 

Distinguished  in  Adkins  v.  Richmond,  98  Va.  103,  47  L.  R.  A.  588,  81  Am.  St. 
Rep.  702,  34  S.  E.  967,  denying  validity  of  license  tax  on  broker  selling  by  sam- 
ple solely  for  nonresident  owners. 
Constitutionality   of    Sunday    or   holiday    laws. 

Cited  in  footnote  to  Watson  v.  Thomson,  59  L.  R.  A.  602,  which  denies  city's 
power  to  prevent  carrying  on  of  lawful  avocation  on  Christmas  day. 

Cited  in  note  (78  Am.  St.  Rep.  264,  266)  on  acts  which  legislature  may  declare 
criminal. 

34  L.  R.  A.  110,  GREENE  v.  GREENE,  49  Neb.  546,  59  Am.  St.  Rep.  560,  68 

N.  W.  947. 
Alimony. 

Cited  in  Willits  v.  Willits,  76  Neb.  234,  5  L.R.A. (N.S.)  771,  107  N.  W.  379.  14 
Ann.  Cas.  883,  on  right  to  the  recovery  of  permanent  alimony  in  divorce  proceed- 
ings. 

Cited  in  note   (38  L.R.A. (N.S. )    951,  on   power,  in  absence  of  statute,  to  de- 
cree alimony  or  maintenance,  independently  of  proceedings  for  divorce. 
Allowance    of   alimony    to    li  uslt.-i  ml. 

Cited  in  Groth  v.  Groth,  69  111.  App.  69.  holding'  husband  not  entitled  to  ali- 
mony in  absence  of  statute;  State  ex  rel.  Hagert  v.  Templeton,  18  N.  D.  526, 
25  L.R.A. (N.S.)  235,  123  N.  W.  283.  holding  husband  has  no  right  to  an  allow- 
ance of  alimony. 

Cited  in  footnote  to  Livingston  v.  County  Superior  Court,   38  L.  R.  A.   175, 
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which   holds  enforceable  in  equity,  order  to  compel  support  of  husband  out  of 
wife's   separate  estate. 

Cited  in  note  (25  L.R.A. (N.S.)   234)    on  allowance  of  alimony  or  suit  money 
to  husband  in  divorce  action. 
Cross-petition   In   divorce   proceeding;. 

Cited  in  Berdolt  v.  Berdolt,  56  Neb.  796,  77  N.  W.  399,  sustaining  cross-peti- 
tion for  divorce  by  defendant  in  divorce  action. 
Question*    considered    on    appeal. 

Cited  in  Dunn  v.  Eberly,  52  Neb.  469,  72  N.  W.  485,  refusing  to  set  aside 
verdict  on  appeal,  where  record  does  not  contain  copies  of  material  books  of  ac- 
count; Davidson  v.  Gretna  State  Bank,  59  Neb.  66,  80  N.  W.  256,  and  Ailing  v. 
Fisher,  55  Neb.  240,  75  N.  W.  536,  refusing  to  consider  on  appeal,  exceptions  to 
findings  of  trial  court,  where  material  evidence  omitted  from  bill;  Marlatle  v. 
Weickgenant,  147  Mich.  274,  110  N.  W.  1061,  on  points  and  theories  not  presented 
to  the  trial  court  as  not  being  grounds  for  reversal  on  appeal. 

34  L.  R.  A.  118,  FUCHS  v.  ST.  LOUIS,  133  Mo.  168,  31  S.  W.  115,  34  S.  W.  508. 

Later  appeal  in  167  Mo.  620,  57  L.R.A.  136,  67  S.  W.  610. 
Liability   for  negligence. 

Cited  in  Dammann  v.  St.  Louis,  152  Mo.  196,  53  S.  W.  932,  holding  municipal- 
ity liable  for  injuries  caused  by  negligent  construction  of  water  main;  Cobb  v. 
St.  Louis  &  H.  R.  Co.  149  Mo.  629,  50  S.  W.  894,  holding  railway  liable  for  in- 
juries received  by  express  messenger,  due  to  washout  of  bridge  by  stream  notedly 
turbulent  in  rainy  season;  American  Brewing  Asso.  v.  Talbot,  141  Mo.  686,  64 
Am.  St.  Rep.  538,  42  S.  W.  679  (dissenting  opinion),  majority  holding  ware- 
housemen not  liable  to  bailors  whose  goods  were  injured  by  sinking  of  building, 
due  to  phenomenal  rise  of  river;  Sullivan  v.  Jefferson  Ave.  R.  Co.  133  Mo.  8, 
32  L.  R.  A.  168,  34  S.  W.  566  (dissenting  opinion),  majority  holding  street  car 
company  not  liable  for  injury  to  passenger  through  careless  throwing  of  lighted 
match  on  dress  by  fellow  passenger;  Nicholson  v.  Detroit,  129  Mich.  256,  56  L. 
R.  A.  605,  88  N.  W.  695,  holding  city  not  liable  for  death  of  employee  engaged, 
without  warning  of  danger,  in  rebuilding  of  smallpox  hospital,  where  municipal 
obligation  and  duty  statutory;  Aldrich  v.  St.  Louis  Transit  Co.  101  Mo.  App.  91, 
74  S.  W.  141,  holding  carrier  not  liable  for  injury  to  one  who,  having  time  to 
cross  track,  hesitated,  turned  back,  and  was  run  down;  Waters-Pierce  Oil  Co. 
v.  Snell,  47  Tex.  Civ.  App.  420,  106  S.  W.  170,  holding  the  fact  that  no  explosion 
had  occurred  before  was  no  defence  in  an  action  for  personal  injuries  where 
open  cars  of  gasoline  never  left  in  such  proximity  to  an  open  furnace  as  to  cause 
the  explosion. 

Cited  in  footnote  to  Langenbaugh  v.  Anderson,  62  L.  R.  A.  948,  which  denies 
liability  of  lessor  of  lot  for  production  of  oil  or  gas  therefrom,  for  injury  to 
adjoining  owner's  property  through  escape  of  oil  by  lessee's  negligence. 

Cited  in  notes  (29  L.R.A.  338,  356.  359)  on  liability  for  negligence  in  escape 
and  explosion  of  gas;  (15  L.R.A. (N.S.)  958)  on  liability  for  turning  steam  or 
dangeroxis  gases  into  sewer. 

Distinguished  in  King  v.  National  Oil  Co.  81  Mo.  App.  163,  holding  oil  com- 
pany not  liable  to  contractor  repairing  wagons,  where  notice  of  danger  from  oil 
gas  given  partner. 

(  ited  as  overruled  in  Graney  v.  St.  Louis,  I  M.  &  S.  R.  Co.  157  Mo.  684,  50  L. 
R.  A.  159,  57  S.  W.  276,  holding  railway  company  not  liable  for  injury  to  boy 
sucked  under  wheels  by  train  moving  at  unlawful  speed,  where  no  evidence  of  de- 
fendant's knowledge  of  result  of  excessive  speed. 
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Overruled  on  subsequent  appeal  in  167  Mo.  622,  57  L.  R.  A.  136,  67  S.  W.  610, 
holding  city  not  liable  for  injury  by  explosion  of  gas  in  sewer  into  which  crude 
petroleum  had  escaped,  though  no  provision  for  escape  of  gas  made. 
Duty    to   anticipate    danger    to   other*. 

Cited  in  Feddeck  v.  St.  Louis  Car  Co.  125  Mo.  App.  32,  102  S.  W.  675,  on  an 
employer   as  being  negligent  in  failing  to  guard  against  that  which  might  or 
ought  to  have  been  foreseen. 
Act  of  God. 

Cited  in  Epperson  v.  Postal  Teleg.  Cable  Co.  155  Mo.  382,  50  S.  W.  795,  hold- 
ing telegraph  company  not  liable  for  injury  due  to  overcharged  wire,  where  caused 
by   lightning. 
Judicial   notice. 

Cited  in  Poor  v.  Watson,  92  Mo.  App.  08,  taking  judicial  notice  of  generation 
of  gas  in  coal  mines;  Eckels  v.  Maher,  137  111.  App.  55,  on  the  nature  of  sewer 
and  illuminating  gas;  Timson  v.  Manufacturers  Coal  &  Coke  Co.  220  Mo.  607, 
119  S.  W.  565  (dissenting  opinion),  of  what  things  judicial  notice  will  be 
taken. 
Municipal  liability  for  newer*. 

Cited  in  footnote  to  Nevins  v.  Fitchburg,  47  L.  R.  A.  312,  which  denies  city's 
right  to  discharge  sewer  into  private  tailrace. 

Cited  in  note  (61  L.  R.  A.  697,  700)  on  duty  and  liability  of  municipality  with 
respect  to  damage. 
Ordinances  relating:  to  operation   of   railway. 

Cited  in  Gebhardt  v.  St.  Louis  Transit  Co.  97  Mo.  App.  381,  71  S.  W.  448, 
holding  ordinance  requiring  motormen  to  keep  a  vigilant  watch  for  vehicles  and 
persons  on  tracks,  to  avoid  collisions,   reasonable. 
Variance. 

Cited  in  Huston  v.  Tyler,  140  Mo.  263,  36  S.  W.  654,  refusing  recovery  on  im- 
plied warranty  where  express  warranty  pleaded. 
Questions   for   the  jury. 

Cited  in  Coin  v.  John  H.  Talge  Lounge  Co.  222  Mo.  509,  25  L.R. A.  ( N.S. ) 
1192,  121  S.  W.  1,  17  Ann.  Cas.  888,  holding  it  a  question  for  the  jury  where  the 
injury  to  an  employee  occurred  by  reason  of  one  of  two  causes,  one  of  which  the 
employer  would  be  responsible  for. 

Distinguished  in  Morrison  v.  Lee,  16  N.  D.  384,  13  L.R.A.(N.S.)  655,  113  X. 
W.  1025,  holding  it  was  not  a  question  for  jury  whether  plaintiff  was  guilty 
of  contributory  negligence  in  throwing  kerosene  on  a  burning  fire. 

32  L.  R,  A.  127,  STATE  v.  McCABE,  135  Mo.  450,  58  Am.  St.  Rep.  589,  37  S.  W. 

123. 
Freedom    of    speech. 

Cited  in  footnote  to  State  v.  McKee,  49  L.  R.  A.  542,  which  sustains  statute 
against  papers,  etc.,  devoted  to  publication  of  story  of  crimes. 
Threats. 

Cited  in  Schultz  v.  State,  135  Wis.  650,  114  N.  W.  505,  holding  a  threat  to 
publish  an  accusation  of  bribery  is  not  a  threat  to  injure  a  person,  his  prop- 
erty or  business. 

Cited  in  notes  (18  L.R.A.(N.S.)  78)  on  efforts  to  collect  debt  as  extortion; 
(116  Am.  St.  Rep.  459,  472)  on  what  constitutes  extortion;  (78  Am.  St.  Rep. 
268)  on  acts  which  legislature  may  declare  criminal. 
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34  L.  R.  A.  131,  LUND  v.  CHIPPEWA  COUNTY,  93  Wis.  640,  67  N.  W.  927. 
Limitations   upon   taxing:   power. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis.  661,  108  N.  W.  557,  on 
lack  of  power  in  legislature  to  give  property  an  arbitrary  situs  for  taxation. 
—  Uniformity. 

Cited  in  Chicago  &  N.  W.  R.  Co.  v.  State,  128  Wis.  614,  108  N.  W.  557,  on 
the  necessity  for  uniformity  in  the  taxation  of  property;   Crafts  v.  Ray.  22  R. 
I.  187,  49  L.R.A.  608,  46  Atl.  1043,  upholding  tax  lemporarily  exempting  manu- 
facturing power. 
Taxation   and   appropriations    for   "public    purpose. " 

Cited  in  State  ex  rel.  New  Richmond  v.  Davidson,  114  Wis.  577,  58  L.R.A. 
743,  90  N.  W.  1067,  upholding  appropriation  of  general  tax  funds  to  relieve  city 
from  debt  incurred  in  recovering  from  cyclone. 

Distinguished  in  Wisconsin  Keeley  Institute  v.  Milwaukee  County,  95  Wis.  160, 
36  L.  R,  A.  58,  60  Am.  St.  Rep.  105,  70  N.  W.  68,  denying  constitutionality  of 
statute  taxing  county  for  expense  of  treating  indigent  drunkards  at  private  insti- 
tution: State  ex  rel.  Garrett  v.  Froehlich,  118  Wis.  140,  61  L.  R.  A.  349.  99  Am. 
St.  Rep.  985,  94  N.  W.  50,  refusing  to  compel  appropriation  to  redeem  warrants 
issued  under  law  providing  for  treatment  of  inebriates  at  public  expense. 
Employment  of  private  enterprise  for  public  purpose. 

Cited  in  Wisconsin  Industrial  School  v.  Clark  County,  103  Wis.  661,  79  Pac. 
422,  permitting  recovery  by  private  industrial  school  against  county  for  care  of 
children   sent   to   it  by  order  of  court. 
Private   aid   to   public   enterprise. 

Cited  in  State  ex  rel.  Curtis  v.  Geneva,  107  Wis.  8,  82  N.  W.  550,  holding  de- 
termination of  commissioners  as  to  location  of  road  not  vitiated  by  pledge  of 
private  aid  in  construction  of  altered  road,  where  decision  not  affected  thereby. 
Municipality. 

Cited  in   Wisconsin  Industrial   School  v.   Clark  County,   103  Wis.  661,   79  N. 
W.  422,  holding  county  "municipality"  within  meaning  of  statute  charging  same 
with  expense  of  maintaining  children  committed  to  industrial  school. 
Xatnre    of    incorporated    institutions    belong-ingp    to    state. 

Cited  in  footnotes  to  Re  Royer,  44  L.  R.  A.  364,  which  holds  state  university 
an  entity  capable  of  taking  bequest;  Watson  Seminary  v.  County  Court,  45  L. 
R.  A.  675,  which  holds  charter  provisions  of  educational  corporation  changeable 
at  will  of  legislature. 

34  L.   R.  A.    137,  ANXISTON  TRANSFER  CO.  v.  GURLEY,   107   Ala.  600,   18 

So.  209. 
Effect  of  custom  on  liability  created  by  contract. 

Cited  in  Williams  v.  Southern  R.  Co.  155  N.  C.  267,  71  S.  E.  346,  holding 
that  in  order  to  constitute  delivery  of  baggage  to  carrier,  some  kind  of  notice 
must  be  given  to  agent  authorized  to  receive  it,  although  it  is  placed  where 
baggage  is  usually  received. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Naive,  64  L.  R.  A.  443,  which  upholds 
custom  of  carrier  not  to  deliver  perishable  freight  on  July  4th. 
Common    carrier. 

Cited  in  note   (21  L.R.A.  (N.S.)    190)    on  cartinan,  etc.,  as  common  carrier. 
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34  L.  R.  A.  141,  CLEVELAND,  C.  C.  &  ST.  L.  R,  CO.  v.  MONEYHUN,  146  Ind. 

147,  44  N.  E.  1106. 
Contributory    negligence   at    crossing. 

Cited  in  Louisville  &  N.  R,  Co.  v.  Williams,  20  Ind.  App.  580,  51  N.  E.  12S, 
upholding  submission  of  question  of  contributory  negligence  to  jury  where  plaintiff 
stopped  twice  within  300  feet  of  crossing;  Wabash  R,  Co.  v.  Biddle,  27  Ind.  App. 
165,  59  N.  E.  284,  upholding  submission  of  contributory  negligence  to  jury  where 
plaintiff  stopped  twice  within.  100  feet  of  crossing;  Chicago  &  E.  R.  Co.  v.  Thomas, 
155  Ind.  644,  58  N.  E.  1040  (dissenting  opinion),  majority  holding  negligence 
established,  as  matter  of  law,  by  finding  that  deceased  drove  upon  crossing  from 
gully  without  looking  for  approaching  trains. 
Riding  on  platform. 

Cited  in  Graham  v.  McNeill,  20  Wash.  475,  43  L.  R.  A.  303,  footnote  p.  300.  72 
Am.  St.  Rep.  121,  55  N.  E.  631,  holding  negligence  of  passenger  riding  on  plat- 
form of  crowded  coach,  for  jury;  Cincinnati,  H.  &  I.  R.  Co.  v.  Revalee,  17  Ind. 
App.  667,  46  N.  E.  352,  holding  party  thrown  from  platform  by  sudden  start, 
while  attempting  to  alight  after  train  stops,  nat  guilty  of  negligence  because  she 
went  on  platform  before  train  stopped ;  Cincinnati,  L.  &  A.  Electric  Street  R.  Co. 
v.  Lohe,  68  Ohio  St.  Ill,  67  N.  E.  161,  holding  interurban  electric  railroad  com- 
pany not  liable  for  killing  of  passenger  on  platform  by  derailment  of  car,  \vliero 
deceased  was  requested  to  take  seat  inside;  Rolett  v.  Great  Northern  R.  Co.  91 
Minn.  20,  97  N.  W.  431,  1  Ann.  Cas.  313,  holding  the  fact  that  he  was  unable 
to  find  a  seat  in  the  cars  did  not  relieve  a  passenger  from  contributory  negli- 
gence in  standing  on  the  platform;  Miller  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  135 
Wis.  250,  17  L.R.A.(N.S.)  161,  128  Am.  St.  Rep.  1021,  115  N.  W.  794:  Cin- 
cinnati, L.  &  A.  Electric  Street  R.  Co.  v.  Lohe,  68  Ohio  St.  Ill,  67  L.R.A.  642, 
67  N.  E.  161,  holding  no  liability  on  defendant  company  for  the  accidental  kill- 
ing of  a  passenger  standing  on  the  platform  in  violation  of  the  police  prohibit- 
ing such  practice. where  there  were  vacant  seats  inside. 

Cited  in  footnotes  to  Benedict  v.  Minneapolis  &  St.  L.  R.  Co.  57  L.R.A.  639, 
which  holds  exposure  of  body  beyond  side  of  moving  train  by  passenger  on  plat- 
form, negligence;  Jackson  v.  Natchez  &  W.  R.  Co.  70  L.R.A.  294,  which  holds 
excursionists  not  negligent  in  riding  home  on  platform  of  train  taking  them 
out  if  no  safer  position  can  be  obtained  because  of  crowd;  Morgan  v.  Lake 
Shore  &  M.  S.  R.  Co.  70  L.R.A.  609,  which  holds  it  not  negligence  per  se  for 
passenger  on  crowded  train  to  seek  relief  on  platform  on  becoming  sick  from 
lack  of  proper  ventilation  and  tobacco  smoke. 

Cited  in  notes  (29  L.R.A.  (N.S.)  327)  on  riding  on  platform  of  railroad  car 
as  negligence;  (1  L.R.A.  (N.S.)  1146.)  on  liability  to  passenger  riding  on  plat- 
form of  railroad  car  with  knowledge  of  carrier. 

Distinguished   in  Morgan  v.   Lake   Shore  &  M.  S.   R.   Co.   138  Mich.   629,   70 
L.R.A.  610,  101  N.  W.  836,  holding  a  passenger  was  not  guilty  of  contributory 
negligence    in   going  to   the   platform   of   a   car   for   fresh    air   when   he   became 
sick  because  of  the  crowded  condition  and  poor  ventilation  of  the  cars. 
Special  verdict. 

Cited  in  Towers  v.  Lake  Erie  &  W.  R.  Co.  18  Ind.  App.  687,  48  N.  E.  1046, 
disregarding  finding  of  freedom  from  contributory  negligence  where  contrary  ap- 
pears, as  matter  of  law,  from  finding  of  special  verdict  that  plaintiff  approached 
dangerous  crossing  at  trot,  without  stopping;  Krenzer  v.  Pittsburg,  C.  C.  &  St. 
L.  R.  Co.  151  Ind.  602,  68  Am.  St.  Rep.  252,  52  N.  E.  229  (dissenting  opinion), 
majority  holding  general  verdict  for  plaintiff  overthrown  by  special  finding  that 
deceased,  an  intelligent  boy  of  seven  and  one  half  years,  went  to  sleep  on  railroad 
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track  at  crossing;  Hancock  v.  Lake  Erie  &  W.  R.  Co.  21  Ind.  App.  15,  51  N.  E. 
369,  disregarding  general  finding  of  freedom  from  contributory  negligence,  where 
special  verdict  shows  failure  to  hear  train  and  see  signal  was  due  to  inatten- 
tion; Dull  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  21  Ind.  App.  585,  52  N.  E.  1013, 
disregarding  special  verdict  that  child  acted  in  manner  usual  for  one  of  her  age, 
where  there  was  additional  finding  of  sui  juris  and  knowledge  of  danger  of  stand- 
ing on  tracks;  Indiana  Pipe  Line  &  Ref.  Co.  v.  Neusbaum,  21  Ind.  App.  369, 
52  N.  E.  471,  holding  conflict  between  general  and  special  findings  to  interrogato- 
ries insufficient  to  require  reversal  where  all  material  points  not  covered  by  in- 
terrogatories; Illinois  C.  R.  Co.  v.  Cheek,  152  Ind.  677,  53  N.  E.  641,  upholding 
general  verdict  for  plaintiff  where  special  findings  inconclusive  as  to  contributory 
negligence;  Donaldson  v.  State,  167  Ind.  557,  78  N.  E.  182,  holding  the  failure 
to  find  on  a  material  point  is  deemed  a  finding  against  the  party  having  burden 
of  proof. 

Cited  in  note    (24  L.R.A. (N.S.)    32,  58)    on  what  special  verdict  must  con- 
tain. 
Presumptions   In   support   of  judgment. 

Cited  in  Hill  v.  Swihart,  148  Ind.  323,  47  N.  E.  705,  holding  no  presumption  on 
appeal  that  judgments  claim  to  be  superior  lien  on  real  estate  were  rendered  in 
county  in  which  realty  situated,  where  special  finding  does  not  reveal  forum. 
Action   by  guardian. 

Cited  in  Kinsley  v.  Kinsley,  150  Ind.  71,  49  N.  E.  819,  upholding  action  by  guar- 
dian in  his  own  name  to  enjoin  injury  to  ward's  estate. 

34  L.  R.  A.  144,  CLEAVES  v.  TERRY,  93  Va.  491,  25  S.  E.  552. 
Public    inspection    of   public   records. 

Cited  in  Keller  v.  Stone,  96  Va.  668,  32  S.  E.  454,  issuing  mandamus  to  com- 
pel custodian  of  poll  books  to  permit  inspection  thereof;  Clement  v.  Graham, 
78  Vt.  315,  63  Atl.  146,  on  right  of  citizens  and  taxpayers  to  make  an  exami- 
nation of  public  records. 

34  L.  R.  A.  146,  BREIDENTHAL  v.  EDWARDS,  57  Kan.  332,  46  Pac.  469. 
Jurisdiction    in   mandamus   proceeding;. 

Cited  in  State  ex  rel.  Gam  v.  Marshall  County,  167  Ind.  291,  78  N.  E.  1016 
(dissenting  opinion),  on  conclusiveness  of  action  of  party  tribunals  as  to  the 
status  of  a  person  as  a  member  of  the  party. 

Cited  in  note  (58  L.  R.  A.  843,  867)  on  original  jurisdiction  of  court  of  last 
resort  in  mandamus  case. 

34  L.  R.  A.  150,  STERLING  v.  UNIVERSITY  OF  MICHIGAN,  110  Mich.  369, 

68  N.  W.  253. 
Right  of  private  party  to  mandamus. 

Cited  in  Brophy  v.  Schindler,  126  Mich.  347,  85  N.  W.  1114,  holding  owners 
of  farm  whose  houses  are  separated  from  schoolhouse  by  river,  have  sufficient  in- 
terest to  support  petition  for  mandamus  to  compel  reconstruction  of  bridge. 

Distinguished  in  Gowan  v.  Smith,  157  Mich.  447,  122  N.  W.  286,  holding  man- 
damus would  not  issue  to  compel  a  police  official  to  prevent  a  violation  of  a 
statute. 
Construction   of  charter. 

Cited  in  Farr  v.  Grand  Rapids,  112  Mich.  101,  70  N.  W.  411,  denying  implied 
authority  to  raise  bonded  loan  to  meet  expense  of  constructing  authorized  electric 
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light  works,  under  charter  denying  authority  to  incur  debt  against  city  except 

by  vote  of  electors. 

Legislative    control    of    constitutional    offices. 

Cited  in  Sunderlin  v.  Ionia  County,  119  Mich.  539,  78  N.  W.  651,  upholding  stat- 
ute providing  for  filing  of  security  for  costs  or  order  of  prosecuting  attorney  with 
justice  of  peace  as  condition  to  jurisdiction  of  justice  of  peace  in  criminal  ac- 
tions. 
Nature    of    incorporated    institution    belonging;    to    state. 

Cited  in  Moscow  Hardware  Co.  v.  Colson,  158  Fed.  200,  holding  the  regents  of 
the  state  university  such  a  municipal  corporation  or  agency  of  the  state  as 
not  to  be  subject  to  garnishment;  University  of  Michigan  v.  Auditor  General. 
167  Mich.  451,  132  X.  W.  1037,  holding  that  under  constitution  board  of  regents 
of  state  university  has  independent  control  of  affairs  of  university;  Bauer  v. 
State  Bd.  of  Agriculture,  164  Mich.  417,  129  N.  W.  713,  holding  that  under 
statute  state  board  of  agriculture  has  exclusive  control  of  general  funds  of 
Michigan  agricultural  college. 

Cited  in  footnotes  to  Re  Royer,  44  L.  R.  A.  364,  which  holds  state  university  an 
entity  entitled  to  take  bequest;  Trevett  v.  Prison  Asso.  50  L.  R.  A.  564,  which 
holds  prison  association  not  controlled  by  state  not  a  public  corporation  exempt 
from  liability  for  its  torts;  Moody  v.  State's  Prison,  53  L.  R.  A.  855,  which  de- 
nies liability  of  state  to  prison  guard  for  injuries  caused  by  defective  ladder; 
Watson  Seminary  v.  County  Court,  45  L.  R.  A.  675,  which  holds  charter  provi- 
sions of  educational  corporation  changeable  at  will  of  legislature;  Oklahoma  Agri. 
&  Mechanical  College  v.  Willis,  40  L.  R.  A.  677,  which  denies  power  to  sue  ag- 
ricultural and  mechanical  college  created  by  and  existing  under  statute;  Maia 
v.  Eastern  State  Hospital,  47  L.  R.  A.  577,  which  denies  liability  of  state  hospi- 
tal for  injuries  to  inmate  from  negligence  or  misconduct  of  persons  in  charge ; 
Overholser  v.  National  Home  for  Disabled  Volunteer  Soldiers,  62  L.  R.  A.  937, 
which  holds  national  home  for  disabled  soldiers  a  part  of  United  States  govern- 
ment, not  subject  to  action  sounding  in  tort. 

34  L.  R.  A.  156,  KUJEK  v.  GOLDMAN,   150  N.  Y.   176,  55  Am.  St.  Rep.  670. 

44  N.  E.  773. 
Novelty  as  affecting:  rigrht  of  action. 

Cited  in  Conley  v.  Blinebry,  29  Misc.  373,  60  N.  Y.  Supp.  531,  upholding  action 
in  tort  by  grantor  against  grantee  for  depriving  former  of  mortgage  security  by 
resale  of  property  and  record  of  deed  before  recording  of  mortgage;  Graham  v. 
Wallace,  50  App.  Div.  107,  63  N.  Y.  Supp.  372,  holding  action  for  damages  main- 
tainable by  female  ward  after  reaching  majority,  against  guardian  of  her  per- 
son for  seduction  by  him  while  she  was  under  age  of  consent;  Marklove  v. 
Utica,  C.  &  B.  R.  Co.  48  Misc.  266,  96  N.  Y.  Supp.  795,  on  novelty  as  not  neces- 
sarily an  objection  to  the  maintenance  of  an  action  at  law. 

Cited  in  footnote  to  Holleman  v.  Harward,  34  L.  R.  A.  803,  which  holds  one 
selling  laudanum  as  beverage  to  married  woman  liable  to  husband. 

Cited    in   note    (23   L.R.A.(N.S.)    700)    on    husband's    light   to    sue   wife    for 
personal  tort. 
Effect   of   fraud    upon   marriage   contract. 

Cited  in  Di  Lorenzo  v.  Di  Lorenzo,  174  N.  Y.  472,  63  L.  R.  A.  94,  95  Am.  St. 
Rep.  609,  67  N.  E.  63,  Reversing  71  App.  Div.  518,  75  N.  Y.  Supp.  878,  Reversed 
in  34  Misc.  692,  70  N.  Y.  Supp.  1012,  annulling  marriage  induced  by  fraudulent 
representation  of  birth  of  child  to  plaintiff;  Svenson  v.  Svenson,  178  N.  Y.  58  70 
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N.  E.  120,  holding  venereal  disease  existing  at  time  of  marriage  and  fraudulently 
concealed  sufficient  ground  for  annulment,  where  marriage  not  consummated: 
Domschke  v.  Doinschke,  138  App.  Div.  455,  122  N.  Y.  Supp.  892,  holding  that 
false  representation  by  wife  to  husband  before  marriage  that  she  had  been  wife 
of  another  who  was  father  of  her  child,  when  in  fact  she  was  his  mistress,  will 
sustain  action  to  annul  marriage  because  of  fraud;  Ottinger  v.  Bennett,  144 
App.  Div.  533,  129  N.  Y.  Supp.  819  (dissenting  opinion),  on  right  of  one  who 
is  induced  to  enter  into  contract  by  false  representations  of  third  party,  to  have 
right  of  action  against  latter  for  the  wrong. 
Actions  for  alienation  of  affections. 

Cited  in  Weston  v.  Weston,  86  App.  Div.  161,  83  N.  Y.  Supp.  528,  holding  pith 
of  action  for  alienation  of  wife's  affections  to  be  loss  of  her  society  without  jus- 
tifiable reasons:  Servis  v.  Servia.  172  N.  Y.  444,  65  N.  E.  270  (dissenting  opinion), 
as  to  right  of  wife  to  conjugal  society  of  her  husband;  O'Gorman  v.  Pfeiffer, 
145  App.  Div.  239,  130  N.  Y.  Supp.  77,  holding  that  in  action  by  wife  for  aliena- 
tion of  husband's  affections,  wife  cannot  complain  that  wife  made  will  in  favor 
of  his  paramour. 
Status  of  the  marriage  contract. 

Cited  in  Di  Lorenzo  v.  Di  Lorenzo,  34  N.  Y.  Civ.  Proc.  Rep.  109,  on  marring* 
as  being  regarded  at  law  as  in  the  nature  of  a  civil  contract. 

34  L.  R.  A.  159,  MARSHALL  v.  FRANKLIN  F.  INS.  CO.  176  Pa.  628,  35  Atl. 

204. 
Rescission    of    insurance    contract. 

Cited  in  Kerns  v.  Prudential  Ins.  Co.  11  Pa.  Super.  Ct.  213,  holding  insured 
entitled  to  recover  total  premiums  on  refusal  of  insurer  to  accept  those  due; 
Black  v.  Supreme  Council,  A.  L.  of  H.  120  Fed.  583,  holding  member  of  benefit 
society  which  arbitrarily  reduced  value  of  his  certificate  entitled  to  recover  amount 
paid  by  him  thereon. 

34  L.  R.  A.  161,  MOHLER  v.  SHANK,  93  Iowa,  273,  57  Am.  St.  Rep.  274,  61  N. 

W.  981. 
Effect  of  insanity  on  rig-lit  to  divorce. 

Cited  in  footnote  to  lago  v.  lago,  39  L.  R.  A.  115,  which  holds  maintenance  of 
writ  of  error  from  decree  against  defendant  in  divorce  suit  not  prevented  by  his 
insanity. 

Cited  in  notes   (16  L.R.A.  (N.S.)    1072)   on  computation  of  period  of  abandon- 
ment as   affected   by  insanity  of  defendant;    (130  Am.   St.   Rep.  853)    on  judg- 
ments for  or  against  insane  persons. 
Marriage   of  person   when   insane. 

Cited  in  note    (40  L.  R.  A.  746)   on  marriage  of  person  when  insane. 
Estoppel   to   deny   divorce. 

Cited  in  Marvin  v.  Foster,  61  Minn.  160.  52  Am.  St.  Rep.  586,  63  N.  W.  484, 
holding  husband  estopped  to  assert  invalidity  of  wife's  divorce  in  order  to 
share  in  her  property,  where  he  has  remarried  on  strength  thereof;  Hamill  v. 
Talbott,  81  Mo.  App.  218,  holding  husband  accepting  void  decree  of  divorce  in 
favor  of  wife,  by  remarrying,  estopped  to  deny  validity  to  escape  payment  of 
alimony. 

Cited  in  notes  (57  L.  R.  A.  595)  on  right  to  contest  validity  of  divorce  de- 
cree after  death  of  one  or  both  of  parties:  (60  L.  R.  A.  305)  on  right  of  party  ob- 
taining or  consenting  to  divorce,  to  contest  its  validity. 
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To    :i  HS.-I-I    additional    claims. 

Cited  in  Bidwell  v.  Bidwell,  139  N.  C.  412,  2  L.R.A.(N.S.)  330,  111  Am.  St. 
Rep.  797,  52  S.  E.  55,  holding  the  acquiescence  of  a  wife  in  the  award  for 
support  where  a  divorce  was  granted  husband  and  the  denial  of  a  divorce  to  her 
in  the  court  of  another  state  with  an  award  of  an  allowance  estopped  her  trom 
afterwards  maintaining  a  suit  for  a  further  allowance. 

Distinguished  in  Holt  v.  Holt,  23  Okla.  660,  102  Pac.  187,  holding  a  wife  is 
not  estopped  from  maintaining  proceedings  to  obtain  further  alimony  where  the 
decree  of  divorce  to  the  wife  and  alimony  was  obtained  through  the  fraud  of  the 
husband, 
iliiih  t   to  attack  divorce  proceeding's. 

Cited  in  Mallory  v.  Mallory,  160  111.  App.  424,  holding  that  consent  decree 
of  divorce  entered  in  favor  of  party  afterwards  dying,  will  not  be  set  a-side  at 
instance  of  party  receiving  consideration  in  order  to  enable  such  party  to  obtain 
share  in  deceased's  estate. 

Cited  in  note  (125  Am.  St.  Rep.  246)  on  attack  on  decree  of  divorce  after 
death  of  one  of  parties. 

Distinguished  in  Wood  v.  Wood,  136  Iowa,  136,  12  L.R.A.(X.S.)  895.  125 
Am.  St.  Rep.  223,  113  N.  W.  492,  holding  the  personal  representative  of  a  de- 
cedent may  maintain  an  action  to  have  a  decree  of  divorce  vacated  or  modified 
on  the  ground  that  it  was  obtained  by  fraud;  Sammons  v.  Pike.  108  .Minn.  297. 
23  L.R.A.(N.S.)  1258,  320  N.  W.  540,  holding  in  an  action  by  heirs  of  a  wife 
to  recover  possession  of  property  a  decree  of  divorce  obtained  in  another  state 
might  be  attacked  because  of  want  of  jurisdiction  of  the  court  of  the  parties. 
Estoppel  by  void  agreement. 

Cited  in  Baird  v.  Connell,  121  Iowa,  287,  96  N.  W.  863,  holding  wife  es- 
topped, while  retaining  consideration,  from  reclaiming  property  transferred 
under  void  separation  agreement. 

Cited  in  footnote  to  Grice  v.  Woodworth,  69  L.R.A.  584,  which  holds  married 
woman  estopped  to  set  up  invalidity  of  contract  by  her  husband  and  herself 
to  sell  homestead  for  failure  to  comply  with  certain  conditions  after  purchaser 
has  paid  purchase  price,  taken  possession,  and  made  valuable  improvements. 

Cited  in  note  (133  Am.  St.  Rep.  440,  442)  as  to  when  estoppel  exists  against 
urging  invalidity  of  void  or  voidable  divorce. 

34  L.  R.  A.  169,  LONG  v.  HARVEY,  177  Pa.  473,  35  Atl.  169. 
Jurisdiction   of   civil   courts   in   ecclesiastical    matters. 

Cited  in  Monongahela  City  Baptist  Church  v.  Shawger,  36  Pa.  Co.  Ct.  526, 
holding  the  refusal  of  the  majority  of  the  members  of  an  independent  church 
to  abide  by  a  finding  of  a  counsel  of  churches  that  the  conduct  of  the  church 
was  unbaptistic  in  retaining  a  minister  unscripturally  divorced  does  not  violate 
any  trust  affecting  rights  of  minority;  Tusek  v.  Church  Committee,  57  Pittsb. 
L.  J.  133,  holding  that  equity  will  not  assume  jurisdiction  of  controversy  be- 
tween pastor  and  committee  of  church  society  until  tribunals  of  society  have 
passed  upon  it. 

Cited  in  notes  (24  L.R.A.  (N.S.)  701)  on  litigation  growing  out  of  schism  in 
religious  society;  (3  L.R.A. (N.S.)  868.  876,  on  enjoining  control,  use  of.  or  inter- 
ference with,  church  property;  (100  Am.  St.  Rep.  744)  on  jurisdiction  of  civil 
•courts  over  church  controversies:  168  Am.  St.  Rep.  864.  868)  on  jurisdiction  of 
equity  over  voluntary  unincorporated  associations. 

Distinguished  in  Dayton  v.   Carter,  206  Pa.  497,  56  Atl.  30,  holding  bill   in 
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equity  to  compel  surrender  and  control  of  church  property  not  proper  remedy  when 
real  controversy  is  validity  of  election  of  elders. 

34  L.  R.  A.  172,  P.  C.  WIEST  CO.  v.  WEEKS,  177  Pa.  412,  35  Atl.  693. 
Infringement   of    tradenames    and    devices. 

Cited  in  Tygert-Allen  Fertilizer  Co.  v.  J.  E.  Tygert  Co.  191  Pa.  338,  43  Atl. 
224,  Affirming  7  Pa.  Dist.  R.  434,  21  Pa.  Co.  Ct.  198,  refusing  to  enjoin  use  of 
name  by  party  selling  to  another  right  to  use  same  "so  far  as  necessary,"  where 
products  of  vendee  sold  under  another  name;  New  Orleans  Coffee  Co.  v. 
American  Coffee  Co.  124  La.  23,  49  So.  730,  holding  the  color  of  a  can  inde- 
pendent of  the  form  of  the  label  is  not  an  element  of  importance  in  determining 
whether  or  not  there  was  a  prejudicial  imitation;  44  Cigar  Co.  v.  Cohen,  28. 
Lane.  L.  Rev.  235,  holding  that  mere  color  cannot  be  exclusively  appropriated 
for  trade  mark  but  use  of  same  color  by  rival  trader  may  be  strong  evidence  of 
intention  to  deceive;  E.  T.  Fraim  Lock  Co.  v.  Shinier,  43  Pa.  Super.  Ct.  230,  12 
North.  Co.  Rep.  10,  on  right  to  adopt  design  or  emblem  of  keystone  raised  over 
keyhole  of  ordinary  padlock  as  trademark. 

Distinguished  in  Clark  &  S.  Co.  v.  Scott,  4  Lack.  Legal  News,  162,  enjoining  use 
of  tobacco  wrappers  bearing  fraudulent  resemblance  to  those  used  by  complainant. 

34  L.  R.  A.  175,  SPENCER  v.  MYERS,  150  N.  Y.  269,  55  Am.  St.  Rep.  675,  44 

N.  E.  942. 
Validity    of   contracts    of    Insurance. 

Cited  in  Sangunitto  v.  Goldey,  88  App.  Div.  80,  84  N.  Y.  Supp.  989,  holding 
questions  as  to  validity  of  policy  and  designation  of  beneficiary  eliminated  by 
payment  of  amount  of  policy  into  court  by  company  interpleading  beneficiary. 

Cited  in  note   (63  L.  R.  A.  843,  858)   on  conflict  of  laws  as  to  contracts  of  in- 
surance. 
Provision   against  assignment  of  policy. 

Cited  in  Dannhauser  v.  Wallenstein,  28  Misc.  692,  60  N.  Y.  Supp.  50,  refusing 
to  permit  wife  to  repudiate  assignment  of  policy  to  husband  on  ground  that  there 
was  no  "written  consent"  thereto,  as  required  by  policy. 

Cited  in  note  (87  Am.  St.  Rep.  504,  506)  on  assignment  of  life  insurance 
policies. 

Distinguished  in  Russell  v.  Grigsby,  94  C.  C.  A.  61,  168  Fed.  589,  holding  a 
provision  in  a  policy  that  any  claim  against  the  insurer  arising  under  an 
assignment  of  the  policy  is  subject  to  proof  of  interest  is  not  waived  by  a  pay- 
ment into  court  such  provision  not  being  intended  for  the  benefit  of  insurer 
alone. 
Construction  of  statutes  and  ordinances. 

Cited  in  People  ex  rel.  Cumisky  v.  Wurster,  14  App.  Div.  559,  43  N.  Y.  Supp. 
1088.  disregarding  manifestly  erroneous  reference  to  section  of  charter  in  or- 
dinance; Miller  v.  Maujer,  82  App.  Div.  421,  81  N.  Y.  Supp.  575,  holding  right 
of  next  of  kin  to  contest  will,  under  Code,  limited  to  such  as  would  be  entitled 
to  participate  in  distribution  of  personal  estate,  were  will  set  aside;  Kent  v. 
Binghamton,  40  Misc.  5,  81  N.  Y.  Supp.  198,  -denying  that  distinction  should 
be  made  between  words  "consolidated  with"  and  "consolidated  into;"  People 
ex  rel.  Cohen  v.  Butler,  125  App.  Div.  388,  109  N.  Y.  Supp.  900;  Lantry  v. 
Mede.  127  App.  Div.  562,  111  N.  Y.  Supp.  833  (dissenting  opinion)  ;  Bloom- 
garden  v.  Hoffmann,  116  App.  Div.  721,  102  N.  Y.  Supp.  20. — on  the  spirit  and 
purpose  of  a  statute  as  to  be  regarded  in  its  construction;  Jackson  v.  Dotson, 


34  L.R.A.  175]  L.  R.  A.  CASES  AS  AUTHORITIES.  1104 

110  Va.  50,   65  S.  E.  484,  holding  that  substantial  compliance  with   statute  is 
all  that  is  required  in  making  pleading. 

34  L.  R.  A.  178,  STATE  v.  HOWARD,  66  Minn.  309,  61  Am.  St.  Rep.  403,  68 

N.  W.  1096. 
Sufficiency    of   indictment    or    information. 

Cited  in  State  v.  Bradford,  78  Minn.  393,  47  L.  R.  A.  147,  81  X.  W.  202,  holding 
indictment  for  injury  to  bicycle  path  insufficient  where  not  alleged  to  be  public- 
way;  State  v.  Clements,  82  Minn.  451,  85  N.  W.  234,  dismissing  indictment  for 
larceny  in  obtaining  deposits  while  conducting  "unlawful"  banking  business,  with- 
out setting  out  facts  constituting  illegality;  State  v.  Dankwardt,  107  Iowa.  709. 
77  N.  W.  495  (dissenting  opinion),  majority  holding  scienter  sufficiently  charged 
by  allegation  that  accused  attempted  to  influence  "another  as  a  juror,  with  in- 
tent to  influence/ finding ;"  Banks  v.  State,  157  Ind.  197,  60  N.  E.  1087,  holding 
information  on  charge  of  bribery  of  election  judge  insufficient  where  it  does  not 
state  who  designated  the  judge  for  appointment  and  the  authority  therefoi  , 
Value  v.  State,  84  Ark.  287,  105  S.  W.  361,  13  Ann.  Cas.  208;  State  v.*  McDonald, 
105  Minn.  252,  117  N.  W.  482, — holding  that  an  indictment  is  not  good  if 
it  omit  an  allegation  without  which  a  criminal  offense  would  not  be  de- 
scribed; State  v.  Ames,  91  Minn.  378,  98  N.  W.  190  (dissenting  opinion),  on 
the  manner  of  pleading  a  criminal  charge;  State  v.  Quackenbush,  98  Minn.  518. 
108  N.  W.  953,  holding  that  the  rule  with  regard  to  an  indictment  not  being 
avoided  because  of  a  defect  of  form  alone,  does  not  dispense  with  the  state- 
ment of  any  essential  element  in  charging  the  offense;  Gandy  v.  State,  77  Xeb. 
783,  110  N.  W.  862,  holding  that  in  indictment  for  the  crime  of  bribing  a  wit- 
ness must  state  that  the  person  sought  to  be  corrupted  was  a  witness,  that  the 
defendant  knew  that  he  was  a  witness,  or  must  state  facts  showing  that  he  had 
such  knowledge;  People  v.  Glass,  158  Cal.  675,  112  Pac.  281.  on  necessity  of  in- 
dictment for  offering  bribe  to  supervisor  alleging  that  accused  knew  that  person 
to  whom  bribe  was  offered  was  a  supervisor. 

Cited  in  footnote  to  Haughn  v.  State,  59  L.  R.  A.  789,  which  holds  indictment 
for  bunco  steering  which  follows  statutory  language,  insufficient. 

Distinguished  in  State  v.  O'Neil,  71  Minn.  402,  73  N.  W.  1091,  upholding  in- 
dictment for  robbery  charging  taking  of  property  from  person  by  force,  although 
fear  of  immediate  injury  not  alleged ;  Kruse  v.  People.  84  111.  App.  622.  uphold- 
ing indictment  charging  embezzlement  of  "$16"  without  stating  value  of  same: 
Towne  v.  People,  89  111.  App.  277,  15  Am.  Crim.  Rep.  433,  upholding  indictment 
charging  conspiracy  by  false  representations  to  shareholders  to  induce  them  to 
join  in  petition  for  receiver  of  corporation,  with  malicious  intent  to  injure 
business  of  corporation. 
«  lui  riii  i-rj  offense  in  words  of  the  statute. 

Cited  in  State  v.  Sager,  99  Minn.  57,  108  N.  W.  812,  holding  an  indictment 
charging  a  crime  in  the  words  of  the  statute  is  insufficient  if  the  statute  does 
not  set  forth  all  the  elements  necessary  to  constitute  the  crime:  State  v.  Swan- 
son,  106  Minn.  289,  119  N.  W.  45,  holding  that  reciting  the  words  of  the  statute 
in  charging  a  crime,  is  not  necessarily  sufficient;  State  v.  Paisley,  36  Mont.  245, 
92  Pac.  566,  on  the  sufficiency  of  an  indictment  charging  the  offense  in  the 
words  of  the  statute;  State  v.  Rosenfield,  111  Minn.  303,  29  L.R.A.(X.S.)  332, 
137  Am.  St.  Rep.  557,  126  X.  W.  1068,  holding  thj.t  in  prosecution  of  offense 
of  permitting  person  under  21  years  of  age  to  remain  in  dance  hall,  complaint 
is  sufficient  if  offense  is  described  in  language  of  statute. 

Distinguished  in  State  v.  Johnson,  17  N.  D.  558,  118  N.  W.  230,  holding  that 
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information   which   states    facts    constituting    offense    in   general   words    and    in 
language  of  statute,  is  sufficient  as  against  motion  in  arrest  of  judgment. 
Variance   between    indictment    and    proof. 

Cited  in  State  v.  Meysenburg,  171  Mo.  29,  71  S.  W.  229,  holding  allegation  that 
$9,000  was  received  as  bribe,  and  proof  that  accused  received  cashier's  check  for 
that  amount,  not  fatal  variance. 
Bribery. 

Cited  in  note  (116  Am.  St.  Rep.  39)  on  bribery  and  solicitation  of  bribe. 

34  L.  R.  A.   182,  MITCHELL  v.  PRANGE,  110  Mich.  78,  64  Am.  St.  Rep.  329, 

67   N.   W.   1096. 
Xegrlig'ence  in  blasting* 

Cited  in  Cary  Bros.  &  Hannon  v.  Morrison,  63  C.  C.  A.  270,.  129  Fed.  180,  hold- 
ing blasting  to  be  proper  method  in  sparsely  settled  country,  of  removing  ledges 
and  rocks  in  grading  for  railroad;  Hieber  v.  Central  Kentucky  Traction  Co.  145 
Ky.  109,  36  L.R.A.  (N.S.)  55,  140  S.  W.  54,  holding  that  one  blasting  on  his  own 
premises  is  not  liable  for  injury  to  neighboring  blacksmith  from  plunging  of 
frightened  horse;  Cary  Bros.  v.  Morrison,  65  L.R.A.  663,  63  C.  C.  A.  267,  129 
Fed.  180,  on  when  blasting  proper  and  justifiable. 

Cited  in  footnotes  to  Belleville  Stone  Co.  v.  Mooney,  39  L.  R.  A.  834,  which 
holds  foreman's  failure  to  give  warning  of  blast  in  quarry  not  negligence  of  fellow 
servant  of  men  working  therein;  Sulliva-n  v.  Dunham,  47  L.  R.  A.  715,  which 
holds  liable  as  trespasser,  one  firing  blast  on  own  land  by  which  wood  thrown  on 
traveler  in  highway;  Cary  v.  Morrison,  65  L.R.A.  659,  which  holds  it  duty  of 
contractor  removing  rock  by  blasting  to  give  warning  of  coming  explosions  to 
persons  occupying  neighboring  property. 

Cited  in  notes   (12  L.R.A. (N.S.)   390)    on  liability  for  concussion  by  blasting; 
(36  L.R.A. (N.S.)    54)    on  liability  for  frightening  horse  by  blasting;    (123  Am. 
St.  Rep.  584)   on  duty  and  liability  of  land  owners  to  adjoining  proprietors. 
Variance. 

Cited  in  Hoyt  v.  Garlock,  145  Mich.  635,  108  N.  W.  1074,  holding  where  decla- 
tion  averred  that  the  injury  resulted  from  his  horse  taking  fright  by  reason 
of  defendant  forcing  great  quantities  of  steam  from  his  engine  into  the  high- 
way and  the  proof  showed  the  engine  to  have  been  a  gasoline  engine  and  that 
its  exhaust  frightened  the  horse,  there  was  a  fatal  variance. 

34  L.  R.  A.  184,  ST.  PAUL  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  63  Minn.  330,  63 

N.  W.  267,  65  N.  W.  649,  68  N.  W.  458. 
Acknowledgment   of   owner's   title   as   breaking;   adverse    possession. 

Cited  in  Olson  v.  Burk,  94  Minn.  458,  103  N.  W.  335,  holding  it  breaks  con- 
tinuity of  adverse  possession;  Co-operative  Bldg.  Bank  v.  Hawkins,  30  R.  I. 
]89,  73  Atl.  617,  holding  that  where  defendant,  by  allegations  in  bill  in  equity, 
which  she  brought  against  plaintiff  in  former  action,  admitted  title  of  plaintiff 
to  land,  such  admission  broke  continuity  of  defendant's  adverse  possession. 
Municipal  control  over  land  devoted  to  public  nse. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Cincinnati.  76  Ohio  St.  505,  81  N.  E.  983. 
holding  municipality  cannot  grant  property  for  use  inconsistent  with  that  to 
which  it  is  dedicated:  Riverside  v.  MacLain,  210  111.  324,  66  L.R.A.  295,  102 
Am.  St.  Rep.  164,  71  N.  E.  408,  holding  land  dedicated  to  public  as  park  cannot 
be  converted  by  city  into  highways  so  as  to  destroy  utility  of  land  for  purpose 
for  which  dedicated;  State  ex  rel.  Townsend  v.  Park  Comrs.  100  Minn.  151,  9 
L.R.A.  Au.  Vol.  IV.  — 70 
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L.R.A.(N.S.)  1049,  110  X.  W.  1121,  on  validity  of  statute  allowing  sale  of  prop- 
erty by  city  used  for  park  purposes;  Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  174  Ind.  213,  36  L.R.A.(N.S.)  854,  89  N.  E.  885,  holding  that  charter 
authority  to  exclusive  control  over  streets  includes  power  to  permit  laying  of 
railroad  tracks  in  street,  so  long  as  general  rights  of  public  are  not  destroyed; 
State  ex  rel.  Schade  Brewing  Co.  v.  Superior  Ct.  62  Wash.  114,  113  Pac.  576, 
holding  that  city  of  first  class  is  not  authorized  to  grant  franchise  to  railroad 
to  use  material  portion  of  street  to  exclusion  of  public;  People  ex  rel.  Swan  v. 
Doxsee,  136  App.  Div.  405,  120  N.  Y.  Supp.  962,  holding  that  trustees  of  town 
have  no  authority  to  lease  portion  of  dock  to  private  corporation,  even  though 
remaining  space  be  sufficient  for  needs  of  public;  State  ex  rel.  Roland  v.  Dreycr. 
229  Mo.  232,  129  S.  W.  904,  holding  that  public  landing  is  place  on  river  or 
other  navigable  water  for  loading  or  unloading  goods  or  reception  and  dis- 
charge of  passengers;  Codman  v.  Crocker,  203  Mass.  150,  25  L.R.A.  (X.S.)  990, 
89  N.  E.  177,  holding  that  there  is  no  diversion  in  running  a  subway  under 
land  deeded  for  common  use  as  a  training  field  and  cow  pasture,  where  there 
will  be  no  interference  with  the  surface  except  a  slight  enlargement  of  the  ap- 
proaches to  a  station. 

Cited  in  footnotes  to  Louisiana  Constr.  &  Improv.  Co.  v.  Illinois  C.  R.  Co.  37 
L.  R.  A.  661,  which  denies  city's  authority  to  grant  exclusive  right  of  occu- 
pation of  batture  to  railroad  company  for  ninety-nine  years;  Reighard  v.  Flinn. 
43  L.  R.  A.  502,  which  holds  invalid,  lease  by  city  of  part  of  public  landing 
to  private  person. 

Cited  in  notes  (48  L.R.A.  493)  on  power  of  legislature  to  impose  burdens  on 
municipalities  and  to  control  their  local  administration  and  property;  (58 
L.R.A.  761 )  on  levees  as  public  improvements. 

Distinguished  in  Manson  v.  South  Bound  R.  Co.  64  S.  C.  122,  41  S.  E.  832,  refus- 
ing to  enjoin  taking  of  public  park  for  railway  terminal  at  suit  of  nonabutting 
property  owners;  Cleveland  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co.  93  Fed.  137.  hold- 
ing no  rights  reserved  to  city  in  street  condemned  by  railway  under  grant  of 
constitutional  right  of  eminent  domain. 
Impairment  of  rig-lit  obtained  under  ordinance. 

Cited  in  Northwestern  Teleph.  Exch.  Co.  v.  Minneapolis,  81  Minn.  146.  5* 
L.  R.  A.  183,  83  N.  W.  527,  holding  ordinance  arbitrarily  compelling  placing  of 
telephone  wires  under  ground  at  enormous  expense,  violation  of  rights  acquired 
on  construction  of  overhead  wires  under  prior  ordinance:  Alexandria  v.  Morgan's 
L.  &  T.  R.  &  S.  S.  Co.  109  La.  58,  33  So.  65,  denying  right  of  city  to  revoke, 
without  notice,  railroad  company's  franchise  to  occupy  street,  over  which  cars 
had  been  run  for  years. 

Cited  in  note  (50  L.  R.  A.  148)  on  privilege  of  using  streets  as  a  contract  with- 
in constitutional  provision  against  impairing  obligation  of  contracts. 
Meaning-  of   term    "levee." 

Cited  in  McAlpine  v.  Chicago  G.  W.  R.  Co.  68  Kan.  212,  64  L.  R.  A.  88,  75 
Pac.  73,  upholding  right  to  use  as  street,  strips  of  land  dedicated  to  city  as 
"levee;"  Chicago,  R.  I.  &  P.  R.  Co.  v.  People,  222  111.  437.  78  N.  E.  700.  on  defi- 
nition of  "levee;"  McAlpine  v.  Chicago  G.  W.  R.  Co.  68  Kan.  212,  64  L.R.A. 
88.  75  Pac.  73,  1  Ann.  Cas.  452.  as  to  what  constitutes  a  "levee." 

34  L.  R.  A.  193.  BRIGGS  v.  RUSSELLVILLE,  99  Ky.  515,  36  S.  W.  358. 
Municipal    taxation. 

Cited  in  Board  of  Councilmen  v.  Scott,  101  Ky.  621,  42  S.  W.  104.  upholding 
taxation  of  rural  property  within  city  limits,  at  same  rate  as  other  property. 
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Cited  in  footnotes  to  Kimball  v.  Grantsville  City,  45  L.  R.  A.  628,  which  up- 
holds municipal  tax  on  rural  property  within  city;  Atohison,  T.  &  S.  F.  R.  Co. 
v.  Clark,  47  L.  R.  A.  77,  which  holds  void,  fire  tax  to  which  railroad  property 
subject  without  being  entitled  to  any  of  benefits;  Kaysville  v.  Ellison,  43  L.  R. 
A.  81,  which  denies  validity  of  city  tax  on  business  or  property  incapable  of  bene- 
fit from  municipality. 

Cited  in  note   (27  L.R.A.  (N.S.)   695)   on  municipal  taxation  of  rural  lands. 

34  L.  R.  A.  201,  POST  v.  MECHANICS'  BLDG.  &  L.  ASSO.  97  Tenn.  408,  37 
S.  W.  216. 

Accounting    between    member    and    builrtlngr    association    on    letter's    In- 
solvency. 

Cited  in  Hale  v.  Cairns,  8  N.  D.  151,  44  L.  R.  A.  263,  73  Am.  St.  Rep.  746, 
77  N.  W.  1010;  People's  Bldg.  A  L.  Asso.  v.  McPhilamy,  81  Miss.  85,  59  L.  R.  A. 
746,  32  So.  1001;  Phelps  v.  American  Sav.  &  L.  Asso.  121  Mich.  355,  80  N.  W. 
]20;  Hall  v.  Stowell,  75  App.  Div.  23,  77  N.  Y.  Supp.  953;  Woerheide  v.  John- 
ston, 81  Mo.  App.  201 ;  Columbia  Finance  &  T.  Co.  v.  Tharp,  24  Ind.  App.  86,  56 
N.  E.  265:  Young  v.  Improvement  Loan  Bldg.  Asso.  48  W.  Va.  524,  38  S.  E.  670; 
Hale  v.  Kline,  113  Iowa,  527,  85  N.  W.  814,  —  holding  that  dues  on  collateral 
stock  pledged  by  borrowing  member  cannot  be  credited  against  premiums  on 
loan  on  foreclosure  of  mortgage  by  receiver  of  corporation;  Hale  v.  Gullick,  13 
S.  D.  647,  84  N.  W.  196  (dissenting  opinion),  majority  holding  borrowing  mem- 
ber entitled  to  credit  dues,  interest,  and  premiums  against  loan,  on  surrender  of 
'stock  at  winding  up  of  association;  Southern  Bldg.  &  L.  Asso.  v.  Johnson,  49 
C.  C.  A.  522,  111  Fed.  662,  holding  that  dues  on  stock  advanced  as  fixed  premium 
on  loan  may  be  credited  by  borrowing  member  against  loan  on  insolvency  of  cor- 
poration; Boice  v.  Rabb,  24  Ind.  App.  373,  55  N.  E.  880,  holding  dividends  paid 
on  stock  chargeable  as  lien  against  such  stock  on  insolvency  of  association,  where 
there  were  no  profits  from  which  they  could  have  been  declared;  Clarke  v.  Olson, 
9  N.  D.  373,  83  N.  W.  519,  holding  that  mortgage  to  secure  payment  of  dues 
cannot  be  foreclosed  for  face  amount  of  bond  on  insolvency  of  company,  where 
dues  paid;  Carpenter  v.  Richardson,  101  Tenn.  178,  46  S.  W.  452,  holding  prin- 
cipal and  interest  of  loan,  but  not  fines,  recoverable  by  receiver  of  insolvent  asso- 
ciation, subject  to  deductions  for  payments  of  interest,  premiums,  etc.,  with 
interest  thereon;  Breed  v.  Ruoff,  54  App.  Div.  150,  66  N.  Y.  Supp.  422,  holding 
borrowing  member  entitled  to  credit  interest  paid  and  stock  dues  after  insol- 
vency of  association,  but  not  fines  nor  stock  dues  paid  prior  to  insolvency;  Swope 
v.  Jordan,  107  Tenn.  183,  64  S.  W.  52.  holding  account  against  member  forfeit- 
ing while  association  going  concern,  properly  made  up  as  of  that  date  and  not 
'as  of  date  of  subsequent  insolvency;  Roberts  v.  Cronk,  94  App.  Div.  176,  88  N. 
Y.  Supp.  103,  denying  right  of  borrowing  member  of  insolvent  association  to  have 
premium  and  dues  credited  on  amount  due  on  foreclosure  of  mortgage;  Anselme 
v.  American  Sav.  &  L.  Asso.  63  Neb.  528,  88  N.  W.  665,  denying  right  of  bor- 
rowing member  to  credit  dues  paid  on  stock,  upon  insolvency  of  association; 
Roberts  v.  Cronk.  94  App.  Div.  176,  88  N.  Y.  Supp.  103;  Carpenter  v.  Sherman, 
2  Tenn.  Ch.  App.  331 ;  Anselme  v.  American  Sav.  &  L.  Asso.  63  Neb.  528,  88  N. 
W.  665, — holding  a  borrower  from  a  building  and  loan  association  on  its 
insolvency  is  not  entitled  to  credit  upon  his  loan  for  money  paid  as  dues  upon 
stock;  Monier  v.  Clark,  12  N.  M.  129,  75  Pac.  35,  holding  a  borrowing  mem- 
ber after  payment  of  his  loan  and  the  settlement  of  the  debts  of  the  association 
is  entitled  to  share  pro  rata  with  nonhorrowing  members  in  the  dividends : 
People  v.  New  York  Bldg.-Luan  Bkg.  Co.  113  App.  Div.  149..  98  X.  Y.  Supp. 
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898  (dissenting  opinion),  on  the  rights  of  a  borrowing  member  of  an  insolvent 
building  and  loan  association;  Gunby  v.  Armstrong,  66  C.  C.  A.  627,  133  Fed. 
436,  on  the  making  of  settlements  between  receiver  of  insolvent  association  and 
borrowing  member;  People  v.  New  York  BIdg.-Loan  Bkg.  Co.  101  App.  Div. 
489,  92  N.  Y.  Supp.  62,  holding  a  petition  by  a  borrowing  member  for  an  ac- 
counting while  the  assets  are  being  liquidated  by  the  receiver  is  premature; 
Reitz  v.  Hayward,  100  Mo.  App.  224,  73  S.  W.  374,  on  a  borrowing  member  of 
an  insolvent  building  association  as  not  entitled  to  dividends  until  a  final  dis- 
tribution of  assets;  People  v.  New  York  Bldg.-Loan  Bkg.  Co.  110  App.  Div. 
557,  97  N.  Y.  Supp.  81,  holding  members  of  insolvent  building  association  are 
not  creditors  thereof  for  dues  paid  in  advance  where  no  agreement  that  money 
was  to  be  held  as  a  deposit. 

Cited  in  footnotes  to  Hale  v.  Cairns,  44  L.  R.  A.  261,  which  denies  right  to  ap- 
ply dues  paid  on  stock,  on  mortgage  to  insolvent  loan  association;  People's 
Bldg.  &  L.  Asso.  v.  McPhillamy,  59  L.  R.  A.  743,  which  requires  stock  pay- 
ments of  borrowing  member  to  share  losses  and  expenses  of  winding  up  loan 
association;  Ottensoser  v.  Scott,  66  L.R.A.  346,  which  holds  borrowing  mem- 
bers of  insolvent  loan  association  entitled  to  be  credited  only  for  such  pro 
rata  amount  of  full  face  or  book  value  of  stock  as  actual  conditions  may  war- 
rant based  on  net  assets  in  receiver's  hands. 

Cited  in  note   (61  Am.  St.  Rep.  27.  29)   on  effect  of  insolvency  of  loan  associa- 
tion on  rights  and  liabilities  of  members. 
Effect  of  notice  of  withdrawal. 

Cited  in  Cook  v.  Emmet  Perpetual  &  Mut.  Bldg.  Asso.  90  Md.  291,  44  Atl. 
1022,  holding  general  creditor  entitled  to  preference  over  shareholders  giving  no- 
tice of  withdrawal  prior  to  adjudication  of  insolvency  of  association:  Wil>i>n  \. 
Parvin,  56  C.  C.  A.  275,  119  Fed.  659,  and  Coltrane  v.  Baltimore  Bldg.  &  L.  Also, 
110  Fed.  279,  holding  member  who  gives  notice  of  withdrawal,  maturing  prior  to 
insolvency  of  corporation,  not  entitled  to  preference  over  other  members  in  dis- 
tribution of  assets;  Reitz  v.  Hayward,  100  Mo.  App.  224,  73  S.  W.  374,  holding 
borrowing  member  withdrawing  before  insolvency  of  association  entitled  to  be 
credited  with  value  of  pledged  stock  and  dividends  declared  at  time  of  withdrawal : 
Walker  v.  Terry,  138  Ala.  432,  35  So.  466,  denying  that  certificate  of  withdrawal 
entitles  member  of  insolvent  loan  association  to  be  declared  a  creditor  thereof; 
Walker  v.  Terry,  138  Ala.  432.  35  So.  488,  holding  a  stockholder  of  an  insolvent 
building  association  is  not  entitled  to  be  declared  a  creditor  because  he  holds  a 
certificate  of  withdrawal  showing  him  entitled  to  a  certain  amount. 
I  -ii  i-ioti-  loans. 

Cited  in  Carpenter  v.  Lewis,  60  S.  C.  36,  38  S.  E.  244,  holding  "loan  at  fixe'l 
premium,  secured  by  bond  and  mortgage  together  with  principal  debt,  usurious 
where  legal  interest  exceeded;  Edinger  v.  Missouri  Guarantee  Sav.  &  Bldg.  Asso. 
83  Mo.  App.  625,  holding  loan  at  premium  fixed  by  agent  of  association  usurious 
where  premium  and  interest  exceed  lawful  rate;  Mcllwaine  v.  Iseley,  96  Fed.  67; 
Mcllwaine  v.  Ellington,  55  L.  R,  A.  953,  49  C.  C.  A.  450.  Ill  Fed.  582:  Douglass 
v.  Kavanaugh,  33  C.  C.  A.  109,  62  U.  S.  App.  38,  90  Fed.  374,—  holding  private 
loan  at  fixed  premium  in  addition  to  legal  interest,  usurious;  Fidelity  Sav. 
Asso.  v.  Bank  of  Commerce,  12  Wyo.  353,  75  Pac.  448,  on  when  premiums  exacted 
from  a  borrower  from  a  building  and  loan  association  are  usurious;  Miller  v. 
Prudential  Banking  &,  T.  Co.  63  W.  Va.  115.  59  S.  E.  977,  holding  premiums 
arbitrarily  fixed  exceeding  the  legal  rate  of  interest  were  usurious;  Clarke  v. 
Conners,  18  S.  D.  605,  101  N.  W.  883,  holding  the  premium  and  interest  exacted 
from  a  borrowing  member  of  a  building  and  loan  association  in  excess  of  the 
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legal  rate  usurious  and  the  excess  was  properly  applicable  to  the  principal  obli- 
gation. 

Cited  in  footnotes  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  57  L.  R.  A.  793, 
which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured  by  mort- 
gage on  land  in  state,  determined  by  local  law;  Floyd  v.  National  Loan  &  Invest. 
Co.  54  L.  R.  A.  536,  which  holds  contract  with  foreign  loan  association  not  within 
exemption  of  domestic  associations  as  to  usury,  unless  in  conformity  to  local  law; 
Borrowers'  &  T.  Bldg.  Asso.  v.  Eklund,  52  L.  R.  A.  637,  which  holds  loan  effected 
by  loan  association  by  private  contract  not  exempt  from  usury  law,  where  statute 
requires  it  to  be  made  in  open  meeting ;  Smoot  v.  People's  Perpetual  Loan  &  Bldg. 
Asso.  41  L.  R.  A.  589,  which  sustains  retroactive  statute  relieving  from  usury  all 
contracts  with  loan  associations. 

Cited  in  note  (35  L.  R.  A.  244)  on  fixed  premiums  or  fixed  minimum  of  pre- 
miums in  building  and  loan  associations. 

Distinguished  in  Star  Sav.  &  L.  Asso.  v.  Woods,  100  Tenn.  123,  42  S.  W.  872, 
holding  amount  paid  in  excess  of  legal  interest  on  loan  at  fixed  premium  not  re- 
coverable by  borrowing  member  receiving  full  withdrawal  value  of  shares  paid 
up  by  him;  Deitch  v.  Staub,  53  C.  C.  A.  144,  115  Fed.  316,  holding  that  purchaser 
of  property  burdened  with  usurious  mortgage  assumed  by  him  cannot  set  up  usury 
to  defeat  foreclosure  of  mortgage  by  receiver  of  insolvent  association. 

34  L.  R.  A.  205,  ROBINSON  v.  SUPERIOR  RAPID  TRANSIT  R.  CO.  94  Wis.  345, 

59  Am.  St.  Rep.  896,  68  N.  W.  961. 
Res   u«— •:••. 

Cited  in  Sample  v.  Consolidated  Light  &  R.  Co.  50  W.  Va.  479,  57  L.  R,  A.  190, 
footnote  p.  186.  40  S.  E.  597,  holding  declaration  of  motorman  while  car  still  on 
child  run  down,  that  he  thought  he  could  pass  it,  admissible  as  res  getsce;  Union 
P.  R.  Co.  v.  Elliott,  54  Neb.  304,  74  N.  W.  627,  holding  statement  of  engineer, 
made  to  party  injured  as  soon  as  engine  stopped  and  he  could  alight,  admissible. 
Exemplary  damages. 

Cited  in  Gatzow  v.  Buening,  106  Wis.  18,  49  L.  R.  A.  482,  80  Am.  St.  Rep.  17, 
81  X.  W.  1003,  holding  secretary  of  liverymen's  association  liable  for  exemplary 
damages  in  withdrawal  of  hearse  from  use  at  funeral,  pursuant  to  by-law  of  asso- 
ciation aimed  against  patrons  of  nonunion  labor;  Rueping  v.  Chicago  &  N.  W.  R. 
Co  116  Wis.  630,  96  A;n.  St.  Rep.  1013,  93  N.  W.  843,  holding  passenger  not 
entitled  to  recover  punitive  damages  from  carrier  for  injuries  suffered  in  collision : 
Eggett  v.  Allen.  1 19  Wis.  633.  96  N.  W.  803,  holding  punitive  damages  recoverable 
from  one  commencing,  authorizing,  or  participating  in  malicious  prosecution : 
Pfister  v.  Milwaukee  Free  Press  Co.  139  Wis.  655,  121  N.  W.  938;  Karns  v. 
Allen,  135  Wis.  58,  115  N.  W.  357,  15  Ann.  Cas.  543,  on  exemplary  damages  as 
not  being  recoverable  as  a  matter  of  right;  Tilton  v.  J.  L.  Gates  Land  Co.  140 
Wis.  210.  123  N.  W.  331,  on  refusing  to  reverse  a  judgment  because  of  the 
failure  of  the  jury  to  award  punitive  damages;  Louisville  &  N.  R.  Co.  v.  Satter- 
white,  112  Tenn.  210,  79  S.  W.  106,  holding  an  instruction  making  the  finding  of 
punitive  damages  compulsory  instead  of  discretionary  was  erroneous;  Topole- 
wski  v.  Plankington  Packing  Co.  143  Wis.  71,  126  N.  W.  554;  Davis  v.  Hearst, 
160  Cal.  174,  116  Pac.  530, — holding  that  party  is  never  entitled  as  matter  of 
right  to  punitive  damages,  but  granting  or  withholding  of  such  damages  is  in 
discretion  of  jury. 

Cited  in  notes  (101  Am.  St.  Rep.  740,  742)  on  exemplary  damages  for  act  of 
employee;  (40  L.R.A. (N.S.)  1047)  on  liability  of  carrier  for  wilful  torts  of 
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servants  to  passengers;    (59  Am.  St.  Rep.  608)    on  exemplary  damages  against 

corporations. 

Ratification  of  tort. 

Cited  in  Cobb  v.  Simon,  119  Wis.  606,  100  Am.  St.  Rep.  909,  97  N.  W.  276,  hold- 
ing retention  of  servant  after  notice  to  principal  of  tort  committed  by  servant, 
evidence  of  ratification;  Kwiechen  v.  Holmes  &  H.  Co.  106  Minn.  153,  19  L.R.A. 
(N.S.)  257,  118  N.  W.  668,  holding  the  retention  of  a  servant  after  knowledge 
of  acts  for  which  master  not  liable,  will  not  render  the  master  liable. 

Cited  in  note  (25  Eng.  Rul.  Cas.  143)  on  master's  liability  for  tort  committed 
by  servant. 

34  L.  R.  A.  207,  HALL  v.  MAXSON,  99  Iowa,  698,  68  N.  W.  922. 
Inability   of  municipality   for   condition   of   streets. 

Cited  in  Goucher  v.  Sioux  City,  115  Iowa,  640,  89  N.  W.  24,  holding  negligence 
of  municipality  in  permitting  gutter  ditch  by  side  of  walk  to  remain  unpro- 
tected for  long  time,  for  jury;  Hoffman  v.  Maysville,  123  Ky.  711,  97  S.  W.  360T 
holding  that  the  municipality  must  use  ordinary  care  to  see  that  its  sidewalks 
are  in  a  safe  condition  for  use,  but  need  not  as  to  defects  existing  on  private 
premises  near  by;  Garnetz  v.  Carroll,  136  Iowa,  572,  114  X.  W.  57,  sustaining 
an  instruction  to  the  effect  that  if  the  city  placed  light  sufficient  to  warn  a 
person  of  ordinary  prudence  of  the  excavation,  the  city  was  not  negligent,  unless 
it  removed  the  same  or  had  knowledge  that  they  were  removed,  and  had  time  to 
replace  them;  New  Castle  v.  Grubbs,  171  Ind.  491,  86  N.  E.  757,  holding  city 
liable  for  failure  to  put  guard  alongside  low  lying  lot. 

Cited  in  footnote  to  Watertown  v.  Greaves,  56  L.  R.  A.  865,  which  holds  qin--- 
tion  of  defect  in  difference  of  3  inches  in  height  of  concrete  sidewalk  and  adjoining 
gravel  one,  for  jury. 

Cited  in  notes  (20  L.R.A.(N.S.)  578,  584,  597)  on  liability  of  municipality  for 
defects  or  obstructions  in  streets;  (21  L.R.A. (N.S.)  643)  on  contributory  negli- 
gence as  affecting  municipal  liability  for  defects  and  obstructions  in  streets : 
(16  L.R.A. (N.S.)  461)  on  negligence  in  attempting  to  cross,  after  dark,  defec- 
tive or  obstructed  street. 

Impeachment   of   witness. 

Cited  in  note   (82  Am.  St.  Rep.  62)   on  evidence  to  show  credibility  or  bias  of 
witness. 
Physical  examination  of  plaintiff. 

Cited  in  South  Bend  v.  Turner,  156  Ind.  426,  54  L.  R,  A.  400,  83  Am.  St.  Rep. 
200,  60  N.  E.  271,  holding  refusal  of  court  to  order  physical  examination  of  in 
jured  child  reversible  error,  where  defendant  had  no  other  means  of  determining 
extent  of  injury  and  examination  could  be  made  without  pain  or  danger;  West- 
ern Glass  Mfg.  Co.  v.  Schoeninger,  42  Colo.  362,  15  L.R.A. (N.S.)  668,  126  Am. 
St.  Rep.  165,  94  Pac.  342,  holding  that  it  lies  in  the  discretion  of  the  trial  court 
to  order  a  physical  examination  of  the  plaintiff  in  an  action  for  personal  in- 
juries; May  v.  Northern  P.  R.  Co.  32  Mont.  528,  70  L.R.A.  114,  81  Pac.  328.  4 
Ann.  Cas.  605,  denying  the  power  of  the  court  to  compel  a  physical  examination 
in  the  absence  of  statute;  Best  v.  Columbia  Street  R.  Light  &  P.  Co.  85  S.  C. 
429,  67  S.  E.  1  (dissenting  opinion),  on  power  of  court  to  order  physical  exami- 
nation of  plaintiff  in  negligence  action;  Murphy  v.  Southern  P.  Co.  31  Nev. 
141,  101  Pac.  322,  21  Ann.  Cas.  502,  holding  that  in  actions  for  personal  in- 
juries rulings  of  trial  court  in  exercise  of  discretion  in  granting  order  for 
physical  examination  of  plaintiff  will  not  be  disturbed,  unless  discretion  is 
abused. 
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Cited  in  footnotes  to  Wanek  v.  Winona,  46  L.  R.  A.  448,  which  sustains  court's 
power  to  order  physical  examination  of  plaintiff  under  penalty  of  dismissal  of 
action;  Lane  v.  Spokane  Falls  &  N.  R.  Co.  46  L.  R.  A.  153,  which  sustains  power 
of  court  to  order  physical  examination  of  woman  by  experts  in  action  for  per- 
sonal injuries;  Bagwell  v.  Atlanta  Consol.  Street  R.  Co.  47  L.  R.  A.  486,  which 
holds  action  for  injury  to  minor  daughter  should  not  be  dismissed  for  her  refusal, 
after  attaining  majority,  to  submit  to  physical  examination;  Cleveland,  C.  C.  & 
St.  L.  R,  Co.  v.  Huddleston,  36  L.  R.  A.  681,  which  holds  that  production  of  plain- 
tiff's urine  for  examination  should  be  required  where  he  claims  to  be  suffering 
from  albumen  and  sugar  in  urine  as  result  of  injury;  O'Brien  v.  La  Crosse,  40 
L.  R.  A.  831,  which  denies  power  of  court  to  order  examination  as  to  condition  of 
plaintiff's  bladder,  under  evidence  that  it  might  be  dangerous ;  Stack  v.  New  York, 
N.  H.  &  H.  R.  Co.  52  L.  R.  A.  328,  which  denies  power  of  court  to  compel  plaintiff 
to  submit  to  physical  examination;  State  v.  Height,  59  L.  R.  A.  438,  which  holds 
unlawful,  disclosures  by  physicians  of  knowledge  as  to  venereal  disease,  obtained 
by  examination  against  his  will  of  one  accused  of  rape;  Austin  &  N.  W.  R.  Co. 
v.  Cluck,  64  L.  R,  A.  494,  which  denies  power,  in  absence  of  statutory  authority, 
to  require  plaintiff  to  submit  to  physical  examination;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Palmore,  64  L.  R.  A.  90,  which  holds  that  timely  request  for  physical  examina- 
tion of  injured  eyes  should  be  granted,  though  involving  use  of  drugs  for  dilating, 
pupils;  May  v.  Northern  P.  R.  Co.  70  L.R.A.  111,  which  denies  judicial  power  at 
common  law  to  compel  plaintiff  to  submit  to  physical  examination. 

Cited  in  notes  (15  L.R.A.  (N.S.)  666)  on  refusal  of  order  for  physical  exami- 
nation as  abuse  of  discretion;  (68  Am.  St.  Rep.  244,  248)  on  physical  examina- 
tion of  parties  by  order  of  court. 

Distinguished  in  Vierling  v.  Binder,  113  Iowa,  342,  85  N.  W.  621,  upholding 
refusal  to  require  physical  examination  of  plaintiff  where  defendant  only  pleads 
her  disease  as  tending  to  show  nonexistence  of  marriage  contract  for  breach  of 
which  action  is  brought. 
Exhibition  of   i  n. juries  to  jury. 

Cited  in  Faivre  v.  Mandercheid,  117  Iowa,  731,  90  N.  W.  76,  upholding  right 
of  one  injured  to  exhibit  his  hands  and  feet  to  jury  to  show  extent  of  injury  to 
them;  Laughlin  v.  Harvey,  24  Ont.  App.  Rep.  440,  holding  that  the  mere  exhibi- 
tion of  the  injured  leg  to  the  jury,  and  not  in  connection  with  any  expert  medi- 
cal testimony  was  improper  and  prejudicial. 

34  L.  R.  A.  215,  LEITZSEY  v.  COLUMBIA  WATER  POWER  CO.  47  S.  C.  464, 

25  S.  E.  744. 
Liability  of  grantee   for  grantor's   nuisance. 

Cited  in  De  Laney  v.  Georgia,  C.  &  N.  R.  Co.  58  S.  C.  360,  79  Am.  St.  Rep.  843, 
36  S.  E.  699,  holding  lessee  liable  for  private  nuisance  erected  by  grantor,  only 
after  notice  and  demand  of  removal;  Townes  v.  Augusta,  52  S.  C.  404,  29  S.  E.  851, 
holding  party  entitled  to  damages  for  continuance  of  dam  by  grantee  of  con- 
structor, rendering  plaintiff's  land  unfit  for  cultivation. 

Cited  in  note  (86  Am.  St.  Rep.  511)  on  liability  of  property  owner  for 
nuisance  which  he  did  not  create. 

Distinguished  in  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  194,  196,  45  S.  E. 
188,   holding   consolidated    railroad   company   liable  for   continuance   of  nuisance 
created  by  preceding  company,  without  notice  or  demand  of  removal. 
Exclnsiveness   of  statutory   remedies. 

Cited  in  Garraux  v.  Greenville,  53  S.  C.  579,  31  S.  E.  597,  holding  compensation 
for  damage  from  change  of  grade  of  street  recoverable  only  in  statutory  proceed- 
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ing  before  commissioners;  Rankin  v.  Sievern  &  K.  R.  Co.  58  S.  C.  544,  36  S.  E. 
997,  holding  compensation   under  condemnation   statutes  only  remedy  available 
for  injury  to  property  by  construction  of  railway,  where  no  objection  in  statutory 
manner  made    to  its  entry  on  the  land. 
Estoppel. 

Cited  in  footnote  to  Nunamaker  v.  Columbia  Water  Power  Co.  34  L.  R.  A.  ---I, 
which  holds  grant  of  right  to  flood  part  of  farm  by  dam  precludes  action  for  in- 
juries to  remaining  land. 
Damage  to  property  by  construction   or  use  of  land. 

Cited  in  Jones  v.  Seaboard  Air  Line  R,  Co.  67  S.  C.  194,  45  S.  E.  188,  holding 
that  grant  of  right  of  way  contemplates  only  such  damages  as  would  result  tnun 
skilful  and  proper  construction  of  road ;  Lawton  v.  Seaboard  Air  Line  R.  Co. 
75  S.  C.  85,  55  S.  E.  128,  holding  that  negligent  construction  of  embankment 
across  stream  by  which  another's  land  is  flooded  is  continuous  and  action  may 
be  brought  for  damages  for  six  years  before  commencing  action:  .Mc-Minmille  v. 
Howenstine,  56  Or.  459,  109  Pac.  81,  Ann.  Cas.  1912  C,  193,  holding  that  under 
constitution  city  had  power  to  appropriate  by  eminent  domain  water  flowing 
from  springs  across  defendant's  land  situated  without  its  corporate  limits. 

Cited  in  note  (61  L.  R.  A.  858,  859)  on  injury  by  construction  and  operation 
of  canals. 

Distinguished  in  Inglesice  Mfg.  Co.  v.  Charleston  Light  &  Water  Co.  76  S.  C. 
98,  56  S.  E.  664,  holding  that  a  corporation  may  exercise  the  right  of  eminent 
domain  after  an  entry  upon  land,  if  it  pays  the  damages  for  trespass. 
"What   term    "lands"    includes. 

Cited  in  South  Bound  R,  Co.  v.  Burton,  67  S.  C.  523,  46  S.  E.  340,  holding  that 
term  "lands,"  used  in  condemnation  statute,  embraces  "all  rights  and  easements 
growing  thereout." 

34  L.  R.  A.  222,  NUNAMAKER  v.  COLUMBIA  WATER  POWER  CO.  47  S.  C.  485, 

58  Am.  St.  Rep.  905,  25  S.  E.  751. 
i):i  mi; u  i->   for  flooding:  lands. 

Cited  in  Reid  Courtnay  Mfg.  Co.  68  S.  C.  470,  47  S.  E.  718,  holding  that 
where  one  grants  an  easement  to  overflow  a  portion  of  a  described  land,  or 
grants  the  right  to  maintain  a  dam  of  a  specified  height,  he  cannot  recover  dam- 
ages for  injury  resulting  necessarily  from  the  use  of  such  easement. 

Cited  in  footnote  to  Leitzsey  v.  Columbia  Water  Power  Co.  34  L.  R.  A.  215, 
which  holds  damages  for  flooding  lands  by  dam  recoverable  under  eminent  domain 
law,  not  by  suit  for  nuisance. 
Damages   included   in    grant    of   right    of   way. 

Cited  in  Jones  v.  Seaboard  Air  Line  R.  Co.  67  S.  C.  194,  45  S.  E.  188.  holding 
that  grant  of  right  of  way  contemplates  only  such  damages  as  would  result  from 
skilful  and  proper  construction  of  road:  Touchbery  v.  Northwestern  R.  Co.  83 
S.  C.  319,  65  S.  E.  341,  holding  that  the  acquisition  of  a  right  of  way  carries 
with  it  exemption  from  liability  for  damages  to  landowner  arising  from  use 
of  the  land  for  right  of  way,  not  due  to  negligence:  Lampley  v.  Atlantic  Coast 
Line  R.  Co.  71  S.  C.  158.  50  S.  E.  773,  holding  railroad  company  was  not  liable 
for  obstructing  a  watercourse  unless  it  was  negligent  in  constructing  its  road 
bed. 

Cited  in  note  (61  L.  R.  A.  858)  on  injury  by  construction  and  operation  of 
canals. 
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84  L.  R.  A.  223,  McANALLY  v.  ALABAMA  INSANE  HOSPITAL,  109  Ala.  109, 

55  Am.  St.  Rep.  923,  19  So.  492. 
Rig-lit  of  feme   covert   to  contract. 

Cited  in  Cowan  v.  Motley,  125  Ala.  372,  28  So.  70,  holding  contract  for  attorney's 
fees  not  invalid  where  entered  into  without  statutory  written  consent  of  husband. 
Effect  of  Insanity. 

Cited  in  Harton  v.  Little,  166  Ala.  344,  51  So.  974,  holding  that  person  does 
not  become  civilly  dead  because  adjudged  non  compos  mentis. 

34  L,  R.  A.  227,  LAXDELL  v.  HAMILTON,  175  Pa.  327,  34  Atl.  663. 
Covenants    running-    with    land. 

Cited  in  Hansell  v.  Downing,  17  Pa.  Super.  Ct.  238,  holding  provision  against 
erection  of  building  on  portion  of  granted  premises  and  against  overlooking  win- 
dows on  remainder,  creates  covenant  running  with  granted  premises  in  favor  of 
adjoining  land  of  grantor;  Kelly  v.  Nypano  R.  Co.  23  Pa.  Co.  Ct.  186,  holding 
grantee  of  railroad  bound  by  its  covenant  in  deed  of  right  of  way  to  construct 
fence;  Allen  v.  Hamilton,  175  Pa,  339,  34  Atl.  667,  holding  land  burdened  with 
restriction  denned  by  provision  against  erection  of  buildings  attached  to  messuage 
"now"  thereon  erected;  Roth  v.  Jung,  79  App.  Div.  4,  79  _>'..  Y.  Supp.  822,  re- 
fusing to  enjoin  erection  of  flat  at  street  line,  although  covenant  required  erection 
of  building  at  least  20  feet  from  street;  Bangor  &  P.  R.  Co.  v.  American  Bangor 
Slate  Co.  8  Northampton  Co.  Rep.  157,  refusing  to  decree  specific  performance  of 
covenant  to  ship  products  of  covenantor  by  railway  of  covenantee  as  against  lessee 
of  former;  Frantz  v.  Weaver,  20  Lane.  L.  Rev.  335,  holding  erection  of  one-story 
brick  church  not  prevented  by  condition  in  deed  forbidding  erection  of  buildings 
"of  a  less  character  than  a  two-story  brick  house;"  Sanitary  Dist  v.  Martin, 
]29  111.  App.  335,  holding  that  covenants  in  a  deed  that  the  grantee  shall  erect 
and  maintain  a  levee  and  outlets  and  drains  from  the  ditch,  are  covenants  run- 
ninir  with  the  land  and  will  be  enforced  in  equity;  Brown  v.  Huber,  80  Ohio  St. 
2HS,  28  L.R.A.(N.S-)  722,  88  N.  E.  322,  holding  that  a  covenant  in  a  deed  that 
the  adjoining  premises  would  be  used  forever  for  dwelling  purposes,  was  a 
covenant  which  would  be  enforced  against  the  grantor  and  all  persons  claiming 
under  him  with  notice  thereof;  Foster  v.  Smith,  10  Kulp,  385,  holding  that  ease- 
ment of  light  and  air  may  arise  by  implication  from  building  restriction  in  deed 
for  servient  tenement. 

Cited  in  footnote  to  Doty  v.  Chattanooga  Union  R.  Co.  48  L.  R.  A.  160,  which 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad. 

Cited  in  note  (82  Am.  St.  Rep.  667,  669)  on  what  covenants  run  with  the 
land. 

Distinguished  in   Simcox  v.  Struse,   13   Pa.  Dist.  R.  378,  holding  that  where 
the  owner  of   the  dominant  tenement   stands   by   and   allows   the  owner   of   the 
servient  one  to  expend  large  sums  of  money  in  improving  his  land,  he  cannot 
avail  himself  of  building  restrictions. 
Privity. 

Cited  in  Stone  v.  Marshall  Oil  Co.  188  Pa,  610,  41  Atl.  748,  holding  covenant  in 
gas  lease  to  pay  lessor  one  quarter  of  produce  of  well  runs  against  assignee  of 
lessee. 
Who   entitled    to   enforce. 

Cited  in  Vetter  v.  Flaherty,  4  Lack.  Legal  News,  184,  holding  adjoining  owners 
entitled  to  enforce  restriction  as  to  yard  and  bay  windows,  imposed  by  common 
grantor. 
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Enforcement   of   negative   covenant   in   equity. 

Cited  in  Electric  City  Land  &  Improv.  Co.  v.  West  Ridge  Coal  Co.  187  Pa.  512, 
41  Atl.  458,  holding  proviso  in  deed  reserving  to  grantor  minerals  lying  under 
tract  conveyed  for  subdivision  into  building  lots,  that  shaft  to  obtain  same  shall 
not  be  opened  from  surface,  enforceable  in  equity  against  purchaser  of  mineral 
rights  acquiring  several  lots;  Landell  v.  Hamilton,  177  Pa.  24,  38  W.  N.  C.  357, 

35  Atl.  242,  refusing  to  enjoin  erection  of  building  on  lot  owing  servitude  of  light 
and  air  to  adjoining  lots,  where  solid  side  walls  erected  by  adjoining  owners; 
Jones  v.   Pittsburg,  M.  &  Y.  R.  Co.   11    Pa.   Super. .  Ct.   206,  refusing  to  enjoin 
grading  of  street  crossing  to  meet  improvement  of  railway,  as  violation  of  cove- 
nant in  grant  of  easement  "not  to  interfere  with  roadway;"  Torzillo  v.  Phillips. 
11   North.  Co.  Rep.  109,  holding  that  where  plaintiff  has  violated  terms  of  con- 
tract in  regard  to  use  of  alley,  equity  will  not  enjoin  defendant  from  commit- 
ting similar  violation;  Machen  v.  Ferguson,  26  Mortg.  Co.  L.  Rep.  198;  Loud  v. 
Pendergast,  206  Mass.  124.  92  N.  E.  40, — holding  that  building  restriction  will 
not  be  enforced  in  favor  of  one  who  is  violating  same  restriction  himself;  Devlin 
v.  Poor  Richard  Club.  19  Pa.  Dist.  R.  332.  holding  that  equity  will  aid  in  en- 
forcing building   restriction   where  plaintiff  has   acquiesced   in   its   violation   by 
defendant:    Frantz  v.  Weaver.   13  Pa.   Dist.  R.   125,   9   North.   Co.   Rep.   59,   20 
Lane.  L.  Rev.  335.  holding  that  equity  will  restrain  violation  of  building  restric- 
tion where  it  is  still  of  substantial  value  to  dominate  lot  although  use  of  build- 
ings have  changed. 

Cited  in  notes  (13  Eng.  Rul.  Cas.  109)  on  injunction  to  restrain  breach  of 
covenant;  (28  L.R.A. (N.S.)  714,  719)  on  enforcement  of  restrictive  covenant  as 
affected  by  change  in  neighborhood. 

34  L.  R.  A.  232,  Re  WHITING,  150  N.  Y.  27,  55  Am.  St.  Rep.  640,  44  N.  E.  715. 
Transfer  tax   on    "property   within   the   Mtate." 

Cited  in  Be  Morgan,  150  N.  Y.  36,  44  N.  E.  1126,  Affirming  74  N.  Y.  S.  R.  35. 
38  N.  Y.  Supp.  378,  holding  foreign  registered  bonds,  owned  by  nonresident  but 
kept  on  deposit  in  domestic  bank,  taxable:  Re  Blackstone,  69  App.  Div.  129.  74 
N.  Y.  Supp.  508,  holding  proceeds  of  sale  of  stock  in  foreign  corporation  as  well 
as  running  bank  account,  deposited  by  nonresident  owner  in  domestic  bank,  taxa- 
ble; Buck  v.  Miller,  147  Ind.  590,  37  L.  R.  A.  387,  62  Am.  St.  Rep.  436.  45  N.  E. 
647,  holding  funds  of  nonresident,  employed  in  loans,  mortgages,  etc.,  through 
resident  agent,  subject  to  tax,  where  notes  not  in  hands  of  attorney  merely  tem- 
porarily for  collection;  Re  Chabot,  44  App.  Div.  342,  60  N.  Y.  Supp.  927,  holding 
property  passing  to  daughter  on  day  of  death  under  execution  of  power  in  will 
admitted  to  probate  that  day,  subject  to  tax  on  transfer  under  will  of  daughter : 
Re  Gibbes,  84  App.  Div.  513,  83  N.  Y.  Supp.  53,  Reversing  40  Mi*c.  5S2,  holding 
foreign  bonds  of  foreign  testator,  passing  to  nonresident,  not  subject  to  inheri- 
tance tax;  Western  Assur.  Co.  v.  Halliday,  61  C.  C.  A.  273,  126  Fed.  259,  holding 
bonds  deposited  with  superintendent  of  insurance  by  foreign  insurance  company 
taxable  under  Ohio  statute;  People  v.  Griffith,  245  111.  536,  92  N.  E.  313,  hold- 
ing that  stock  of  a  domestic  corporation  deposited  within  the  state  for  safe 
keeping  is  subject  to  the  inheritance  tax,  though  the  decedent  was  a  nonresi- 
dent: Buck  v.  Beach,  164  Ind.  46,  —  L.R.A.(N.S.)  * — ,  108  Am.  St.  Rep.  272, 
71  N.  E.  963,  holding  that  notes  owned  by  a  nonresident  are  subject  to  tax  as 
property  within  the  state  where  they  are  deposited  with  an  agent;  Re  Gordon, 
114  App.  Div.  214,  99  N.  Y.  Supp.  630  (dissenting  opinion),  on  property  sub- 
ject to  the  transfer  tax:  Hathaway  v.  Edwards,  42  Ind.  App.  27.  85  N.  E.  28, 
holding  that  notes  and  mortgages  held  by  the  agent  in  conducting  a  loan  busi- 
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ness  for  a  nonresident,  were  properly  taxed  at  the  place  of  residence  of  the 
agent,  where  the  land  covered  by  the  mortgages  was  situated;  Re  Clinch,  180 
X.  Y.  302,  73  N.  E.  35,  Affirming  99  App.  Div.  300,  90  N.  Y.  Supp.  923,  holding 
that  the  interest  of  a  nonresident  legatee,  who  died  before  the  estate  was  pro- 
bated, was  subject  to  taxation  under  the  transfer  tax  law;  People  ex  rel.  Hatch 
v.  Reardon,  184  N.  Y.  451,  8  L.R.A.  (N.S.)  323,  112  Am.  St.  Rep.  628,  77  N.  E. 
970,  6  Ann.  Cas.  515,  Affirming  110  App.  Div.  831,  97  N.  Y.  Supp.  535,  holding 
that  transfers  of  stock  of  domestic  or  foreign  corporations  within  the  state  are 
subject  to  the  transfer  tax  though  owned  by  nonresidents;  Re  Gibbs,  60  Misc. 
647,  113  N.  Y.  Supp.  939,  holding  that  life  insurance  policies  within  the  state 
upon  the  life  of  a  nonresident  are  not  subject  to  the  transfer  tax  where  the 
policies  were  enforceable  within  the  state  where  the  insurance  companies  were 
incorporated;  Dunham  v.  City  Trust  Co.  115  App.  Div.  587,  101  N.  Y.  Supp. 
87,  holding  that  stock  of  a  foreign  corporation  held  by  a  nonresident  is  not  tax- 
able within  the  state;  Re  Tiffany,  143  App.  Div.  328,  128  N.  Y.  Supp.  106,  hold- 
ing that  notes  made  by  residents  and  nonresidents  secured  by  property  with- 
out state  and  held  by  nonresident  are  subject  to  transfer  tax  if  found  in  safe 
deposit  box  in  this  state;  Re  Fearing,  200  N.  Y.  345,  93  N.  E.  956,  holding  that 
bonds  secured  by  mortgage  on  lands  in  this  state,  which  are  held  by  nonresident 
outside  of  state  are  not  taxable  under  transfer  tax  law. 

Cited  in  footnotes  to  Re  Houdayer,  34  L.  R.  A.  235,  which  holds  nonresident's 
money  mingled  with  trust  funds  in  bank,  subject  to  transfer  tax;  Re  Bronson,  34 
L.  R.  A.  238,  which  holds  stock,  but  not  bonds,  of  domestic  corporation  in  pos- 
session of  nonresident  decedent  subject  to  transfer  tax. 

Cited  in  notes  (19  L.R.A. (N.S.)  888)  on  transfer  tax  in  respect  of  stock  in 
domestic  corporation  belonging  to  estate  of  nonresident;  (4  L.R.A. (N.S.)  955) 
mi  liability  of  debt  due  from  resident  to  nonresident  to  succession  tax;  (9  L.R.A. 
l  N.S.)  1105)  on  debt  due  nonresident  secured  upon  land  within  state  as  sub- 
ject of  inheritance  tax;  (10  L.R.A. (N.S.)  1089)  on  liability  of  policy  issued 
by  domestic  corporation  upon  life  of  nonresident  to  local  transfer  tax;  (127 
Am.  St.  Rep.  1064,  1065,  1066,  1096)  on  inheritance  taxation;  (15  L.R.A. 
(N.S.)  151)  on  succession  tax  in  two  or  more  states  as  double  taxation;  (23 
L.R.A.  (N.S.)  1208,  1210)  on  applicability  of  general  tax  exemptions  to  inherit- 
ance or  succession  taxes;  (1  Brit.  Rul.  Cas.  879,  880)  as  to  whether  general  ex- 
emption from  taxation  comprehends  death  duties. 

Distinguished  in  Re  Horn,  39  Misc.  135,  78  N.  Y.  Supp.  979,  holding  amount 
due  nonresident  by  domestic  life  insurance  company,  as  well  as  open  account,  not 
taxable;  Augusta  v.  Kimball,  91  Me.  609,  41  L.  R.  A.  477,  40  Atl.  666,  holding 
nonresident  trustees  to  whom  property  of  decedent  transferred  and  held  in  an- 
other state  not  subject  to  direct  tax,  though  they  have  qualified  in  local  probate 
court  and  beneficiaries  of  trust  are  resident;  Ruckgaber  v.  Moore,  104  Fed.  050; 
Eidman  v.  Martinez,  184  U.  S.  587,  46  L.  ed.  703,  22  Sup.  Ct.  Rep.  515,  holding 
bonds  owned  by  nonresident  alien,  passing  to  nonresident  alien  son  by  will  and 
foreign  intestate  laws,  not  subject  to  war  tax  of  1898,  though  held  by  local  de- 
positary. 
On  United  States  bonds. 

Cited  in  Re  Sherman,  153  N.  Y.  5,  46  N.  E.  1032,  holding  United  States  bonds 
owned  by  resident  decedent  exempted  from  transfer  by  Laws  1892,  chap.  399, 
§  22;  Re  Coogan,  27  Misc.  565,  59  N.  Y.  Supp.  Ill,  issuing  mandamus  to  comp- 
troller to  procure  refund  of  invalid  tax  on  transfer  of  United  States  bonds;  Re 
Hoople,  93  App.  Div.  488.  87  N.  Y.  Supp.  842,  holding  bonds  of  United  States 
government  exempt  from  taxation  under  transfer  tax  law;  Re  Schermerliorn,  50 
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Misc.  234,  100  N.  Y.  Supp.  480,  holding  that  United  States  bonds  actually  with- 
in the  state  but  owned  by  a  nonresident,  are  not  property  within  the  meaning 
of  the  transfer  tax  law,  and  not  subject  to  such  tax. 

Distinguished  in  Re  Plummer,  30  Misc.  20,  62  N.  Y.  Supp.  1024,  holding  trans- 
fer of  United  States  bonds  after  going  into  effect  of  Laws  1898,  chap.  88,  taxable; 
People  ex  rel.  United  States  Aluminium  Printing  Plate  Co.  v.  Knight,  174  X.  Y. 
482,  63  L.  R.  A.  90,  67  N.  E.  65,  holding  capital  of  domestic  corporation  in- 
vested in  United  States  letters  patent  subject  to  franchise  tax. 
Situs  of  stocks  it  ml  bonds. 

Cited  in  Simpson  v.  Jersey  City  Contracting  Co.  165  X.  Y.  198,  55  L.  R.  A.  803, 
58  N.  E.  896,  Affirming  47  App.  Div.  22,  61  N.  Y.  Supp.  1033,  holding  shares  of 
stock  in  foreign  corporation  pledged  by  nonresident  owner  with  domestic  creditor 
subject  to  attachment;  Page  v.  Boggess  41  Misc.  50,  83  N.  Y.  Supp.  569,  uphold- 
in;;  right  of  domestic  pledgee  to  have  lien  declared  on  foreign  corporation  stock 
deposited  as  collateral,  and  sale  of  same  ordered;  Simpson  v.  Jersey  City  Con- 
tracting Co.  31  N.  Y.  Civ.  Proc.  Rep.  291,  holding  that  certificates  of  stock  owned 
by  a  nonresident  are  property  subject  to  attachment,  if  held  within  the  state 
by  an  agent;  Williams  v.  Fischlein,  144  App.  Div.  248,  129  N.  Y.  Supp.  129, 
holding  that  where  creditor's  domicile  and  bonds  are  both  without  state,  debt 
evidenced  by  bonds,  has  no  situs  here. 

Cited   in   notes    (2   L.R.A.  (X.S.)    637)    on   situs   of   debt   for   taxation,    apart 
from  creditor's  domicil;    (62  Am.  St.  Rep.  455)  on  situs  of  personal  property  for 
purposes  of  taxation. 
Correction   of   transfer   tax. 

Distinguished  in  Re  Willets,  51  Misc.  182,  100  X.  Y.  Supp.  850,  Affirmed  with- 
out opinion  119  App.  Div.  125,  104  N.  Y.  Supp.  1150,  holding  that  the  error  of 
the  surrogate  in  assessing  a  transfer  tax  as  to  a  matter  of  fact,  can  only  be 
corrected  by  an  appeal  from  the  order. 

34  L.  R.  A.  235,  Re  HOUDAYER,  150  N.  Y.  37,  55  Am.  St.  Rep.  642,  44  N.  E.  718. 

Writ  of  error  dismissed  for  want  of  jurisdiction  in  Scudder  v.  Coler,  175  U.  S. 
34,  31  L.  ed.  63,  20  Sup.  Ct.  Rep.  26. 
Place   of  taxation. 

Cited  in  Hathaway  v.  Edwards,  42  Ind.  App.  27,  85  N.  E.  28,  holding  that 
notes  and  mortgages  in  the  possession  of  an  agent  for  the  purposes  of  conduct- 
ing a  loan  business  for  a  nonresident,  were  subject  to  taxation  at  the  place 
where  the  agent  resided,  the  land  covered  by  mortgages  being  situated  there: 
Re  Hartman,  70  X.  J.  Eq.  666.  62  Atl.  560,  holding  that  the  situs  of  the  per- 
sonal property  of  a  decedent  for  the  purpose  of  assessing  the  inheritance  tax, 
is  the  domicile  of  the  decedent  at  the  time  of  his  death;  Re  Clinch.  380  X.  Y. 
302,  73  X.  E.  35,  Affirming  99  App.  Div.  300,  90  X.  Y.  Supp.  923.  holding  that 
the  interest  of  a  legatee  in  the  estate  of  testator  is  subject  to  the  transfer  tax 
where  the  estate  is  within  the  state,  though  the  legatee  is  a  nonresident. 

Cited  in  notes    (36   L.R.A.  (X.S.)    300)    on  personal   property   having  taxation 
situs  elsewhere,  as  subject  of  taxation  in  state  of  owner's  domicil ;    ( 62  Am.  St. 
Rep.  455)    on  situs  of  personal  property  for  purposes  of  taxation:    (26   L.R.A. 
(X.S.)   1122)   on  nonresident's  bank  deposit  as  subject  of  local  taxation. 
Succession    tax. 

Cited  in  Re  Embury,  19  App.  Div.  219,  79  X.  Y.  S.  R.  885,  45  X.  Y.  Supp.  881. 
holding  estate  of  nonresident  not  chargeable  with  collateral  inheritance  tax  made 
effective  after  removal  of  decedent's  property  from  state,  since  not  a  tax  on  right 
of  succession  as  to  nonresidents. 
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Cited  in  notes  (127  Am.  St.  Rep.  1092)  on  inheritance  taxation;  (4  L.R.A. 
(N.S.)  954)  on  liability  of  debt  due  from  resident  to  nonresident  to  succession 
tax. 

Property   subject   to. 

Cited  in  Re  Morgan,  150  N.  Y.  36,  44  N.  E.  1126,  holding  registered  bonds  of 
foreign  corporation  owned  by  nonresident  decedent,  taxable;  Re  Newcomb,  71 
App.  Div.  608.  76  N.  Y.  Supp.  222,  holding  interest  in  stock  of  domestic  corpora- 
tion, purchased  by  broker  in  his  own  name,  assigned  in  blank  and  held  by  non- 
resident owner  at  domicil,  taxable;  Blackstone  v.  Miller,  188  U.  S.  205,  47  L.  ed. 
445,  23  Sup.  Ct.  Rep.  277,  Affirming  171  N.  Y.  683,  64  N.  E.  1118,  Which  Af- 
firmed 69  App.  Div.  129,  74  N.  Y.  Supp.  508,  holding  proceeds  of  sale  of  stock 
deposited  for  nonresident,  and  balance  of  deposit  account,  subject  to  local  tax, 
though  taxed  once  at  owner's  domicil;  Callahan  v.  Woodbridge,  171  Mass.  598, 
51  N.  E.  176.  holding  real  estate,  cash  on  hand,  corporate,  municipal,  and  United 
States  bonds  transferable  by  delivery,  belonging  to  nonresident  decedent  and  not 
held  within  forum,  taxable;  Re  King,  30  Misc.  577,  63  N.  Y.  Supp.  1100,  holding 
share  of  nonresident  partner  in  local  firm  assets  subject  to  tax:  Buck  v.  Miller,  147 
Ind.  590,  37  L.  R.  A.  387,  45  N.  E.  647,  62  Am.  St.  Rep.  436,  holding  funds  of 
nonresident  employed  in  loans,  mortgages,  etc.,  through  resident  agent,  subject  to 
tax,  where  notes  not  in  hands  of  attorney  merely  temporarily  for  collection;  Re 
Chabot,  44  App.  Div.  346,  60  N.  Y.  Supp.  927  (dissenting  opinion),  majority  hold- 
ing right  of  legatee  of  daughter  dying  before  administration  of  mothers  estate  in 
her  favor  not  taxable  as  property  right:  People  ex  rel.  Kursheedt  Mfg.  Co.  v. 
Feitner,  32  Misc.  87.  66  N.  Y.  Supp.  179,  holding  permanent  deposit  by  resident 
decedent  in  foreign  bank  to  defray  foreign  expenses  not  taxable;  Re  Gibbes,  84 
App.  Div.  513.  83  N.  Y.  Supp.  53,  holding  foreign  bonds  of  foreign  testator,  pass- 
ing to  nonresident,  not  subject  to  transfer  tax:  Re  Probst.  40  Misc.  432,  82  N.  Y. 
Supp.  396,  holding  profits  allowed  to  remain  on  deposit  with  partnership,  tax- 
able; People  v.  Griffith,  245  111.  541,  92  N.  E.  313,  holding  that  stock  and  bonds 
of  a  domestic  corporation  within  the  state  for  investment  or  for  safe  keeping 
are  subject  to  the  inheritance  tax,  though  they  belong  to  a  nonresident  deced- 
ent? Mann  v.  Carter,  74  N.  H.  353,  15  L.R.A. (N.S.)  156,  68  Atl.  130,  holding 
that  deposits  in  savings  banks  in  foreign  states  made  by  a  resident  of  the  state 
are  property  within  the  state  within  the  meaning  of,  and  subject  to,  the  in- 
heritance tax;  Re  Lord,  111  App.  Div.  157,  97  N.  Y.  Supp.  553,  holding  that 
property  passing  by  the  wife's  will  which  was  probated  in  a  foreign  state, 
came  to  her  through  the  exercise  of  the  power  of  appointment  while  the  prop- 
erty was  within  the  state,  it  was  subject  to  the  inheritance  tax  though  the 
property  had  afterward  been  removed:  People  ex  rel.  Hatch  v.  Reardon,  184 
N.  Y.  451,  8  L.R.A.  (N.S.)  324,  112  Am.  St.  Rep.  628,  77  N.  E.  970,  6  Ann.  Cas. 
515,  holding  that  transfer  of  stocks  and  bonds  of  domestic  or  foreign  corpora- 
tions within  the  state  are  subject  to  the  transfer  tax,  though  owned  by  non- 
residents; Re  Burden,  47  Misc.  330,  95  N.  Y.  Supp.  972,  holding  that  all  bonds, 
money,  and  stocks  of  domestic  corporations  and  real  estate  actually  within  the 
state,  passing  as  a  part  of  the  estate  of  a  nonresident,  are  subject  to  taxation 
under  the  transfer  tax  act;  Re  Daly,  100  App.  Div.  376,  91  N.  Y.  Supp.  858, 
holding  that  money  due  to  a  nonresident  and  deposited  by  his  secretary  sub- 
ject to  his  special  order,  is  subject  to  the  transfer  tax,  as  is  also  money  de- 
posited with  a  broker  by  a  nonresident  to  margin  stock  transactions,  and 
which  could  be  withdrawn  at  any  time. 

Cited  in  footnotes  to  Re  \A~hiting.  34  L.  R.  A.  232,  which  holds  bonds  of  foreign 
corporation  within  ?tate.  though  owned  by  nonresident,  subject  to  transfer  tax; 
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Re  Bronson,  34  L.  R.  A.  238,  which  holds  stock,  but  not  bonds,  of  domestic  cor- 
poration in  possession  of  nonresident  decedent  subject  to  transfer  tax. 

Distinguished  in  Re  Horn,  39  Misc.  134,  78  N.  Y.  Supp.  979,  holding  debt  on 
open  account  to  nonresident  decedent,  not  subject  to  tax;  Augusta  v.  Kimbal!. 
91  Me.  609,  41  L.  R.  A.  477,  40  Atl.  666,  holding  nonresident  trustees  to  whom 
property  of  decedent  transferred  and  held  in  another  state  not  subject  to  direct 
tax,  though  they  have  qualified  in  local  probate  court  and  beneficiaries  of  trust  are 
residents;  Re  Bentley,  31  Misc.  658,  66  N.  Y.  Supp.  95,  holding  claim  of  nonresi- 
dent decedent  against  nonresident  doing  local  banking  business,  not  taxable  boi-ausc 
balance  appears  in  favor  of  decedent  in  debtor's  books,  where  claim  payable  ai 
residence;  Ruckgaber  v.  Moore,  104  Fed.  950;  Eidman  v.  Martinez,  184  U.  S. 
587,  46  L.  ed.  702,  22  Sup.  Ct.  Rep.  515,  holding  bonds  owned  by  nonresident  alii-n 
and  passing  to  alien  nonresident  son  by  will  and  foreign  intestate  laws  not  sub- 
ject to  war  tax  though  held  by  local  depositary;  Re  Gordon,  186  X.  Y.  474. 
10  L.R.A.(N.S.)  1090,  79  N.  E.  722,  Affirming  114  App.  Div.  205,  99  N.  Y. 
Supp.  630,  holding  that  the  proceeds  of  a  fire  insurance  policy  paid  to  the 
executor  of  the  estate  of  a  nonresident  within  another  state,  is  not  subject  to 
the  transfer  tax,  though  the  insurance  company  is  a  domestic  one;  Fidelity  & 
D.  Co.  v.  Crenshaw,  120  Tenn.  616,  110  S.  W.  1017,  holding  that  property  passt-,1 
under  the  laws  of  the  state  of  the  decedent's  domicile  to  the  decedent's  relatives 
so  that  under  the  laws  of  the  state  it  would  be  subject  to  the  inheritance  tax, 
was  not  subject  to  the  tax. 
Effect  of  franchise  tax  n*  to  foreign  corporations. 

Cited  in  People  ex  rel.  A.  J.  Johnson  Co.  v.  Roberts,  159  N.  Y.  85,  45  L.  R.  A. 
130,  53  N.  E.  685,  holding  good  will  of  foreign  corporation  operating  wholly  within 
state,  subject  to  franchise  tax  as  capital  employed  within  state. 

34  L.  R.  A.  238,  Re  BRONSON,  150  N.  Y.  1,  55  Am.  St.  Rep.  632,  44  N.  E.  707. 
Tax   on   "property  -within   state." 

Cited  in  Re  Whiting,  150  N.  Y.  33,  34  L.  R.  A.  234,  55  Am.  St.  Rep.  640,  44 
N.  E.  715,  holding  bonds,  but  not  stock,  of  foreign  corporation  deposited  in  state 
by  nonresident  decedent,  taxable;  Re  Fitch,  39  App.  Div.  611,  57  N.  Y.  Supp.  786. 
Affirming  26  Misc.  354,  57  N.  Y.  Supp.  212,  holding  stock  in  domestic  corpora- 
tion held  by  nonresident  decedent  taxable,  though  ancillary  letters  of  administra- 
tion for  former  not  taken  out,  estate  administered  and  foreign  tax  paid :  Re  New- 
comb,  71  App.  Div.  607,  76  N.  Y.  Supp.  222,  holding  interest  of  nonresident  in 
stock  of  domestic  corporation  purchased  in  name  of  brokers,  assigned  in  blank  and 
held  by  owner  at  domicil,  taxable;  Re  Bushnell,  73  App.  Div.  327,  77  N.  Y. 
Supp.  4,  holding  interest  of  nonresident  legatee,  subject  to  life  estate,  in 
stock  of  domestic  corporation  held  at  domicil,  taxable  on  transfer  before 
termination  of  life  estate;  Re  Blackstone,  69  App.  Div.  129,  74  N.  Y.  Supp. 
508,  holding  proceeds  of  sale  of  stock  of  foreign  corporation  deposited  in  trust 
company  to  credit  of  nonresident  owner,  taxable  in  same  manner  as  balance  of 
deposit  account:  Re  Kennedy,  20  Misc.  531,  46  N.  Y.  Supp.  906.  holding  foreign 
legacy  tax  on  devise  of  stock  in  domestic  corporation  by  nonresident  not  to  be 
deducted  from  appraisal  for  local  taxation;  Re  Houdayer,  150  N.  Y.  41,  34  L.  R. 
A.  238,  55  Am.  St.  Rep.  642,  44  N.  E.  718,  holding  trust  deposit  by  nonresident 
trustee  decedent,  taxable;  Buck  v.  Miller.  147  Ind.  590,  37  L.  R.  A.  387,  45  X.  E. 
647,  62  Am.  St.  Rep.  436,  holding  notes  and  mortgages  owned  by  nonresident  doing 
loan  and  investment  business  through  local  agent  in  whose  possession  they  are. 
taxable;  Greves  v.  Shaw,  173  Mass.  208.  53  X.  E.  372.  holding  stock  in  domestic 
corporation  and  national  banks,  located  in  state  taxable  therein,  though  owned 
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by  nonresident  decedent  and  transferred  by  his  foreign  administrator  before  quali- 
fication in  state;  Re  Fitch,  160  N.  Y.  90,  54  N.  E.  701,  holding  stock  of  domestic 
corporation  held  by  nonresident  decedent  taxable  in  county  where  corporate  prop- 
erty situated;  Re  Gibbes,  84  App.  Div.  513,  83  N.  Y.  Supp.  53,  holding  foreign 
bonds  of  foreign  testator,  passing  to  nonresident,  not  subject  to  transfer  tax;  Re 
Gushing,  40  Misc.  505,  82  N.  Y.  Supp.  795,  holding  domestic  bank  stock  owned  by 
nonresident  subject  to  transfer  tax;  Re  Hellman,  77  App.  Div.  360,  79  N.  Y.  Supp. 
201  (dissenting  opinion),  majority  holding  right  to  seat  in  New  York  stock  ex- 
change, passing  to  personal  representatives  of  deceased  member,  not  subject  to 
transfer  tax;  People  v.  Griffith,  245  111.  541,  92  N.  E.  313,  holding  that  stock 
and  bonds  of  domestic  corporation  within  the  state  for  investment  or  for  safe 
keeping  are  subject  to  the  inheritance  tax,  though  they  belong  to  the  estate  of 
a  nonresident  decedent;  Gardiner  v.  Carter,  74  N.  H.  509,  69  Atl.  939;  Re 
Palmer,  183  N.  Y.  240,  76  N.  E.  16;  Re  Culver,  145  Iowa,  5,  25  L.R.A.  (N.S.) 
386,  123  N.  W.  743, — holding  that  stock  of  a  domestic  corporation  owned  by 
a  non-resident  is  subject  to  the  collateral  inheritance  tax;  Neilson  v.  Russell, 
76  N.  J.  L.  36,  69  Atl.  476,  holding  same  regardless  of  the  place  of  de- 
posit of  the  stock  certificates;  Re  Clinch,  180  N.  Y.  302,  73  N.  E. 
35,  Affirming  99  App.  Div.  300,  90  N.  Y.  Supp.  923,  holding  that  the  interest 
of  a  foreign  legatee  in  an  estate  within  the  state,  was  subject  to  the  transfer 
tax,  where  he  died  before  the  share  was  paid  to  him,  and  was  paid  to  his  ex- 
ecutor within  the  state;  Re  Daly,  100  App.  Div.  380,  91  N.  Y.  Supp.  858,  hold- 
ing that  money  deposited  by  a  nonresident  with  a  broker  to  margin  stock  ex- 
change transactions,  is  subject  to  the  transfer  tax.  where  it  could  be  with- 
drawn at  any  time;  Kingsbury  v.  Chapin,  196  Mass.  535,  82  N.  E.  700,  13 
Ann.  Cas.  738,  holding  that  stock  of  a  domestic  railroad  corporation  doing 
business  in  several  surrounding  states  is  subject  to  the  collateral  inheritance 
tax,  though  owned  by  a  non-resident;  Re  Merriam,  147  Mich.  631,  9  L.R.A. 
(N.S.)  1106,  118  Am.  St.  Rep.  561,  111  N.  W.  196,  11  Ann.  Cas.  119,  holding 
that  a  note  held  by  a  resident  of  another  state,  but  secured  by  a  mortgage 
upon  land  within  the  state  and  recorded  there,  is  subject  to  the  inheritance 
tax:  Re  Fearing,  200  N.  Y.  344,  93  N.  E.  956,  holding  that  bonds  secured  by 
mortgage  on  land  here,  which  are  held  outside  state  by  nonresident  are  not 
taxable  under  Transfer  Tax  Law,  when  disposed  of  by  will;  Re  Cooley,  186 
N.  Y.  224,  10  L.R.A.(N.S.)  1012,  78  N.  E.  939,  Reversing  on  other  grounds 

113  App.  Div.  389,  98  N.  Y.  Supp.   1006,  holding  that  stock  owned  by  a  non- 
resident in  a  railroad  corporation  formed  by  the  consolidation  of  a  foreign  and 
domestic    corporation   is   subject   to   the   transfer   tax,   the   same   as   stock   of   a 
domestic  corporation;  Re  Kennedy,  2  Gibbons,  Sur.  Rep.  220,  holding  that  stock 
in  domestic  corporation  is  taxable  under  transfer  tax  act,  here,  though  decedent 
is  resident  of  another  state;   Re  Culver,  145  Iowa,  5,  25  L.R.A. (N.S.)    384,  123 
N.   W.   743,  holding  that  stock  held  by  nonresident,  in  domestic  corporation  is 
subject    to    collateral    inheritance   tax:    Gamble   v.    Dawson,    67    Wash.    81,    120 
Pac.  1060,  to  the  point  that  bonds  of  corporation  which  were  property  of  non- 
resident could  not  be  taxed,  while  shares  of  stock  could  be  taxed;   Re  Gordon. 

114  App.   Div.   208,   99   N.   Y.   Supp.   630    (dissenting  opinion),   as   to   property 
within   the   state   subject   to  the  transfer  tax:    Re  Fearing,   138   App.   Div.   883, 
123  X.  Y.  Supp.  396,  holding  that  where  bonds  and  mortgages  which  made  up 
trust  fund   were  at  time   in   foreign   state,  transfer  by  exercise  of  power  of  ap- 
pointment is  not  taxable,  although  mortgages  covered  land  here;   Kingsbury  v. 
Bazeley.   75  N.  H.  18,  70  Atl.  916,  20  Ann.  Cas.   1355,  holding  that  amount  of 
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inheritance  tax  paid  in  foreign  state  is  not  to  be  deducted  pro  rata  from  legacies 
not  expressly  from  such  burden. 

Cited  in  note  (19  L.R.A.  (N.S.)  888)  on  transfer  tax  in  respect  of  stock  in 
domestic  corporation  belonging  to  estate  of  nonresident. 

Distinguished  in  Re  Embury,  19  App.  Div.  217,  70  N.  Y.  S.  R.  885,  45  N.  Y. 
Supp.  881,  holding  succession  to  stock  of  domestic  corporation  and  local  bank  de- 
posits, by  legatees  of  nonresident,  owner,  not  taxable  where  property  removed  be- 
fore tax  imposed  by  court;  Re  Pullman,  46  App.  Div.  577,  62  N.  Y.  Supp.  395, 
holding  domestic  debts  of  nonresident  decedent  properly  offset  against  bonds  and 
stock  in  domestic  corporations  held  by  creditors  as  collateral,  for  purpose  of  tax- 
ation; Re  Crerar,  56  App.  Div.  483,  67  N.  Y.  Supp.  795,  refusing  to  permit  ap- 
praisal of  stock  in  domestic  corporations  owned  by  nonresident  decedent,  where 
judgment  remitting  same  unquestioned  for  six  years;  Re  Horn,  39  Misc.  134,  78 
N.  Y.  Supp.  979,  holding  debt  due  on  open  account  to  nonresident  creditor  not  tax- 
able; Re  Preston,  75  App.  Div.  251,  78  N.  Y.  Supp.  91,  Affirming  37  Misc.  236,  75 
N.  Y.  Supp.  251,  holding  bonds  secured  by  local  mortgages  not  taxable  where  held 
by  nonresident  owner  at  domicil;  Re  Abbett,  29  Misc.  570,  61  N.  Y.  Supp.  1067. 
holding  insurance  policy  issued  by  domestic  company  on  life  of  nonresident,  and 
not  within  state  at  time  of  his  death,  not  taxable;  Ruckgaber  v.  Moore,  104  Fed. 
949,  and  Eidman  v.  Martinez.  184  U.  S.  587,  46  L.  ed.  702,  22  Sup.  Ct.  Rep.  515. 
holding  bonds  owned  by  nonresident  decedent,  passing  to  nonresident  by  will  and 
operation  of  foreign  intestate  laws,  not  subject  to  Federal  war  tax  of  1898: 
Re  Cooley,  186  N.  Y.  229,  10  L.R.A. (N.S.)  1012,  78  N.  E.  939.  Reversing  113 
App.  Div.  389,  98  N.  Y.  Supp.  1006,  holding  that  the  stock  of  a  corporation 
formed  by  the  consolidation  of  a  foreign  and  domestic  corporation  should  be 
treated  in  fixing  the  transfer  tax,  as  representing  the  property  of  the  former 
domestic  corporation;  Continental  Securities  Co.  v.  Interborough  Rapid  Transit 
Co.  165  Fed.  963,  as  to  who  is  a  stockholder. 
Burden  of  proof. 

Cited  in  Re  Thome,  44  App.  Div.  10,  60  N.  Y.  Supp.  419,  holding  property  re- 
ceived by  grantee  under  agreement  to  care  for  grantor  during  life  not  taxable  in 
absence  of  evidence  clearly  establishing  intent  of  grantor  to  reserve  beneficial  use. 
United  States  bonds. 

Cited  in  Plummer  v.  Coler,  178  U.  S.  125,  44  L.  ed.  1004,  20  Sup.  Ct.  Rep.  829, 
Affirming  30  Misc.  21,  62  N.  Y.  Supp.  1024,  holding  local  transfer  of  nontaxable 
United  States  bonds,  taxable. 
Property    taxable    as    personalty. 

Cited  in  Re  Jones,  172  N.  Y.  584,  60  L.  R.  A.  479,  65  N.  E.  570,  holding  shares 
in  joint  stock  association  owning  real  estate,  taxable  as  personalty. 
Situs   of   debts. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  332,  72  Am. 
St.  Rep.  181,  23  So.  825,  denying  jurisdiction  of  garnishment  of  debt  due  nonresi- 
dent at  domicil,  in  absence  of  personal  service  within  state  or  voluntary  appear- 
ance; Simpson  v.  Jersey  City  Contracting  Co.  165  N.  Y.  198,  55  L.  R.  A.  S04.  f>3 
N.  E.  896,  holding  interest  of  nonresident  owner  of  stock  in  foreign  corporation 
pledged  to  domestic  creditor,  subject  to  attachment:  Williams  v.  Fisrliloin.  144 
App.  Div.  248,  129  X.  Y.  Supp.  129.  holding  that  where  creditor's  domicile  and 
bonds  are  both  without  state,  debt  evidenced  by  bonds,  has  no  situs  here. 

Cited  in  notes  (55  L.R.A.  797)  on  attachment  of  shares  of  stock  in  foreign 
corporation;  (4  L.R.A. (N.S.)  955)  on  liability  of  debt  due  from  resident  to 
nonresident  to  succession  tax;  (62  Am.  St.  Rep.  452,  453,  455)  on  situs  of 
personal  property  for  purposes  of  taxation. 
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Distinguished  in  Simpson  v.  Jersey  City  Contraction  Co.  3  N.  Y.  Civ.  Proc. 
Rep.  291,  holding  that  certificates  of  stock  owned  by  a  nonresident  and  held 
within  the  state  by  an  agent,  are  property  subject  to  attachment. 

Ki^lit    of  life   tenant   to   stock   dividend!*. 

Cited  in  Lowry  v.  Farmers'  Loan  &  T.  Co.  172  N.  Y.  144,  64  N.  E.  796,  holding 
life   tenant  entitled  to  stock   dividend  based  upon  accumulation  of  earnings  or 
profits. 
Validity   of   inheritance   taxes. 

Cited  in  Burs  v.  Glynn,  211  U.  S.  484,  53  L.  ed.  293,  29  Sup.  Ct.  Rep.  186,  on 
the  validity  of  the  inheritance  tax. 

Cited  in  notes  (23  Eng.  Rul.  Cas.  107)  on  validity  of  inheritance  taxes;  (127 
Am.  St.  Rep.  1090,  1096,  1098)  on  inheritance  taxation;  (23  L.R.A.(N.S.)  609) 
on  nature  of  inheritance  tax. 

34  L.  R.  A.  248,  PENOYAR  v.  KELSEY,  150  N.  Y.  77,  44  N.  E.  788. 
Construction    of   statutes. 

Cited  in  People  ex  rel.  Hannan  v.  Board  of  Health,  153  N.  Y.  518,  47  N.  E.  785, 
construing  statute  forbidding  summary  removal  of  veteran  "holding  a  position" 
in  civil  service,  to  apply  only  in  cases  of  legal  appointment. 
• —  Attachment    latv. 

Cited  in  Courtney  v.  Eighth  Ward  Bank,  154  N.  Y.  691,  49  N.  E.  54,  holding 
statutory  requirement  of  service  of  certified  copy  of  attachment  not  satisfied  by 
exact  copy  not  certified  to  as  such,  though  marked  "copy"  and  signed  by  sheriff; 
Robinson  v.  Columbia  Spinning  Co.  31  App.  Div.  241,  52  N.  Y.  Supp.  751,  holding 
"actual  custody"  of  property  not  taken  where  certified  copies  of  attachment  papers 
not  ser-ved,  and  warehouseman's  lien  for  charges  not  released  nor  goods  actually 
delivered;  People  v.  St.  Nicholas  Bank,  44  App.  Div.  317,  60  N.  Y.  Supp.  719,  hold- 
ing verified  complaint  incompetent  as  affidavit  to  show  existence  of  cause  of  action 
warranting  issuance  of  attachment,  where  nothing  in  record  to  show  its  considera- 
tion by  court:  Reedy  Elevator  Co.  v.  American  Grocery  Co.  24  Misc.  682,  53  N.  Y. 
Supp.  989.  holding  general  statement  of  compliance  with  foreign  corporation  law 
insufficient  for  maintenance  of  attachment,  where  obtaining  of  receipt  for  license 
fee  within  thirteen  months  after  beginning  to  do  business  not  affirmatively  shown ; 
Tausend  v.  Handlear,  33  Misc.  590,  68  N.  Y.  Supp.  77,  holding  warrant  directing 
marshal  to  attach  property  "within  city"  invalid  where  city  includes  territory  be- 
yond jurisdiction  of  marshal ;  Wuertz  v.  Braun,  113  App.  Div.  461,  99  X.  Y. 
Supp.  340,  on  the  warrant  of  attachment  as  being  in  derogation  of  common 
law.  Bowman  v.  Wade,  54  Or.  359,  103  Pac.  72  (dissenting  opinion),  on  the 
strict  construction  of  statutes  providing  for  attachments;  Aspell  Wholesale 
Grocery  Co.  v.  Meeker,  54  Misc.  56,  104  X.  Y.  Supp.  493,  holding  that  the  is- 
suance of  a  warrant  of  attachment  is  to  be  sustained  only  when  issued  in  strict 
compliance  with  the  statute  authorizing  it:  Logan  v.  Greenwich  Trust  Co.  144 
App.  Div.  378,  129  X.  Y.  Supp.  577,  holding  that  while  action  for  attachment 
is  in  form  in  personam,  it  becomes  in  substance  action  in  rem  against  property 
attached,  that  property  only  being  subject  to  satisfaction  of  judgment  against 
nonresident. 

Distinguished  in  Rosenzweig  v.  Wood.  30  Misc.  298,  63  N.  Y.  Supp.  447.  holding 
party  having  abode  within  state,  "resident''  within  attachment  statute,  though 
legal  domicil  elsewhere;  Thorn  v.  Alvord,  32  Misc.  462,  66  X.  Y.  Supp.  587,  refus- 
ing to  set  aside  attachment  for  irregularities  in  affidavit  as  to  unessential  matters. 
Sufficiency  of  evidence  to  warrant  issuance  of  attachment. 

Cited  in  Ingalls  Stone  Co.  v.  Xunn,  136  App.  Div.  145,  120  X.  Y.  Supp.  168,' 
L.R.A.  Au.  Vol.  IV.  — 71 
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holding  that  the  evidence  justifying  the  issuance  of  a  warrant  of  attachment 
in  an  action  for  unliquidated  demands,  must  show  that  the  plaintiff  was  dam- 
aged to  the  extent  claimed. 

34  L.  R,  A.  251,  SINGLETON  v.  STATE,  38  Fla.  297,  56  Am.  St.  Rep.  177,  21  So. 

21. 

Conviction  on  new  trial  affirmed  in  39  Fla.  521,  22  So.  876. 
Power  to  pardon. 

Cited  in  footnotes  to  Territory  v.  Richardson,  49  L.  R.  A.  440,  which  holds  in- 
valid, statutory  limitations  on  pardoning  power  of  governor;  People  v.  Marsh,  51 
L.  R.  A.  461,  which  sustains  pardon  granted  while  case  pending  on  bill  of  excep 
tions. 

Cited  in  note  (35  L.  R.  A.  705)  on  power  of  public  prosecutor  to  dismiss  prose- 
cution. 

34  L.  R.  A.  256,  BELKNAP  v.  LOUISVILLE,  99  Ky.  474,  59  Am.  St.  Rep.  578, 

36  S.  W.  1118. 
Validity  of  election  to  authorize  bond  Issue. 

Cited  in  Ashland  v.  Culbertson,  103  Ky.  162,  44  S.  W.  441,  upholding  favorable 
vote  by  four  fifths  of  electors  for  issue  of  bonds  for  erection  of  school  building 
at  general  municipal  elections. 
Sufficiency   of  vote. 

Cited  in  Re  Denny,  156  Ind.  119,  51  L.  R.  A.  728,  footnote  p.  722,  59  N.  E. 
359,  holding  constitutional  requirement  for  adoption  of  constitutional  amendment 
by  majority  of  electors  not  satisfied  by  majority  of  those  voting  thereon,  where 
not  majority  of  all  votes  cast  at  election;  Territory  ex  rel.  McGuire  v.  High 
School,  13  Okla.  611,  76  Pac.  165,  holding  that  the  statute  requiring  a  majority 
of  votes  is  satisfied  if  the  proposition  receives  a  majority  of  the  votes  cast  upon 
it,  though  not  a  majority  of  all  the  votes  cast  at  the  election;  Knight  v. 
Shelton,  134  Fed.  431,  holding  that  the  provision  of  the  constitution  relative  to 
the  adoption  of  amendments,  that  they  shall  receive  a  majority  of  the  votes  of 
the  voters  voting  at  such  election,  is  not  satisfied  where  the  proposition  re- 
ceived a  majority  of  the  votes  cast  upon  it,  though  not  a  majority  of  all  the 
votes  cast. 

Cited  in  footnotes  to  Bryan  v.  Stephenson,  35  L.  R.  A.  752,  which  requires  ma- 
jority of  all  votes  cast  at  election  to  authorize  issue  of  bonds;  State  ex  rel.  Mc- 
Clurg  v.  Powell,  48  L.  R.  A.  652,  which  requires  majority  of  all  electors  voting 
at  election  for  any  purpose,  to  adopt  constitutional  amendment;  De  Soto  Parish 
v.  Williams,  37  L.  R.  A.  761,  which  holds  only  majority  of  taxpayers  actually 
voting  at  election  necessary  to  authorize  increase  of  taxes. 

Cited  in  note  (22  L.R.A. (N.S.)  484)  on  basis  for  computation  of  majority 
essential  to  adoption  of  proposition  submitted  at  general  election. 

Distinguished  in  Davis  v.  Brown,  46  \V.  Va.  719,  34  S.  E.  839,  holding  three 
fifths  of  votes  upon  question  of  relocation  of  county  seat  sufficient  to  authorize 
same,  though  not  three  fifths  of  "all  votes  cast." 

Overruled  in  part  in  Montgomery  County  Fiscal  Court  v.  Trimble,  104  Ky.  639, 
42  L.  R.  A.  742,  footnote  p.  738,  47  S.  W.  773,  holding  vote  of  two  thirds  of  those 
voting  upon  issue  of  bonds  sufficient  to  authorize  issue. 

Cited  as  overruled  in  Frost  v.  Central  City,  134  Ky.  441,  120  S.  W.  367; 
Board  of  Education  v.  Winchester,  120  Ky.  593,  87  S.  W.  768, — holding  that  in 
an  election  to  authorize  incurring  of  municipal  indebtedness,  two  thirds  of 
those  voting  on  the  proposition  is  all  that  is  required. 
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decisiM. 

<Cited  in  Pratt  T.  Breckinridge,  112  Ky.  27,  65  S.  W.  136,  holding  court  of  ap- 
peals not  bound  to  adhere  to  an  erroneous  decision  by  it. 
Validity   of   debt   unauthorized   by   election. 

Distinguished   in   Hopkins   County  v.   St.   Bernard   Coal  Co.   114   Ky.   158,   70 
S.  \V.  289,  holding  that  the  provision  of  the  state  constitution  against  the  in* 
curring  of  improvident  debts,  does  not  invalidate  an  act  providing  for  the  pay- 
ment of  men  called  by  the  sheriff  to  protect  property  from  mob  violence. 
Constitutional   construction. 

Cited  in  Hamilton  Nat.  Bank  v.  American  Loan  &  T.  Co.  66  Neb.  71,  92  N. 
W.  189,  holding  that  in  construing  the  constitution,  the  words  used  must  be 
given  their  ordinary  meaning  unless  it  is  apparent  that  they  have  been  used 
in  a  technical  sense. 

34  L,  R,  A.  262,  MULLAN  v.  STATE,  114  Cal.  578,  46  Pac.  670. 
Amendment   of   Constitution. 

Distinguished  in  People  ex  rel.  Atty.  Gen.  v.  Curry,  130  Cal.  90,  62  Pac.  516, 
holding  amendment  proposed  at  regular  session  of  legislature  not  superseded  by 
one  proposed  at  subsequent  special  session,  where  not  included  in  proclamation 
convening  it. 
Judicial   notice   of   official  acts. 

Cited  in  People  v.  Oakland  Water  Front  Co.  118  Cal.  246,  50  Pac.  305,  hold- 
ing that  the  court  may  take  judicial  notice  of  a  legislative  land  grant,  though 
contrary  to  the  allegations  of  the  complaint;  Poheim  v.  Meyers,  9  Cal.  App. 
35.  98  Pac.  65,  holding  that  the  courts  will  take  judicial  notice  of  the  exist- 
ence and  effect  of  the  legal  holidays  proclaimed  by  the  governor,  succeeding  the 
San  Francisco  earthquake. 
Pleading  fact*  of  which  judicial  notice  will  be  taken. 

Cited  in  French  v.  Senate,  146  Cal.  607,  69  L.R.A.  559,  80  Pac.  1031,  2  Ann. 
Cas.  756,  holding  that  it  is  not  necessary  to  plead  facts  of  which  the  court  will 
take   judicial  notice,  and  facts  contrary   to  the   former   are   not  admitted   by   a 
demurrer,  but  are  a  mere  nullity. 
Validity   of   unauthorized    public   contracts. 

Cited  in  Camp  v.  McLin,  44   Fla.  531,  32  So.  927,  holding  that  a  public  of- 
ficial in  attempting  to  bind  the  state  on  a  contract  must  have  the  real  power  to 
do  so,   and   cannot  act  upon   apparent  authority. 
Payment    for    services    rendered    under    unauthorized    contract. 

Cited  in  Powell  v.  Phelan,  138  Cal.  275,  71  Pac.  335,  on  the  payment  of  fees 
for  services  rendered  pursuant  to  an  unconstitutional  act. 
Validity   of   joint    resolution    of   legislature. 

Cited  in  State  ex  rel.  Peyton  v.  Cunningham,  39  Mont.  201,  103  Pac.  497,  18 
Ann.  Cas.  705,  holding  that  a  joint  resolution  of  both  houses  of  the  legislature 
was  invalid  where  it  sought  to  direct  the  appointment  of  a  certain  person  to 
a  certain  office. 

Distinguished  in  Olds  v.  State  Land  Office  Comr.  134  Mich.  445,  86  N.  W.  956. 
holding  that  the  constitutional  provision  that  no  bill  or  joint  resolution  shall 
become  a  law  without  the  concurrence  of  a  majority  of  the  members  of  both 
houses,  recognizes  the  right  of  the  legislature  to  continue  the  custom  of  doing 
by  joint  resolution,  what  should  be  accomplished  by  a  bill,  where  it  applies  to 
only  one  occasion. 
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34  L.  R.  A.  265,  PHILBROOK  v.  NEWMAN,  114  Cal.  635,  46  Pao.  742. 

Application  to  vacate  the  order  and  decision  in  148  Cal.  174,  82  Pac.  772. 
Aasigriiinent    ol    claim   1>y   executor. 

Cited  in  Bovard  v.  Dickenson,  131  Cal.  164,  63  Pac.  102,  holding  title  by  as- 
signment from  foreign  executrix  not  established  in  absence  of  proof  of  foreign 
law  or  order  of  court  approving  transfer;  Jones  v.  Wheeler,  23  Okla.  775.  101 
Pac.  1112,  holding  that  the  burden  being  upon  the  plaintiff  to  prove  the  as- 
signment of  a  note  belonging  to  the  estate  of  a  decedent,  and  he  having  failed 
to  do,  the  assignment  will  be  held  invalid,  where  made  without  the  authority  of 
the  probate  court. 

Cited  in  footnotes  to  Hutchinson  v.  Nay,  68  L.R.A.  186,  which  suslaii;-  surr 
viving  partner's  right  to  enter  into  competing  business  and  solicit  trade  from 
customers  of  old  firm,  notwithstanding  sale  of  good  will  as  part  of  firm  a>s.  ts 
at  instance  of  personal  representative  of  deceased;  Stone  v.  Cook.  (!4  I..!;. A. 
287,  which  denies  right  of  residuary  legatee  to  contest  will  after  rec-civin^.  al- 
though under  protest,  amount  due  him  under  the  will  on  a  mere  offer  to  bring 
such  amount  into  court,  where  special  legacies  provided  for  have  been  dis- 
tributed on  the  faith  of  his  acceptance. 

Cited  in  note  (112  Am.  St.  Rep.  728)  on  rights  of  heir  in  personal  property 
ot  ancestor. 

34  L.  R.  A.  274,  MEMPHIS  NAT.  BANK  v.  NEELY,  97  Tenn.  120,  56  Am.  St. 

Rep.  788,  36  S.  W.  716. 
Obligation  of  contract  by  party  non  compos  mentis. 

Cited  in  Flach  v.  Gottschalk  Co.  88  Md.  375,  42  L.  R.  A.  748,  71  Am.  St. 
Rep.  418,  41  Atl.  908,  enforcing  contract  where  lunatic  has  had  benefit  of  con- 
sideration and  good-faith  obligor  cannot  be  placed  in  statu  quo;  Greeno  v. 
Ellas,  1  Tenn.  C'h.  App.  182,  holding  that  deed  of  non  compos  mentis  will  not  be 
set  aside  where  the  same  was  fair  and  the  other  party  had  no  notice  of  the  in- 
sanity of  the  grantor,  and  the  parties  could  not  be  placed  in  statu  quo. 

Cited  in  footnote  to  American  Trust  &  Bkg.  Co.  v.  Boone,  40  L.  R.  A.  250, 
which  holds  bank  liable  for  paying  check  of  one  judged  insane  in  other  state, 
though  insanity  not  known  to  bank. 

Cited  in  note  (71  Am.  St.  Rep.  428)  on  contracts  of  insane  persons. 
Imputed    notice. 

Cited  in  Curtice  T.  Crawford  County  Bank,  110  Fed.  844,  holding  bank  presi- 
dent's knowledge  in  individual  capacity  of  pledge  of  stock  of  stockholder  not 
imputable  to  bank  so  as  to  defeat  statutory  loan  subsequently  made  thereon 
without  his  knowledge. 

Cited  in  note   (31  L.R.A.   (N.S.)   1161)   on  what  circumstances  will  charge  one 
with  notice  that  other  contracting  party  is  of  unsound  mind. 
Contracts   by  married   women. 

Cited  in   footnote  to  Harrisburg  Nat.   Bank   v.    Bradshaw,   34   L.   R.    A.    ">!>7, 
which  sustains  renewal  by  married  woman  of  accommodation   indorsement  made 
before  marriage. 
|»OK«t-H*foii   of   note  a   prima    facie   evidence   of   ownernbip. 

(  ited  in  Iowa  Nat.  Bank  v.  Sherman,  17  S.  D.  403,  106  Am.  St.  Rep.  778.  97 
X.  \V.  12.  holding  that  the  possession  of  a  negotiable  promissory  note,  properly 
Indorsed  is  prima  facie  evidence  that  the  holder  is  the  owner  thereof  in  the  due 
course  of  business  for  value  and  without  notice,  and  that  he  is  entitled  to  the 
full  face  value,  except  where  the  note  was  obtained  by  fraud. 
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34  L.  R.  A.  279,  STATE  v.  ORR,  68  Conn.  101,  35  AH.  770. 
Police   regulations. 

Cited  in  Dupont  v.  District  of  Columbia,  20  App.  D.  C.  487,  upholding  ordi- 
nance forbidding  removal  of  garbage  for  feeding  to  pigs  or  use  as  fertilizer, 
though  rights  valuable;  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
61  C.  C.  A.  98,  126  Fed.  36,  holding  grant  of  exclusive  franchise  to  remove  gar- 
bage for  period  of  fifty  years  valid  under  police  power;  Nash  v.  District  of 
Columbia,  28  App.  D.  C.  603,  8  Ann.  Cas.  815,  holding  that  the  city  could  regu- 
late the  removal  of  garbage  and  the  persons  permitted  to  do  so,  and  prohibit 
others  not  authorized  from  removing  the  same;  State  v.  Robb,  100  Me.  190,  60 
Atl.  874,  4  Ann.  Cas.  275,  sustaining  as  a  valid  exercise  of  the  police  power,  an 
ordinance  prohibiting  any  person  from  removing  house  offal  and  swill,  except 
persons  specially  appointed  to  do  so  by  health  commission;  Schultz  v.  State, 
112  Md.  219,  76  Atl.  592,  sustaining  ordinance  prohibiting  persons  from  re- 
moving garbage  through  the  city  streets,  except  by  permission  from  the  health 
commissioner,  and  the  procurement  of  a  license;  People  v.  Gardner,  136  Mich. 
696,  100  X.  \Y.  126,  sustaining  ordinance  regulating  the  collection  of  garbage 
and  prohibiting  any  not  authorized  by  the  board  of  health  from  removing  such 
garbage:  Marple  v.  Pfanner,  27  Montg.  Co.  L.  Rep.  202,  holding  that  city  may 
give  away  garbage  of  householder  and  may  by  contract  provide  for  removal  of 
same  under  its  police  power;  Butler  Borough  v.  Logan,  19  Pa.  Dist.  R.  957,  hold- 
ing that  borough  may  contract  with  but  one  person  and  grant  him  exclusive 
right  to  remove  all  garbage  at  specified  rates  to  be  paid  by  residents  for  service 
rendered. 

Cited  in  footnotes  to  State  ex  rel.  Moriarity  v.  McMahon,  38  L.  R.  A.  675, 
which  holds  business  of  scavenger  within  control  of  city  having  power  to  make 
ordinances  for  protection  of  health;  State  v.  Hill,  50  L.  R.  A.  473,  which  holds 
void,  ordinance  requiring  license  for  scavenger  work  and  empowering  health 
board  to  decide  who  are  competent  bidders;  Her  v.  Ross,  57  L.  R.  A.  895,  whk-h 
denies  city's  right  to  grant  monopoly  by  contract  for  removal  of  ashes,  etc.; 
State  c.x  rel.  Beek  v.  Wagener,  46  L.  R.  A.  442,  which  sustains  statute  regulat- 
ing business  of  commission  merchants  handling  agricultural  products. 

Cited  in  notes  (38  L.  R.  A.  314)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;  (38  L.  R.  A.  642)  on  municipal  power  over 
nuisances  relating  to  trade  or  business;  (21  L.R.A.(N.S.)  831)  on  power  of 
municipality  to  grant  exclusive  right  for  removal  of  substance  inimical  to 
health;  (50  L.  ed.  U.  S.  204)  on  monopoly  in  contract  or  ordinance  for  re- 
moval of  garbage;  (97  Am.  St.  Rep.  688)  on  power  of  cities  to  create  mo- 
nopolies for  removal  of  garbage  and  noxious  substances. 

34  L.  R.  A.  283,  HENDRY  v.  BENLISA,  37  Fla.  609,  20  So.  800. 
Delay  as  affecting  r  IK  lit   to  Mpeciflc  performance. 

Cited  in  footnote  to  Reid  v.  Mix,  55  L.  R.  A.  706,  which  requires  one  seeking 
to  rescind  contract  for  delay  to  show  such  wilful  delay  as  to  evince  other  party's 
intent  to  treat  contract  at  end. 

S:i  i  isf.-n-l  ion    of    judgment. 

Cited  in  Milburn-Stoddard  Co.  v.  Stickney,  14  N.  D.  285,  103  N.  W.  752,  hold- 
ing that  the  act  of  the  clerk  of  the  court  in  attempting  to  satisfy  a  judgment 
when  not  authorized  to  do  so  by  statute  is  void,  and  does  not  bind  the  judg- 
ment creditor;.  Missouri,  K.  &  T.  R.  Co.  v.  Wright,  47  Tex.  Civ.  App.  461,  107  S. 
W.  77.  holding  that  an  attorney  having  neither  express  nor  implied  authority  to 


34  L.R.A.  283]  L.  R.  A.  CASES  AS  AUTHORITIES.  J126 

do  so,   can  not  delegate  his  authority   to  receive  for  his  client  the  money   due 
upon  a  judgment. 

Cited  in  notes  (132  Am.  St.  Rep.  178)  on  implied  authority  of  attorney  in 
conducting  litigation;  (21  Eng.  Rul.  Cas.  38)  on  authority  of  agent  to  receive 
payment  in  other  than  money. 

34  L.  R.  A.  286,  BAGLEY  v.  COLUMBUS  SOUTHERN  R.  CO.  98  Ga.  626,  58 

Am.  St.  Rep.  335,  25  S.  E.  638. 
Fences  as  part  of  realty. 

Cited  in  Bagley  v.  Rose  Hill  Sugar  Co.  Ill  La.  278,  35  So.  539,  holding  that 
plantation  fences  pass  with  title  to  the  land. 
Crops. 

Cited  in  Knight  v.  Houston  <fe  T.  C.  R.  Co.  93  Tex.  418,  55  S.  W.  558,  holding 
action  for  burning  grass  transitory  and  maintainable  in  another  county  than 
that  in  which  injury  inflicted;  Hixon  v.  Callaway,  2  Ga.  App.  681.  58  S.  E. 
1120;  McMorrill  v.  Daniel,  121  Ga.  80,  48  S.  E.  680. — on  growing  crops  as  a 
part  of  the  realty;  Gainous  v.  Martin,  10  Ga.  App.  211,  72  S.  E.  1100,  holding 
that  growing  crops  are  realty  and  possessory  warrant  does  not  lie  in  favor  of 
landlord  against  his  cropper. 

34  L.  R,  A.  293,  LOUISVILLE,  N.  A.  &  C.  R.  CO.  v.  LYNCH,  147  Ind.   Kir..  44 

N.  E.  997,  46  N.  E.  471. 
Presumption   of   m-v.  I  iu«-n«-«-. 

Cited  in  Bishop  v.  Brown,   14  Colo.  App.  548,  61   Pac.  50,  and  Omaha  Pack- 
ing Co.  v.  Murray,  112  111.  App.  239,  holding  negligence  not  presumed  from  mere 
fact  of  boiler  explosion. 
General  findings  and   special   verdict. 

Cited  in  Huntington  County  v.  Bonebrake,  146  Ind.  317,  45  N.  E.  470.  holding 
general  interrogatory  as  to  negligence  improperly  submitted  to  jury  finding  spe- 
cial verdict;  Boswell  v.  Wakley,  149  Ind.  69,  48  N.  E.  637.  disregarding  as  con- 
clusion of  law,  jury's  answer  to  interrogatory  as  to  plaintiff"*  "negligence:" 
Roller  v.  Kling.  150  Ind.  162,  49  N.  E.  948,  and  Bower  v.  Bower.  146  Ind.  308, 
45  N.  E.  595.  holding  general  instructions  covering  law  of  case  improper  where 
special  verdict  to  be  found  on  all  issues;  Alexandria  v.  Young,  20  Ind.  App.  (577. 
51  N.  E.  109,  holding  absence  of  general  finding  of  negligence  does  not  invali- 
date judgment  based  on  special  verdict  in  case  involving  negligence. 

Cited   in   note    (24   L.R.A. (N.S.)    32,   70)    on   what   special   verdict   must   con- 
tain. 
Boiler    explosions,    generally. 

Cited  in  footnotes  to  Boston  Woven  Hose  &  Rubber  Co.  v.  Kendall.  51  L.  R.  A. 
781,  which  holds  damages  which  purchaser  of  boiler  is  compelled  to  pay  for 
injuries  to  employee  by  its  explosion,  recoverable  against  maker  as  damages 
for  breach  of  warranty;  V7ieth  v.  Hope  Salt  &  Coal  Co.  57  L.  R.  A.  410.  which 
denies  liability  for  injury  to  neighbor  by  explosion  of  steam  boiler  operated  on 
own  premises  with  care  and  skill. 
\  I  l.-iiM  i  inn  of  nejrlig-enee. 

Cited  in  Princeton  Coal  &  Min.  Co.  v.  Roll,  162  Ind.  118,  66  X.  E.  169.  hold- 
ing that  in  an  action  for  negligent  injuries,  it  is  not  essential  that  the  plead- 
ings, to  be  good  upon  demurrer,  should  specify  with  any  great  degree  of  par- 
ticularity, the  elements  entering  in  the  cause  of  action  or  defense:  Kentucky 
4  I.  B.  &  R.  Co.  v.  Moran.  39  Ind.  App.  27,  "9  X.  E.  213:  Chicago,  I.  &  L.  R. 
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Co.  v.  Tackett,  33  Ind.  App.  381,  71  N.  E.  524, — holding  that  a  complaint  for 
personal  injuries  was  sufficient  where  it  alleged  that  the  defendant  had  knowl- 
edge of  the  defective  condition  of  the  brake,  though  it  did  not  allege  that  the 
defendant  had  had  knowledge  for  a  sufficient  time  to  repair  the  same. 

Cited  in  note  (59  L.  R.  A.  218)  on  sufficiency  of  general  allegations  of  neg- 
ligence. 

34  L.  R.  A.  297,  POTTER  Y.  BERRY,  53  N.  J.  Eq.  151,  61  Am.  St.  Rep.  626, 
32  Atl.  259. 

34  L.  R.  A.  301,  AMERICAN  ACCI.  CO.  v.  CARSON,  99  Ky.  441,  59  Am.  St. 

Rep.  473,  36  S.  W.  169. 
"Accidental"    death. 

Cited  in  Railway  Officials  &  E.  Acci.  Asso.  v.  Drummond,  56  Neb.  242,  76  N. 
W.  562,  upholding  recovery  for  injury  inflicted  by  shot  from  robber,  which  jury 
finds  unintentional;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky.  670,  60  S.  W.  492, 
holding  death  of  insured,  killed  while  making  an  assault  on  policeman,  acci- 
dental, within  policy;  Phoenix  Acci.  &  Sick  Ben.  Asso.  v.  Stiver,  42  Ind.  App. 
640,  84  N.  E.  772,  holding  that  where  the  insured  was  stabbed  by  an  insane 
person  while  traveling  upon  a  public  highway,  that  the  death  was  accidental; 
Gavula  v.  United  States  Health  &  Acci.  Ins.  Co.  15  Pa.  Dist.  R.  434,  holding  that 
recovery  for  murder  can  be  had  under  an  accident  policy  though  it  provide  that 
policy  does  not  "extend  to  or  cover  injuries  intentionally  inflicted  by  another" 
where  in  contiguous  clauses  the  words  "fatal  or  otherwise"  are  used  in  connection 
with  word  'injury." 

Cited  in  note  (4  L.R.A.  (N.S.)  639)  on  duty  of  insured  to  negative  death  or 
accident  from  excepted  cause. 

Distinguished  in  Butero  v.  Travelers'  Acci.  Ins.  Co.  96  Wis.  541,  65  Am.  St. 
Rep.  61,  71  N.  W.  811,  holding  death  from  wounds  intentionally  inflicted  by  an- 
other not  ''accidental,"  though  unanticipated  by  insured;  Carnes  v.  Iowa  State 
Traveling  Men's  Asso.  106  Iowa,  286,  68  Am.  St.  Rep.  306,  76  N.  W.  683,  holding 
burden  on  plaintiff  to  establish  that  death  accidental  where  caused  by  morphine 
intentionally  taken;  Continental  Casualty  Co.  v.  Morris,  46  Tex.  Civ.  App.  397, 
102  S.  W.  773,  holding  that  the  use  of  the  words,  accidental  injury,  in  an  in- 
surance policy  covered  accidental  death. 

Conditions    in    policy,   as   matter   of    defense. 

Cited  in  JEtna.  L.  Ins.  Co.  v.  Mil  ward,  118  Ky.  724.  68  L.R.A.  294,  82  S.  W. 
364,  4  Ann.  Cas.  1092,  holding  that  conditions  of  a  policy  which  would  excuse 
the  insurer  from  liability  or  reduce  the  amount  of  the  payment,  are  matters 
to  be  pleaded  as  a  defense;  ^Etna  L.  Ins.  Co.  v.  Bethel,  140  Ky.  616,  131  S.  W. 
523,  holding  that  in  complaint  on  insurance  policy  it  is  only  necessary  to  show 
that  cause  of  action  is  within  those  provisions  of  policy  relied  upon  for  recovery. 

Distinguished  in  /Etna  Ins.  Co.  v.  Glasgow  Electric  Light  &  Power  Co.  107 
Ky.  82,  52  S.  W.  975,  holding  that  condition  in  policies  relieving  insurer  from 
liability  for  loss  from  fire  caused  by  electric  current  need  not  be  negatived  by 
insurer  suing  on  policies. 

34  L.  R.  A.  303,  WHITELY  v.  CENTRAL  TRUST  CO.  22  C.  C.  A.  67,  43  U.  S. 

App.  643,  76  Fed.  74. 
Priority    of    railroad    mortu'iiK'e. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  24  C.  C.  A.  512,  48 
U.  S.  App.  324,  79  Fed.  227,  holding  mortgage  takes  precedence  over  subsequent 
judgment,  based  on  negligence  of  company;  Columbus,  S.  &  H.  R.  Co.'s  Appeals, 
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109  Fed.  196,  holding  creditors  not  given  lien  superior  to  mortgage  by  assumption 
agreement  providing  for  payment  of  debts  out  of  proceeds  of  bonds  secured  by 
mortgage;  Gay  v.  Hudson  River  Electric  Power  Co.  182  Fed.  909,  holding  that 
surety  on  supersedeas  bond  is  not  entitled  to  amount  paid  thereon  in  preference 
to  mortgage  bondholders  of  corporation. 

Cited  in  footnote  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481,  u  liidi 
holds  claim  for  money  loaned  to  pay  interest  on  mortgage  debt  inferior  to  lien 
of  prior  mortgage. 
I'riority    of    claims    Huiiinwl    insolvent    railroutl    corporation. 

Followed  in  Pennsylvania  Steel  Co.  v.  New  York  City  R.  Co.  165  Fed.  480. 
holding  that  the  surety  on  a  supersedeas  bond  given  by  a  street  railway  com- 
pany, who  was  compelled  to  pay  the  bond  after  the  insolvency  of  the  company, 
is  not  entitled  to  priority  over  creditors  having  claims  incurred  as  operating 
expenses. 

Cited    in    note    (2    L.R.A. (N.S.)    1028,    1031)    on   priority    of    claims    against 
property  in  hands  of  receiver  over  recorded  liens. 
Creation   of   vendor's  lien. 

Cited  in  Ross  v.  Clark,  126  111.  App.  466,  holding  that  damages  for  breach 
of  a  covenant  which  is  a  part  of  the  consideration  do  not  give  rise  to  a  vendor's 
lien;  Welch  v.  Farmers'  Loan  &  T.  Co.  91  C.  C.  A.  399,  165  Fed.  566,  holding 
that  the  vendor's  lien  was  lost  by  the  payment  of  a  sum  of  money,  and  the  ac- 
ceptance of  a  covenant  to  convey  certain  town  lots  as  a  part  of  the  considera- 
tion where  there  was  other  property  contracted  for  and  the  consideration  was 
entire;  Marchand  v.  Chicago,  B.  &  Q.  R,  Co.  147  Mo.  App.  625,  127  S.  W.  387, 
holding  that  if  upon  sale  of  land  it  appears  that  covenant  was  substituted  for 
money  consideration,  vendor's  lien  does  not  exist;  Evans  v.  Ashe,  50  Tex.  Civ. 
App.  62,  108  S.  W.  398,  holding  that  a  reservation  of  a  lien  in  a  deed  to  secure 
the  payment  of  notes  given  for  the  purchase  price  of  the  land,  each  being  for  the 
sum  of  two  thousand  silver  dollars  of  the  coinage  of  the  Republic  of  Mexico, 
created  a  lien  for  the  purchase  price. 

34  L.  R.  A.  308,  FULLER  v.  KANE,  110  Mich.  549,  64  Am.  St.  Rep.  362,  68  N.  W. 

267. 
Taxation    of    judgments. 

Cited  in  footnote  to  Hamilton  v.  Wilson,  48  L.  R.  A.  238,  which  holds  void, 
statute  for  taxation  of  personal  judgments  with  specified  exceptions. 

34  L.  R.  A.  309,  MYERS  v.  BALTIMORE  COUNTY,  83  Md.  385,  55  Am.  St. 

Rep.  349,  35  Atl.  144. 
Property    subject    to    taxation. 

Cited  in  Kelley  v.  Rhoads,  9  Wyo.  363,  87  Am.  St.  Rep.  959,  63  Pac.  935,  hold- 
ing herds  of  sheep  feeding  on  public  plains  while  in  transit  to  another  state, 
subject  to  local  taxation;  Merchant's  Transfer  Co.  v.  Des  Moines,  128  Iowa,  740, 
2  L.R.A.(N.S.)  666,  105  N.  W.  211,  5  Ann.  Cas.  1016,  holding  that  merchandise 
consigned  to  a  warehouseman  to  be  held  by  him  and  delivered  on  future  sales 
by  the  owner,  is  properly  assessed  for  local  taxation,  without  violating  the 
interstate  commerce  laws. 

Cited  in  footnotes  to  Kelley  v.  Rhodes.  39  L.  R.  A.  594,  which  holds  right  to 
tax  sheep  driven  through  state  dependent  on  purpose  to  obtain  grazing  for  them ; 
Winkley  v.  Newton,  35  L.  R.  A.  756,  which  holds  ice  stored  in  ice  houses  taxable 
to  nonresident  owner. 

Cited  in  notes    (2  L.R.A. (N.S.)    663)    as  to  when  transit  commencing  in  an- 
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other  state  deemed  terminated  or  definitely  interrupted  so  as  to  render  goods 
liable  to  local  taxation;  (52  L.  ed.  U.  S.  755)  as  to  when  the  transit  of  goods 
commenced  in  another  state,  may  be  deemed  to  have  been  definitely  interrupted 
or  to  have  terminated,  so  as  to  subject  the  goods  to  local  taxation;  (62  Am.  St. 
Rep.  475)  on  situs  of  personal  property  for  purposes  of  taxation. 

Notice    and    hearing-. 

Cited  in  Monticello  Distilling  Co.  v.  Baltimore,  90  Md.  428,  45  Atl.  210,  hold- 
ing statute  authorizing  assessment  without  notice  to  owner  or  opportunity  for 
hearing,  unconstitutional;  Western  Ranches  v.  Custer  County,  28  Mont.  281,  72 
Pac.  659,  holding  assessors  without  jurisdiction  to  increase  assessment  where 
statutory  notice  to  taxpayer  not  given. 

Cited  in  footnote  to  Hodge  v.  Muscatine  County,  67  L.R.A.  624,  which  holds 
notice  of  assessment  or  levy  of  specific  tax  upon  business  of  selling  cigarettes 
unnecessary. 

34  L.  R.  A.  313,  STATE  ex  rel  METCALF  v.  JOHNSON,  18  Mont.  548,  46  Pac. 

533. 
Validity     of     nomination. 

Followed  on  substantially  same  facts  in  State  ex  rel.  McLaughlin  v.  Bailey, 
18  Mont.  555,  46  Pac.  1116. 

Cited  in  State  ex  rel.  Clarke  v.  Moran,  24  Mont.  .445,  63  Pac.  390,  holding 
nominations  by  rival  conventions  of  delegates  not  selected  at  regular  party  call, 
invalid;  State  ex  rel.  Scharnikow  v.  Hogan,  24  Mont.  392,  62  Pac.  583,  holding 
nominations  by  state  convention  in  which  delegates  illegally  appointed  at  mass 
meeting  held  without  notice,  immediately  after  adjournment  of  regular  county 
convention,  invalid;  State  ex  rel.  Athey  v.  Hays,  31  Mont.  236,  78  Pac.  486, 
holding  that  a  call  for  a  mass  meeting  of  voters  stating  that  the  object  was  to 
organize  new  political  parties  so  as  to  give  the  electors  an  opportunity  to  vote 
for  men  free  from  corporate  control,  which  does  not  state  that  the  purpose  is 
to  nominate  candidates,  does  not  constitute  such  a  convention  as  has  power  to 
nominate  candidates  as  is  required  by  statute. 

Cited  in  footnote  to  State  ex  rel.  Russell  v.  Tooker,  34  L.  R.  A.  315,  which 
denies  right  to  recognize  nomination  by  political  club. 
Injunction   to  protect  political   rights. 

Cited  in  State  ex  rel.  Clarke  v.  Moran,  24  Mont.  437,  63  Pac.  390,  restraining 
by  injunction  printing  of  ticket  nominated  by  convention  irregularly  called. 
Power  of  supreme  court   us  to  certiorari. 

Distinguished  in  State  ex  rel.  Whiteside  v.  First  Judicial  Dist.  Court,  24  Mont. 
501,  US  Pac.  395,  holding  authority  of  supreme  court  on  certiorari  to  vacate  dis- 
charge of  prisoner  in  habeas  corpus  proceedings  not  granted  by  authorization  to 
issue  certiorari  as  original  writ. 

34  L.  R.  A.  315,  STATE  ex  'rel.  RUSSELL  v.  TOOKER,   18  Mont.  540,  46  Pac. 

530. 
Validity     of     nomination. 

Cited  in  State  ex  rel.  Scharnikow  v.  Hogan,  24  Mont.  392,  62  Pac.  583.  holding 
nominations  by  state  convention  in  which  delegates  illegally  appointed  at  mass 
meeting,  held  without  notice  immediately  after  adjournment  of  regular  county 
convention,  invalid;  State  ex  rel.  Clarke  v.  Moran,  24  Mont.  445,  63  Pac.  390. 
holding  nominations  by  rival  conventions-  of  delegates  not  selected  at  regular 
party  call,  invalid;  Whipple  v.  Owen.  '24  Colo.  321.  50  Pac.  861,  holding  nomina- 
tion by  convention  of  delegates  attempting  to  assume  by  petition,  name  of  exist- 
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ing  party,  invalid;  State  ex  rel.  Brooks  v.  Fransham,  19  Mont.  285,  48  Pac.  1, 
holding  erroneous  placing  of  candidate's  name  on  ballot,  where  nominated  only  by 
petition,  not  available  to  defeat  election  where  objection  not  made  before;  State 
ex  rel.  Wolfe  v.  Falley,  9  N.  D.  456,  83  N.  W.  860,  upholding  nominee  by  delegates 
elected  under  direction  of  county  central  committee  as  against  nominee  of  dele- 
gates elected  in  manner  directed  by  judicial  district  committee;  State  ex  rel. 
Athey  v.  Hays,  31  Mont.  236,  78  Pac.  486,  holding  that  a  call  for  a  mass  meet- 
ing of  voters,  stating  that  the  object  was  to  organize  new  political  parties  so 
as  to  give  the  electors  an  opportunity  to  vote  for  men  free  from  corporate  con- 
trol, which  does  not  state  that  the  purpose  was  to  nominate  candidates,  does 
not  constitute  such  a  convention  as  has  power  to  nominate  candidates  as  is  re- 
quired by  statute. 

Cited  in  footnote  to  State  ex  rel.  Metcalf  v.  Johnson,  34  L.  R.  A.  313,  which 
holds  unavailing,  attempt  of  twenty-one  persons  to  form  new  political  party. 
Injunction    to    protect    political    rights. 

Cited  in  State  ex  rel.  Clarke  v.  Moran,  24  Mont.  437,  63  Pac.  390,  restraining 
by  injunction  printing  of  parties  nominated  by  convention  irregularly  called. 
Power   of   supreme   court   as   to   certiorari. 

Cited  in  State  ex  rel.  Whiteside  v.  First  Judicial  Dist.  Court,  24  Mont.  561. 
63  Pac.  395,  holding  authority  of  supreme  court  on  certiorari  to  vacate  discharge 
of  prisoner  in  habeas  corpus  proceedings  not  granted  by  authorization  to  issue 
certiorari  as  original  writ. 
Equity   practice. 

Cited  in  State  ex  rel.  Metcalf  v.  Johnson,  18  Mont.  553,  34  L.  R.  A.  315,  46 
Pac.  533,  holding  judgment  in  equity  not  controlled  by  prayer  for  relief;  Merk 
v.  Bowery  Min.  Co.  31  Mont.  309,  78  Pac.  519,  holding  that  a  general  prayer 
for  relief  in  the  complaint  is  sufficient  to  warrant  the  court  in  granting  such 
relief  as  to  the  plaintiffs  are  entitled  to  upon  the  allegations  of  the  complaint 
and  their  proof  introduced  at  the  trial. 

34  L.  R.  A.  318,  STATE  v.  NELSON,  66  Minn.  166,  61  Am.  St.  Rep.  399,  68  N. 

W.  1066. 
Municipal    police    regulations. 

Cited  in  Norfolk  v.  Flynn,  101  Va.  476,  62  L.  R.  A.  773,  footnote  p.  771,  99 
Am.  St.  Rep.  918,  44  S.  E.  717,  sustaining  ordinance  requiring  inspection  of  milk 
sold  within  city  limits  and  providing  for  licensing  of  vendors;  Ringelstein  v. 
Chicago,  128  111.  App.  485,  holding  an  ordinance  regulating  the  keeping  and 
feeding  of  cows  was  valid  as  a  police  regulation;  Nelson  v.  Minneapolis,  112 
Minn.  18,  29  L.R.A.(N.S.)  262,  127  N.  W.  445,  holding  that  ordinance  requiring 
tuberculin  test  as  to  purity  of  milk  offered  for  sale  is  valid  police  regulation: 
Adams  v.  Milwaukee,  144  Wis.  375.  43  L.R.A.(N.S.)  1066,  129  N.  W.  518.  hold- 
ing that  ordinance  which  prescribes  different  police  regulations  relative  to  sale 
of  milk  shipped  into  city  from  those  regulations  relative  to  milk  produced  from 
cows  within  city,  is  valid. 

Cited  in  footnotes  to  State  v.  Zeno,  48  L.  R.  A.  88,  which  sustains  requirement 
of  license  for  barber;  State  v.  Crescent  Creamery  Co.  54  L.  R.  A.  466,  which 
sustains  statute  against  selling  cream  containing  less  than  20  per  cent  of  fat; 
People  v.  Biesecker,  57  L.  R.  A.  178,  which  denies  legislative  power  to  prohibit 
sale  of  certain  preservatives  or  of  dairy  products  containing  same:  State  v.  Lay- 
ton,  62  L.  R.  A.  164,  which  sustains  statutory  prohibition  against  manufacture 
or  sale  of  baking  powder  containing  alum ;  St.  Louis  v.  Fischer.  64  L.  R.  A. 
679.  which  sustains  ordinance  prohibiting  maintenance  of  dairy  within  city 
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limits;  Norfolk  v.  Flynn,  62  L.R.A.  771,  which  upholds  ordinance  requiring  in- 
spection of  milk  within  city  limits  and  licensing  of  vendors  as  against  non- 
residents bringing  or  sending  milk  into  the  city  for  sale;  Arbuckle  v.  Blackburn, 
65  L.R.A.  864,  which  upholds  statute  prohibiting  the  coloring,  coating,  or 
polishing  of  article  intended  for  food  whereby  damage  or  inferiority  is  concealed. 

Cited  in  notes  (48  L.R.A.  261)  on  legal  restrictions  on  department  stores; 
(129  Am.  St.  Rep.  274)  on  constitutional  limitations  on  power  to  impose  license 
or  occupation  taxes. 

Distinguished  in  St.  Paul  v.  Peck,  78  Minn.  498,  81  N.  W.  389,  denying  va- 
lidity of  ordinance  requiring  local  dairyman  to  pay  fee  for  inspection  of  cattle; 
State  v.  Elofson,  86  Minn.  105,  90  N.  W.  309,  holding  ordinance  requiring  in- 
spection of  cattle  kept  outside  municipal  limits,  "without  expense  to  city,"  in- 
valid. 

34  L.  R.  A.  321,  HASTINGS  v.  FOXWORTHY,  45  Neb.  676,  63  N.  W.  955. 
(•i-i-r<-(|ii  isiii-.s    to    action    agrainst    municipality. 

Cited  in  Touhey  v.  Decatur,  175  Ind.  101,  32  L.R.A.(N.S.)  354,  93  N.  E.  540, 
holding  that  statutory  requirement  of  notice  is  mandatory  and  notice  is  con- 
dition precedent  to  right  of  action ;  Lucas  v.  Pontiac,  142  111.  App.  474,  holding 
that  the  statutory  notice  to  a  municipality  was  required  as  a  condition  precedent 
to  an  action  for  personal  injuries  and  could  not  be  waived  by  the  municipality. 

Cited  in  note  (32  L.R.A. (N.S.)  352)  on  incapacity  as  excuse  for  failure  to 
give  required  notice  of  injury. 

Distinguished  in  Whelan  v.  Plattsmouth,  87  Neb.  826,  128  N.  W.  520,  holding 
that  under  statute  filing  of  notice  with  city  clerk  is  not  condition  precedent  to 
commencement  of  action  for  damages  caused  by  change  of  grade  of  street. 

Limited  in  Dovey  v.  Plattsmouth,  52  Neb.  645,  73  N.  W.  11,  holding  filing  of 
detailed  statement  not  condition  precedent,  except  in  action  based  on  negligence. 
Decision  on  former  hearing-  as  res  jndicata. 

Cited  in  Fuller  v.  Cunningham,  48  Neb.  859,  67  N.  W.  879,  refusing  to  con- 
sider correctness  of  instruction  given  by  trial  court  on  second  trial  in  accordance 
with  judgment  on  first  appeal;  State  ex  rel.  Seth  Thomas  Clock  Co.  v.  Cass 
County,  60  Neb.  573,  83  N.  W.  733,  holding  construction  of  contract  on  first  ap- 
peal governs  second  appeal  in  absence  of  manifest  error;  Smith  v.  Neufeld,  61 
Neb.  701,  85  N.  W.  898,  holding  evidence  of  fraud  in  sale  of  exempt  property 
properly  excluded  where  held  immaterial  on  former  appeal;  First  Nat.  Bank  v. 
Farmers'  &  M.  Bank,  2  Neb.  (Unof.)  115,  95  N.  W.  1062,  holding  that  doc- 
trine of  "law  of  the  case"  should  be  restricted  to  such  questions  as  have  been 
piesented  and  decided  at  a  former  hearing  of  the  same  cause;  Jones  v.  Stod- 
dard,  8  Idaho,  229,  67  Pac.  650  (dissenting  opinion),  on  the  former  decision  of 
a  case  as  establishing  the  law  of  the  case,  and  also  citing  annotation  on  this 
point;  Eccles  v.  Walker,  75  Neb.  727,  106  N.  W.  977;  Omaha  Loan  &  Bldg. 
Asso.  v.  Hendee,  82  Neb.  25,  116  N.  W.  862, — holding  that  ordinarily  the  court 
on  the  second  appeal  will  not  re-examine  the  questions  of  law  presented  and 
decided  upon  the  first  appeal,  where  the  case  was  remanded  with  specific  direc- 
tions which  were  followed;  Connecticut  Trust  &  S.  D.  Co.  v.  Fletcher,  5  Xeb. 
(Unof.)  2,  96  N.  W.  988,  on  the  same  point;  Lorimer  v.  Fairchild,  68  Kan.  845, 
75  Pac.  124,  holding  that  if  the  case  has  been  sent  back  for  a  new  trial  and  the 
record  on  the  second  appeal  raises  the  same  questions,  the  court  has  the  power 
to  make  a  re-examination  and  a  reversal  of  the  former  decision  when  the  form- 
er decision  was  erroneous,  and  the  case  of  great  public  importance;  School 
Directors  v.  Ashville,  137  N.  C.  506,  50  S.  E.  279.  holding  that  the  appellate 
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court  upon  a  second  appeal  where  the  parties  are  the  same  and  no  rights  haw 
vested  in  reliance  upon  the  first  decision,  will  reverse  its  first  decision  if  the 
same  is  clearly  erroneous;  Cornelius  v.  Ferguson.  23  S.  D.  189,  121  X.  \V.  01. 
holding  that  where  on  appeal  tax-deed  was  held  valid,  decision  was  law  of  ease, 
and  conclusive  between  parties;  Belskis  v.  Bering  Coal  Co.  246  111.  66.  92  X.  lv 
575,  20  Ann.  Cas.  388,  holding  that  ruling  of  court  of  review  on  appeal  becomes 
law  of  case  in  all  subsequent  stages  if  evidence  is  substantially  same  on  lirst  trial: 
Goodson  v.  Fitzgerald,  52  Tex.  Civ.  App.  333,  115  S.  W.  50,  holding  that  while 
court  on  second  appeal  will  not  usually  examine  questions  determined  on  first  ap 
peal,  yet  it  is  not  bound  to  follow  such  rulings. 

Annotation  in  34  L.  R.  A.  321.  referred  to  with  approval  in  Jones  v.  Charleston 
&  W.  C.  R,  Co.  65  S.  C.  420,  43  S.  E.  884,  holding  principles  of  law  decided  on  first 
appeal,  res  judicata  on  later  appeal;  Bridges  v.  McAlister,  106  Ky.  802,  45  L.  R. 
A.  804,  90  Am.  St.  Rep.  267,  51  S.  W.  603,  holding  dicta  of  court  on  point  not  in 
issue  on  former  trial  not  conclusive  on  subsequent  trial  of  issue  raised  by 
amended  pleadings;  United  States  v.  Denver  &  R.  G.  R.  Co.  11  N.  M.  154,  66 
Pac.  550,  holding  that  the  decision  of  the  court  upon  the  first  writ  of  error  be 
comes  the  law  of  the  case  as  to  all  questions  determined,  upon  a  second  writ 
of  error  involving  the  same  facts:  Crooker  v.  Pacific  Lounge  &  Mattress  <  o.  .'!-} 
Wash.  198,  75  Pac.  632,  holding  that  the  decision  upon  a  previous  appeal  be- 
comes the  law  of  the  case  where  the  question  arose  upon  practically  the  same 
evidence  though  upon  an  issue  not  discussed;  District  of  Columbia  v.  Brewer. 
32  App.  D.  C.  391,  holding  that  the  former  adjudication  remains  the  law  of  the 
case,  notwithstanding  the  decision  of  the  United  States  Supreme  Court  that 
same  was  erroneous. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Benz,  58  L.  R.  A.  690,  which  holds  nil 
ing  on  reversal  of  judgment  and  remanding  of  action  which  had  been  removed  to 
Federal  court  not  law  of  case  if  action  dismissed  and  new  one  begun   in  other 
county. 
—  Upon  remand. 

Approved  in  State  ex  rel.  McDonald  v.  Farrington,  86  Neb.  656.  126  X.  W.  91, 
holding  that  where  the  appellate  court  remands  a   case   with  specific  direction, 
the  nisi  prius  court  must  follow  the  same  in  conformity  with  the  mandate. 
Effect  of  general   demurrer. 

Cited  in  Barr  v.  Little,  54  Neb.  556,  74  N.  W.  850,  overthrowing  complaint  on 
demurrer  to  answer. 

34  L.  R.  A.  350,  EVERETT  v.  LOS  ANGELES  CONSOL.  ELECTRIC  R.  CO.  115 

CaL  105,.  46  Pac.  889,  43  Pac.  207. 
Liability   for  injury  to   person   on   street  rail-way   track:. 

Cited  in  Cawlev  v.  La  Crosse  City  R.  Co.  101  Wis.  151,  77  X.  W.  179,  holding 
railway  not  liable  for  injury  to  driver  of  wagon  turning  onto  railway  tracks  with- 
out looking  or  listening  or  heeding  warning  signals  given;  Morrissey  v.  Bridge- 
port Traction  Co.  68  Conn.  218,  35  Atl.  1126,  holding  railway  not  liable  for  injury 
to  wagon  by  car,  approach  of  which  apprehended  but  not  avoided  as  it  might  rea- 
sonably have  been;  Wahlgren  v.  Market  Street  R.  Co.  132  Cal.  664,  62  Pac.  308. 
holding  question  of  contributory  negligence  for  jury  where  pedestrian  injured  at 
night  by  car  switching  backward  across  sidewalk  into  barn,  without  light  or  sig- 
nals; Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa.  643,  95  X.  W.  161, 
denying  right  of  recovery  for  death  of  person  stepping  directly  upon  street  car 
track  from  behind  covered  wagon,  without  looking  for  car:  Harrington  v.  Los  An- 
geles R.  Co.  140  Cal.  523.  63  L.  R.  A.  242.  98  Am.  St.  Rep.  So.  74  Pac.  15.  holding 
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railway  liable  for  death  due  to  reckless  collision  of  car  with  bicycle  rider  racing  in 
violation  of  ordinance;  Hamlin  v.  Pacific  Electric  R.  Co.  150  Cal.  780,  89  Pae, 
1109,  holding  that  the  contributory  negligence  of  a  bicycle  rider,  barred  a  re- 
covery for  his  injury,  where  the  injury  resulted  from  his  failure  to  exercise 
ordinary  care  while  riding  upon  the  street  railway  tracks:  Beerman  v.  Union 
R.  Co.  24  R.  I.  283,  52  Atl.  1090,  holding  that  the  contributory  negligence  of 
the  plaintiff  barred  recovery  for  the  injury,  where  it  was  the  proximate  cause 
of  the  injury,  though  the  motorman  was  also  negligent  in  not  sounding  his 
gong;  Vizacchero  v.  Rhode  Island  Co.  26  R.  I.  398,  69  L.R.A.  192,  59  Atl.  105, 
holding  that  where  the  deceased  was  killed  while  crawling  upon  a  street  rail- 
way track,  and  in  an  intoxicated  condition,  his  contributory  negligence  barred 
a  recovery  for  his  death. 

Cited  in  note  (21  L.R.A.  (N.S.)  881)  on  right  of  motorman  to  assume  that 
person  on  track  will  get  out  of  way. 

Distinguished  in  Abrahams  v.  Los  Angeles  Traction  Co.  124  Cal.  413,  57  Pac. 
216,  holding  railway  liable  for  injury  due  to  reckless  collision  of  car  with  sprink- 
ling cart,  rightfully  on  car  tracks;  Clark  v.  Bennett,  123  Cal.  280,  55  Pac.  908, 
holding  party  driving  wagon  across  tracks  in  front  of  approaching  car  not  negli- 
gent where  car  not  seen  until  wagon  almost  on  tracks,  and  car  still  sufficiently 
distant  to  have  been  stopped;  Schneider  v.  Market  Street  R.  Co.  134  Cal.  491,  66 
Pac.  734,  upholding  verdict  for  pedestrian  struck  at  public  crossing  by  electric 
car  approaching  at  excessive  speed  without  signal. 
Contributory  negligence  as  affecting:  liability  for  injury. 

Cited  in  Robardo  v.  Indianapolis  Street  R.  Co.  32  Ind.  App.  302,  67  N.  E.  953, 
holding  that  where  the  plaintiff's  negligence  was  the  contributing  cause  of  the 
injury,  and  continued  right  up  to  the  moment  of  the  injury,  he  could  not  re- 
cover; Jansen  v.  Southern  P.  Co.  5  Cal.  App.  17,  89  Pac.  616,  holding  the  rail- 
road company  was  excused  from  liability  where  the  contributory  negligence  of 
the  injured  party  was  the  proximate  cause  of  the  injury;  Indianapolis  Street 
R.  Co.  v.  Bolin,  39  Ind.  App.  186,  78  N.  E.  210  (dissenting  opinion);  Matteson 
v.  Southern  P.  Co.  6  Cal.  App.  326,  92  Pac.  101, — on  the  same  point;  Rowe  v. 
Southern  California  R.  Co.  4  Cal.  App.  7.  87  Pac.  220  (dissenting  opinion),  on 
the  contributory  negligence  of  the  injured  party  as  barring  recovery  for  his 
injuries:  Sego  v.  Southern  P.  Co.  137  Cal.  407,  70  Pac.  279,  holding  that  the 
contributory  negligence  of  the  deceased  was  the  real  cause  of  the  accident  the 
railroad  company  was  relieved  from  liability,  though  it  too  was  negligent; 
Southern  Indiana  R.  Co.  v.  Fine,  163  Ind.  626,  72  N.  E.  589,  holding  that  the 
contributory  negligence  of  the  plaintiff  does  not  bar  recovery  where  the  defend- 
ant's negligence  was  the  proximate  cause  of  the  injury,  which  could  have  been 
prevented  by  the  exercise  of  reasonable  care  on  the  part  of  the  defendant. 
Proximate  cause. 

Cited  in  footnote  to  Rider  v.  Syracuse  Rapid  Transit  R.  Co.  58  L.  R.  A.  125, 
which  holds  proximate  cause  that  which,  in  natural  sequence,  unbroken  by  new 
cause,  produced  event. 
PteR'lift'ence    in    ridin.u    bicycle. 

Cited  in  footnote  to  Moore  v.  District  of  Columbia,  41  L.  R.  A.  208.  which  holds 
reasonableness  of  ordinance  prohibiting  riding  bicycle  with  handle  bars  more  than 
4  inches  below  saddle  a  question  of  fact. 

Tited  in  note  (47  L.  R.  A.  303)  on  bicycle  law. 
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34  L.  R.  A.  360,  VAN  EPPS  v.  REDFIELD,  68  Conn.  39,  35  Atl.  809. 
Presumption    on    demurrer. 

Cited  in  Francis  v.  Earle,  77  Fed.  713,  holding  agreement  alleged  in  defense  of 
action  on  note  not  presumed  oral  on  demurrer. 
Specific  performance  of  agreement. 

Second  appeal  in  Van  Epps  v.  Redfield,  69  Conn.  114,  36  Atl.  1011,  holding  fact 
of  occupancy  of  premises  without  payment  of  rent  insufficient  evidence  of  oral 
agreement  to  justify  decree  of  specific  performance;  Clowes  v.  Miller,  74  Conn.  296, 
50  Atl.  728,  holding  that  specific  performance  of  contract  will  not  be  decreed  where 
it  would  defeat  primary  object  of  the  agreement. 

34  L.  R.  A.  363,  SANDAGE  v.  STUDEBAKER  BROS.  MFG.  CO.  142  Ind.  148,  51 

Am.  St.  Rep.  165,  41  N.  E.  380. 
ItlivhtM    under    statutes    regulating:    sale    of    patent    rigrhts. 

Cited  in  Eclipse  Wind  Engine  Co.  v.  Zimmerman  Mfg.  Co.  16  Ind.  App.  500. 
44  N.  E.  1115,  enforcing  notes  given  for  right  to  use  patented  appliance,  though 
not  marked  "given  for  patent  right;"  Mason  v.  McLeod.  57  Kan.  109,  41  L.  R.  A. 
550,  57  Am.  St.  Rep.  327,  45  Pac.  76,  holding  vendee  entitled  to  recover  considera- 
tion paid  to  vendor  of  patent  right  who  fails  to  conform  to  statutory  requirements 
of  sale;  Pinnay  v.  First  Nat.  Bank.  68  Kan.  231,  75  Pac.  119,  1  Ann.  Cas.  331. 
holding  that  a  note  given  for  a  patent  right,  which  did  not  recite  sm-h  fact 
upon  its  face  as  required  by  statute,  was  void;  John  Woods  &  Sons  v.  Carl,  75 
Ark.  334,  87  S.  W.  621,  3  Ann.  Cas.  423,  holding  that  notes  given  in  payment  for 
the  assignment  of  the  right  to  sell  a  patented  article  within  a  certain  district, 
were  void  where  they  did  not  show  on  their  face  that  they  were  given  in  pay- 
ment of  a  patented  article,  as  provided  by  statute. 

Cited  in  note  (114  Am.  St.  Rep.  488)   on  requirement  of  notes  given  for  patent 
rights. 
— -  Validity    of   statutes. 

Cited  in  Ozan  Lumber  Co.  v.  Union  County  Nat.  Bank,  76  C.  C.  A.  218,  145 
Fed.  346,  7  Ann.  Cas.  390,  holding  that  the  statute  requiring  that  any  negoti- 
able instrument  given  in  payment  for  a  patented  article,  shall   recite  such  fact 
upon   its   face,   is   unconstitutional   and   void. 
Returning   value   received   under   contract. 

Cited   in   American   Central   L.  Ins.   Co.  v.   Rosenstein,  46   Ind.   App.   540,  92 
N.  E.  380,  holding  that  in  action  on  insurance  policy,  answer  setting  up  breach 
of  warranty  and  avoidance  of  policy,  must  show  offer  to  return  of  premium. 
Contracts  in   violation  of  statutes. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152  Ind.  21,  71  Am. 
St.  Rep.  301,  49  N.  E.  582,  holding  acceptance  of  benefits  under  contract  stipulat- 
ing release  thereby  of  all  claims  for  damages,  not  a  compromise,  but  a  release 
made  void  by  employers  liability  act;  Sawyer  v.  Sanderson,  113  Mo.  Aj-p.  244. 
88  S.  W.  151,  holding  that  a  note  and  contract  for  the  sale  of  a  saloon  and  fix- 
tures together  with  the  license,  was  rendered  void  where  the  sale  of  the  liceiiM1 
was  prohibited. 

Cited  in  notes   (7  L.R.A.  (N.S.)   467)   on  secret  bonus  to  officer  or  director  as 
affecting  right  to  enforce  contract  against  corporation:    (117  Am.  St.  Rep.  503) 
on  contracts,  consideration  for  which  has  partly  failed,  or  is  partly  illegal. 
I'urol    evidence    at*    to    written    contriict. 

Cited  in   Southard  v.   Arkansas  Valley  &   W.   R.   Co.   "24   Okla.   420.    103   Pac. 
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750,  holding  that  note  under  seal  cannot  be  contradicted  by  parol  evidence,  ex- 
cept upon  proper  allegations  of  fraud,  accident  or  mistake. 
Injunction   against    foreign   action. 

Cited  in  O'Haire  v.  Burns,  45  Colo.  441,  25  L.R.A.(N.S.)  275,  132  Am.  St. 
Rep.  191,  101  Pac.  755,  holding  where  both  parties  are  citizens  of  a  state  where 
controversy  has  been  decided  plaintiff  may  be  restrained  from  bringing  action 
in  another  state  where  defendant  is  temporarily  located ;  Re  Williams,  130  Iowa, 
560,  107  N.  W.  608,  holding  that  a  court  of  equity  will  enjoin  a  creditor  from 
interfering  with  the  orderly  administration  of  the  estate  by  petitioning  in  an- 
other state  for  the  appointment  of  an  administrator,  where  the  creditors  are 
called  residents  of  the  state,  and  administrator  has  collected  all  the  assets  of  the 
estate;  Bigelow  v.  Old  Dominion  Copper  Min.  &  Smelting  Co.  74  N.  J.  Eq.  485,  71 
Atl.  153,  on  the  right  to  enjoin  the  maintenance  of  suits  in  foreign  courts,  where 
the  same  amounts  to  an  oppression ;  Great  Hive  L.  O.  T.  M.  v.  Supreme  Hive, 
L.  O.  T.  M.  135  Mich.  421,  97  N.  W.  779  (dissenting  opinion),  on  the  right  to 
maintain  suit  to  enjoin  fellow  citizen  from  bringing  action  in  a  foreign  juris- 
diction; von  Bernuth  v.  von  Bernuth,  76  N.  J.  Eq.  183,  139  Am.  St.  Rep.  752,  73 
Atl.  1049,  holding  that  husband  may  be  enjoined  from  suing  in  another  state 
for  separation  after  his  wife  has  brought  suit  here  for  divorce,  where  he  ap- 
peared and  answered  in  wife's  action. 

Cited  in  footnote  to  Miller  v.  (Sittings,  37  L.  R.  A.  654,  which  enjoins  oppressive 
action  in  another  state,  brought  to  evade  local  laws. 

Cited  in  note   (25  L.R.A.  (N.S.)   269)   on  injunction  against  action  or  proceed- 
ing  in   foreign   jurisdiction. 
Distribution    of    insolvent's    estate. 

Cited  in  Combs  v.  Union  Trust  Co.  146  Ind.  691,  46  N.  E.  16,  holding  foreign 
creditor  attaching  insolvent  debtor's  property  in  his  jurisdiction  accountable  for 
proceeds  before  sharing  pro  rata  in  general  assignment. 

34  L.  R.  A.  368,  BRIDAL  VEIL  LUMBERING  CO.  v.  JOHNSON,  30  Or.  205,  60 

Am.  St.  Rep.  818,  46  Pac.  790. 
•'Public  use"  within  eminent  domain  law. 

Cited  in  Fanning  v.  Gilliland,  37  Or.  374,  82  Am.  St.  Rep.  758,  61  Pac.  636, 
holding  condemnation  of  land  for  public  road,  public  use  though  only  single  family 
thereby  benefited;  Lake  Koen  Nav.  Reservoir  &  Irrig.  Co.  v.  Klein,  63  Kan.  497,  65 
Pac.  684,  upholding  exercise  of  eminent  domain  by  private  corporation  organized 
for  distribution  of  waters  for  irrigation;  Chicago  A  N.  W.  R.  Co.  v.  Morehouse. 
112  Wis.  13,  56  L.  R.  A.  245,  footnote  p.  240,  88  Am.  St.  Rep.  918,  87  N.  W.  849,. 
upholding  condemnation  of  property  for  open  track,  though  but  single  industry 
thereby  benefited;  Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  590,  66  L.  R.  A.  393,  57  Atl. 
1001,  upholding  right  of  railroad  company  to  condemn  land  for  branch  track  to 
quarry;  Albuquerque  Land  &  Irrig.  Co.  v.  Gutierrez,  10  N.  M.  237,  61  Pac.  357, 
holding  that  the  construction  of  irrigation  systems  in  arid  regions  is  a  public 
use  warranting  the  exercise  of  the  right  of  eminent  domain ;  Wolfard  v.  Fisher, 
48  Or.  483,  7  L.R.A.  (N.S.)  997,  87  Pac.  530,  holding  that  a  railway  switch  upon 
a  public  street  is  a  public  use,  where  the  same  is  open  to  the  use  of  everybody, 
but  is  used  largely  by  one  person. 

Cited  in  footnotes  to  Kansas  &  T.  Coal  R.  Co.  v.  Northwestern  Coal  &  Min.  Co. 
51  L.  R.  A.  936,  which  holds  railroad  company  entitled  to  exercise  of  eminent  do- 
main, though  railroad  short  and  built  chiefly  to  transport  coal  of  particular  com- 
pany; Healy  Lumber  Co.  v.  Morris,  63  L.  R.  A.  821,  which  denies  power  to  acquire 
easement  over  land  for  transportation  to  market  of  logs  of  private  owner; 
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Ulmer  v.  Lime  Rock  R.  Co.  66  L.R.A.  387,  which  sustains  right  to  acquire  by 
eminent  domain  right  of  way  for  branch  track  to  sustain  quarry  when  intended 
for  use  of  public  though  primary  purpose  is  accommodation  of  owner  of  quarry. 

Cited  in  notes  (1  L.R.A.  (N.S. )  971)  on  exercise  of  eminent  domain  for  log- 
ging or  other  private  railroad;  (102  Am.  St.  Rep.  821,  823,  829)  on  uses  for 
which  power  of  eminent  domain  cannot  be  exercised. 

Distinguished  in  Apex  Transp.  Co.  v.  Garbade,  32  Or.  587,  62  L.  R.  A.  517.  52 
Pac.  573,  holding  skidway  for  logs,  beginning  and  terminating  in  land  of  private 
corporation  and  not  connecting  with  public  road,  not  subject  to  exercise  of  eminent 
domain. 
Determination    of   -what    is   such    UN,-. 

Cited  in  State  ex  rel.  Ami.  Co.  v.  Superior  Ct.  42  Wash.  679,  85  Pac.  660:  Car- 
etta  R.  Co.  v.  Virginia-Pocahontas  Coal  Co.  62  \V.  Va.  192,  57  S.  E.  401, — holding 
that  the  question  of  a  public  use  is  not  to  be  determined  by  the  number  of  persons 
v.ho  will  use  it,  but  by  the  character  of  such  use;  State  ex  rel.  Northwestern  Coal 
R.  Co.  v.  Willcuts,  MO  Wis.  454,  322  N.  W.  1048.  holding  that  whether  the  prop- 
erty of  a  railroad  company  is  devoted  to  public  use  so  as  to  be  exempt  from  tax- 
ation under  the  statute,  is  to  be  determined  by  the  right  of  the  public  to  use 
it,  and  not  by  the  extent  of  the  use  they  make  of  it:  Vinegar  Bend  Lumber  Co. 
v.  Oak  Grove  &  G.  R.  Co.  89  Miss.  ]10,  43  So.  292,  holding  that  in  determining 
whether  the  use  is  a  public  one.  the  courts  are  not  bound  by  the  recitals  con- 
tained in  the  articles  of  incorporation,  but  resort  may  be  had  to  other  evidence 
as  to  the  business  to  be  transacted:  Shasta  Power  Co.  v.  Walker,  149  Fed.  570: 
Grande  Ronde  Electrical  Co.  v.  Drake,  46  Or.  248,  78  Pac.  1031;  Dallas  v. 
Hallock,  44  Or.  252.  75  Pac.  204, — holding  that  whether  the  use  was  a  public 
one,  was  for  the  courts,  but  whether  it  was  a  proper  exercise  of  the  use,  and  the 
modes  of  procedure,  was  wholly  within  the  discretion  of  the  legislative  power; 
Sears  v.  Steel,  55  Or.  580,  107  Pac.  3  (dissenting  opinion),  on  admissibility  of 
evidence  for  purpose  of  showing  as  to  whether  proposed  railroad  is  one  intended 
for  public  use. 

Cited  in  notes  (22  L.R.A.(N.S.)  8,  37,  19,  24,  49,  52.  66,  71,  78,  79.  93.  121) 
on  judicial  power  over  eminent  domain:  (88  Am.  St.  Rep.  939,  940)  on  exist- 
ence of  public  use  as  question  for  courts. 

34  L.  R.  A.  369,  STATE  ex  rel.  ST.  LOUIS  UNDERGROUND  SERVICE  CO.  v. 

MURPHY,  134  Mo.  548,  56  An-.  St.  Rep.  515,  31  S.  W.  784,  34  S.  W.  51,  35  S. 

W.  1132. 
Municipal   powers  and   liabilities  as   to   streets   nnd    water. 

Cited  in  Pikes  Peak  Power  Co.  v.  Colorado  Springs,  44  C.  C.  A.  340,  105  Fed.  8, 
upholding  ordinance  granting  right  to  use  city  water  for  electric  light  plant  in 
consideration  of  furnishing  certain  lights  free  of  charge,  and  conferring  other  ben- 
efits upon  city;  McWethy  v.  Aurora  Electric  Light  &  P.  Co.  202  111.  226,  67  N.  E. 
9,  upholding  right  of  municipal  corporation  owning  fee  of  street  to  authorize  erec- 
tion of  electric  light  poles  therein;  Pettit  v.  Grand  Junction,  119  Iowa.  358,  93  N. 
W.  381,  holding  abutting  owner  entitled  to  abatement  of  nuisance  caused  by  erec- 
tion of  public  buildings  in  dedicated  street :  Owensboro  v.  Cumberland  Teleph. 
&  Teleg.  Co.  99  C.  C.  A.  1,  174  Fed.  751.  on  the  power  of  the  city  over  its  streets; 
O'Brien  v.  Erie,  20  Pa.  Co.  Ct.  343,  7  Pa.  Dist.  R.  495,  holding  that  a  city  has 
the  power  to  build  a  conduit  or  subway  for  electric  wires:  Pettit  v.  Grand 
Junction,  119  Iowa,  35S.  93  N.  W.  381.  holding  that  the  city  was  not  authorized 
to  build  public  buildings  upon  the  public  street;  Butler  v.  Penn  Tobacco  Co. 
152  N.  C.  419,  136  Am.  St.  Rep.  831,  68  S.  E.  12,  holding  that  a  municipality 
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cannot  grant  the  right  to  obstruct  its  streets  to  the  inconvenience  of  the  public, 
even  for  public  purposes,  and  not  for  private  purposes  at  all;  State  ex  rel. 
Titus  v.  Wabash  R.  Co.  206  Mo.  260,  103  S.  W.  1137,  holding  that  it  was  the 
duty  of  the  railroad  company  operating  its  road  upon  the  streets  of  a  city,  to 
restore  to  the  street  to  its  former  condition  to  permit  its  use  for  ordinary  travel, 
and  the  city  could  require  this;  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Mobile, 
162  Fed.  529,  holding  that  a  municipality  has  the  power  to  grant  to  a  corpo- 
ration the  right  to  use  the  streets  for  erecting  telephone  lines,  and  when  ac- 
cepted and  acted  upon  creates  a  contract;  Sears  v.  Chicago,  247  111.  215,  139 
Am.  St.  Rep.  319,  93  N.  E.  158,  20  Ann.  Cas.  539,  holding  that  city  has  power 
tc  allow  any  use  of  streets  which  is  not  inconsistent  with  public  objects  for 
which  they  were  held,  and  it  may  regulate  such  use  and  fix  reasonable  compen- 
sation for  same. 

Cited  in  footnotes  to  Prince  v.  Crocker,  32  L.  R.  A.  610,  which  holds  right  to 
enter  on  public  garden  in  Boston  to  make  suitable  connection  between  surface 
tracks  and  subway  implied  from  rights  given  by  statute:  State  ex  rel.  National 
Subway  Co.  v.  St.  Louis,  42  L.  R.  A.  113,  which  sustains  right  of  subway  company 
under  ordinance  consenting  to  underground  conduit;  Perry  v.  Castner,  66  L.R.A. 
161,  which  denies  right  of  abutting  owner  even  with  city's  consent  to  construct 
area  to  reach  basement  on  sidewalk  so  that  approach  to  and  from  it  is  in  front 
of  neighbor's  property. 

Cited  in  notes  (38  L.  R.  A.  311)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;  (39  L.  R.  A.  621)  on  municipal  control  over 
public  nuisances  on  public  streets  and  highways,  created  by  street  railroads  and 
other  electric  companies;  (22  L.R.A. (N.S.)  929,  933,  938)  on  power  of  mu- 
nicipality in  absence  of  express  authority  to  grant  street  franchises;  (125  Am. 
St.  Rep.  345)  on  grant  by  city  of  right  to  use  streets  and  sidewalks  for  private 
purpose:  (105  Am.  St.  Rep.  212),  on  who  are  bound  by  judgment  for  or  against 
municipality  or  other  governmental  body  or  its  officers. 

Distinguished  in  Rockingham  County  Light  &  P.  Co.  v.  Hobbs,  72  N.  H.  538, 
66  L.R.A.  586,  58  Atl.  46,  holding'  that  an  electric  company  organized  under,  and 
deriving  its  powers  from,  the  state  laws,  may  take  private  property  for  its  use 
in  the  construction  of  its  lines. 

Overruled  in  State  ex  rel.  National  Subway  Co.  v.  St.  Louis,  145  Mo.  565,  42  L. 
R.  A.   118,  46  S.  W.  981,  upholding  power  of  municipality  to  compel  telegraph 
company,  constructing  underground  conduit  under  valid  ordinance,  to  permit  other 
telegraph  company  to  use  same. 
Ultra  vires  act. 

Cited  in  State  ex  rel.  Kansas  City  v.  East  Fifth  Street  R.  Co.  140  Mo.  556,  38 
L.  R.  A.  223,  62  Am.  St.  Rep.  742,  41  S.  W.  955,  holding  forfeiture  of  franchise  not 
prevented  by  ultra  vires  ordinance  declaring  nonuser  should  not  work  forfeiture; 
Unionville  v.  Martin.  95  Mo.  App.  38,  68  S.  W.  605,  upholding  action  by  munici- 
pality to  recover  money  paid  under  ultra  vires  contract  for  digging  well  unauthor- 
ized by  ordinance;  State  ex  rel.  Townsend  v.  Park  Comrs.  100  Minn.  154,  f> 
L.R.A. (N.S.)  1048,  110  N.  W.  1121,  holding  that  a  municipality  cannot  entei 
into  a  contract  which  will  curtail  or  prohibit  an  exercise  of  the  legislative  or 
administrative  authority  over  highways,  public  grounds,  and  streets,  whenever 
the  public  welfare  requires  it:  Hart  v.  New  York,  201  N.  Y.  55,  94  N.  E.  219, 
holding  that  contract  made  by  municipal  authorities  which  is  in  violation  of 
law  and  not  merely  irregular  cannot  be  enforced  simply  because  it  has  been 
executed. 

Distinguished  in  Chenoweth  v.  Pacific  Exp.  Co.  93  Mo.  App.  195,  holding  annuity 
L.R.A.  Au.  Vol.  IV.  —  72 
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contract  by  railroad  superintendent  with  injured  express  messenger  enforceable, 
though  ultra  vires,  provided  contract  not  forbidden  by  law. 

Kst  opjM- 1 . 

Cited  in  Wheeler  v.  Poplar  Bluff,  149  Mo.  46,  49  S.  W.  1088,  holding  city  not 
estopped  to  deny  liability  on  contract  to  grade  streets,  made  without  authorizing 
ordinance,  though  contract  fulfilled;  Noel  v.  San  Antonio,  11  Tex.  Civ.  App.  586, 

33  S.  W.  263,  holding  city  not  estopped  to  deny  liability  on  notes  issued  pursuant 
to  unconstitutional  contract,  though  latter  performed  and  benefits  received;  Macon 
Consol.  Street  R.  Co.  v.  Macon,  112  Ga.  787,  38  S.  E.  60,  holding  ultra  vires  agree- 
ment of  mayor  and  council  not  to  compel  change  of  tracks  cannot  be  used  as  es- 
toppel to   prevent  enforcement   of  subsequent   ordinance   requiring   such    change; 
Simpson  v.  Stoddard  County,  173  Mo.  491,  73  S.  W.  700  (dissenting  opinion),  ma- 
jority holding  county  estopped  from  questioning  sale  of  swamp  lands  after  acqui- 
escing therein  for  thirty  years ;  Stealey  v.  Kansas  City,  179  Mo.  407,  78  S.  W.  599, 
holding  city  not  estopped  by  ultra  vires  ordinance  from  denying  that  defective  side- 
walk was  within  limits  of  city;  Leadville  v.  Leadville  Sewer  Co.  47  Colo.  131, 
107  Pac.  801,  on  the  effect  of  estoppel  as  applied  to  rights  arising  from  ultra 
vires    contract;    Anglo-American    Land,    Mortg.   &   Agency   Co.   v.    Lombard,    68 
C.  C.  A.  89,  132  Fed.  742,  holding,  following  state  decisions,  that  contracts  which 
are  ultra  vires  are  not  rendered  enforceable  by  partial  performance:   Perkinson 
v.   Hoolan,   182   Mo.   195,   81   S.   W.  407,   holding  that   the  taxpayers   wert-    not 
estopped   from   contesting  the  validity  of  a  tax  for   local   improvements,   where 
they  stood  by  and  allowed  the  improvements  to  be  made  before  objecting:  Kerber 
v.  Bocher,  20  Okla.  746,  95  Pac.  981,  on  non  estoppel  to  deny  power  to  do  in- 
herently ultra  vires  act. 

Cited   in  note    (137   Am.   St.   Rep.  372)    on  estoppel  of  county   or  municipal 
corporation  to  contest  illegal  claims  or  expenditures. 
Liabilities  of  quasi  public  corporations. 

Distinguished  in  Rockingham  County  Light  &  Power  Co.  v.  Hobbs,  72  N.  H.  538, 
66  L.  R.  A.  586,  58  Atl.  46,  holding  electric  company  with  power  to  exercise  right 
of  eminent  domain  bound  to  supply  electricity  at  reasonable  rates  to  public. 
Police  control  over  public  corporations. 

Cited  in  Carthage  v.  Garner,  209  Mo.  702,  108  S.  W.  521,  holding  that  public 
service  corporation  must  exercise  its  charter  and  franchise  rights  subject  to 
such  reasonable  police  regulations  as  are  prescribed  by  the  city. 

Cited  as  reversed  in  Minnesota  Canal  &  Power  Co.  v.  Koochiching,  97  Minn. 
450,  5  L.R.A.(N.S.)  648,  107  N.  W.  405,  7  Ann.  Cas.  1182,  on  the  control  of  the 
state  over  public  service  corporations. 

34  L.  R.  A.  378,  CLARK  v.  STANWOOD,  166  Mass.  379,  44  N.  E.  537. 
Liability  of  partner's  property  for    firm    debts. 

Cited  in  Priesing  v.  Crampton,  181  Mass.  493,  63  N.  E.  936,  holding  retiring 
partner  liable  to  firm  creditor,  though  debt  proved  against  insolvent  estate  of  con- 
tinuing partner  assuming  firm  debts;  Very  v.  Clarke,  177  Mass.  53,  83  Am.  St. 
Rep.  260,  58  N.  E.  151,  holding  that  partnership  debt  cannot  be  set  off  against 
individual  claim  of  member  against  third  person:  Re  Beck,  110  Fed.  140.  holding 
that  trustee  should  be  appointed  by  individual  and  not  firm  creditors  on  bank- 
ruptcy of  individual  partner. 

Cited  in  footnote  to  McCord-Brady  Co.  v.  Mills,  46  L.  R.  A.  737,  which  holds 
individual  property  not  necessarily  included  in  assignment  for  creditors  by  part- 
ners. 


1139  L.  R.  A.  CASES  AS  AUTHORITIES.  [34  L.R.A.  389 

34  L.  R.  A.  384;  Re  HULETT,  66  Minn.  327,  61  Am.  St.  Rep.  419,  69  N.  W.  31. 
Revocation  of   will  by  marriagre. 

Cited  in  Kelly  v.  Stevenson,  85  Minn.  249,  56  L.  R.  A.  756,  footnote  p.  754,  89 
Am.  St.  Rep.  545,  88  N.  W.  739,  holding  wife's  antenuptial  will  not  revoked  b} 
marriage;  Hastings  v.  Day,  151  Iowa,  46,  34  L.R.A. ( N.S. )  1026,  130  N.  W.  134, 
holding  that  woman's  will  is  not  revoked  by  marriage,  although  statute  pro- 
vides that  under  certain  conditions  her  husband  shall  inherit  fraction  of  wife's 
estate:  Hoy  v.  Hoy,  93  Miss.  758,  25  L.R.A.(N.S.)  187,  136  Am.  St.  Rep.  548, 
48  So.  903,  17  Ann.  Cas.  1137,  holding  that  a  statute  making  the  wife  an  heir 
of  her  husband  does  not  change  the  rule  that  marriage  alone  will  not  revoke  an 
existing  will  of  the  husband,  not  made  in  contemplation  of  the  marriage. 

Cited  in  footnotes  to  Ingersoll  v.  Hopkins,  40  L.  R.  A.  191,  which  holds  will 
giving  testator's  property  to  woman  made  executor,  revoked  by  testator's  subse- 
quent marriage  to  her;  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds  will  in 
favor  of  third  person  revoked  by  marriage  and  adoption  of  child ;  Hudnall  v.  Ham, 
48  L.  R.  A.  557,  which  holds  widow  precluded  by  antenuptial  contract  agreeing  to 
release  all  interest  in  his  estate,  from  contesting  husband's  will,  on  ground  that 
it  was  revoked  by  marriage;  Re  Teopfer,  67  L.R.A.  315,  which  holds  antenuptial 
will  revoked  by  testator's  marriage. 

Cited  in  note  (25  L.R.A. (N.S.)    182)   on  effect  of  statute  making  wife  an  heir 
upon  rule  that  marriage  alone  does  not  revoke  a  man's  will. 
Validity  of  marriage. 

Cited  in  Hilton  v.  Roylance,  25  Utah,  139,  58  L.R.A.  728,  95  Am.  St.  Rep.  821, 
69  Pac.  660,  holding  party  "sealed"  to  another  under  law  of  Mormon  church  en- 
titled to  inherit  as  widow;  Sorensen  v.  Sorensen,  68  Neb.  514,  103  N.  W.  455, 
holding  that  where  the  minds  of  the  parties  understand ingly  met,  and  they 
mutually  agreed  to  become  husband  and  wife  it  is  sufficient  to  constitute  a  valid 
marriage;  State  v.  McKay,  122  Iowa,  660,  98  N.  W.  510;  Lon  Lee  v.  State,  44 
Tex.  Crim.  Rep.  368,  61  L.R.A.  911,  72  S.  W.  1005,— holding  that  cohabitation 
is  not  necessary  to  the  completion  of  the  marriage  contract  or  to  make  the  mar- 
riage contract  valid;  Davis  v.  Stouffer,  132  Mo.  App.  563,  112  S.  W.  282,  hold- 
ing same  where  the  words  are  in  the  present  tense. 

Cited  in  notes  (41  L.R.A.  449)  on  entries  in  family  Bible  or  other  religious 
book  as  evidence;  (79  Am.  St.  Rep.  361)  on  what  marriages  are  void;  (124  Am. 
St.  Rep.  109,  112,  118,  122)  on  common  law  marriages. 

Distinguished  in  Heminway  v.  Miller,  87  Minn.  128,  91  N.  W.  428,  holding  no 
presumption  of  marriage  arises  from  secret  cohabitation  and  concealed  relation- 
ship. 
\«lm  issibilit  y  of  party's  testimony  as  to  conversation    with   deceased. 

Cited  in  Hubatka  v.  Maierhoffer,  81  N.  J.  L.  412,  79  Atl.  346,  holding  that 
declaration  of  deceased  party  to  alleged  marriage  cannot  be  received  upon  issue 
of  existence  of  marriage  as  against  other  party  unless  declaration  was  made  in 
latters  presence. 

Distinguished  in  Lowe  v.  Lowe,  83  Minn.  209,  86  N.  W.  11,  excluding  oral  tes- 
timony of  conversation  between  appellant  and  deceased  relating  to  contents  of  let- 
ter tending  to  show  contract  alleged,  where  deceased  not  shown  to  have  read  letter. 

34  L.  R.  A.  389,  KRAMER  v.  OLD,  119  N.  C.  1,  56  Am.  St.  Rep.  650,  25  S.  E.  813. 
Contracts   in   restraint   of  trade. 

Cited  in  Harrison  v.  Glucose  Sugar  Ref.  Co.  58  L.  R.  A.  919,  53  C.  C.  A.  489,  116 
Fed.  309.  enjoining  employee  from  violating  agreement  not  to  become  interested  in 
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rival  concern  within  radius  of  1500  miles  of  specified  city,  during  term  of  his 
employment;  Slmte  v.  Heath,  131  N.  C.  282,  42  S.  E.  704,  holding  contract  of  one 
selling  business,  not  to  engage  in  same  business  in  any  territory  in  which  he  h:i<l 
secured  patronage,  void;  Teague  v.  Schaub,  133  N.  C.  465,  45  S.  E.  762  ( dissenting 
opinion),  majority  holding  contract  of  physician  with  another  to  locate  elsewhere 
at  specified  time,  if  "the  field  is  not  larger,"  void;  Disosway  v.  Edwards,  134  N.  C. 
257,  46  S.  E.  501,  holding  contract  not  to  engage  in  liquor  business  in  specified  city 
for  twenty  years,  valid ;  Robinson  v.  Suburban  Brick  Co.  62  C.  C.  A.  487,  127  Fed. 
807,  upholding  contract  not  to  engage  in  specified  business  within  radius  of  50 
miles  from  specified  place,  for  ten  years;  Nelson  v.  Brassington,  64  Wash.  185, 
116  Pac.  629,  holding  that  sale  of  butcher  business  constitutes  good  considera- 
tion for  seller's  accompanying  agreement  not  to  engage  in  same  business  in 
neighborhood  for  specified  time;  Wooten  v.  Harris,  153  N.  C.  44,  68  S.  E.  898, 
holding  that  agreement  that  seller  of  business  and  good  will  will  not  engage  in 
such  business  in  that  town  "or  near  enough  thereto  to  interfere  with  vendee's 
business,"  is  not  void  because  of  indefiniteness ;  Johnston  v.  Blanchard.  16  Cal. 
App.  327,  116  Pac.  973,  holding  that  under  Civil  Code,  section  993,  by  which  good 
will  of  business  is  property,  such  right  is  transferable  and  purchaser  thereof 
may  assign  his  rights  to  one  purchasing  business  from  him. 

Cited  in  footnotes  to  Clark  v.  Xeedham,  51  L.  R.  A.  785,  which  holds  void,  lease 
of  manufacturing  machinery  with  agreement  against  lessor  engaging  in  busine>< 
for  five  years;  Bancroft  v.  Union  Embossing  Co.  64  L.  R.  A.  298,  which  sustain* 
contract  by  one  selling  right  to  manufacture  and  sell  machine  invented  by  him,  to 
make,  or  transfer  to  others  right  to  make,  such  machines. 

Cited  in  note  (24  L.R.A.  (N.S.)  930)  on  validity  of  agreement  in  restraint  of 
trade,  ancillary  to  sale  of  business  or  profession,  as  affected  by  territorial  scope. 
Duration. 

Cited  in  Hauser  v.  Harding,  126  X.  C.  299,  35  S.  E.  586,  holding  physician'* 
valid  contract  to  refrain  from  practice  enforceable  during  entire  lifetime  in  al>-nuv 
of  limitation;  Anders  v.  Gardner,  151  N.  C.  605,  66  S.  E.  665,  holding  agreement 
never  to  accept  employment  in,  or  operate,  a  livery  stable  within  town  valid : 
Southworth  v.  Davison,  106  Minn.  122,  19  L.R.A.(N.S.)  771,  118  X.  W.  :lti:;. 
16  Ann.  C'as.  253,  holding  agreement  not  to  enter  the  laundry  business  within 
five  miles  of  town  not  an  illegal  restraint  of  trade  although  no  time  limit  is 
stipulated. 
—  Breach. 

Cited  in  Jefferson  v.  Markert,  112  Ga.  505,  37  S.  E.  758,  holding  contract  vio- 
lated by  taking  exclusive  management  of  competitive  business  organized  under 
sham  arrangement;  Love  v.  Stidham,  18  App.  D.  C.  315.  53  L.  R.  A.  401,  holding 
sales  by  single  member  of  partnership  in  violation  of  restrictive  agreement  by  firm 
renders  all  liable  for  breach;  Seigel  v.  Marcus,  18  X.  D.  218,  20  L.R.A. (X.S.) 
774,  119  N.  W.  358,  holding  agreement  not  to  engage  in  pawn  brokerage  busi- 
ness violated  by  securing  opening  of  rival  shop  and  clerking  therein :  Merica  v. 
Burget,  36  Ind.  App.  461,  75  N.  E.  1083,  holding  agreement  by  vendors  of  a 
bank  to  quit  the  banking  business  in  that  town  is  broken  as  to  all  vendors  where 
one  of  them  subsequently  purchases  stock  and  becomes  assistant  cashier  of  an- 
other bank  in  same  town;  Bradford  v.  Montgomery  Furniture  Co.  115  Tenn.  618, 
9  L.R.A.(N.S.)  982,  92  S.  W.  1104,  holding  it  no  defense  in  action  for  breach 
of  contract  with  copartnership  not  to  re-engage  in  business  for  three  years  that 
copartnership  had  become  a  corporation. 

Cited  in  footnote  to  Eugene  Diet/gen  Co.  v.  Kokosky,  66  L.R.A.  503,  which 
sustains  right  to  injunction  against  member  of  former  partnership  agreeing  on 
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sale  of  business  not  to  engage  directly  or  indirectly  in  competitive  business  with- 
in specified  city  for  designated  period  from  continuing  in  rival  business  into 
which  he  entered  in  violation  of  such  agreement. 

Cited  in  note  (40  L.R.A. (N.S.)  1192)  on  entering  another's  employ  as  breach 
of  covenant  not  to  engage  in  rival  business. 

34  L.  R.  A.  392,  STATE  v.  YANDLE,  119  N.  C.  874,  25  S.  E.  796. 
H  ii;li  <  to  compel  prisoners  to  labor. 

Cited  in  State  v.  Nelson,  119  N.  C.  801,  25  S.  E.  863,  holding  sentence  to  twelve 
months'  hard  labor  excessive,  where  prisoner  in  default  for  only  $60  fine  and  al- 
lowance in  bastardy  proceeding;  Herring  v.  Dixon,  122  N.  C.  425,  29  S.  E.  368, 
holding  statute  authorizing  county  commissioners  to  employ  convicts  on  roads, 
constitutional;  State  v.  White,  125  N.  C.  683,  34  S.  E.  532  (dissenting  opinion), 
majority  holding  bastardy  prisoner  relieved  from  fine  and  allowance  by  taking 
insolvent  debtor's  oath;  State  v.  Morgan,  141  N.  C.  732,  53  S.  E.  142,  upholding 
assignment  of  putative  father  in  bastardy  proceedings  to  work  on  public  roads 
in  case  of  breach  of  bond;  State  v.  Young,  138  N.  C.  573,  50  S.  E.  213,  holding 
assignment  by  trial  judge  as  part  of  sentence  of  a  prisoner  convicted  of  assault 
and  battery  to  work  on  public  roads  valid  being  authorized  by  statute. 

34  L.  R.  A.  393,  ILLINOIS  C.  R.  CO.  v.  IHLENBERG,  21  C.  C.  A.  546,  43  U.  S. 

App.  726,  75  Fed.  Rep.  873. 
Self-executing;-    laws. 

Cited  in  Adams  v.  Kuykendall,  83  Miss.  589,  35  So.  830,  holding  constitutional 
provision  that  property  shall  be  assessed  for  taxes  under  general  laws  and  by  uni- 
form rules,  self -executing;  Newport  News  v.  Woodward,  104  Va.  62,  51  S.  E. 
193,  7  Ann.  Cas.  625,  holding  provision  that  certain  officer  may  exercise  certain 
powers  is  not  self-executing  in  view  of  further  provision  authorizing  legislation 
to  put  the  same  into  effect;  Kitchin  v.  Wood,  154  N.  C.  567,  'JO  S.  E.  995,  holding 
that  it  is  within  power  of  those  who  adopt  constitution  to  make  some  of  its 
provisions  self -executing;  McGrew  v.  Missouri  P.  R.  Co.  230  Mo.  558,  132  S.  W. 
1076,  holding  that  if  right  be  clearly  created  by  constitution,  it  can  be  enforced 
without  legislative  action. 

Citocl  in  footnote  to  State  v.  Kyle,  56  L.  R.  A.  115,  which  holds  self-operating, 
constitutional  amendment  for  criminal  prosecution  by  indictment  or  information 
only. 

Distinguished  in  State  v.  Bradford,  12  S.  D.  215,  80  N.  W.  143,  holding  appro- 
priate legislation  necessary  to  render  effectual,  constitutional  amendment  provid- 
ing for  state  control  of  liquor  traffic. 
Conflict  of  laws  as  to  liability  for  iieglig-ence. 

Cited  in  Cincinnati,  H.  &  D.  R.  Co.  v.  Thiebaud,  52  C.  C.  A.  542,  114  Fed.  922, 
holding  liability  for  injury  through  negligence  of  fellow  servant  governed  by  law 
of  place  where  accident  happened;  Dormidy  v.  Sharon  Boiler  W7orks,  127  Fed.  485, 
34  Pittsb.  L.  J.  N.  S.  237,  holding  that  Federal  court  will  adopt  construction  of 
fellow  servant  statute  by  courts  of  state  where  injury  occurs. 

Cited  in  footnotes  to  Chicago  &  E.  I.  R.  Co.  v.  Rouse.  44  L.  R.  A.  410,  which 
holds  master's  liability  for  fellow  servant's  act  governed  by  law  of  place  where 
cause  of  action  arises;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Becker,  46  L.  R.  A.  814, 
which  holds  servant's  assumption  of  risks  from  fellow  servant's  negligence  gov- 
erned by  laws  of  state  where  injury  occurs;  Jones  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  49  L.  R.  A.  640,  which  holds  statute  of  state  where  railroad  employee  injured. 
as  to  presumptive  evidence  of  employer's  knowledge  of  defect  in  appliance,  does  not 
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govern  in  action  in  other  state;  Baltimore  &  0.  S.  W.  R.  Co.  v.  Read,  56  L.  R,  A. 
468,  which  denies  right  to  recover  in  another  state  for  injury  from  fellow  servant's 
negligence  in  state  where  no  remedy  given. 

Cited  in  note  (56  L.  R.  A.  221)  on  conflict  of  laws  as  to  action  for  death  or  bod- 
ily injuries. 

34  L.  R.  A.  398,  Re  MILLER,  110  Mich.  676,  64  Am.  St.  Rep.  376,  68  N.  W.  90. 
i    \    post    facto    legislation. 

Cited  in  Judd  v.  Judd,  125  Mich.  234,  84  N.  W.  134,  enforcing  payment  of  ali- 
mony by  punishment  for  contempt  under  statute  passed  after  decree  awarding 
alimony;  Iowa  ex  rel.  Gregory  v.  Jones,  128  Fed.  629,  holding  statute  providing 
for  fifteen  years  imprisonment  for  felony  in  case  of  two  prior  convictions  ap- 
plies in  cases  of  convictions  for  crimes  prior  to  enactment  of  statute:  Com.  v. 
Aul,  18  Pa.  Dist.  R.  1047,  holding  habitual  criminal  statute  constitutional  al- 
though imposing  maximum  sentence  without  discretion  of  trial  court  and  in- 
cluding offenses  prior  to  statute;  Daniels  v.  Detroit,  G.  H.  &  M.  R.  Co.  163  Mich. 
475,  128  N.  W.  797,  holding  that  statute  permitting  service  of  process  on  foreign 
corporation  in  cases  arising  outside  of  jurisdiction  merely  gives  new  remedy, 
and  is  not  unconstitutional  as  affecting  vested  rights. 

Cited  in  footnotes  to  State  v.  Kyle,  56  L.  R,  A.  115,  which  sustains  statute  au- 
thorizing prosecution  by  information  of  crimes  already  committed;  State  v.  Mar- 
tin, 43  L.  R,  A.  94,  which  holds  that  imprisonment  for  felony,  terminated  by  un 
conditional  pardon,  is  not  to  be  counted  as  former  imprisonment  in  determining 
whether  accused  an  habitual  criminal. 
Habitual  criminal  laves. 

Cited  in  State  v.  Le  Pitre.  54  Wash.  168,  103  Pac.  40,  18  Ann.  Cas.  922,  on 
constitutionality  of  habitual  criminal  statutes  also  citing  annotation  with  ap- 
proval on  this  point;  Com.  v.  Aul,  18  Pa.  Dist.  R.  1047,  to  the  point  that  stat- 
ute providing  for  greater  punishment  of  offenses  when  committed  by  prior  of- 
fenders, is  not  unconstitutional. 

Cited  in  notes  (45  L.  ed.  U.  S.  544,  545)  on  construction  of  statutes  enhancing 
penalty  for  habitual  offenders;  (24  L.R.A.  (N.S.)  432)  on  enhancing  penalty  for 
crimes  committed  by  habitual  criminals  or  prior  offenders;  (64  Am.  St.  Rep. 
378)  on  constitutionality  of  statutes  imposing  heavier  penalty  for  second  offense. 
What  constitutes  jeopardy. 

Cited  in  footnote  to  Re  Ascher,  57  L.  R.  A.  806,  which  holds  accused  not  put  in 
jeopardy  by  discharge  of  jury  after  trial  commenced,  because  jurors  prejudiced  in 
his  favor. 

34  L.  R.  A.  408,  RATHBONE  v.  WIRTH,  150  N.  Y.  459,  45  N.  E.  15. 
Local    self   government    and    officers. 

Cited  in  Re  Brenner,  170  N.  Y.  190,  63  N.  E.  133,  Affirming  35  Misc.  308,  71  X. 
Y.  Supp.  44,  holding  statute  authorizing  appointment  of  county  commissioner  of 
jurors  by  judges  of  supreme  court,  void;  People  ex  rel.  Balcom  v.  Mosher.  103  X. 
Y.  41,  79  Am.  St.  Rep.  552,  57  X.  E.  88.  Affirming  45  App.  Div.  73.  (51  X.  Y.  Supp. 
452.  holding  statute  requiring  appointment  of  party  standing  highest  in  civil  serv- 
ice list,  void;  O'Connor  v.  Fond  du  Lac.  109  Wis.  265,  53  L.  R.  A.  836,  85  X.  \Y. 
327;  People  ex  rel.  Lovett  v.  Randall.  1~>1  X.  Y.  500,  45  X.  E.  841;  People  ex  rel.* 
Eldred  v.  Palmer,  21  App.  Div.  100.  47  X.  Y.  Supp.  403,— holding  extension  of 
term  of  elective  office  by  statute  void  as  to  existing  incumbent;  Lexington  v. 
Thompson,  113  Ky.  551,  57  L.  R.  A.  778.  68  S.  W.  477,  denying  validity  of  stat 
ute  fixing  salary  of  municipal  firemen;  State  ex  rel.  Geake  v.  Fox,  158  Ind.  132. 
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56  L.  R.  A.  896,  63  N.  E.  19,  holding  statute  creating  municipal  board  of  safety, 
void;  State  ex  rel.  Atty.  Gen.  v.  Moores,  55  Neb.  492,  41  L.  R.  A.  628,  footnote  p. 
624,  76  N.  W.  175,  holding  statute  authorizing  governor  to  appoint  municipal  fire 
and  police  commissioners,  void;  People  v.  Dooley,  69  App.  Div.  533,  75  N.  Y. 
Supp.  350,  concurring  opinion  as  to  proposition  that  statute  providing  for  election 
of  city  magistrates  in  one  borough,  and  appointment  in  another,  is  void ;  Re  Haase, 
41  Misc.  118,  83  N.  Y.  Supp.  932,  holding  act  enlarging  term  of  city  chamberlain 
and  depriving  common  council  of  right  to  file  vacancy,  unconstitutional ;  Corscad- 
den  v.  Haswell,  41  Misc.  63,  82  N.  Y.  Supp.  347,  holding  act  relating  to  Albany 
penitentiary  to  be  local  bill,  embracing  more  than  one  subject;  Ex  parte  Corliss, 
16  N.  D.  479,  114  N.  W.  962,  holding  office  of  deputy  enforcement  commissioner 
an  elective  office  which  under  constitution  must  be  filled  locally;  Ex  parte 
Anderson,  46  Tex.  Crim.  Rep.  379,  81  S.  W.  973,  holding  void  the  appointment  of 
city  police  chief  by  an  agency  of  legislature;  Ex  parte  Lewis,  45  Tex.  Crim. 
Rep.  20,  —  L.R.A.  — ,  108  Am.  St.  Rep.  929,  73  S.  W.  811,— holding  acts  of 
board  of  city  commissioners  three  of  whom  were  appointed  by  governor  void; 
State  ex  rel.  Williams  v.  Samuelson,  131  Wis.  510,  111  N.  W.  712,  holding  stat- 
ute providing  for  election  of  county  supervisor  of  assessments  by  board  of  super- 
visors of  county  valid  although  state  constitution  provides  that  all  county 
offices  shall  be  elective;  Re  Callahan,  200  N.  Y.  61,  140  Am.  St.  Rep.  626,  93  N. 
E.  262,  to  the  point  that  while  legislature  may  prescribe  qualifications  for  office 
where  there  is  no  constitutional  provision  on  subject,  but  it  cannot  enact  arbi- 
trary exclusion  from  office;  Scott  v.  Saratoga -Springs,  199  N.  Y.  187,  92  N.  E. 
393,  on  authority  to  appoint  village  officers  under  laws  of  1902,  section  34  of 
chapter  506. 

Cited  in  footnote  to  State  ex  rel.  McCausland  v.  Freeman,  47  L.  R.  A.  67, 
which  sustains  statute  arbitrarily  establishing  high  school  and  requiring  its 
maintenance  by  people  of  county. 

Cited  in  notes  (48  L.  R.  A.  481,  483)  on  power  of  legislature  to  impose  bur- 
dens on  municipalities  and  to  control  their  local  administration  and  property; 
(50  L.R.A.  333)  on  local  self-government  in  Rhode  Island;  (1  L.R.A. (N.S.)  514) 
on  right  of  local  self-government;  legislative  regulation  of  municipal  officers; 
(27  L.R.A. (N.S.)  720,  721,  722)  on  constitutionality  of  statute  regulating  ap- 
pointment to  office  with  reference  to  party  affiliation;  (55  Am.  St.  Rep.  370)  on 
legislative  restrictions  on  right  to  hold  office. 

Distinguished  in  Newport  v.  Horton,  22  R.  I.  207,  50  L.  R.  A.  338,  47  Atl.  312, 
upholding  appointment  of  chief  of  police  by  board  of  municipal  police  commis- 
sioners, established  by  statute;  Pearce  v.  Stephens,  18  App.  Div.  105,  79  N.  Y. 
S.  R.  425,  45  N.  Y.  Supp.  422,  upholding  statute  requiring  that  police  commis- 
sioners shall  not  be  of  same  political  party;  People  ex  rel.  Devery  v.  Coler,  173 
N.  Y.  114,  65  N.  E.  956,  upholding  statute  abolishing  municipal  board  of  police 
commissioners  and  chief  of  police;  People  ex  rel.  Metropolitan  Street  R.  Co.  v. 
State  Tax  Comrs.  174  N.  Y.  446,  63  L.  R.  A.  894,  67  N.  E.  69,  Reversing  79  App. 
Div.  188,  80  N.  Y.  Supp.  85;  upholding  special  franchise  tax,  although  tangible 
property  connected  therewith  is  thereby  transferred  from  municipal  to  state  board 
of  assessors;  State  ex  rel.  Jones  v.  Sargent,  145  Iowa,  307,  27  L.R.A. (N.S.)  727, 
124  N.  W.  339,  holding  valid  statute  providing  for  appointment  of  fire  and  police 
board  by  mayor,  the  members  of  which  shall  be  taken  as  far  as  possible  from 
two  dominant  political  parties;  State  ex  rel.  Jones  v.  Sargent,  145  Iowa,  307, 
27  L.R.A. (N.S.)  719,  139  Am.  St.  Rep.  439,  124  N.  W.  339,  holding  that  statute 
requiring  members  of  commission  to  be  appointed  from  two  dominant  political 
parties  is  not  void  as  granting  special  privileges;  Wilcox  v.  McClellan,  185  N. 
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Y.  21,  77  N.  E.  986,  Affirming  110  App.  Div.  389,  97  N.  Y.  Supp.  311,  holding 
statute  transferring  from  board  of  aldermen  to  board  of  estimate  and  apportion- 
ment the  power  to  grant  street  franchises  is  not  void  as  too  greatly  restricting 
powers  of  aldermen. 

Disapproved  in  Americus  v.  Perry,  114  Ga.  879,  57  L.  R.  A.  234,  40  S.  E.  1004, 
upholding  authority  of  municipal  police  board  created  by  statute  in  derogation  of 
charter  rights. 
Actions    by    and    against    taxpayer*. 

Cited  in  Chittenden  v.  Wurster,  152  N.  Y.  383,  37  L.  R.  A.  821,  46  N.  E.  837, 
Reversing  14  App.  Div.  487,  43  N.  Y.  Supp.  1035  (dissenting  opinion),  majority 
holding  that  taxpayer  cannot  maintain  action  to  restrain  payment  of  salaries 
to  officers  alleged  to  have  been  appointed  in  violation  of  Constitution. 

Distinguished  in  Rogers  v.  O'Brien,  153  N.  Y.  362,  47  N.  E.  456,  refusing  to 
enjoin  eviction  of  taxpayer  from  municipal  property  by  dock  department  merely 
because  in  excess  of  department's  authority. 
Implied   prohibitions   in   statute. 

Cited  in  Adirondack  R.  Co.  v.  Indian  River  Co.  27  App.  Div.  334,  50  N.  Y. 
Supp.  245,  enjoining  conveyance  of  forest  land  to  preserve  board  subject  to  rail- 
way easement,  where  board  empowered  to  take  subject  to  ten-year  leases  only: 
Chittenden  v.  Wurster,  152  N.  Y.  387,  37  L.  R.  A.  823,  46  N.  E.  857  (dissenting 
opinion),  majority  upholding  appointments  without  examination  to  competitive 
position,  where  no  method  of  examination  provided  by  legislature;  People  ex  rel. 
Burby  v.  Howland,  155  N.  Y.  277,  41  L.  R.  A.  840,  49  N.  E.  775,  Affirming  17  App. 
Div.  169,  45  N.  Y.  Supp.  347,  holding  statute  nullifying  constitxitional  office  of 
justice  of  peace  as  criminal  court,  by  depriving  it  of  compensation,  void. 
Representative  character  of  elective  office. 

Cited  in  People  v.  Dooley,  171  N.  Y.  88,  63  N.  E.  815    (concurring  opinion), 
to  proposition  that  statute  authorizing  election  of  city  magistrates  by  congres- 
sional districts  is  void ;  People  v.  Dooley,  33  N.  Y.  Civ.  Proc.  Rep.  89,  on  election 
of  public  officers  by  constituencies  co-extensive  with  jurisdiction  of  office. 
Eligibility  to  office. 

Cited  in  People  ex  rel.  Price  v.  Woodbury,  38  Misc.  196,  77  N.  Y.  Supp.  241, 
holding  charter  provision  for  noneligibility  of  pensioners  to  municipal  offices  un- 
constitutional. 

Cited  in  footnote  to  State  ex  rel.  Goodell  v.  McGeary,  44  L.  R.  A.  446,  which 
holds  building  and  furnishing  new  house  with  intention  of  living  in  same  does 
not  make  owner  elector  of  ward,  so  as  to  be  eligible  to  office  of  alderman. 
Jurisdiction    to    try    title    to    office. 

Distinguished  in  People  ex  rel.  Corscadden  v.  Howe,  177  N.  Y.  508,  66  L.  R. 
A.  664,  69  N.  E.  1114,  holding  that  determination  of  title  to  office  belongs  ex- 
clusively to  courts  of  law;  People  ex  rel.  Corscadden  v.  Howe,  177  N.  Y.  512,  G6 
L.R.A.  670,  69  N.  E.  1114,  holding  equity  has  no  jurisdiction  to  determine  contests 
for  public  office  not  brought  under  statute. 
Statute  void  in  part. 

Cited  in  Ex  parte  Levine,  46  Tex.  Crim.  App.  370,  81  S.  W.  1206,  on  the  en- 
forcement of  valid  portion  of  divisible  statute. 

34  L.  R.  A.  431,  WESTERN  U.  TELEG.  CO.  v.  ROBINSON,  97  Tenn.  638,  37 

S.  W.  545. 
Damnxc-M   for  mental  angrnish. 

Cited  in  Western  U.  Teleg.  Co.  v.  Frith,  105  Tenn.  172,  58  S.  W.  118,  holding 
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telegraph  company  liable  for  mental  anguish  of  father,  due  to  failure  to  deliver 
message  announcing  son's  death;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind. 
79,  54  L.  R,  A.  851,  footnote  p.  846,  60  N.  E.  1080  (dissenting  opinion),  majority 
holding  damages  for  mental  anguish  alone  not  maintainable  by  sendee  for  failure 
to  deliver  message  informing  of  grandmother's  death  and  funeral;  Western  U. 
Teleg.  Co.  v.  Potts,  120  Tenn.  42,  19  L.R.A.  ( N.S. )  480,  127  Am.  St.  Rep.  991, 
113  S.  W.  789,  holding  mental  anguish  proper  element  of  damages  for  delayed 
delivery  of  message  whereby  plaintiff  could  not  attend  mother's  funeral;  Carter 
v.  Western  U.  Teleg.  Co.  141  X.  C.  379,  54  S.  E.  274,  holding  telegraph  company 
liable  for  mental  anguish  for  delayed  delivery  of  message  requesting  immediate 
precence  of  doctor  although  received  after  closing  hours  if  sender  was  induced 
to  believe  it  would  be  delivered  at  once;  Jozsa  v.  Moroney,  125  La.  821,  27 
L.R.A.  (N.S.)  1047,  51  So.  908,  holding  mental  anguish  caused  by  writing  violent 
letter  to  employer  an  element  in  damages  although  no  pecuniary  loss  is  shown ; 
Western  U.  Teleg.  Co.  v.  Reid,  120  Ky.  235,  70  L.R.A.  291,  85  S.  W.  1171,  deny- 
ing liability  of  telegraph  company  for  mental  anguish  of  father  because  of  delayed 
delivery  of  message  requesting  doctor's  immediate  attendance;  Maley  v.  Western 
U.  Teleg.  Co.  151  Iowa,  231,  —  L.R.A. (N.S.)  — ,  130  N.  W.  1086,  holding  that 
whenever  mental  anguish  is  natural  consequence  of  negligent  delay  in  transmis- 
sion of  telegram  damages  are  recoverable. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which 
sustains  recovery  for  mental  anguish  for  failure  to  promptly  deliver  telegram  an- 
nouncing serious  illness  of  grandchild;  Simmons  v.  Western  U.  Teleg.  Co.  57 
L.  R.  A.  607,  which  sustains  statute  rendering  telegraph  companies  liable  for 
delay  in  delivering  messages;  Cowan  v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  540, 
which  holds  that  mental  anguish  will  sustain  action  for  breach  of  contract  to 
promptly  transmit  telegram :  Barnes  v.  Western  U.  Teleg.  Co.  65  L.R.A.  667, 
which  sustains  right  to  damages  for  mental  anguish  from  failure  to  deliver 
telegram,  though  unaccompanied  by  physical  suffering;  Green  v.  Western  U. 
Teleg.  Co.  67  L.R.A.  985,  which  sustains  liability  of  telegraph  company  for 
mental  anguish  of  16  year  old  girl  in  being  compelled  to  drive  two  miles  in 
strange  city  after  midnight  with  a  strange  driver  due  to  its  failure  to  deliver 
telegram;  Western  U.  Teleg.  C'o.  v.  Reid,  70  L.R.A.  289,  which  denies  father's 
right  to  recover  for  mental  anguish  in  witnessing  suffering  of  child  because  of 
telegraph  company's  failure  promptly  to  deliver  telegram  summoning  physician: 
Hancock  v.  Western  U.  Teleg.  Co.  69  L.R.A.  403,  which  denies  right  to  damages 
for  mere  disappointment  and  regret  from  failure  of  telegraph  company  prompt- 
ly to  deliver  a  death  message. 

Cited  in  notes  (14  L.R.A. (N.S.)  1501)  on  mental  anguish  suffered  by  sender 
deprived  of  advice  and  consolation  as  element  of  damages  for  failure  to  deliver 
telegram  announcing  sickness  or  death;  (117  Am.  St.  Rep.  315,  316)  on  elements 
of  damages  recoverable  for  failure  to  transmit  and  deliver  telegrams;  (24  Eng. 
Rul.  Cas.  786)  on  addressee's  right  of  action  for  mistake  in  telegram. 

Disapproved  in  Western  U.  Teleg.  Co.  v.  Arnold,  9ti  Tex.  496,  73  S.  W.   1043, 
holding  telegraph  company  not  liable  for  mental  anguish  of  relatives  of  deceased, 
caused  by  not  securing  clergyman  desired  through  failure  of  company  to  deliver 
message. 
I   iiknown    rules   as    part    of    contract. 

Cited  in  Hendricks  v.  Western  U.  Teleg.  Co.  126  N.  C.  311,  78  Am.  St.  Rep. 
658,  35  S.  E.  543,  holding  company  not  relieved  from  duty  to  deliver  by  un- 
known regulation  requiring  extra  charge  for  delivery  outside  "free  limits:" 
Western  U.  Teleg.  Co.  v.  Webb,  98  Ark.  92,  135  S.  W.  366.  holding  that  rules  of 
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telegraph  company  as  to  limit  for  free  delivery  of  messenger  is  made  for  benefit 
of  company  and  may  be  waived  by  it. 
.Indicia!   notice. 

Cited  in  note  (82  Am.  St.  Rep.  443)  on  judicial  notice  of  localities  and 
boundaries. 

34  L.  R.  A.  436,  BUCHANNAN  v.  SUPREME  CONCLAVE  I.  O.  OF  H.  178  Pa. 

465,  56  Am.  St.  Rep.  774,  35  Atl.  873. 
Necessity   of   «i viiis    notice. 

Cited  in  footnote  to  Matthews  v.  American  Cent.   Ine.   Co.   39  L.   R.  A.   433, 
which  denies  right  to  maintain  action  on  fire  policy  for  loss  occurring  after  death 
of  insured  and  before  appointment  of  representative,  for  failure  to  give  notice 
and  proofs  of  loss  and  bring  suit  within  prescribed  time. 
Forfeiture    for    nonpayment    of    premium. 

Cited  in  footnotes  to  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R. 
A.  233,  which  holds  forfeiture  of  policy  waived  by  retaining  payment  made  after 
default,  without  notice  of  any  condition  affixed;  Johnson  v.  New  York  L.  Ins.  Co. 
50  L.  R,  A.  99,  which  holds  necessity  of  giving  notice  before  forfeiting  policy 
for  nonpayment  of  premium  dispensed  with  by  converting  life  policy  into  nonfor- 
feitable policy  for  fixed  term  of  years;  Mutual  L.  Ins.  Co.  v.  Hill,  49  L.  R.  A. 
127,  which  requires  notice  of  accrual  of  premium  before  forfeiting  policy  for 
nonpayment. 

Cited  in  note  (12  L.R.A.  (N.S.)  321)  on  effect  of  incapacitating  illness  or  in- 
sanity on  failure  to  pay  insurance  premium. 

Disapproved  in  Sheridan  v.  Modern  Woodmen,  44  Wash.  236,  7  L.R.A.  (X.S. ) 
"975,  87  Pac.  127,  holding  insanity  of  insured  will  not  avoid  forfeiture  for  re- 
sultant nonpayment  of  premium. 

34  L.  R.  A.  439,  HARRISBURG,  C.  A  C.  TURNP.  ROAD  CO.  v.  HARRISBURG 

&  M.  ELECTRIC   R.   CO.   177   Pa,   585,   35   Atl.   850. 
Security  for  compensation  under  eminent  domain  In  \\  . 

Cited  in  Zanziger  v.  Wayne  Electric  Light  Co.  7  Del.  Co.  Rep.  12,  6  Pa.  Dist. 
R.  578,  imposing  penal  bond  to  cover  damage  sustained  by  owner  on  whose  prop- 
erty electric  light  poles  erected;  Philadelphia,  M.  &  S.  Street  R.  Co.'s  Petition,  203 
Pa.  355,  53  Atl.  191,  holding  act  giving  street  railway  company  right  to  use 
portion  of  another  company's  tracks  unconstitutional  because  not  providing  ade- 
quate security  for  damages. 

Cited  in  footnote  to  Steinhart  v.  Superior  Court,  59  L.  R.  A.  404,  which  holds 
payment    into    court    of    sufficient    to    compensate  landowner  not   payment   an 
thorizing  giving  possession  of  land  sought  to  be  condemned. 
Property    subject    to    condemnation. 

Cited  in  Chester,  D.  &  P.  R.  Co.'s  Appeal,  8  Dec.  Co.  Rep.  514,  holding  that 
franchise  and  property  of  corporation  are  subject  to  right  of  eminent  domain 
and  may  be  taken  if  second  use  is  more  beneficial  to  public  than  old  one:  Easton 
4  B.  Street  R.  Co.  v.  Blue  Ridge  Traction  Co.  9  North  Co.  Rep.  15,  on  authority 
to  permit  use  of  streets  by  railroad  where  another  company  had  previously  ob- 
tained charter  and  exercised  rights  thereunder. 

34  L.  R.  A.  440,  BATES  v.   CULLUM,   177   Pa.   633,   52   Am.   St.   Rep.   753.   35 

Atl.  861. 
Vested   right*  under  statute  of  limitation. 

Cited  in  Com.  v.  Geary,  21  Pa.  Co.  Ct.  219,  7  Pa.  Dist.  R.  542,  holding  exten- 
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sion  of  limitation  period  on  constable's  bond  not  retroactive;  Philadelphia  v. 
Armstrong,  16  Pa.  Super.  Ct.  58,  holding  that  retroactive  statute  making  effect- 
ive, if  valid,  municipal  lien  filed  too  late,  does  not  dispense  with  proof  of  ordi- 
nance authorizing  work  on  which  lien  founded. 

Cited  in  footnotes  to  Osborne  v.  Lindstrom,  46  L.  R.  A.  715,  which  holds  in- 
valid, statute  shortening  period  of  limitation  without  leaving  reasonable  time 
to  sue;  Gilbert  v.  Ackerman,  45  L.  R.  A.  118,  which  denies  validity  of  statute 
shortening  limitation  period  without  providing  reasonable  time  for  bringing 
action  after  act  goes  into  effect;  Hogg  v.  Hartley,  54  L.  R.  A.  215,  which  holds 
personal  judgment  against  one  previously  leaving  state  not  excused  from  statute 
of  limitations  by  absence;  Lamb  v.  Powder  River  Live  Stock  Co.  67  L.R.A.  558, 
which  holds  re-enactment  of  statute  of  limitations  with  shortened  period  as  to 
judgments  rendered  outside  of  the  state  applicable  to  actions  on  judgments 
existing  on  time  of  its  passage. 

Cited  in  notes    (45  L.R.A.  613)   on  vested  right  in  defense  of  statute  of  limi- 
tations;   (111  Am.  St.  Rep.  455,  460)    on  retrospective  operation  of  statutes  of 
limitation. 
Retroactive    statute    affecting:   remedy    only. 

Cited  in  Miller's  Estate,  18  Pa.  Dist.  R.  226,  holding  act  authorizing  mu- 
nicipality to  sue  in  assumpsit  or  to  enforce  lien  for  paving  gives  right  of  action 
on  lien  acquired  prior  to  passage  of  act;  Lilly  v.  Kruse,  10  North  Co.  Rep.  127, 
to  the  point  that  statutes  which  create  new  tribunals,  or  define  remedies,  will 
be  treated  as  applicable  to  assertion  of  prior  rights,  if  they  have  not  previously 
expired. 

34  L.  R.  A.  442,  CHATTANOOGA  ELECTRIC  R.  CO.  v.  JOHNSON,  97  Tenn.  667, 

37   S.  W.  558. 
Statutes    affecting    rights    of    action. 

Cited  in  Whaley  v.  Catlett,  103  Tenn.  354,  53  S.  W.  131,  holding  statute  of  lim- 
itations runs  from  date  of  injury  and  not  from  date  of  deceased's  death;  Hooper 
T.  Atlanta,  K.  &  N.  R.  Co.  107  Tenn.  719,  65  S.  W.  405,  holding  action  not  barred 
by  amendment  substituting  another  beneficiary  after  period  of  limitations,  where 
action  begun  before:  Elliott  v.  Felton,  56  C.  C.  A.  79,  119  Fed.  275,  holding  state 
decision  in  action  under  statute,  that  party  is  vice  principal,  not  binding  upon 
Federal  court  on  transfer  of  cause;  Davidson  Benedict  Co.  v.  Severson,  109  Tenn. 
(502,  72  S.  \V.  9C7,  holding  damages  for  wrongful  injury  to  deceased  himself,  and 
damn  ties  suffered  by  his  widow  and  children  or  next  of  kin,  recoverable  under 
statutes  in  single  action:  St.  Louis  &  S.  F.  R.  Co.  v.  Sizemore,  53  Tex.  Civ.  App. 
502.  116  S.  W.  403.  holding  that  courts  of  this  state  will  take  jurisdiction  of 
action  for  damages  for  wrongful  death  occurring  in  Tennessee,  because  statutes 
of  that  state  give  right  of  action  similar  to  ours. 

Cited  in  note  (70  Am.  St.  Rep.  673)   on  actions  for  death  of  human  being. 

Distinguished  in  Watson  v.  St^Paul  City  R.  Co.  70  Minn.  518,  73  N.  W.  400, 
holding  husband  not  "next  of  kin"  of  wife  under  statute  providing  for  survival 
of  actions  for  death  by  wrongful  act. 
—  Action    by    administrator. 

Cited  as  obiter  in  D'Arcy  v.  Mutual  L.  Ins.  Co.  108  Tenn.  580,  69  S.  W.  768, 
holding  husband  entitled  to  sue  on  policy  taken  out  by  third  person  in  wife's 
favor,  where  wife  dies  before  insured. 
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34  L.  R.  A.  445,  THIRD  NAT.  BANK  v.  DIVINE  GROCERY  CO.  97  Tenn.  603, 
37  S.  W.  390. 

Regulation   of   contract-.. 

Cited  in  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn.  611,  53  S.  W.  970,  and 
Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  430,  56  L.  R.  A.  318,  76  Am.  St.  Rep. 
682,  53  S.  W.  955,  upholding  statute  requiring  redemption  of  store  orders  in 
cash  on  any  regular  pay  day,  where  given  as  wages;  Neas  v.  Borches,  109  Teiiu. 
404,  97  Am.  St.  Rep.  851,  71  S.  W.  50  (dissenting  opinion),  majority  upholding 
act  providing  that  sales  of  merchandise  in  bulk  shall  be  presumed  fraudulent, 
unless  seller  and  buyer  comply  with  certain  statutory  requirements;  Block  v. 
Schwartz,  27  Utah.  398,  65  L.R.A.  312,  101  Am.  St.  Rep.  971,  76  Pac.  22,  1  Ann. 
Cas.  550,  holding  statute  prohibiting  sale  by  merchant  of  any  portion  of  stock 
without  inventory  five  days  prior  to  sale  except  in  usual  course  of  trade  is  a 
taking  of  property  without  due  process  of  law. 

Cited  in  note  (36  L.  R.  A.  335,  338)  on  right  of  creditor  to  buy  property  from 
his  debtor  in  satisfaction  of  debt. 
Sufficiency   of   title   of   statute. 

Cited  in  Malone  v.  Williams,  118  Tenn.  438,  121  Am.  St.  Rep.  1002,  103  S.  \V. 
798,  holding  an  act  which  is  declared  in  its  title  to  be  an  amendment  to  another 
act  but  which  really  repeals  it  is  void. 

Distinguished  in  Ryan  v.  Louisville  &  N.  Terminal  Co.  102  Tenn.  129,  45  L. 
R.  A.  309,  50  S.  W.  744,  upholding  provisions  empowering  contracting  railroads 
to  guarantee  bonds  of  terminal  company  in  statute  purporting  to  amend  act 
to  provide  for  organization  of  railroad  terminal  corporation  and  to  define  powers, 
duties,  and  liabilities  thereof;  Carroll  v.  Alsup,  107  Tenn.  267,  64  S.  VV.  193, 
upholding  discriminating  assessment  of  corporations  under  statute  enacted  "to 
provide  more  just  and  equitable  laws  for  assessment  and  collection  of  revenue 
for  state,  county,  and  municipal  purposes;"  State  ex  rel.  Astor  v.  Schlitz  Brewing 
Co.  104  Tenn.  729,  78  Am.  St.  Rep.  941,  59  S.  W.  1033,  upholding  exclusion  of 
certain  articles  from  operation  of  statute  purporting  to  regulate  all  trusts; 
Samuelson  v.  State,  116  Tenn.  482,  115  Am.  St.  Rep.  805,  95  S.  W.  1012,  holding 
valid  a  law  under  single  title  compelling  railroad  to  redeem  unused  portion  of 
railroad  ticket  and  prohibiting  sale  of  railway  passage  by  other  than  author- 
ized agents. 

Due   process. 

Cited  in  Neas  v.  Borches,  109  Tenn.  404,  97  Am.  St.  Rep.  851,  71  S.  W.  50 
(dissenting  opinion),  on  hindering  the  enjoyment  of  property  as  amounting 
to  a  taking  thereof. 

34  L.  R.  A.  449,  DENNIS  v.  DENNIS,  68  Conn.   186,  57   Am.   St.  Rep.  95,  36 

Atl.  37. 
Indispensable    requisites    in    action    for    divorce. 

Cited  in  Franklin  v.  Franklin,  40  Mont.  351,  26  L.R.A.  (N.S.)  491.  106  Pac. 
353,  holding  suit  for  divorce  must  be  brought  within  statutory  limitation  al- 
though defendant  defaults;  Parrish  v.  Parrish,  52  Or.  163,  96  Pac.  10G6,  holding 
failure  to  aver  that  defendant  was  at  time  an  inhabitant  of  state  fatal  to  com- 
plaint in  action  for  divorce  although  averment  is  clearly  waived. 
Grounds  for  divorce. 

Cited  in  Allen  v.  Allen,  73  Conn.  55.  49  L.  R.  A.  143,  84  Am.  St.  Rep.  135,  46 
Atl.  242,  holding  evidence  of  intemperate  habits  of  husband  pending  action  for 
divorce,  admissible;  Morehouse  v.  Morehouse,  70  Conn.  427,  39  Atl.  516,  granting 
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divorce  on  ground  of  cruel  treatment  of  wife  by  husband  having  infectious  dis- 
ease; Tirrell  v.  Tirrell,  72  Conn.  569,  47  L.  R.  A.  751,  45  Atl.  153,  holding  regu- 
lar payment  of  money  by  husband  to  wife  under  order  of  court  does  not  prevent 
granting  of  divorce  for  wilful  desertion  and  "total  neglect  of  duty;"  Gould  v. 
Gould,  78  Conn.  258,  2  L.R.A.  (N.S.)  542,  61  Atl.  604,  holding  fraudulent  con- 
cealment of  epilepsy  grounds  for  divorce. 

Cited  in  notes   (6  L.R.A. (N.S.)   914)    on  who  is  an  habitual  drunkard  within 
meaning  of  divorce  laws;   (38  L.R.A. (N.S.)  819)  on  mental  capacity  essential  to  a 
valid  marriage. 
Connivance    In    securing-    evidence. 

Cited  in  Smith  v.  State,  152  N.  C.  800,  30  L.R.A.(N.S.)    950,  67  S.  E.  508, 
holding  connivance  of  police  in  causing  defendant's  breach  of  a  public  law  no 
defense. 
Consent   to   adultery   as   bar   to   divorce. 

Cited  in  Barclay  v.  Barclay,  98  Md.  371,  56  Atl.  804,  holding  wife  estopped 
to  set  up  adultery  of  husband  in  divorce  action  where  she  had  knowledge  of  it 
and  suggested  a  separation  agreement  to  which  he  agreed;  Eames  v.  Eames,  133 
111.  App.  670,  holding  wife's  knowledge  that  husband  was  staying  with  a  mistress 
for  gradually  diminishing  periods  in  an  attempt  to  leave  her  without  quarreling 
amounts  to  connivance;  Delaney  v.  Delaney,  71  N.  J.  Eq.  257,  65  Atl.  217,  hold- 
ing husband  estopped  to  set  up  wife's  adultery  where  he  takes  man  into  wife's 
room  and  left  them  alone  when  she  was  intoxicated. 
Connivance  in  securing  evidence  of  infidelity. 

Cited  in  Torlotting  v.  Torlotting,  82  Mo.  App.  203,  refusing  divorce  to  husband 
employing  agent  to  secure  ocular  proof  of  wife's  infidelity,  where  agent  himself 
participated  in  act  of  adultery;  Kohlhors  v.  Mobley,  102  Md.  207,  62  Atl.  236, 
5  Ann.  Cas.  865,  holding  husband's  knowledge  or  suspicion  of  wife's  intent  to 
commit  adultery  not  followed  by  any  attempt  to  prevent  the  act  is  a  connivance 
therein  although  he  intended  to  obtain  proof  of  the  facts. 

Cited  in  note  ( 120  Am.  St.  Rep.  521 )  on  what  constitutes  connivance  suf- 
ficient to  bar  divorce. 

34  L.  R.  A.  459,  SAVANNAH,  F.  &  W.  R.  CO.  v.  WALLER,  97  Ga.  164,  25  S.  E. 

823. 
Contributory   negligence   of   children. 

Cited  in  footnote  to  Gleason  v.  Smith,  55  L.  R.  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground. 
Duty    to    trespassing   children. 

Cited  in  Nashville  C.  &  St.  L.  R.  Co.  v.  Priest,  117  Ga.  770,  45  S.  E.  35,  denying 
railway  company's  liability  to  trespassing  child  injured  in  jumping  from  car 
when  abruptly  ordered  to  get  down  by  employee. 

Cited  in  footnote  to  Ashworth  v.  Southern  R.  Co.  59  L.R.A.  592,  which  holds 
company  liable  for  injury  to  young  child  while  riding  on  running  board  of  en- 
gine according  to  known  custom  of  children. 

C'ited  in  note  (32  L.R.A. (N.S.)  565)  on  duty  of  property  owner  to  trespassing 
child. 

34  L.  R.  A.  464,  SHEFFER  v.  WILLOUGHBY,  163  111.  518,  54  Am.  St.  Rep.  483, 

45   N.  E.  253. 
Liability  for  iiefi'lijfeiit  supply  of  unwholesome  food. 

Cited  in  Salmon  v.  Libbv.  1 14  111.  App.  269,  denying  liability  of  mince  meat 
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dealer  for  death  of  one  poisoned  by  his  wares  where  no  privity  of  contract  is 
alleged  and  no  fraud  shown. 

Cited  in  notes  (40  L.R.A.(N.S.)  481)  on  liability  for  serving  unfit  food;  (100 
Am.  St.  Rep.  198)  on  right  to  recover  for  negligence  in  absence  of  privity. 

Distinguished  in  Wiedeman  v.  Keller,  171  111.  99,  49  N.  E.  210,  holding  retail 
meat  dealer  liable  on  implied  warranty  of  wholesomeness  of  meat  sold,  whether 
aware  of  its  condition  or  not. 
Duty  of  innkeeper  to  guest. 

Cited  in  Clancy  v.  Barker,  71  Neb.  94,  69  L.E.A.  649,  115  Am.  St.  Rep.  559, 
103  N.  W.  446,  8  Ann.  Cas.  682  (dissenting  opinion),  on  limitation  of  innkeeper's 
obligation  to  use  of  reasonable  care;  Clancy  v.  Barker,  69  L.R.A.  655,  66  C.  C.  A. 
469,  131  Fed.  163,  denying  liability  of  innkeeper  for  grossly  negligent  or  wilful 
act  of  bellboy  in  shooting  guest  accidentally  when  off  duty  and  in  a  part  of  hotel 
not  used  by  guests. 

Cited  in  note  (20  L.R.A.(N.S.)  1028)  on  res  ipsa  loquitur  as  between  inn- 
keeper and  guest. 

34  L.  R.  A.  466,  ROSS  v.  HAWKEYE  INS.  CO.  93  Iowa,  222,  61  N.  W.  852. 
Objection*  first  urged  on  appeal. 

Cited  in  Chase  v.  Wright,  116  Iowa,  557,  90  N.  W.  357,  holding  that  objection 
to  judgment  because  rendered  on  same  day  that  motion  to  strike  out  portion  of 
answer  was  sustained  not  available  where  made  for  first  time  on  appeal;  Hulvey 
v.  Roberts,  106  Va.  193,  55  S.  E.  585,  holding  constitutionality  of  law  cannot  be 
first  raised  on  appeal. 

34  L.  R.  A.  469,  ZEILER  v.  CENTRAL  R.  CO.  84  Md.  304,  35  Atl.  932. 
Validity  of  ordinance  passed  by  "majority"  vote. 

Cited  in  North  Platte  v.  North  Platte  Waterworks  Co.  56  Neb.  410,  70  N.  \V. 
906,  upholding  suspension  of  rule  requiring  reading  of  ordinance  on  SUCL->-~ i\. 
days,  where  ordered  by  four  councilmen,  being  all  in  attendance  out  of  total  of 
six. 
What  constitutes  a  "two   thirds"   vote. 

Cited  in  State  ex  rel.  Meyer  v.  Green,  154  Ala.  256,  46  So.  268,  holding  "two 
thirds  of  each  house"  to  mean  two  thirds  of  a  quorum  and  not  of  the  entire  elect- 
ed membership;  State  ex  rel.  Kiel  v.  Riechmann,  239  Mo.  103,  142  S.  W.  304, 
holding  that  where  number  constituting  quorum  is  not  fixed  by  statute,  common 
law  fixes  quorum  at  majority  of  body's  members,  and  such  quorum  has  full  power 
of  whole  body;  Farmers'  Union  Warehouse  Co.  v.  Mclntosh,  1  Ala.  App.  410, 
56  So.  102,  holding  that  under  constitution  which  provides  that  "majority  of 
each  house  shall  constitute  a  quorum,"  majority  of  such  house  present  and  taking 
part  in  its  action,  is  to  be  regarded  as  one  branch  of  legislature. 

34  L.  R.  A.  472,  RATLIFF  v.  BEALE,  74  Miss.  247.  20  So.  865. 
Liability  of  exempt  property  for  taxes. 

Distinguished  in  White  v.  Martin,  75  Miss.  650.  65  Am.  St.  Rep.  616,  23  So. 
289,  holding  laborer's  wages  subject  to  tax  sale  though  exempt  from  creditor's 
garnishment. 
Discrimination   against   negroes. 

Cited  in  Williams  v.  Mississippi,  170  U.  S.  222,  42  L.  ed.  1015,  18  Sup.  Ct. 
Rep.  583,  upholding  educational  qualifications  for  franchise  imposed  by  Missis- 
sippi Constitution. 
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Poll   taxes   generally. 

Cited  in  Atwater  v.  Hassett,  27  Okla.  310,  —  L.R.A.(N.S.)  — ,  111  Pac.  802, 
to  the  point  that  payment  of  poll  tax  was  condition  precedent  to  right  to  vote. 

Cited  in  footnote  to  Russell  v.  Ayer,  37   L.  R.  A.  246,  which  holds  constitu- 
tional provision  for  levying  capitation  tax  equal  to  tax  on  property  valued  at 
$300  not  self-executing. 
Construction    of    constitution. 

Cited  in  Henry  v.  State,  87  Miss.  118,  39  So.  856  (dissenting  opinion),  on  rules 
of  constitutional  construction. 

34  L.  R.  A.  477,  WESTERVELT  v.  MOHRENSTECHER,  22  C.  C.  A.  93,  40  U.  S. 

App.  221,  76  Fed.  118. 
Report  of  second  appeal  in  30  C.  C.  A.  587,  57  U.  S.  App.  618,  87  Fed.  160. 

Construction    of    contract. 

Cited  in  Western  Commercial  Travelers'  Asso.  v.  Smith,  40  L.  R.  A.  655,  29 
C.  C.  A.  225,  56  U.  S.  App.  393,  85  Fed.  403,  holding  notice  by  beneficiary,  of 
insured's  death  sufficient  under  policy  requiring  immediate  notice  of  accident  or 
death,  though  no  notice  of  accident  given. 
Bonds. 

Cited  in  North  St.  Louis  Bldg.  &  L.  Asso.  v.  Obert,  169  Mo.  515,  69  S.  W.  1044, 
holding  surety  bound  on  "renewal  bond"  from  date  of  expiration  of  previous 
term,  and  not  only  for  balance  of  new  term  remaining  after  payment  of  renevvr.l 
premium;  Meads  v.  United  States,  26  C.  C.  A.  237,  54  U.  S.  App.  150,  81  Fed. 
692,  holding  sureties  on  bond  of  receiver  of  land  district  liable  for  moneys  paid 
by  settlers  before  due,  under  regulations  of  Interior  Department;  First  Nat. 
Bank  v.  Samuelson,  82  Neb.  533,  118  N.  W.  81,  holding  bond  of  bank  president 
given  to  secure  bank  "during  his  appointment"  only  good  for  ensuing  year  where 
directors  elect  president  annually;  Blades  v.  Dewey,  136  N.  C.  184,  103  Am. 
St.  Rep.  924,  48  S.  E.  627,  1  Ann.  Cas.  379,  holding  cashier's  bond  binding  only 
during  his  elective  term  where  directors  annually  elect  him  and  fix  his  bond ; 
Kimball  v.  Marine  Nat.  Bank,  112  Minn.  452,  128  N.  W.  618,  to  the  point  that 
under  national  banking  act,  cashier  serves  only  at  pleasure  of  board  of  directors: 
American  Bonding  Co.  v.  Pueblo  Invest.  Co.  9  L.R.A.(N.S.)  565,  80  C.  C.  A.  97, 
150  Fed.  28,  10  Ann.  Cas.  357,  holding  surrender  of  leased  premises  subsequent 
to  breach  of  lease  does  not  relieve  bondsman  from  liability  for  lessee's  matured 
obligations. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Briggs,  37  L.  R.  A.  845,  which  holds 
cashier's  bond  conditioned  for  faithful  discharge  of  duties  as  long  as  position 
occupied  extends  only  over  year  for  which  elected;  Lieberman  v.  First  Nat.  Bank, 
48  L.  R.  A.  514,  which  denies  release  of  surety  on  bank  teller's  bond  for  unau- 
thorized statements  by  cashier. 

Cited  in  notes  (11  L.R.A.(N.S.)  493)  on  liability  of  surety  under  fidelity 
bond  for  defalcations  subsequent  to  reappointment  made  before  expiration  of 
original  term,  or  during  indefinite  term;  (103  Am.  St.  Rep.  941)  on  liability  of 
sureties  on  official  bond  after  expiration  of  term  of  office;  (42  L.  ed.  U.  S.  989, 
990)  on  indemnity  bonds. 

Distinguished  in  Ida  County  Sav.  Bank  v.  Seidensticker,  128  Iowa,  61,  111 
Am.  St.  Rep.  189,  102  N.  W.  821,  5  Ann.  Cas.  945,  holding  bond  given  to  secure 
performance  by  cashier  of  his  duties  where  he  is  elected  annually  is  not  a  con- 
tinuing bond  it  having  no  stipulation  as  to  time. 
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Note  turn  payment. 

Cited  in  A.  Leschen  &  Sons  Rope  Co.  v.  Mayflower  Gold  Min.  &  Reduction  Co. 

35  L.R.A.(N.S.)   9,  97  C.  C.  A.  465,  173  Fed.  857,  holding  acceptance  of  note  in 
payment  of  antecedent   debt  in  absence  of  clear  agreement  to  risk  payment  of 
the  note  does  not  extinguish  debt. 

34  L.  R.  A.  481,  DOSTER  v.  CHARLOTTE  STREET  R.  CO.  117  N.  C.  651,  23 

S.  E.  449. 
Liability    for   injuries    caused    by    frightening;    horses. 

Cited  in  Terre  Haute  Electric  R.  Co.  v.  Yant,  21  Ind.  App.  489,  69  Am.  St. 
Rep.  376,  51  N.  E.  732,  holding  street  raihvay  not  liable  for  injury  caused  by 
fright  of  horse  at  car  properly  run;  Everett  v.  Richmond  &  D.  R.  Co.  121  N.  C. 
522,  27  S.  E.  991,  upholding  charge  that  raihvay  liable  for  injuries  caused  by 
frightening  horses  by  "negligently,  wantonly,  or  maliciously"  blowing  engine 
whistle;  Danville  R.  &  Electric  Co.  v.  Hodnett,  101  Va.  368,  43  S.  E.  606,  hold- 
ing street  car  company  liable  for  resulting  injuries  where  conductor  allowed  car 
to  run  against  horse  when  by  ordinary  care  he  could  have  foreseen  danger. 

Cited  in  footnotes  to  Oates  v.  Metropolitan  Street  R.  Co.  58  L.  R.  A.  447,  which 
holds  company  liable  for  motorman  sounding  gong  or  ringing  bell  after  seeing 
horse  is  frightened;  McCann  v.  Consolidated  Traction  Co.  38  L.  R.  A.  23ii.  which 
holds  running  tank  car  on  street  railway  track,  with  black  coats  waving  from 
it.  frightening  horse,  negligence. 

Cited  in  notes    (21  L.R.A.  (X.S.)    283)   on  frightening  of  horse  by  street  car; 
(33   L.R.A.(X.S.)    123)    on   frightening  horse  on   highway   by  locomotive  or   car 
running  parallel. 
Injuries   to   animals   on   track. 

Cited  in  Folz  v.  Evansville  Electric  R.  Co.  40  Ind.  App.  310,  80  X.  E.  808, 
holding  complaint  in  action  against  street  railway  for  injuries  sustained  by 
mules  suddenly  leaping  in  front  of  car  must  allege  that  failure  to  stop  car  was 
proximate  cause  of  injury;  Crenshaw  v.  Asheville  &  B.  Street  R.  &  Transf.  Co. 
144  X.  C.  323,  56  S.  E.  945,  denying  company's  liability  where  mule  walked  into 
side  of  car  it  having  been  previously  stopped  on  observing  animals  fright  and 
started  only  when  mule  seemed  under  control;  Romy  v.  State,  32  Ind.  App.  253, 
67  X.  E.  998,  holding  running  into  runaway  horse,  swerving  back  and  forth  on 
track  two  hundred  fee  ahead  of  car  when  first  seen  by  motorman  who  did  not 
diminish  speed,  negligence;  Moore  v.  Charlotte  Electric  R.  Light  &  P.  Co.  136 
N.  C.  556,  67  L.R.A.  471,  48  S.  E.  822,  denying  street  car  company's  liability  for 
death  of  dog  where  wanton  recklessness  is  not  shown. 
When  negligence  question  (or  jury. 

Distinguished  in  Moore  v.  Charlotte  Electric  Street  R.  Co.   128  N.  C.  458,  39 
S.  E.  57,  holding  question  of  negligence  for  jury  where  carriage  struck  between 
squares  while  crossing  to  watering  trough,  by   car  running  at   excessive   speed 
without  signal. 
Assumption    of   risk   and    contributory    negligence. 

Cited  in  Rittenhouse  v.  Wilmington  Street  R.  Co.  120  N.  C.  546,  26  S.  E.  9'22, 
holding  voluntary  assumption  of  risk  included  in  instruction  submitting  "con- 
tributory negligence"  to  jury. 

Cited  in  note  (49  L.  R.  A.  60)  on  contributory  negligence  in  entering  or  re- 
maining in  employment. 

Jurisdiction     of     justice     of     peace. 

Cited  in  Malloy  v.  Fayetteville,  122  N.  C.  484,  29  S.  E.  880,  upholding  juris- 
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diction  of  justice  in  action  for  damages  laid  in  amount  not  exceeding  $50,  though 
property  injured  of  greater  value. 

S4  L.  R.  A.  487,  UNION  BANK  v.  OXFORD,  119  N.  C.  214,  25  S.  E.  966. 

Followed  by  Federal  court  on  removal  thereto  in  37  C.  C.  A.  493,  96  Fed.  295, 
Reversing  90  Fed.  8. 
Validity   of    municipal    indebtedness. 

Cited  in  Mays  v.  Washington.  122  N.  C.  12,  40  L.  R.  A.  166,  29  S.  E.  343,  enjoin- 
ing issue  of  bonds  in  purchase  of  electric  light  plant  prior  to  authorizing  statute 
and  favorable  vote  of  majority  of  qualified  voters;  Glenn  v.  Wray,  126  N.  C.  732, 
36  S.  E.  167,  holding  amendment  of  charter  unnecessary  to  empower  town  to  vote 
issue  of  auxiliary  bonds,  where  authorized  by  provision  in  railway  charter;  Graves 
v.  Moore  County,  135  N.  C.  52,  47  S.  E.  134,  holding  bonds  issued  under  authority 
of  invalid  statute,  void;  Slocomb  v.  Fayetteville,  125  N.  C.  365,  34  S.  E.  436, 
refusing  to  enjoin  issue  of  municipal  bonds  in  purchase  of  electric  light  plant, 
where  pleadings  do  not  show  invalidity  of  enabling  statute;  Union  Bank  v.  Ox- 
ford &  C.  L.  R.  Co.  74  C.  C.  A.  323,  143  Fed.  194,  for  history  of  litigation  over 
bonds  in  question. 

Cited  in  note  (137  Am.  St.  Rep.  372)  on  estoppel  of  county  or  municipal  corpo- 
ration to  contest  illegal  claims  or  expenditures. 

Distinguished  in  Stanly  County  v.  Coler  &  Co.  190  U.  S.  442,  47  L.  ed.  1131,  23 
Sup.  Ct.  Rep.  811,  holding  bona  fide  purchasers  of  bonds  to  aid  in  construction  of 
railroad  entitled  to  rely  on  recitals  therein  that  they  were  issued  in  compliance 
with  Code. 
Entry   of  yean   and   nays   on    passage   of   enabling:   statute 

Cited  in  Stanly  County  v.  Snuggs,  121  N.  C.  398,  39  L.  R.  A.  440,  footnote  p.  439, 
28  S.  E.  539,  holding  statute  imposing  tax  void  where  yeas  and  nays  on  second  and 
third  readings  not  entered  in  journal:  Rodman  v.  Washington,  122  N.  C.  41,  30  S. 
E.  118,  holding  statute  providing  for  tax  in  excess  of  constitutional  limit  to  sup- 
port public  schools  void  where  yeas  and  nays  not  entered;  Buncombe  County  v. 
Payne,  123  N.  C.  487,  31  S.  E.  711 ;  Wilkea  County  v.  Call,  123  N.  C.  310,  44  L.  R. 
A.  253,  31  S.  E.  481 ;  Charlotte  v.  Shepard,  122  N.  C.  605,  29  S.  E.  842,— holding 
issue  of  municipal  bonds  under  statute  impliedly  authorizing  same,  void,  where 
yeas  and  nays  not  entered  on  journal:  Wilkes  County  v.  Coler,  180  U.  S.  513,  45 
L.  ed.  648,  21  Sup.  Ct.  Rep.  458.  Same  case  in  51  C.  C.  A.  400,  113  Fed.  726,  hold- 
ing county  bonds  void  in  hands  of  purchasers  for  value  without  actual  notice, 
where  yea  and  nay  vote  on  enabling  statute  not  entered  in  journal ;  Debnam  v. 
Chitty,  131  N.  C.  677,  43  S.  E.  3,  holding  constitutional  provision  commanding  en- 
try of  yeas  and  nays  in  journal  on  second  and  third  reading  of  bill,  mandatory; 
Graves  v.  Moore  County.  135  N.  C.  54,  47  S.  E.  134,  holding  invalid,  act  authoriz- 
ing township  to  issue  bonds  to  raise  money  for  purchase  of  railroad  stock,  passed 
without  recording  names  of  representatives  voting  therefor  on  journals. 

Cited  in  footnote  to  Cohn  v.  Kingsley.  38* L.  R.  A.  74.  which  requires  journals  to 
show  compliance  with  mandatory  provision  as  to  enacting  bills  by  yea  and  nay 
vote  after  three  several  readings. 
Speaker's  certificate  of  ratification. 

Cited  in  Smathers  v.  Madison  County,  125  N.  C.  486,  34  S.  E.  554,  denying  va- 
lidity of  bonds  issued  under  enabling  statute  not  properly  passed,  where  certificate 
of  speaker  shows  ratification,  but  not  compliance  with  mandatory  provision  for 
entry  of  yeas  and  nays;  Rodman-Heath  Cotton  Mills  v.  Waxhaw,  130  N.  C.  294, 
41  S.  E.  488.  holding  municipal  tax  imposed  under  charter  certified  to  have  been 
regularly  passed  and  ratified,  invalid  where  yeas  and  nays  not  taken  as  provided 
L.R.A.  Au.  Vol.  IV.— 73. 
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in  Constitution;  Brown  v.  Stewart,  134  N.  C.  362,  46  S.  E.  741,  raising,  but  not 
deciding,  question  as  to  admissibility  of  journals  or  other  evidence  to  invalidate 
certificates  of  presiding  officers  as  to  compliance  with  Constitution  in  passage  of 
bill. 
Evidence 

Cited  in  New  Hanover  County  v.  De  Rosset,  129  N.  C.  279,  40  S.  E.  43,  holding 
transcript,  denoting  by  asterisks  names  of  parties  voting,  insufficient  to  show  en- 
try thereof  in  journal;  New  Hanover  County  v.  Armour  Packing  Co.  135  N.  C.  67, 
47  S.  E.  411,  holding  journals  of  assembly  to  be  conclusive  evidence  of  passage  of 
act;  Wilson  v.  Markley,  133  N.  C.  621.  45  S.  E.  1023,  holding  that  journal  of  leg- 
islature may  be  examined  by  court  to  determine  whether  yeas  and  nays  have  been 
duly  entered. 
Legislative  record*. 

Cited  in  People  ex  rel.  Kent  County  v.  Loomis,  135  Mich.  562,  98  N.  W.  262, 
3  Ann.  Cas.  751,  on  sufficiency  of  compliance  with  constitutional  requirements  as 
to  entries  in  legislative  records. 
Conclnsiveness  of  enrolled  bill. 

Cited  in  footnotes  to  People  v.  Dettenthaler,  44  L.  R.  A.  164,  which  holds  bill  in 
which  enacting  clause  added  without  authority  by  clerk  of  one  branch  of  legisla- 
ture void:  Montgomery  Beer  Bottling  Works  v.  Gaston,  51  L.  R.  A.  396,  which 
holds  permanent  record  delivered  to  secretary  of  state,  to  be  legislative  journal; 
State  ex  rel.  Cheyenne  v.  Swan,  40  L.  R.  A.  195,  which  sustains  court's  right  to  ex- 
amine journals  to  determine  whether  alleged  statutes  passed. 

Cited  in  note  (40  L.R.A. (N.S.)  8,  11,  15,  21)  on  conclusiveness  of  enrolled  bill. 

Distinguished  in  De  Loach  v.  Newton,  134  Ga.  754,  68  S.  E.  708,  holding  that 
unless  the  constitution  sets  forth  some  standard  by  which  the  courts  may  measure 
legislation  they  will  not  go  behind  the  enrolled  act  duly  certified  and  filed. 
Validity  of  ultra   vires   connent   judgment. 

Cited  in  McLeod  v.  Williams,  122  N.  C.  454,  30  S.  E.  129,  setting  aside  o«  her 
motion,  consent  judgment  entered  against  feme  covert  on  husband's  debt:  Over- 
man v.  Lanier,  156  N.  C.  540,  72  S.  E.  575,  to  the  point  that  consent  judgments 
are  in  effect  merely  contracts  between  parties  and  have  no  validity  as  precedent*. 
Attempt  to  cure  defective  statute. 

Cited  in  Russell  v.  Aver.  120  N.  C.  211,  37  L.  R.  A.  254,  27  S.  E.  133   (dissent- 
ing opinion),  majority  holding  statute  imposing  tax  failing  to  meet  constitutional 
requirements  cannot  be  upheld  by  altering  amount  laid  thereby. 
Equitable    relief    from    injustice. 

Cited  in  Stein  v.  Kaun,  148  111.  App.  525,  as  an  example  of  th«  length  to  which 
equity  will  extend  its  jurisdiction  in  the  prevention  of  injustice. 

34  L.  R.  A.  492,  REED  v.  WESTERN  U.  TELEG.  CO.  135  Mo.  661,  58  Am.  St. 

Rep.  609,  37  S.  W.  904. 
Telegraph   company  as  common   carrier. 

Cited  in  State  ex  rel.  National  Subway  Co.  v.  St.  Louis.  145  Mo.  575,  42  L.  R.  A. 
123.  46  S.  W.  981,  upholding  ordinance  granting,  without  reservation,  right  to  lay 
wire  conduit  under  street,  since  power  impliedly  reserved  to  compel  admission  of 
other  wires  thereto. 
Liability   for   negligence   in   transmission   of   message. 

Cited  in  Younker  v.  Western  U.  Teleg.  Co.  146  Iowa,  509,  125  K.  W.  177, 
holding  that  where  party  selects  telegraph  as  means  of  communication  he  must 
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bear  loss  occasioned  by  error  in  transmission,  but  he  has  recourse  against  tele- 
graph company;  Fitch  v.  Western  U.  Teleg.  Co.  150  Mo.  App.  157,  130  S.  W.  44r 
holding  that  one  injured  by  telegraph  company's  failure  to  transmit  telegram  may 
sue  in  contract  or  in  tort;  Joshua  L.  Bailey  &  Co.  v.  Western  U.  Teleg.  Co.  227 
Pa.  529,  43  L.R.A.  (N.S.)  502.  76  Atl.  736,  19  Ann.  Cas.  895,  holding  contract  on 
back  of  telegraph  blank  exempting  company  not  binding  where  company  is  negli- 
gent; Strong  v.  Western  U.  Teleg.  Co.  18  Idaho,  403,  30  L.R.A.(N.S.)  417,  109 
Pac.  910,  Ann.  Cas.  1912  A,  55,  holding  that  it  is  against  public  policy  to  per- 
mit telegraph  company  to  restrict  its  liability  for  damages  resulting  from  its 
own  negligence. 

Cited  in  footnote  to  Coit  v.  Western  U.  Teleg.  Co.  53  L.  R.  A.  678,  which  holds 
transmission  of  telegram  while  wires  working  badly  not  gross  negligence  if  wires 
working  well  when  actually  sent. 

Cited  in  notes  (11  L.R.A. (N.S.)  561,  563)  on  validity  of  limitation  of  liability 
for  unrepeated  telegrams;  (110  Am.  St.  Rep.  759)  on  contracts  by  telegraph. 

Distinguished  in  Reynolds  v.  Western  U.  Teleg.  Co.  81  Mo.  App.  231,  denying 
right  of  recovery  for  loss  by  sale  in  low  market,  due  to  delay  in  delivery  of  tele- 
gram, where  vendor  might  have  averted  same  by  telegram  to  agent. 

I'r.-sn  m  p  I  ion. 

Cited  in  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App.  137,  holding  telegraph 
company  presumptively  negligent   in  transmitting  word  "invitation"  for  plainly 
written  "irritation"  in  cipher  message. 
Damages. 

Cited  in  Bowie  v.  Western  U.  Teleg.  Co.  78  S.  C.  429,  59  S.  E.  65,  holding 
telegraph  company  liable  for  difference  between  market  value  and  price  stated  in 
message  where  it  misstates  price  although  message  was  received  over  phone;  West- 
ern U.  Teleg.  Co.  v.  Milton,  53  Fla.  505,  11  L.R.A. (N.S.)  573,  125  Am.  St.  Rep. 
1077,  43  So.  495,  holding  amount  of  damages  for  failure  of  telegraph  company 
to  deliver  message  correctly  whereby  plaintiff  sold  fifty  less  bales  of  cotton  is 
difference  between  what  receiver  of  message  would  have  paid  him  and  wLat  he 
actually  received  for  them. 

Cited  in  note  (4  L.R.A. (N.S.)   263)   on  right  to  recover  against  telegraph  com- 
pany loss  sustained  upon  commercial  transaction  entered  into  in  consequence  of 
its  breach  of  duty. 
Conflict    of    laws. 

Cited  in  Gray  v.  Western  U.  Teleg.  Co.  108  Tenn.  47,  56  L.  R.  A.  309,  91  Am.  St. 
Rep.  706,  64  S.  W.  1063,  holding  sender  of  message  may  recover  for  mental 
anguish  due  to  negligent  delay  in  delivery  in  forum,  where  recoverable  under  local 
law,  though  not  under  lex  loci  celebrationis;  W7estern  U.  Teleg.  Co.  v.  Cooper,  29 
Tex.  Civ.  App.  593,  69  S.  W.  427,  and  Bryan  v.  Western  U.  Teleg.  Co.  133  N.  C.  607,. 
45  S.  E.  938,  holding  telegraph  contract  governed  by  laws  of  state  where  message 
is  delivered  to  company  for  transmission;  Ivy  v.  Western  U.  Teleg.  Co.  165  Fed. 
376,  holding  act  making  telegraph  companies  liable  for  mental  anguish  apply  to 
inter  and  intrastate  business;  Walker  v.  Western  U.  Teleg.  Co.  75  S.  C.  526,  56 
S.  E.  38,  holding  mistake  in  transcribing  telegram  sent  from  one  state  into  an- 
other presumed  to  occur  at  place  where  message  was  originally  deposited  with 
company;  Hancock  v.  WTestern  U.  Teleg.  Co.  137  N.  C.  499.  69  L.R.A.  404,  49 
S.  E.  952;  Western  U.  Teleg.  Co.  v.  Buchanan,  35  Tex.  Civ.  App.  438,  80  S.  W. 
561;  Johnson  v.  Western  U.  Teleg.  Co.  144  N.  C.  412,  10  L.R.A.  (N.S.)  257,  119 
Am.  St.  Rep.  961.  57  S.  E.  122, — holding  laws  of  state  of  origin  control  question 
of  negligence  in  regard  to  telegrams ;  Brown  v.  Western  V.  Toleg.  Co.  85  S.  C.  498, 
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137  Am.  St.  Rep.  914,  67  S.  E.  146,  holding  that  telegraph  company  transmitting 
message  from  their  state  to  another  is  liable  in  this  state  under  its  mental  an- 
guish laws  for  failure  to  deliver  message. 

Cited  in  footnote  to  Shaw  v.  Postal  Teleg.  Cable  Co.  56  L.  R.  A.  48G.  which  de- 
nies power  to  enforce  in  another  state,  liability  for  mistakes  in  transmitting 
cipher  telegram,  without  payment  of  additional  fee  required  to  insure  against 
mistakes. 

Cited  in  notes  (63  L.R.A.  525,  532)  on  conflict  of  laws  as  to  carrier's  c.>n- 
tracts;  (5  L.R.A.(N.S.)  752,  754)  on  law  governing  liability  of  telegraph  com- 
pany; (91  Am.  St.  Rep.  717,  723)  on  conflict  of  laws  as  to  measure  of  damages. 
Duty  to  lesMen  damagrea. 

Cited  in  Hasbrouck  v.  Western  U.  Teleg.  Co.  107  Iowa,  167,  70  Am.  St.  Rep.  181. 
77  N.  W.  1034,  holding  principal  under  no  obligation  to  rescind  settlement  made 
in  reliance  upon  telegram  erroneously  transmitted. 
Degrees   of   negrligrence. 

Cited  in  Brown  v.  Publishers:  George  Knapp  &  Co.  213  Mo.  695,  112  S.  W.  474. 
on  distinction  between  negligence  and  gross  negligence ;  Raymond  v.  Portland  R. 
Co.  100  Me.  535,  3  L.R.A.  (X.S.)  96.  62  Atl.  602,  on  various  degrees  of  negli- 
gence: Christy  v.  Butcher.  153  Mo.  App.  402.  134  S.  W.  1058.  holding  that  all.-.iza 
tion  of  ''gross  negligence"  in  action  for  damages  for  negligence,  may  be  treated 
a«  allegation  of  negligence. 

34  L.  R.  A.  498,  STATE  ex  rel.  BATEMAN  v.  BODE.  55  Ohio  St.  224T  60  Am.  St. 

Rep.  696,  45  N.  E.  195. 
Limitation  of  candidate  to  one  place  on  official  ballot. 

Cited  in  State  v.  Superior  Ct.  60  Wash.  378,  140  Am.  St.  Rep.  925.  Ill  Pac. 
233,  holding  valid,  law  providing  that  no  candidate's  name  shall  appear  more 
than  once  on. ballot;  State  v.  Anderson,  100  Wis.  533,  42  L.R.A.  239,  7tt  N. 
W.  482,  refusing  to  order  candidate's  name  to  be  printed  second  time  on  ballot 
under  statute  providing  for  its  placement  under  column  of  political  party  first 
nominating  him;  Hopper  v.  Britt,  203  N.  Y.  152,  37  L.R.A. (N.S.)  825.  96  X.  K. 
371,  holding  that  under  constitution  statute  is  void  which  provides  that  in  case 
candidate  for  office  is  nominated  by  more  than  one  party  his  name  shall  appear 
but  once  on  ballot. 

Cited  in  footnotes  to  State  v.  Burdick.  34  L.R.A.  845.  which  denies  right  to 
have  name  of  candidate  for  elector  of  president  appear  on  ballot  more  than  once: 
State  ex  rel.  Fisk  v.  Porter,  67  L.R.A.  473,  which  sustains  as  to  nominee  of  single 
political  party  and  nominee  of  electors  by  petition,  statute  prohibiting  printing 
of  name  of  candidate  for  office  in  more  than  one  column  of  official  ballot. 

Cited  in  note  (37  L.R.A. (N.S.)  826)  on  constitutionality  of  legislation  re- 
stricting candidate  to  one  place  on  ballot. 

Distinguished  in  State  v.  Porter.  13  N.  D.  409.  67  L.R.A.  473.  100  N.  W. 
1080,  3  Ann.  Cas.  794,  denying  right  of  candidate  to  have  his  name  appear  on 
ballot  as  nominee  of  a  party  and  again  as  nominee  by  petition;  Payne  v.  Hodg- 
son, 34  Utah,  282,  97  Pac.  132.  holding  in  absence  of  statute  expressly  prohibit- 
ing it  a  candidate's  name  may  appear  as  the  nominee  of  more  than  one  party 
although  it  thereby  appears  more  than  once  on  ballot. 

Disapproved  in  Murphy  v.  Curry.  137  Cal.  481,  59  L.R.A.  98,  footnote  p.  97, 
70  Pac.  461,  holding  statute  requiring  candidate  to  choose  party  column  under 
which  he  will  appear,  unconstitutional. 
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34  L.  R.  A.  500,  HARTWELL  v.  TEFFT,  19  R.  I.  644,  35  Atl.  882. 
Status  of  adopted  child. 

Cited  in  New  York  L.  Ins.  &  T.  Co.  v.  Viele,  161  N.  Y.  18,  76  Am.  St.  Rep.  238, 
55  N.E,  311,  Affirming  22  App.  Div.  86,  47  N.  Y.  Supp.  841,  holding  status  imma- 
terial where  contest  is  under  will  excluding  adopted  child  from  participation;  Re 
Winchester,  140  Cal.  469,  74  Pac.  10,  holding  that  children  of  adopted  child  take 
by  inheritance  as  issue  of  the  adopting  father;  Re  Olney,  27  R.  I.  498,  63  Atl. 
956,  sustaining  inheritance  of  adopted  child  under  devise  of  trust  to  father  as 
though  child  of  his  body;  Lichter  v.  Thiers,  139  Wis.  488,  121  N.  W.  153,  on 
adopted  child  as  within  meaning  of  will  in  favor  of  the  "children"  of  a  certain 
person;  Van  Derlyn  v.  Mack,  137  Mich.  149,  66  L.R.A.  438,  109  Am.  St.  Rep. 
669,  JOO  N.  W.  273,  4  Ann.  Cas.  879,  denying  right  of  adopted  child  to  inherit  of 
kindred  of  adopting  parents;  Rhode  Island  Hospital  Trust  Co.  v.  Humphrey,  32 
R.  I.  321,  79  Atl.  829,  holding  that  under  statute  property  coming  from  collateral 
kindred  may  not  be  inherited  by  adopted  child. 

Cited  in  footnotes  to  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which  holds  adopted 
child  within  deed  to  woman  for  life,  with  remainder  to  her  "child,"  if  any,  other- 
wise to  her  "heirs  generally;"  Clarkson  v.  Hatton,  39  L.  R.  A.  748,  which  holds 
adopted  child  not  within  statute  giving  remainder  to  children  or  heirs  of  life 
tenant;  Glascott  v.  Bragg,  56  L.  R.  A.  258,  which  holds  will  in  favor  of  third 
person  revoked  by  marriage  and  adoption  of  child;  Van  Derlyn  v.  Mack,  66 
L.R.A.  437,  which  holds  child  adopted  under  statute  providing  that  adopted 
child  shall  become  and  be  heir  at  law  of  adopting  parent  not  an  heir  by  right 
of  representation  of  relatives  of  latter. 

Cited  in  notes  (27  L.R.A.  (N.S.)  1160)  on  "child,"  "children,"  "issue,"  etc.,  in 
will,  as  including  adopted  children;  (109  Am.  St.  Rep.  678)  on  effect  of  adoption 
on  kindred  of  adopting  person. 

Distinguished  in  Heidecamp  v.  Jersey  City,  H.  &  P.  Street  R.  Co.  69  N.  J.  L. 
287,  55  Atl.  239,  holding  suit  will  not  lie  in  favor  of  adopting  parent  for  death 
of  child  as  next  of  kin;  Re  Leask,  197  N.  Y.  199,  27  L.R.A. (N.S.)  1163,  134  Am. 
St.  Rep.  866,  90  N.  E.  652,  18  Ann.  Cas.  516,  holding  adopted  child  cannot  defeat 
rights  of  remaindermen  under  a  devise  to  foster  parent  for  life  and  then  to  re- 
maindermen unless  foster  parent  left  a  child  surviving  him. 
Devise  to  "Issue." 

Cited  in  Ridley  v.  McPherson,  100  Tenn.  409,  43  S.  W.  772,  holding  grand- 
children take  per  capita  with  children,  under  unlimited  devise  to  "issue." 

34  L.  R.  A.  503,  EINGARTNER  v.  ILLINOIS  STEEL  CO.  94  Wis.  70,  59  Am.  St. 

Rep.  859,  68  N.  W.  664. 
Liability   of   master   for   injury   to   servant. 

Cited  in  Jarnek  v.  Manitowoc  Coal  &  Dock  Co.  97  Wis.  540,  73  N.  W.  62,  holding 
employer  liable  for  injury  to  coal  heaver  by  fall  of  beam  negligently  attached  by 
carpenters  under  direction  of  foreman. 
\Vno     are     vice     principals. 

Cited  in  Massy  v.  Milwaukee  Electric  R.  &  Light  Co.  143  Wis.  223,  40  L.R.A. 
(N.S.)  814,  139  Am.  St.  Rep.  1096,  126  N.  W.  544,  holding  that  electric  light  com- 
pany employee  whose  duty  is  to  see  that  wires  upon  which  linemen  work  are 
kept  safe,  is  vice  principal  and  not  fellow-servant  of  lineman. 

Cited  in  notes  (54  L.R.A.  80)  on  vice  principalship  as  determined  with  refer- 
ence to  character  of  act  which  caused  injury ;  ( 75  Am.  St.  Rep.  607 )  on  who  is  a 
vice  principal. 
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—  Fellow   servants. 

Cited  in  Holwas  v.  American  Granite  Co.  141  Wis.  139,  128  Am.  St.  Rep.  1016, 
115  X.  W.  327,  holding  stone  cutter  not  a  fellow  servant  of  crane  crew  employed 
to  lift  stone  into  place  in  readiness  for  cutter;  Driscoll  v.  Allis-Chalmers  Co.  144 
Wis.  461,  129  X.  W.  401,  holding  that  negligent  foreman  in  large  establishment 
consisting  of  departments  is  not  fellow  servant  of  one  working  in  different  depart- 
ment where  injury  was  caused  by  failure  of  foreman  to  make  safe  place  to  work. 
Transitory  actions. 

Cited  in  MacCarthy  v.  Whitcomb,  110  Wis.  123,  85  N.  W.  707,  holding  action 
for  injuries  due  to  negligence  of  fellow  servants  in  another  state  triable  in  forum 
where  employer  found;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  82,  41  C.  C.  &. 
28,  100  Fed.  744,  sustaining  jurisdiction  of  state  court  in  action  by  pa.ssoni_vi 
against  foreign  railway  company  for  injuries  sustained  in  collision  in  another 
state,  where  agent  served  in  forum;  Pullman  Palace  Car  Co.  v.  Lawrence,  74  :\li--. 
800,  22  So.  53,  upholding  jurisdiction  of  tort  action  between  nonresident-  for  in- 
jury inflicted  in  foreign  state;  Thoen  v.  Harnstrom,  98  Wis.  233,  73  N.  W.  1011, 
holding  nonresident  creditor  entitled  to  bring  action  against  nonresident  debtor  in 
forum  with  collateral  garnishment  proceedings;  Williams  v.  Pope  Mfg.  Co.  52 
La.  Ann.  1432,  50  L.  R.  A.  822,  78  Am.  St.  Rep.  390,  27  So.  851,  holding  married 
woman  domiciled  in  foreign  state,  by  laws  of  which  she  is  entitled  to  maintain 
separate  .action,  may  maintain  action  against  foreign  corporation  for  malicious 
prosecution  and  false  imprisonment  in  forum ;  Wabash  R.  Co.  v.  Hassett,  170  Ind. 
382,  83  N.  E.  705,  sustaining  action  for  wrongful  death  occurring  in  another  state 
provided  statute  of  the  state  wherein  death  occurred  is  pleaded:  Bain  v.  North- 
ern P.  R.  Co.  120  Wis.  416,  98  N.  W.  241,  sustaining  right  to  sue  in  another  state 
on  transitory  action  although  action  is  based  on  statute  in  derogation  of  common 
law;  Southern  P.  Co.  v.  Dusablon,  48  Tex.  Civ.  App.  207,  106  S.  W.  766,  sustaining 
right  of  citizen  of  a  territory  to  sue  on  transitory  action  in  a  state :  Reeves  v. 
Southern  R.  Co.  121  Ga.  565,  70  L.R.A.  521,  49  S.  E.  674,  2  Ann.  Cas.  207.  sustain 
ir.g  jurisdiction  in  action  of  tort  against  foreign  corporation  if  duly  served  where 
parties  are  all  nonresidents:  Fond  Du  Lac  Cheese  &  Butter  Co.  v.  Henningser 
Produce  Co.  141  Wis.  73,  123  N.  W.  640.  holding  service  on  agent  of  foreign  corpo- 
ration who  is  not  within  state  as  representative  of  corporation  not  binding  in 
transitory  action  by  nonresident;  Arp  v.  Allis-Chalmers  Co.  130  Wis.  ir>ii.  S 
L.R.A. (N.S.)  1000,  118  Am.  St.  Rep.  1036,  110  N.  W.  386,  holding  state  statute 
of  limitations  applicable  to  cause  of  action  arising  in  another  state:  Robertson 
v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  122  Wis.  71,  66  L.R.A.  922,  106  Am.  St.  Rep. 
925,  99  N.  W.  433,  sustaining  right  of  personal  representative  to  sue  for  wrong- 
ful death  occurring  within  state  although  a  nonresident:  Southern  P.  R.  Co.  v. 
Allen,  48  Tex.  Civ.  App.  71,  106  Pac.  441,  denying  necessity  for  proof  of  citizen- 
ship as  prerequisite  to  commencement  of  action  for  injury  to  person. 

Cited  in  footnotes  to  Jones  v.  Chicago  St.  P.  M.  &  0.  R.  Co.  49  L.R.A.  640, 
which  holds  that  statute  of  state  where  railroad  employee  injured,  as  to  presump- 
tive evidence  of  employer's  knowledge  of  defect  in  appliance,  does  not  govern  in 
action  in  another  state;  Robertson  v.  Chicago.  St.  P.  M.  &  0.  R.  Co.  66  L.R.A.  919, 
which  holds  widow  residing  in  one  state  of  resident  of  such  state  who  was  negli- 
gently killed  in  another  state  entitled  to  benefit  of  statute  of  latter  state  mak- 
ing negligent  party  liable  therefor  and  requiring  amount  of  recovery  to  t>e  paid 
widow. 

Cited  in  notes  (56  L.R.A.  202,  218,  220)  on  conflict  of  laws  as  to  actions  for 
death  or  bodily  injury;  (6  L.R.A. (X.S.)  215)  on  conflicting  interpretations  of 
common-law  rules  in  different  jurisdictions-.  (59  Am.  St.  Rep.  877)  on  right  to 
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prosecute  transitory  causes  of  action  in  other  jurisdiction;  (95  Am.  St.  Rep. 
661 )  on  effect  of  bar  of  statute  of  limitations;  (70  L.R.A.  521,  543,  548)  on  right 
of  nonresidents  to  sue  foreign  corporations;  (85  Am.  St.  Rep.  926)  on  jurisdic- 
tion of  foreign  corporations;  (67  L.R.A.  34)  on  how  case  determined  when  proper 
foreign  law  not  proved. 

Distinguished  in  Gesellschaft  v.  Umbriet,  127  Wis.  659,  15  L.R.A.(N.S.)   1048, 
115  Am.  St.  Rep.  1063,  106  N.  W.  821,  denying  right  of  nonresident  alien  to  im- 
pound  within   state   property  of  another   nonresident  alien  to  the   prejudice  of 
citizen  although  his  claim  is  subsequent  to  alien's. 
Master's  duty  to  provide  safe  place  to  work. 

Cited  in  The  Pioneer,  78  Fed.  608,  holding  duty  not  discharged  by  ordering  em- 
ployee to  give  warnings  of  danger,  where  such  employee  has  other  duties  prevent- 
ing giving  of  proper  warnings;  Gorsegner  v.  Burham,  142  Wis.  488,  125  N.  W. 
914,  holding  duty  of  master  to  maintain  safe  place  of  employment  does  not  cease 
because  of  repairing  being  done  to  building  wherein  work  is  carried  on;  Scieczin- 
ski  v.  Filer  &  S.  Co.  147  Wis.  538,  133  N.  W.  641,  holding  that  determination  as 
to  quantity  of  brick  to  be  piled  and  place  and  manner  of  piling  was  master's 
duty,  and  if  there  was  failure  in  that  duty,  negligence  of  fellow  servant  co-operat- 
ing would  not  bar  recovery. 
Conflict  of  laws  as  to  contracts. 

Cited  in  Second  Nat.  Bank  v.  Smith,  118  Wis.  26,  94  N.  W.  664,  holding  that 
law  of  state  where  note  made  controls  as  to  days  of  grace  and  manner  of  giving 
notice  of  dishonor,  while  law  of  forum  controls  as  to  evidence  necessary  to  prove 
notice. 
Validity    of   assignment    statutes. 

Cited  in  Duryea  v.  Muse,  117  Wis.  407,  94  N.  W.  365,  upholding  act  declaring 
voluntary  assignments  void,  unless  assignee  be  resident  of  state. 

34  L.  R.  A.  509,  HOWARD  v.  UNITED  STATES,  21  C.  C.  A.  586,  43  U.  S.  App. 

678,  75  Fed.  986. 
>lultifarioiisness. 

Cited  in  Tingle  v.  United  States,  30  C.  C.  A.  670,  58  U.  S.  App.  140,  87  Fed.  324, 
holding  consolidation  of  separate  indictments  for  distinct  offenses  not  multifari- 
ous; Brown  v.  United  States,  74  C.  C.  A.  214,  143  Fed.  66,  holding  statute  limit- 
ing number  of  offenses  chargeable  under  single  indictment  does  not  prohibit  joint 
trial  under  several  indictments  which  in  the  aggregate  exceed  the  number  of 
offenses  limited  to  one  indictment;  Welker  v.  United  States,  81  C.  C.  A.  Ill,  152 
Fed.  113,  holding  joinder  of  three  offenses  in  one  indictment  under  statute  pro- 
viding that  no  more  shall  be  joined  does  not  prevent  bringing  of  several  indict- 
ments for  same  class  of  offenses;  Brooks  v.  United  States,  76  C.  C.  A.  581,  146 
Fed.  227,  holding  indictment  charging  use  of  mails  with  intent  to  defraud  suf- 
ficient although  it  fails  to  allege  with  certainty  the  time,  place  and  circumstances 
of  mailing  of  letters. 
Consideration  of  assignments  of  error  in  habeas  corpus  proceedings. 

Cited  in  De  Bara  v.  United  States,  40  C.  C.  A.  197,  99  Fed.  944,  refusing  to  con- 
sider in  habeas  corpus  proceeding,  assignment  of  error  as  to  consolidation  of  in- 
dictments; Kirkman  v.  McClaughry,  152  Fed.  258,  refusing  to  consider  in  habeas 
corpus  proceedings  consecutive  sentences  of  courts  martial  although  same  sen' 
tences  imposed  by  a  civil  court  would  of  necessity  have  run  concurrently. 
Validity  of  sentence. 

Cited  in  Chadwick  v.  United  States,  72  C.  C.  A.  343,  141  Fed.  247,  sustaining 
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power  of  court  to  impose  cumulative  sentence  under  distinct  counts  charging 
separate  conspiracies  to  defraud  bank;  Hall  v.  United  States,  81  C.  C.  A.  562, 
152  Fed.  422,  sustaining  cumulative  sentence  for  offences  committed  within  six 
months  where  separate  indictments  are  brought,  none  of  which  exceed  limitation 
imposed  by  statute  as  to  number  of  offenses  chargeable  in  single  indictment. 

Cited  in  footnote  to  People  v.  Burns,  60  L.  R.  A.  270,  which  holds  void  for  un- 
certainty as  to  offense  punishable  with  life  imprisonment,  statute  making  penalty 
for  attempt,  half  that  for  offense. 

Cited  in  notes  (34  L.R.A.  254)  on  legislative  power  to  grant  pardon  or  amnesty: 
(7  L.R.A. (N.S.)  125,  128)  on  cumulative  sentences;  (87  Am.  St.  Rep.  185)  on 
release  of  prisoner  on  habeas  corpus  after  judgment  and  sentence. 

Distinguished  in  Hanley  v.  United  States,  61  C.  C.  A.  669,  126  Fed.  945.  Reaf- 
firming on  Rehearing,  59  C.  C.  A.  157,  123  Fed.  853,  holding  that  court  can  only 
impose  one  sentence  upon  conviction  of  prisoner  on  consolidation  of  three  indict- 
ments charging  each  a  separate  offense. 
When    rn  !  ;•«.    of   common  -law   grovern. 

Cited  in  Withaup  v.  United  States,  62  C.  C.  A.  332,  127  Fed.  534,  raising,  but 
not  deciding,  question  whether,  in  absence  of  Federal  or  state  statute,  rules  of 
evidence  of  common  law  would  govern  in  United  States  court. 

Distinguished  in  Kirkman  v.  McClaughry,  90  C.  C.  A.  86,  160  Fed.  438,  hold- 
ing where  sentence  of  military  court  fails  to  provide  that  terms  of  imprisonment 
imposed  under  different  indictments  shall  be  consecutive  common  law  rule  that 
terms  shall  be  concurrent  has  no  application. 

34  L.  R.  A.  518,  ILLINOIS  TRUST  &  SAV.  BANK  v.  ARKANSAS  CITY,  22  C.  C. 

A.  171,  40  U.  S.  App.  257,  76  Fed.  271. 
Municipal   "business"   contracts. 

Cited  in  Ouray  County  v.  Geer,  47  C.  C.  A.  453.  108  Fed.  481,  holding  inten-t 
coupons  from  municipal  bonds  bear  statutory  interest  after  maturity,  like  ohli^:; 
tions  of  any  debtor:  State  ex  rel.  Godard  v.  Topeka  Water  Co.  61  Kan.  561,  60 
Pac.  337,  holding  right  to  occupy  street  with  water  pipes  granted  to  corporation 
by  municipal  ordinance,  subject  to  mortgage;  Walla  Walla  v.  Walla  Walla  Water 
Co.  172  U.  S.  10,  43  L.  ed.  346,  19  Sup.  Ct.  Rep.  77,  holding  Federal  question  as  to 
power  to  impair  contract  obligation  raised  by  ordinance  authorizing  construction 
of  municipal  water  works,  where  prior  contract  for  supply  from  private  corpora- 
tion exists ;  Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  103.  60  L.  R.  A.  827.  66  N. 
E.  436,  upholding  power  of  municipality  in  contract  permitting  gas  company  to 
pipe  streets,  to  stipulate  as  to  maximum  rates  for  gas:  Westminster  Water  Co.  v. 
Westminster,  98  Md.  563,  64  L.  R.  A.  636.  footnote  p.  630,  56  Atl.  990,  denying 
city's  power  to  contract  to  pay  water  company  specified  percentage  of  a- 
valuation  in  perpetuity  for  water  supply;  East  Grand  Forks  v.  Luck,  97  Minn. 
378,  6  L.R.A.(N.S.)  201,  107  N.  W.  393  (dissenting  opinion),  on  exercise  of 
private  enterprise  by  city  as  not  being  an  exercise  of  governmental  powers: 
Omaha  Water  Co.  v.  Omaha,  12  L.R.A.(N.S.)  739.  77  C.  C.  A.  267,  147  Fed.  5, 
8  Ann.  Cas.  614.  on  classification  of  powers  of  city  in  entering  into  business 
contracts:  Tuttle  Bros.  &  Bruce  v.  Cedar  Rapids,  99  C.  C.  A.  606,  176  Fed.  88, 
holding  a  city's  contract  to  accept  a  plat  and  grade  the  streets  thereon  is  not  a 
governmental  act;  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Mobile,  162  Fed.  531, 
holding  contract  of  city  with  telephone  company  for  use  of  streets  for  erection 
of  posts  a  business  contract;  State  ex  rel.  Helena  v.  Helena  Waterworks  Co.  43 
Mont.  176,  115  Pac.  200,  holding  that  in  exercise  of  its  proprietary  class  of 
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powers,   municipality   does   not  act  as  agency   of  government,   but  as  corporate 
individual  representing  private  advantage  of  community. 

Cited  in  footnotes  to  Fawcett  v.  Mt.  Airy,  63  L.R.A.  870,  which  sustains 
municipality's  power  to  incur  expense  of  owning  and  operating  water  and  elec- 
tric light  plants  withotit  submitting  proposition  to  voters;  Westminster  Water 
Co.  v.  Westminster,  64  L.R.A.  630,  which  holds  that  perpetual  contract  for 
municipal  water  supply  cannot  be  construed  as  having  been  intended  to  exist 
only  for  the  life  time  of  the  water  company. 

Cited  in  notes  (61  L.R.A.  65,  69,  70,  71,  80)  on  establishment  and  regulation 
of  municipal  water  supply;  (29  L.R.A. (N.S.)  653,  654)  on  power  of  board  to 
appoint  officer  or  make  contract  for  term  extending  beyond  its  own;  (19  L.R.A. 
(N.S.)  183)  as  to  whether  municipal  power  to  provide  waterworks  is  limited  to 
establishment  of  municipal  plant;  (25  L.R.A. (N.S.)  165)  as  to  whether  words 
constituting  basis  of  implied  warranty  of  quality  may  be  considered  an  ex- 
press warranty. 

Distinguished  in  Boise  City  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City,  59 
C.  C.  A.  241,  123  Fed.  237,  holding  city  contracting  and  paying  for  water  from 
year  to  year  not  bound  to  continue  such  annual  payments  beyond  term  of  con- 
tract; Omaha  Water  Co.  v.  Omaha,  89  C.  C.  A.  205,  162  Fed.  231,  15  Ann. 
Cas.  498,  holding  contract  with  water  company  for  its  purchase  a  matter  of 
public  concern. 
Liability. 

Cited  in  St.  Charles  v.  Stookey,  85  C.  C.  A.  494,  154  Fed.  776,  sustaining 
action  on  contract  for  construction  of  waterworks  where  there  has  been  a  sub- 
stantial performance  and  the  city  has  gone  into  possession;  Winona  v.  Botzet, 
23  L.R.A.  (N.S.)  216,  94  C.  C.  A.  563,  169  Fed.  333,  holding  maintainance  by 
city  waterworks  department  of  a  shrill  whistle  used  to  announce  end  of  day's 
work  not  a  governmental  function  and  city  liable  for  injuries  resulting  from 
negligent  blowing  thereof;  Keever  v.  Mankato,  113  Minn.  63,  33  L.R.A. (N.S.) 
342,  129  N.  W.  158,  Ann.  Cas.  1912  A,  216,  holding  that  city  was  liable  to  person 
who  contracted  typhoid  fever  because  of  negligence  of  city  in  permitting  its 
water  supply  to  become  polluted  as  city  in  supplying  water  was  not  performing 
governmental  function;  State  ex  rel.  Taggart  v.  Holcomb,  85  Kan.  184,  —  L.R.A. 
(N.S.)  — ,  116  Pac.  251,  Ann.  Cas.  1912  D,  800,  holding  that  where  munici- 
pality acqiiires  property  in  another  state  and  uses  property  there,  it  is  not 
carrying  on  any  of  its  governmental  functions  and  is  subject  to  taxation. 

Distinguished   in    United   States   v.   Sault   Ste.   Marie,    137    Fed.   262,   holding 
city  not  liable  under  contract  to  furnish  water  at  an  agreed  pressure  to  indemnify 
for  loss  occasioned  through  failure  to  maintain  pressure  as  agreed. 
Manner    of    execution. 

Cited  in  Ogden  City  v.  Weaver,  47  C.  C.  A.  490,  108  Fed.  569,  holding  munici- 
pality bound  by  contract  for  water  supply  adopted  only  by  resolution,  where  ordi- 
nance not  required  by  statute;  Crebs  v.  Lebanon,  98  Fed.  551,  enforcing  valid  con- 
tract with  water  company,  though  submitted  to  popular  vote  by  resolution  instead 
of  by  ordinance,  where  essentials  of  latter  embodied  in  resolution ;  Centerville  v. 
Fidelity  Trust  &  Guaranty  Co.  55  C.  C.  A.  352,  118  Fed.  336,  holding  formal  ac- 
ceptance of  ordinances  by  water  company  thereby  authorized  to  construct  and  op- 
erate system,  not  essential  to  validity  of  contract  where  put  into  execution;  Mor- 
gan v.  Johnson.  45  C.  C.  A.  426,  106  Fed.  457,  upholding  authorization  of  deed  by 
adoption  of  motion  directing  conveyance,  where  manner  of  exercise  of  power  of 
disposition  not  prescribed;  Denver  v.  Webber,  15  Colo.  App.  517,  63  Pac.  804,  hold- 
ing appointment  of  special  counsel  by  majority  of  council  present,  ratified  by  sub- 
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sequent  vote  of  majority  of  all  members  of  council  elected,  ordering  payment  of 
costs  or  fees  in  case  conducted  by  him;  Ogden  City  v.  Bear  Lake  &  River  Water- 
works &  Irrig.  Co.  28  Utah,  42,  76  Pac.  1069,  holding  city  bound  by  executed 
contract  adopted  by  resolution  for  construction  of  waterworks  where  it  has 
accepted  great  benefits  thereunder;  Jersey  City  v.  Harrison,  71  N.  J.  L.  70, 
58  Atl.  100,  holding  resolution  of  town  directing  execution  of  contract  with  a 
city  for  supplying  town  with  water  not  binding  on  town  until  accepted  by 
city. 

Cited  in  footnote  to  Pollasky  v.  Schrnid,  55  L.  R.  A.  614,  which  requires  two 
thirds  majority  of  all  members  elected  to  council  to  pass  ordinance  over  veto, 
though  some  seats  vacant. 

Distinguished  in  Morristown  v.  East  Tennessee  Teleph.  Co.  53  C.  C.  A.  135,  115 
Fed.  307,  holding  amendment  of  franchise  to  telephone  company,  by  resolution, 
invalid  where  city  authorized  to  grant  same  only  "by  ordinance." 
—  Validity. 

Cited  in  Cunningham  v.  Cleveland,  39  C.  C.  A.  218,  98  Fed.  663,  upholding  va- 
lidity of  contract  with  water  company  extending  over  number  of  years;  Little 
Falls  Electric  &  Water  Co.  v.  Little  Falls,  102  Fed.  665,  upholding  thirty-year 
contract  with  water  company  at  rates  not  unreasonable  at  time  of  contract,  where 
no  fraud  practised  and  contract  executed  by  company;  Reed  v.  Anoka,  85  Minn. 
298,  88  N.  W.  981,  upholding  municipal  contract  with  private  corporation  for  con- 
struction and  operation  of  water  works  for  period  of  thirty-one  years ;  Pikes  Peak 
Power  Co.  v.  Colorado  Springs,  44  C.  C.  A.  342,  105  Fed.  10,  holding  succeeding 
councils  bound  by  contract  for  enlargement  and  operation  of  water-works  system 
by  private  corporation;  State  ex  rel.  National  Subway  Co.  v.  St.  Louis,  145  Mo.  572, 
42  L.  R.  A.  122,  46  S.  W.  981,  upholding  grant  of  right  to  construct  telegraph  wire 
conduit  under  street;  Bartholomew  v.  Austin,  29  C.  C.  A.  578,  52  U.  S.  App.  512. 
85  Fed.  368,  upholding  exemption  from  taxation  "in  consideration  of"  free  use  of 
water  for  municipal  purposes;  Los  Angeles  City  Water  Co.  v.  Los  Angeles,  88 
Fed.  730,  holding  ordinance  reducing  water  rates  below  minimum  provided  for  by 
contract  with  supplying  company,  void;  Los  Angeles  City  Water  Co.  v.  Los  An- 
geles, 103  Fed.  730,  holding  ordinance  reducing  rates  below  minimum  provided  for 
by  contract  the  term  of  which  had  expired,  but  which  is  kept  in  force  by  contin- 
ued demands  of  municipality  in  conformity  therewith,  void;  Riverside  &  A.  R.  Co. 
v.  Riverside,  118  Fed.  741,  enjoining  city  from  shutting  off  electricity  from  street 
railway  to  which  it  was  under  contract  obligation  to  furnish  same;  State  ex  rel. 
White  v.  Barker,  116  Iowa,  104,  57  L.  R.  A.  250,  93  Am.  St.  Rep.  222,  89  X.  W. 
204,  denying  authority  of  state  to  deprive  appointees  of  municipality  of  control 
of  municipal  water  works;  Denver  v.  Hubbard,  17  Colo.  App.  368,  68  Pac.  993, 
upholding  contract  of  city  with  electric  light  company  as.  legitimate  exercise  of 
business  powers  of  municipality;  McPhee  &  McG.  Co.  v.  Union  P.  R.  Co.  87  C. 
C.  A.  619,  158  Fed.  19,  holding  license  to  railroad  and  successors  to  lay  spur 
track  on  a  certain  street  valid  as  to  railroad  although  invalid  as  to  successors: 
Earl  v.  Bowen,  146  Cal.  761,  81  Pac.  133,  holding  valid  contract  of  city  grant- 
ing newspaper  city's  printing  although  not  exercised  by  ordinance  but  merely 
by  resolution;  Colorado  Springs  v.  Colorado  City,  42  Colo.  84,  94  Pac.  336. 
holding  valid  contract  of  one  city  to  furnish  another  with  water  supply;  Lackey 
v.  Fayetteville  Water  Co.  80  Ark.  125,  96  S.  W.  622,  holding  contract  with 
water  company  to  supply  city  valid  if  within  scope  of  council's  powers  and  not 
oppressive  upon  its  face,  also  citing  annotation  on  this  point;  South  Pasadena 
v.  Pasadena  Land  &  Water  Co.  152  Cal.  593,  93  Pac.  490,  sustaining  sale  of 
water  company  to  city  although  it  has  already  contracted  to  supply  another 


L.  R.  A.  CASES  AS  AUTHORITIES.  [34  L.R.A.  518 

city;  Cady  v.  San  Bernardino  &  L.  C.  Power  Co.  153  Cal.  28,  94  Pac.  242,  sus- 
taining city's  order  of  light  supply  by  designating  merely  the  price  per  month 
without  fixing  the  number  of  lights  required;  Davenport  Gas  &  Electric  Co.  v. 
Davenport,  124  Iowa,  27,  98  N.  W.  892,  holding  contract  to  furnish  city  with 
light  not  made  void  as  a  whole  by  void  arbitration  clause  where  no  occasion 
had  arisen  for  resorting  to  arbitration;  Henderson  v.  Young,  119  Ky.  227,  83 
S.  W.  583,  holding  city  may  contract  to  furnish  property  outside  its  limits  with 
light  although  department  is  authorized  by  statute  providing  that  cities  may 
provide  the  inhabitants  thereof  with  light;  Bell  v.  Kirkland,  302  Minn.  220, 
13  L.R.A. (N.S.)  797,  120  Am.  St.  Rep.  621,  113  N.  W.  271,  holding  contract 
to  construct  sewer  not  invalidated  by  failure  of  city  to  procure  right  of  way 
through  lands  through  which  sewer  was  to  pass. 

Distinguished  in  Knoxville  v.  Knoxville  Water  Co.  107  Tenn.  679,  61  L.  R.  A. 
897,  64  S.  W.  1075,  upholding  regulation  of  water  rates  by  municipality,  where 
company's  charter  provides  therefor,  although  different  schedule  previously  estab- 
lished. 
—  "Exclusive"    contracts. 

Cited  in  State  ex  rel.  Great  Falls  Waterworks  v.  Great  Falls,  19  Mont.  533,  49 
Pac.  15,  compelling  levy  of  water  tax  to  meet  fixed  rentals  due  under  exclusive 
contract  for  supply  for  fifteen  years;  Westerly  Waterworks  Co.  v.  Westerly,  80 
Fed.  617,  holding  town  not  excluded  from  erection  of  competing  water-works  sys- 
tem, by  contract  providing  for  town  supply  of  water  and  eventual  sale  of  works 
by  private  corporation;  Monroe  Waterworks  Co.  v.  Monroe,  110  Wis.  17,  85  N.  W. 
685,  permitting  recovery  of  taxes  levied  and  collected  from  water  company  in  vio- 
lation of  contract,  though  latter  void  in  so  far  as  it  grants  exclusive  franchise; 
Tahlequah  v.  Guinn,  5  Ind.  Terr.  515,  82  S.  W.  886,  sustaining  exclusive  con- 
tract to  supply  water  to  city  for  sixty  years  if  duly  executed  by  proper  officers 
under  legislative  authority  although  it  appears  unreasonable;  Brummitt  v. 
Ogden  Waterworks  Co.  33  Utah,  304,  93  Pac.  828,  holding  invalid  agreement  of 
city  to  pay  unreasonable  rates  for  its  water  supply  does  not  invalidate  whole 
ordinance  granting  monopoly  on  water  supply;  Gadsden  v.  Mitchell,  145  Ala. 
159,  6  L.R.A. (N.S.)  785,  117  Am.  St.  Rep.  20,  40  So.  557,  holding  enforcible 
city  contract  for  waterworks  franchise  although  that  clause  in  it  which  attempts 
to  make  it  exclusive  is  void  and  unenforcible ;  Water,  Light  &  Gas  Co.  v. 
Hutchinson,  144  Fed.  264,  holding  invalid  a  grant  by  city  of  exclusive  fran- 
chise for  supply  of  water  and  light  in  absence  of  authority  from  legislature. 

Cited  in  footnote  to  Thrift  v.  Elizabeth,  44  L.  R.  A.  427,  which  holds  invalid, 
grant  of  exclusive  privilege  for  thirty  years  to  maintain  water  works  within  city 
limits. 
Enforcement    of   divisible   contracts. 

Cited  in  Greenville  v.  Greenville  Waterworks  Co.  125  Ala.  640,  27  So.  764, 
holding  municipal  contract  for  rental  of  hydrants  enforceable,  though  grant  of 
franchise  and  lease  by  same  ordinance  invalid;  Raton  Waterworks  Co.  v.  Raton, 
9  N.  M.  94,  49  Pac.  898,  holding  contract  for  water  supply  at  rental  above 
amount  allowable  under  law,  enforceable  only  to  legal  amount;  McGillivray  v. 
Joint  School  Dist.  No.  1,  112  Wis.  359,  58  L.  R.  A.  102,  88  Am.  St.  Rep.  969,  88 
N.  W.  310,  enforcing  payment  up  to  constitutional  limit  for  materials  furnished 
under  contract  calling  for  amount  in  excess  thereof;  Lincoln  Sav.  Bank  &  S.  D. 
Co.  V.  Allen,  27  C.  C.  A.  92,  49  U.  S.  App.  498,  82  Fed.  153,  holding  agreement 
of  creditor  to  surrender  collateral  and  accept  partial  payment  in  full  satisfac- 
tion enforceable  as  to  former  on  debtor's  performance,  though  void  as  to  latter 
provision;  Coit  v.  Grand  Rapids,  115  Mich.  496,  73  N.  W.  811,  upholding  con- 
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tract  exempting  property  owners  granting  right  of  way  for  sewer,  from  assess- 
ment for  construction,  though  void  as  to  exemption  from  assessment  for  main- 
tenance. 
Estoppel. 

Cited  in  Newton  v.  Levis,  25  C.  C.  A.  163,  49  U.  S.  App.  266,  79  Fed.  717, 
upholding  preliminary  injunction  against  municipality  to  prevent  destruction  of 
electric  poles  and  wires  erected  by  private  company  in  reliance  on  ordinance, 
repealed  only  after  eight  years'  recognition  of  validity;  Speer  v.  Kearney  County, 
32  C.  C.  A.  110,  60  U.  S.  App.  38,  88  Fed.  758,  holding  municipality  estopped 
to  assert  invalidity  of  bonds  regular  on  face,  against  innocent  purchasers  for 
value;  Independent  School  Dist.  v.  Rew,  55  L.  R.  A.  369,  49  C.  C.  A.  202.  Ill 
Fed.  5,  holding  municipality  estopped  against  bona  fide  purchaser  to  assert  in- 
validity of  indebtedness  which  bonds  purchased  recite  they  were  issued  to  re- 
fund; Willis  v.  Wyandotte  County,  30  C.  C.  A.  450,  58  U.  S.  App.  665,  80  Fed. 
876,  holding  municipality  estopped  to  refuse  payment  of  money  collected  to  meei 
certificates  issued  to  contractor  in  payment  for  construction  of  road  under  un- 
constitutional contract;  United  States  v.  Northern  P.  R.  Co.  37  C.  C.  A.  306,  95 
Fed.  880,  refusing  to  revoke  patent  to  public  lands,  though  route  and  terminus 
selected  and  completed  after  expiration  of  time  limited,  where  accepted  by  gov- 
ernment; Davenport  v.  Buffington,  46  L.  R.  A.  380,  38  C.  C.  A.  457,  97  Fed.  238, 
holding  Indian  Nation  estopped  from  revoking  dedication  of  property  as  park, 
where  lots  sold  and  improvements  made  by  taxpayers  in  reliance  thereon ;  l'a 
cific  Mill  &  Min.  Co.  v.  Leete,  36  C.  C.  A.  594,  94  Fed.  975,  holding  vendor  es- 
topped by  acquiescence  in  vendee's  claim  of  right  to  recover  entry  payment  on 
cancelation  of  public  land  claim,  to  retain  money  afterwards  collected  by  it  on 
account  thereof;  Given  v.  Times-Republican  Printing  Co.  52  C.  C.  A.  43,  114 
Fed.  95,  holding  sole  stockholders  in  corporation  estopped  by  silence  as  to  its  in- 
debtedness to  him,  to  assert  same  as  against  party  induced  thereby  to  purchase 
stock;  Mohrenstecher  v.  Westervelt,  30  C.  C.  A.  592,  57  U.  S.  App.  61S.  S7  Fed. 
165,  holding  bank  estopped  on  cashier's  insolvency,  to  deny  officers'  statements  to 
cashier's  sureties,  that  purchases  made  for  its  benefit;  Daniels  v.  Benedict,  38 
C.  C.  A.  607,  97  Fed.  382,  refusing  to  set  aside  separation  agreement  and  restore 
wife  to  rights  of  inheritance,  where  benefits  thereof  accepted  and  retained  by  her 
during  husband's  life;  Valparaiso  v.  Valparaiso  City  Water  Co.  30  Ind.  App.  326, 
65  N.  E.  1063,  holding  that  city  cannot  plead  ultra  Tires  in  defense  to  action 
against  it  to  recover  rentals  for  hydrants;  H.  Scherer  &  Co.  v.  Everest.  94  C. 
C.  A.  346,  168  Fed.  829,  holding  corporation  estopped  to  deny  its  liability  on 
notes  issued  without  consideration  to  another  corporation  where  they  come  into 
hands  of  third  party  in  good  faith;  Jenson  v.  Toltec  Ranch  Co.  98  C.  C.  A.  60, 
174  Fed.  91,  holding  corporation  estopped  to  deny  conveyance  of  land,  given  to 
secure  money  borrowed,  for  want  of  authority  where  the  officer  makir°r  the 
conveyance  had  conducted  all  the  corporate  business  for  six  years  without  ob- 
jection; Des  Moines  v.  Welsbach  Street  Lighting  Co.  110  C.  C.  A.  540.  188 
Fed.  908,  holding  that  in  respect  to  business  powers  city  is  subject  to  applica- 
tion of  doctrine  of  estoppel;  Wykes  v.  City  Water  Co.  184  Fed.  7«>u'.  holding  that 
city  may  be  estopped  from  pleading  ultra  vires  as  to  its  contracts  for  water- 
works to  supply  itself  and  inhabitants  with  water :  Trust  Co.  v.  Rhinelander, 
182  Fed.  72,  holding  that  city  was  estopped  from  denying  validity  of  bonds  issued 
by  water  company  whose  plant  it  acquired,  after  having  recognized  validity 
of  such  bonds. 

Distinguished  in  Sapulpa  v.  Sapulpa  Oil  &  Gas  Co.  22  Okla.  357.  97  Pae. 
1007,  holding  city  not  estopped  to  assert  invalidity  of  ordinance  extending  time 
for  furnishing  city's  gas  supply  where  no  benefits  have  been  derived  under  it. 
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Municipal    control    of    public    utilities. 

Cited  in  Boerth  v.  Detroit  City  Gas  Co.  152  Mich.  660,  18  L.R.A.(N.S.)  1203, 
116  N.  W.  628,  holding  statute  authorizing  reasonable  regulation  of  city  light- 
ing by  city  implies  right  to  prescribe  rates;  State  ex  rel.  Abel  v.  Gates,  190  Mo. 
558,  2  L.R.A.  (N.S.)  158,  89  S.  W.  881,  sustaining  city  council's  freedom  from 
control  in  passing  ordinance  granting  use  of  streets  for  supplying  inhabitant's, 
with  natural  gas;  May  v.  Gothenburg,  88  Neb.  775,  130  N.  W.  566,  holding  that 
cities  or  villages  of  less  than  five  thousand  inhabitants  cannot  grant  exclusive 
franchise  to  telephone  company. 

Cited  in  note  (22  L.R.A.  (N.S.)  935)  on  power  of  municipality  in  absence  of 
express  authority  to  grant  street  franchises. 

Distinguished   in   Bessemer   v.    Bessemer   City   Waterworks,   152    Ala.   406,   44 
So.  663,  holding  city  cannot  by  ordinance  fix  rates  of  water  company  in  deroga- 
tion of  prior  valid  contract  fixing  a  different  rate. 
Determination  of  entire  controversy  In  equity. 

Cited  in  Springfield  Mill.  Co.  v.  Barnard  &  L.  Mfg.  Co.  26  C.  C.  A.  394,  49 
U.  S.  App.  438,  81  Fed.  266,  upholding  in  bill  to  foreclose  lien,  cross-bill  for 
\vaste  of  mill  property;  Kbch  v.  Sumner,  145  Mich.  364,  116  Am.  St.  Rep.  302, 
108  N.  W.  725,  9  Ann.  Cas.  225,  holding  cross  bill  to  recover  damages  for  plain- 
tiff's failure  to  erect  a  building  in  accordance  with  contract  permissible  in 
equitable  action  to  enforce  mechanic's  lien  thereon. 
Xecessary  parties  to  action. 

Cited  in   City  Water  Supply  Co.  v.  Ottumwa,   120  Fed.   311,   holding  foreign 
corporations  not  necessary  parties  in  action  to  restrain  city  from  entering  into 
illegal  contract  with  them. 
Jurisdiction   to  review   municipal  acts. 

Cited  in  Weller  v.  Gadsden,  141  Ala.  657,  37  So.  682,  3  Ann.  Cas.  981,  on  re- 
fusal  of   courts   to   inquire   into   ultra   vires   act   of   city   when   presented   as   a 
moot  question. 
Jurisdiction    of    equity    to    determine    title. 

Cited  in  Re  Leeds  Woolen  Mills,  129  Fed.  926,  upholding  jurisdiction  of  equity 
to  determine  ownership   of   property   surrendered   without  authority   to   adverse 
claimant,  by  trustee  in  bankruptcy. 
Federal    construction    of    state    statutes. 

Cited  in  Ward  v.  Kansas  State  Agri.  College,  70  C.  C.  A.  512,  138  Fed.  379 
(dissenting  opinion),  on  uniformity  of  construction  of  state  constitutions  and 
statutes  by  state  and  Federal  courts. 

34  L.  R.  A.  532,  BRUNER  v.  FIRST  NAT.  BANK,  97  Tcnn.  540,  37  S.  W.  286. 
Deposit    in    insolvent   bank. 

Cited  in  State  v.  Eifert,  102  Iowa,  205,  38  L.  R.  A.  490,  63  Am.  St.  Rep.  433, 
71  N.  W.  248  (dissenting  opinion),  majority  holding  banker  criminally  liable 
where  receipt  of  deposit  by  teller  after  known  insolvency  not  repudiated,  but 
amount  included  in  general  assignment;  and  referring  particularly  to  annotation 
in  34  L.R.A.  532. 

Cited  in  note   (86  Am.  St.  Rep.  794,  795)   on  title  of  bank  to  money  deposited 
with  or  collected  by  it. 
Rigrht    to    follow    as    trust    fund. 

Cited  in  Williams  v.  Cox,  99  Tenn.  404,  42  S.  W.  3,  holding  depositor  entitled 
to  recover  from  receiver  proceeds  of  check  received  by  it  after  known  insolvency, 
and  not  collected  until  after  failure:  Re  First  State  Bank,  149  Iowa,  668,  129 
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N.  W.  70,  holding  that  one  induced  by  fraud  to  part  with  his  property  can  re- 
cover same  only  where  he  can  trace  or  identify  it  independently  of  any  legal 
presumption. 

Cited  in  footnotes  to  Richardson  v.  New  Orleans  Debenture  Redemption  Co. 
52  L.  R.  A.  67,  which  sustains  right  to  recover  from  receiver  deposit  received 
while  bank  insolvent;  Shute  v.  Hinman,  47  L.  R.  A.  265,  which  holds  identity 
of  trust  funds  destroyed  by  general  deposit  in  bank  by  administrator,  and  draw- 
ing of  checks  thereon;  Lincoln  Sav.  Bank  &  S.  D.  Co.  v.  Morrison,  57  L.  R.  A. 
885,  which  holds  ceslui  que  trust  entitled  to  preference  only  to  extent  trustee's 
estate  shown  to  have  been  increased  by  misappropriation  of  trust  property;  Rich- 
ardson v.  Olivier.  53  L.  R.  A.  113,  which  sustains  shareholder's  right  to  recover 
back  deposit  fraudulently  taken  while  bank  insolvent. 

Cited  in  note  (7  L.R.A.  (N.S.)  700)  on  title  of  bank  to  check  on  another, 
credited  to  depositor. 

Distinguished  in  Union  Nat.  Bank  v.  Citizens  Bank,  153  Ind.  49,  54  N.  E.  97, 
holding  collecting  bank  not  trustee  for  forwarding  bank  where  draft  on  corre- 
spondent solvent  debtor  bank  for  amount  of  collection  accepted  and  forwarded  for 
payment. 

34  L.  R.  A.  536,  KLEPPER  v.  COX,  97  Tenn.  534,  56  Am.  St.  Rep.  823,  37  S.  \V. 

284. 
Collections    by    insolvent    bank. 

Cited  in  Union  Nat.  Bank  v.  Citizens'  Bank,  153  Ind.  54,  54  N.  E.  97,  holding 
collecting  bank  not  trustee  for  forwarding  bank  where  draft  on  correspondent  sol- 
vent debtor  bank  for  amount  of  collection  is  accepted  and  forwarded  for  pay- 
ment. 

Cited  in  note  (7  L.R.A.(N.S.)  700)  on  title  of  bank  to  check  on  another, 
credited  to  depositor. 

34  L.  R.  A.  538,  COWAN  v.  MURCH,  97  Tenn.  590,  37  S.  W.  393. 
Power  of  majority. 

Cited  in  Carroll  v.  Alsup,  107  Tenn.  271.  64  S.  W.  193,  upholding  valuations 
concurred  in  by  two  of  three  members  of  state  board  of  equalization;  Re  Schuyl- 
kill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  change  of  place  of  ward 
caucus  by  vote  of  minority  of  borough  committee,  void;  Smoky  Mountain  Land, 
Lumber  &  Improv.  Co.  v.  Lattimore,  119  Tenn.  634,  105  S.  W.  1028,  holding  de- 
cision of  board  of  equalization,  consisting  of  three  members,  rendered  by  only 
one  is  void. 

Cited  in  footnote  to  Harroun  v.  Brush   Electric  Light   Co.  38  L.  R.  A.  615, 
which  holds  decision  unanimous,  so  as  to  require  leave  to  appeal  therefrom  when 
all  judges  sitting,  agree. 
Code    definitions. 

Cited  in  Union  Bank  &  T.  Co.  v.  Wright,  —  Tenn.  — ,  52  L.R.A.  471,  58  S. 
W.  755,  upholding  power  of  corporation  to  act  as  administrator  under  charter 
authorizing  executorship ;  Standard  Oil  Co.  v.  State,  117  Tenn.  650,  10  L.R.A. 
(N.S.)  1024,  100  S.  W.  705,  on  applicability  of  provisions  of  code  to  subsequent 
statutes. 

34  L.  R.  A.  541,  BURNETT  T.  MALONEY,  97  Tenn.  697,  37  S.  W.  689. 
Validity   of   special   act. 

Cited  in   Grainger  County  v.  State.   Ill   Tenn.  273,  80  S.  W.  750,  sustaining 

constitutionality   of   special   act   redistricting   a   county;    Maxey  v.   Powers,    117 
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Tenn.  398,  101  S.  W.  181,  holding  redistricting  of  county  by  legislature  valid 
although  sot  laid  off  proportionately  with  regard  to  wealth,  area  or  popula- 
tion; Red  River  Furnace  Co.  v.  Tennessee  C.  R.  Co.  113  Tenn.  723,  87  S.  W. 
]016,  holding  valid  special  act  authorizing  issuance  of  bonds  by  city  to  pay 
subscription  of  railroad  stock  and  operating  retrospectively  to  validate  sub- 
scription. 
Special  tax. 

Cited  in  Felton  v.  Hamilton  County,  38  C.  C.  A.  433,  97  Fed.  824,  holding 
special  tax  for  centennial  purposes  not  authorized  by  statute  authorizing  "ap- 
propriations" of  money  by  counties;  Southern  R.  Co.  v.  Hamblen  County,  115 
Tenn.  529,  92  S.  W.  238,  holding  void  a  tax  by  county  the  purpose  of  which 
is  not  expressed  and  which  is  not  authorized  by  legislature. 

Cited  in  footnote  to  Manning  v.  Devil's  Lake,  65  L.R.A.  187,  which  holds  that 
city  cannot  impose  taxes  to  raise  funds  to  pay  for  a  bridge  outside  the  city 
boundaries. 
— -  Repeal    by    subsequent    {general    legislation. 

Cited  in  Zickler  v.  Union  Bank  &  T.  Co.  104  Tenn.  295,  57  S.  W.  341,  holding 
special  inheritance  tax  not  impliedly  repealed  by  subsequent  general  revenue  tax 
not  mentioning  same;  Memphis  &  State  Line  R.  Co.  v.  Union  R.  Co.  116  Tenn. 
517,  95  S.  W.  1019,  holding  act  authorizing  change  of  railroad  termini  before 
location  of  lines  not  impliedly  repealed  by  subsequent  act  granting  right  to 
corporations  to  amend  their  charters. 

Distinguished  in  E.  W.  M.  v.  J.  C.  M.  2  Tenn.  Ch.  App.  469,  holding  that 
general  act  giving  notaries  the  same  powers  as  justices  of  the  peace  in  ad- 
ministering oaths  and  taking  depositions,  repeals  prior  special  provision  re- 
quiring affidavit  in  divorce  proceeding  to  be  made  before  justice  of  the  peace. 
Validity  of  classification. 

Cited  in  State  v.  Frost,   103  Tenn.  696,  54  S.  W.  986,  upholding  statute  ap- 
plying 4-mile  liquor  law  to  municipalities  not  exceeding  2,000  inhabitants. 
Contract  for  payment  in  gold  coin. 

Cited  in  footnotes  to  Murphy  v.  San  Luis  Obispo,  39  L.  R.  A.  444,  which  sus- 
tains power  of  city  to  issue  bonds  payable  in  gold  coin  only;  Dennis  v.  Moses, 
40  L.  R.  A.  302,  which  denies  power  to  take  away  right  to  contract  for  payment 
in  gold  coin. 

Distinguished  in  Hillsboro  County  v.  Henderson,  45  Fla.  361,  33  So.  997, 
holding  bonds  issued  by  counties  properly  made  payable  in  gold. 

34  L.  R.  A.  548,  THOMPSON  v.  GIBBS,  97  Tenn.  489,  37  S.  W.  277. 
Removal    of    school    teachers. 

Cited  in  Kingston  v.  School  Dist.  No.  5,  140  Mich.  605,  104  N.  W.  28,  hold- 
ing clause  in  teacher's  contract  providing  for  removal  if  not  satisfactory  to 
board  is  valid. 

Cited  in  footnote  to  Freeman  v.  Bourne,  39  L.  R.  A.  510,  which  holds  dismissal 
of  school  superintendent  justified  by  indictment  for,  and  conviction  of,  adultery. 

Distinguished  in  Ewin  v.  Independent  School  Dist.  No.  8,  10  Idaho,  12,  77 
Pac.  222,  holding  dismissal  of  teacher  by  board  with  unrestricted  powers  will 
not  be  reviewed  by  courts;  Dees  v.  Board  of  Education.  146  Mich.  66,  109  N. 
\V.  39,  holding  teacher  employed  under  contract  stipulating  for  thirty  day 
notice  of  dismissal  may  be  notified  of  dismissal  prior  to  commencement  of 
services  there  being  no  statute  to  the  contrary. 
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Duty   ot   officer. 

Cited  in  Stephens  v.  Jones,  24  S.  D.  102,  123  N.  W.  705,  holding  that  where 
duty  of  officer  is  such  as  necessarily  requires  examination  of  evidence  and  de- 
cision of  question  of  fact,  such  duty  is  not  ministerial. 

34  L.  R,  A.  550,  WAIT  v.  O'NEIL,  22  C.  C.  A.  248,  47  U.  S.  App.  19,  76  Fed.  408. 
Construction   of  contracts. 

Cited  in  Guarantee  Co.  of  N.  A.  v.  Mechanics'  Sav.  Bank  &  T.  Co.  26  C.  C.  A. 
152,  47  U.  S.  App.  91,  80  Fed.  772,  construing  fidelity  insurance  contract  most 
favorably  to  insured,  like  indemnity  bond. 
Lease  of  landing:  place. 

Cited  in  footnote  to  California  Nav.  &  Improv.  Co.  v.  Union  Transportation  Co. 
46  L.  R.  A.  825,  which  holds  public  use  as  landing  place  of  shore  of  navigable 
waters  outside  municipality  not  included  in  dedication  for  highway. 
Constructive   eviction. 

Cited  in  Kinney  v.  Libbey,  54  Misc.  599.  104  N.  Y.  Supp.  863,  holding  noise- 
vibration  and  dust  from  excavation  for  adjoining  building  and  cracking  of  hotel 
walls  does  not  constitute  an  eviction  if  furniture  is  left  in  place  and  tenant 
remains  in  possession;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Heikens,  112  Tenn.  380. 
65  L.R.A.  299,  79  S.  W.  1038,  holding  tenancy  not  to  cease  with  destruction  by 
fire  of  mill. 

Cited  in  footnote  to  Nashville  C.  &  St.  L.  R.  Co.  v.  Heikens,  65  L.R.A.  29S. 
which  holds  that  destruction  of.  leased  building  will  not  terminate  lessee'.- 
liability  for  rent. 

Cited  in  note   (15  Eng.  Rul.  Cas.  495)   on  termination  of  liability  for  rent  by 
destruction  of  premises. 
Liability    for    cost    of    rebuilding:    structures    on    leased    premises. 

Distinguished  in  Felton  v.  Cincinnati,  37  C.  C.  A.  92,  95  Fed.  341,  holding  les 
sor  of  railroad  not  chargeable  with  cost  of  rebuilding  bridges. 
"Waiver   by   answer. 

Cited  in  Ryder  v.  Bateman,  93  Fed.  22,  questioning  whether  lack  of  posses- iui, 
by  complainant  on  bill  to  remove  cloud  from  title  is  waived  by  filing  of  ansvvci . 
Jurisdiction  of  equity. 

Cited  in  Chelsea  Sav.  Bank  v.  Ironwood,  130  Fed.  414.  upholding  jurisdiction 
of  equity  in  action  by  bondholders  against  city  and  receiver  to  enforce  equitable 
rights  of  bondholders  in  judgment  against  city  in  favor  of  receiver,  for  amount 
paid  for  invalid  bonds;  Fechteler  v.  Palm  Bros.  &  Co.  66  C.  C.  A.  336,  133  Fed. 
465,  holding  equity  having  assumed  jurisdiction  of  an  accounting  will  grant  a 
money  decree  under  a  general  prayer  for  relief:  West  Publishing  Co.  v.  Edward 
Thompson  Co.  100  C.  C.  A.  303,  176  Fed.  839,  holding  in  suit  for  infringement 
of  copyright  equity  having  assumed  jurisdiction  will  award  damages  at  time  of 
granting  injunction. 

34  L.  R.  A.  557,  RYDER  v.   KINSEY,  62  Minn.  85,  54  Am.   St.  Rep.   623,   64 

N.  W.  94. 
Presumptive  negligence. 

Cited  in  Isherwood  v.  H.  L.  Jenkins  Lumber  Co.  84  Minn.  425,  87  N.  W.  931, 
holding  fall  of  pile  of  scantling,  piled  without  cross  sticks  and  bulging  near  bot- 
tom, prima  fa«ie  evidence  of  want  of  care;  Lowe  v.  Salt  Lake  City,  13  Utah, 
97,  57  Am.  St.  Rep.  708,  44  Pac.  1050,  holding  owner  liable  for  injuries  to  one 
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lawfully  on  premises,  caused  by  fall  into  unprotected  and  unlighted  hatchway 
beside  path,  on  way  to  outhouse  at  night;  Cederberg  v.  Minneapolis,  St.  P.  & 
S.  Ste.  M.  R.  Co.  101  Minn.  105,  111  1ST.  W.  953,  as  to  doctrine  of  res  ipsa 
loquitur  applying:  Waller  v.  Ross,  100  Minn.  10,  12  L.R.A. (X.S.)  726,  117  Am. 
St.  Rep.  661,  110  N.  W.  252,  10  Ann.  Cas.  715.  holding  in  the  absence  of  any  issue 
as  to  nuisance  the  liability  of  the  owner  of  a  building  for  damages  to  a  traveler 
on  the  highway  caused  by  the  falling  of  an  awning  attached  to  that  building 
is  to  be  determined  upon  the  principles  of  negligence  in  accordance  with  the 
maxim  of  "res  ipsa  loquitur"  and  not  upon  the  doctrine  of  assurance  of  safety ; 
Gould  v.  Winona  Gas  Co.  100  Minn.  267,  10  L.R.A. (N.S.)  895,  111  X.  W.  254, 
as  to  burden  of  proof  of  negligence. 

Cited  in  footnotes  to  Esberg-Gunst  Cigar  Co.  v.  Portland,  43  L.  R.  A.  435, 
which  holds  bursting  of  water  main  for  third  time  under  ordinary  pressure,  evi- 
dence of  negligence;  Wolf  v.  Downey,  51  L.  R.  A.  242,  which  denies  liability  of 
contractor  for  either  carpenter  or  mason  work  for  injury  from  fall  of  brick  from 
unknown  cause. 

Cited  in  note  (113  Am.  St.  Rep.  1010)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 

Distinguished  in  Kletschka  v.  Minneapolis  &  St.  L.  R.  Co.  80  Minn.  241,  83 
N.  W.  133,  holding  negligence  not  presumable  where  injury  results  from  unex- 
pected fall  of  earth  from  side  of  ditch  where  employee  is  working. 
Liability    for    unsafe    premises. 

Cited  in  Greene  v.  Seattle  Athletic  Club,  60  Wash.  307,  32  L.R.A.(X.S.)  719, 
111  Pac.  157,  upholding  judgment  sustaining  motion  for  nonsuit  in  action  for 
injury  by  breaking  of  balcony  railing,  brought  against  person  who  rented  for 
one  night  new  armory  building  for  purpose  of  giving  exhibition. 

Cited  in  notes    (36  L.R.A. (X.S.)    1172)    on  liability  for  injuries  from  matter 
precipitated   upon   adjoining   property;     (123   Am.   St.   Rep.   568)    on   duty   and 
liability    of    land   owners   to   adjoining   proprietors. 
For   falling-  walls. 

Cited  in  Patterson  v.  Jos.  Schlitz  Brewing  Co.  16  S.  D.  40,  91  N.  W.  336, 
holding  under  statute  declaring  one  responsible  for  injury  to  another  by  his 
want  of  ordinary  care  in  the  management  of  his  property,  the  owner  though 
1)  a  vino  no  actual  notice  or  knowledge  of  the  defect  in  his  building,  may,  because 
cf  his  failure  to  exercise  proper  care  in  ascertaining  its  condition,  be  responsi- 
ble for  injury  from  its  fall. 

Cited  in  footnotes  to  Lauer  v.  Palms,  58  L.  R.  A.  67,  which  holds  owner  liable 
for  injury  by  fall  of  walls  left  standing  after  fire:  Waterhouse  v.  Joseph  Schlitz 
Brew.  Co.  48  L.  R.  A.  157,  which  holds  liable,  purchaser  continuing  to  use,  or 
permit  use  of,  negligently  constructed  building;  Ainsworth  v.  Lakin,  57  L.  R.  A. 
132.  which  denies  obligation  of  owner  to  remove  or  protect  walls  left  standing 
after  fire  until  after  reasonable  time  to  investigate. 

Distinguished  in  Kitchen  v.  Carter,  47  Xeb.  782,  66  X.  W.  855,  reversing  ver- 
dict for  plaintiff  where  injury  was  caused  during  fire  by  fall  of  walls  sufficient 
to  maintain  building  in  usual  condition. 

34  L.  R.  A.  564,  PHILADELPHIA  USE  OF  McCAXX  v.   PHILADELPHIA  4 

R.  R.  CO.  177  Pa.  292,  35  Atl.  610. 
Liability  of  right  of  way  to  :i--i-->m.-  n  t . 

Followed  without  opinion  in  Philadelphia  use  of  Pugh  v.  Philadelphia  &  R- 
R.  Co.  177  Pa.  300,  35  Atl.  1133. 

Cited  in  Philadelphia  v.  Philadelphia,  G.  &  X.  R.  Co.  32  Pa.  Co.  Ct.  535,  15 
L.R.A.  Au.  Vol.  IV.  — 74 
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Pa.  Dist.  R.  395,  holding  city  cannot  collect  from  railroad  company  for  paving 
street  running  beside  its  roadbed;  Philadelphia  v.  Philadelphia  &  R.  R.  Co.  38 
Pa.  Super.  Ct.  531,  holding  roadbed  of  public  railroad  is  not  real  estate  within 
meaning  of  statute  subject  to  assessment  for  local  and  municipal  claims. 

Cited  in  footnotes  to  Chicago,  R.  I.  &  P.  R,  Co.  v.  Ottumwa,  51  L.  R.  A.  763, 
which  denies  liability  of  railroad  running  alongside  of  street  to  street-paving 
assessment;  Cincinnati,  L.  &  N.  R.  Co.  v.  Cincinnati,  49  L.  R.  A.  566,  which 
denies  right  t»  assess  entire  cost  of  land  taken  for  highway,  on  remaining  land 
of  same  owner;  Storrie  v.  Houston  City  Street  R.  Co.  44  L.  R.  A.  716,  which 
holds  street  railway  company  required  to  pave  between  rails  and  6  inches  each 
side. 

Cited  in  notes  (57  L.  R.  A.  47)  on  taxation  of  corporate  franchises  in  United 
States;    (58  L.R.A.  382)    on  who  is  liable  for  expense  of  drainage;    (12  L.R.A. 
(N.S.)    115)    on  liability  of  railroad  right  of  way  to  assessment  for  local  im- 
provements. 
Power  to  compel  railroad  company  to  pave  street. 

Cited  in  Mt.  Joy  v.  Harrisburg,  P.  &  Mt.  J.  &  L.  R.  Co.  8  Northampton  Co. 
Rep.  250,  19  Lane.  L.  Rev.  218,  upholding  power  of  borough  to  compel  railroad 
company  to  pave  street  in  front  of  its  property. 

34  L.  R.  A.  567,  WHITE  v.  MEADVILLE,  177  Pa.  643,  35  Atl.  693. 
Municipal    water    -work*    and    lighting;    plants Power    to    construct. 

Cited  in  Hughes  v.  Parnassus,  23  Pa.  Co.  Ct.  201,  upholding  power  of  borough 
to  construct  waterworks  under  general  borough  law,  though  not  expressly  au- 
thorized; Pittsburg  v.  Consolidated  Gas  Co.  34  Pa.  Super.  Ct.  380,  holding  right 
of  city  to  lay  water  main  in  street  already  occupied  by  pipes  of  gas  company 
is  not  superior  to  existing  right  of  gas  company;  Manheim  v.  Manheim  Water  Co. 
229  Pa.  181,  78  Atl.  93,  27  Lane.  L.  Rev.  329,  holding  that  where  water  company's 
property  may  be  taken  by  city  at  certain  price,  legislature  cacnnot  thereafter 
pass  act  providing  for  appointment  of  appraisers  to  fix  price  which  company  is 
bound  to  accept;  Re  Manheim  Borough,  27  Lane.  L.  Rev.  325,  holding  that 
statute  which  amounts  to  virtual  confiscation  of  rights  of  water  company  is 
unconstitutional. 
—  Effect  of  supply  by  private  company. 

Cited  in  Metzger  v.  Beaver  Falls,  178  Pa.  4,  35  Atl.  1134,  enjoining  erection 
of  water  works  by  borough  already  supplied  under  contract  with  company  or- 
ganized for  that  purpose;  Tyrone  Gas  &  Water  Co.  v.  Tyrone,  195  Pa.  578,  46 
Atl.  134,  restraining  erection  of  plant  by  borough  where  contract  with  water 
company  implied  from  acceptance  of  its  supply  and  levy  of  water  tax  to  meet 
charges;  Troy  Water  Co.  v.  Troy,  200  Pa.  456,  50  Atl.  259,  holding  that  failure 
of  company  to  supply  in  accordance  with  contract  does  not  give  borough  right 
to  erect  independent  works;  Carlisle  Gas  &  Water  Co.  v.  Carlisle  Water  Co. 
188  Pa.  53  43  W.  N.  C.  110,  41  Atl.  321,  holding  contract  by  borough  with  second 
water  company  for  supply  void  though  stock  and  management  of  first  relin- 
quished; Bennett  Water  Co.  v.  Millvale,  200  Pa.  617,  50  Atl.  155,  holding  company 
holding  contract  for  supply  of  water  to  borough  entitled  to  damages  against 
latter  for  building  and  operating  independent  works;  Southwest  Missouri  Light 
Co.  v.  Joplin,  101  Fed.  29,  enjoining  municipality  from  operating  public  electric 
light  plant  in  competition  with  private  plant  previously  erected  under  franchise 
granted  by  city;  Carlisle  Gas  &  Water  Co.  v.  Carlisle  Water  Co.  182  Pa.  20,  37 
Atl.  821,  enjoining  corporation  organized  under  general  incorporation  law  from 
operating  in  borough  already  supplied  by  water  company  under  special  contract ; 
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Baily  v.  Philadelphia,  20  Pa.  Co.  Ct.  180,  6  Pa.  Dist.  R.  732,  holding  lease  grant- 
ing exclusive  -  right  to  supply  gas  to  municipality  not  void  in  toto,  whether  ex- 
clusive feature  valid  or  not;  Schroeder  v.  Scranton  Gas  &  Water  Co.  20  Pa.  Su- 
per. Ct.  258,  denying  power  of  municipal  corporation,  under  statute,  to  regulate 
water  rates  of  private  company;  Saltsman  v.  Olds,  215  Pa.  341,  64  Atl.  539, 
on  absence  of  right  of  city  to  control  waterworks  vested  in  corporation;  Penn- 
sylvania Water  Co.  v.  Pittsburg,  226  Pa.  628,  75  Atl.  945,  39  Pittsb.  L.  J.  N.  S. 
180,  enjoining  city  from  extending  its  waterworks  into  annexed  borough  which 
had  granted  water  company  right  to  use  streets  in  supplying  water  without 
limit  as  to  time;  Harrisburg  v.  Pennsylvania  R.  Co.  33  Pa.  Co.  Ct.  646,  holding 
railroad  company  not  permitted  to  convey  or  supply  water  for  others  than  itself 
in  city  having  exclusive  right  to  supply  water. 

Cited  in  footnotes  to  North  Springs  Water  Co.  v.  Tacoma,  47  L.  R.  A.  214, 
which  sustains  city's  right  to  build  own  water  works  after  granting  franchise 
to  water  company;  Helena  Consolidated  Water  Co.  v.  Steele,  37  L.  R.  A.  412, 
which  holds  statute  allowing  city  to  acquire  water  plant  only  by  purchase  from 
private  parties  void. 

Cited  in  notes  (50  L.  R,  A.  145)  on  privilege  of  using  streets  as  a  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts;  (61 
L.  R.  A.  34,  38)  on  establishment  and  regulation  of  municipal  water  supply. 

Distinguished  in  Boyertown  Water  Co.  v.  Boyertown,  200  Pa.  404,  50  Atl.  189, 
and  Centre  Hall  Water  Co.  v.  Centre  Hall,  186  Pa.  81,  40  Atl.  153,  refusing  to 
enjoin  construction  of  water  works  by  borough  previously  supplied  by  company, 
but  not  under  contract  with  borough;  Philipsburg  Water  Co.  v.  Citizens'  Water 
Co.  189  Pa.  31,  41  Atl.  979,  holding  corporation  organized  under  general  corpo- 
ration law,  supplying  borough  without  special  contract,  not  entitled  to  injunc- 
tion against  rival  corporation,  where  8  per  cent  dividends  earned  for  five  years; 
Skaueateles  Waterworks  Co.  v.  Skaneateles,  184  U.  S.  366,  46  L.  ed.  591,  22 
Sup.  Ct.  Rep.  400;  Colby  University  v.  Canandaigua,  96  Fed.  453;  Thomas  v. 
Grand  Junction,  13  Colo.  App.  89,  56  Pac.  665;  North  Springs  Water  Co.  v. 
Tacoma,  21  Wash.  531,  47  L.  R.  A.  220,  58  Pac.  773,— holding  municipality  grant- 
ing to  private  family  franchise  not  exclusive  not  estopped  from  thereafter  con- 
structing municipal  water  works;  Bienville  Water  Supply  Co.  v.  Mobile,  95  Fed. 
542,  refusing  to  enjoin  erection  of  municipal  water  works  by  town  not  refusing 
to  pay  stipulated  rent  under  prior  nonexclusive  contract  with  private  company; 
Philipsburg  Water  Co.  v.  Philipsburg,  203  Pa.  565,  53  Atl.  347,  upholding  right 
of  borough  upon  expiration  of  contract  with  water  company,  to  contract  with 
another  company  for  supply,  where  first  company  had  forfeited  right  of  ex- 
clusive privilege;  Mitchell  v.  Tul^a  Water,  Light,  Heat  &  P.  Co.  21  Okla.  263, 
95  Pac.  961,  holding  grant  by  ordinance  of  exclusive  privilege  to  use  streets  of 
city  for  certain  purposes,  excludes  right  of  city  to  use  streets  for  same  pur- 
poses or  to  grant  such  privilege  to  other  persons  or  companies. 

Disapproved  in  Farmers'  Loan  &  T.  Co.  v.  Sioux  Falls.  131  Fed.  900,  holding 
city   authorized  by  constitution  and  statutes  to  construct  and   operate  its  own 
vaterwords  may  do  so  although   it  has  granted  water  franchise  to  private  par 
ties  and  contracted  with  them  as  to  water  supply. 
Remedies   available    to   municipality    for   breach    of   contract. 

Cited  in  Tyrone  Gas  &  Water  Co.  v.  Burley,  19  Pa.  Super.  Ct.  354,  holding 
members  of  borough  committee  turning  on  water  from  plugs  of  private  water 
company,  illegally  and  by  force,  liable  for  statutory  penalty:  White  Haven  v. 
White  Haven  Water  Co.  209  Pa.  170.  58  Atl.  159.  holding  that  constitutional 
inhibition  of  legislation  impairing  contracts  works  to  protect  public  in  its  con- 
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tract  rights  with  public  service  corporations  as  well  as  to  protect  corporations 

in  their  franchise  rights. 

Construction   of   contemporary   statutes. 

Cited  in  Sprague  v.  Baldwin,  18  Pa.  Co.  Ct.  572,  dictum  that  compulsory  edu- 
cation act  and  act  for  compulsory  vaccination  of  school  children  should  be- 
harmoniously  construed;  Brooke  v.  Kaufman,  6  Pa.  Uist.  R.  514,  construing 
statutes  of  May  4  and  23,  1889,  to  impose  lien  for  two  years  after  levy  and  as- 
sessment of  taxes,  and  thereafter  until  paid,  if  necessary  steps  of  entry  and 
revival  taken;  Eckerson  v.  Des  Moines,  137  Iowa,  489,  115  X.  W.  177,  holding 
where  two  acts  supposed  to  be  in  conflict  are  enacted  by  same  legislature  they 
should  be  construed  to  give  effect  to  each  if  possible;  Re  Portland  Water  &  P. 
Co.  29  Pa.  Co.  Ct.  183,  13  Pa.  Dist;.  R.  660,  holding  contemporary  statutes  rela- 
tive to  water  companies  are  to  be  so  construed  as  to  give  effect  to  each  if 
possible;  Pennsylvania  Trust  Co.  v.  Jones,  35  Pa.  Super.  Ct.  56,  construing  con- 
temporary statutes  concerning  registration  of  taxes  to  preserve  tax  lien  so  as 
to  give  effect  to  each:  Philadelphia  v.  Sciple,  31  Pa.  Super.  Ct.  71,  holding  pro 
visions  of  later  of  two  statutes  passed  at  same  session  of  legislature,  so  far  as 
repugnant  to  provisions  of  earlier  statute,  supply  place  of  earlier  act:  as  to 
other  provisions  presumption  is  that  legislature  intended  to  leave  earlier  act 
in  force;  Windham  Twp.  Poor  Dist.  v.  Colley  Twp.  Poor  Dist.  16  Pa.  Dist.  R. 
385,  32  Pa.  »Co.  Ct.  272,  holding  design  of  legislature  in  passing  two  acts  relative 
to  removal  of  poor  and  indigent  persons  was  to  provide  alternative  modes  of 
securing  removal. 
Contract  binding;  municipality. 

Cited  in  Penn  Iron  Co.  v.  Lancaster,  25  Pa.  Super.  Ct.  483,  holding  city 
supplying  private  consumer  with  water  under  special  contract  of  long  standing 
could  not  change  price  per  annum  in  middle  of  year  after  accepting  payment  of 
half-yearly  rent;  Wilkinsburgh  v.  Pennsylvania  Water  Co.  39  Pittsb.  L.  J.  N.  S. 
138,  holding  that  under  act  of  1874,  contract  with  water  company  might  be 
reformed  as  to  rates  to  meet  changed  conditions  and  circumstances. 
Divestment  of  rights  by  repeal  of  statute. 

Cited  in  CarnelPs  Estate,  26  Montg.  Co.  L.  Rep.  90,  holding  that  rights  vested 
in  individuals  by  authority  of  statute  cannot  be  divested  by  its  repeal. 

34  L.  R,  A.  572,  NORTHERN  C.  R.  CO.  v.  HARRISBURG  &  M.  ELECTRIC  R. 

CO.  177  Pa.  142,  35  Atl.  624. 

Remittitur  for  issuance  of  injunction  in  180  Pa.  11,  36  Atl.  321. 
Rig-lit    to    cross   railway. 

Cited  in  Cumberland  Valley  R.  Co.  v.  HarrisJ^irg  &  M.  Electric  R.  Co.  177  Pa. 
158,  35  Atl.  1133.  enjoining  construction  of  street  railway  beneath  superstructure 
of  steam  railway  without  consent,  at  point  not  public  highway;  Speese  v.  Schuyl 
kill  River  East  Side  R.  Co.  23  Pa.  Co.  Ct.  22,  8  Pa.  Dist.  R.  587,  44  W.  N.  C.  497. 
enjoining  construction  of  overhead  bridge  without  consent  by  grantor  of  right  of 
way,  for  purpose  of  access  to  premises;  Trenton  Cut-Off  R.  Co.  &  Pennsylvania  R. 
Co.  v.  Newtown  Electric  Street  R,  Co.  8  Pa.  Dist.  R,  551,  denying  right  of  electric 
railway  company  to  take  land  of  railway  company  on  each  side  of  actual  crossing, 
without  its  consent,  although  it  is  used  as  public  highway;  Pennsylvania  R.  Co. 
v.  Glenwood  &  D.  Electric  Street  R.  Co.  41  W.  N.  C.  444,  holding  steam  railway 
company  estopped  to  enjoin  construction  of  overhead  crossing  by  electric  railway, 
where  grade  crossing  objected  to  and  purchase  of  land  for  bridge  encouraged. 
Pennsylvania  R.  Co.  v.  Inland  Traction  Co.  25  Pa.  Super.  Ct.  127,  Affirming  18 
Montg.  Co.  L.  Rep.  135,  holding  statutory  right  of  street  railway  to  cross  rail 


1173  L.  R.  A.  CASES  AS  AUTHORITIES.  [34  L.R.A.  575 

road  is  not  exercisable  at  points  other  than  upon  public  highway  without  con- 
sent of  railroad  company;  Speese  v.  Schuylkill  River  East  Side  R.  Co.  10  Pa. 
Dist.  R.  522,  holding  overhead  bridge  across  railroad  cannot  be  constructed  or 
maintained  by  owner  of  lot  crossed  by  its  right  of  way  without  consent  of 
railroad  company;  Allen  Street  R.  Co.  v.  Lehigh  &  N.  E.  R.  Co.  17  Pa.  Dist.  R. 
811,  11  North.  Co.  Rep.  184,  holding  street  railway  built  upon  private  property 
cannot  cross  track  of  railroad  company  without  latter's  consent;  Cumberland 
Valley  &  W.  R.  Co.  v.  Chambersburg  &  G.  Electric  R.  Co.  15  Pa.  Dist.  R.  966, 
32  Pa.  Co.  Ct.  293,  37  Pittsb.  L.  J.  N.  S.  25,  holding  railroad  company  which 
does  not  own  fee  in  its  right  of  way  cannot  prevent  construction  of  electric 
railway  crossing  twenty-two  feet  along  surface;  Pennsylvania  R.  Co.  v.  Parkers- 
burg  &  C.  Street  R.  Co.  26  Pa.  Super.  Ct.  165,  on  crossing  of  track  of  steam 
railroad  by  street  railway;  Pottstown  Pass.  R.  Co.  v.  Trappe  &  L.  Electric  Street 
R.  Co.  21  Montg.  Co.  L.  Rep.  158,  holding  that  street  railway  may  establish 
grade  crossing  over  another  railway  where  it  intersects  a  highway  although 
there  is  no  highway  crossing  another  highway  at  said  point. 

Cited  in  footnotes  to  Chester  Traction  Co.  v.  Philadelphia,  W.  &  B.  R.  Co.  44  L. 
R.  A.  269,  which  holds  imperious  necessity  for  additional  street  railway  crossing 
over  railroad  not  shown  by  increase  of  traffic  preventing  quick  movement  of  cars; 
Southern  R.  Co.  v.  Atlanta  R.  &  Power  Co.  51  L.  R.  A.  125,  which  sustains  right 
of  street  railway  to  cross  steam  railroad  tracks;  General  Electric  Co.  v.  Chicago, 
I.  &  L.  R.  Co.  58  L.  R.  A.  231,  which  sustains  right  of  railroad  company  to  injunc- 
tion against  construction  under  invalid  ordinance,  of  street  railway  which  would 
specially  injure  former  company. 
—  Interest  in  right  of  way. 

Cited  in  Philadelphia  &  T.  R.  Co.  v.  Philadelphia  &  B.  Pass.  R.  Co.  6  Pa.  Dist. 
R.  278.  holding  interest  of  railway  in  land  covered  by  its  right  of  way  sufficient 
to  support  action  against  party  obstructing  access  thereto  from  highwawy; 
Pittock  v.  Central  District  &  Printing  Teleg.  Co.  31  Pa.  Super.  Ct.  594,  holding 
railroad  company  cannot  grant  telephone  company  right  to  erect  poles  on  its 
right  of  way. 
Grade  crossing-;  cost  of  construction. 

Cited  in  Perkiomen  R.  Co.  v.  Collegeville  Electric  Street  R.  Co.  14  Montg.  Co. 
L.  Rep.  21,  authorizing  trolley  railway  crossing  at  grade  over  steam  railroad  track 
whfre  cost  of  other  crossing  would  prevent  its  construction. 

34  L.  R.  A.  575,  OAKFORD  v.  NIXON,  177  Pa.  76,  35  Atl.  588. 
Lease. 

Cited  in  Henry  v.  Wanamaker,  45  Pa.  Super.  Ct.  352,  on  question  as  to 
whether  contract  with  bill  posting  company  for  use  of  fence  for  advertising  pur- 
poses is  lease;  Ellworth  v.  Witmer,  28  Lane.  L.  Rev.  29,  holding  that  tenant  is 
liable  for  rent  of  farm  less  proportionate  allowance  for  what  he  did  not  get, 
where  owner  leased  it  to  tenant  but  retained  possession  of  part  thereof. 
Eviction. 

Cited  in  Walters  v.  Transue,  6  Northampton  Co.  Rep.  408,  holding  eviction  ques- 
tion for  jury  where  landlord  erects  fence  excluding  tenant  from  portion  of  leased 
premises;  McSorley  v.  Allen,  36  Pa.  Super.  Ct.  273,  holding  failure  of  land- 
lord to  furnish  heat  and  light  to  tenant  in  winter,  as  agreed,  is  substantial 
eviction. 
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34  L.  R.  A.  577,  VAN  STEUBEN  v.  CENTRAL  R.  CO.  178  Pa.  367,  35  Atl.  992. 

Judgment  for  plaintiff  affirmed  on  second  appeal  in  185  Pa.  293,  39  Atl.  1118. 
Validity  of  railroad  lease*. 

Cited  in  Hanlon  v.  Philadelphia  &  W.  C.  Turnp.  Road  Co.  182  Pa.  121,  40  W.  N. 
C.  523,  37  Atl.  943,  holding  exemption  of  lessor  of  railroad  by  lessee,  from  liability 
for  injuries,  unavailing  as  defense  in  absence  of  statutory  authority  for  such 
contract;  Moorshead  v.  United  R.  Co.  203  Mo.  171,  100  S.  W.  611,  Affirming  119 
Mo.  App.  582,  96  S.  W.  261,  opinion  of  lower  court  on  lease  of  lines  by  rail- 
road; Com.  ex  rel.  Atty.  Gen.  v.  Pittsburg,  J.  E.  &  E.  R.  Co.  32  Pa.  Co.  Ct. 
405;  Com.  ex  rel.  Atty.  Gen.  v.  Altoona  &  P.  Connecting  R.  Co.  22  Pa.  Co.  Ct. 
455, — holding  railroad  lease  or  assignment  without  express  authority  of  law  is 
against  public  policy  and  void;  Siegworth's  Estate,  37  Pittsb.  L.  J.  N.  S.  100, 
holding  that  without  authority  of  law  railroad  company  cannot  assign  or  lease 
its  property;  Kaufman  v.  Pittsburgh  &  C.  S.  R.  Co.  37  Pittsb.  L.  J.  N.  S.  44, 
holding  that  railroads,  the  ends  of  whose  lines  are  but  ten  feet  apart  are  con- 
necting lines  within  statute  relating  to  leasing  of  railroads. 

Cited  in  note  (44  L.  R.  A.  739,  742)  on  liability  of  lessor  of  railroad  for  injuries 
caused  by  negligence  of  another  company  using  road  under  lease,  license,  or  other 
contract. 

Distinguished  in  Pinkerton  v.  Pennsylvania  Traction  Co.  193  Pa.  235,  44  Atl. 
284,  Affirming  16  Lane.  L.  Rev.  118,  upholding  implied  statutory  power  of  traction 
railway  companies  to  lease  to  motor  power  companies;  Pittsburg,  J.  E.  &  E.  R. 
Co.  v.  Altoona  &  B.  C.  R.  Co.  196  Pa.  466,  46  Atl.  431,  refusing  to  declare  lease 
void  as  ultra  vires  between  parties,  where  executed  and  lessor  received  profits 
thereof. 
Public  policy. 

Cited  in  Northern  C.  R.  Co.  v.  Walworth,  193  Pa.  215,  44  Atl.  253,  holding  pur- 
chase of  noncompeting  road  by  railway  corporation  not  against  public  policy ;  Com. 
ex  rel.  Luden  v.  Kutz,  6  Pa.  Dist.  R.  574,  holding  auctioneer's  licenses  issuable  by 
county  treasurers  and  not  by  governor,  under  P.  L.  1874,  chap.  332;  Alexander 
v.  Reading  Belt  R.  Co.  11  Pa.  Dist.  R.  133,  on  inference  of  existence  of  legis- 
lative policy  with  regard  to  particular  subject. 
Class  legislation. 

Cited  in  Com.  v.  Morton,  23  Pa.  Co.  Ct.  387,  9  Pa.  Dist.  R.  133,  upholding  stat- 
ute relating  only  to  use  of  trademarks  or  trade  labels  by  labor  unions. 
Fires   caused  by  sparks   from   engine. 

Cited  in  Thomas  v.  New  York,  C.  &  St.  L.  R.  Co.  182  Pa.  542,  41  W.  N.  C.  146, 
38  Atl.  413,  admitting  evidence  of  other  fires  set  same  day  by  same  locomotive; 
Matthews  v.  Pittsburg  &  L.  E.  R.  Co.  18  Pa.  Super.  Ct.  15,  holding  negligence  for 
jury  where  evidence  tends  to  show  fire  caused  by  sparks  from  engine,  though  suffi- 
cient spark  arrester  provided;  John  Hancock  Ice  Co.  v.  Perkiomen  R.  Co.  224 
Pa.  78,  73  Atl.  393,  holding  evidence  tending  to  show  fire  was  started  by  certain 
locomotive  was  sufficient  to  send  case  to  jury  on  question  of  negligence  of  rail- 
road company  also  that  evidence  warranting  submission  of  such  case  is  affirma- 
tive evidence  showing  negligence  and  not  presumption  of  law;  Badman  v.  Penn- 
sylvania R.  Co.  42  Pa.  Super.  Ct.  536,  upholding  verdict  of  jury  in  action  against 
railroad  to  recover  damages  for  destruction  of  building  by  fire. 

Cited  in  note  (32  L.R.A. (N.S.)  1156)  on  admissibility  of  evidence  of  condi- 
tion before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 
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34  L.  R.  A.  581,  HAY  v.  PETERSON,  6  Wyo.  419,  45  Pac.  1073. 
Account    books   as    evidence. 

Cited  in  Lewis  v.  England,  14  Wyo.  142,  2  L.R.A.  ( N.S. )  406,  82  Pac.  869, 
holding  cash  entries  appearing  in  general  course  of  accounts  as  part  of  regular 
course  of  business  transacted  are  competent  evidence. 

Cited  in  footnote  to  Manchester  Assur.  Co.  v.  Oregon  R.  &  N.  Co.  69  L.R.A. 
475,  which  holds  that  no  objection  will  lie  to  use  as  evidence  of  a  memorandum 
book  which  has  previously  been  introduced  in  evidence  without  objection. 

Cited  in  notes  (52  L.  R.  A.  552,  573,  576)  on  party's  books  of  account  as  evi- 
dence in  his  own  favor;  (52  L.  R.  A.  710)  on  what  is  provable  by  books  of  ac- 
count; (2  L.R.A. (N.S.)  464)  on  admissibility  of  account  books  in  evidence  in 
case  of  loans  or  payments  by  party  whose  books  offered;  (16  Eng.  Rul.  Cas. 
205)  on  running  of  limitations  against  open  account. 
Presumption  from  spoliation  of  evidence. 

Cited  in  footnotes  to  Western  &  A.  R,  Co.  v.  Morrison,  40  L.  R.  A.  84,  which 
holds  request  to  charge  that  production  of  defendant's  employee  in  court  for  exam- 
ination by  plaintiff  overcomes  any  presumption  from  defendant's  failure  to  intro- 
duce him,  properly  refused;  McHugh  v.  McHugh,  41  L.  R.  A.  80ft,  which  holds  at- 
tempt to  procure  false  testimony  or  corrupt  jurors  admissible  to  raise  presump- 
tion against  guilty  parties. 
Burden  of  proof. 

Cited  in  McClanahan  v.  St.  Louis  &  S.  F.  R.  Co.  147  Mo.  App.  413,  126  S.  W. 
535.  holding  that  failure  of  plaintiff  in  negligence  action  to  call  physician  who 
attended  her  was  strong  circumstance  against  her. 

Cited  in  footnote  to  Tucker  v.  State,  46  L.  R.  A.  181,  which  holds  person  wrong- 
fully killing  another  with  deadly  weapon  has  burden  of  proving  justification  or 
legal  excuse  in  action  for  damages. 
Admissions  ns   evidence. 

Distinguished  in  Horn  v.  State,  12  Wyo.  124,  73  Pac.  705,  holding  instruction 
that  confessions  of  prisoner  out  of  court  are  doubtful  species  of  evidence  and 
should  be  acted  upon  by  jury  with  great  caution  properly  refused  considering 
circumstances  of  confessions  and  other  instructions  given. 

34  L.  R.  A.  593,  PETERSON  v.  ATLANTIC  CITY  R.  CO.  177  Pa.  335,  35  Atl.  621. 
Review  of  exercise  of  discretion. 

Cited  in  Smith  v.  Times  Pub.  Co.  178  Pa.  511,  35  L.  R.  A.  834,  36  Atl.  296,  re- 
versing for  excessive  damages  where  motion  for  new  trial  denied  in  lower  court; 
Ke  Huntingdon  County  Line,  11  Pa.  Super.  Ct.  394,  overruling  action  of  trial  court 
in  ordering  hearing  on  exceptions  alleging  matters  of  fact,  on  same  day  presented, 
without  opportunity  to  meet  new  facts  by  testimony;  Stretch  v.  Montezuma 
Min.'Co.  29  Xev.  169,  86  Pac.  445,  opening  default  of  foreign  corporation  which 
was  not  guilty  of  inexcusable  delay  where  court  below  had  refused  to  set  it 
aside. 

34  L.  R,  A.  595,  BENNETT  v.  EASTERN  BLDG.  &  L.  ASSO.  177  Pa.  233,  55  Am. 

St.  Rep.  723?  35  Atl.  684. 
l.n  v»    governing   contract    with    nonresident. 

Cited  in  Elmira  Mut.  Bldg.  &  L.  Asso.  v.  Wahoo  Tribe  No.  119,  L  0.  R,  M.  9 
Kulp,  489,  and  People's  Bldg.  &  L.  &  Sav.  Asso.  v.  Berlin,  201  Pa.  4,  88  Am.  St. 
Rep.  764,  50  Atl.  308,  holding  foreign  usury  laws  control  loan  through  agent  to 
resident  debtor  on  property  situated  in  forum,  where  debt  payable  at  foreign  office ; 
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Mutual  Guarantee  Bldg.  &  L.  Asso.  v.  Fallen,  4  Lack.  Legal  News.  352,  21  Pa. 
Co.  Ct.  618,  holding  loan  by  corporation  organized  under  foreign  laws,  but  doing 
principal  business  in  forum,  governed  by  foreign  usury  laws,  where  so  stipulated 
in  bond;  Russell  v.  Pierce,  121  Mich.  212,  80  N.  W.  118,  and  United  States  Sav. 
&  L.  Co.  v.  Shain,  8  X.  D.  141,  77  N.  W.  1006,  foreclosing  mortgage  securing  loan 
by  foreign  association  to  resident  secured  on  local  property,  where  not  usurious 
under  foreign  law  expressly  stipulated  to  govern:  Baltimore  Bldg.  &  L.  Asso.  v. 
Titlow,  19  Pa.  Co.  Ct.  521,  enforcing  premium  and  interest  on  loan  by  foreign 
building  association  to  resident,  where  made  payable  at  foreign  office  and  foreign 
law  permits  charge:  Neal  v.  New  Orleans  Loan,  Bldg.  &  Sav.  Asso.  100  Tenn.  614, 
46  S.  W.  755,  refusing  to  cancel  unmatured  mortgage  to  secure  loan  by  foreign 
association,  payable  at  foreign  office,  though  loan  and  lawful  intorot  under  laws 
of  forum  repaid :  Guarantee  Sav.  Loan  &  Invest.  Co.  v.  Alexander,  96  Fed.  873. 
foreclosing  mortgage  on  property  in  forum  given  to  secure  loan  by  foreign  a— <n -i- 
ation,  where  not  usurious  under  foreign  law  where  payable;  Manship  v.  Xew  South 
Bldg.  &  L.  Asso.  110  Fed.  859,  holding  foreign  law  governs  usury  of  fixed 
premium  on  loan  by  foreign  association  to  domestic  debtor,  where  pay- 
able at  foreign  office  though  payment  to  local  agents  permitted  for  con- 
venience; McKean  v.  New  York  Nat.  Bldg.  &  L.  Asso.  24  Pa.  Co.  Ct.  459.  holding 
member  of  foreign  building  association  not  entitled  to  attachment  for  nonpayment 
of  stock  maturing  at  fixed  time,  where  foreign  law  provides  for  maturity  only 
when  earnings  bring  stock  to  par;  United  States  Sav.  &  L.  Co.  v.  Beckley.  1.'57  Ala. 
122,  62  L.  R.  A.  40,  97  Am.  St.  Rep.  19,  33  So.  934,  holding1  note  and  mortgage 
given  to  foreign  loan  association  to  be  contracts  of  state  where  such  mortgagee 
resides;  Healy  v.  Eastern  Bldg.  &  L.  Asso.  17  Pa.  Super.  Ct.  394.  holding  con- 
tract made  and  performable  in  certain  state  is  contract  of  such  state:  Midland 
Sav.  &  L.  Co.  v.  Solomon,  71  Kan.  187,  79  Pac.  1077,  holding  contract  with 
foreign  loan  association  expressly  providing  it  should  be  governed  by  laws  of 
certain  state  was  so  governed  and  that  it  was  valid,  since  it  was  not  subject  to 
defense  of  usury  in  such  state;  McKean  v.  New  York  Nat.  Bldg.  &  L.  Asso.  10 
Pa.  Dist.  R.  198,  holding  contract  with  foreign  building  and  loan  association  is 
governed  by  law  of  place  where-  moneys  due  upon  it  are  payable:  Land  Title 
&  T.  Co.  v.  Fulmer.  24  Pa.  Super.  Ct.  258,  holding  loan  by  domestic  corporation 
as  trustee  for  a  foreign,  secured  by  bond  and  mortgage  on  land  within  state  and 
assignment  of  shares  of  stock  of  such  foreign  corporation,  contract  to  be  per- 
formed and  loan  paid  in  state,  is  domestic  contract:  Fidelity  Sav.  Asso.  v.  Bank 
of  Commerce,  12  Wyo.  354,  75  Pac.  448,  holding  general  rule  is  that  contracts 
are  governed  by  law  of  place  of  performance. 

Cited  in  footnotes  to  National  Mut.  Bldg.  &  L.  Asso.  v.  Brahan,  57  L.  R,  A.  793, 
which  holds  usury  in  loan  by  foreign  loan  association  to  resident,  secured  by 
mortgage  on  land  in  state,  determined  by  local  law;  Washington  Nat.  Bldg.  Loan 
&  Invest.  Asso.  v.  Stanley,  58  L.  R.  A.  810.  which  holds  contract  treated  as  domes- 
tic, where  application  for  loan  made  to  association  doing  business  in  state,  through 
resident  agent,  secured  by  mortgage  on  land  in  state,  where  money  also  used. 

Cited  in  notes  (55  L.  R.  A.  950)  on  whether  lex  rei  si  to:  with  respect  to  inter- 
est and  usury  necessarily  controls  in  action  to  foreclose  real  estate  mortgage; 
(62  L.R.A.  65,  71)  on  conflict  of  laws  as  to  interest  and  usury:  (55  Am.  St. 
Rep.  46,  48,  50)  on  place  of  contract;  (55  Am.  St.  Rep.  778)  on  enforcement  of 
contract  outside  of  jurisdiction  where  made. 

Distinguished  in  Beso  v.  Eastern  Bldg.  &  L.  Asso.  16  Pa.  Super.  Ct.  226.  holding 
mortgage  of  property  situated  in  forum,  executed  by  resident  as  security  for  loan 
by  foreign  building  association,  governed  by  domestic  law;  Floyd  v.  National  Loan 
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&  Invest.  Co.  49  W.  Va.  344,  54  L.  R.  A.  543,  footnote  p.  536,  87  Am.  St.  Rep.  805, 
38   S.   E.   653,  enjoining  foreclosure  sale  under  mortgage  to   foreign,  association 
where  premium  on  loan  not  definite  and  certain  at  inception  as  required  by  do- 
mestic law,  though  loan  payable  at  foreign  office. 
Usury    in    loans    by    building;    association. 

Cited  in  Peoples'  Bldg.  Loan  &  Sav.  Asso.  v.  Backus,  2  Herdman  (Neb.)  464,  89 
N.  W.  315,  holding  foreign  law  as  to  usury,  where  not  pleaded  nor  proved,  pre- 
presumed  to  be  same  as  that  of  forum;  Fidelity  Sav.  Asso.  v.  Bank  of  Com- 
merce, 12  Wyo.  351,  75  Pac.  448,  sustaining  contract  between  loan  association 
and  holder  of  stock  therein  whereby  company  loaned  stockholder  certain  sum 
secured  by  mortgage  on  realty  and  by  assignment  of  the  stock  and  member 
agreed  to  pay  interest  and  premium  upon  said  sum  and  monthly  payment  on 
shares. 

Cited  in  footnotes  to  Gray  v.  Baltimore  Bldg.  &  L.  Asso.  54  L.  R.  A.  217,  which 
holds  percentage  payable  to  loan  association  indefinitely  usurious,  though  called 
"premium;"  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley,  58  L.  R.  A. 
816,  which  holds  exaction  of  monthly  premium  which,  with  interest,  exceeds  legal 
rate,  unauthorized;  Pacific  States  Sav.  Loan  &  Bldg.  Co.  v.  Hill,  56  L.  R.  A.  163, 
which  holds  requirement  that  borrower  bid  for  stock  and  pay  dues  on  same,  device 
to  cover  usury;  Cramer  v.  Southern  Ohio  L.  &  T.  Co.  69  L.R.A.  415,  which  up- 
holds statute  empowering  loan  associations  to  collect  from  members  such  dues, 
fines,  interest,  and  premium  or  other  assessments  although  in  excess  of  legal 
interest  as  may  be  provided  for  in  the  constitution  and  by-laws. 

34  L.  R.  A.  597,  HARRISBURG  NAT.  BANK  v.  BRADSHAW,  178  Pa.  180,  35 

Atl.  629. 
Confession    of    judgment    by    married    woman. 

Cited  in  Stahr  v.  Brewer,  186  Pa.  625.  42  W.  N.  C.  357,  65  Am.  St.  Rep.  883,  40 
Atl.  1016,  holding  that  judgment  against  married  woman  on  her  judgment  note, 
should  not  be  stricken  off  where  no  defects  appear  of  record. 
Married   woman's   liability   in   relation   to   negotiable   paper. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 

34  L.  R.  A.  600,  HELLER  v.  ROYAL  INS.  CO.  177  Pa.  262,  35  Atl.  726. 
Rent    insurance. 

Cited  in  note    (16  L.R.A. (N.S.)    1055)   on  construction  of  rent  insurance. 

34  L.  R.  A.  602,  SCHWE1SS  v.  DISTRICT  COURT,  23  Nev.  226,  45  Pac.  289. 
Public   quasi    corporations. 

Cited  in  Hanson  v.  Cresco,  132  Iowa,  539,  109  N.  W.  1109,  holding  township 
is  not  municipal  but  quasi  corporation. 

34  L.  R.  A.  604,  Re  SPITZ  BROS.  8  N.  M.  622,  45  Pac.  1122. 

34  L.  R.  A.  609,  McCONNELL  v.  LEMLEY,  48  La.  Ann.  1433,  55  Am.  St.  Rep.  319, 

20  So.  887. 
Liability   of   landlord   for   Injuries   through    defect   of   premises. 

Followed  without  discussion  in  Prechter  v.  Lemley,  48  La.  Ann.  1440.  20  So. 
1019. 

Cited  in  Whitmore  v.  Orono  Pulp  &  Paper  Co.  91  Me.  309,  40  L.  R.  A.  380,  64 
Am.  Si.  Rep.  229,  39  Atl.  1032,  holding  lessor  of  pulp  mill  not  liable  to  employee 
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of  lessee  for  injuries  received  through  defective  digester  not  dangerous  unless 
used;  Brodtman  v.  Finerty,  116  La.  1107,  41  So.  329,  holding  third  person  must 
look  to  lessee  for  damages  due  to  defective  premises  and  not  to  lessor. 

Cited  in  footnotes  to  Texas  Loan  Agency  v.  Fleming,  44  L.  R.  A.  279,  which  de- 
nies liability  of  landlord  for  injury  to  persons  stepping  out  of  unguarded  door 
opening  into  space,  while  lessee  in  possession;  Smith  v.  State,  51  L.  R.  A.  772, 
which  denies  landlord's  liability  for  injury  to  subtenant's  child  from  defective  bal- 
ustrade on  porch;  Henson  v.  Beckwith,  38  L.  R.  A.  716,  which  denies  landlord's 
liability  for  injury  to  one  delivering  goods  to  tenant,  by  falling  into  elevator  well 
which  tenant  had  covenanted  to  repair ;  Towne  v.  Thompson,  46  L.  R.  A.  748,  which 
denies  boarding-house  lessor's  liability  to  tenant's  boarders  for  illness  from  un- 
sanitary condition  of  premises;  Barman  v.  Spencer,  44  L.  R.  A.  815,  which  holds 
landlord  liable  to  guest  of  tenant  for  leaving  well  open  and  unguarded :  Brady  v. 
Klein,  62  L.  R.  A.  909,  which  denies  right  of  action  by  licensee  of  tenant  on  land- 
lord's covenant  to  repair,  for  injury  due  to  defective  condition  of  premises. 

Cited  in  notes  (34  L.  R,  A.  825,  832)  on  liability  of  landlord  for  injury  to  ten- 
ant from  defect  in  premises;  (34  L.  R,  A.  562)  on  individual  liability  for  falling 
walls  or  buildings;  (17  L.R.A. (N.S.)  1161)  on  liability  of  owner  for  injury  to 
tenant's  guests  or  employees  by  defect  in  premises;  (92  Am.  St.  Rep.  509,  547) 
on  liability  to  third  persons  of  lessors  of  real  or  personal  property;  (3  L.R.A. 
(N.S.)  1101)  on  assumption  by  tenant's  employee  of  risk  of  unsafe  portions 
of  building  in  landlord's  possession. 

Overruled  in  Cristadoro  v.  Von  Behren,  119  La.  1028,  17  L.R.A.  ( N.S. )  1164, 
44  So.  852,  holding  owner  of  wharf  liable  to  guest  of  lessee  for  injury  due  to  its 
collapse. 

Cited   as  overruled  in  Frank  v.  Suthon,   159   Fed.   176,  holding  landlord   and 
owner  of  building  is   liable  in  damages  to  all   persons  lawfully  therein  for  in- 
juries   sustained   by    reason   of   its   dilapidated   condition   in   absence   of   lawful 
defense. 
Liability  of   third   persons   for    injuries   to  servants. 

Cited  in  note   (46  L.  R,  A.  83)    on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties. 
Liability    of   lessor   for   negligence   of   lessee. 

Cited  in  Muntz  v.  Algiers  &  G.  R,  Co.  Ill  La.  428,  64  L.  R.  A.  227,  100  Am.  St. 
Rep.  495,  35  So.  624,  holding  railroad  company  leasing  road  liable  for  negligence 
of  lessee. 

34  L.  R.  A.  615,  STENBERG  v.  WILLCOX,  96  Tenn.  163,  33  S.  W.  917. 

Rehearing  denied  in  96  Tenn.  328,  34  L.  R.  A.  832,  54  Am.  St.  Rep.  823,  33 
S.  W.  914. 
Liability  of  landlord  for  injuries  due  to  defects   in   premises. 

Cited  in  Willcox  v.  Hines,  100  Tenn.  539,  41  L.  R.  A.  278,  66  Am.  St.  Rep.  770. 
46  S.  W.  297.  upholding  recovery  by  guest  of  lessee  against  landlord  for  injury 
due  to  defective  condition  of  porch,  of  which  latter  could  have  been  aware  by 
exercise  of  reasonable  diligence :  Schwalbach  v.  Shinkle,  W.  &  K.  Co.  97  Fed.  484, 
holding  landlord  not  liable  for  injury  to  lessee's  employee,  due  to  defective  con- 
dition of  warehouse  of  which  lessee  had  notice  at  time  of  lease:  Lebensburger 
T.  Scofield,  12  L.R.A.(N.S.)  1028,  86  C.  C.  A.  105,  155  Fed.  86,  holding  owner 
not  liaWe  te  tenant  of  lower  floors  of  building  for  injury  due  to  defective 
•water  closet  above  where  plumbing  was  not  defective  at  time  of  letting. 

Cited  in  footnotes  to  Texas  Loan  Agency  v.  Fleming,  44  L.  R.  A.  279,  which  de- 
nies liability  of  landlord  for  injury  to  persons  stepping  out  of  unguarded  door 
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opening  into  space  while  lessee  in  possession;  Towne  v.  Thompson,  46  L.  R.  A.  748, 
which  denies  boarding-house  lessor's  liability  to  tenant's  boarders  for  illness  from 
unsanitary  condition  of  premises;  Smith  v.  State,  51  L.  R.  A.  772,  which  denies 
landlord's  liability  for  injury  to  subtenant's  child  from  defective  balustrade  on 
porch ;  Brady  v.  Klein,  62  L.  R.  A.  909,  which  denies  right  of  action  by  licensee  of 
tenant  on  landlord's  covenant  to  repair,  for  injury  due  to  defective  condition  of 
premises. 

Cited  in  notes  (34  L.R.A.  609)  on  landlord's  liability  for  injury  to  tenant's 
guests  and  servants  from  defect  in  premises;  (66  Am.  St.  Rep.  787)  on  liabil- 
ity of  landlord  letting  premises  in  defective  condition;  (15  Eng.  Rul.  C'as.  341, 
343)  on  liability  of  landlord  letting  premises  in  defective  condition;  (92  Am. 
St.  Rep.  513)  on  liability  to  third  persons  of  lessors  of  real  or  personal  prop- 
erty. 

Disapproved  in  Whitmore  v.  Orono  Pulp  &  Paper  Co.  91  Me.  308,  40  L.  R.  A. 
380,  64  Am.  St.  Rep.  229,  39  Atl.  1032,  holding  owner  not  liable  to  employee  of 
lessee  for  injury  due  to  defective  pulp  digester,  not  dangerous  unless  used,  and 
referring  with  approval  to  annotation  in  34  L.  R,  A.  615. 
Pa.ro!   evidence   of   contract. 

Cited  in  Lewis  v.  Turnley,  97  Tenn.  202,  36  S.  W.  872,  admitting  evidence  of 
contemporary  parol  contract  for  transfer  of  insurance  policies  to  vendee,  where 
purposely  omitted  from  deed. 

34  L.  R.  A.  620,  OTTENBERG  v.  CORNER,  22  C.  C.  A.  163,  40  U.  S.  App.  320,  76 

Fed.  263. 
Effect  of  state  decisions  in  Federal  courts. 

Cited  in  First  Nat.  Bank  v.  Glass,  25  C.  C.  A.  154,  49  U.  S.  App.  228,  79  Fed. 
709,  following  construction  of  Kansas  homestead  and  exemption  laws  by  state 
court;  Union  P.  R.  Co.  v.  Reed,  25  C.  C.  A.  394,  49  U.  S.  App.  233,  80  Fed.  239, 
following  state  decisions  on  admissibility  of  records  of  deeds  under  state  registra- 
tion laws. 
Findings  of  fact  l»>  trial  court. 

Cited  in  Denver  &  R.  G.  R.  Co.  v.  Ristine,  23  C.  C.  A.  14,  40  U.  S.  App.  579, 
77  Fed.  59,  sustaining  finding  of  trial  court  as  to  existence  and  terms  of  oral  con- 
tract, in  absence  of  obvious  error  in  law  or  serious  mistake  in  consideration  of 
evidence. 

34  L.  R.  A.  625,  RICHMOND  &  I.  COXSTR.  CO.  v.  RICHMOND,  N.  I.  &  B.  R.  CO. 
15  C.  C.  A.  289,  31  U.  S.  App.  704,  68  Fed.  105. 

Subsequent  appeal  by  intervener  in  Central  Trust  Co.  v.  Richmond,  N.  I.  &  B.  R. 
Co.  45  C.  C.  A.  61,  105  Fed.  804. 
Identity    of   corporations. 

Cited  in  White  v.  Pecos  Land  &  Water  Co.  18  Tex.  Civ.  App.  637,  45  S.  W.  207. 
holding  land  and  water  company  and  irrigation  company  not  identical  though 
organized  by  same  parties  and  operated  in  same  interest;  Chase  v.  Michigan 
Teleph.  Co.  121  Mich.  634,  80  N.  W.  717,  holding  company  purchasing  and  oper- 
ating plant  of  similar  company  not  liable  for  injury  to  employee  of  latter  where 
not  made  so  by  statute  or  purchase  agreement;  Postal  Teleg.  Cable  Co.  v.  Oregon 
Short  Line  R.  Co.  23  Utah,  481,  90  Am.  St.  Rep.  705,  65  Pac.  735,  holding  cor- 
poration de  facto  under  local  laws  entitled  to  local  condemnation  statutes  though 
foreign  corporation  controls  stock;  United  Mines  Co.  v.  Hatcher,  25  C.  C.  A.  47, 
49  U.  S.  App.  139,  79  Fed.  519,  holding  lessor  of  mining  property  not  liable  for 
debts  of  lessee  as  same  party,  though  lessee  by  agreement  organized  corporation, 
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stock  of  which  taken  entirely  by  lessor;  Bigelow  v.  Calumet  &,  H.  Min.  Co. 
94  C.  C.  A.  13,  167  Fed.  728,  holding  if  board  of  directors  of  one  corporation  be 
elected  by  another  corporation  controlling  majority  of  former's  stock,  they  re- 
main separate  corporations,  each  managed  presumably  in  its  own  interest;  Re 
Watertown  Paper  Co.  94  C.  C.  A.  528,  169  Fed.  256,  holding  fact  stockholders 
of  two  separately  chartered  corporations  are  identical,  that  one  owns  shares 
in  another,  and  they  have  mutual  dealings  will  not,  as  general  rule,  merge 
them  into  one,  or  prevent  enforcement  of  valid  claim  of  one  against  i'.-olvent 
estate  of  other;  Re  Hudson  River  Electric  Power  Co.  173  Fed.  950,  holding 
where  one  corporation  owns  stock  of  another  and  former's  officers  run  latter's 
business  the  one  does  not  become  agent  of  the  other, 
i.ii-n  law. 

Cited  in  Re  West  Norfolk  Lumber  Co.  112  Fed.  766,  holding  lien  for  supplies 
furnished  to  lumber  company  engaged  in  buying  and  selling  lumber  incidentally  to 
principal  business  of  preparing  rough  lumber  for  use,  enforceable  under  Federal 
bankruptcy  act  of  1898;  Cincinnati,  R.  &  M.  R.  Co.  v.  Shera,  36  Ind.  App.  317, 
73  N.  E.  293,  holding  one  furnishing  coal  to  generate  steam  for  steam  shovel 
used  in  construction  of  railroad  has  no  lien  upon  right  of  way  and  franchises 
of  railroad. 

Cited   in   note    (31    L.R.A.  (N.S.)    750)    on   materials   furnished   for   structure, 
but  not  actually  used,  as  basis  of  mechanics'  lien. 
Allowing   interest   after   receiver's   appointment. 

Cited  in  First  Nat.  Bank  v.  J.  I.  Campbell  Co.  52  Tex.  Civ.  App.  450,  114 
S.  W.  887,  holding  that  no  interest  should  be  allowed  to  be  paid  out  of  general 
fund  after  date  of  appointment  of  receiver  unless  there  is  surplus  to  be  returned 
to  stockholders. 

34  L.  R.  A.  634,  CARR  v.  STATE,  106  Ala.  35,  54  Am.  St.  Rep.  17,  17  So.  350. 
Imprisonment  for  debt. 

Cited  in  Ex  parte  Hollman,  79  S.  C.  14,  21  L.R.A.(N.S.)  246,  60  S.  E.  19,  14 
Ann.  Cas.  1105,  holding  term  "debt"  as  used  in  constitution  embraces  obliga- 
tions arising  out  of  contracts  and  excludes  liability  for  tort  and  for  fines  im- 
posed for  crime;  Ex  parte  Berry,  85  S.  C.  244,  67  S.  E.  225,  20  Ann.  Cas.  1344, 
holding  that  defendant  may  be  imprisoned  upon  execution  upon  judgment  in 
action  for  assault  and  battery. 

Cited  in  footnote  to  Second  Nat.  Bank  v.  Becker,  51  L.  R.  A.  860,  which  denies 
right  to  imprison  sureties  for  refusal  to  pay  judgment  against  principal. 

Cited  in  notes  (17  L.R.A.  (N.S.)  1140)  on  imprisonment  for  failure  to  pay 
alimony  as  imprisonment  for  debt;  (21  L.R.A.  (N.S.)  244)  on  constitutionality 
of  statute  providing  for  imprisonment  for  breach  of  contract  of  labor  or  rental; 
(21  L.R.A. (N.S.)  260)  on  constitutionality  of  statute  providing  for  imprison- 
ment or  beating  board  bill. 
Criminal  liability  for  fraud. 

Cited  in  footnote  to  State  v.  Eifert,  38  L.R.A.  485,  634,  which  holds  guilty, 
banker  failing  to  repudiate  son's  reception  of  deposit  after  bank's  insolvency 
known. 

Cited  in  notes  (31  L.R.A.  124)  on  criminal  liability  for  receiving  deposit  in 
bank,  knowing  of  its  insolvency;  (22  L.R.A. (N.S.)  267)  on  constitutionality  of 
statutes  penalizing  receiving  deposits  by  insolvent  bank. 

Distinguished  in  Chauncey  v.  State,  130  Ala.  73,  89  Am.  St.  Rep.  17,  30  So.  403, 
upholding  statute  making  it  crimin  offense  to  obtain  board  by  fraud;  Bailey 
v.  State,  161  Ala.  81,  49  So.  886,  holding  statute  making  it  crime  for  employee 
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to  obtain  money  under  contract  in  writing  with  intent  to  injure  or  defraud  his 
employer  is  constitutional;  Lamar  v.  State,  120  Ga.  314,  47  S.  E.  899,  holding 
criminal  statute  in  reference  to  performance  of  contracts  of  labor  is  consti- 
tutional; Youmans  v.  State,  7  Ga.  App.  109,  66  S.  E.  383,  holding  statute  im- 
posing penalty  upon  officers  of  bank  responsible  for  its  fraudulent  insolvency  is 
constitutional;  Ex  parte  Pittman,  31  Nev.  54,  22  L.R.  A.  ( N.S. )  271,  99  Pac. 
700,  sustaining  law  making  any  officer  or  agent  of  bank  as  individual  banker 
or  his  agent  who  receives  deposits  with  knowledge  of  bank's  insolvency  guilty  of 
embezzlement:  Ex  parte  Pittman,  31  Nev.  54,  22  L.R.A. (N.S.)  266,  99  Pac. 
700,  20  Ann.  Cas.  1319,  holding  that  statute  making  it  crime  to  receive  de- 
posits into  insolvent  bank  is  not  unconstitutional  as  special  law  for  punishment 
of  crime,  nor  as  class  legislation. 
Contempt  of  court. 

Cited  in  McKissack  v.  Voorhees,  119  Ala.  105,  24  So.  523,  denying  right 
to  imprison  party  for  failure  to  pay  over  money  charged  to  be  fraudulently  with- 
held from  creditors,  where  not  shown  to  be  in  his  possession  or  fraudulently  dis- 
posed of  after  suit,  to  avoid  court's  anticipated  order. 

Cited  in  note  (30  L.R.A. (N.S.)  1001)  on  inability  to  pay  alimony  as  defense 
to  contempt. 

34  L.  R.  A.  656,  STATE  v.  YARDLEY,  95  Tenn.  546,  32  S.  W.  481. 
Construction   of  statute. 

Cited  in  Knoxville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  704,  53  L.  R,  A.  929,  43 
S.  W.   115,  and  Henley  v.  State,  98  Tenn.  706,  39  L.  R.  A.  132,  41   S.  W.  352, 
holding  that  construction  of  statute  which  will  uphold  it  will  be  favored. 
Plurality  of  subjects  in  statute. 

Cited  in  State  ex  rel.  Astor  v.  Schlitz  Brewing  Co.  104  Tenn.  727,  78  Am.  St. 
Rep.  941,  59  S.  W.  1033,  holding  anti-trust  law  valid,  though  dealing  with  both 
domestic  and  imported  goods;  State  v.  McMinnville,  106  Tenn.  389,  61  S.  W.  785, 
upholding  provision  for  dismissal  of  pending,  and  prohibition  against  similar, 
actions  in  future  in  statute  relieving  state  from  costs  of  litigation,  collection  of 
which  in  police  court  neglected;  Carroll  v.  Alsup,  107  Tenn.  267,  64  S.  W.  193, 
upholding  statute  not  void  as  embracing  more  than  one  subject  because  it  pro- 
vides for  assessment  of  certain  corporate  property  and  the  exemption  of  certain 
other  property;  State  v.  Brown,  103  Tenn.  456.  53  S.  W.  727,  upholding  provision 
for  punishment  of  aiders  and  abettors  in  statute  to  "prevent"  unlawful  carnal 
knowledge  of  infant  females:  Rhinehart  v.  State,  121  Tenn.  434,  117  S.  W. 
508.  17  Ann.  Cas.  254,  holding  act  relating  to  detection  of  incendiary  fires  and 
imposition  of  tax  upon  insurance  companies  to  pay  expense  of  enforcement 
embraces  but  one  subject,  namely,  reduction  of  fire  waste:  Samuelson  v.  State. 
116  Tenn.'  480,  115  Am.  St.  Rep.  805,  95  S.  W.  1012.  holding  act  prohibiting 
traffic  in  nontransferahle  signature  tickets  issued  by  common  carriers  and  re- 
quiring common  carriers  to  redeem  unused  or  partly  used  tickets  embraces  but 
one  subject  and  that  expressed  in  its  title. 

C'ited  in  note   (79  Am.  St.  Rep.  466)   as  to  when  title  of  statute  embracts  only 
one  subject  and  what  may  be  included  thereunder. 
Sufficiency    of    title    of    statute. 

Cited  in  Quinlan  v.  Houston  &  T.  C.  R.  Co.  89  Tex.  371,  34  S.  W.  738,  holding 
statute  extending  operation  of  previous  act  to  new  subjects  not  void  for  refer- 
ence to  prior  act  merely  by  title;  Ryan  v.  Louisville  &  N.  Terminal  Co.  102  Tenn. 
127,  45  L.  R.  A.  309,  50  S.  W.  744,  upholding  authorization  of  railroads  to  own 
stock  and  guarantee  bonds  of  terminal  company  in  statute  to  amend  act  provid- 
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ing  for  organization  and  denning  powers  of  terminal  companies;  State  ex  rel. 
Smith  v.  State  Dental  Examiners,  31  Wash.  499,  72  Pac.  110,  holding  title  of 
act  "to  regulate  practice  of  dentistry"  broad  enough  to  include  provision  for 
penalty;  Memphis  Street  R.  Co.  v.  Byrne,  119  Tenn.  289,  104  S.  W.  460,  holding 
general,  as  distinguished  from  restrictive,  title  is  one  which  is  broad  and  com- 
prehensive and  covers  all  legislation  germane  to  general  subject  stated ;  Knox- 
ville  v.  Gass,  119  Tenn.  448,  14  L.R.A.(N.S.)  524,  104  S.  W.  1084,  holding  act 
subject  of  whose  caption  is  issuance  of  municipal  bonds  and  which  embraces 
various  purposes  for  which  they  may  be  issued  is  constitutional;  State  ex  rel. 
Gough  v.  Burrow,  119  Tenn.  387,  104  S.  W.  526,  14  Ann.  Cas.  809,  holding  pro- 
vision of  constitution  that  law  shall  embrace  but  one  subject  and  that  ex- 
pressed in  its  title  is  mandatory. 

Cited  in  note   (64  Am.  St.  Rep.  72,  73,  97)  on  sufficiency  of  title  of  statute. 
— —  Of  repeals   or   amendments. 

Cited  in  Memphis  Street  R.  Co.  v.  State,  110  Tenn.  609,  75  S.  W.  730,  holding 
term  "otherwise"  in  constitutional  provision  that  title  or  substance  of  act  to  be 
amended  must  appear  in  amending  act,  either  in  its  caption  or  otherwise,  means 
preamble  or  body  of  act  as  distinguished  from  title  or  caption,  also  that  every 
intendment  must  be  made  in  favor  of  constitutionality  of  law  in  this  connec- 
tion; Memphis  &  State  Line  R.  Co.  v.  Union  R.  Co.  116  Tenn.  513,  95  S.  \V. 
1019;  Turner  v.  State,  111  Tenn.  606,  69  S.  W.  774, — holding  constitutional  re- 
quirement that  all  laws  which  repeal,  reveal  or  amend  former  laws  shall  recite 
in  their  caption  or  otherwise  title  or  substance  of  law  repealed,  revived  or 
amended,  relates  alone  to  acts  which  expressly  repeal,  revive  or  amend  former 
laws;  State  ex  rel.  Bond  v.  Taylor,  119  Tenn.  253,  104  S.  W.  242,  holding  im- 
plied amendments  not  covered  by  constitutional  provision  requiring  amendatory 
act  to  state  title  or  substance  of  former  act  in  its  title  or  body. 
Repeal  of  statute. 

Cited  in  Memphis  v.  American  Exp.  Co.  102  Tenn.  341,  52  S.  W.  172,  holding 
general  repealing  clause  of  no  effect  where  laws  repealed  thereby  not  recited 
in  caption  or  body  of  act;  Bailey  v.  Drane,  96  Tenn.  19,  33  S.  W.  573,  holding 
tax  upon  inheritance  of  estate  from  brother  or  sister  impliedly  repealed  by  stat- 
ute expressly  exempting  such  transfer;  State  ex  rel.  Adair  v.  Drexel,  74  Nek 
780,  105  S.  W.  174;  Smock  v.  Farmer's  Union  State  Bank,  22  Okla.  832.  98 
Pac.  945;  Turner  v.  State,  111  Tenn.  607,  69  S.  W.  774, — holding  general  re- 
pealing clause  has  no  legal  effect  whatever;  Great  Northern  R.  Co.  v.  United 
States,  84  C.  C.  A.  93,  155  Fed.  947,  holding  general  repealing  clause  repeals  noth- 
ing which  would  not  be  equally  repealed  without  it;  Wichita  v.  Missouri  &  K. 
Teleph.  Co.  70  Kan.  448,  78  Pac.  886,  holding  general  repealing  clause  in  act 
carries  with  it  repealing  effect  only  where  effect  would  be  same  without  such 
repealing  clause. 
Validity  of  statute  prescribing  rnles  of  evidence. 

Cited  in  Diamond  v.  State,  123  Tenn.  361,  131  S.  W.  666,  holding  that  statute 
declaring  internal  revenue  special  tax  payment  prima  facie  evidence  that  party 
is  in  liquor  business  is  valid. 

Cited  in  footnotes  to  Baltimore  &  O.  S.  W.  R.  Co.  v.  Read,  56  L.  R,  A.  468,  which 
holds  void,  statute  preventing  railroad  company  from  setting  up,  in  defense  of 
suit  for  injury  to  employee,  decisions  of  state  where  injury  occurred;  Missouri. 
K.  &  T.  R.  Co.  v.  Simonson,  57  L.  R.  A.  765.  which  holds  void,  statute  making 
specifications  of  weights  in  bills  of  lading  conclusive. 
Imprisonment  for  debt. 

Approved  in  Re  Milecke.  52  Wash.  317.  21  L.R.A.(N.S.)   202,  132  Am.  St.  Rep. 
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968,  100  Pac.  743,  holding  statute  making  it  misdemeanor  punishable  by  fine 
or  imprisonment  to  obtain  board  or  lodging  by  fraud  or  to  abscond  ar  surrep- 
tiously  remove  baggage  without  paying  for  accommodations  is  constitutional; 
Clark  v.  State,  171  Ind.  108,  84  N.  E.  984,  16  Ann.  Cas.  1229,  holding  consti- 
tutional provision  against  imprisonment  for  debt  except  in  case  of  fraud  is  not 
violated  by  statute  imposing  fine  or  imprisonment  or  both  for  fraudulently  ob- 
taining food  and  lodging  at  hotel. 

Cited  in  footnote  to  State  v.  Cook,  58  L.  R.  A.  625,  which  holds  decree  for  ali- 
mony not  within  prohibition  against  imprisonment  for  debt. 

Cited  in  notes  (21  L.R.A. (N.S.)  260)  on  constitutionality  of  statute  provid- 
ing for  imprisonment  for  beating  board  bill;  (78  Am.  St.  Rep.  242)  on  acts 
which  legislature  may  declare  criminal. 

34  L.  R.  A.  674,  RATHBONE  v.  HOPPER,  57  Kan.  240,  45  Pac.  610. 
\\  lusi    constitutes    a,    municipality. 

Cited  in  State  v.  Wilson,  65  Kan.  238,  69  Pac.   172,  holding  school  district  a 
"municipality"  within  meaning  of  "eight  hour"  law. 
Sufficiency  of   title   to   statute. 

Cited  in  Otto  Gas-Engine  Works  v.  Hare,  64  Kan.  81,  67  Pac.  444,  upholding, 
in  act  to  "regulate"  conditional  sales,  provision  for  making  and  preserving  record 
thereof;  State  v.  Sherman,  81  Kan.  876,  135  Am.  St.  Rep.  403,  107  Pac.  33, 
holding  act  concerning  intoxicating  liquors  amending  and  repealing  certain 
sections  of  statutes  whose  title  commences  "An  act  concerning  intoxicating 
liquors"  and  continues  with  enumeration  of  statutes  repealed  and  amended  is 
valid. 

Cited  in  note   (64  Am.  St.  Rep.  84)   on  sufficiency  of  title  of  statute. 

Unauthorized    bond    issues. 

Cited  in  Edminson  v.  Abilene,  7  Kan.  App.  307,  54  Pac.  568,  holding  munici- 
pal funding  bonds  issued  under  authority  of  resolution  instead  of  ordinance, 
void  in  hands  of  innocent  purchaser. 

Cited  in  footnote  to  Wilkes  County  v.  Call,  44  L.  R.  A.  252,  which  holds  void, 
county  bonds  issued  under  authority  of  unconstitutional  statute. 

34  L.  R,  A.  678.  TILLINGHAST  v.  MERRILL,  151  N.  Y.  135,  56  Am.  St.  Rep. 

612,  45  N.  E.  375. 
Liability  of  public  officers  for  loss  of  public  moneys. 

Cited  in  Gartley  v.  People,  24  Colo.  160,  49  Pac.  272,  and  Van  Trees  v.  Terri- 
tory, 7  Okla.  364,  54  Pac.  495,  holding  county  treasurer  liable  for  loss  of  public 
money  through  failure  of  bank  in  which  deposited,  though  without  negligence; 
Johnstown  v.  Rodgers,  20  Misc.  265,  45  N.  Y.  Supp.  661,  holding  city  chamberlain 
liable  for  public  moneys  stolen  from  safe  provided  by  municipality  for  preservation 
thereof;  Lamb  v.  Dart,  108  Ga.  613,  34  S.  E.  160,  holding  liability  of  county  treas- 
urer for  loss  of  public  moneys  through  failure  of  bank  of  deposit,  enforceable 
against  his  estate;  People  ex  rel.  Pennell  v.  Treanor,  15  App.  Div.  510,  44  N.  Y. 
Supp.  528,  compelling  by  mandamus  payment  of  municipal  bonds  by  town  com- 
missioner, proceeds  of  which  lost  through  failure  of  broker  by  whom  negotiated; 
Mercer  v.  Floyd,  24  Misc.  165,  53  N.  Y.  Supp.  433,  holding  tax  to  relieve  tax  col- 
lector from  loss  through  failure  of  bank  of  deposit  void;  Kilby  v.  First  Nat.  Bank, 
32  Misc.  374,  66  N.  Y.  Supp.  579,  holding  guarantor  of  bank  of  deposit  entitled 
to  set  off  amount  due  from  bank  to  creditors  on  insolvency,  against  bank's  claim 
upon  lien;  People  ex  rel.  Coit  v.  Wheeler,  56  Misc.  295,  106  1ST.  Y.  Supp.  450, 
holding  commissioner  of  public  works  charged  with  collection  and  control  of 
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water  revenue  is  responsible  for  misappropriation  of  funds  through  collusion  of 
subordinates;  Cameron  v.  Hicks,  65  W.  Va.  492,  64  S.  E.  832,  17  Ann.  Cas.  926, 
holding  custodian  of  public  money  is  not  bailee  but  debtor  and  insurer  to  ex- 
tent of  amount  received;  Mecklenburg  County  v.  Beales,  111  Va.  694,  36  L.R.A. 
(X.S.)  289,  69  S.  E.  1032,  holding  that  county  treasurer  is  liable  for  public 
funds  lost  through  bank  failure,  although  he  believed  bank  to  be  sound  and 
merely  followed  long  prevailing  custom  in  making  deposit. 

Cited  in  footnotes  to  Thomssen  v.  Hall  County,  57  L.  R.  A.  303,  which  holds 
county  treasurer  liable  on  bond  for  loss  of  money  by  bank  failure:  Maloy  v. 
Bernalillo  County,  52  L.  R.  A.  126,  which  holds  county  liability  on  bond,  ab.-oiute. 
except  for  overruling  necessity. 

Cited  in  notes  (36  L.R.A.  (N.S.)  285)  on  public  officer's  liability  for  loss  of 
funds  by  failure  of  bank;  (91  Am.  St.  Rep.  521,  526)  on  acts  for  which  sure- 
ties on  official  bonds  are  liable. 

Disapproved  in  State  v.  Gramm,  7  Wyo.  354,  40  L.  R.  A.  698,  52  Pac.   533, 
holding  county  treasurer  not   liable  for  public   moneys   lost  through   failure   of 
bank  in  which  deposited  in  good  faith  and  in  exercise  of  due  care. 
Town    supervisor. 

Approved  in  Annis  v.  McNulty,  51  Misc.  128,  100  X.  Y.  Supp.  951,  holding 
supervisor  of  town  liable  for  money  disbursed  in  payment  of  illegal  claims  in 
unauthorized  manner. 

Cited  in  People  ex  rel.  Bowers  v.  Allen,  19  Misc.  469,  44  N.  Y.  Supp.  566,  re- 
fusing mandamus  to  compel  payment  of  public  money  to  school  district  by  town 
supervisor. 
Positions   of   confidence. 

Cited  in  Chittenden  v.  Wurster,  152  N.  Y.  361,  37  L.  R,  A.  814,  46  N.  E.  857, 
holding  that  public  officers  and  their  subordinates,  for  whose  honesty,  superior  is 
responsible,  hold  positions  of  confidence  within  exception  of  civil  service  law; 
People  ex  rel.  Tate  v.  Dalton,  24  Misc.  11,  53  N.  Y.  Supp.  108,  holding  office  of 
"water  registrar"  confidential  within  exception  of  veterans'  law;  People  ex  rel. 
Letts  v.  Collier,  78  App.  Div.  624,  79  N.  Y.  Supp.  671,  holding  certain  positions 
in  registrar's  office,  on  fidelity  of  incumbent  of  which  registrar's  protection  de- 
fends, confidential  within  civil  service  law. 

Limited  in  People  ex  rel.  Speight  v.  Coler,  31  App.  Div.  526,  52  N.  Y.  Supp. 
197,  holding  collector  of  fees  at  public  market  not  within  exception  of  veterans' 
law. 

34  L.  R.  A.  682,  ADAMS  v.  NEW  JERSEY  S.  B.  CO.  151  N.  Y.  163,  5tt  Am.  St. 

Rep.  616,  45  N.  E.  369. 
Liability    of    innkeeper. 

Cited  in  Briggs  v.  Todd,  28  Misc.  211,  59  N.  Y.  Supp.  23,  holding  hotel  keeper 
liable  for  theft  of  silver  cutlery  and  gold  watch,  from  locked  trunk  placed  in 
guest's  locked  room;  Wies  v.  Hoffman  House,  28  Misc.  228,  59  X.  Y.  Supp.  38, 
holding  hotel  keeper  liable  for  theft  from  locked  room  of  silver  mounted  travel- 
ing bag  containing  suit  of  clothes;  Horace  Waters  &  Co.  v.  Gerard.  189  X.  V. 
321,  24  L.R.A.(N.S.)  967,  121  Am.  St.  Rep.  886,  82  N.  E.  143,  12  Ann.  (as. 
397,  on  the  common  law  rules  as  to  innkeeper  and  guest  being  still  operative. 
Carrier  an  innkeeper. 

Cited  in  Lincoln  v.  New  York  &  C.  Mail  S.  S.  Co.  30  Misc.  753,  62  N.  Y.  Supp. 
1085,  holding  steamship  company  liable  for  loss  of  money  from  locked  traveling 
bag  placed  in  stateroom  while  passenger  went  for  key;  Arthur  v.  Pullman  Co. 
44  Misc.  231,  88  X.  Y.  Supp.  981,  as  to  liability  of  carrier  for  loss  of  passenger's 
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personal  baggage  without  proof  of  negligence;  Hart  v.  North  German  Lloyd  S. 
S.  Co.  108  App.  Div.  283,  95  N.  Y.  Supp.  733,  holding  owners  of  passenger  -steam- 
ship are  responsible  for  personal  baggage  of  passenger,  unless  loss  was  caused 
by  act  of  God  or  of  public  enemies;  Hart  v.  North  German  Lloyd  S.  S.  Co.  46 
Misc.  427,  92  N.  Y.  Supp.  338,  holding  steamship  company  is  liable  as  insurer 
for  loss  of  shirt  studs  and  link  buttons  upon  passenger's  shirt  left  hanging  in 
unlocked  stateroom  during  stay  of  vessel  in  port;  Holmes  v.  North  German  Lloyd 
S.  S.  Co.  184  N.  Y.  284,  5  L.R.A.(N.S.)  652,  77  N.  E.  21,  holding  provision  of 
steamship  passage  ticket  limiting  carrier's  liability  for  loss  of  passenger's  lug- 
gage or  personal  effects  unless  value  is  declared  and  freight  paid  at  current 
rates  does  not  apply  to  baggage  in  custody  of  passenger;  Knieriem  v.  New  York 
C.  &  H.  R.  R.  Co.  109  App.  Div.  711,  96  N.  Y.  Supp.  602,  holding  carrier  is 
liable  for  loss  of  watch  and  money  in  handbag  of  passenger  due  to  its  negligence 
if  watch  is  necessary,  convenient,  ornamental  and  reasonable  personal  chattel 
and  money  is  reasonable  and  suitable  amount  for  journey;  The  Minnetonka, 
77  C.  C.  A.  217,  146  Fed.  514,  holding  ship  liable  for  passenger's  jewelry  stolen 
from  stateroom  by  one  or  more  stewards.  ' 

Cited  in  note   (99  Am.  St.  Rep.  375)    on  liability  for  loss  of  baggage. 

Distinguished  in  Whicher  v.  Boston  &  A.  R.  Co.  176  Mass.  277,  79  Am.  St.  Rep. 
314,  57  N.  E.  601,  denying  right  of  recovery  to  passenger  leaving  satchel  un- 
protected in  sleeping  car,  while  he  was  in  smoking  car. 

34  L.  R.  A.  685,  OHIO  &  M.  R.  CO.  v.  TABER,  98  Ky.  503,  32  S.  W.  168,  36  S. 

W.  18. 
Validity  of  carrier's  stipulations  ag-aiiiat  liability  for  negligence. 

Cited  in  Brown  v.  Illinois  C.  R.  Co.  100  Ky.  527,  38  S.  W.  862,  holding  stipula- 
tion for  written  notice  within  ten  days  of  loss  ineffective  to  relieve  carrier  from 
liability  for  injury  by  negligence  not  reported;  Western  U.  Teleg.  Co.  v.  Eubanks, 
100  Ky.  605,  66  Am.  St.  Rep.  361,  38  S.  W.  1068,  36  L.  R.  A.  715,  denying  valid- 
ity of  stipulation  exempting  telegraph  company  from  liability  for  negligence  in 
transmission  of  cipher  message;  Pittman  v.  Pacific  Exp.  Co.  24  Tex.  Civ.  App. 
598,  59  S.  W.  949,  denying  validity  of  limitation  of  liability  irrespective  of 
value  of  goods,  where  prohibited  by  law  of  state  where  made,  though  shipment 
without  state;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Viers,  113  Ky.  534,  68  S.  W. 
469,  holding  connecting  carrier  receiving  cattle  from  intermediate  carrier  with- 
out limitation  as  to  its  liability  is  assumed  to  have  accepted  them  under  terms 
of  original  contract;  Muraford  v.  Chicago,  R.  I.  &  P.  R.  Co.  128  Iowa,  692,  104 
N.  W.  1135,  holding  contract  limitation  upon  liability  of  railroad  company  for 
injury  of  employee  relates  to  substantive  as  well  as  to  remedial  rights. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884, 
which  authorizes  carrier  to  stipulate  for  exemption  from  liability  for  wet;  Ull- 
man  v.  Chicago  &  N.  W.  R.  Co.  56  L.  R.  A.  246,  which  sustains  carrier's  right  to 
secure  entire  exemption  from  liability  as  insurer  for  loss  not  due  to  negligence 
or  misfeasance;  Rosenthal  v.  Weir,  57  L.  R.  A.  527,  which  holds  failure  to  com- 
ply with  agreement  for  stoppage  in  transitu  not  within  contract  limiting  liability 
to  specified  amount;  Richmond  &  A.  R.  Co.  v.  R,  A.  Patterson  Tobacco  Co.  41 
L.  R.  A.  511,  which  sustains  state  statute  making  initial  carrier  liable  for  whole 
distance  in  absence  of  written  contract  to  contrary;  Bosley  v.  Baltimore  &  O. 
R.  Co.  66  L.R.A.  871,  which  denies  right  of  carrier  of  live  stock  to  exempt  itself 
from  liability  for  loss  by  delay  in  transportation  occasioned  by  its  negligence 
or  misfeasance  by  contract  providing  that  shipper  shall  accept  as  full  com- 
L.R.A.  Au.  Vol.  IV.  — 75 
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pensation  in  case  of  unusual  detention  amount  actually  expended  in  purchase  of 
food  and  water  while  so  detained. 

Cited  in  notes  (63  L.R.A.  529,  534)  on  conflict  of  laws  as  to  carrier's  con- 
tracts; (13  L.RJL.(X.S.)  754)  on  validity  of  contract  limiting  time  for  bring- 
ing action,  or  presenting  claims  for  damages,  where  carrier  prohibited  from 
limiting  its  common-law  liability;  (17  L.R.A.(N.S.)  633)  on  validity  of  stipu- 
lation requiring  notice  within  specified  time,  as  applied  to  loss  due  to  carrier's 
negligence;  (7  L.RJL(N.S.)  191)  on  law  governing  contract  stipulation  making 
notice  of  damages  a  condition  of  action:  (88  Am.  St.  Rep.  126,  130,  133,  134) 
on  limitation  of  carrier's  liability  in  bills  of  lading. 

Distinguished  in  Grieve  v.  Illinois  C.  R.  Co.  104  Iowa,  662,  74  N.  W.  192,  hold- 
ing burden  on  shipper  undertaking  to  care  for  stock  during  transportation  to 
show  injury  is  due,  not  to  his  own  omission,  but  to  negligence  of  carrier;  Te- 
cumseh  Mills  v.  Louisville  &  N.  R.  Co.  108  Ky.  577,  49  L.  R.  A.  .560,  57  S.  W. 
9,  upholding  provision  for  exemption  from  liability  by  fire  in  contract  made  in 
another  state  by  domestic  corporation  for  transportation  between  points  wholly 
outside  state. 
Error  not  available  oil  appeal. 

Cited  in  Morrill  v.  Hershfield,  19  Mont.  248,  47  Pac.  997,  holding  appellant  not 
in  condition  to  complain  of  harm  done  him  by  improper  hypothetical  question  as 
to  value  of  services,  where  verdict  otherwise  supported  by  uncontradicteu 
mony  of  witnesses  having  knowledge  of  the  facts. 

Cited  in  note  (66  L.R.A.  871)  on  practice  and  procedure  governing  transfer 
of  causes  to  Federal  Supreme  Court  on  writ  of  error  or  appeal. 

34  L.  R.  A.  690,  FRAME  v.  SLITER.  29  Or.  121,  54  Am.  St.  Rep.  781,  45  Pac.  200. 
Vendor's   lien. 

Approved  in  Lindbloom  v.  Kidston,  2  Alaska,  296,  holding  vendor  of  realty 
does  not  hold  equitable  lien  for  unpaid  part  of  purchase  price,  after  delivery  of 
absolute  deed  to  purchaser. 

Cited  in  Smith  v.  Allen,  18  Wash.  7,  39  L.  R.  A.  84.  63  Am.  St.  Rep.  864,  50 
Pac.  783,  holding  action  to  recover  unpaid  portion  of  purchase  money  of  land, 
transitory,  since  no  vendor's  lien  exists  in  absence  of  statute;  Flanagan  Estate 
v.  Great  Central  Land  Co.  45  Or.  343,  77  Pac.  485,  holding  vendor's  lien  does 
not  exist  in  Oregon  after  title  has  passed. 

Cited  in  footnote  to  Doty  v.  Deposit  Bldg.  &  L.  Asso.  43  L.  R.  A.  551,  which 
holds  vendor's  lien  enforceable  against  realty  for  entire  amount  remaining  un- 
paid on  sale  for  gross  amount  of  realty  and  personalty. 

34  L.  R,  A.  694,  MUTUAL  F.  INS.  CO.  v.  PHCENIX  FURNITURE  CO.  108  Mich. 

170,  62  Am.  St.  Rep.  693,  66  N.  W.  1095. 
Assessment,  in   insolvency   as   res  jndicata. 

Cited  in  Mallen  v.  Langwortliy.  70  111.  App.  377,  denying  right  of  stockholder 
in  mutual  insurance  company  to  question  assessment  imposed  by  court  in  proceed- 
ings by  receiver  to  which  stockholder  not  party;  Commonwealth  Mut.  F.  Ins.  Co. 
v.  Hayden  Bros.  60  Xeb.  639,  83  X.  W.  022.  and  Straw  &  E.  Mfg.  Co.  v.  L.  D.  Kil- 
bourne  Boot  &  Shoe  Co.  80  Minn.  134,  83  X.  W.  36,  holding  absent  stockholders 
bound  by  courtV  n  >-.<•-.- men  t  on  unpaid  stock  in  insolvent  building  association, 
though  not  parties  thereto,  the  latter  case  referring  with  approval  to  annotation 
in  34  L.  R.  A.  694;  Warner  v.  Delbridge  &.  C.  Co.  110  Mich.  593,  34  L.  R. 
A.  702,  64  Am.  St.  Rep.  367,  68  X.  W.  283,  enforcing  assessment  against  nonresi- 
dent policy  holders  if  in  mutual  insurance  company  where  valid  under  laws  of  lat- 
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ter's  domicil;  Swing  v.  Karges  Furniture  Co.  123  Mo.  App.  393,  100  S.  W.  602, 
holding  member  of  corporations  though  not  party  is  bound  prima  facie  by 
finding  in  winding  up  suit  in  equity  as  to  necessity  of  assessment  on  share- 
holders; Swing  v.  Rose,  75  Ohio  St.  367,  79  N.  E.  757;  Swing  v.  American 
Glucose  Co.  123  111.  App.  161, — holding  member  of  corporation  is  not  neces- 
sary party  to  suit  wherein  insolvency  of  such  corporation  is  decreed  and  assess- 
ment made  on  members;  Verner  v.  Simpson,  68  S.  C.  460,  47  S.  E.  729,  holding 
stockholder  is  privy  to  judgment  against  corporation  of  which  he  is  member. 

riled  in  footnote  to  Parker  v.  C.  Lamb  &  Sons,  34  L.  R.  A.  704,  which  holds  as- 
sessment on  premium  notes  by  receiver  of  mutual  company  not  binding  on  courts 
of  another  state. 

Cited  in  notes    (32  L.  R.  A.  487,  504)   on  liability  of  members  of  mutual  life 
insurance  company;    (34  L.  R.  A.  740)   on  right  to  enforce  stockholder's  liability 
outside  of  state  of  incorporation;    (45  L.  R.  A.  647)   on  assessments  on  paid-up 
stock. 
rtit.lit    to  enforce   stockholder*!!  liability   outside   stnte   of   incorporation. 

Cilrd  in  Swing  v.  American  Glucose  Co.  123  111.  App.  161,  holding  assess- 
ment decree  of  court  of  foreign  state  binding  upon  members  of  corporation  in 
such  state  is  binding  upon  members  of  corporation  in  forum. 

Cited  in  footnote  to  Bank  of  China  v.  Morse,  56  L.  R.  A.  139,  which  holds  that 
English  judgment  against  resident  of  United  States  on  service  here  does  not  bind 
defendant  personally  or  property  here. 

Cited  in  note   (33  L.R.A. (N.S.)   895,  on  right  to  enforce  stockholders'  liability 
outside  of  state  of  incorporation. 
Conelusiveiiess  of   foreign   judgements. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  17,  64  N.  E.  525,  hold- 
ing foreign  judgment  of  court  having  jurisdiction  of  parties  and  subject-matter 
conclusive  on  the  merits  until  reversed. 

Cited  in  note  (103  Am.  St.  Rep.  305,  319,  328)  on  judgments  of  courts  of 
other  states. 

34  L.  R.  A.  701,  WARNER  v.  DELBRIDGE  &  C.  CO.  11.0  Mich.  590,  64  Am.  St. 

Rep.  367,  68  N.  W.  283. 
Assessment    against    nonresident    stockholders. 

Cited  in  Straw  &  E.  Mfg.  Co.  v.  L.  D.  Kilbourne  Boot  &  Shoe  Co.  80  Minn.  I34V 
83  N.  W.  36,  holding  absent  stockholders  bound  by  court's  assessment  on  unpaid 
stock  in  insolvent  building  association  though  not  parties  thereto;  Ely  v. 
Oakland  Circuit  Judge,  162  Mich.  474,  125  N.  W.  375,  holding  that  assessment 
made  by  receiver  after  insolvency  should  be  determined  in  amount  by  including 
as  liability,  unearned  premiums  of  all  outstanding  cash  premium  policies  and 
all  valid  loss  claims. 

Cited  in  notes  (63  L.  R.  A.  853)  on  laws  of  state  of  incorporation  as  limita- 
tion on  powers  of  insurance  company;  (34  L.  R.  A.  701)  on  effect  of  assessment 
on  stockholders  made  under  order  of  court  in  another  state  as  res  judicata; 
(63  L.R.A.  85,3)  on  conflict  of  laws  as  to  insurance  contracts. 

Distinguished  in  Collins  v.  Welch,  141  Mich.  678,  105  N.  W.  31,  holding  that 
where   corporation   is  duly   adjudged   insolvent   and   assessment   levied   on   mem- 
bers   stockholder    cannot,    in    suit    against    him    to    enforce    assessment,    attach 
same,  as  excessive. 
Judicial    notice    of    authority    of    foreign    corporation. 

Cited   in  Swing  v.   Cameron,   145   Mich.   183,  9   L.R.A. (X.S.)    423,   108   X.   W. 
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506,  9   Ann.   Cas.  332    (dissenting  opinion),  on  necessity  of  proving  absence  of 
authority  of  insurance  company  to  do  business  in  state. 

34  L.  R.  A.  704,  PARKER  v.  C.  LAMB  &  SONS,  99  Iowa,  265.  68  N.  W.  686. 
Authority    of    foreign    receiver. 

Cited  in  State  Bank  v.  McElroy,  106  Iowa,  261.  76  N.  W.  715,  sustaining  refusal 
to  permit  receiver  of  nonresident  corporation  to  open  default  judgment  entered 
by  assignee  thereof,  voluntarily  appearing  on  service  of  summons  by  publication; 
Wyman  v.  Eaton,  107  Iowa,  219,  43  L.  R.  A.  698,  70  Am.  St.  Rep.  193,  77  N.  W. 
865,  refusing  to  permit  foreign  receiver  to  sue  on  inequitable  claims,  in  deroga- 
tion of  right  of  citizens  of  forum;  Spinney  v.  Miller.  114  Iowa,  216,  89  Am.  St. 
Rep.  351,  86  N.  W.  317,  holding  mortgagor  to  insolvent  building  association  not 
concluded  by  adjudication  of  Federal  court  appointing  receiver,  as  to  manner 
of  settlement;  Shloss  v.  Metropolitan  Surety  Co.  149  Iowa,  387,  128  X.  W.  384, 
holding  that  claim  of  foreign  receiver  of  foreign  insurance  company  to  property 
situated  here,  will  not  be  recognized  by  our  courts  as  against  resident  creditor's 
attachment. 

Cited  in  footnote  to  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies 
receiver's  power  to  consent  to  decree  in  other  state  for  payment  of  assessments 
by  stockholders  to  creditors. 

Cited  in  note  (34  L.  R.  A.  701)  on  effect  of  assessment  on  stockholders  made 
under  order  of  court  in  another  state  as  res  judicata. 

Distinguished    in    Hale    v.    Harris,    112    Iowa,   373,    83    N.    W.    1046,    holding 
foreign  receiver  entitled  to  foreclose  mortgage  on  property  within  forum,  assigned 
to  him  after  appointment. 
Restrictions    on    business    of    foreign    insurance    company. 

Cited  in  footnotes  to  Bankers'  L.  Ins.  Co.  v.  Howland,  57  L.  R.  A.  374,  which 
denies  insurance  commissioners'  power  to  question  foreign  company's  mode  of 
computing  reserve  set  forth  in  statement  for  license;  People  ex  rel.  Traders' 
F.  Ins.  Co.  v.  Van  Cleave,  47  L.  R.  A.  795,  which  sustains  right  to  license  of 
foreign  insurance  company  complying  with  requirements,  regardless  of  similarity 
of  name  to  that  of  domestic  corporation. 

Cited  in  note  (63  L.  R.  A.  851)  on  conflict  of  laws  as  to  contracts  of  insurance. 

34  L.  R,  A.  707,  NEAL  v.  BLACK,  177  Pa.  83,  35  Atl.  561. 
Validity  of  deed  by  weak-minded  grantor. 

Cited  in  Coleman's  Estate,  193  Pa.  611,  44  Atl.  1085.  sustaining  as  against  his 
subsequent  wife,  deed  of  spendthrift  son  to  mother  conveying  all  his  property  in 
consideration  of  payment  of  large  annual  income;  Kriwitski  v.  Dansiewicz,  14 
Luzerne  Leg.  Reg.  311,  holding  that  mere  mental  weakness,  not  amounting  to 
inability  to  comprehend  contract  and  accompanied  by  evidence  undue  influence, 
furnishes  no  ground  for  equitable  interference. 
Irrevocable  trusts. 

Cited  in  Chestnut  Street  Nat.  Bank  v.  Fidelity  Ins.  Trust  &  S.  D.  Co.  42  W. 
N.  C.  317,  Reversing  7  Pa.  Dist.  R.  110,  holding  property  conveyed  in  absolute 
trust  for  son,  subsequently  protected  by  spendthrift  trust  on  his  insolvency,  not 
subject  to  garnishment  on  parent's  death  confirming  trust  by  will;  Nolf  v.  Beck, 
12  North.  Co.  Rep.  175,  holding  that  grant  of  land  in  trust  for  purpose  of  de- 
frauding wife  of  grantor  of  her  interest  in  land,  is  revocable  in  equity. 

Cited  in  footnotes  to  Wilson  v.  Anderson.  44  L.  R.  A.  542,  which  holds  trust 
by  intemperate  to  pay  income  during  life,  without  power  of  revocation,  irrevocable; 
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Neisler  v.  Pearsall.  52  L.  R.  A.  874,  holding  trust  expressly  made  irrevocable  not 
revoked  by  release  by  beneficiaries  and  conveyance  by  trustee  to  settlor. 

Distinguished  in  Steeley  v.  Steeley,  24  Pa.  Co.  Ct.  611,  holding  entire  principal 
subject  to  immediate  order  of  settlor  where  collected  by  trustee  on  judgments 
transferred  for  collection,  and  payable  to  settlor  on  demand,  any  balance  remain- 
ing on  death  of  settlor  to  go  to  trustee. 

34  L.  R.  A.  718,  DAVIDSON  v.  HANNON,  67  Conn.  312,  52  Am.  St.  Rep.  282,  34 

Atl.  770. 
Exemptions   from  execution. 

Cited  in  footnotes  to  Terry  v.  McDaniel,  46  L.  R.  A.  559,  which  holds  barber's 
chair  and  looking-glass  exempt;  Re  Klemp,  39  L.  R.  A.  340,  which  holds  com- 
bined harvester  of  farmer  exempt  from  execution ;  Williams  v.  Vincent,  68 
L.R.A.  634,  which  holds  bowling  alley  not  exempt  from  execution  as  tools  or 
implements  of  trade. 

Cited  in  note   (323  Am.  St.  Rep.  148)   on  exemption  of  tools  and  implements. 

34  L.  R.  A.  720,  McAFEE  v.  HUIDEKOPER,  9  App.  D.  C.  36. 
Passenger's    contrilmtory    negligence. 

Cited  in  Harbison  v.  Metropolitan  R.  Co.  9  App.  D.  C.  69,  holding  contributory 
negligence  not  established,  as  matter  of  law,  by  fact  that  passenger  remained  on 
running-board  of  car  next  adjoining  track;  Brightwood  R.  Co.  v.  Carter,  12  App.  D. 
C.  160,  upholding  instruction  for  defendant  if  handle  bar  on  open  electric  car 
was  constructed  merely  to  aid  passengers  in  entering  or  alighting  and  was  strong 
enough  for  such. purpose,  though  it  gave  away  while  plaintiff  was  holding  thereto 
during  passage;  Atlantic  Coast  Line  R.  Co.  v.  Crosby,  53'Fla.  421,  43  So.  318, 
on  rights  and  risks  of  passengers  going,  standing  or  riding  upon  platform  of 
trains,  also  citing  annotation  on  this  point;  Sullivan  v.  Capital  Traction  Co. 
34  App.  D.  C.  374,  holding  passenger  voluntarily  riding  upon  platform  of  street 
car  assumes  all  additional  risks  attendant  upon  dangerous  place  selected; 
Johnson  v.  Yazoo  &  M.  Valley  R.  Co.  94  Miss.  453,  22  L.R.A. (N.S.)  312,  47  So. 
785,  holding  that  question  of  passenger's  negligence  is  for  jury  where,  upon 
train's  approaching  stopping  place  he  went  upon  platform  of  vestibuled  train 
and  stumbled  over  package  and  fell  from  train ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Pollock,  93  Ark.  242,  123  S.  W.  790,  holding  that  it  is  not  negligence  as  matter 
of  law  for  passenger  to  pass  from  one  car  to  another,  in  absence  of  rule  pro- 
hibiting it. 

Cited  in  footnotes  to  Piper  v.  New  York  C.  &  H.  R.  R.  Co.  41  L.  R.  A.  724,  which 
holds  experienced  traveler  negligent  in  stepping  out  of  vestibule  door  of  sleep- 
ing car  by  mistake,  while  attempting  to  enter  water  closet;  Gannon  v.  New  York, 
N.  H.  &  H.  R.  Co.  43  L.  R.  A.  833.  which  holds  carrier  liable  for  injury  to  passen- 
ger while  impulsively  trying  to  escape  from  car  in  which  oil  lamp  caught  fire. 

Cited  in  note  (37  L.R.A.  (N.S.)  518)  on  passing  from  one  car  to  another  as  con- 
tributory negligence. 
Presumption  of  carrier's  negrligence  from  accident. 

Cited  in  footnotes  to  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains  presump- 
tion of  negligence  from  injury  to  passenger  by  unexplained  breaking  of  elevator 
appliance;  Harrison  v.  Sutter  Street  R,  Co.  55  L.  R.  A.  608,  which  denies  pre- 
sumption of  negligence  from  injury  to  street  car  passenger  by  collision  of  car 
•with  vehicle. 
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34  L.  R.  A.  723,  BROWN  v.  PETT1T,  178  Pa.  17,  56  Ain.  St.  Rep.  742,  35  Atl. 

865. 
Discount   of   firm   paper    for   individual    credit. 

Cited  in  Capital  City  Brick  Co.  T.  Jackson,  2  Ga.  App.  775,  59  S.  E.  92, 
holding  note  executed  in  name  of  corporation  by  its  president,  payable  to  him- 
self as  individual,  is  itself  notice  that  it  is  without  scope  of  his  general  power 
as  such  official;  Kannenberg  v.  Kannenberg,  21  Lane.  L.  Rev.  182,  holding  that 
partner  cannot  subject  firm  property  to  levy  by  confessing  judgment  in  firm 
name  for  his  individual  indebtedness. 

Cited  in  footnote  to  Lanison  v.  Beard,  45  L.  R.  A.  822,  which  holds  brokers 
taking  from  bank  president  drafts  signed  by  him  for  individual  debt  not  bona  fide 
purchaser. 

Cited    in    note     (29    L.R.A.  (X.S.)     356)     on    circumstances    sufficient    to    put 
purchaser   of   negotiable    paper    on    inquiry. 
Liability  of  bank  for  misappropriated   proceeds  of  paper  paid   by   it. 

Distinguished  in  First  Nat.  Bank  v.  G.  V.  B.  Min.  Co.  89  Fed.  445,  denying  lia- 
bility of  bank  for  funds  drawn  upon  in  regular  course  of  business  by  proper 
agent,  but  misappropriated,  where  not  party  to  fraud. 

34  L.  R.  A.  725,  REELFOOT  LAKE  LEVEE  DISTRICT  v.  DAWSON,  97   T.  .in. 

151,  36  S.  W.  1041. 
Equal  and  uniform  taxation. 

Cited  in  Jones  v.  Memphis,  101  Tenn.  192,  47  S.  W.  136,  holding  statute  ex- 
empting newly  added  portion  of  city  from  taxation  for  current  expense  for  which 
remaining  portion  is  still  taxable,  unconstitutional;  Knoxville  •&  O.  R.  Co.  v. 
Harris,  99  Tenn.  702>  53  L.  R,  A.  928,  43  S.  W.  115,  holding  that  exemption  of 
railroad  from  ad  valorem  tax  does  not  relieve  it  from  liability  for  privilege  tax: 
Taylor  v.  Louisville  &  N.  R.  Co.  31  C.  C.  A.  551,  60  U.  S.  App.  166,  88  Fed.  363 
and  Railroad  &  Teleph.  Cos.  v.  Board  of  Equalizers,  85  Fed.  317,  restraining  en- 
forcement of  tax  based  upon  assessment  of  telephone  and  railroad  property  at  real 
value,  where  other  property  in  state  assessed  for  less:  Pryor  v.  Bryan,  11  Okla. 
365,  66  Pac.  348,  upholding  power  of  legislature  to  tax  for  territorial  and  court 
funds  only,  Indian  reservation  attached  to  organized  county. 
Self-executing  provision. 

Cited  in  Railroad  &  Teleph.  Cos.  &  Board  of  Equalizers.  85  Fed.  306,  holding 
provision  of  Constitution  for  uniform  taxation  mandatory  and  self-executing. 
•Vssessment. 

Distinguished  in  Carroll  v.  Alsup,  107  Tenn.  289,  64  S.  W.  193.  holding 
actual  cash  value  at  fair  sale  constitutional  basis  of  assessment  for  taxation. 

Disapproved  in  Billings  Sugar  Co.  v.  Fish,  40  Mont.  278,  26  L.R.A.(X.S-) 
986,  106  Pac.  565,  holding  assessments  for  local  improvements  not  prohibited  by 
constitutional  limitations  upon  power  to  levy  taxes. 

Overruled   in    Arnold   v.    Knoxville,    115    Tenn.    201,    3   L.R.A.(X.S.)    839.    90 
S.  W.  469,  5  Ann.  Cas.  881,  holding  laws  authorizing  assessments  for  local   im- 
provements are  valid. 
Classification   of  municipalities. 

Cited  in  State  v.  Frost,  103  Tenn.  696,  54  S.  W.  986,  upholding  statute  applying 
four-mile  liquor  law  to  municipalities  of  less  than  2,000  inhabitants  created  there- 
after. 
Taxation  of  property  in  specie. 

Cited  in  footnote  to  Pingree  v.  Dix,  44  L.  R.  A.  679,  which  holds  void,  taxation 
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of  telephone  lines  at  average  rate  of  taxes  levied  throughout  state  during  pre- 
vious year. 
Legislative   policy. 

Cited  in  Henley  v.  State,  98  Tenn.  683,  39  L.  R.  A.  132,  41  S.  W.  352,  uphold- 
ing statute  requiring  attendance  of  witnesses  residing  within  certain  distance  from 
court,  without  compensation,  where  violation  of  no  express  constitutional  pro- 
vision; Leeper  v.  State,  103  Tenn.  511,  48  L.  R.  A.  1(59,  53  S.  W.  962,  upholding 
''uniform  text  book  act"  as  valid  exercise  of  legislative  discretion;  Illinois  C. 
R.  Co.  v.  Wells,  104  Tenn.  710,  59  S.  W.  1041,  refusing  to  consider  wisdom  or 
policy  of  statute  creating  attorney's  lien  for  fees  on  cause  of  action;  Harbison  v. 
Knoxville  Iron  Co.  103  Tenn.  441,  56  L.  R.  A.  320,  76  Am.  St.  Rep.  682,  53  S. 
W.  955,  and  Dayton  Coal  &  I.  Co.  v.  Barton,  103  Tenn.  613,  53  S.  W.  970,  re- 
fusing to  overthrow  statute  compelling  payment  by  corporations  of  "nontransfer- 
able"  store  orders,  etc.,  in  hands  of  transferees,  for  infringement  of  natural 
equity,  where  no  constitutional  right  impaired;  Memphis  v.  American  Exp.  Co. 
102  Tenn.  340,  52  S.  W.  172,  holding  statute  taxing  privileges  for  state  revenue 
impliedly  repeals  municipal  and  county  taxes  thereon. 
Police  regulation  and  taxation  for  revenue. 

Cited  in  Blaufield  v.  State,  103  Tenn.  601,  53  S.  W.  1090,  holding  statute 
forbidding  under  penalty,  sale  of  cigarettes,  not  impliedly  repealed  by  tax  on  sale 
thereof  "not  in  violation  of  criminal  law,"  Harriman  v.  Southern  R.  Co.  Ill 
Tenn.  547,  82  S.  W.  213,  holding  ordinance  requiring  railroad  company  to  build 
bridge  or  viaduct  over  track  is  referable  to  police  power;  Rhinehart  v.  State, 
121  Tenn.  438,  117  S.  W.  508,  17  Ann.  Cas.  254,  holding  constitutional  provisions 
as  to  equality  and  uniformity  of  taxation  do  not  apply  to  levy  of  tax  upon  in- 
surance companies  to  enforce  law  designed  to  reduce  fire  waste. 
Taxation  for  "public  purpose." 

Cited  in  footnotes  to  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes 
taxes  to  aid  in  building  for  highway  and  railway  purposes,  toll  bridge  owned  by 
private  corporation;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  pro- 
motion of  construction  and  operation  of  sugar  mills  a  private  purpose  not  au- 
thorizing taxation;  Bush  v.  Orange  County,  45  L.  R.  A.  556,  which  holds  void, 
statute  authorizing  counties  to  raise  by  taxation  money  to  pay  drafted  men  or 
their  heirs. 

Cited  in  note  (58  L.  R.  A.  758,  759,  761)   on  levees  as  public  improvements. 
Statutes   void   in   part. 

Cited  in  State  v.  Scott.  98  Tenn.  262,  36  L.  R.  A.  463,  39  S.  W.  1,  holding  entire 
revenue  act  not  invalidated  by  single  unconstitutional  provision  taxing  interstate 
commerce;  Edwards  v.  Bruorton,  184  Mass.  531,  69  X.  E.  328,  holding  statute  au- 
thorizing laying  out  of  street  not  invalidated  by  unconstitutional  provision  direct- 
ing assessment  upon  abutters;  Malone  v.  Williams,  118  Tenn.  439,  121  Am.  St. 
Rep.  1002,  103  X.  W.  798,  on  elimination  of  void  or  unconstitutional  provisions 
of  statute  and  allowing  residue  to  stand;  Richardson  v.  Young,  122  Tenn.  523, 
125  S.  W.  664,  holding  that  invalidity  of  independent  and  severable  part  of 
statute  will  not  vitiate  valid  part  if  after  separation  enough  be  left  for  com- 
plete law,  fairly  answering  object  of  its  passage. 

Distinguished  in  Weaver  v.  Davidson  County,  104  Tenn.  333,  59  S.  W.  1105. 
holding  entire  "Estes  fee  bill"  avoided  by  invalidity  of  section  making  vicious 
classification,  on  which  statute  rests. 
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Delegation    of    taxing:    power. 

Cited  in  note  (15  L.R.A.  (N.S.)  64)  on  boards  or  bodies  to  which  power  of 
taxation  delegable. 

Disapproved  in  Wulf  v.  Kansas  City,  77  Kan.  308,  94  Pac.  207,  holding  park 
board  may  be  empowered  to  levy  tax  and   incur  indebtedness. 
Special   legislation. 

Cited  in  Red  River  Furnace  Co.  v.  Tennessee  C.  R.  Co.  113  Tenn.  723,  87  S. 
W.  1016,  holding  special  legislation  as  to  municipal  corporations  is  not  un- 
constitutional in  Tennessee. 

34  L.  R.  A.  733,  REUTER  v.  LA  WE,  94  Wis.  300,  59  Am.  St.  Rep.  891,  68  N.  W. 

955. 
Estoppel  to  assert  dedication. 

Cited  in  Ashland  v.  Chicago  &  N.  W.  R.  Co.  105  Wis.  403,  80  N.  W.  1101,  hold- 
ing city  not  estopped  to  assert  dedication  of  street,  where  ordinance  vacating  dedi- 
cation repealed  before  action  by  former  owners,  other  than  payment  of  tuxes-. 
Arnold  v.  Volkman,  123  Wis.  60,  101  N.  W.  158,  holding  that  by  a  non-user  <>f 
land  dedicated  as  a  street  the  city  did  not  lose  its  rights  in  the  street  as  against 
any  person  whose  rights  had  not  been  affected  by  the  non-user,  since  the  city 
had  maintained  a  sewer  in  the  street  all  the  time. 

Cited  in  footnote  to  Davenport  v.  Bumngton,  46  L.  R.  A.  377,  which  holds  mu- 
nicipality estopped  to  revoke  dedication  of  public  park  after  property  rights  ac- 
quired in  reliance  thereon. 

Cited  in  note  (137  Am.  St.  Rep.  374)  on  estoppel  of  county  or  municipal 
corporation  to  contest  illegal  claims  or  expenditures. 

Distinguished  in  Davis  v.  Appleton,  109  Wis.  588,  85  N.  W.  515.  holding  that 
survey  and  establishment  of  street  on  supposed  line  of  dedication  does  not  work 
estoppel  on  city  to  claim  additional  strip  against  abutting  owner  who  has  made 
no  improvements  in  reliance  on  former  street  line. 
Laches. 

Cited  in  Boise  City  v.  Wilkinson,  16  Idaho.  174,  102  Pac.  148.  on  application 
of  doctrines  of  laches  and  estoppel  as  against  municipality:  Valentine  Blat/. 
Brewing  Co.  v.  Milwaukee,  146  Wis.  244,  131  N.  W.  416,  holding  that  city  \va* 
estopped  from  claiming  that  building  encroached  on  street  after  acquiescence 
in  location  of  street  for  forty  years  and  authorizing  owner  to  build  upon  lot  in 
accordance  with  location. 
Powers  of  assessors. 

Cited  in  Providence  v.  Comstock,  27  R.  I.  554,  65  Atl.  307,  holding  that  ft* 
sessors  of  taxes  are  not  empowered  to  make  admissions  of  title  on  the  part  of 
the  city. 

34  L.  R.  A.  737,  GUSHING  v.  PEROT,  175  Pa.  66,  52  Am.  St.  Rep.  835,  34  Atl.  447. 
Enforcement   of   stockholder's   liability. 

Cited  in  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  568,  44  L.  ed.  592.  20  Sup. 
Ct.  Rep.  477,  and  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  45,  42  L.  R.  A.  401, 
footnote  p.  396,  70  Am.  St.  Rep.  232,  51  N.  E.  207,  enforcing  liability  of  resident 
stockholder  in  Kansas  corporation  in  action  by  judgment  creditor :  Remington 
Paper  Co.  v.  Darling,  9  Kulp,  377  and  Ball  v.  Anderson,  196  Pa.  88,  79  Am.  St.  Rep. 
693,  46  Atl.  366,  upholding  individual  creditor's  right  to  pursue  statutory  remedy 
directly  against  single  resident  stockholder  in  Kansas  corporation  where  right 
accrued  prior  to  Kansas  statute  abolishing  same;  Warrington  v.  Ball,  33  C.  C.  A. 
610,  62  U.  S.  App.  413,  90  Fed.  466,  holding  fraud  in  judgment  upon  which  action 
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against  resident  stockholder  in  Kansas  corporation  based,  available  as  delense 
without  suit  in  equity  to  annul;  Love  v.  Pusey  &  J.  Co.  3  Penn.  (Del.)  579,  52 
Atl.  542,  holding  stockholder's  individual  liability  enforceable  under  Kansas  stat- 
ute in  any  state  where  personal  service  is  had  on  stockholder;  First  Nat.  Bank 
v.  Darlington,  25  Pa.  Super.  Ct.  440,  holding  that  the  obligations  of  the  stock- 
holder of  a  foreign  corporation  are  to  be  measured  as  to  its  extent  and  character, 
by  the  laws  of  the  domicile  of  the  corporation;  Miller  v.  Smith,  26  R.  I.  155,  66 
L.R.A.  478,  106  Am.  St.  Rep.  699,  58  Atl.  634,  on  the  enforcement  of  stockholder's 
liability;  Knickerbocker  Trust  Co.  v.  Myers,  133  Fed.  768,  on  the  enforcement  of 
stock-holder's  liability  by  single  equity  action. 

Cited  in  footnotes  to  Kirtley  v.  Holmes,  52  L.  R.  A.  738,  which  sustains  right 
to  enforce  stockholder's  liability  in  courts  of  his  domicil;  Howarth  v.  Lombard, 
49  L.  R.  A.  301,  which  authorizes  suit  to  enforce  stockholders'  liability  in  foreign 
jurisdiction;  Bell  v.  Farwell,  42  L.  R.  A.  804,  which  holds  action  to  enforce  stock- 
holder's liability  maintainable  in  other  states;  Ferguson  v.  Sherman,  37  L.  R.  A. 
622,  which  authorizes  action  to  enforce  stockholder's  liability  in  any  state  where 
personal  service  obtainable;  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Mechanic's  Sav. 
Bank,  56  L.  R.  A.  228,  which  holds  stockholder's  liability  enforceable  in  Federal 
court,  or  any  court  where  personal  service  obtainable;  Blair  v.  Newbegin,  58  L.  R. 
A.  644,  which  sustains  right  to  enforce  stockholder's  liability  in  other  state,  with- 
out making  corporation  a  party;  Crippen,  L.  &  Co.  v.  Laighton,  46  L.  R.  A.  467, 
which  denies  enforceability  of  stockholder's  liability  in  other  state;  Finney  v. 
Guy,  49  L.  R.  A.  486,  which  holds  action  to  enforce  stockholder's  liability  not 
maintainable  out  of  state;  Bank  of  China  v.  Morse,  56  L.  R.  A.  139,  which  holds 
assessment  under  English  statute  in  proceeding  to  wind  up  corporation  will  not 
be  enforced  here  against  resident. 

Cited  in  notes  (47  L.R.A.  255)  on  effect  of  transfers  of  shares  of  stock  on  lia- 
bility for  unpaid  subscription;  (33  L.R.A.(N.S.)  895)  on  right  to  enforce  stock- 
holders' liability  outside  of  state  of  incorporation;  (57  Am.  St.  Rep.  69)  on 
what  is  a  withdrawal  of  corporate  assets;  (17  L.R.A. (N.S.)  427)  on  enforce- 
ment of  wife's  liability  under  statute  of  another  state  for  husband's  debt. 

Distinguished  in  Bates  v.  Day,  198  Pa.  516,  82  Am.  St.  Rep.  811,  48  Atl.  407, 
denying  right  of  portion  of  creditors  of  Colorado  corporation  to  enforce  statutory 
liability  of  stockholder  in  equitable  proceeding  in  which  he  is  only  stockholder  de- 
fendant, and  corporation  not  party. 
— —  By   receiver  or   assignee. 

Cited  in  Barton  Nat.  Bank  v.  Atkins,  72  Vt.  42,  47  Atl.  176,  holding  receiver 
proper  party  to  enforce  stockholder's  liability  in  equity  under  Vermont  statute; 
Childs  v.  Cleaves,  95  Me.  509,  50  Atl.  714,  holding  liability  of  local  stockholder  for 
assessment  of  foreign  court  in  suit  by  receiver  of  insolvent  corporation  there 
domiciled,  enforceable  by  such  receiver;  Hale  v.  Harden,  37  C.  C.  A.  244,  95  Fed. 
751,  upholding 'appointment  of  receiver  in  another  jurisdiction  to  enforce  at  law, 
equitable  contribution  of  local  stockholders  in  insolvent  Minnesota  corporation; 
Lewis  v.  Clark,  129  Fed.  574,  upholding  as  matter  of  comity,  action  in  Idaho  by 
Wisconsin  receiver  of  Minnesota  corporation  specially  appointed  to  foreclose  se- 
curities deposited  in  Wisconsin  to  authorize  corporation  to  do  business  there; 
State  Bank  v.  Kirk,  216  Pa.  455,  65  Atl.  932,  holding  that  there  was  a  con- 
sideration as  between  the  receiver  of  a  bank  and  the  directors  thereof  on  their 
accommodation  paper  placed  in  the  bank;  Woods  v.  United  States  Novelty  Co. 
37  Pittsb.  L.  J.  N.  S.  299, — holding  that  receiver  is  proper  party  to  bring 
equitable  action  to  enforce  stockholder's  liability  for  mnpaid  subscriptions; 
Yeagley  v.  Lancaster  Co-op.  Asso.  26  Lane.  L.  Rev.  30^  holding  that  receiver 


34  L.R.A.  737]  L.  R.  A.  CASES  AS  AUTHORITIES.  1194 

represents  both  corporation  and  creditors,  and  has  their  powers,  and  can  enforce 
any  liabilities  of  stockholders;  Lyons  v.  Benney,  230  Pa.  119,  34  L.R.A.  (N.S.i 
107,  79  Atl.  250,  to  the  point  that  receiver  of  insolvent  bank  represents  creditors 
of  bank  as  well  as  bank  itself  in  bringing  action  for  claims  due  bank;  Bullock 
Electric  Mfg.  Co.  v.  Lehigh  Valley  Traction  Co.  231  Pa.  132,  80  Atl.  568,  on 
receivers  of  corporation  as  representing  both  corporation  and  its  creditors. 

Cited  in  footnotes  to  Stoddard  v.  Lum,  45  L.  R,  A.  551,  which  authorizes  action 
in  New  York  by  Illinois  assignee  for  creditors  of  Illinois  corporation  to  enforce 
liability  of  all  domestic  stockholders;  Howarth  v.  Angle,  47  L.  R.  A.  725,  which 
sustains  foreign  receiver's  right  of  action  against  stockholder  in  foreign  corpora- 
tion; Runner  v.  Dwiggins,  36  L.  R.  A.  645,  which  denies  right  of  bank  assignee 
to  enforce  stockholder's  liability. 

Cited  in  notes  (31  L.R.A.(N.S.)  365,  366,  369,  371)  on  right  of  receiver,  as- 
signee, or  trustee  to  recover  statutory  added  liability  of  corporate  shareholder; 
(47  L.  ed.  U.  S.  383)  on  right  of  receiver  to  enforce  liability  of  corporate  stock- 
holder outside  state  of  appointment;  (71  Am.  St.  Rep.  354)  on  relation  of  re- 
ceivers to  pre-existing  liens  and  remedies  for  their  enforcements. 

Distinguished  in  Colton  v.  Mayer,  90  Md.  718,  47  L.  R.  A.  621,  footnote  p.  617, 
78  Am.  St.  Rep.  456,  45  Atl.  874,  and  McLaughlin  v.  Kimball,  20  Utah,  263,  77 
Am.  St.  Rep.  908,  58  Pac.  685,  holding  creditor,  but  not  receiver,  either  general  or 
special,  entitled  to  enforce  statutory  liability  of  stockholder:  Childs  v.  Adams. 
43  Pa.  Super.  Ct.  247,  holding  that  liabilities  of  officers  and  directors  of  corpo- 
ration specially  imposed  by  statute  are  not  assets  of  corporation  so  as  to  give 
receiver  authority  to  enforce  them. 
Presumption  as  to  forelgrn  law. 

Cited  in  Equity  Mut.  F.  Ins.  Corp's.  v.  Murry,  131  Ky.  750,  115  S.  W.  816.  on 
the  enforcement  of  contractual  liability  in  a  foreign  jurisdiction. 

Cited  in  footnote  to  Aslanian  v.  Dostumian,  47  L.  R.  A.  495,  which  denies  pre- 
sumption that  law  merchant  as  to  protest  of  draft  prevails  in  Asiatic  Tuikey. 
Jurisdiction    over    fo--.-ii.-ri    corporation*. 

Cited  in  Pitts  v.  Pittsburgh  Metals,  Min.  &  Mill.  Co.  17  Pa.  Dist.  R.  823, 
holding  that  a  foreign  corporation  was  within  the  jurisdiction  of  the  courts 
of  a  state  where  it  was  not  registered  where  charter  designated  its  principal 
place  of  business  as  within  the  state,  and  all  its  officers  and  directors  were  resi- 
dents of  the  state;  Re  Frankstown  Ave.  39  Pittsb.  L.  J.  X.  S.  14,  holding  that 
where  charter  of  foreign  corporation  provided  that  its  principal  office  should  be 
in  this  state,  and  officers  lived  here,  such  corporation  was  within  jurisdiction 
for  service  of  process  on  officers  here. 

Cited  in  footnote  to  Miller  v.  Smith,  66  L.R.A.  473,  which  holds  that  court* 
of  state  of  stockholder's  residence  will  not  take  jurisdiction  of  suit  by  corporate 
creditor  on  behalf  of  all  to  enforce  his  statutory  liability  to  contribute  toward 
payment  of  corporate  debts  in  advance  of  judicial  determination  of  his  pro- 
portionate liability  where  laws  of  state  of  incorporation  contemplate  pro  rata 
contribution  to  be  enforced  in  equitable  proceeding  against  all  stockholders. 

34  L.  R,  A.  742,  RHODES  v.  UNITED  STATES  NAT.  BANK,  13  C.  C.  A.  612, 

24  U.  S.  App.  607,  66  Fed,  Rep.  512. 
Enforcement     of     stockholder's     personal     liability. 

Cited  in  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  568,  44  L.  ed.  592,  20  Sup.  Ct. 
Rep.  477,  Affirming  28  C.  C.  A.  411,  83  Fed.  295;  Western  Nat.  Bank  v.  Lawrence, 
117  Mich.  673,  76  N.  W.  105;  Hancock  Nat.  Bank  v.  Ellis.  172  Mass.  44,  42  L.  R. 
A.  400,  70  Am.  St.  Rep.  232,  51  N.  E.  207;  Ferguson  v.  Sherman,  116  Cal.  175,  37 
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L.  R.  A.  625,  47  Pac.  1023, —  upholding  action  by  judgment  creditor  to  enforce 
statutory  liability  of  local  stockholders  in  Kansas  corporation ;  Dexter  v.  Edmands, 
89  Fed.  469,  and  McVickar  v.  Jones,  70  Fed.  756,  upholding  action  in  Federal 
court  corresponding  in  form  to  mode  of  enforcement  under  Kansas  procedure; 
Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Mechanic's  Sav.  Bank,  56  L.  R.  A.  230,  38  C.  C. 
A.  196,  97  Fed.  299,  Affirming  87  Fed.  116,  7  Pa.  Dist.  R.  367,  holding  stockholder 
or  his  estate  individually  liable  in"  action  by  single  creditor  of  insolvent  Kansas  cor- 
poration, although  receiver  appointed;  Hutchings  v.  Lamson.  37  C.  C.  A.  565.  96 
Fed.  720,  holding  statute  of  limitations  of  forum  controls  right  to  maintain  action 
to  enforce  stockholder's  liability  under  Kansas  statute;  American  Freehold  Land 
Mortg.  Co.  v.  Woodworth,  79  Fed.  952,  holding  allegation  of  judgment  against 
Kansas  corporation,  without  stating  original  debt  on  which  based,  sufficient  in 
proceeding  in  Federal  court  sitting  in  New  York  to  enforce  local  stockholder's  lia- 
bility; Lamson  v.  Hutchings,  55  C.  C.  A.  246,  118  Fed.  322,  holding  plaintiff  enti- 
tled to  prove  in  action  at  law  to  enforce  liability,  that  transfer  of  stock  averred 
in  defense  was  fraudulent  and  void;  Western  Nat.  Bank  v.  Reckless,  96  Fed.  73, 
holding  statute  of  another  state  preventing  enforcement  of  creditor's  statutory 
remedy  against  individual  stockholder  in  Kansas  corporation,  resident  in  such 
state,  unconstitutional;  Howarth  v.  Lombard,  175  Mass.  580,  49  L.  R.  A.  307, 
56  N.  E.  888,  sustaining  action  by  receiver  of  Washington  corporation  there  ap- 
pointed, to  enforce  statutory  liability  of  stockholders  resident  in  forum;  Hale  v. 
Harden,  37  C.  C.  A.  244,  95  Fed.  751,  upholding  appointment  of  ancillary  receiver 
in  another  jurisdiction  to  enforce  at  law,  equitable  contribution  of  local  stock- 
holders in  insolvent  Minnesota  corporation:  Lewis  v.  Clark,  129  Fed.  574,  uphold- 
ing, as  matter  of  comity,  action  in  Idaho  by  Wisconsin  receiver  of  Minnesota  cor- 
poration specially  appointed  to  foreclose  securities  deposited  in  Wisconsin  to  au- 
thorize corporation  to  do  business  there;  Converse  v.  Mears,  162  Fed.  774,  hold- 
ing that  the  receiver  of  a  defunct  Minnesota  corporation  may  sue  in  the  Federal 
courts  in  a  sister  state,  to  enforce  the  personal  liability  of  the  stock-holders  re- 
siding there. 

Cited  in  note  (34  L.  R.  A.  763)  on  right  to  enforce  stockholder's  liability  out- 
side state  of  incorporation, 
l-'imi  i  im-  by  court   without  jury. 

Cited  in  O'Hara  v.  Mobile  &  O.  R.  Co.  22  C.  C.  A.  514,  40  U.  S.  App.  471,  76 
Fed.  720,  holding  general  finding  on  trial  by  court  without  jury  precludes  consid- 
eration on  appeal  of  errors  other  than  in  admission  of  evidence. 

34  L.  R.  A.  747,  RUSSELL  v.  PACIFIC  R.  CO.  113  Cal.  258,  45  Pac.  323. 
Enforcement   of  stockholder's   personal   liability. 

Followed  in  Ferguson  v.  Sherman,  116  Cal.  173,  37  L.R.A.  624,  47  Pac.  1023, 
holding  that  penalties  and  special  remedies  provided  by  the  laws  of  a  state  will 
not  receive  extra-territorial  recognition. 

Cited  in  Stoddard  v.  Lum,  32  App.  Div.  569,  53  N.  Y.  Supp.  607,  holding  method 
prescribed  for  enforcement  of  stockholder's  liability  at  domicil  of  corporation  pre- 
cludes use  of  any  other  by  creditor  suing  in  foreign  jurisdiction;  Miller  v.  Lane, 
160  Cal.  94,  116  Pac.  58,  holding  that  resident  of  this  state,  is  not  bound  by 
judgment  recovered  in  another  state  to  enforce  personal  liability  of  stockholders 
where  he  was  never  brought  within  jurisdiction  of  courts  of  such  state. 

Cited  in  note  (34  L.  R.  A.  743,  755)  on  right  to  enforce  stockholder's  liability 
outside  state  of  incorporation. 
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34  L.  R.  A.  750,  TUTTLE  v.  NATIONAL  BANK,  161  111.  497,  44  N.  E.  984. 

Enforcement  of  statutory  liability  of  stockholder  outside  state  of  incor- 
poration. 

Cited  in  Mead  v.  Davies,  84  111.  App.  562.  refusing  to  dissolve  foreign  corpora- 
tion and  enforce  special  remedy  against  stockholder  available  under  law  of  its 
domicil,  prior  to  dissolution  proceedings  there;  Warrington  v.  Ball,  33  C.  C.  A. 
610,  62  U.  S.  App.  413,  90  Fed.  466,  holding  defense  of  fraud  in  foreign  judgment 
upon  statutory  liability  available  in  action  thereon  in  Federal  court  sitting  in 
another  state:  National  Bank  v.  Zinser,  55  111.  App.  517,  holding  constitutional 
provision  in  Kansas  for  stockholders'  liability,  self-executing  and  enforceablp  in 
forum  in  action  of  assumpsit;  James  H.  Rice  Co.  v.  Libbey,  85  Fed.  824,  holding 
corporation  necessary  party  to  equitable  proceeding  to  determine  officer's  statutory 
liability  for  excess  of  debts  over  capital  stock;  Covell  v.  Fowler,  144  Fed.  .138, 
holding  that  while  the  liability  of  a  stockholder  would  depend  upon  the  con- 
struction placed  upon  the  statute  of  the  domicile  of  the  corporation  by  thi> 
courts  of  the  domicile,  the  remedy  or  method  of  enforcing  it,  must  conform  to 
the  procedure  of  the  forum. 

Cited  in  note  (34  L.  R.  A.  743,  755)  on  right  to  enforce  stockholder's  liabil- 
ity  outside  state  of  incorporation. 

Distinguished  in  Bell  v.  Farwell,  176  111.  493,  42  L.  R.  A.  806,  68  Am.  St.  K.-p. 
194,  54  N.  E.  346,  enforcing  statutory  liability  of  stockholder  under  Kansas  law, 
in  action  of  assumpsit  where  contractual  nature  admitted  by  demurrer :  Wood- 
worth  v.  Bowles,  61  Kan.  575,  60  Pac.  331,  dismissing  petition  in  equity  l>\  cicd 
itor  in  behalf  of  himself  and  other  creditors,  as  not  in  conformity  to  individual 
right  of  each  creditor  to  enforce  stockholder's  liability  under  Kansas  law. 

Disapproved  in  Western  Nat.  Bank  v.  Lawrence,  117  Mich.  674.  76  N.  W.  10."). 
holding  constitutional  liability  of  stockholder  in  Kansas  corporation  self-executing 
and  enforceable  at  law  in  foreign  state  in  action  of  assumpsit;  Whitman  v.  Na- 
tional Bank,  28  C.  C.  A.  411,  51  U.  S.  App.  536,  83  Fed.  295,  and  Hancock  Nat. 
Bank  v.  Ellis,  172  Mass.  45,  42  L.  R.  A.  401,  70  Am.  St.  Rep.  232,  51  X.  E.  207. 
holding  statutory  liability  of  stockholder  in  Kansas  corporation  transitory  and 
enforceable  wherever  service  may  be  properly  made. 

Cited  as  disapproved  in  Edwards  v.  Schillinger,  245  111.  242,  33  L.R.A. (N.S.  i 
910,  137  Am.  St.  Rep.  308,  91  N.  E.  1048.  holding  that  the  creditor  of  a  foreign 
corporation  could  sue  a  resident  stockholder  for  the  balance  of  his  stock   sub- 
scription, in  the  local  courts. 
Constitutional   construction. 

Cited  in  State  v.  Lawrence,  79  Kan.  280,  100  Pac.  485,  on  constitutional  con- 
struction; Kitchin  v.  Wood,  154  N.  C.  568,  70  S.  E.  995,  holding  that  constitu- 
tional provision  may  be  self-executing  and  when  such  is  the  case,  courts  will  so 
declare  it. 

C'ited  in  note   (44  L.  ed.  U.  S.  588)   on  self-executing  nature  of  constitutional 
provisions  declaring  the  liability  of   stockholders. 
Conflict   of   laws. 

Cited  in  People  use  of  Gobin  v.  May,  158  111.  App.  596.  holding  that  courts  of 
this  state  will  not  ordinarily  interfere  in  controversies  relating  to  internal 
management  of  affairs  of  foreign  corporation  at  suit  of  stockholder. 

34  L.  R.  A.  757,  MARSHALL  v.  SHERMAN,  148  N.  Y.  9,  51  Am.  St.  Rep.  654, 

42  N.  E.  419. 
Motion  for  reargument  denied,  148  N.  Y.  755,  43  N.  E.  988. 
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Self-executing;  constitutional   provisions. 

Cited  in  note  (44  L.  ed.  U.  S.  588)   on  self -executing  nature  of  constitutional 
provisions  declaring  the  liability  of  stockholders. 
Enforcement    of    stockholder's    statutory    liability. 

Cited  in  Crippen  v.  Laighton,  69  N.  H.  551,  46  L.  R,  A.  473,  76  Am.  St.  Rep. 
192,  44  Atl.  538:  Hancock  Nat.  Bank  v.  Farnum,  20  R.  I.  469,  40  Atl.  341 ;  Brook- 
man  v.  Merchants'  Sav.  Bank,  31  Misc.  193,  65  N.  Y.  Supp.  54;  Tuttle  v.  National 
Bank,  161  111.  503,  34  L.  R.  A.  753,  44  N.  E.  984,— holding  that  individual  cred- 
itor cannot  maintain  action  to  enforce  statutory  liability  of  local  stockholder  in 
Kansas  corporation;  Bank  of  China  v.  Morse,  168  N.  Y.  482,  56  L.  R.  A.  148,  85 
Am.  St.  Rep.  676,  61  N.  E.  774,  refusing  to  enforce  against  domestic  stockholder, 
assessment  under  foreign  statute  in  dissolution  proceeding  of  which  no  notice  given 
and  to  which  stockholder  not  party;  Finney  v.  Guy,  106  Wis.  267,  49  L.  R.  A.  491, 
82  N.  W.  595,  holding  liability  not  enforceable  in  forum>  where  laws  of  Minnesota 
where  corporation  domiciled  provide  for  single  action  against  all  stockholders  and 
corporation  in  favor  of  all  creditors;  Warrington  v.  Ball,  33  C.  C.  A.  610,  62  U.  S. 
App.  413,  90  Fed.  466,  holding  defense  of  fraud  in  foreign  judgment  upon  statutory 
liability  available  in  action  thereon  in  Federal  court  sitting  in  another  state; 
Woodworth  v.  Bowles,  61  Kan.  575,  60  Pac.  331,  holding  individual  creditor's 
right  to  maintain  action  against  individual  stockholder  not  affected  by  subsequent 
statute  taking  away  such  right;  Lang  v.  Lutz,  83  App.  Div.  537,  82  N.  Y.  Supp. 
319,  denying  right  of  creditor  to  enforce  for  his  benefit  alone,  liability  of  stock- 
holder for  amount  unpaid  on  stock;  Hutchinson  v.  Stadler.  85  App.  Div.  430,  83 
N.  Y.  Supp.  509,  enforcing  liability,  under  statute,  against  director  of  foreign  cor- 
poration paying  dividends  out  of  capital  of  corporation  in  violation  of  statute; 
Clark  v.  Knowles,  187  Mass.  38,  105  Am.  St.  Rep.  376,  72  N.  E.  352,  2  Ann.  Cas. 
26,  holding  that  a  suit  cannot  be  maintained  by  all  the  creditors  of  a  foreign 
corporation  against  a  resident  stockholder  to  enforce  his  personal  liability  * 
under  the  laws  of  the  domicile  of  the  corporation ;  Knickerbocker  Trust  Co.  v. 
Iselin,  185  N.  Y.  56,  113  Am.  St.  Rep.  863,  77  N.  E.  877,  Reversing  109  App. 
Div.  689,  96  N.  Y.  588,  holding  that  an  action  by  a  single  creditor  against  a 
single  stockholder  of  a  foreign  corporation  cannot  be  maintained  to  enforce  the 
personal  liability  of  the  stockholder;  Knickerbocker  Trust  Co.  v.  Iselin,  53  Misc. 
81,  103  N.  Y.  Supp.  1108,  holding  that  an  action  could  not  be  maintained  upon 
the  personal  liability  of  a  stockholder  in  a  foreign  corporation;  Coulter  Dry 
Goods  Co.  v.  Rosenbaum,  74  Misc.  580,  134  N.  Y.  Supp.  487,  holding  that  action 
cannot  be  maintained  here  to  enforce  statutory  liability  of  stockholder  of 
Arizona  corporation  under  laws  of  California  for  such  proportion  of  indebted- 
ness of  corporation  to  creditors  as  stock  of  stockholder  bears  to  whole  capital 
stock. 

Cited  in  note  (34  L.  R.  A.  741)  on  right  to  enforce  stockholder's  liability  out- 
side state  of  incorporation. 

Distinguished  in  Stoddard  v.  Lum.  159  N.  Y.  273,  45  L.  R.  A.  554,  70  Am.  St. 
Rep.  541.  53  N.  E.  1108,  Reversing  32  App.  Div.  569,  53  N.  Y.  Supp.  607,  sus- 
taining equitable  action  by  foreign  assignee  for  creditors  of  foreign  corporation  to 
collect  unpaid  subscriptions  to  stock  from  all  local  stockholders  thereon;  Howarth 
v.  Lombard,  175  Mass.  580,  49,  L.R.A.  308,  56  N.  E.  888,  and  Howarth  v.  Angle 
162  N.  Y.  189,  47  L.R.A.  730,  56  N.  E.  489,  Affidming  39  App.  Div.  161,  57  N.  Y. 
Supp.  187,  Which  Affirms  25  Misc.  554,  55  N.  Y.  Supp.  1108,  sustaining  action  by 
foreign  receiver  to  collect  assessment  imposed  by  court  at  domicil  of  foreign  cor- 
poration upon  stockholders  thereof ;  Thompson  v.  Nicolai,  21  Misc.  709,  49  N.  Y. 
Supp.  422,  sustaining  action  by  assignee  of  creditor  of  insolvent  business  corpo- 


34  L.R.A.  757]  L.  R.  A.  CASES  AS  AUTHORITIES.  1198 

ration  to  recover  debt  from  individual  stockholder  of  unpaid  stock,  where  debt 
does  not  exceed  par  value  of  stock,  without  joining  other  parties;  Persons  v. 
Gardner,  42  App.  Div.  500,  59  X.  Y.  Supp.  4G3,  holding  that  receiver  of  bank  may 
enforce  liability  of  stockholders  imposed  by  statute  enacted  subsequent  to  in- 
solvency: Hale  v.  Harden,  37  C.  C.  A.  245,  95  Fed.  751,  upholding  appointment  of 
receiver  in  another  jurisdiction  to  enforce  at  law,  equitable  contribution  of  local 
stockholders  in  insolvent  Minnesota  corporation;  Bell  v.  Farwell,  176  111.  493, 
42  L.  R.  A.  806,  68  Am.  St.  Rep.  194,  54  N.  E.  346,  enforcing  contractual  liability 
of  local  stockholders  in  Kansas  corporation  in  action  at  law  by  single  creditor, 
where  admitted  by  demurrer;  Latimer  v.  Citizens  State  Bank,  102  Iowa,  165,  71 
N.  W.  225,  enforcing  liability  of  local  stockholder  in  South  Dakota  corporation 
at  suit  of  individual  creditor;  Stieffel  v.  Tolhurst,  67  App.  Div.  :r2(>.  ':'•  X.  Y. 
Supp.  1034,  holding  directors  liable  for  statutory  penalty  for  failure  to  file  annual 
report,  irrespective  of  insolvency  of  corporation;  Worthington  v.  Griesser.  77  App. 
Div.  208,  79  N.  Y.  Supp.  52,  holding  obligation  created  by  contract  enforceable 
against  directors  of  pretended  foreign  corporation. 

,  Disapproved  in  Whitman  v.  National  Bank,  28  C.  C.  A.  411,  51  U.  S.  App.  536, 
83  Fed.  295,  Affirming  76  Fed.  698;  Hancock  Nat.  Bank  v.  Ellis.  172  Ma*s  i:>. 
42  L.  R,  A.  401,  70  Am.  St.  Rep.  232,  51  N.  E.  207;  Kulp  v.  Fleming.  <i5  Ohio. 
340,  87  Am.  St.  Rep.  611,  62  N.  E.  334;  Western  Nat.  Bank  v.  Lawrence,  117  Mich. 
674,  76  N.  W.  105, —  holding  liability  enforceable  by  individual  creditor  against 
individual  resident  stockholder  in  insolvent  Kansas  corporation;  Pfaff  v.  Gruen, 
92  Mo.  App.  572,  upholding  action  by  creditor  in  behalf  of  all  against  all  resident 
stockholders  in  Ohio  corporation  to  collect  assessment  imposed  by  Ohio  court; 
Love  v.  Pusey  &  J.  Co.  3  Penn.  (Del.)  578,  52  Atl.  542,  holding  action  maintainable 
in  Delaware  to  enforce,  under  Kansas  statute,  individual  liability  of  Delaware 
stockholder  of  Kansas  corporation. 
—  Equitable  nature  of  proceeding:. 

Cited  in  Hirshfeld  v,  Fitzgerald,  157  N.  Y.  179,  46  L.  R.  A.  846,  51  N.  E.  997. 
holding  creditor  bringing  action  on  behalf  of  himself  and  other  creditors,  entitled 
to  settle  and  discontinue  same  at  any  time  prior  to  joinder  therein  of  other  cred- 
itors ;  Marsh  v.  Kaye,  44  App.  Div.  79,  60  N.  Y.  Supp.  439  ( dissenting  opinion ) . 
majority  denying  right  of  creditor  proceeding  in  equity  in  behalf  of  all,  to  enjoin 
actions  by  other  creditors  at  law  to  enforce  statutory  liability  of  directors  of 
charitable  corporation;  Hallett  v.  Metropolitan  Messenger  Co.  69  App.  Div.  263, 
74  N.  Y.  Supp.  639,  holding  creditor  not  entitled  to  personal  judgment  against  all 
stockholders  in  equitable  proceeding  in  behalf  of  all  creditors,  where  it  appears 
that  there  are  other  creditors  in  same  position;  Converse  v.  Ayer,  197  Mass. 
453  84  N.  E.  98,  on  the  equitable  nature  of  the  proceedings  to  enforce  stock- 
holder's liability.  • 
Necessary  parties. 

Cited  in  Milson  Rendering  &  Fertilizer  Co.  v.  Baker.  16  App.  Div.  586.  44  X.  Y. 
Supp.  999,  holding  corporation  and  all  its  directors  necessary  parties  to  action  to 
enforce  statutory  liability  for  creation  of  debt  in  excess  of  paid-up  capital  stock ; 
Hirshfeld  v.  Bopp.  39  App.  Div.  616,  57  N.  Y.  Supp.  699,  refusing  to  permit  action 
by  creditors  against  portion  only  of  stockholders  of  insolvent  corporation  in 
forum;  James  H.  Rice  Co.  v.  Libbey,  85  Fed.  824,  holding  corporation  necc— <a>  v 
party  to  equitable  proceeding  to  determine  officer's  statutory  liability  for  excess 
of  debts  over  capital  stock;  Wartli  v.  Moore  Blind  Stitcher  &  Overseamcr  C'o. 
146  App.  Div.  35.  130  N.  Y.  Supp.  748.  holding  that  where  creditor  of  corpora- 
tion sued  stockholders  in  equity  to  collect  amounts  unpaid  on  stock,  he  must  sue 
for  benefit  of  all  creditors  and  join  as  defendants  all  stockholders  liable:  Cheney 
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v.  Scharmann,   145   App.  Div.  463,   129  N.  Y.  Supp.  993,  holding  that  superin- 
tendeut  of   banks   must   in  action   to   enforce   liability   of   stockholders   of   trust 
company,  join  all  stockholders  liable  so  that  liability  of  all  may  be  equally  and 
ratably  ascertained  and  apportioned. 
Extraterritorial  force  of  state  statutes  and  decisions. 

Cited  in  People  v.  Martin,  38  Misc.  70,  76  N.  Y.  Supp.  953,  refusing  to  convict 
notary  public  of  perjury  for  false  oath,  where  oath  not  required  by  domestic  laws, 
though  authorized  by  law  of  foreign  jurisdiction  in  a  proceeding  under  which  it 
was  taken;  Bath  Gaslight  Co.  v.  Rowland,  84  App.  Div.  568,  82  N.  Y.  Supp.  841, 
refusing  to  hold  surety  liable  on  lease  declared  to  be  ultra  vires  in  state  where 
made;  Hilliker  v.  Hale,  54  C.  C.  A.  257,  117  Fed.  225,  holding  action  not  maintain- 
able in  foreign  jurisdiction  by  a  receiver  who  is  a  mere  agent  of  court  in  winding 
up  corporation;  Corbin  v.  Houlehan,  100  Me.  257,  70  L.R.A.  573,  61  Atl.  131, 
holding  that  a  state  will  enforce  the  laws  or  contracts  of  another  state  only 
when  not  opposed  to  the  public  policy  of  the  forum;  Re  Great  Northern  Constr. 
Co.  50  Misc.  473,  100  N.  Y.  Supp.  564,  holding  that  a  foreign  insolvency  act 
will  not  be  enforced  to  the  prejudice  of  creditors  or  residents  of  the  forum: 
Hutchinson  v.  Ward,  114  App.  Div.  158,  99  N.  Y.  Supp.  708,  holding  that  where 
the  right  asserted  and  the  remedy  provided  for  cannot  be  enforced  without  in- 
justice to  the  citizens  of  the  forum,  it  will  not  be  enforced;  Mandel  Bros.  v. 
Simpson,  67  Misc.  388,  122  N.  Y.  Supp.  397,  holding  that  statutes  of  one  state 
have  only  such  force  in  another  state  as  is  allowed  them  under  doctrine  of 
comity,  extent  and  scope  of  which  will  be  determined  by  each  particular  state. 
Enforcement  of  ton  i.-.n  liabilities. 

Cited  in  Price  v.  Walker.  43  Ind.  App.  524,  88  N.  E.  78,  holding  that  a  con- 
tract valid  where  made  is  valid  everywhere  unless  it  violates  a  positive  statute 
of  the  place  where  it  is  sought  to  be  enforced. 

Distinguished  in  Hutchinson  v.  Ward,  192  N.  Y.  381,  127  Am.  St.  Rep.  909, 
85  N.  E.  390,   holding  that   a  suit  may  be  brought  on  a  bond  executed  in  an- 
other state  on  land  therein  in  connection  with  a  mortgage  thereon. 
Suit   by   slngrle   creditor   agratnst    common    surety. 

Cited  in  Guffanti  v.  National  Surety  Co.  196  N.  Y.  458,  134  Am.  St.  Rep.  848. 
90  N.  E.  174,  Affirming  133  App.  Div.  612,  118  N.  Y.  Supp.  207,  holding  that 
one  creditor  could  sue  on  behalf  of  himself  and  all  the  others,  on  a  bond  given 
under  the  statute  required  of  all  persons  engaged  in  receiving  money  for  trans- 
portation, who  has  embezzled  all  the  money. 

34  L.  R.  A.  767,  PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.  v.  REDDING,  140  Ind,  101, 

39  N.  E.  921. 
Liability   for   injuries   to   trespassers. 

Cited  in  Cleveland.  C.  C.  &  St.  L.  R.  Co.  v.  Adair,  12  Ind.  App.  594,  40  N.  E. 
822,  holding  railway  company  liable  only  for  wilful  injury  of  boy  walking  on 
tracks  at  place  where  no  regular  crossing,  though  commonly  used  as  footpath: 
Morgan  v.  Oregon  Short  Line  R.  Co.  27  Utah,  100,  74  Pac.  523,  holding  that 
railroad  company  was  not  liable  for  injuries  to  trespassers  upon  trains  unless 
they  were  inflicted  wantonly  or  wilfully. 

Cited  in  notes   (13  L.R.A.  (N.S.)   369)   on  liability  of  railroad  for  negligence  in 
ejecting  trespasser  from  moving  train;    (32  L.R.A. (N.S.)   573)   on  duty  of  prop- 
erty owner  to  trespassing  child. 
Kiiiln    to    eject    passengrers. 

Cited  in  footnote  to  Randall  v.  Chicago  &  G.  T.  R.  Co.  38  L.  R.  A.  666.  which 
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denies  implied  authority  of  brakeman  to  eject  passenger  from  freight  train. 

34  L.  R.  A.  769,  DANTZER  v.  INDIANAPOLIS  UNION  R,  CO.  141  Ind.  604,  50 

Am.  St.  Rep.  343,  39  N.  E.  223. 
Obstruction   of  access   to   property. 

Cited  in  Newton  v.  New  York,  N.  H.  &  H.  R,  Co.  72  Conn.  428,  44  Atl.  813, 
holding  railway  company  not  liable  for  depreciation  in  value  through  circuity  of 
access,  caused  by  removal  of  grade  crossing;  Cram  v.  Laconia,  71  N.  H.  47,  57 
L.  R.  A.  285,  51  Atl.  635,  holding  discontinuance  of  portion  of  street,  resulting  in 
diversion  of  trade,  not  ground  of  action  where  access  exists  by  longer  route; 
O'Brien  v.  Central  Iron  &  Steel  Co.  158  Ind.  221,  57  L.  R.  A.  509,  92  Am.  St.  Rep. 
305,  63  N.  E.  302,  holding  construction  of  building  wholly  obstructing  street  en- 
titles property  owner,  whose  access  to  business  portion  of  city  thereby  cut  off, 
to  maintain  action  for  special  damages;  Strunk  v.  Pritchett,  27  Ind.  App.  586, 
61  N.  E.  973,  holding  obstruction  of  alley  special  injury  where  only  mode  of  access 
to  rear  of  lot;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Noftsger,  148  Ind.  109,  47 
N.  E.  332,  holding  abutting  owner  entitled  to  recover  for  obstruction  of  access  by 
switch,  materially  interrupting  same;  Long  v.  Wilson,  119  Iowa,  273,  60  L.  R.  A. 
722,  footnote  p.  720,  97  Am.  St.  Rep.  315,  93  N.  W.  282,  holding  judgment  estab- 
lishing boundary  of  highway  in  suit  against  owner  on  one  side  not  conclusive  on 
opposite  owner  whose  access  to  property  interfered  with  by  boundary  established; 
Hall  v.  Lebanon,  31  Ind.  App.  269,  67  N.  C.  703,  holding  owner  of  property  not 
abutting  on  portion  of  street  sought  to  be  vacated  not  entitled  to  injunctive  relief, 
where  not  suffering  special  damages;  Enders  v.  Friday,  78  Neb.  514,  111  N.  W. 
140,  15  Ann.  Cas.  685,  holding  that  owners  of  land  abutting  upon  adjacent 
streets  are  not  entitled  to  damages  for  the  vacation  of  a  street  notwithstanding 
that  the  value  of  their  property  may  be  lessened;  Scrutchfield  v.  Choctaw,  O.  & 
W.  R.  Co.  18  Okla.  314,  9  L.R.A.(N.S.)  500,  88  Pac.  1048,  holding  that  unless 
the  landowner  suffers  some  special  damage,  he  cannot  recover  therefor,  even 
though  he  suffers  an  inconvenience  which  is  not  different  from  that  suffered  by 
the  community  in  general;  Brazell  v.  Seattle,  55  Wash.  188,  104  Pac.  155,  hold- 
ing that  the  owners  of  land  abutting  upon  a  street  which  is  to  be  narrowed  by 
a  replatting,  suffer  such  special  damages  as  entitles  them  to  recover  therefor: 
Highbarger  v.  Milford,  71  Kan.  344,  80  Pac.  633  (dissenting  opinion),  on  the 
damages  arising  from  obstruction  of  access  to  property;  Choctaw,  0.  &  G.  R.  Co. 
v-  Hamilton,  182  Fed.  122,  holding  that  abutting  owner  cannot  recover  for  ob- 
struction of  street  at  distance  from  property,  where  it  does  not  deprive  him 
of  access  to  it  through  other  streets;  McKay  v.  Enid,  26  Okla.  284.  30  L.I  I.  A. 
(N.S.)  1026,  109  Pac.  520,  holding  that  private  person  cannot  maintain  action 
for  interference  with  or  obstruction  of  street,  unless  he  is  specially  injured 
thereby  in  some  way  not  common  to  public;  Albes  v.  Southern  R.  Co.  104  Ala. 
363,  51  So.  327,  to  the  point  that  abutting  owner  is  entitled  to  compensation 
for  vacation  of  street  where  he  is  owner  of  fee. 

Cited  in  footnote  to  Borghart  v.  Cedar  Rapi  's,  68  L.R.A.  306.  which  sustains 
property  owner's  right  of  action  for  vacation  of  public  square  cutting  off  only 
means  of  access  to  his  property. 

Cited  in  notes  (2  L.R.A. (N.S.)  270)  on  right  of  property  owner  whose  access 
from  one  direction  is  shut  off  or  interfered  with  by  closing  of  street :  ( 8  L.R.A. 
(N.S.)  228)  on  obstructions  in  highway,  hindering  access  to  property,  as  en- 
titling owner  to  maintain  action  for  damages  or  abatement:  (36  L.R.A. (X.S.) 
745,  777)  on  abutter's  right  to  compensation  for  railroads  in  streets. 
Refusal  to  strike  pleading-s. 

Cited  in  Butt  v.  Iffert,  171  Ind.  556.  86  X.  E.  961.  holding  that  even  if  the 
order  of  the  trial  court  in  refusing  to  strike  out  part  or  all  of  a  pleading,  were 
erroneous,  it  would  not  constitute  reversible  error. 
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34  L.  R,  A.  773,  JACKSON  v.  JACKSON,  82  Md.  17,  33  Atl.  317. 
Record  of  error  on  appeal. 

Cited  in  Lewis  v.  Tapman,  90  Md.  303,  47  L.  R.  A.  388    45  Atl.  459.  holding 
erroneous  admission  of  question  on  examination  of  witness  not  ground  for  reversal 
where  record  does  not  disclose  that  answer  given. 
Validit^   of   marriage. 

Cited  in  Sturgis  v.  Sturgis,  51  Or.  16,  15  L.R.A.(N.S.)  1037,  131  Am.  St.  Rep. 
724,  93  Pac.  696,  holding  that  marriages  valid  where  entered  into,  but  which  are 
contrary  to  the  law  of  nature,  as  generally  recognized  by  Christian  countries, 
are  not  recognized  elsewhere;  Garcia  v.  Garcia.  25  S.  D.  654,  32  L.R.A. (N.S. ) 
429,  127  N.  W.  586,  Ann.  Cas.  1912  C,  621,  holding  that  marriage  valid  in 
state  where  contracted  cannot  be  annulled  in  another  state  upon  ground  that  it 
is  void  by  laws  of  such  state,  where  parties  were  not  citizens  of  latter  state  at 
time  of  marriage. 

Cited  in  notes   (57  L.R.A.  156,  159,  161,  169)  on  conflict  of  laws  as  to  validity 
of  marriage;    (79  Am.  St.  Eep.  365.  381)   on  what  marriages  are  void;    (124  Am. 
St.  Rep.  119)   on  common  law  marriages. 
Repute   as   evidence   of   marriage. 

Cited  in  Weidenhoft  v.  Primm,  16  Wyo.  361,  94  Pac.  453,  holding  that  the 
general  reputation  of  the  parties  in  the  community,  is  admissible  to  prove  mar- 
riage, if  the  reputation,  is  general  and  uniform;  Bowman  v.  Little,  101  Md.  295, 
61  Atl.  657  (dissenting  opinion),  on  proof  of  marriage  by  presumption  from 
co-habitation. 
Evidence  of  character. 

Cited  in  footnote  to  Daniels  v.  State,  54  L.  R.  A.  286.  which  requires  evidence 
of  good  character  to  be  weighed  by  jury  according  to  weight  of  testimony  by  which 
supported. 
Legitimacy. 

Cited  in  note  (65  L.R.A.  180)   on  conflict  of  laws  as  to  legitimacy. 

34  L.  R.  A.  777,  STATE  ex  rel.  CHILDS  v.  COPELAND,  66  Minn.  315,  61  Am. 

St.  Rep.  410,  69  N.  W.  27. 
Uniformity    of    operation    of    statutes. 

Cited  in  Robert  J.  Boyd  Paving  &  Contracting  Co.  v.  Ward,  28  C.  C.  A.  667,  55 
U.  S.  App.  730,  85  Fed.  36,  and  Owen  v.  Baer,  154  Mo.  443,  55  S.  W.  644,— 
holding  statute  giving  municipalities  of  fourth  class  power  to  tax  for  sewers 
on  adoption  of  provision  by  two-thirds  vote,  unconstitutional  as  special  in 
operation:  Cole  v.  Dora,  80  Kan.  256,  22  L.R.A.(N.S.)  538,  101  Pac.  1016,  hold- 
ing that  statute  providing  for  "commission"  government  in  those  cities  that 
adopt  its  provisions  by  popular  vote  is  not  violative  of  constitutional  pro- 
visions requiring  a  general  law  for  the  organization  of  cities. 

Distinguished  in  State  ex  rel.  Anderson  v.  Sullivan,  72  Minn.  133,  75  N.  W.  8, 
upholding  statute  making  identical  provisions  for  operation  in  counties  of  same 
class,  though,  by  reason  of  discretion  exercisable  thereunder  by  county  commis- 
sioners, salaries  may  differ  for  same  office  in  different  counties;  State  ex  rel. 
Young  v.  Henderson,  97  Minn.  372,  106  N.  W.  348,  holding  that  a  general  law 
applying  to  all  cities  of  a  certain  class  was  constitutional  though  it  in  effect  re- 
pealed a  special  law,  where  the  classification  was  not  arbitrary. 

Disapproved  in  Adams  v.  Beloit.  105  Wis.  374,  47  L.  R.  A.  446,  footnote  p.  441, 
81  N.  W.  869,  upholding  statute  general  in  terms,  though  operating  to  affect  but 
single  municipality. 
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Office   of   commissioner   of   pnblle   works. 

Cited  in  State  ex  rel.  St.  Paul  y.  District  Court,  72  Minn.  227,  71  Am.  St.  Rep. 
480,  75  N.  W.  224,  holding  assessment  levied  for  improvements  ordered  by  one 
holding  office  of  commissioner  of  public  works  under  unconstitutional  statute,  void. 
Delegation  of  legislative  power*. 

Cited  in  State  v.  Great  Northern  R.  Co.  100  Minn.  478,  10  L.R.A.(N.S.)  255, 
111  N.  W.  289,  on  the  distinction  between  the  delegation  of  legislative  powers 
and  administrative  powers. 

34  L.  R.  A.  781,  MITCHELL  v.  ROCHESTER  R.  CO.  151  N.  Y.  107,  56  Am.  St. 

Rep.  604,  45  N.  E.  354. 
Liability    for   injuries   caused   by    frigrht. 

Cited  in  Cleveland,  C.  C.  St.  L.  R.  Co.  v.  Stewart,  24  Ind.  App.  381,  56  N.  E.  917, 
denying  damage  for  nervous  shock  due  to  fright  at  peril  of  daughter,  caused  by 
negligence  of  railway  company;  Spade  v.  Lynn  &  B.  R.  Co.  168  Mass.  290,  38 
L.  R.  A.  514,  60  Am.  St.  Rep.  393,  47  N.  E.  88,  holding  nervous  shock  due  to  fright 
at  scuffle  in  removal  of  disorderly  passenger  by  conductor  not  ground  of  recovery ; 
Kalen  v.  Terre  Haute  &  I.  R.  Co.  18  Ind.  App.  212,  63  Am.  St.  Rep.  343,  47  N.  E. 
694,  holding  fright  at  danger  in  which  person  is  placed  by  runaway  caused  by 
negligent  dropping  of  gate  on  horse  and  buggy  not  ground  for  recovery:  \Yanl  v. 
West  Jersey  &  S.  R.  Co.  65  N.  J.  L.  384,  47  Atl.  561,  holding  that  paralysis  from 
tear  at  danger  in  which  one  is  placed  by  negligent  gateman  will  not  support 
action;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Bragg,  69  Ark.  405,  86  Am.  St.  Rep.  200. 
64  S.  W.  226,  refusing  recovery  for  nervous  prostration  caused  by  fright  at  having 
to  cross  cattle-guard  with  children  at  night,  through  failure  to  stop  train  at  sta 
tion;  Lehigh  &  H.  River  R.  Co.  v.  Marchant,  28  C.  C.  A.  546,  55  U.  S.  App.  427. 
84  Fed.  873,  holding  refusal  to  charge  that  only  nominal  damages  are  recover:! M" 
if  injury  resulted  from  fright  alone  not  reversible  error  where  incorporated  in 
charge  that  only  trifling  damages  should  be  granted  if  injury  not  due  to  shock 
and  fall;  Pronk  v.  Brooklyn  Heights  R.  Co.  68  App.  Div.  392,  74  N.  Y.  Supp.  375. 
refusing  to  reverse  verdict  for  defendant  in  action  for  injuries  received  by  reason 
of  derailing  of  cars,  although  nominal  damages  recoverable  on  ground  of  terror, 
fright,  and  payment  of  second  fare;  Consolidated  Traction  Co.  v.  Lambertson,  60 
N.  J.  L.  458,  38  Atl.  684,  refusing  to  reverse  plaintiff's  verdict  in  action  for  in- 
juries due  to  collision  with  team,  where  jury  instructed  to  give  damages  only  for 
physical  injury  received;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  77,  54  L.  R. 
A.  850,  60  N.  E.  674,  and  Curtin  v.  Western  U.  Teleg.  Co.  13  App.  Div.  254,  42 
N.  Y.  Supp.  1109,  denying  right  of  recovery  for  mental  suffering  caused  by  delay 
in  delivery  of  message  announcing  death  of  relative,  Mahoney  v.  Dankwart,  108 
Iowa,  324,  79  N.  W.  134,  refusing  recovery  for  permanent  nervous  disorder  caused 
by  fright  at  negligent  blasting  on  adjoining  lot;  Braun  v.  Craven,  175  111.  413,  42 
L.  R.  A.  203,  51  N.  E.  657,  holding  fright  and  shock  caused  by  negligent  and  violent 
manner  of  landlord  in  collection  of  rent  insufficient  to  support  action  for  damages; 
Haas  v.  Metz,  78  111.  App.  52,  holding  nervous  shock  due  to  violent,  angry  speech 
in  presence  of  plaintiff,  while  prostrated  from  child-birth,  not  ground  of  recovery; 
Nelson  v.  Crawford,  122  Mich.  467,  80  Am.  St.  Rep.  577,  81  N.  W.  335,  denying 
damage  for  miscarriage  caused  by  fright  at  man  dressed  in  woman  clothes :  Prince 
v.  Ridge,  32  Misc.  667,  66  N.  Y.  Supp.  454,  refusing  damage  for  shame  and  suffer- 
ing caused  by  mere  solicitation  to  illicit  intercourse;  Lee  v.  Burlington,  113  Io\va, 
357,  86  Am.  St.  Rep.  379,  85  N.  W.  618,  refusing  recovery  of  value  of  horse  whose 
death  was  caused  by  rupture  of  blood  vessel  of  heart  through  fright  at  negligently 
operated  street  roller;  Nason  v.  West,  31  Misc.  585,  65  N.  Y.  Supp.  651,  holding 
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allowance  of  damage  for  propensity  of  horse  to  subsequent  fright  erroneous  in 
action  for  damages  to  animal  by  automobile;  Western  U.  Teleg.  Co.  v.  Sklar,  61 
C.  C.  A.  287,  126  Fed.  301,  holding  damages  for  mental  suffering  due  to  delay  in 
delivery  of  telegram  not  recoverable ;  Wood  v.  Xew  York  C.  &  H.  R.  R.  Co.  83  App. 
Div.  607,  82  N.  Y.  Supp.  160,  holding  carrier  liable  for  negligence  causing  injury, 
due  to  shock  and  muscular  strain  not  produced  by  fright;  Newton  v.  New 
York,  N.  H.  &  H.  R.  Co.  ]06  App.  Div.  420,  94  N.  Y.  Supp.  825;  Hack  v.  Dady. 
134  App.  Div.  254,  118  N.  Y.  Supp.  906;  Reed  v.  Ford,  129  Ky.  476,  19  L.R.A. 
(N.S.)  227,  112  S.  W.  600;  Morse  v.  Chesapeake  &  0.  R.  Co.  117  Ky.  17,  77  S. 
W.  361, — holding  that  there  could  be  no  recovery  for  personal  injuries  resulting 
from  fright  alone,  without  some  trespass  physical  or  otherwise;  lamurri  v. 
Saginaw  City  Gas  Co.  148  Mich.  62,  111  N.  W.  884  (dissenting  opinion),  on  the 
same  point;  Hutchinson  v.  Stern,  115  App.  Div.  792,  101  N.  Y.  Supp.  145,  hold- 
ing that  there  could  be  no  recovery  for  nervous  prostration  of  the  wife  caused 
by  an  assault  upon  the  husband;  Miller  v.  Baltimore  &  O.  S.  W.  R.  Co.  78  Ohio 
St.  319,  18  L.R.A.(N.S.)  952,  125  Am.  St.  Rep.  699,  85  N.  E.  499,  holding  that 
there  could  be  no  recovery  for  illness  the  result  of  fright;  Huston  v.  Freemans- 
burg,  212  Pa.  551,  3  L.R.A.  (N.S.)  53,  61  Atl.  1022;  holding  that  there  could  be 
no  recovery  for  the  death  of  a  person,  which  was  caused  by  fright  alone; 
Shelton  v.  Bornt,  77  Kan.  5,  93  Pac.  341  (dissenting  opinion),  on  the  recovery 
of  damages  for  injuries  resulting  purely  from  mental  agitation;  Kagy  v.  West- 
ern U.  Teleg.  Co.  37  Ind.  App.  82,  117  Am.  St.  Rep.  278,  76  N.  E.  792,  holding 
that  there  could  be  no  recovery  for  rupture  of  the  intestines,  resulting  from 
mental  anguish  caused  by  failure  to  promptly  deliver  a  telegram;  Buchanan  v. 
Stout,  123  App.  Div.  648,  108  N.  Y.  Supp.  38,  holding  that  there  could  be  no 
recovery  for  mental  suffering  caused  by  seeing  a  pet  cat  mangled  by  a  neighbor's 
dog:  Pankoff  v.  Hinkley,  141  Wis.  149,  24  L.R.A. (N.S.)  1161,  123  N.  W.  625, 
holding  that  where  physical  injury  flows  directly  from  extreme  fright  or  shock, 
caused  by  the  ordinary  negligence  of  one  who  owes  a  duty  of  care  to  the  injured 
person,  there  can  be  a  recovery  for  the  negligence  and  shock;  Huston  v.  Free- 
mansburg,  9  North  Co.  Rep.  360,  holding  that  blasting  producing  fright,  result- 
ing in  mental  suffering,  unless  attended  by  direct  physical  injury,  is  not  sub- 
ject of  right  of  action;  Hack  v.  Dady,  142  App.  Div.  512,  127  N.  Y.  Supp.  22, 
holding  that  recovery  may  not  be  had  in  negligence  case  for  consequences  at- 
tributable to  fright  alone;  Schachter  v.  Interborough  Rapid  Transit  Co.  70  Misc. 
560.  127  N.  Y.  Supp.  308,  holding  that  in  action  by  girl  20  years  of  age  who 
was  injured  by  falling  down  stairs  as  result  of  being  frightened  by  defendant's 
elevated  train  which  threw  smoke  and  flames  into  room,  question  of  negligence 
and  proximate  cause  was  for  jury. 

Cited  in  footnotes  to  Spade  v.  Lynn  &  B.  R.  Co.  38  L.  R.  A.  512,  which  denies 
right  to  recover  for  fright,  etc.,  unaccompanied  by  physical  injuries;  Sanderson  v. 
Northern  P.  R.  Co.  60  L.  R.  A.  403,  which  denies  right  to  recover  for  fright  re- 
sulting in  physical  injury,  but  without  contemporaneous  injury,  unless  fright 
proximate  result  of  legal  wrong;  Smith  v.  Postal  Teleg.  Cable  Co.  47  L.  R.  A.  323. 
which  denies  recovery  for  sickness  due  to  fright  caused  by  grossly  negligent  act  of 
one  knowing  such  result  would  follow :  Kline  v.  Kline,  58  L.  R.  A.  397,  which  sus- 
tains right  to  damages  for  mental  suffering  for  assault  by  pointing  gun  with 
threat  to  shoot  unless  house  abandoned:  Watson  v.  Dilts,  57  L.  R.  A.  559,  which 
holds  one  liable  for  frightening  woman,  causing  nervous  prostration,  by  stealthily 
entering  her  home  in  nighttime:  Homans  v.  Boston  Elev.  R.  Co.  57  L.  R.  A.  291. 
which  holds  carrier  liable  for  nervous  shock  to  passenger  from  jar  to  nervous 
system  accompanying  blow;  Reed  v.  Maley,  62  L.  R.  A.  900,  which  holds  tha* 
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merely  soliciting  woman  to  sexual  intercourse  gives  her  no  right  of  action  by 
reason  of  mental  distress  suffered  thereby. 

Cited  in  notes  (22  L.R.A.(N.S.)  1074)  on  right  to  recover  for  physical  injury 
resulting  from  fright;  (77  Am.  St.  Rep.  860,  862,  863)  on  fright  as  element  of 
recoverable  damages;  (69  L.R.A.  521)  on  care  due  to  sick,  infirm  or  helpless 
persons  with  whom  no  contract  relation  is  sustained. 

Distinguished  in  Jones  v.  Brooklyn  Heights  R.  Co.  23  App.  Div.  143,  48  N.  Y. 
Supp.  914,  allowing  damages  for  fright  accompanying  injury  by  fall  of  light  from 
roof  of  car;  Mack  v.  South  Bound  R.  Co.  52  S.  C.  332,  40  L.  R.  A.  683,  footnote 
p.  679,  68  Am.  St.  Rep.  913,  29  S.  E.  905,  permitting  recovery  for  injury  to  youth 
whose  mind  unbalanced  by  fright  at  proximity  to  train  killing  mule  which  he  was 
leading;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hayter,  93  Tex.  242,  47  L.  R.  A.  326.  77  Am.  St. 
R«p.  856,  54  S.  W.  944,  holding  railway  company  liable  for  nervous  shock  proxi- 
mately  caused  by  fright  at  collision;  Buckbee  v.  Third  Avenue  R.  Co.  64  App.  Div. 
364,  72  N.  Y.  Supp.  217,  holding  plaintiff  entitled  to  damages  for  injury  due  to 
electric  shock  while  leaving  car  in  terror  at  flames  from  controller  box;  Watkins 
v.  Kaolin  Mfg.  Co.  131  N.  C.  543,  60  L.  R.  A.  620,  footnote  p.  617,  42  S.  E.  983, 
permitting  recovery  for  nervous  disorders  of  woman  caused  by  fright  at  negligent 
blasting  upon  adjoining  land;  Preiser  v.  Wielandt,  48  App.  Div.  572,  62  X.  Y. 
Supp.  890,  holding  landlord  liable  for  death  of  tenant's  wife  where  he  wilfully 
tears  down  house  immediately  or  expiration  of  lease,  though  notified  of  hor  prctr 
nancy  and  heart  disease;  Hickey  v.  Welch,  91  Mo.  App.  11,  holding  landlord  liable 
for  nervous  prostration  caused  by  fright  at  his  abuse  and  threatening  attitude 
with  gun;  Ford  v.  Schliessman,  107  Wis.  483,  83  N.  W.  761,  holding  woman  en- 
titled to  damage  for  fright  caused  by  actions  of  trespasser  on  premises,  though  no 
assault  actually  made;  Williams  v.  Underbill,  63  App.  Div.  226,  71  N.  Y.  Supp. 
291,  allowing  damages  for  mental  derangement  following  actual  assault;  Koch  v. 
Fox,  71  App.  Div.  298,  75  N.  Y.  Supp.  913,  holding  party  responsible  for  negligent 
injury  causing  insanity  liable  for  death  proximately  resulting  therefrom:  Powell 
v.  Hudson  Valley  R.  Co.  88  App.  Div.  137,  84  N.  Y.  Supp.  337,  holding  carrier 
liable  for  consequences  of  physical  injury  to  passenger,  due  to  its  negligence,  al- 
though condition  partly  produced  by  shock  and  fright;  Lofink  v.  Interborough 
Rapid  Transit  Co.  102  App.  Div.  275,  92  N.  Y.  Supp.  386,  holding  that  where 
the  injuries  were  the  result  of  fright,  caused  by  personal  violence,  there  could 
be  a  recovery  therefor;  Simone  v.  Rhode  Island  Co.  28  R.  I.  191,  9  L.R.A.fN.S.) 
742,  66  Atl.  202,  holding  that  where  the  fright  caused  physical  disorders  which 
resulted  in  physical  injuries,  there  could  be  a  recovery  for  the  fright. 

Disapproved  in  Cowan  v.  Western  U.  Teleg.  Co.  122  Iowa,  382,  64  L.  R,  A.  549, 
101  Am.  St.  Rep.  268,  98  N.  W.  281,  holding  damages  recoverable  for  mental  pain 
and  suffering  due  to  negligence  in  transmission  of  telegram;  Stewart  v.  Arkansas 
Southern  R.  Co.  112  La.  768,  36  So.  676,  holding  that  fright  which  causes 
personal  injuries  gives  rise  to  a  cause  of  action. 

34  L.  R.  A.  784,  STATE  v.  ZICHFELD,  23  Nev.  304,  62  Am.  St.  Rep.  800,  46 

Pac.  802. 
Validity    of    common-la^r    marriage. 

Cited  in  University  of  Michigan  v.  McGuckin,  62  Neb.  493,  57  L.  R.  A.  919, 
footnote  p.  917,  87  N.  W.  180,  holding  lawful  marriage  shown  between  persons 
whose  cohabitation  originally  meretricious,  by  continued  cohabitation  after  dis- 
ability removed,  and  birth  of  children  baptized  as  legitimate. 

Cited  in  footnote  to  Hilton  v.  Roylance,  58  L.  R.  A.  723,  which  sustains  seal- 
ing for  time  and  eternity  under  Mormon  marriage  ceremony. 
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Cited   in   notes    (2   L.R.A.  (N.S.)    354)    on   effect  on   common-law   marriage  of 
statute  regulating  marriage;    (124  Am.  St.  Rep.  121,  122)   on  common  law  mar- 
riages;   (79  Am.  St.  Rep.  361,  362,  363,  378)   on  what  marriages  are  void. 
Intent   as   uii    essential   of   bigamy. 

Cited  in  Baker  v.  State,  86  Neb.  779,  27  L.R.A. (N.S.)  1102,  126  N.  W.  300, 
holding  that  it  was  error  for  the  court  to  exclude  testimony  as  to  the  intent 
of  the  defendant  in  prosecution  for  bigamy,  by  showing  that  he  believed  that 
lie  was  divorced  from  his  former  wife;  People  v.  Spoor,  235  111.  232,  126  Am. 
St.  Rep.  197,  85  N.  E.  207,  14  Ann.  Cas.  638,  holding  a  man  guilty  of  bigamy 
where  he  marries  while  he  has  a  wife  living,  though  he  believes  he  has  a  valid 
divorce,  where  the  statute  defining  bigamy  does  not  make  this  grounds  an  ex- 
ception to  the  general  statement. 

Cited   in   notes    (27   L.R.A. (N.S.)    1098,   1102,   1103)    on  belief   in  termination 
of  former   marriage  as  defense  to   prosecution  for  bigamy ;    ( 126  Am.   St.  Rep. 
218)   on  crime  of  bigamy. 
Intent   as   an    ingredient    of    crime. 

Cited  in  State  v.  Pray,  30  Nev.  223,  94  Pac.  218,  holding  that  to  constitute  a 
crime,  intent  being  a  necessary  ingredient,  such  intent  must  exist  at  the  time  the 
acts  are  done;  State  v.  Rodriquez,  31  Nev.  343,  102  Pac.  863,  holding  that  in 
prosecution  for  assault  with  intent  to  kill,  intent  to  kill  must  be  proved  beyond 
reasonable  doubt  in  order  to  convict. 
—  Statutory  crime. 

Cited  in  State  v.  Shevlin-Carpenter  Co.  99  Minn.  165  108  N.  W.  935,  9  Ann. 
Cas.  634,  holding  that  the  legislature  may  define  what  acts  shall  constitute  a 
crime,  regardless  of  the  intent  with  which  they  are  done;  Armour  Packing  Co. 
v.  United  States,  14  L.R.A. (N.S.)  417,  82  C.  C.  A.  135,  153  Fed.  23,  holding  that 
eerror  of  law  excuses  no  one,  where  intent  is  not  a  necessary  ingredient  of  the 
crime:  State  v.  Clark,  32  Nev.  150,  104  Pac.  593,  Ann.  Cas.  1912  C,  754,  holding 
that  person  doing  unlawful  act,  forbidden  by  statute  is  guilty  of  crime  charged, 
even  though  he  had  no  wrongful  intent,  aside  from  what  is  involved  in  doing 
prohibited  act,  where  statute  is  silent  us  to  intent;  Com.  v.  Mixer,  207  Mass. 
148,  31  L.R.A.(N.S.)  467,  93  N.  E.  249,  20  Ann.  Cas.  1152,  holding  that  carrier 
is  guilty  of  violation  of  statute  prohibiting  carrying  of  liquor  if  he  carries 
package  containing  liquor  even  though  he  had  no  knowledge  of  contents  of 
package. 

Cited  in  note  (78  Am.  St.  Rep.  239)  on  acts  which  legislature  may  declare 
criminal. 

34  L.  R.  A.  788.  LOUISVILLE  &  N.  R.  CO.  v.  McELWAIN,  98  Ky.  700,  56  Am. 

St.  Rep.  385,  34  S.  W.  236. 
Right   of  actions   for   injuries   resulting:   in   death. 

Cited  in  Owensboro  &  N.  R.  Co.  v.  Barclay,  102  Ky.  28,  43  S.  W.  177,  holding 
husband  required  to  elect  between  statutory  action  for  physical  and  mental  suffer- 
ing of  deceased  wife  and  common-law  action  for  negligent  killing;  Sweetland  v. 
Chicago  &  G.  T.  R.  Co.  117  Mich.  338,  43  L.  R.  A.  571,  footnote  p.  568,  75  N.  W. 
1066,  holding  but  single  action  survives  under  statute  providing  for  action  by  ad- 
ministrator for  pain  and  suffering  of  deceased  and  for  action  for  pecuniary  loss  to 
heirs  by  reason  of  death;  United  States  Electric  Lighting  Co.  v.  Sullivan,  22  App. 
D.  C.  130.  holding  that  father  has  no  cause  of  action,  independent  of  statute,  for 
negligent  killing  of  minor  son:  Louisville  R.  Co.  v.  Raymond,  135  Ky.  743,  27 
L.R.A.  (N.S.)  180,  123  S.  W.  281,  holding  that  a  recovery  upon  a  right  of 
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action  accruing  to  the  decedent  for  personal  injuries,  is  a  bar  to  an  action  for 
his  death  resulting  therefrom,  and  also  citing  annotation  on  this  point;  Jacobs 
v.  Glucose  Sugar  Ref.  Co.  140  Fed.  768,  on  the  right  to  two  actions,  one  for  the 
pain  and  suffering  of  the  decedent,  and  the  other  for  his  death. 

Cited  in  footnotes  to  Brown  v.  Chicago  &  N.  W.  R.  Co.  44  L.  R.  A.  579,  which 
holds  cause  of  action  for  personal  injuries  which  survives  death,  distinct  from 
right  of  action  for  death ;  Broughel  v.  Southern  New  England  Teleph.  Co.  49  L.  R. 
A.  404,  which  holds  substantial  damages  recoverable  for  instantaneous  death  by 
wrongful  act;  Re  Meekin,  51  L.  R.  A.  235,  which  holds  action  for  death  by  admin- 
istrator, who  is  also  father  and  sole  beneficiary  of  deceased,  survives  father's 
death;  Worcester  &  S.  Street  R,  Co.  v.  Travelers'  Ins.  Co.  57  L.  R.  A.  629,  which 
holds  cases  of  instantaneous  death  not  covered  by  policy  insuring  railroad  company 
against  loss  from  liability  to  persons  sustaining  "personal  injuries." 

Cited  in  notes  (8  L.R.A. (N.S.)  384)  on  several  actions  for  wrongful  death; 
(32  L.R.A. (N.S.)  867)  on  right  to  recover  in  one  action  for  death  and  for 
previous  suffering;  (27  L.R.A. (N.S.)  176)  on  settlement  by  injured  person  of 
claim  against  tort  feasor  as  precluding  action  for  resulting  death;  (70  Am.  St. 
Rep.  682)  on  actions  for  death  of  human  being. 

Distinguished  in  Foreman  v.  Taylor  Coal  Co.  112  Ky.  851,  57  L.  R,  A.  450.  66 
S.  W.  1044,  holding  that  cause  of  action  against  employer  for  failure  to  protect 
nonunion  laborer  against  violence  of  strikers  does  not  survive;  Mageau  v.  Great 
Northern  R.  Co.  103  Minn.  294,  15  L.R.A.  (X.S.)  512,  115  N.  W.  651,  14  Ann. 
Cas.  551,  holding  that  under  the  statute,  a  recovery  by  the  administrator  for 
the  wife's  death,  does  not  bar  an  action  by  the  husband  for  his  wrongs,  by  reason 
of  his  being  deprived  of  her  services,  and  society. 
Effect  of  release. 

Cited  in  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin,  111  Ga.  580,  50  L.  R.  A. 
697,  footnote  p.  694,  36  S.  E.  881,  holding  voluntary  settlement  by  deceased  with 
tort  feasor  for  injury  precludes  statutory  action  in  favor  of  survivors. 

Cited  in  footnote  to  Hill  v.  Pennsylvania  R,  Co.  35  L.  R.  A.  196,  which  holds 
right  of  action  for  subsequent  death  precluded  by  release  of  damages  for  personal 
injuries. 
Measure  of   damages. 

Distinguished  in  Lines  v.  Chesapeake  &  O.  R.  Co.  91  Fed.  968,  holding  earning 
power  of  deceased  is  measure  of  damages  in  statutory  action  by  personal  repre- 
sentative. 

34  L.  R.  A.  797,  LUBRANO  v.  ATLANTIC  MILLS,  19  R.  I.  129,  32  Atl.  205. 
Right   of   actions   for   negligent    injury   causing   death. 

Cited  in  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  117  Mich.  339,  43  L.  R.  A.  572, 
75  N.  W.  1066,  holding  but  single  action  survives  under  statutes  providing  for 
action  by  administrator  for  pain  and  suffering  of  deceased,  and  for  action  for 
pecuniary  loss  to  heirs  by  reason  of  death ;  Southern  Bell  Teleph.  &  Teleg.  Co.  v. 
Cassin,  111  Ga.  579,  50  L.  R.  A.  696,  36  S.  E.  881,  holding  settlement  by  deceased 
with  tort  feasor  bars  statutory  action  in  favor  of  heirs;  McLaughlin  v.  Hebron 
Mfg.  Co.  171  Fed.  270,  holding  that  where  death  ensues  from  other  causes  that 
the  injuries  complained  of,  a  cause  of  action  survives:  Louisville  R.  Co.  v. 
Raymond,  135  Ky.  747,  27  L.R.A.(N.S.)  180,  123  S.  W.  281,  holding  that  an 
action  for  the  pain  and  suffering  of  the  decedent  was  a  bar  to  an  action  for  his 
death  from  the  injuries:  Mahonin?  Valley  R.  Co.  v.  Van  Alstine.  77  Ohio  St. 
405,  14  L.R.A. (N.S.)  897,  83  X.  E.  60],  holding  that  under  the  statute  an 
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action  by  the  administrator  for  the  pain  and  suffering  and  the  expenses  of  the 
decedent,  is  not  a  bar  to  an  action  under  the  statute  for  his  death. 

Cited  in  footnote  to  Broughel  v.  Southern  New  England  Teleph.  Co.  49  L.  R.  A. 
404,  which  holds  substantial  damages  recoverable  for  instantaneous  death  by 
wrongful  act. 

Cited  in  notes  (34  L.R.A.  788)  on  how  many  distinct  causes  of  action  arise 
from  injuries  resulting  in  death;  (70  Am.  St.  Rep.  682)  on  actions  for  death 
of  human  being. 

Distinguished  in  Letson  v.  Brown,  11  Colo.  App.  19,  52  Pac.  287,  holding  action 
for  negligent  injury  does  not  survive  against  estate  of  wrongdoer. 

Disapproved  in  Brown  v.  Chicago  &  N.  W.  R.  Co.  102  Wis.  147,  44  L.  R.  A.  584, 
77  N.  W.  748,  holding  action  by  administrator  for  suffering  of  deceased  distinct 
from  that  by  heirs  for  pecuniary  loss;  Mageau  v.  Great  Northern  R.  Co.  103 
Minn.  295,  15  L.R.A. (N.S.)  513,  115  N.  W.  651,  14  Ann.  Cas.  551,  holding  that 
an  action  by  the  administrator  for  the  wife's  death  was  no  bar  to  an  action  by 
her  husband  for  the  loss  of  her  society  and  services. 

34  L.  R.  A.  803,  HOLLEMAN  v.  HARWARD,  119  N.  C.  150,  56  Am.  St.  Rep.  672, 

25  S.  E.  972. 
Deprivation  of  services. 

Cited  in  \\hitaker  v.  Hamilton,   126  N.  C.  464,  35  S.  E.  815,  holding  loss  of 
daughter's  services  during  infancy,  through  lawful  marriage,  damnum  absque  in- 
juria. 
Husband's  rig-lit   of  action   for  injuries. 

Cited  in  footnote  to  Kelley  v.  New  York,  N.  H.  &  H.  R.  Co.  38  L.  R.  A.  631. 
which  sustains  husband's  common-law  right  of  action  for  loss  of  consortium 
through  injury  to  wife. 

Cited   in   note    (33   L.R.A. (N.S. )    10A4)    on   right  to  recover  for   loss   of  con- 
sortium through  personal  injury  to  wife. 
Liability  for  death  from   effect  of  liquor  sold   hnsband. 

Cited  in  footnote  to  Riden  v.  Grimm  Bros.  35  L.  R.  A.  587.  which  sustains  wife's 
right  of  action  for  husband's  death  from  effects  of  liquor  furnished  in  violation  of 
statute. 

Cited  in  note  (40  L.R.A. (N.S.)  360)  on  wife's  right  of  action  at  common  law 
against  one  selling  drugs  or  liquor  to  husband. 

34  L.  R.  A.  806,  FARMERS'  MUT.  INS.  ASSO.  v.  BURCH,  47  S.  C.  453,  58  Am. 

St.  Rep.  899,  25  S.  E.  211. 
Nature    of    proceeding    to    recover    assessments. 

Cited  in  Farmers'  Mut.  Ins.  Asso.  v.  Berry,  53  S.  C.  130,  31  S.  E.  53,  holding 
jury  trial  not  demandable  as  matter  of  right  in  action  equitable  in  nature. 

34  L.  R.  A.  810,  KINGMAN  COUNTY  v.  LEONARD,  57  Kan.  531,  57  Am.  St 

Rep.  347,  46  Pac.  960. 
Situs    of    personalty    for    taxation. 

Cited  in  Buck  v.  Miller,  147  Ind.  595,  37  L.  R.  A.  388,  62  Am.  St.  Rep.  436,  47 
N.  E.  8,  holding  notes  and  mortgages  owned  by  nonresident,  but  kept  in  forum  by 
resident  agent  managing  local  loan  business,  subject  to  taxation;  Mecartney  v. 
Caskey,  66  Kan.  414,  71  Pac.  832,  holding  tax  sale  certificates  held  by  nonresi- 
dents not  subject  to  taxation;  Hathaway  v.  Edwards,  42  Ind.  App.  27,  85  N.  E. 
28,  holding  that  notes  and  mortgages  belonging  to  a  nonresident  but  left  within 
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the  state  with  an  agent  for  the  purpose  of  conducting  a  money  loaning  estab- 
lishment, are  properly  taxed  at  the  place  where  the  agent  resides,  the  mort- 
gages being  upon  land  situated  there;  Johnson  County  v.  Hewitt,  76  Kan.  821, 
14  L.R.A.  (N.S.)  497,  93  Pac.  181,  holding  that  notes  belonging  to  a  resident 
made  by  nonresidents  are  taxable  here  though  secured  by  a  trust  deed  upon  lands 
in  the  other  state  which  have  never  been  brought  within  the  state. 

Cited  in  footnote  to  Allen  v.  National  State  Bank,  52  L.  R.  A.  760,  which  sus- 
tains right  of  state  to  tax  nonresident  mortgagee's  interest  in  land  within  state 

Cited  in  note   (62  Am.  St.  Rep.  457)    on  situs  of  personal  property  for  pur- 
poses of  taxation. 
Tax   on  judgment. 

Cited  in  note  (32  L.R.A.  (N.S.)  180)  on  constitutionality  of  specific  tax  upon 
judgments. 

34  L.  R.  A.  812,  McLAUGHLIN  v.  LOUISVILLE  ELECTRIC-LIGHT  CO.   100 

Ky.  173,  37  S.  W.  851. 
Negligence  tut  to  electric  wires. 

Cited  in  Thomas  v.  Maysville  Gas  Co.  108  Ky.  229,  53  L.  R.  A.  149,  56  S.  W. 
153,  holding  company  supplying  electricity  to  railway  liable  jointly  with  latter, 
for  injury  due  to  negligent  failure  properly  to  insulate  wires;  Macon  v.  Paducah 
Street  R.  Co.  110  Ky.  689,  62  S.  W.  496,  holding  that  railway  company  must  exer- 
cise highest  degree  of  care  in  use  of  electricity,  for  protection  of  all  persons  in  all 
places  where  such  persons  have  right  to  be;  Geismann  v.  Missouri-Edison  Electric 
Co.  173  Mo.  674,  73  S.  W.  654,  holding  lighting  company  liable  for  death  of  sign 
hanger  receiving  shock  due  to  contact  of  wire  he  was  holding  with  uninsulated 
wire  maintained  by  company;  Will  v.  Edison  Electric  Light  Co.  19  Lane.  L.  Rev. 
338,  holding  electric  lighting  company  liable  for  death  of  painter,  caused  by  his 
coming  in  contact  with  uninsulated  live  wire  while  painting  building;  Rucker  v. 
Sherman  Oil  &  Cotton  Co.  29  Tex.  Civ.  App.  419,  68  S.  W.  818,  holding  evidence 
of  customary  use  of  awning  admissible  in  action  for  death  of  lineman  killed  by 
coming  in  contact  witli  uninsulated  wire  while  at  work  on  such  awning;  Cole  v. 
Parker,  27  Tex.  Civ.  App.  566,  66  S.  W.  135,  holding  owners  of  electric  lighting 
plant  liable  for  failure  to  exercise  due  care  in  discovery  of  defect  in  construction  oi 
plant,  by  reason  of  which  boy  is  killed;  Perham  v.  Portland  Electric  Co.  33  Ur. 
475,  40  L.  R.  A.  809,  footnote  p.  799,  72  Am.  St.  Rep.  730,  53  Pac.  14,  which  holds 
it  negligent  to  string  over  bridge  dangerous  electric  wires  with  which  employee 
must  come  in  contact  when  making  repairs;  Booker  v.  Southwest  Mo.  R.  Co.  144 
Mo.  App.  285,  128  S.  W.  1012,  holding  that  the  breaking  of  a  high  tension  elec- 
tric wire  and  its  falling  to  the  street  was  sufficient  to  raise  a  presumption  of 
negligence;  Memphis  Consol.  Gas  &  Electric  Co.  v.  Letson,  68  C.  C.  A.  453,  135 
Fed.  973,  holding  that  negligence  is  presumed  from  the  escape  of  a  high  voltage 
electric  current;  Baries  v.  Louisville  Electric  Light  Co.  118  Ky.  835.  80  S.  W. 
814,  on  the  negligence  of  a  company  for  failure  to  properly  insulate  its  wires : 
Lancaster  v.  Central  City  Light  &  P.  Co.  (Dean  v.  Central  City  Light  &  P.  Co.) 
137  Ky.  361,  27  L.R.A.(N.S.)  184,  125  S.  W.  739,  on  the  liability  of  the  master 
for  allowing  electric  appliances  to  become  defective. 

Cited  in  footnotes  to  Moran  v.  Corliss  Steam-Engine  Co.  45  L.  R.  A.  267,  which 
holds  employer  using  defectively  insulated  wire  with  slight  current  liable  for  in- 
jury to  employee  due  to  outside  contact  with  dangerous  current;  Griffith  v.  New 
England  Teleph.  &  Teleg.  Co.  52  L.  R.  A.  919,  which  requires  telephone  company 
to  exercise  care  to  prevent  accident  by  conducting  lightning  into  house  over  wires ; 
Brown  v.  Edison  Electric  Illuminating  Co.  46  L.  R.  A.  745,  which  holds  priina 
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facie  presumption  of  negligence  arises  from  injury  to  boy  by  contact  with  exposed 
point  of  charged  wire  within  few  inches  of  small  roof  just  below  second-story  win- 
dow; Boyd  v.  Portland  General  Electric  Co.  52  L.  R.,A.  509,  which  holds  want  of 
.sufficient  assistance  to  promptly  replace  wires  broken  by  severe  storm  not  excuse, 
as  matter  of  law,  for  delay;  Anderson  v.  Inland  Teleph.  &  Teleg.  Co.  41  L.  R.  A. 
410,  which  holds  telephone  lineman  negligent  in  touching  span  wire  in  contact 
with  trolley  wire,  insulation  of  which  broken;  Brush  Electric  Light  &  Power  Co. 
v.  Lefevre,  49  L.  R.  A.  771,  which  denies  liability  for  death  by  uninsulated  electric 
light  wire  running  above  awning  16  feet  above  street;  Cumberland  Teleg.  &  Teleph. 
Co.  v.  Martin.  63  L.  R.  A.  469,  which  denies  liability  of  telephone  company,  negli- 
gently stretching  inadequately  insulated  wire  over  roof  of  store  porch,  to  passerby, 
while  taking  refuge  under  roof  from  storm,  killed  by  lightning  escaping  from  wire 

Cited  in  note  (113  Am.  St.  Rep.  1014)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 

Distinguished  in  Harrison  v.  Kansas  City  Electric  Light  Co.  195  Mo.  630,  7 
L.R.A.  (N.S.)  303,  93  S.  W.  951,  holding  that  where  the  deceased  met  his  death 
because  of  the  concurrent  negligence  of  a  third  party  in  grounding  the  current, 
and  the  defendant  in  turning  a  current  into  the  line  knowing  it  to  have  been 
grounded,  the  defendant  was  liable. 
Care  required. 

Cited  in  Commonwealth  Electric  Co.  v.  Melville,  210  111.  78,  70 
N.  E.  1052,  holding  that  the  care  required  of  an  electric  company 
is  that  care  commensurate  with  the  danger  involved;  Metropolitan  Street 
R.  Co.  v.  Gilbert,  70  Kan.  265,  78  Pac.  807,  3  Ann.  Cas.  256,  holding 
street  railway  is  bound  to  exercise  the  highest  degree  of  care  to  prevent 
injure"  by  its  electric  wires,  to  persons  upon  the  street;  Day  v.  Consolidated 
Light,  Power,  &  Ice  Co.  136  Mo.  App.  279,  117  S.  W.  81;  Shawnee  Light  & 
Power  Co.  v.  Sears.  21  Okla.  23,  95  Pac.  449:  Byerly  v.  Consolidated  Light, 
Power  &  Ice  Co.  130  Mo.  App.  602,  109  S.  W.  1065, — holding  same  as  to  an  elec- 
tric power  company;  Owensboro  v.  Knox,  116  Ky.  456,  76  S.  W.  191,  holding 
that  a  city  operating  a  municipal  lighting  plant  is  bound  to  exercise  reasonable 
care  to  see  that  its  appliances  are  in  a  reasonably  safe  condition :  Winkelman 
v.  Kansas  City  Electric  Light  Co.  110  Mo.  App.  189,  85  S.  W.  99;  Mangan  v. 
Louisville  Electric  Light  Co.  122  Ky.  482,  6  L.R.A. (N.S.)  461,  91  S.  W.  703,— 
holding  that  those  using  electricity  are  bound  to  use  the  utmost  care  possible  to 
prevent  injury  to  others,  the  degree  of  care  being  measured  by  the  danger;  C'olusa 
Parrot  Min.  &  Smelting  Co.  v.  Monahan,  89  C.  C.  A.  256,  162  Fed.  280.  on  the 
same  point;  Thomas  v.  Somerset,  30  Ky.  L.  Rep.  132,  7  L.R.A.(N.S.)  964,  97  S. 
W.  420,  holding  that  it  is  the  duty  of  an  electric  company  to  have  the  insulation 
perfect;  Alexander  v.  Nanticoke  Light  Co.  209  Pa.  574,  67  L.R.A.  477,  58  Atl. 
!068,  holding  that -it  is  the  imperative  duty  of  an  electric  light  company  to  pro- 
tect its  patrons  from  injury  by  the  use  of  the  appliances  furnished  them  by 
perfectly  insulating  them:  Clark  v.  St.  Louis  &  S.  R.  Co.  234  Mo.  423,  137  S. 
W.  583:  La  Dow  v.  Oklahoma  Gas  &  Electric  Co.  28  Okla.  29,  119  Pac.  250; 
Bowling  Green  Gaslight  Co.  v.  Dean,  142  Ky.  683,  134  S.  W.  1115, — holding  that 
electric  light  company  must  use  highest  degree  of  care  and  skill  known,  to  so 
insulate  or  protect  its  wires  as  to  make  them  free  from  danger  to  those  who  may 
be  brought  in  contact  with  them;  Braun  v.  Buffalo  General  Electric  Co.  200  X. 
Y.  492,  34  L.R.A.(N.S.)  1097,  140  Am.  St.  Repi  645,  94  N.  E.  206,  21  Ann.  Cas. 
370.  holding  that  corporation  which  permits  insulation  on  wires  strung  across 
vacant  lot  is  liable  for  death  of  carpenter  who  by  working  on  building  in  process 
of  erection  on  lot  comes  in  contact  with  wires  and  is  killed;  Lancaster  v.  Central 
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City  Light  &  P.  Co.  (Dean  v.  Central  City  Light  &  P.  Co.)  137  Ky.  361,  27 
L.R.A.(  (N.S.)  181,  125  S.  W.  739,  to  the  point  that  master  is  bound  to  utmost 
degree  of  care  to  keep  electrical  apparatus  in  safe  condition  for  protection  of 
servant;  Martin  v.  Des  Moines  Edison  Light  Co.  131  Iowa,  740,  106  N.  W.  359, 
holding  that  reasonable  care  for  protection  of  servants  employed  about  electrical 
appliances  requires  of  master  high  degree  of  prudence  and  watchfulness  for  their 
safety. 

Cited  in  footnote  to  Alexander  v.  Nanticoke  L.  Co.  67  L.R.A.  475,  which  holds 
that  corporation  contracting  to  light  building  by  electricity  undertakes  to  pro- 
tect occupants  from  injury  by  electric  current  so  far  as  it  can  do  so  by  highest 
degree  of  care,  skill,  and  diligence  in  maintaining  plant. 

Cited  in  notes   (6  L.R.A. (N.S.)    460)    on  care  required  of  one  furnishing  elec- 
tricity toward  persons  rightfully  on  premises  supplied;    (34  L.R.A. (N.S.)    1090) 
on  duty  of  company  maintaining  electric  wire  over  private  property;    (100  Am. 
St.  Rep.  520)   on  duties  and  liabilities  of  electric  corporations. 
What    constitutes    contributory    negligence. 

Cited  in  Schultz  v.  Michigan  United  R.  Co.  158  Mich.  677,  27  L.R.A. (N.S.) 
508,  123  N.  W.  594  (dissenting  opinion),  on  what  constitutes  contributory 
negligence. 

!>iNi|iiiilificii  t  ion     of    Jin-urn. 

Cited  in  Faber  v.  C.  Reiss  Coal  Co.  124  Wis.  562,  102  N.  W.  1049,  holding 
where  it  appeared  that  a  certain  insurance  company  had  a  pecuniary  interest 
in  the  result  of  the  suit,  it  was  proper  to  ask  the  juror  whether  he  was  a 
stockholder  in  the  company. 

Cited  in  footnote  to  Reed  v.  Peacock,  49  L.  R.  A.  423,  which  holds  Odd  Fellow 
not  disqualified  as  juror  in  action  by  Odd  Fellow  of  other  lodge. 

Cited  in  note  (40  L.R.A. (N.S.)  979)  on  relationship  to  private  corporation  or 
association  for  profit  which  will  disqualify  juror  in  civil  action. 

34  L.  R.  A.  817,  LANCEY  v.  KING  COUNTY,  15  Wash.  9,  45  Pac.  645. 
Singleness  of  subject  in  statute. 

Cited  in  Merritt  v.  Corey,  22  Wash.  448,  61  Pac.  171,  upholding  act  "concerning 
actions  to  enjoin  collection  of  taxes,  and  actions  to  recover  property  sold  for 
taxes;"  Seattle  &  L.  W.  Waterway  Co.  v.  Seattle  Dock  Co.  35  Wash.  512,  77 
Pac.  845,  sustaining  as  constitutional,  act  entitled,  "An  act  prescribing  the 
ways  in  which  waterways  for  the  uses  of  navigation  may  be  excavated  by  private 
contract,  providing  for  liens  on  tide  and  shore  lands  belonging  to  the  state, 
granting  rights  of  way  across  lands  belonging  to  the  state;"  State  v.  Moran,  46 
Wash.  600,  90  Pac.  1044,  sustaining  a  title  which  provided  for  the  search  and 
seizure  of  liquors  received  and  kept  contrary  to  law,  and  defining  and  punishing 
for  violations  of  the  law,  and  vesting  in  all  magistrates  the  power  to  receive  com- 
plaints for  such  violations. 
Sufficiency  of  title  to  act. 

Cited  in  Seattle  v.  Barto,  31  Wash.  146,  71  Pac.  735,  holding  title  of  ordinance 
"to  regulate  certain  trades  and  occupations"  broad  enough  to  authorize  provision 
for  licensing  pawnbrokers;  State  v.  Sharpless,  31  Wash.  194,  96  Am.  St.  Rep.  893, 
71  Pac.  737,  holding  title  to  act  "to  regulate  the  practice  of  barbering"  etc.  broad 
enough  to  authorize  provision  for  board  of  examiners,  and  their  duties  and  com- 
pensation; State  ex  rel.  McFadden  v.  Shorrock,  55  Wash.  211,  104  Pac.  214, 
holding  that  the  title,  an  act  to  establish  a  general,  uniform  system  of  public 
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schools,  is  sufficient  to  cover  the  provision  therein  as  to  compulsory  vaccination 

in  public  schools. 

Taxation    for    "public    purpose." 

Cited  in  footnotes  to  Pritchard  v.  Magoun,  46  L.  R.  A.  381,  which  authorizes 
taxes  to  aid  in  building  for  highway  and  railway  purposes,  toll  bridge  owned  by 
private  corporation ;  Dodge  v.  Mission  Twp.  54  L.  R.  A.  242,  which  holds  promo- 
tion of  construction  and  operation  of  sugar  mills  a  private  purpose  not  authorizing 
taxation. 

Cited  in  note  (61  L.  R.  A.  833)  on  construction  and  operation  of  canals. 
What    are    "strictly    county    purposes." 

Cited  in  State  ex  rel.  Burke  v.  King  County,  58  Wash.  517,  109  Pac.  350, 
to  the  point  that  county  funds  can  be  used  under  statute  for  paying  condem- 
nation awards  for  canal  right  of  way  although  canal  was  to  be  under  control  of 
Federal  government;  Ransom  v.  Rutherford  County,  323  Tenn.  34,  130  S.  W. 
]057,  Ann.  Cas.  1912  B,  356,  holding  that  state  is  not  person,  company,  associa- 
tion, or  corporation  in  sense  of  constitutional  inhibition  against  giving  or  lend- 
ing credit  by  counties  and  cities  without  required  vote  of  qualified  people; 
Bilger  v.  State,  63  Wash.  467,  116  Pac.  19,  holding  that  state  may  lend  its  aid 
to  enterprises  undertaken  by  general  government. 

Distinguished  in  State  ex  rel.  Potter  v.  King  County,  45  Wash.  524,  88  Pac. 
935,  holding  that  statute  giving  counties  the  right  to  issue  bonds  for  strictly 
•eounty  purposes,  does  not  give  them  the  right  to  issue  bonds  to  construct  a  ship 
canal  for  the  benefit  of  the  Federal  government. 

34  L.  R.  A.  S2L  KEYSTONE  LUMBER  CO.  v.  KOLMAN,  94  Wis.  465,  59  Am.  St 
Rep.  904,  69  N.  W.  165. 

Reaffirmed  on  second  appeal  in  103  Wis.  302,  79  N.  W.  224. 
\\  In.    may   maintain    replevin. 

Cited  in  footnote  to  Mitchell  v.  Georgia  &  A.  R.  Co.  51  L.  R.  A.  622,  which  holds 
•possession  of  property  as  agent  does  not  authorize  action  for  its  conversion. 

Cited  in  note  (80  Am.  St.  Rep.  749)  as  to  when  replevin  or  claim  and  delivery 
is  sustainable. 
Timber  as   realty. 

Cited  in  Fluharty  v.  Mills,  49  W.  Va.  451,  38  S.  E.  521,  holding  oral  sale  of 
standing  timber  merely  license  to  enter  for  purpose  of  cutting;  St.  John  v.  Sin- 
clair, 108  Minn.  277,  122  N.  W.  164,  holding  where  the  husband  granted  in  the 
presence  of  his  wife  and  with  her  consent,  the  right  to  cut  standing  timber, 
such  permit  amounted  to  a  license  which  protected  licensee  in  removing  the 
timber,  until  it  was  legally  revoked ;  Young  v.  Young,  109  Va.  225,  63  S.  E.  748, 
holding  that  a  gift  of  the  right  to  sell  timber  from  the  land  of  the  testator,  gives 
merely  a  license  to  sell,  and  gives  no  estate  in  the  timber  or  land. 
Passing:  of  title. 

Distinguished   in   Martin  v.  Johnson,   105   Me.   160,   73   Atl.  963,  holding  that 
the  cutting  of  timber  by  a  trespasser  did  not  give  title  to  the  person  holding 
a  permit  to  cut  the  timber,  he  merely  having  a  permit  to  cut  and  not  title  to  the 
standing  trees. 
Lien    for    improvement    of    timber. 

Distinguished  in  Dresser  v.  Lemma,  122  Wis.  392,  100  N.  W.  844,  holding 
that  the  defendant  in  action  of  replevin  to  recover  lumber  which  had  been  taken 
from  the  plaintiff,  had  no  possessory  lien  for  the  expenses  of  logging  and  saw- 
ing the  lumber,  where  the  plaintiff  had  hired  the  same  clone. 
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What   constitutes  a    license. 

Cited  in  Meinecke  v.  Smith,  135  Wis.  226,  115  X.  W.  816,  holding  that  the 
granting  of  the  purely  personal  right  to  pass  over  certain  lands,  in  going  to  and 
from  certain  lands  for  farming  and  pasturage  purposes,  creates  only  a  license. 

34  L.  R.  A.  824,  HINES  v.  WILLCOX,  96  Tenn.  148,  328,  54  Am.  St.  Rep.  823,  33 

S.  W.  914,  34  S.  W.  420. 
Liability   of   landlord    for   injuries   due   to   defects   in   premises. 

Reaffirmed  on  second  appeal  in  100  Tenn.  540,  41  L.  R.  A.  278,  66  Am.  St.  Rep. 
770,  46  S.  W.  297,  holding  landlord  liable  for  injury  to  tenant  from  fall  of  porch, 
known  by  him  to  have  drawn  away  from  house,  and  which  he  negligently  left  un- 
safe after  repairing,  and  referring  particularly  to  annotation  in  34  L.  R.  A.  824. 

Cited  in  Stenberg  v.  Willcox,  96  Tenn.  164,  34  L.  R,  A.  617,  33  S.  W.  917,  holding 
guest  of  lessee  entitled  to  recover  for  injuries  due  to  defective  balcony,  condition 
of  which  at  time  of  lease  could  have  been  known  by  landlord  by  use  of  reasonable 
diligence;  Finney  v.  Steele,  148  Ala.  201,  6  L.R.A.(N.S.)  980,  41  So.  976,  12 
Ann.  Cas.  510,  holding  that  the  landlord  was  not  liable  for  the  death  of  the 
tenant's  child  by  reason  of  a  contagious  disease  contracted  upon  the  premises, 
where  the  landlord  had  employed  skilled  persons  to  disinfect  the  house;  Morgan 
v.  Sheppard,  156  Ala.  408,  47  So.  147,  holding  that  the  rule  of  the  liability  of 
the  landlord  for  renting  premises  in  such  a  dangerous  condition  as  to  constitute 
a  nuisance,  does  not  exist  in  favor  of  the  tenant,  his  servants,  guests,  or  others 
entering  under  his  title;  Bailey  v.  Kelly,  86  Kan.  92t,  39  L.R.A.(N.S.)  378. 
122  Pac.  1027,  holding  that  landlord  is  liable  for  injury  to  servant  of  tenant 
caused  by  nuisance  dangerous  to  life  created  by  owner  on  premises,  where  such 
servant  is  without  fault;  Meyers  v.  Russell,  124  Mo.  App.  327,  101  S.  W.  606, 
holding  that  it  is  duty  of  landlord  who  has  knowledge  of  dangerous  defects  in 
premises,  not  easily  discoverable,  to  notify  lessee. 

Annotation  in  34  L.  R.  A.  824,  referred  to  particularly  in  Hanson  v.  Cruse,  155 
Ind.  178,  57  N.  E.  904,  holding  landlord  not  liable  for  injuries  to  health,  due  to 
obvious  defects  in  house  known  to  tenant,  though  former  promising  to  repair 
same;  Thompson  v.  Clemens,  96  Md.  207,  60  L.  R,  A.  583,  footnote  p.  581,  53  Atl. 
919,  denying  landlord's  liability  for  injury  to  member  of  tenant's  family  from 
failure  to  keep  agreement  to  make  repairs;  Whiteley  v.  McLaughlin,  183  Mo. 
165,  66  L.R.A.  486,  81  S.  W.  1094,  holding  that  the  landlord  was  not  liable  for 
injuries  to  a  tenant  because  of  defects  in  the  original  construction  of  the  prem- 
ises, of  which  the  landlord  had  no  knowledge,  and  of  which  there  was  no  means 
of  ascertaining. 

Cited  in  footnotes  to  Moore  v.  Parker,  53  L.  R,  A.  778,  which  holds  landlord  lia- 
ble for  failure  to  inform  tenant  of  known  defect  or  dangerous  condition ;  Railton  v. 
Taylor,  39  L.  R.  A.  246,  which  holds  landlord  not  exempt  by  lease  from  liability 
for  damage  resulting  from  negligence  in  use  of  heating  apparatus  remaining  under 
his  own  control;  Smith  v.  State,  51  L.  R.  A.  772,  which  denies  landlord's  liability 
for  injury  to  subtenant's  child  from  defective  balustrade  on  porch ;  Stillwell  v. 
South  Louisville  Land  Co.  52  L.  R.  A.  325,  which  holds  contributory  negligence  not 
shown  by  tenant  entering  premises  on  landlord's  agreement  to  at  once  repair  un- 
protected cistern;  Franklin  v.  Tracy,  63  L.R.A.  649.  which  holds  property  owner 
under  no  obligation  to  exercise  care  to  discover  latent  defects  for  intending 
lessees. 

Cited  in  notes  (34  L.  R.  A.  612)  on  landlord's  liability  for  injuries  to  tenant's 
guests  and  servants  from  defects  in  premises;  (33  L.  R.  A.  455)  on  implied  cove- 
nant in  lease  as  to  fitness  of  property  for  purpose  intended;  (34  L.R.A.(N.S.» 
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798,  803)  on  liability  of  landlord  for  injury  to  tenants  from  defects  in  premises; 
(6  L.R.A. (N.S.)  978)  on  duty  and  liability  of  landlord  as  to  infected  premises; 
(92  Am.  St.  Rep.  512)  on  liability  to  tbird  persons  of  lessors  of  real  or  personal 
property. 

Distinguished  in  Schmalzried  v.  White,  97  Tenn.  41,  32  L.  R.  A.  783,  36  S.  W. 
393,  holding  landlord  not  liable  for  injuries  due  to  hidden  defects  in  leased  prem- 
ises of  which  he  could  not  have  been  aware  by  use  of  reasonable  diligence. 

Disapproved  in  O'Malley  v.  Twenty-five  Associates,  178  Mass.  559,  60  N.  E.  387, 
holding  landlord  not  liable  to  tenant  for  injury  due  to  breaking  of  crane  hook, 
defect  in  which  not  known;  Whitmore  v.  Orono  Pulp  &  Paper  Co.  91  Me.  308,  40 
L.  R,  A.  380,  64  Am.  St.  Rep.  229,  39  Atl.  1032,  holding  landlord  not  liable  for 
injury  due  to  defective  pulp  digester  in  leased  mill,  where  not  dangerous  unless 
used,  and  referring  with  approval  to  annotation  in  34  L.  R.  A.  824;  Shinkle,  W. 
&  K.  Co.  v.  Birney,  68  Ohio  St.  335,  67  N.  E.  715,  holding  lessor,  in  absence  of 
warranty  or  deceit,  not  liable  to  lessee  for  injury  due  to  defective  condition  of 
warehouse;  Franklin  v.  Tracy,  117  Ky.  273,  63  L.R.A.  652,  footnote  p.  649,  77  S. 
W.  1113,  holding  owner  not  required  to  exercise  care  to  discover  latent  defects 
for  benefit  of  intending  lessees,  and  referring  with  approval  to  annotation  in  34 
L.R.A.  824. 
Agreement  to  keep  demised  premises  in  repair. 

Cited  in  Laudt  v.  Schneider,  31  Mont.  18,  77  Pac.  307,  holding  that  in  the 
absence  of  a  statute  or  agreement  there  is  no  implied  warranty  that  leased 
promises  are  suitable  for  the  purposes  for  which  they  are  demised,  or  that  the 
lessor  will  keep  them  in  repair,  and  also  citing' annotation  on  this  point. 

Cited  in  footnote  to  Davis  v.  Smith,  66  L.R.A.  478,  which  holds  landlord  not 
liable  for  damages  to  tenant  or  member  of  his  family  through  sickness  due  to 
breach  of  covenant  to  repair. 
i'arol  evidence  of  contract. 

Cited  in  Lewis  v.  Turnley,  97  Tenn.  202,  36  S.  W.  872,  upholding  admission  of 
parol  evidence  to  prove  independent  collateral  agreement  for  transfer  to  vendee  of 
insurance  on  premises  by  vendor  in  action  on  purchase  money  note;  Quigley  v. 
Shedd,  104  Tenn.  565,  58  S.  W.  266,  holding  parol  evidence  competent  to  prove 
agreement  that  contemporary  payment  not  to  be  credited  on  written  obligation 
then  executed;  Lyons  v.  Stills,  97  Tenn.  517,  37  S.  W.  280,  admitting  evidence  of 
agreement  to  take  pony  for  period  of  probation,  in  action  on  absolute  purchase 
note  given  at  time;  Johnson  v.  Continental  Ins.  Co.  119  Tenn.  604,  107  S.  W. 
688,  on  the  admissibility  of  parol  evidence  to  supply  parts  of  a  written  contract, 
omitted  from  the  writing;  North  American  Transp.  £  Trading  Co.  v.  Samuels, 
76  C.  C.  A.  506,  146  Fed.  54,  holding  that  parol  evidence  of  the  particular  kind 
and  quality  of  goods  contracted  to  be  sold,  was  admissible,  where  the  same  was 
omitted  from  the  written  contract,  but  agreed  to  orally. 

34  L.  R.  A.  835,  GRAND  ISLAND  &  N.  W.  R.  CO.  v.  BAKER,  6  Wyo.  369,  71  Am. 

St.  Rep.  926,  45  Pac.  494. 
Consideration   of   reserved   questions   by   snpreme   court. 

Followed  in  Jenkins  v.  Cheyenne,  12  Wyo.  80,  73  Pac.  758,  holding  that  under 
the  statute  authorizing  the  reserving  of  difficult  questions,  a  trial  court  cannot 
reserve  the  question  whether  the  complaint  states  facts  sufficient  to  constitute 
a  cause  of  action,  where  questioned  by  general  demurrer. 

Cited  in  Foote  v.  Smith,  8  Wyo.  511,  58  Pac.  898,  refusing  to  consider  reserved 
questions  where  action  properly  dismissed  by  plaintiff  in  district  court:  State  ex 
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re/.  Perkins  v.  Sheridan  County.  7  Wyo.  164,  51  Pac.  204,  refusing  to  consider  nier- ' 
its  of  ease  on  appeal  from  ruling  on  motion  for  judgment  on  pleadings,  where  an- 
sewer  denies  material   allegations  of  complaint;   Smith  v.  Healy,  12  Wyo.   222, 
75  Pac.  430,  holding  that  the  order  of  the  trial  court  to  the  clerk  to  certify  the 
record,  but  failing  to  designate  the  reserved  questions,  is  insufficient  to  bring  the 
questions  before  the  supreme  court. 
Collateral    attack    upon    judgment. 

Cited  in  Re  Fremont  &  B.  H.  Counties,  8  Wyo.  38,  54  Pac.  1073,  holding  judgment 
against  original  county  conclusive  against  new  county  embracing  same  territory  in 
subsequent  resubdivision  of  state,  in  proceeding  to  apportion  indebtedness  between 
new  counties;  Lake  County  v.  Platt,  25  C.  C.  A.  92,  49  U.  S.  App.  216,  79  Fed.  57:i, 
holding  county  estopped  to  assert  excess  of  debt  limit  by  debt  forming  basis  of  de- 
fault judgment  in  payment  of  which,  bonds  sued  upon  were  issued ;  Holt  County  v. 
National  L.  Ins.  Co.  25  C.  C.  A.  473,  49  U.  S.  App.  376,  80  Fed.  690,  enforcing  judg- 
ment in  mandamus  to  levy  tax  to  meet  judgment  against  school  district,  although 
levy  urged  to  be  in  excess  of  constitutional  powers  of  county  officers ;  McEntire  v. 
Williamson,  63  Kan.  283,  65  Pac.  244,  holding  taxpayer  concluded  by  judgment 
against  city  on  all  questions  that  might  have  been  litigated  in  action,  until  judg- 
ment impeached  for  fraud  or  collusion;  Equitable  Invest.  Trust  Co.  v.  Wyan- 
dotte  County,  86  Kan.  710,  121  Pac.  1097,  holding  that  judgment  against  county 
cannot  be  attacked  in  mandamus  proceedings  to  compel  its  payment. 
County  tax  limit. 

Cited  in  Dawson  County  v.  Clark,  58  Neb.  766,  79  N.  W.  822,  holding  tax  levied 
bv  school  district  to  meet  judgment,  void  where  constitutional  maximum  previously 
levied;  Eaton  v.  Mimunaugh,  43  Or.  471,  73  Pac.  754,  holding  statute  directing 
county  to  incur  indebtedness  beyond  constitutional  limit,  void;  Atchison,  T.  & 
S.  F.  R.  Co.  v.  New  Mexico,  11  N.  M.  676,  72  Pac.  14,  holding  that  if  the  county 
authorities  could  not  have  levied  a  tax  to  pay  the  claim,  they  could  not  levy 
a  tax  to  pay  a  judgment  based  upon  the  claim. 

Cited  in  note  (37  L.R.A.  ( N.S. )  1087)  on  creation  of  indebtedness  within 
meaning  of  debt  limit  provisions. 

Distinguished  in  State  v.  Laramie  County,  8  Wyo.  121,  55  Pac.  451,  holding  lia- 
bility of  county  for  deficiency  due  upon  state  levy  not  chargeable  against  proceeds 
of  tax  for  county  revenue. 
Power  to  confess  judgment. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Hitchcock  County,  60  Neb.  726,  84  N.  W.  97, 
holding  waiver  of  issuance  and  service  of  summons  against  village,  by  chairman  of 
board  of  trustees,  void;  Custer  County  v.  Chicago,  B.  &  Q.  R.  Co.  62  Neb.  661,  87 
N.  W.  341,  holding  confession  of  judgment  against  county  by  county  attorney  act- 
ing under  resolution  of  county  board,  void. 
Judgment  agrainst  municipality. 

Cited  in  State  ex  rel.  Young  v.  Royse,  71  Neb.  8,  98  N.  W.  459,  affirming 
on  rehearing,  3  Neb.  (Unof. )  268,  91  N.  W.  559,  holding  that  a  judgment  against 
?  municipality  has  the  effect  only  of  an  audited  claim  or  demand,  but  gives  no 
new  right  in  respect  to  the  means  of  payment. 

Cited  in  note  (9  L.R.A. (N.S.)  1005)  on  right  to  go  behind  judgment  against 
county  or  municipality  on  mandamus  to  enforce. 

34  L.  R.  A.  845,  STATE  ex  rel.  BLYDENBURGH  v.  BURDICK,  6  Wyo.  448,  46 
Pac.  854. 
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34  L.  R.  A.  851,  DEBNEY  v.  STATE,  45  Neb.  856,  64  N.  W.  446. 
Prejudice   by   conduct   of   trial. 

Cited  in  McMahon  v.  State,  46  Neb.  167,  64  N.  W.  694,  sustaining  refusal  of  new 
trial  on  ground  of  prejudicial  statements  by  prosecuting  attorney,  where  not  harm- 
ful when  taken  with  evidence;  Lindsay  v.  State,  46  Neb.  182,  64  N.  W.  716,  uphold- 
ing refusal  of  new  trial  for  prejudice  by  unexpected  accusation  of  defendant  in 
courtroom  by  mother  of  deceased,  where  removed  immediately  by  court  at  request 
of  both  prosecution  and  defense. 

Cited  in  notes  (12  L.R.A.  (N.S.)  98)  on  misconduct  of  spectator  during  crimi- 
nal trial;  (121  Am.  St.  Rep.  511)  on  improper  demonstrations  or  remarks  by 
spectators  as  ground  for  new  trial.  •?«'.) 

Error  iu   instructions. 

Cited  in  Whitney  v.  State,  53  Neb.  299,  73  N.  W.  69G,  refusing  to  reverse  con- 
viction for  embezzlement  on  ground  of  prejudicial  instruction,  where  not  harmful 
when  taken  with  balance  of  charge ;  Ferguson  v.  State,  52  Neb.  434,  66  Am.  St.  Rep. 
512,  72  N.  W.  590,  refusing  to  reverse  conviction  for  erroneous  inclusion  in  charge, 
of  matter  not  in  evidence,  where  rights  of  prisoner  not  prejudiced  thereby;  Welsh 
v.  State,  60  Neb.  115,  82  N.  W.  368,  upholding  instruction  embodying  collateral 
matter,  evidence  of  which  not  contradicted;  Henry  v.  State,  51  Neb.  155,  66  Am. 
St.  Rep.  450,  70  N.  W.  924,  holding  it  reversible  error  to  discredit  defense  of  alibi 
in  charge,  as  easily  fabricated;  Boyer  v.  State,  84  Neb.  410,  121  N.  W.  445, 
holding  that  if  the  court  in  its  instruction  copies  a  part  of  the  statute,  and 
omits  one  word,  but  afterward  makes  a  correct  application  of  the  statute  to  the 
facts  of  the  case,  the  error,  if  any,  is  cured. 
Defense  of  intoxication. 

Cited  in  Latimer  v.  State,  55  Neb.  617,  70  Am.  St.  Rep.  403,  76  N.  W..207,  hold- 
ing defense  of  intoxication  competent  on  trial  for  robbery,  though  insanity  or  loss 
of  reason  not  produced  thereby. 

.»;      l)«\   •  -itt^'i       loV      i- -.Ml  •»•?»/»'      t',         *;.!.(...- 

34  L.  R.  A.  857,  YOCH  v.  HOME  MUT.  INS.  CO.  Ill  Cal.  503,  44  Pac.  189. 
Avoidance    of    policy   by   breach    of    condition. 

Cited  in  Schroeder  v.  Imperial  Ins.  Co.  132  Cal.  19,  84  Am.  St.  Rep.  17,  63  Pac. 
1074,  holding  policy  avoided  by  failure  to  give  insurer  notice  of  foreclosure  proceed- 
ings within  reasonable  time  after  knowledge  thereof  obtained  by  insured. 
Keeping:  of  benzine,  e'tc. 

Cited  in  Ackley  v.  Phenix  Ins.  Co.  25  Mont.  279,  64  Pac.  665,  holding  description 
of  goods  as  "usually  kept  in  retail  drug  store"  sufficient  to  prevent  forfeiture  under 
prohibition  against  keeping  of  benzine,  etc.;  Traders'  Ins.  Co.  v.  Dobbins,  114 
Tenn.  237,  86  S.  W.  383,  holding  that  under  a  policy  covering  all  merchandise 
usually  kept  for  sale  in  a  country  hardware  store,  the  insured  was  entitled  to 
keep  for  sale  a  small  quantity  of  dynamite;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Penman, 
81  C.  C.  A.  151,  151  Fed.  977  (dissenting  opinion),  on  the  insurance  company 
as  being  charged  with  notice  of  customs  of  tenants  of  a  certain  class. 

Cited  in  footnotes  to  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  58  L.R.A.  714, 
which  holds  policy  not  avoided  by  bringing  gallon  of  gasoline  on  premises  for 
temporary  use,  though  causing  their  destruction;  Bastian  v.  British  American 
Assur.  Co.  66  L.R.A.  256,  which  denies  right  to  recover  under  policy  for  loss 
occurring  on  premises  on  which  dynamite  was  kept  in  violation  of  condition 
of  policy,  although  the  dynamite  had  nothing  to  do  with  the  loss. 

Distinguished  in  Mitchell  v.  Potomac  Ins.  Co.  16  App.  D.  C.  263,  refusing  recov- 
ery on  fire  policy  excepting  liability  for  damage  by  gasoline  explosion,  where  evi- 
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dence  proves  loss  thereby,  rather  than  by  fire;  Vandervolgen  v.  Manchester  Fire 
Assur.  Co.  123  Mich.  294,  82  N.  W.  46,  holding  policy  avoided  by  violation  of  condi- 
tion on  which  sales  of  kerosene  at  night  permitted. 
Effect    of   agent'a    knowledge. 

Cited  in  footnotes  to  Home  Ins.  Co.  v.  Hancock,  52  L.  R,  A.  665,  which  hold* 
statement  that  life  tenant  has  fee-simple  title  to  insured  property  does  not  avoid 
policy  where  agent  knew  facts;  Sternaman  v.  Metropolitan  L.  Ins.  Co.  57  L.  R,  A. 
319,  which  denies  insurer's  right  to  rely  on  warranty  by  applicant  that  answers 
properly  recorded,  where  medical  examiner  knew  otherwise. 
Construction  of  intrarance  policy. 

Cited  in  Pacific  Union  Club  v.  Commercial  Union  Assur.  Co.  12  Cal.  App.  508, 
107  Pac.  728.  holding  that  the  limitation  in  a  policy  to  all  direct  losses  by 
fire,  except  as  hereinafter  provided,  makes  the  succeeding  clause  as  to  earth- 
quakes cover  all  direct  losses  the  result  of  fire  caused  directly  or  indirectly  by 
the  earthquake;  McCaffrey  v.  Knights  &  L.  C.  213  Pa.  612,  63  Atl.  189,  hold- 
ing that  an  insurance  policy  is  to  be  construed  by  the  same  rules  of  construc- 
tion as  any  other  written  contract,  which  is  to  give  effect  to  the  intention  of 
the  parties  so  far  as  that  intention  is  ascertainable. 

Cited   in  note    (16   L.R.A.(N.S.)    1210,    1240)    on   parol  evidence  rule  as   to 
varying  or  contradicting  written  contracts,  as  affected  by  doctrine  of  waiver  or 
estoppel  as  applied  to  insurance  policies. 
Of    contract*. 

Cited  in  Payne  v.  Neuval,  155  Cal.  50,  99  Pac.  476,  holding  that  a  written 
contract  is  to  be  construed  most  strongly  against  the  party  drafting  the  same, 
who  caused  the  uncertainties  to  be  present. 

34  L.  R.  A.  861,  STANDARD  OIL  CO.  v.  ARNESTAD,  6  N.  D.  255,  66  Am.  St. 
Rep.  604,  69  N.  W.  197. 

Liability    of    sureties    for    partnership. 

Cited  in  London  &  L.  Ins.  Co.  v.  Holt,  10  S.  D.  174,  72  N.  W.  403,  holding  sure- 
ties for  partnership  acting  as  agents,  not  liable  for  money  collected  after  dissolu- 
tion by  member  of  firm;  Friendly  Co.  v.  National  Surety  Co.  46  Wash.  73,  JO 
L.R.A.(N.S.)  1162,  89  Pac.  177,  holding  that  a  change  in  the  firm  was  ma- 
terial change  in  the  sureties  obligation  which  relieved  it  from  liability  on  a 
contractor's  bond  executed  by  a  partnership  with  the  defendant  as  surety. 

Cited  in  note  (42  L.  ed.  U.  8.  990)  on  indemnity  bonds. 
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35  L.  R.  A.  33,  SAN  DIEGO  v.  LINDA  VISTA  IRRIG.  DISTRICT,  108  Cal.  189. 

41  Pac.  291. 
Assessment*    for   public    improvements. 

Cited  in  Witter  v.  Mission  School  District,  121  Cal.  351,  66  Am.  St.  Rep.  33.  53 
Pac.  905,  denying  that  street  assessments  can  be  enforced  against  lots  used  for 
school  purposes;  City  Street  Improv.  Co.  v.  University  of  California,  153  Cal. 
778,  18  L.R.A.(N.S.)  454,  96  Pac.  801,  holding  university  lands  not  used  for 
school  purposes  liable  to  special  assessment  for  street  improvements;  Knowles 
v.  New  Sweden  Irrigation  Dist.  16  Idaho,  247,  101  Pac.  81,  holding  owner  of 
land  within  irrigation  district  bound  by  irrigation  assessment,  where  he  had 
notice  and  failed  to  make  any  objection. 

Cited  in  footnotes  to  Pittsburg  v.  Sterrett  Subdistrict  School,  61  L.  R,  A.  183, 
which  holds  property  of  subschool  district  used  exclusively  for  educational  pur- 
poses not  subject  to  local  assessment;  Philadelphia  v.  Union  Burial  Ground  Soc. 

36  L.  R.  A.  263,  which  holds  assessment  on  burial  ground  for  water  pipes  in  street 
not  within  exemption  from  taxation;  First  Nat.  Bank  v.  Hazels,  56  L.  R.  A.  765. 
which  holds  land  platted  and  dedicated  as  public  cemetery  exempt  from  levy  and 
forced  sale. 

Cited  in  notes  (35  L.  R.  A.  373,  376)  on  superiority  of  lien  of  local  assessment 
orer  prior  lien;  (35  L.  R.  A.  59)  on  personal  liability  to  pay  assessment  for  local 
improvement;  (3  L.R.A. (N.S.)  837)  on  special  assessment  as  tax;  (12  L.R.A. 
(N.S.)  116)  on  liability  of  railroad  right  of  way  to  assessment  for  local  im- 
provements: (18  L.R.A. (N.S.)  451)  on  local  assessments  for  -benefits  on  prop- 
erty exempt  from  general  taxation;  (132  Am.  St.  Rep.  293,  300,  309,  318,  321) 
on  exemption  from  taxation  or  assessment  of  lands  owned  by  governmental 
bodies,  or  in  which  they  have  an  interest;  (44  L.  ed.  U.  S.  98)  on  liability  of 
public  property  to  assessment  for  public  improvements. 
Enforcement  ef  debt  nj;:i!-i^'  public  property. 

Cited  in  footnote  to  Oakland  Cemetery  Co.  v.  People's  Cemetery  Asso.  55  L.  R. 
A.  503.  which  denies  validity  of  sale  of  cemetery  lands  for  debt  contracted  by 
cemetery  company. 

Distinguished  in  Tulare  Irrigation  Dist.  v.  Collins,  154  Cal.  443,  97  Pac.  1124, 
holding  that  unused  lands  belonging  to  irrigation  district  cannot  be  sold  upon 
execution   to  satisfy  judgment  against  the  district. 
L.R.A.  Au.  Vol.  IV.  — 77    1217 
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35  L.  R.  A.  41,  CHILCOTT  v.  HART,  23  Colo.  40,  45  Pac.  391. 

Adoption    of    Mil  t  ii  lex    a*     fount  riit-il. 

Approved  in  Clayton  v.  Hallett,  30  Colo.  243,  59  L.  R.  A.  415,  97  Am.  St.  Rep. 
117,  70  Pac.  429,  holding  that  construction  of  statute  before  adoption  by  another 
state,  usually  to  be  followed  in  latter. 
Rule  M>  to  perpetuities. 

Cited  in  Becker  v.  Chester,  115  Wis.  132,  91  N.  W.  87,  holding  power  of  aliena- 
tion not  suspended  where  there  are  persons  in  being  who  have  entire  ownership 
and  may  lawfully  join  in  conveyance  of  whole  estate. 

Cited  in  footnote  to  Andrews  v.  Lincoln,  56  L.  R.  A.  103,  which  holds  void,  de- 
vise in  trust  for  accumulation  for  thirty  years. 
Adoption  of  the  common  law. 

Cited  in  people  ex  rel.  Atty.  Gen.  v.  News-Times  Pub.  Co.  35  Colo.  359,  84  Pac. 
912,  on  the  common  law  as  being  in  force  in  Colorado  by  legislative  adoption. 
Jurisdiction  of  District  Conrt. 

Cited  in  Currier  v.  Johnson,  19  Colo.  App.  103,  73  Pac.  882,  holding  that  action 
between  beneficiaries  and  trustees  under  a  will  involving  breach  of  duty  by  the 
trustees  and  incidentally  the  construction  of  the  will  is  within   jurisdiction   of 
the  district  court. 
Equitable    jurisdiction    to    remove    cloud    on    title. 

Cited  in  note    (12  L.R.A.  (N.S.)   53)    on  effect  of  legal  remedy  upon  equitalile 
jurisdiction  to  remove  cloud  on  title. 
Entire    invalidity   of    will    partially    void. 

Cited  in  note  (120  Am.  St.  Rep.  740)  on  entire  invalidity  of  will  partially 
void. 

35  L.  R.  A   50,  SWINDELL  v.  STATE,  143  Ind.  153,  42  N.  E.  528. 
Determination -of    riiiht    to   office. 

Cited  in  State  ex  rel.  Barnett  v.  Noblesville,  157  Ind.  34,  60  N.  E.  704,  holding 
that  mandamus  lies  to  determine  common  council's  power  of  removal ;  Couch  v. 
State,  169  Ind.  272,  124  Am.  St.  Rep.  221,  82  N.  E.  457,  holding  that  mandamus 
may  issue  to  put  one  in  possession  of  an  office  to  which  he  has  a  prima  facie 
and  uncontested  right. 
Adoption,  force,  and  effect  of  ordinances  or  by-laws. 

Reaffirmed  on  subsequent  appeal  in  146  Ind.  529,  45  N.  E.  700,  holding  council 
rules  presented  in  writing  and  adopted  at  regular  meeting  not  repealed  by  adop- 
tion of  verbal  and  general  motion. 

Cited  in  Blue  v.  Beach,  155  Ind.  131,  50  L.  R.  A.  69,  80  Am.  St.  Rep.  195,  56  N. 
E.  89,  and  State  ex  rel.  Cox  v.  Board  of  Education,  21  Utah,  414,  60  Pac.  1013. 
sustaining  order  of  board  of  health  to  exclude  unvaccinated  pupils,  as  exercise  of 
state  police  power;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Peterson,  156  Ind.  368.  59  N.  E. 
1044,  holding  authorized  ordinance  regulating  operation  of  locomotives  and  cars 
has  force  of  statute;  Ristine  v.  Clements,  31  Ind.  App.  348.  66  N.  E.  924,  holding 
that  after  enactment  of  ordinance  requiring  payment  of  license  fee  in  advance, 
note  given  in  payment  of  liquor  license  is  void ;  Anable  v.  Montgomery  County. 
34  Ind.  App.  75,  107  Am.  St.  Rep.  173,  71  N.  E.  272,  holding  that  acts  of  boards 
of  health  within  their  jurisdiction  have  the  same  force  as  acts  of  the  legisla- 
ture. 
Repeal  of  ordinance. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Salem,  166  Ind.  76,  76  N.  E.  631,  on  ordi- 
nances as  being  subject  to  repeal  or  amendment  only  by  means  of  new  ordinances; 
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Kraus  v.  Lehman,  170  Ind.  427,  84  N.  E.  769,  15  Ann.  Cas.  849.  holding  that 
ordinance  can  not  be  repealed  by  resolution;  Steenerson  v.  Fontaine,  106  Minn. 
229,  119  N.  W.  400,  holding  that  an  informal  repeal  of  an  ordinance,  regularly 
adopted  which  vacated  a  highway,  will  not  divest  the  title  of  a  purchaser  from 
the  owner  of  the  fee  after  such  vacation. 
Violation  of  ordinance  an  negrligrence. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Moore,  152  Ind.  350,  44  L.  R.  A. 
642,  53  N.  E.  290,  holding  that  violation  of  ordinance  as  to  arrangement  of  cars 
in  train,  and  running  trains  at  high  speed  and  without  signals,  constitutes  negli- 
gence. 

35  L.  R,  A.  56,  THOMPSON  v.  DEEDS,  93  Iowa,  228,  61  N.  W.  842. 
Control    or    disposition    of    corpse. 

Cited  in  Re  Richardson,  29  Misc.  370,  60  N.  Y.  Supp.  539,  holding  that  de- 
ceased's selection  of  place  of  interment,  should  be  observed;  Wilson  v.  Read, 
74  N.  H.  325,  16  L.R.A.  (N.S.)  334,  122  Am.  St.  Rep.  973,  68  Atl.  37,  holding 
that  court  will  not  order  body,  buried  at  place  requested  by  deceased,  disinterred 
where  such  removal  is  not  shown  to  be  necessary,  reasonable  or  proper;  Mc- 
Gann  v.  McGann,  28  R.  I.  134,  66  Atl.  52,  holding  that  widow  who  as  adminis- 
tratrix erects  monument  over  grave  of  husband  buried  in  her  father's  cemetery 
lot  may,  as  against  heirs  of  the  estate,  have  names  of  her  father  and  mother 
engraved  on  the  monument. 

Cited  in  footnotes  to  McEntee  v.  Bonacum,  60  L.  R.  A.  440,  which  holds  next  of 
kin  of  unmarried  person  entitled  to  custody  of  body  and  to  decide  on  place  of 
burial ;  O'Donnell  v.  Slack,  43  L.  R.  A.  388,  which  holds  widow  entitled  to  dispose 
of  corpse  as  against  stranger  in  blood;  Enos  v.  Snyder,  53  L.  R.  A.  221,  which 
holds  next  of  kin  entitled  to  decedent's  body  for  burial,  as  against  disposition  by 
will;  Wright  v.  Hollywood  Cemetery  Corp.  52  L.  R.  A.  621,  which  sustains  right 
of  grandmother  of  orphan  child  living  with  her,  to  determine  place  of  burial ; 
Thompson  v.  State,  51  L.  R.  A.  883,  which  holds  attempt  to  make  unauthorized 
sale  of  dead  body  of  human  being  a  misdemeanor ;  Pettigrew  v.  Pettigrew*,  64  L 
R.  A.  179,  which  sustains  wife's  right  to  remove  husband's  body  from  lot  of  hia 
father  to  her  own  lot  for  purpose  of  burying  beside  his  only  child;  Koerber  v, 
Patek.  68  L.R.A.  956,  which  holds  that  legal  right  to  bury  corpse  vests  in 
nearest  relative  of  decedent  so  situated  as  to  be  able  and  willing  to  perform 
the  duty. 

Cited  in  notes  (3  L.R.A. (N.S.)  491)  on  injunctive  relief  as  to  cemetery  prop- 
erty, burials,  or  removal  of  remains:  (75  Am.  St.  Rep.  429)  on  rights  in  and  to 
dead  bodies  and  remedies  for  their  enforcement. 

Distinguished  in  Anderson  v.  Acheson,  132  Iowa,  761,  9  L.R.A.  (N.S.)   223,  110 
N.  W.  335.  holding  that  one  who  has  removed  a  body  from  its  place  of  burial 
and  re-interred  it  elsewhere,  cannot  set  up  as  defense  to  an  action  therefor  that 
the  body  should  not  be  disturbed   in  the  second  place  of  burial. 
liability    for    autopsy    upon,    and    disinterment    of,    bodies. 

Cited  in  footnote  to  Burney  v.  Children's  Hospital  38  L.  R.  A.  413,  which  sus- 
tains father's  i-ij*ht  of  action  against  hospital  for  autopsy  on  child's  body  without 
father's  consent. 

Cited  in  note  (42  L.  R.  A.  722.  726,  729)  on  liability  for  disinterment  of  dead, 
bodies,  and  actions  relating  thereto. 
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35  L.  R.  A.  58,  IVANHOE  v.  ENTERPRISE,  29  Or.  245,  45  Pac.  771. 
Liability    (or    local    improvement*. 

Cited  in  footnote  to  Storrie  v.  Cortes,  35  L.  R.  A.  666,  which  holds  pavement  as- 
sessment personal  charge  against  owner  of  land. 

Annotation  in  35  L.  R.  A.  58  referred  to  particularly  in  Roller  v.  La  Crosse, 
106  Wis.  376,  82  N.  W.  341,  iiscussing,  without  deciding,  question  whether  bal- 
ance of  benefits  may  be  made  personal  liability  against  abutter. 

Cited  in  notes  (133  Am.  St.  Rep.  931,  933;  18  L.R.A.  (N.S.)  1260,  1261)  oa 
personal  liability  of  property  owner  for  assessments  for  local  improvements. 

35  L.  R.  A.  63,  FARWELL  v.  DBS  MOINES  BRICK  MFG.  CO.  97  Iowa,  286,  68 

N.  W.  176. 
Taxation    of    rural    property    in    city. 

Approved  in  Windsor  v.  Polk  County,  109  Iowa,  158,  80  N.  W.  323,  holding  16 
acres  bought  for  and  used  as  home,  and  not  platted  or  divided  by  street,  not 
exempt. 

Cited  in  footnote  to  Kimball  v.  Grantsville  City,  45  L.  R.  A.  628,  which  upholds 
municipal  tax  on  rural  property  within  city. 

Cited   in   notes    (34   L.R.A.    199,   200)    on   municipal   taxation   of   rural   lands 
within  limits  of  corporation;    (27  L.R.A. (N.S.)    697,  698)    on  same  point. 
Taxes    for   city   purpose. 

Approved  in  Allen  v.  Davenport,  107  Iowa,  103,  77  N.  W.  532,  holding  special 
paving  assessment  not  tax  for  city  purposes. 

Cited  in  Barber  Asphalt  Pav.  Co.  v.  Woodbury  County,  137  Iowa,  289,  114 
X.  W.  1044,  holding  that  special  assessment  for  street  paving  is  not  a  tax  for 
city  purposes;  Hedge  v.  Des  Moines,  141  Iowa,  22,  119  N.  W.  276,  holding  that 
special  assessment  for  street  improvement  is  a  tax. 

Cited  in  note    (3  L.R.A.  (N.S.)   837)   on  special  assessment  as  tax. 
Presumption  of  delivery. 

Approved  in  Hall  v.  Cardell,   111   Iowa,  209,  82  N.  W.  503,  holding  deed  pre- 
sumed delivered  at  date  of  acknowledgment. 
Liability   for    tax personal    liability. 

Approved  in  Dewey  v.  Des  Moines,  101  Iowa,  428,  70  N.  W.  605,  sustaining  de- 
ficiency judgment  in  action  to  enforce  special  assessment. 

Cited  in  Dewey  v.  Des  Moines,  173  U.  S.  202,  43  L.  ed.  668,  19  Sup.  Ct.  Rep.  379, 
denying  validity  of  act  imposing  personal  liability  upon  nonresident  for  local  im- 
provement. 

Cited   in   notes    (35   L.R.A.    60)    on   personal    liability   to   pay   assessment   for 
local  improvement;   (133  Am.  St.  Rep.  936;  18  L.R.A. (N.S.)   1262,  1263)  on  same 
point. 
—  In    absence   of   benefit. 

Cited  in  footnotes  to  Kaysville  v.  Ellison,  43  L.  R.  A.  81,  which  denies  validity 
of  city  tax  on  business  or  property  incapable  of  benefit  from  municipality  -.  Atchi- 
son,  T.  &  S.  F.  R.  Co.  v.  Clark,  47  L.  R.  A.  77,  which  holds  void,  fire  tax  to  which 
railroad  property  subject  without  being  entitled  to  any  of  benefits. 
I'rontnu'-    assessment. 

Cited  in  Hackworth  v.  Ottumwa,  114  Iowa,  470,  87  N.  W.  424,  sustaining  con- 
stitutionality of  act  prescribing  improvement  assessment  according  to  frontage. 

35  L.  R.  A.  70,  DUNHAM  v.  DUNHAM,  162  111.  589,  44  N.  E.  841. 
Validity  and  effect  of  foreign  judgment. 

Cited  in  Lancashire  Ins.  Co.  v.  Corbetts,  165  111.  600,  36  L.  R,  A.  643,  56  Am. 
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St.  Rep.  275,  46  N.  E.  631,  holding  that  judgment  aganist  garnishee,  rendered 
without  fraud  after  disclosure  of  prior  garnishment  in  court  of  another  state, 
must,  after  satisfaction,  be  held  bar  to  proceedings  in  other  state;  Justice  v. 
Georgia  Industrial  Realty  Co.  109  Va.  370,  63  S.  E,  1084,  holding  that  foreign 
judgment  voidable  for  fraud  practiced  upon  the  court  which  rendered  it  may  be 
attacked  collaterally. 
Of  divorce. 

Cited  in  Manning  v.  Spurck,  199  111.  450,  65  N.  E.  342,  denying  validity  of  di- 
vorce to  nonresidents  upon  constructive  notice  only;  Atherton  v.  Atherton,  181  U. 
S.  168,  45  L.  ed.  802,  21  Sup.  Ct.  Rep.  544,  holding  that  full  notice  mailed  to  non- 
resident defendant  at  sole  matrimonial  domicil,  with  proper  return  card,  supports 
divorce  in  state  of  such  domicil;  Forrest  v.  Fey,  218  111.  169,  1  L.R.A. (N.S.) 
744,  109  Am.  St.  Rep.  249,  75  N.  E.  789,  holding  that  foreign  judgment  of  di- 
vorce can  be  attacked  only  as  to  jurisdiction;  Field  v.  Field,  117  111.  App.  313, 
on  impeachment  of  foreign  decree  of  divorce  for  fraud  in  its  procurement;  Had- 
dock v.  Haddock,  201  U.  S.  586,  623,  50  L.  ed.  876,  892,  26  Sup.  Ct.  Rep.  525,  5 
Ann.  Cas.  1,  on  validity  of  foreign  divorce  obtained  without  personal  service. 

Cited  in  footnotes  to  Felt  v.  Felt,  47  L.  R.  A.  546,  which  holds  divorce  on  sub- 
stituted service  in  other  state  where  complainant  domiciled  entitled  to  recognition 
by  interstate  comity;  Trowbridge  v.  Spinning,  54  L.  R.  A.  204,  which  holds  judg- 
ment for  alimony,  though  subject  to  alteration,  final  for  enforcement  in  other 
state;  Arrington  v.  Arrington,  52  L.  R.  A.  201,  which  holds  foreign  decree  for  ali- 
mony after  defendant's  appearance  entitled  to  full  faith  and  credit. 

Cited  in  note  (83  Am.  St.  Rep.  623)  on  extraterritorial  effect  of  decree  of 
divorce. 

Distinguished  and  limited  in  Lynn  v.  Sentel,  183  111.  388,  75  Am.  St.  Rep.  110, 
55  N.  E.  838,  holding  that  husband's  foreign  divorce  upon  notice  by  publication 
only  does  not  devest  wife's  local  homestead  rights. 
Conflict  of  laws  as  to  divorce. 

Cited  in  note  (59  L.  R.  A.  147,  155,  167,  168,  183,  187)  on  conflict  of  laws  on 
subject  of  divorce. 
Domicil  for  purpose  of  divorce. 

Cited  in  Graham  v.  Graham,  9  N.  D.  89,  81  N.  W.  44,  holding  domicil  not  ac- 
quired by  mere  physical  presence  for  statutory  period;  Lawrence  v.  Nelson,  113 
Iowa,  280,  57  L.  R.  A.  587,  85  N.  W.  84,  and  Bell  v.  Bell,  181  U.  S.  178,  45  L.  ed. 
807,  21  Sup.  Ct.  Rep.  551,  both  denying  validity  of  divorce  obtained  by  party  not 
bona  fide  resident  of  state;  Smith  v.  Smith,  10  N.  D.  220,  86  N.  W.  721,  denying 
jurisdiction  in  divorce  proceedings  brought  by  one  not  bona  fide  resident. 

Cited  in  note    (12  L.R.A.  (N.S.)    1103)    on  character  of  residence  essential  to 
jurisdiction  in  divorce  proceeding. 
Evidence    warranting;    divorce. 

Cited  in  People  ex  rel.  Healy  v.  Case,  241  111.  284,  25  L.R.A. (N.S.)   58,  89  N. 
F.  638,  on  the  degree  and  kind  of  proof  necessary  in  divorce  suits. 
How   adultery   proved. 

Cited  in  Jennings  v.  Jennings,  85  Mo.  App.  294,  and  Shufeldt  v.  Shufeldt,  86  Md. 
531,  39  Atl.  416,  holding  adultery  proved  by  inferences  arising  from  acts  and  con- 
duct of  parties. 
Purpose  of  cross-bill. 

Cited  in  Mills  v.  Larrance,  186  111.  638.  58  N.  E.  219,  holding  that  release  and 
stipulation  after  suit  begun  may  be  set  up  by  cross-bill. 

C  ited   in   Haas  v.   Righeimer,   220   111.   197,   77  N.  E.  69,   holding  that  where 
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courts  have  concurrent  jurisdiction,  the  one  first  obtaining  jurisdiction  will 
retain  it  until  final  determination;  Hartford  F.  Ins.  Co.  v.  Ledford,  151  111. 
App.  416,  on  court  of  equity  as  not  assuming  jurisdiction  of  case  already  begun 
at  law  unless  necessary  to  admit  some  defense  not  available  at  law;  Farley  v. 
Farley,  121  Tenn.  228,  115  S.  W.  921,  holding  service  by  publication  sufficient  as 
to  nonresident  parties  in  action  against  domestic  corporation,  personally  served, 
which  affects  its  status  in  the  state. 

Cited  in  note  (53  Am.  St.  Rep.  183)  on  jurisdiction  over  absent  citizens. 

35  L.  R.  A.  84,  CHICAGO  v.  STRATTON,  162  111.  494,  53  Am.  St.  Rep.  325,  44  N. 

E.  853. 
Regulation    of    trade    or    business. 

Approved  in  Martens  v.  People,  186  111.  317,  57  N.  E.  871,  sustaining  ordinance 
requiring  application  for  saloon  license  to  be  accompanied  by  petition  of  two 
thirds  of  residents  of  block,  if  no  saloon  then  exists;  Swift  v.  People,  162  111.  542. 
33  L.  R.  A.  473,  44  N.  E.  528,  sustaining  ordinance  requiring  petition  from  major- 
ity of  legal  voters  of  district  for  dramshop  as  condition  of  granting;  Spokane 
v.  Camp,  50  Wash.  557,  126  Am.  St.  Rep.  913,  97  Pac.  770,  holding  valid  ordi- 
nance prohibiting  livery  stables  in  certain  residence  districts  unless  consented 
to  by  majority  of  lot  owners. 

Cited  in  Harrison  v.  People,  195  111.  472,  63  N.  E.  191,  upholding  ordinance  re- 
quiring consent  to  dramshop  by  majority  of  property  owners  in  block;  Boomer- 
shine  v.  Uline,  159  Ind.  502,  65  N.  E.  513,  sustaining  statute  providing  manner 
in  which  legal  voters  may  remonstrate  against  issue  of  liquor  license. 

Cited  in  footnotes  to  Crowley  v.  West,  47  L.  R.  A.  652.  which  holds  void,  ordi- 
nance prohibiting  livery  stables  in  business  part  of  city,  except  those  already  in 
operation;  Harmon  v.  State,  58  L.  R.  A.  618,  which  holds  void,  act  making  various 
distinct  examiners  exclusive  judges  as  to  competency  of  applicants  for  license  as 
steam  engineers. 

Cited  in  notes  (38  L.R.A.  654)  on  municipal  power  over  nuisances  relating  to 
trade  or  business;  (8  L.R.A. (X.S.)  979)  on  power  to  make  particular  use  of 
property  conditional  upon  consent  of  neighbors;  (17  L.R.A. (N.S.)  1029)  on 
stable  for  horses  as  nuisance;  (129  Am.  St.  Rep.  283,  284)  on  constitutional 
limitations  on  power  to  impose  license  of  occupation  taxes. 

Distinguished    in   State   ex    rel.   Omaha    Gas   Co.   v.   Withnell.    78   Neb.    39,   8 
L.R.A. (N.S.)    982,   126  Am.  St.  Rep.  586,  110  N.  W.  680.  holding  invalid  ordi- 
nance prohibiting  the  erection  of  gas  tank  without  consent  of  property  owners 
within  1000  feet  of  proposed  site. 
Consent    of   majority   of   lot   owners. 

Cited  in  People  v.  Griesbach,  211  111.  40,  71  N.  E.  874,  holding  that  consent  of 
minor  property  holder  cannot  be  counted  where  majority  of  property  holders 
decide  as  to  location  of  saloon;  Theurer  v.  People,  211  111.  302,  71  X.  K.  !>'.'7. 
1  Ann.  Cas.  57,  holding  that  where  consent  of  lot  owners  is  required  before  a 
business  may  be  located,  such  consent  cannot  be  counted  if  purchased. 
Power  to  change  boundaries  of  judicial  district. 

Cited  in  People  ex  rel.  Vandeventer  v.  Rose,  203  111.  51,  67  N.  E.  746,  sustaining 
act  changing  boundaries  of  one  judicial  district. 
Delegation    of   legislative   authority. 

Cited  in  Fish  v.  McGann,  205  111.  187,  68  N.  E.  761,  holding  civil  service  act  pro- 
viding that  appointment  of  probationers  shall  be  complete  after  six  months'  serv- 
ice, and  that  chief  of  department  may  complete  such  appointment  after  two 
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months,  not  void  as  delegation  of  legislative  authority;  Rouse  v.  Thompson, 
228  111.  551,  81  N.  E.  1109  (dissenting  opinion),  on  what  powers  may  properly 
be  delegated;  Chicago  v.  Reeves,  220  111.  292,  77  N.  E.  237,  on  legislative  grant 
of  power  to  do  a  thing  as  carrying  with  it  power  to  do  all  things  necessary  to 
its  accomplishment;  People  ex  rel.  Healy  v.  Clean  Street  Co.  225  111.  480,  9 
L.R.A.  (N.S.)  459,  116  Am.  St.  Rep.  156,  80  N.  E.  298,  holding  invalid  ordinance 
giving  certain  city  officials  power  to  take  such  steps  as  they  should  see  fit  for 
cleaning  street  and  placing  street  cleaning  boxes  therein. 

Distinguished  in  Chandler  v.  Heisler,  153  Mich.  5,  116  X.  W.  626,  holding  valid 
act  which   confers   upon   drainage  commissioners   power   to   impose   as   condition 
for  establishment  of  drains,  an  acceptance  by  majority  of  members  of  township 
boards  in  towns  to  be  affected. 
When    ordinance   becomes   effective. 

Cited  in  Hillsboro  v.  Spangler,  146  111.  App.  117,  holding  mayor  is  not  re- 
quired to  exercise  his  prerogative  as  to  approval  or  veto  of  an  ordinance  until 
the  first  regular  meeting  of  the  council  after  the  five  days  period  following 
passage. 

35  L.  R.  A.  88,  BAKER  CITY  v.  MURPHY,  30  Or.  405,  42  Pac.  133. 
Provisions  as  to  officers'  holding-  over. 

Approved  in  State  ex  rel.  Gordon  v.  Moores,  61  Neb.  12,  84  N.  W.  399,  denying 
that  officer's  salary  can  be  changed  during  time  of  holding  over. 

Cited  in  State  ex  rel.  Wilson  v.  Wells,  144  Ind.  239,  43  N.  E.  133,  holding  that 
one  who  is  elected  to  office  of  village  trustee  holds  such  office  till  successor  is  elect- 
ed, where  time  of  holding  election  changed  by  statute  to  later  date;  State  v. 
Fabrick,  16  N.  D.  98,  112  N.  W.  74,  holding  that  term  of  superintendent  of 
schools  continues  until  his  successor  is  elected  and  qualifies. 

Cited  in  footnote  to  State  ex  rel.  Harrison  v.  Menaugh,  43  L.  R.  A.  408,  which 
sustains  statute  changing  time  of  electing  town  trustees  so  that  more  than  four 
year  elapses  between  elections. 
Liability    of    surety. 

C'ited  in  footnotes  to  McMullen  v.  Winfield  Bldg.  &  L.  Asso.  56  L.R.A.  924, 
which  holds  sureties  on  bond  liable  for  defaults  occurring  before  its  execution; 
First  National  Bank  v.  National  Surety  Co.  66  L.R.A.  777,  which  holds  last 
surety  on  bond  of  bank  clerk  serving  during  series  of  years  covered  by  defendant 
b;nds  guaranteeing  bank  against  "loss"  through  his  acts  not  liable  for  any 
amount  because  of  falsifying  accounts  of  customer  so  as  to  give  him  fictitious 
credit  where  on  appropriating  deposits  of  customer  made  during  his  term  to 
checks  during  same  term  drafts  do  not  exceed  deposits. 

Cited  in  note   (103  Am.  St.  Rep.  938)    on  liability  of  sureties  on  official  bond 
after  expiration  of  term  of  office. 
Construction  of  pleading's  and  waiver  of  defects. 

Cited  in  Creecy  v.  Joy,  40  Or.  32,  66  Pac.  295,  holding  allegation  of  amount  due 
upon  note  in  suit,  instead  of  date  of  maturity,  waived  by  answering  over;  Patter- 
son v.  Patterson,  40  Or.  563,  67  Pac.  664,  holding  pleadings  to  be  liberally  con- 
strued when  first  questioned  upon  admission  of  evidence;  Currey  v.  Butcher,  37 
Or.  386,  61  Pac.  631,  holding  pleader  entitled  to  benefit  of  all  intendments  available 
after  verdict,  first  raised  as  against  objection  at  trial;  Quick  v.  Swing,  53  Or. 
152,  99  Pac.  418,  holding  that  all  reasonable  intendments  must  be  invoked  in 
favor  of  a  pleading  to  which  no  objection  is  made  at  the  trial. 
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35  L.  R.  A.  96,  DETROIT  CHAMBER  OF  COMMERCE  v.  GOODMAN,  110  Mich. 

498,  68  N.  W.  295. 
Married    \voiu»n's    liability    on    lease. 

Cited  in  Kriz  v.  Peege,  119  Wis.  119,  95  N.  W.  108,  holding  married  woman  lia- 
ble for  rent  under  lease  signed  by  her  for  benefit  of  her  husband,  since  she  has 
equitable  interest  in  estate  created  by  such  lease. 

35  L.  R.  A.  99,  CHILDS  ex  rel.  SMITH  v.  FIREMAN'S  INS.  CO.  66  Minn.  393, 

69  N.  W.  141. 
Legality  of  combinations  among   underwriters. 

Cited  in  notes  (24  L.R.A.(N.S.)  154;  55  L.  ed.  U.  S.  230)  on  legality  of  com- 
binations among  underwriters. 

35  L.  R.  A.  102,  SHEEHAN  v.  KEARNEY,  82  Miss.  688,  21  So.  41. 
Signature  by  mark. 

Cited  in  footnote  to  Finley  v.  Prescott,  47  L.  R.  A.  695,  which  holds  good,  un- 
attested  signature  by  mark  for  purpose  of  identifying  maker  as  party. 
Proof   of   undue   influence. 

Cited  in  Marshall  v.  Hanby,  115  Iowa,  323,  88  N.  W.  801,  holding  that 
burden  of  proving  undue  influence  is  upon  the  party  alleging  it. 

Cited  in  footnote  to  Re  Shell,  53  L.  R.  A.  387,  which  holds  undue  influence  in 
procuring  will  not  inferable  from  motive  and  opportunity  alone. 

Cited  in  note  (3  L.R.A.(N.S.)  751)  on  ante-testamentary  declarations  as  evi- 
dence of  undue  influence. 

Disapproved   in  Johnson   v.  Johnsorf,   134   Iowa,   36,   111  N.   W.   430.   holding 
declarations  of  testator  after  execution  of  will  inadmissible  to  show   undue   in- 
fluence. 
Presumption  and  proof  as  to  sanity. 

Cited  in  Burnett  v.  Smith,  93  Miss.  572,  47  So.  117,  on  nonexpert  testimony 
as  to  sanity  of  testator. 

Cited  in  notes  (36  L.  R.  A.  735)  on  presumption  and  burden  of  proof  as  to  san- 
ity; (38  L.R.A.  723,  735)  on  nonexpert  opinions  as  to  sanity  or  insanity;  (107 
Am.  St.  Rep.  463)  on  admissibility  of  testator's  declarations  upon  question  of 
condition  of  mind. 

Distinguished  in  Jordan  v.  Babbitt,  91  Miss.  127,  45  So.  311  (dissenting  opin- 
ion), on  presumption  of  sanity  of  testator  and  of  validity  of  will. 

35  L.  R.  A.  107,  EPHLAND  v.  MISSOURI  P.  R.  CO.  137  Mo.  187,  59  Am.  St.  Rep. 

498,  37  S.  W.  820,  38  S.  W.  926. 
Master's  liability  for  act  of  servant. 

Cited  in  Overstreet  v.  Moser,  88  Mo.  App.  80,  holding  innkeeper  liable  for  serv- 
ant's assault  upon  guest;  Barree  v.  Cape  Girardeau,  197  Mo.  392,  6  L.R.A. 
(N.S.)  1094,  114  Am.  St.  Rep.  763,  95  S.  W.  330,  holding  city  liable  for  in- 
jury to  street  car  conductor  by  foreman  of  street  repair  gang  inflicted  in  pre- 
venting conductor  from  removing  obstruction  from  track. 
Liability  for  injury  from  jumping  off  car. 

Cited  in  Williamson  v.  St.  Louis  Transit  Co.  202  Mo.  376,  100  S.  W.  1072, 
holding  street  car  company  liable  to  passenger  injured  by  jumping  off  car  while 
frightened  by  explosion  in  controller  box;  McManus  v.  Metropolitan  Street  R. 
Co.  116  Mo.  App.  114,  92  S.  W.  176,  holding  passenger,  injured  by  jumping  from 
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street  car  which  gripinan  failed  to  stop  though  approaching  a  wreck  on  an  in- 
-line, not  barred  as  a  matter  of  law,  from  recovering. 

Cited   in   note    (22   L.R.A.(N.S. )    756)    on   negligence  of   passenger   in  getting 
on  or  off  moving  train. 
Force  of  party's  admissions. 

Cited  in  Oglesby  v.  Missouri  P.  R.  Co.  150  Mo.  177,  51  S.  W.  758,  dissenting 
opinion  by  Valliant,  J.,  who  holds  party  to  suit  for  personal  injuries  bound  by 
admissions  affecting  interest:  Zander  v.  St.  Louis  Transit  Co.  206  Mo.  461,  103 
S  W.  1006 ;  Huff  v.  St.  Joseph  R.  Light,  Heat  &  P.  Co.  213  Mo.  515,  111  S.  W. 
1145, — holding  erroneous  instruction  that  "all  statements  of  party  to  suit  as 
witness,  which  are  against  his  interest  must  be  taken  as  absolutely  true  and 
statements  in  his  interest  given  such  credit  as  jury  finds  them  entitled  to;" 
Conner  v.  Missouri  P.  R.  Co.  181  Mo.  415,  81  S.  W.  145;  Montgomery  v.  Missouri 
P.  R.  Co.  181  Mo.  495,  79  S.  W.  930, — holding  such  instruction  properly  refused 
by  the  court;  Houston  v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Mo.  App.  470,  94  S.  W. 
560.  holding  that  a  party  to  a  cause  is  not  conclusively  bound  by  all  statements 
made  while  testifying. 

35  L.  R.  A.  110,  McCANN  v.  EDDY,  133  Mo.  59,  33  S.  W.  71. 

Affirmed  in  174  U.  S.  580,  43  L.  ed.  1093,  19  Sup.  Ct.  Rep.  755. 
Carriers'    powers   and    liabilities. 

Cited  in  St.  Joseph  &  St.  L.  R.  Co:  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  135  Mo.  200, 
33  L.  R.  A.  615,  36  S.  W.  602,  sustaining  power  of  railroad  corporation  to  take 
lease  of  another  railroad  system  under  power  to  contract  with  other  such  corpora- 
tions in  manner  consistent  with  purposes  of  its  creation  and  management;  Phoenix 
Powder  Mfg.  Co.  v.  Wabash  R.  Co.  101  Mo.  App.  453,  74  S.  W.  492,  holding  car- 
rier liable  for  having  car  of  powder,  received  on  contract  for  through  shipment,  on 
transfer  track  for  several  days,  where  it  was  exposed  to  sparks;  Chesapeake  & 
0.  R.  Co.  v.  Pew,  109  Va.  292,  64  S.  E.  35,  holding  initial  carrier  liable  as  an 
insurer  for  goods  while  on  its  own  line. 

Cited  in  note    (88  Am.  St.  Rep.  132,  134)    on  limitation  of  carrier's  liability 
in  bills  of  lading. 
Conin'ctinjr  carriers. 

Cited  in  Miller  Grain  &  Elevator  Co.  v.  Union  P.  R.  Co.  138  Mo.  670,  40  S.  W. 
894 :  Eckles  v.  Missouri  P.  R.  Co.  72  Mo.  App.  307 ;  Jones  v.  St.  Louis  &  S.  F.  R. 
Co.  89  Mo.  App.  663;  Redmon  v.  Chicago,  R.  I.  &  P.  R.  Co.  90  Mo.  App.  75,— 
holding  that  carrier  receiving  goods  for  through  shipment  cannot  exempt  connect- 
ing carrier  from  liability  for  negligence;  Marshall  &  M.  Grain  Co.  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  176  Mo.  488,  98  Am.  St.  Rep.  508,  75  S.  W.  638,  Affirming  74 
Mo.  App.  84.  holding  carrier  receiving  goods  for  point  beyond  its  line  liable  for  con- 
necting carrier's  negligence,  although  destination  not  named  in  bill  of  lading; 
Aiken  v.  Wabash  R.  Co.  80  Mo.  App.  17,  holding  that  connecting  carrier  may 
avail  itself  of  initial  carrier's  limitation  of  liability  for  baggage;  Western  Sash  & 
Door  Co.  v.  Chicago,  R.  1.  &  P.  R.  Co.  177  Mo.  650,  76  S.  W.  998,  sustaining  stat- 
ute making  carrier  receiving  interstate  shipments  for  points  not  on  its  own  line 
liable  for  injury  to  such  freight,  whether  caused  by  receiving  company  or  con- 
necting line:  Missouri  P.  R.  Co.  v.  Baden,  80  Kan.  409,  102  Pac.  502;  Ingwer- 
sen  v.  St.  Louis  &  H.  R.  Co.  116  Mo.  App.  152,  92  S.  W.  357;  Farmers  Bank  v. 
St.  Louis  &  H.  R.  Co.  119  Mo.  App.  16,  95  S.  W.  286, — holding  carrier  liable  for 
loss  through  negligence  of  connecting  carrier  though  bill  of  lading  to  final 
destination  expressly  limited  liability  to  its  own  line ;  Xenno  v.  Chicago,  R.  I. 
&  P.  R.  Co.  105  Mo.  App.  549.  80  S.  W.  24.  on  same  point:  Blackmer  &  P.  P. 
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Co.  v.  Mobile  &  0.  R.  Co.  137  Mo.  App.  501,  119  S.'  W.  1,  holding  initial  carrier 
which  issues  through  bill  of  lading,  liable  for  loss  from  negligence  of  connecting 
carrier. 

Cited  in  footnotes  to  Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson  Tobacco  Co.  41 
L.  R.  A.  511,  which  sustains  state  statute  making  initial  carrier  liable  for  whole 
distance  in  absence  of  written  contract  to  contrary ;  Union  State  Bank  v.  Fre- 
mont, E.  &  M.  Valley  R.  Co.  59  L.  R.  A.  939,  which  sustains  initial  carrier's  right 
to  limit  liability  to  own  line;  Taffe  v.  Oregon  R.  &  Nav.  Co.  58  L.  R.  A;  187,  which 
denies  initial  carrier's  liability  under  bill  of  lading  beyond  own  line ;  Courteen  v. 
Kanawha  Dispatch,  55  L.  R.  A.  182,  which  denies  carrier's  liability  for  accidental 
destruction  of  property  while  in  warehouse  on  pier,  awaiting  arrival  of  vessel  of 
connecting  carrier;  St.  Louis,  I.  M.  &  S.  ~R.  Co.  v.  Coolidge,  67  L.R.A.  555, 
which  holds  that  delay  by  initial  carrier  in  transporting  goods  liable  to  injury 
by  climate  renders  it  liable  for  damage  to  goods  delivered  to  consignee  in  dam- 
aged condition,  unless  it  shows  that  such  delay  did  not  produce  the  injury  in 
whole  or  part,  notwithstanding  delay  of  connecting  carrier;  Kansas  City  F.  S. 
&  M.  R.  Co.  v.  Washington,  69  L.R.A.  65.  which  holds  initial  carrier  checking 
baggage  to  destination  on  through  ticket  liable  for  loss  on  connecting  line. 

Cited  in  notes  (7  L.R.A.  (N.S.)  389)  on  state  statutes  regulating  liability  of 
carriers  as  to  shipments  over  connecting  lines  as  interference  with  interstate 
commerce;  (55  L.  ed.  U.  S.  169)  on  validity  of  statutes  regulating  liability  of 
connecting  carrier  for  loss  beyond  its  own  line. 

Distinguished  in  State  Nat.  Bank  v.  Chicago  G.  W.  R.  Co.  72  Mo.  App.  88,  de- 
nying carrier's  liability  for  connecting  carrier's  negligence,  under  bill  of  lading 
to  carry  to  end  of  its  own  line,  but  naming  ultimate  destination ;  Popham  v.  Bar- 
nard, 77  Mo.  App.  624,  holding  carrier  contracting  to  carry  only  to  own  terminus 
not  liable  for  connecting  carrier's  negligence;  Hartley  v.  St.  Louis,  K.  &  N.  W.  R. 
Co.  115  Iowa,  617,  89  1$.  W.  88,  upholding  carrier's  right  to  contract  against  lia- 
bility for  negligence  of  connecting  carrier;  Griffith  v.  Atchison  T.  &  S.  F.  R.  Co. 
114  Mo.  App.  595,  90  S.  W.  408,  holding  initial  carrier  not  liable  for  loss  of 
baggage  on  connecting  carrier,  though  through  ticket  was  sold  but  such  ticket  ex- 
pressly limited  liability. 

35  L.  R.  A.  113,  MILLS  v.  DAVISON,  54  N.  J.  Eq.  659,  55  Am.  St.  Rep.  594,  35 

Atl.  1072. 
What   constitutes  gift   to   charitable   use. 

Cited  in  Bruere  v.  Cook,  63  N.  J.  Eq.  627,  52  Atl.  1001,  holding  gift  to  maintain 
Christian  missions,  for  charitable  use  and  enforceable  in  equity. 

Cited  in  notes  (3  L.R.A. (N.S.)  229)  on  right  of  donor  or  his  heirs  to  enforce 
proper  administration  of  charitable  trust;  (6  L.R.A.(N.S.)  323)  on  validity  of 
trust  to  propagate  particular  religious  belief;  (7  L.R.A. (N.S.)  1120)  on  effect 
of  provision  directing  particular  purposes  to  which  gift  to  or  for  religious  or 
charitable  organization  shall  be  devoted:  (11  L.R.A.(N.S.)  512,  513,  515,  516, 
521,  523)  on  effect  of  specifying  use  of  real  estate  in  devise  of  religious  society; 
(14  L.R.A. (N.S.)  67,  114)  on  enforcement  of  general  bequest  for  charity  or 
religion;  (63  Am.  St.  Rep.  264)  on  what  are  charitable  uses  or  trusts. 
Conditional  estates  and  implied  trusts. 

Approved  in  Clapp  v.  Wilder,  176  Mass.  342,  50  L.  R.  A.  124,  57  N.  E.  692 
(dissenting  opinion),  majority  holding  conditional  fee  created  by  deed  with  ex- 
press condition  as  to  building  line. 

Cited  in  Fair  v.  First  M.  E.  Church,  57  N.  J.  Eq.  501,  42  Atl.  166,  holding  that 
deed  of  property  to  church,  in  trust  for  church  purposes,  does  not  prevent  major- 
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ity  from  selling  such  property  and  using  proceeds  for  larger  church  on  different 
site;  Lackland  v.  Walker,  151  Mo.  246,  52  S.  W.  414,  holding  trustee's  title  not 
conditioned  by  provision  for  other  alienation  of  realty  than  by  specified  lease;  As- 
sociate Alumni  v.  General  Theological  Seminary,  163  N.  Y.  422,  57  N.  E.  626, 
denying  that  property  reverts  upon  breach  of  charitable  trust;  Ashuelot  Nat. 
Bank  v.  Keene,  74  N.  H.  152,  9  L.R.A.(N.S.)  761,  65  Atl.  826,  holding  that 
words  "upon  the  express  condition"  in  deed  do  not  create  a  condition  subsequent 
where  deed  was  given  to  do  ;ite  land  to  city  for  library  and  park;  MacKenzie 
v.  Presbytery  of  Jersey  City,  67  N.  J.  Eq.  660,  3  L.R.A.(X.S.)  232,  61  Atl.  1027, 
construing  words  in  deed  to  be  a  declaration  of  a  trust  where  the  intent  gathered 
from  the  whole  instrument  so  requires:  Clapp  v.  Wilder,  176  Mass.  342,  50 
L.R.A.  120,  57  N.  E.  692  (dissenting  opinion),  on  words  "upon  express  condi- 
tion" as  not  creating  a  condition  if  not  so  intended. 

Cited  in  footnotes  to  Los  Angeles  University  v.  Swarth,  54  L.  R.  A.  262,  which 
holds  covenant,  not  condition,  created  by  deed  conditioned  that  land  shall  be  used 
exclusively  for  college  campus;  First  Baptist  Church  v.  Fort,  49  L.  R.  A.  617, 
which  denies  implied  trust  for  promulgation  of  tenets  and  doctrines  of  particular 
religious  denomination,  and  acquisition  of  property. 

Cited  in  note    (79   Am.   St.  Rep.  755)    on  what  words  create  condition  subse- 
quent. 
Decidability   of    rig-lit    of   re-entry. 

Cited  in  footnote  to  Upington  v.  Corrigan  37  L.  R.  A.  794,  which  holds  grantor's 
right  of  re-entry  for  condition  broken  not  devisable. 
Rig-lit   of  donor  to   enforce   purpose   of  grift. 

Cited  in  footnote  to  Lomax  v.  Phillips,  68  L.R.A.  661,  which  denies  right  of 
persons  contributing  money  to  erect  building  for  use  as  private  school  to  recover 
individual  damages  against  one  maliciously  tearing  down  and  removing  the 
building. 

35  L.  R.  A.  117,  FORD  v.  STATE,  73  Miss.  734,  19  So.  665. 
Measure  and  burden  of  proof. 

Cited  in  Sheehan  v.  Kearney,  82  Miss.  702,  35  L.  R.  A.  106,  21  So.  41,  holding 
burden  of  proof  as  to  undue  influence  and  testamentary  capacity  on  proponents 
in  issue  devisavit  vel  non. 

Cited  in  notes  (36  L.  R.  A.  726,  727,  730)  on  presumption  and  burden  of  proof 
as  to  sanity ;  ( 39  L.  R.  A.  744 )  on  measure  of  proof  of  insanity  in  criminal  cases. 

Disapproved  in  State  v.  Clark,  34  Wash.  494,  101  Am.  St.  Rep.  1006,  76  Pac. 
98  holding  that  insanity  as  defense  must  be  proven  by  defendant  by  a  preponder- 
ance of  evidence. 
Insanity  as  defense. 

Cited  in  Davis  v.  State,  44  Fla.  49.  32  So.  822,  on  insanity  as  a  defense  to 
crime. 

Cited  in  note    (76  Am.  St.  Rep.  86,  92,  95)    on  insanity  as  excuse  or  defense 
for  crime. 
Marriage    of    insane    person. 

Cited  in  note  (40  L.  R.  A.  742)  on  marriage  of  person  when  insane. 

35  L.  R,  A.  124,  STATE  ex  rel.  BERGE  v.  LANSING,  46  Neb.  514,  64  N.  W.  1104. 
Right  to  hold  office. 

Cited  in  Paxton  v.  State,  59  Neb.  472,  80  Am.  St.  Rep.  689,  81  N.  W.  383,  65 
Xeb.  116,  90  N.  W.  983,  holding  right  to  office  extinguished  by  failure  to  file  bond 
before  specified  time;  Re  Drury,  39  Misc.  290,  79  N.  Y.  Supp.  498,  holding  failure 
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to  file  oath  of  office  within  time  prescribed  by  law,  cured  by  filing  before  term  be- 
gins and  office  declared  forfeited ;  Boyett  v.  Cowling,  78  Ark.  500,  94  S.  W.  082, 
holding  valid,  act  requiring  filing  of  commissions  and  oath  within  specified 
time  as  condition  precedent  to  right  to  hold  office;  Rodwell  v.  Rowland,  137  N. 
C.  630,  50  S.  E.  319,  holding  that  appointee  to  fill  vacancy  in  office  of  clerk  of 
court  holds  only  until  the  next  election. 

Distinguished  in  Bartley  v.  State,  53  Xeb.  349,  73  N.  W.  744,  holding  that  state 
treasurer  on  trial  for  embezzlement  during  official  term,  cannot  set  up  as  dot'ciisc 
that  he  was  not  an  officer  at  time  of  embezzlement;  State  ex  rel.  Barton  v.  Frantz, 
55  Neb.  172,  75  N.  W.  546,  holding  claimant  for  office  failing  to  receive  election 
certificate  through  omission  of  election  board,  not  within  act  prescribing  time  for 
qualification  for  office;  Duffy  v.  State,  60  Neb.  817,  84  N.  W.  264,  holding  right  to 
office  not  lost  by  failure  of  commissioners  to  approve  bond  duly  presented,  within 
time  prescribed;  Ballantyne  v.  Bower,  17  Wyo.  370,  99  Pac.  869,  17  Ann.  Cas. 
82,  holding  that  justice  of  the  peace  can  qualify  only  at  or  after  the  time  his 
term  begins  and  if  done  before  it  becomes  effective  only  when  his  term  begins. 
Liability  of  sureties. 

Distinguished  in  Holt  County  v.  Scott,  53  Neb.  188,  73  N.  W.  681,  holding  sure- 
ties  liable  on   treasurer's   bond   although   not   approved  within   prescribed   time, 
where  officer  had  entered  upon  his  duties  and  made  defalcations. 
Effect  of  vacancy   for  one  year. 

Cited  in  Duffy  v.  State,  60  Neb.  833,  84  N.  W.  264,  holding  county  board  with- 
out authority  to  fill  vacancy  in  office  of  county  judge,  where  unexpired  term  ex- 
ceeded one  year. 
Validity  of  election  as  affected  by  defective  notice. 

Cited  in  State  ex  rel.  Little  v.  Langlie,  5  N.  D.  600.  32  L.  R.  A.  727,  67  X.  W. 
958,  holding  validity  of  election  for  relocation  of  county  seat  not  affected  by  fail- 
ure of  notice  to  notify  voters  to  designate  their  choice  of  location,  where  it  did 
give  notice  "of  voting  upon  relocation  of  county  seat;"  Molyneaux  v.  Moly- 
neaux,  130  Iowa,  105,  106  N.  W.  370,  holding  that  absence  of  proper  notice  of 
election  does  not  avoid  it  where  electors  had  actual  notice  and  all  appeared 
and  voted  upon  the  proposition  to  be  submitted ;  Somraercamp  v.  Kelly.  8  Idaho, 
720.  71  Pac.  147,  holding  publication  of  mayor's  proclamation  calling  special 
election  to  be  sufficient  notice  thereof. 

Cited  in  note   (90  Am.  St.  Rep.  70)    on  irregularities  avoiding  elections. 
Legislative    power   under    constitution. 

Cited  in  State  ex  rel.  Llabaugh  County  v.  Winsonhaler,  74  Neb.  679.  105  N. 
W.  472,  holding  that  legislature  has  power  to  tax  inheritances  though  such 
power  is  not  granted  in  the  constitution. 

35  L.  R.  A.  133.  Re  FULTON,  178  Pa.  78,  35  Atl.  880. 
Admissibility   of   books   of  account. 

Cited  in  Forney  v.  Ebersole,  18  Lane.  L.  Rev.  372,  holding  book  of  charges 
against  but  one  party  inadmissible  as  evidence  of  original  entry;  Jacob's  Es'ate,  7 
Northampton  Co.  Rep.  163,  holding  book  entries  after  debtor's  death  not  admissi- 
ble as  "original;"  Be  Miller,  188  Pa.  220.  41  Atl.  532.  denying  admissibility  of 
disconnected  items  in  book  of  account:  Foreman's  Estate,  7  Pa.  Dist.  R.  215,  20 
Pa.  Co.  Ct.  628,  holding  entry  in  surgeon's  book  inadmissible:  Re  Finch,  32 
Pittsb.  L.  J.  N.  S.  179,  holding  that  physician's  "call  books"  are  not  competent 
as  books  of  original  entries:  Re  Schoeller,  36  Pittsb.  L.  J.  N.  S.  93.  holding 
that  detached  slips  of  paper  containing  entries  of  sales  is  not  book  of  original 
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entries;  Baker's  Estate,  11  North,  Co.  Rep.  14,  holding  that  physician's  books  of 
original  entry  are,  if  properly  kept,  admissible  to  prove  claim  against  deced- 
ent's estate;  Kready's  Estate,  21  Lane.  L.  Rev.  13,  13  Pa.  Dist.  501,  hold- 
ing physician's  book  of  entries  regularly  made  admissible  to  prove  his  claim 
against  an  estate;  O'Bold's  Estate,  221  Pa.  146,  70  Atl.  555,  holding  physician's 
visiting  list  properly  admitted  as  evidence  to  support  claim  where  not  objected 
to;  Kossuth  County  State  Bank  v.  Richardson,  141  Iowa,  749,  118  N.  W.  906r 
holding  account  book  of  bank  admissible  and  oral  evidence  admissible  to  explain 
entries  which  were  not  self-explanatory;  York  Leaf  Tobacco  Co.  v.  Welsh,  17 
Pa.  Dist.  809,  holding  that  exhibit  of  book  entries  annexed  to  declaration 
cannot  be  eliminated  though  it  is  not  fully  intelligible  if  it  is  such  as  would  be 
intelligible  to  the  trade. 

Cited  in  notes  (52  L.  R.  A.  699)  on  what  is  provable  by  books  of  account;    (52 
L.R.A.  573,  589)    on  pass  books  of  account  as  evidence  in  his  own  favor;    (138 
Am.  St.  Rep.  450)   on  admissibility  in  evidence  of  books  of  account. 
Remedy  for  settlement  of  accounts. 

Reaffirmed  in  Fulton  v.  Miller,  192  Pa.  61,  43  Atl.  309,  and  Fulton's  Estate,  200 
Pa.  548,  50  Atl.  187,  holding  bill  in  equity  proper  remedy  for  settlement  of  com- 
plicated accounts. 

Cited  in  Miller  v.  Fulton,  206  Pa.  596,  56  Atl.  74,  holding  that  orphan's  court 
has  no  power  to  pass  upon  certain  items  which  were  part  of  numerous  items  of 
an  account  between  the  parties. 

35  L.  R.  A.  135,  CARPER  v.  KIMBALL,  23  C.  C.  A.  669,  42  U.  S.  App.  282,  78 

Fed.  94. 
Duty  as  to  fencing-  railroad  lands. 

Cited  in  footnotes  to  Kimball  v.  Carter,  38  L.  R,  A.  570,  which  holds  inclosed 
lands,  within  statute  reqiiiring  railroad  to  fence  its  right  of  way  through  inclosed 
lands,  are  those  surrounded  by  hedge,  ditch,  etc.,  interposed  so  as  to  shut  in  land 
and  set  it  off  as  private  property;  Rosse  v.  St.  Paul  &  D.  R.  Co.  37  L.  R.  A.  591, 
which  holds  railroad  company  liable  for  injury  to  young  child  from  failure  to  keep 
track  fenced. 
Knowledge  as  element  of  liability. 

Cited  in  note  (41  L.  R.  A.  54)  on  knowledge  as  element  of  employer's  liability 
to  injured  servant. 

35  L.  R.  A.  141,  FIRST  NAT.  BANK  v.  MALHEUR  COUNTY,  30  Or.  420,  45  Pac. 

781. 
Mechanic's    or    material    man's    liens. 

Cited  in  Phillips  v.  University  of  Virginia,  97  Va.  473,  47  L.  R.  A.  285,  footnote 
p.  284,  34  S.  E.  66,  denying  mechanic's  lien  on  business  buildings  of  state  univer- 
sity, and  referring  particularly  to  annotation  in  35  L.  R.  A.  141;  Herring-Hall- 
Marvin  Co.  v.  Kroeger,  23  Tex.  Civ.  App.  676,  57  S.  W.  980,  holding  material 
men  without  lien  on  funds  due  contractor  on  county  courthouse,  and  referring 
with  approval  to  annotation  in  35  L.R.A.  141;  A.  L.  &  E.  F.  Goss  Co.  v.  Green- 
leaf,  98  Me.  44],  57  Atl.  581.  holding  mechanic's  lien  law  not  applicable  to 
public  library  building,  citing  also  annotation  on  this  point. 

Cited  in  footnote  to  Kirchman  v.  Standard  Oil  Co.  52  L.  R.  A.  318,  which  holds 
lienor  not  estopped  to  enforce  lien  by  mistaken  statement  of  its  payment,  without 
knowledge  of  other  person's  intention  to  buy  property. 

Cited  in  note    (20  L,R.A.(N.S.)    261)    on  mechanics'  lien  on  public  buildings. 
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35  L.  R.  A.  146,  SIMS  v.  DANIELS,  57  Kan.  552,  46  Pfc.  952. 

Regularity  of  political  conventions  and  qualifications  of  members. 

Cited  in  Sears  v.  Kincaid,  33  Or.  220,  53  Pac.  303,  denying  secretary's  authority 
to  pass  upon  regularity  or  validity  of  nominations  or  conventions;  Allen  v. 
l>urrow,  69  Kan.  817,  77  Pac.  555,  2  Ann.  Cas.  539,  holding  valid  act  providing 
for  state  contest  board  whose  decision  should  be  final  on  question  of  nomina- 
tions by  political  parties. 

Cited  in  footnotes  to  McDonald  v.  Hinton,  35  L.  R,  A.  152,  which  requires  regis- 
trar first  to  determine  which  body  of  voters  claiming  to  be  convention  is  true  one ; 
Marcum  v.  Ballot  Comrs.  36  L.  R.  A.  296,  which  sustains  right  of  political  conven- 
tion to  judge  of  election  qualification  and  returns  of  members;  Stephenson  v. 
Election  Comrs.  42  L.  R.  A.  214,  which  denies  right  of  chairman  of  political  com- 
mittee to  call  convention  to  determine  qualifications  of  contesting  delegates 
against  will  of  convention;  State  ex  rel.  Howells  v.  Metcalf,  67  L.R.A.  331, 
which  holds  that  faction  of  county  convention  assembling  at  place  designated 
by  chairman  and  majority  of  county  committee  organizing  and  proceeding  to 
nominate  candidates  the  regular  representative  of  the  party. 

Distinguished  in  State  ex  rel.  Howells  v.  Metcalf,  18  S.  D.  412.  67  L.R.A. 
338,  100  N.  W.  923,  holding  that  the  supreme  court  may  by  mandamus  direct 
county  auditor  to  place  names  of  certain  nominees  on  ticket  and  exclude  others 
though  such  decision  involves  the  regularity  of  party  nominations. 

Overruled  in  Miller  v.  Clark,  62  Kan.  279,  62  Pac.  664,  sustaining  final  author- 
ity placed  in  special  tribunal  for  determining  regularity  of  nomination. 

35  L.  R.  A.  152,  McDONALD  v.  HINTON,  114  Cal.  484,  46  Pac.  870. 
Political    conventions    and    qualifications    of    members. 

Cited  in  State  ex  rel.  Wolfe  v.  Falley,  9  N.  D.  456,  83  N.  W.  860,  holding  that 
court  will  determine  regularity  and  legality  of  conventions. 

Cited  in  footnotes  to  Sims  v.  Daniels,  35  L.  R.  A.  146,  which  denies  power  of 
specified  county  officers  to  determine  which  faction  of  political  party  is  true  repre- 
sentative; Marcum  v.  Ballot  Comrs.  36  L.  R.  A.  296,  which  sustains  right  of  polit- 
ical convention  to  judge  of  election  qualification  and  returns  of  members;  Stephen- 
son  v.  Election  Comrs.  42  L.  R.  A.  214,  which  denies  right  of  chairman  of  political 
committee  to  call  convention  to  determine  qualifications  of  contesting  delegates 
against  will  of  convention;  State  ex  rel.  Howells  v.  Metcalf,  67  L.R.A.  331,  which 
holds  that  faction  of  county  convention  assembling  at  place  designated  by  chair- 
man and  majority  of  county  committee  organizing  and  proceeding  to  nominate 
candidates  the  regular  representative  of  the  party. 
Refusal  to  file  nominations. 

Cited  in  Hutchinson  v.  Brown.  122  Cal.  191,  42  L.  R.  A.  234,  54  Pac.  738,  deny- 
ing power  of  secretary  to  refuse  to  file  the  nominations,  for  violation  of  party 
pledges  or  interests. 

35  L.  R.  A.  155.  ENGLISH  v.  SOUTHERN  P.  CO.  13  Utah,  407,  57  Am.  St.  Rep. 

772.  45  Pac.  47. 
Commoii-lntv   rule  as   to  care   at   crossings. 

Cited  in  Kinyon  v.  Chicago  &  X.  W.  R.  Co.  118  Iowa.  .357.  96  Am.  St.  Rep.  382, 
92  N.  \\  .  40.  holding  that  statute  providing  thnt  whistle  shall  IK>  sounded  at  least 
60  rods  from  crossing  does  not  abrogate  common-law  rule  that  care  must  be  pro- 
portionate to  danger:  Fleenor  v.  Oregon  Short  Line  R.  Co.  1(5  Idaho.  800,  102 
Pac.  897,  holding  evidence  of  absence  of  Hagman  at  crossing,  admissible  though 
there  was  no  ordinance  requiring  such  flagman ;  Pittsburgh,  C.  C.  &  ^t.  L.  R. 
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Co.  v.  Terrell,  39  Ind.  App.  549,  78  N.  E.  988   (dissenting  opinion),  on  question 
whether  failure  to  provide  watchman  at  crossing  in  city  is  negligence. 
Remission  of   verdict. 

Cited  in  Kennedy  v.  Oregon  Short  Line  R.  Co.  18  Utah,  330,  54  Pac.  988,  sus- 
taining power  to  exact  remission  of  verdict  as  condition  -for  refusing  new  trial. 
Positive   and    negative    testimony. 

Cited  in  Fleenor  v.  Oregon  Short  Line  R.  Co.  16  Idaho,  796,  102  Pac.  897,  hold- 
ing that  testimony  as  to  absence  of  headlight  on  engine  must  be  treated  as  posi- 
tive testimony  though  negative  in  character. 
Evidence   of   domestic    relations   in    personal    injury   actions. 

Cited  in  note  (85  Am.  St.  Rep.  840)  on  evidence  of  domestic  relations  of  per- 
sons seeking  recovery  for  personal  injuries. 

35  L.  R.  A.  161,  HOSLER  v.  BEARD,  54  Ohio  St.  398,  56  Am.  St.  Rep.  720,  43 

N.  E.  1040. 
Contract    by    insane    person. 

Cited  in  Kimball  v.  Bumgardner,  16  Ohio  C.  C.  589,  sustaining  insane  per- 
son's contract  for  necessary  repairs  of  mill  in  his  control;  Haines  v.  Scott,  35 
App.  Div.  519,  54  N.  Y.  Supp.  844,  holding  contract  not  avoided  by  insanity  of 
party  pending  its  completion. 

Cited  in  footnote  to  Foote  v.  De  Poy,  68  L.R.A.  302,  which  holds  that  sur- 
render of  bulk  of  property  by  one  mentally  infirm  for  benefit  of  child  of  divorced 
wife  to  secure  withdrawal  of  proceedings  by  wife  to  place  him  under  guardian- 
ship will  be  set  aside. 

Cited  in  note  (16  Eng.  Rul.  Cas.  740)  .on  lunacy  disqualifying  person  to  act 
as  a  free  agent. 

35  L.  R.  A.  167,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  CHICAGO  &  W.  I.  R.  CO.  162 

111.  632,  44  N.  E.  823. 
Right    to    specific    performance. 

Cited  in  Skeen  v.  Patterson,  180  111.  300,  54  N.  E.  196,  holding  specific  perform- 
ance of  land  contract  not  demandable  as  of  right. 
Interest    on    purchase    money. 

Cited  in  Consolidated  Coal  Co.  v.  Findley,  128  Iowa,  699,  105  N.  W.  206,  hold- 
ing grantor,  failing  to  furnish  deed  in  proper  form  at  time  fixed  by  contract  of 
sale,  not  entitled  to  interest  during  resulting  delay. 

35  L.  R.  A.  176,  MEADOWCROFT  v.  PEOPLE,  163  111.  56,  54  Am.  St.  Rep.  447, 

45  N.  E.  303. 
Insolvency   of   bank. 

Cited  in  Parrish  v.  Com.  136  Ky.  98,  123  S.  W.  339,  holding  proper  instruc- 
tion that  "bank  is  insolvent  when  its  property  and  assets  are  such  that  it  can- 
not meet  its  demands  in  the  ordinary  course  of  its  business." 

Distinguished  in  Ellis  v.  State,  138  Wis.  532,  20  L.R.A.(N.S.)    453,   131   Am. 
St.  Rep.  1022,   119  N.  W.  1110,  holding  that  "unsafe  or  insolvent"  as  used   in 
statute  governing  banks  means  when  cash  value  of  assets  is  not  equal  to  the 
liabilities  in  case  of  liquidation  in  ordinary  manner  of  closing  up  a  business. 
Reception    of    deposit    after    insolvency. 

Cited  in  State  v.  Shove,  96  Wis.  7,  37  L.  R.  A.  145,  footnote  p.  142,  65  Am.  St. 
Rep.  17,  70  N.  W.  312,  holding  bank  criminally  liable  for  receiving  money  while 
insolvent  though  certificate  of  deposit  payable  in  one  year  given  therefor;  Ex 
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parte  Pittman,  31  Ney.  51,  22  L.E.A.(N.S.)  270,  99  Pac.  700,  20  Ann.  Cas.  131JK 
holding  that  statute  making  it  penal  offense  to  receive  deposits  into  insolvent 
bank  is  constitutional;  State  v.  Welty,  65  Wash.  256,  118  Pac.  9,  holding  that 
in  prosecution  for  receiving  deposit  knowing  that  bank  was  insolvent,  it  is  suf- 
ficient to  show  facts  from  which  jury  might  find  that  defendant  had  "good  rea- 
son to  believe,"  bank  was  insolvent. 

Cited  in  footnotes  to  State  v.  Eifert,  38  L.  R.  A.  485,  which  holds  guilty,  banker 
failing  to  repudiate  son's  reception  of  deposit  after  bank's  insolvency  known; 
Richardson  v.  Olivier,  53  L.  R.  A.  113,  which  sustains  shareholder's  right  to  re- 
cover back  deposit  fraudulently  taken  while  bank  insolvent. 

Cited  in  note  (22  L.R.A.  (N.S.)  267)  on  constitutionality  of  statutes  penalizing 
receiving  deposits  by  insolvent  bank. 
As  embezzlement. 

Approved  in  Brown  v.  People,  173  111.  36,  50  N.  E.  106,  and  Dreyer  v.  Pease,  88 
Fed.  979,  sustaining   statute    making   banker    receiving  deposit   after    insolvency, 
guilty  of  embezzlement. 
Presumptions. 

Cited  in  Chicago  Title  &  T.  Co.  v.  Household  Guest  Co.  88  111.  App.  129,  holding 
that  failure  to  resume  business  next  business  day  after  deposit  tends  to  show 
known  insolvency;  State  v.  Cadwallader,  154  Ind.  614,  57  X.  E.  512,  holding  that 
prima  facie  presumption  of  knowledge  of  bank  arises  from  president's  knowledge 
of  insolvent  condition  when  receiving  deposit. 

Distinguished  in  State  v.  Dunning,  130  Iowa,  682,  107  X.  W.  927,  holding  that 
fact  of  insolvency  and  knowledge  thereof  must  be  shown  to  sustain  conviction 
under  statute. 
Validity  of  statutes  relating:  to  prima  facie  and  conclusive  proof. 

Approved  in  State  v.  Beach,  147  Ind.  82,  36  L.  R.  A.  182,  46  N.  E.  145,  and  M< 
Clure  v.  People,  27  Colo.  368,  61  Pac.  612,  sustaining  statutes  making  bank's  fail 
ure  within  thirty  days  after  receipt  of  deposit,  prima  facie  evidence  of  knowledge 
of  insolvency. 

Cited  in  Sizemore  v.  Com.  140  Ky.  344.  131  S.  W.  37,  to  the  point  that  legis- 
lature has  to  declare  what  shall  be  presumptive  or  prima  facie  evidence  of  any 
fact;  Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnipseed,  219  U.  S.  42,  55  L.  ed.  80,  32 
L.R.A.(]ST.S.)  228,  31  Sup.  Ct.  Rep.  136,  Ann.  Cas.  1912  A,  463,  holding  that 
statute  providing  that  proof  of  injury  inflicted  by  running  of  locomotive  will 
be  prima  facie  evidence  of  negligence  is  valid;  State  v.  Thomas,  144  Ala.  81.  2 
L.R.A.(N.S.)  1012,  113  Am.  St.  Rep.  17,  40  So.  271,  6  Ann:  Cas.  744,  holding 
valid  statute  making  failure  to  perform  contract  or  return  consideration  prima 
facie  evidence  of  intent  to  defraud:  Chicago  Terminal  Transfer  R.  Co.  v.  Chicago, 
217  111.  347,  75  N.  E.  499,  holding  valid  statute  making  official  report  prima 
facie  evidence  of  the  facts  therein;  People  v.  McBride,  234  111.  171.  123  Am. 
St.  Rep.  82,  84  N.  E.  865,  14  Ann.  Cas.  994,  holding  valid  act  making  internal 
revenue  receipt  prima  facie  evidence  of  the  sale  of  liquors:  Re  Allen,  82  Yt. 
377,  26  L.R.A. (N.S.)  240,  73  Atl.  1078,  holding  valid  act  making  physician's 
certificate  evidence  of  insanity  and.  defining  its  force  and  effect  as  evidence. 

Cited  in  footnotes  to  Vega  S.  S.  Co.  v.  Consolidated  Klevntor  Co.  43  L.  R.  A.  843. 
which  denies  validity  of  statute  making  state  weighmaster's  certificate  of  weight 
of  grain  conclusive;  Missouri.  K.  &  T.  R.  Co.  v.  Simonson,  57  L.  R.  A.  765,  which 
holds  void,  statute  making  specifications  of  weights  in  bills  of  lading  conclusive. 
Statutes   prescribing;  rules   of   evidence. 

Cited  in  People  v.  Braun.  246  111.  431,  92  N.  E.  917,  20  Ann.  Cas.  448,  holding 
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that  statute  making  wife  competent  witness  against  husband  is  constitutional; 
Bailey  v.  State,  161  Ala.  79,  49  So.  886,  holding  valid  statute  prescribing  rules 
of  evidence;  Crane  v.  Waldron,  133  Mich.  80,  94  N.  W.  593  (dissenting  opin- 
ion ) ,  on  right  of  legislature  to  prescribe  rules  of  evidence. 

Cited  in  footnote  to  Baltimore  &  O.  S.  W.  R.  Co.  v.  Read,  56  L.  R.  A.  468,  which 
holds  void,  statute  preventing  railroad  company  from  setting  up  in  defense  of  suit 
for  injury  to  employee  decisions  of  state  where  injury  occurred. 

Cited  in  note  (37  L.R.A.  (N.S.)  97)   on  ex  post  facto  repeal  of  statute  exclud- 
ing evidence  obtained  by  judicial  proceedings. 
Sufficiency    of    indictment. 

Cited  in  State  v.  Winstandley,  154  Ind.  444,  57  N.  E.  109,  holding  that  rules  of 
pleading  in  embezzlement  determine  sufficiency  of  indictment  for  receiving  bank 
deposit  after  insolvency;  Brown  v.  People,  173  111.  37,  50  N.*E.  106,  holding  in- 
dictment for  embezzlement  of  certain  amount  ''in  money"  insufficient  to  support 
conviction  punishable  by  fine  in  double  amount  embezzled;  McCracken  v.  People, 
209  111.  218,  70  N.  E.  749,  holding  indictment  for  larceny  as  bailee  sufficient  if 
charged  in  language  of  statute;  People  v.  Schreiber,  250  111.  349,  95  N.  E.  189, 
iinldiiig  that  information  charging  statutory  offense  in  language  of  statute  it- 
self sufficiently  defines  offense;  State  v.  Quackenbush,  98  Minn.  522,  108  N.  W. 
053,  holding  indictment  for  receiving  deposit  after  bank  was  insolvent  sufficient 
though  not  alleging  criminal  intent;  State  v.  Krasher,  170  Ind.  48,  83  N.  E. 
498,  holding  indictment  for  embezzlement  by  receiving  deposit,  insufficient  where 
it  failed  to  allege  insolvency  of  individual  members  of  the  firm. 
Representation  by  partner  as  to  firm's  financial  condition. 

Cited  in  Berkenfield  v.  People,  191  111.  276,  61  N.  E.  96,  Affirming  92  111.  App. 
404,  holding  that  partner's  false  representation  of  firm's  financial  condition  consti- 
tutes representation  of  such  partner's  condition. 
Individual   or  partnership   note. 

Cited  in  Wheaton  v.  Bartlett,  105  111.  App.  329,  holding  that  note  limiting  each 
partner's  liability,  and  signed  by  firm  name,  does  not  indicate  whether  undertak- 
ing is  by  partners  or  individuals. 
Delay   of   prosecution   as   ground    for   discharge. 

Cited  in  State  v.  Fleming,  20  N.  D.  Ill,  126  N.  W.  565,  holding  that  it  is 
not  error  to  refuse  to  dismiss  prosecution,  under  revised  codes,  where  next  term 
of  court  mentioned  in  section  10307  thereof  is  one  at  which  defendant  could  not 
have  been  tried. 

Cited   in   notes    (56   L.R.A.   534)    on  delay  of   prosecution   as  ground   for   dis- 
charge of  accused;    (85  Am.  St.  Rep.  200)   on  right  to  speedy  trial. 
When   deposit   is  lost   to   depositor. 

Approved  in  State  v.  Beach,  147  Ind.  82,  36  L.  R.  A.  183,  46  N.  E.  145,  holding 
deposits  lost  to  depositor  if  banks  insolvent  at  time  of  receiving  deposit. 
Demand     for    hank    deposit. 

Approved  in  Arnold  v.  Hart,  176  111.  446,  52  N.  E.  936,  Affirming  75  111.  App. 
172,  holding  that  suspension  of  business  waives  condition  for  notice  of  intention 
to  withdraw  deposit;  White  v.  Meadowcroft,  91  111.  App.  294,  holding  that  bank's 
suspension  waives  necessity  of  notice  or  demand  before  suit  by  depositor;  Bank  of 
Montreal  v.  Clark,  108  111.  App.  168,  holding  commencement  of  attachment  suit 
and  service  upon  bank,  equivalent  to  notice  and  demand. 
Tender  at  trial  for  embezzlement  as  defeating  prosecution. 

Approved  in  Dean  v.  State,  147  Ind.  223,  46  X.  E.  528,  holding  prosecution  for 
embezzlement  not  barred  by  subsequent  tender  of  amount  or  thing  embezzled. 
L.R.A.  Au.  Vol.  IV.  —  78 
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Cited  in  State  v.  Summers,  141  N.  C.  843,  53  S.  E.  856,  holding  that  restora- 
tion of  the  money  is  no  bar  to  prosecution  for  embezzlement. 
Imprisonment   for  debt. 

Cited  in  note  (34  L.  R.  A.  660)  on  constitutionality  of  imprisonment  for  debt. 
Strict  construction  of  statutes. 

Cited  in  Hamer  v.  People,  205  111.  573,  68  N.  E.  1061,  holding  strict  construc- 
tion of  penal  statutes  must  not  be  unreasonably  applied  to  statute  requiring  writ- 
ten order  from  parent  to  saloonkeeper  to  let  minor  have  liquor;  Re  Prosole,  32 
Nev.  382,  108  Pac.  630,  holding  that  rule  of  strict  construction  of  penal  statutes 
is  not  violated  by  taking  words  of  statute  in  such  sense  as  will  best  manifest 
legislative  intent:  People  use  of  State  Bd.  of  Health  v.  Langdon,  219  111.  192, 
76  N.  E.  387,  holding  that  penal  statute  must  be  strictly  construed  but  where 
the  intent  is  apparent  it  must  be  given  effect. 
Special  legislation. 

Cited  in  notes  (78  Am.  St.  Rep.  249)  on  acts  which  legislature  may  declare 
criminal;  (135  Am.  St.  Rep.  60)  on  business  of  banking  as  a  proper  subject  for 
legislative  regulation. 

Distinguished  in  People  v.  Steele.  231  111.  347,  14  L.R.A.(N.S.)  366,  121  Am. 
St.  Rep.  321,  83  N.  E.  236,  holding  invalid  act  prohibiting  scalping  in  sale  of 
theater  tickets;  Off  ft  Co.  v.  Morehead,  235  111.  45,  20  L.R.A.(N.S.)  1H9.  126 
Am.  St.  Rep.  184,  85  N.  E.  264,  14  Ann.  Cas.  434,  holding  unconstitutional  bulk 
sales  act  because  imposing  special  burdens  on  a  certain  class  only. 

35  L.  R.  A.  188,  NORTHERN  COUNTIES  INVEST.  TRUST  v.  SEARS,  30  Or.  388, 

41  Pac.  931. 

Followed  without  discussion  in  Farwell  v.  Needham,  31  Or.  584,  41  Pac.  936. 
Constitutionality   of   acts   Revenne   acts. 

Cited  in  Gillespie  v.  First  Nat.  Bank,  22  Okla.  772,  95  Pac.  220,  holding  that 
act  providing  for  discovery  and  assessment  of  unlisted  property  is  not  a  "bill 
for  raising  revenue"  which  must  originate  in  the  house. 

Cited  in  note  (1  L.R.A.  (N.S.)   154)  on  fees  as  taxes,  within  constitutional  pro- 
visions relating  to  taxation. 
Subject    matter. 

Cited  in  Pioneer  Irrig.  Dist.  v.  Bradley,  8  Idaho,  319,  101  Am.  St.  Rep.  201, 
68  Pac.  295.  holding  that  act  contains  but  one  subject  if  it  relates  wholly  to  one 
general  object  and  the  provisions  are  all  germane  thereto;  Evers  v.  Hudson,  36 
Mont.  146,  92  Pac.  462,  holding  that  act  providing  for  county  high  schools, 
and  validating  things  done  under  prior  acts  relating  to  the  same  subject,  con- 
tains only  one  subject. 
—  Amendatory  act*. 

Cited    in   Southern  P.   Co.   v.   Bartine,   170   Fed.   739.   holding  provision   that 
amendatory   act   shall   set  forth   act  amended   not  applicable  where   new   act  is 
complete  in  itself,  though  it  may  in  effect  amend  former  act. 
General  or  special  legislation. 

Followed  in  Brownfield  v.  Houser,  30  Or.  539,  49  Pac.  843,  holding  county  sal- 
aries act  not  within  prohibition  of  local  tax  legislation;  State  ex  rel.  Bell  v.  Fra- 
zier,  36  Or.  188,  59  Pac.  5,  holding  act  prescribing  for  court  fees  in  counties  of 
specified  population,  for  disposition  thereof  and  for  officers'  salaries,  not  local  tax 
legislation. 

Cited  in  footnote  to  Henderson  v.  Koenig,  57  L.  R.  A.  659,  which  holds  void,  stat- 
ute requiring  probate  judge  of  one  county  only  to  accept  salary  instead  of  fees. 
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Explained  in  Landis  v.  Lincoln  County,  31  Or.  428,  50  Pac.  530,  holding  act  fix- 
ing fees  and  salaries  of  public  officers  in  all  counties  but  one  not  void. 
Sufficiency   of  title  of  act. 

Approved  in  State  ex  rel.  Bell  v.  Frazier,  36  Or.  182,  59  Pac.  5,  sustaining  title 
of  act  prescribing  county  fees,  disposition  thereof,  and  for  payment  of  officers' 
salaries. 

Cited  in  note  (79  Am.  St.  Rep.  466)  as  to  when  title  of  statute  embraces  only 
one  subject,   and  what  may  be   included  thereunder. 
Order  staying:  proceedings  till  payment  of  costs. 

Cited  in  footnote  to  Knee  v.  Baltimore  City  P.  R.  Co.  42  L.  R.  A.  363,  which 
sustains  order  staying  all  further  proceedings  in  action  till  costs  of  appeal  are 
paid. 
Sheriff's   rlgrht    to    fees. 

Approved  in  Marquam  v.  Sears,  36  Or.  64,  58  Pac.  660,  denying  sheriff's  fee  for 
serving  summons  or  writ,  under  salary  act. 
Application    of   statnte    to    offices    snbneqnently   created. 

Cited  in  Bradbury  v.  Wightman,  232  Mo.  399,  134  S.  W.  511  (dissenting  opin- 
ion), on  application  of  statute,  passed  in  pursuance  of  constitutional  provision 
as  to  class  of  offices,  to  offices  of  such  class  subsequently  created. 

35  L.  R.  A.  196,  HILL  v.  PENNSYLVANIA  R.  CO.  178  Pa.  223,  56  Am.  St.  Rep. 

754,  35  Atl.  997. 
Action  or  recovery   for  Injuries  resulting;   in   death. 

Cited  in  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin,  111  Ga.  580,  50  L.  R.  A. 
697,  footnote  p.  694,  36  S.  E.  881,  holding  right  of  action  by  widow  or  children 
for  death  barred  by  voluntary  settlement  of  cause  of  action  for  injuries  during 
lifetime;  Sweetland  v.  Chicago  &  G.  T.  R.  Co.  117  Mich.  343,  43  L.  R.  A.  573, 
footnote  p.  568,  75  N.  W.  1066,  denying  recovery  for  pain  and  suffering  for  negli- 
gent killing  of  passenger  whose  death  not  shown  not  to  be  instantaneous ;  Will  v. 
Edison  Electric  Light  Co.  19  Lane.  L.  Rev.  340,  holding  that  widow  succeeds  to 
husband's  right  of  recovery  when  he  dies  of  his  injuries;  Strode  v.  St.  Louis 
Transit  Co.  197  Mo.  632,  95  S.  W.  851,  7  Ann.  Cas.  1084;  Thompson  v.  Ft.  Worth 
&  R.  G.  R.  Co.  97  Tex.  593,  80  S.  W.  990,  1  Ann.  Cas.  231,— holding  that  widow 
and  children  cannot  maintain  action  for  personal  injury  causing  death  of  hus- 
band where  he  had  prior  to  his  death  settled  and  released  all  claim  therefor; 
Mooney  v.  Chicago,  239  111.  423,  88  N.  E.  194;  Burns  v.  Welte,  126  111.  App. 
546;  Louisville  R.  Co.  v.  Raymond  (Louisville  R.  Co.  v.  Taylor),  135  Ky.  747, 
27  L.R.A.(N.S-)  180,  123  S.  W.  281,— holding  settlement  by  deceased  prior  to 
his  death  from  personal  injury  to  be  bar  to  action  therefore  by  personal  repre- 
sentative; Black  v.  Baltimore  &  O.  R.  Co.  18  Pa.  Dist.  R.  67,  holding  that 
where  plaintiff'  dies  while  his  action  for  personal  injuries  in  pending,  his  per- 
sonal representatives  alone  can  maintain  the  action  for  such  injuries. 

Cited  in  footnotes  to  Brown  v.  Chicago  &  N.  W.  R.  Co.  44  L.  R.  A.  579,  which 
holds  cause  of  action  for  personal  injuries  surviving  death,  distinct  from  right  of 
action  for  death;  Re  Meekin,  51  L.  R.  A.  235,  which  holds  action  for  death  by 
administrator,  who  is  also  father  and  sole  beneficiary  of  deceased,  survives 
father's  death;  Worcester  &  S.  Street  R.  Co.  v.  Travelers'  Ins.  Co.  57  L.R.A.  629, 
which  holds  cases  of  instantaneous  deatli  not  covered  by  policy  insuring  railroad 
company  against  loss  from  liability  to  persons  sustaining  "personal  injuries." 

Cited  in  notes   (27  L.R.A.(N.S.)   176)  on  settlement  by  injured  person  of  claim 
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against  tort  feasor  as  precluding  action  for  resulting  death ;    ( 70  Am.  St.  Rep. 
683,  on  actions  for  death  of  human  being. 

Distinguished  in  Mahoning  Valley  R.  Co.  v.  Van  Alstine,  77  Ohio  St.  403, 
14  L.R.A.  (N.S.)  897,  83  N.  E.  601,  holding  that  personal  representative  may 
maintain  action  to  recover  for  personal  injury  causing  death,  for  benefit  of  in  xt 
of  kin,  though  he  has  previously  recovered  for  benefit  of  estate  in  action  begun 
by  deceased. 

35  L.  R,  A.  198,  CALDWELL  v.  SNYDER,  178  Pa.  420,  35  Atl.  996. 
It  ijfht  to  partition. 

Cited  in  Palethorp  v.  Palethorp,  194  Pa.  413,  45  Atl.  322,  Affirming  22  Pa.  Co. 
Ct.  628,  8  Pa.  Dist.  R.  139,  sustaining  right  of  holder  of  estate  for  life  to  partition 
as  against  cotenants  having  life  tenancy  or  fee  of  undivided  portions:  Jenkins 
v.  Coray,  14  Luzerne  Leg.  Reg.  Rep.  114,  holding  that  tenants  in  common  ha\v 
right  to  maintain  action  for  partition;  Carter's  Estate,  225  Pa.  357,  74  Atl. 
240,  holding  that  right  to  partition  exists  though  will  directs  executor  to  di- 
vide the  estate;  Re  King,  216  Pa.  485,  65  Atl.  942,  on  testamentary  partition  a* 
being  cumulative  rather  than  exclusive. 

Distinguished  in  Purcell  v.  Purcell,  9  Pa.  Dist.  R,  191,  23  Pa.  Co.  Ct.  334,  deny- 
ing right  to  partition  different  parcels  of  land  acquired  by  different  titles  at  dif- 
ferent times  and  held  by  different  persons. 
What    MO r Us   conversion   of  realty. 

Cited  in  Reid  v.  Clendenning,  193  Pa.  415,  44  Atl.  500,  Affirming  29  Pittsb.  L.  J. 
X.  S.  400,  holding  adjustment  of  advances  usual  and  necessary  incident  of  parti- 
tion and  which  establish  no  necessity  for  conversion;  Stark's  Estate,  9  Kulp.  52G. 
holding  that  power  in  executor,  with  consent  of  heirs,  to  convey  coal  upon  coal 
lease  does  not  work  conversion;  Scott's  Estate,  37  Pa.  Super.  Ct.  202,  holding 
that  conversion  did  not  take  place  at  death  of  testator,  under  will  which  pro- 
vided for  sale  and  division  when  majority  of  those  interested  should  so  decide; 
Fulton's  Estate,  17  Pa.  Dist.  R.  1082,  holding  that  discretionary  power  in  executor 
to  sell  during  life  of  widow  does  not  effect  a  conversion. 

35  L.  R.  A.  199,  WOOD  v.  PENNSYLVANIA  R.  CO.  177  Pa.  306,  55  Am.  St.  Rep. 

728,  35  Atl.  699. 
Who    are    passengers. 

Cited  in  footnotes  to  Phillips  v.  Southern  R.  Co.  45  L.  R.  A.  163.  which  holds 
one  coming  to  station  with  intent  to  take  next  train,  a  passenger:  Keator  v.  Scran- 
ton  Traction  Co.  44  L.  R.  A.  546,  which  holds  woman  with  transfer  ticket,  injured 
by  breaking  of  trolley  pole  while  she  is  approaching  car,  a  passenger ;  Exton  v. 
Central  R.  Co.  56  L.  R.  A.  509,  which  holds  purchaser  of  ticket,  a  passenger  while 
using  depot  for  purpose  of  journey;  Young  v.  New  York,  N.  H.  &  H.  R.  Co.  41  L. 
R.  A.  193,  which  holds  person  with  ticket,  crossing  track  from  station  to  platform, 
a  passenger;  Chicago  &  E.  I.  R.  Co.  v.  Jennings.  54  L.  R.  A.  827.  which  holds  one 
with  ticket,  crossing  tracks  on  highway  to  board  train  on  further  track,  not  a  pas- 
senger; Southern  R.  Co.  v.  Smith,  40  L.  R.  A.  746.  which  holds  person  with  mile- 
age ticket,  trying  to  cross  main  track  to  board  train  on  siding,  not  a  passenger ; 
Illinois  C.  R.  Co.  v.  O'Keefe,  39  L.  R.  A.  148,  which  holds  person  with  free  pass, 
getting  on  front  platform  of  baggage  car  after  train  in  motion,  not  a  passenger, 
Illinois  C.  R.  Co.  v.  Laloge.  62  L.  R.  A.  405.  which  holds  intending  passenger  re- 
sorting to  station  unreasonable  time  before  train's  departure  not  entitled  as  a  pas- 
senger to  protection  from  assaults  of  stranger:  Duchemin  v.  Boston  Elev.  R. 
Co.  66  L.R.A.  980,  which  holds  that  street  car  company  does  not  owe  to  per- 
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son  approaching  car  to  enter  it  as  passenger  same  high  degree  of  care  with  re- 
spect to  defects  in  car  that  it  owes  to  passengers  actually  on  board. 

Cited  in  notes    (33  L.R.A.  (N.S.)    861)    on  degree  of  care  toward  passenger  at 
station;    (42  L.  ed.  U.  S.  492)    on  duty  to  protect  and  contributory  negligence 
of  persons  about  to  take  train. 
Proximate    cause    of    Injury    or    disease. 

Cited  in  Willis  v.  Providence  Telegram  Pub.  Co.  20  R.  I.  287,  38  Atl.  947,  hold- 
ing that  negligence  in  colliding  with  wagon  may  be  proximate  cause  of  injury  to 
one  holding  horse  attached  thereto;  Evansville  &  T.  H.  R.  Co.  v.  Welch,  25  Ind. 
App.  313,  81  Am.  St.  Rep.  102,  58  N.  E.  88,  holding  negligent  operation  of  train, 
whereby  one  is  struck  and  hurled  against  another,  not  proximate  cause  of  latter's 
injuries;  Fitzwater  v.  Fassett,  199  Pa.  446,  49  Atl.  310,  holding  landlord's  consent 
to  burial  of  animal  on  leased  land  not  proximate  cause  of  infection;  Central  R. 
Co.  v.  Price,  106  Ga.  178,  43  L.  R,  A.  403,  71  Am.  St.  Rep.  246,  32  S.  E.  77,  hold- 
ing negligence  of  railroad  company  in  carrying  passenger  beyond  her  destination 
not  proximate  cause  of  injury  resulting  from  negligence  of  keeper  of  hotel  where 
she  had  to  stay  over  night;  Neal  v.  Rendall,  98  Me.  76,  63  L.  R.  A.  671,  56  Atl. 
209,  holding  that  driving  on  wrong  side  of  road  may  be  found  to  be  proximate 
cause  of  collision  with  vehicle  driven  in  opposite  direction,  where  vehicles  are 
brought  together  by  sudden  shying  of  horse;  Bryant  v.  Beebe  &  B.  Furniture 
Co.  78  Neb.  159,  110  N.  W.  690,  on  what  constitutes  proximate  cause  of  an 
injury;  Sydnor  v.  Arnold,  122  Ky.  562,  92  S.  W.  289,  on  nonliability  for  injury 
unless  it  was  caused  by  such  result  of  the  negligent  act  as  would  naturally  or 
probably  follow  therefrom;  Mella  v.  Northern  S.  S.  Co.  162  Fed.  504,  holding 
that  where  deceased  was  injured  through  defendant's  negligence  and  died  from 
excessive  and  unnecessary  administration  of  chloroform  while  injury  was  being 
treated,  the  negligence  of  defendant  was  not  the  proximate  cause  of  the  death. 

Cited  in  footnote  to  McAnally  v.  Penns}Tlvania  R.  Co.  47  L.  R.  A.  788,  which 
denies  right  of  recovery  for  loss  of  leg  by  one  thrown  down  by  man  in  effort  to 
save  him  from  dangerous  position  near  track,  as  proximate  cause  of  injury  is  his 
resisting  effort  to  save  him. 
Sig-nala  at   street  crossings. 

Cited  in  Denver  City  Tramway  Co.  v.  Norton,  73  C.  C.  A.  1,  141  Fed.  608. 
holding  it  error  to  direct  jury's  attention  to  ordinance  requiring  gong  to  be 
.sounded  60  feet  before  reaching  crossing  where  evidence  showed  that  party  in- 
jured saw  the  car  approaching  more  than  60  feet  from  the  crossing. 

35  L.  R.  A.  202,  HOOPER  v.  CREAGER,  84  Md.  195,  35  Atl.  967,  1103,  36  AH. 

359. 
Interpretation    of   statutes. 

Cited  in  Upshur  v.  Baltimore,  94  Md.  754,  51  Atl.  953,  holding  that  section  of 
Code  must  be  considered  in  light  of  act  from  which  codified,  and  with  reference  to 
time  and  circumstances  of  its  passage;  Phillips  v.  Baltimore,  110  Md.  439,  25 
L.R.A.  (N.S.)  716,  72  Atl.  902,  on  intent  of  legislature  as  affecting  construction. 
Appointment  and  removal  of  officers. 

Distinguished  in  Hooper  v.  New,  85  Md.  572,  37  Atl.  424,  holding  school  com- 
missioners not  within  act  requiring  that  municipal  officers  shall  be  appointed  by 
mayor  with  consent  of  council;  Field  v.  Malster,  88  Md.  695,  41  Atl.  1087,  deny- 
ing mayor's  power  to  remove  visitor  of  jails  except  for  causes  authorized  by 
statute. 
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35  L.  R.  A.  211,  HARPER  v.  CLAYTON,  84  Md.  346,  57  Am.  St.  Rep.  407,  35  AtL 

1083. 
Equitable   jurisdiction   over   chosen    In    action. 

Approved  in  Frederick  County  Nat.  Bank  v.  Shafer,  87  Md.  57,  39  Atl.  320,  re- 
fusing to  restrain  payment  to  debtor  and  assignment  of  claim  pending  judgment 
in  pending  action,  although  debtor  insolvent  and  creditor  without  other  remedy; 
Henderson  v.  Hall,  134  Ala.  523,  63  L.  R.  A.  698,  713,  32  So.  840,  refusing  to  sub- 
ject unpaid  subscriptions  to  capital  stock  to  satisfaction  of  judgment  after  return 
of  no  property  found. 

Cited  in  de  Beam  v.  Winans,  115  Md.  609,  80  Atl.  1071,  holding  that  court  of 
equity  cannot  create  new  right  and  then  take  jurisdiction  to  pass  upon  and  en- 
force them,  because  the  law  affords  no  remedy;  de  Beam  v.  de  Beam,  115  .Md. 
687,  81  Atl.  222,  holding  that  equity  has  no  jurisdiction  to  aid  attachment 
of  bonds,  upon  cross  petition  by  creditors,  in  another  suit  concerning  bonds. 

Cited  in  note  (63  L.  R.  A.  698)  on  equitable  remedy  to  subject  choses  in  uctii  >n 
to  judgment  after  return  of  no  property  found. 
Nature    of    inchoate    rig-lit    of    dower. 

Approved  in  Grubbs  v.  Leyendecker,  153  Ind.  352,  53  N.  E.  940,  and  Pyle  v. 
Gross,  92  Md.  134,  48  Atl.  713,  holding  married  woman's  inchoate  right  of  dower 
mere  chose  in  action. 

Cited  in  note  (30  L.R.A. (N.S.)  117)  on  right  of  dower  as  subject  of  attach- 
ment or  execution. 

35  L.  R.  A.  215,  DUPUY  v.  EASTERN  BLDG.  &  L.  ASSO.  93  Va.  460,  25  S.  E.  537. 
Fines  by  building:  and  loan  association. 

Cited  in  footnote  to  Iowa  Sav.  &  L.  Asso.  v.  Heidt,  43  L.  R.  A.  689,  which  sus- 
tains fee  of  5  cents  per  share  for  first  default  and  10  cents  for  subsequent  defaults, 
by  member  of  loan  association. 

35  L.  R.  A.  223,  OVITT  v.  SMITH,  68  Vt.  35,  33  Atl.  769. 
Marriage   of   divorced    persons. 

Cited  in  State  v.  Sartwell,  81  Vt.  23,  130  Am.  St.  Rep.  1017,  69  Atl.  151,  hold- 
ing marriage,  by  libellee  within  three  years  from  time  divorce  is  granted,  to  per- 
son other  than  libellant,  to  be  void. 

Cited  in  footnotes  to  Crawford  v.  State,  35  L.  R.  A.  224,  which  holds  valid,  mar- 
riage in  other  state  with  innocent  woman,  of  man  prohibited  by  divorce  decree 
from  remarrying;  State  use  of  Newman  v.  Kimbrough,  52  L.  R.  A.  668,  which 
holds  marriage  in  other  state  between  divorced  man  and  his  paramour  not  entitled 
to  recognition  in  state  where  divorce  granted,  to  which  he  returns  immediately 
after  marriage;  McLennan  v.  McLennan,  38  L.  R.  A.  863,  which  holds  marriage 
contract  in  other  state  before  lapse  of  time  for  taking  appeal,  absolutely  void: 
Durland  v.  Durland,  63  L.  R.  A.  959,  which  sustains  power  of  legislature  to  for- 
bid divorced  persons  remarrying  within  six  months  after  date  of  decree. 

Cited  in  note  (79  Am.  St.  Rep.  369)  on  what  marriages  are  void. 

Distinguished  in  State  v.  Shattuck,  69  Vt.  406,  40  L.  R.  A.  429,  footnote  p.  428, 
60  Am.  St.  Rep.  936,  38  Atl.  81,  sustaining  marriage,  valid  where  made,  by 
divorced  person  leaving  state  to  evade  law  against  remarrying. 

35  L.  R.  A.  224,  CRAWFORD  v.  STATE,  73  Miss.  172,  18  So.  848. 
Marriage    of    divorced    persons. 

Cited  in  Eaton  v.  Eaton,  66  Neb.  682,  60  L.  R.  A.  608,  92  N.  W.  995,  holding 
marriage  in  less  than  statutory  six  months  after  wife  had  obtained  divorce  from 
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former  husband  not  void  so  as  to  relieve  second  husband  of  her  support  where  they 
continued  to  cohabit  after  expiration  of  such  statutory  period;  State  v.  Yoder, 
113  Minn.  507,  —  L.R.A. (N.S.)  — ,  130  X.  W.  10,  holding  that  marriage  con- 
tract is  nullity  ab  initio  only  where  expressly  so  declared  by  statute. 

Cited  in  footnotes  to  Ovitt  v.  Smith,  35  L.  R.  A.  223,  which  holds  void,  re- 
marriage by  person  from  whom  divorce  granted;  State  v.  Shattuck,  40  L.  R.  A. 
428,  which  sustains  marriage,  valid  where  made,  by  divorced  person  leaving  state 
to  evade  law  against  remarrying;  State  use  of  Newman  v.  Kimbrough,  52  L.  R.  A. 
668,  which  holds  marriage  in  other  state  between  divorced  man  and  his  paramour 
not  entitled  to  recognition  in  state  where  divorce  granted,  to  which  he  returns 
immediately  after  marriage ;  McLennan  v.  McLennan,  38  L.  R.  A.  863,  which  holds 
marriage  contract  in  other  state  before  lapse  of  time  for  taking  appeal,  absolutely 
void;  Durland  v.  Durland,  63  L.  R.  A.  959,  which  sustains  power  of  legislature  to 
forbid  divorced  persons  remarrying  within  six  months  after  date  of  decree. 
Conflict  of  laws  as  to  marriage. 

Cited  in  notes   (57  L.R.A.  171)   on  conflict  of  laws  as  to  validity  of  marriage; 
(60  Am.  St.  Rep.  944)    on  validity  of  foreign  marriage  in  violation  of  laws  of 
place  where  parties  reside. 
Acquittal  on  charge  of  bigamy. 

Cited  in  Lane  v.  State,  82  Miss.  557,  34  So.  353,  holding  acquittal  on  charge  of 
bigamy  necessary  upon  proof  of  invalidity  of  first  marriage. 

35  L.  R.  A.  226,  GRAND  RAPIDS  v.  NEWTON,  111  Mich.  48,  66  Am.  St.  Rep. 

387,  69  N.  W.  84. 
Ordinances    respecting;    decency    and    order. 

Cited  in  Re  Stegenga,  133  Mich.  61,  61  L.  R,  A.  765,  footnote  p.  763,  94  N.  W. 
385,  holding  that  municipal  corporations  may  provide  for  punishment  of  people 
loitering  about  streets  and  barrooms,  without  visible  means  of  support,  under 
charter  authority  to  punish  for  disorderly  conduct. 

Cited  in  footnotes  to  Grand  Rapids  v.  Williams,  36  L.  R.  A.  137,  which  holds 
peeking  into  windows  of  lighted  residence  at  usual  hour  of  retiring,  within  ordi- 
nance as  to  indecent  conduct;  Re  Stegenga,  61  L.  R.  A.  763,  which  sustains  city's 
authoritj-  to  provide  for  punishment  of  loiterers  in  streets  and  bar-rooms;  Ex 
parte  McCarver,  42  L.  R,  A.  587,  which  holds  void,  ordinance  prohibiting  un- 
accompanied minors  being  on  street  after  9  o'clock  at  night. 

Cited  in  notes  (39  L.R.A.  524)  on  municipal  power  as  to  nuisances  affecting 
public  morals,  decency,  peace,  and  good  order;  (16  Eng.  Rul.  Cas.  680)  on  neces- 
sity of  municipal  by-law  or  ordinance  being  reasonable. 

35  L.  R.  A.  227,  DAGGS  v.  ORIENT  INS.  CO.  136  Mo.  382,  58  Am.  St.  Rep.  638, 

38  S.  W.  85. 

Affirmed  in  172  U.  S.  557,  43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281. 
Regulation   of   business   of    foreign    corporations. 

Cited  in  State  ex  rel.  Equitable  Life  Assur.  Soc.  v.  Vandiver,  222  Mo.  231, 
121  S.  W.  45,  holding  that  legislature  has  power  to  impose  upon  foreign  corpo- 
rations terms  under  which  they  may  do  business  within  the  state  or  may  exclude 
them  therefrom;  State  ex  rel.  Hadley  v.  Standard  Oil  Co.  194  Mo.  149,  91  S. 
W.  1062,  on  foreign  corporation  as  having  no  right  to  transact  business  within 
a  state  without  permission. 

Distinguished  in  McCully  v.  Chicago,  B.  &  Q.  R.  Co.  212  Mo.  55,  110  S.  W. 
711  (dissenting  opinion),  on  right  of  foreign  corporation  to  question  constitu- 
tionality of  statute  existing  at  time  it  is  licensed  to  do  business  in  the  state. 
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— —  Insurance    corporations. 

Cited  in  State  ex  rel.  Hickman  v.  Preferred  Tontine  Mercantile  Co.  184  Mo. 
183,  82  S.  W.  1075,  holding  valid  act  providing  for  supervisor  of  co-operative 
companies  who  issues  certificates  of  right  to  do  business  to  such  as  have  com- 
plied with  the  law;  Burridge  v.  New  York  L.  Ins.  Co.  211  Mo.  181,  109  S.  W. 
560,  holding  foreign  insurance  company  bound  by  provisions  of  statute  pursu- 
ant to  which  it  does  business  within  the  state. 

Cited  in  footnotes  to  Bankers'  L.  Ins.  Co.  v.  Howland,  57  L.  R.  A.  374,  which 
denies  insurance  commissioners'  power  to  question  foreign  company's  mode  of 
computing  reserve  set  forth  in  statement  for  license;  People  ex  rel.  Traders'  F. 
Ins.  Co.  v.  Van  Cleave,  47  L.  R.  A.  795,  which  sustains  right  to  license  of  foreign 
insurance  company  complying  with  requirements,  regardless  of  similarity  of  name 
to  that  of  domestic  corporation;  Hartford  Fire  Ins.  Co.  v.  Redding,  67  L.R.A. 
518,  which  upholds  statute  requiring  insurer  to  fix  insurable  value  of  property 
and  state  the  same  in  the  policy  and  making  measure  of  damages  in  case  of 
total  loss  the  amount  so  fixed. 
Conflict  of  laws  as  to  insurance. 

Cited  in  note  (63  L.  R.  A.  866)  on  conflict  of  laws  as  to  contracts  of  insurance. 
Agreement  to  arbitrate  in  case  of  total  loss. 

Approved  in  O'Keefe  v.  Liverpool  L.  &  G.  Ins.  Co.  140  Mo.  566,  39  L.  R.  A.  821, 
41  S.  W.  922,  holding  agreement  in  policy  to  arbitrate  in  case  of  total  loss,  void. 
Valuation    in    policy. 

Cited  in  Ritchey  v.  Home  Ins.  Co.  104  Mo.  App.  151,  78  S.  W.  341,  holding 
that  company  cannot  cancel  policy  for  over  valuation  after  loss,  where  its 
agent  was  familiar  with  the  property  at  time  policy  was  issued. 

Distinguished  in  Crossan  v.  Pennsylvania  F.  Ins.  Co.  133  Mo.  App.  539,  113 
S.  W.  704,  on  apportionment  of  loss  where  policy  is  separable  as  to  various 
items;  Simon  v.  Queen  Ins.  Co.  120  La.  485,  45  So.  396,  14  Ann.  Cas.  897,  hold- 
ing co-insurance  clause  in  policy  valid  and  where  insured  failed  to  keep  up  such 
co-insurance  the  loss  should  be  apportioned  accordingly. 
Validity  of  statute  flunijtint;  effect  and  rule  of  evidence. 

Cited  in  Missouri,  K.  T.  R.  Co.  v.  Simonson,  64  Kan.  816,  57  L.  R.  A.  770.  foot- 
note p.  765,  91  Am.  St.  Rep.  248.  68  Pac.  653  (dissenting  opinion),  majority  hold- 
ing void,  statute  making  specifications  of  weights  in  bills  of  lading  conclusive. 

Cited  in  footnote  to  Baltimore  &  O.  S.  W.  R.  Co.  v.  Read,  56  L.  R.  A.  468,  which 
holds  void,  statute  preventing  railroad  company  from  setting  up  in  defense  of  suit 
for  injury  to  employee,  decisions  of  state  where  injury  occurred. 
Effect  of  statutes  upon  contracts. 

Cited  in  New  York  L.  Ins.  Co.  v.  Cravens.  178  U.  S.  396,  44  L.  ed.  1122,  20  Sup. 
Ct.  Rep.  962,  Affirming  148  Mo.  604,  53  L.  R.  A.  311,  footnote  p.  305,  71  Am.  St. 
Rep.  628.  50  S.  W.  519,  holding  life  policies  of  foreign  company  tr.king  effect  on 
delivery  and  collection  of  premium,  governed  by  law  of  state  of  delivery  notwith- 
standing provision  in  policy;  Pietri  v.  Seguenot,  96  Mo.  App.  265,  69  S.  W.  1055. 
holding  policy  delivered  in  state  of  insured's  residence  is  to  be  construed  by  law 
thereof,  notwithstanding  provision  to  contrary;  Christian  v.  Connecticut  Mut.  L. 
Ins.  Co.  143  Mo.  465,  45  S.  W.  268,  holding  statute  as  to  effect  of  misrepresen- 
tations on  insurance  contract,  part  and  parcel  of  policy;  Bertche  v.  Equitable 
Loan  &  Invest.  Asso.  147  Mo.  362,  71  Am.  St.  Rep.  571,  48  S.  W.  954,  holding  that 
recitals  of  deed  of  trust  to  building  and  loan  association  as  to  maturity  of  stock 
must  yield  to  contrary  provisions  of  statute;  Whittaker  v.  Mutual  L.  Ins.  Co. 
133  Mo.  App.  669,  114  S.  W.  53,  holding  that  policy  of  foreign  insurnace  com- 
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pany  doing  business  within  a  state  is  governed  by  the  insurance  laws  of  such 
state. 

Cited  in  footnote  to  Swing  v.  Munson,  58  L.  R.  A.  223,  which  holds  insurance 
contract,  valid  where  made,  not  enforceable  in  state  where  property  located  whose 
laws  directly  violated. 
Corporate  taxation. 

Cited  in  note   (57  L.  R.  A.  84)  on  taxation  of  corporate  franchises  in  United 
States. 
It  ir,  h  i  to  equal  protection  of  liiw». 

Cited  in  State  ex  rel.  Hobart  v.  Smith,  173  Mo.  420,  73  S.  W.  211,  holding  right 
to  equal  protection  of  law  not  violated  by  decision  holding  surety  on  obligation  of 
one  company  to  another  bound  to  consolidated  company;  Republic  Iron  &  Steel  Co. 
v.  State,  160  Ind.  384,  62  L.  R.  A.  141,  66  N.  E.  1005,  raising  without  deciding, 
question  whether  corporation  with  right  to  sue  and  be  sued  is  so  invested  with 
citizenship  as  to  be  entitled  to  invoke  14th  Amendment  of  Constitution  against 
abridgement  of  its  privileges;  White  v.  Missouri,  K.  &  T.  R.  Co.  230  Mo.  304, 
29  L.R.A.(N.S.)  879,  130  S.  W.  325,  holding  that  statute  forbidding  garnish- 
ment of  wages  of  railroad  employees  under  $200  in  value  until  judgment  has 
been  recovered  against  debtor,  is  not  class  legislation;  Continental  Ins.  Co.  v. 
Parkes,  142  Ala.  659,  39  So.  204,  holding  that  statute  which  applies  to  all  in- 
surance companies  is  not  invalid  as  class  legislation;  JStna  Ins.  Co.  v.  Brigham, 
120  Ga.  927,  48  S.  E.  348,  holding  that  a  corporation  is  not  a  citizen  within 
meaning  of  constitutional  prohibition  against  abridging  rights  of  citizens. 

Cited  in  note  (62  Am.  St.  Rep.  167)  on  protection  of  corporations  from  special 
and  hostile  legislation. 

35  L.  R.  A.  231,  STATE  v.  WALSH,  136  Mo.  400,  37  S.  W.  1112. 
Validity   of   special    or   local    la\\«. 

Approved  in  State  v.  Thomas,  138  Mo.  97,  39  S.  W.  481,  and  State  v.  Bliler,  138 
Mo.  140,  39  S.  W.  1117,  holding  act  prohibiting  bookmaking  and  pool  selling  at 
other  place  than  race  track,  invalid. 

Cited  in  State  ex  rel.  Hadley  v.  Washvurn,  167  Mo.  689,  90  Am.  St.  Rep.  430,  67 
S.  W.  592,  upholding  special  act  conferring  upon  committee  of  only  one  political 
party,  power  to  name  three  persons  from  whom  governor  is  to  appoint  election 
commissioner;  Henderson  v.  Koenig,  168  Mo.  376,  57  L.  R.  A.  664,  68  S.  W.  72, 
holding  invalid,  act  giving  salary  to  probate  judge  while  others  receive  fees; 
Owen  v.  Baer,  154  Mo.  469,  55  S.  W.  644  (dissenting  opinion),  majority  holding 
invalid,  act  authorizing  issuance  of  special  tax  bills  when  voters  favor  same; 
State  v.  Buchardt,  144  Mo.  84,  46  S.  W.  150,  denying  power  to  punish  violations  of 
general  law  differently  in  different  locality;  White  v.  Missouri,  K.  &  T.  R.  Co. 
230  Mo.  338,  29  L.R.A.(N.S.)  884,  130  S.  W.  325  (dissenting  opinion),  on  stat- 
utes as  constituting  local  or  general  laws;  Woolley  v.  Mears,  226  Mo.  51,  136 
Am.  St.  Rep.  637,  125  S.  W.  1112,  holding  a  statute  prohibiting  the  offering  for 
sale  of  real  estate  without  the  written  authority  of  the  owner  in  cities  over  a 
certain  population  is  void  as  special  legislation;  State  v.  Rose,  40  Mont.  71,  105 
Pac.  82,  holding  a  statute  is  not  unconstitutional  as  special  legislation  which 
makes  betting  on  horse  races  held  without  the  state  unlawful  but  allows  betting 
or.  local  races  for  a  limited  time. 

Cited  in  note  (93  Am.  St.  Rep.  109)  on  constitutional  inhibition  against  special 
legislation  where  genpral  law  can  be  made  applicable. 

Distinguished  in  State  v.  \Yilliams.   1(!0  Mo.  346.  54  L.  R.  A.  953,  footnote  p. 
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950,  83  Am.  St.  Rep.  468,  60  S.  W.  1077,  sustaining  statute  prohibiting  pool  selling 
elsewhere  than  where  races  run,  and  by  other  than  licensed  persons. 

Disapproved  in  Levy  v.  Kansas  City,  22  L.R.A.(N.S.)  871,  93  C.  C.  A.  523,  168 
Fed.  527,  holding  a  statute  giving  to  cities  of  a  certain  class  the  right  to  prohibit 
games  and  gambling  houses  was  not  unconstitutional. 
Police   regulations  as   to  horse  racing  and   betting. 

Cited  in  footnotes  to  People  ex  rel.  Sturgis  v.  Fallen,  37  L.  R.  A.  419,  which 
holds  recording  at  race  course  of  bet  on  race  not  punishable  as  pool  selling  or 
bookmaking;  People  ex  rel.  Lawrence  v.  Fallon,  37  L.  R.  A.  227,  which  holds  test 
of  speed  or  endurance  of  horses  for  prizes  not  a  lottery  or  gambling. 

Cited  in  note  (78  Am.  St.  Rep.  250)  on  acts  as  to  horse  racing  which  legislature 
may  declare  criminal. 
—  As  to  business. 

Cited  in  State  v.  Miksicek,  225  Mo.  576,  135  Am.  St.  Rep.  597,  125  S.  YV.  507, 
holding  a  statute  which  in  effect  prohibited  baker's  employees  from  working  mose 
than  six  days  in  the  week  was  unconstitutional  and  void. 

Cited  in  footnotes  to  Bessette  v.  People,  56  L.  R.  A.  558,  which  holds  void,  re- 
quirement that  horseshoers  practise  business  for  four  years,  submit  to  examina- 
tion, and  pay  license  fee;  Bailey  v.  People,  54  L.  R.  A.  839,  which  holds  void,  re- 
striction on  number  which  lodging-house  keepers  may  permit  to  occupy  one  room. 

35  L.  R.  A.  233,  STATE  ex  rel.  SADLER  v.  LAGRAVE,  23  Nev.  216,  45  Pac.  243. 
Filling   vacancy   in   office   of   governor. 

Cited  in  footnote  to  State  v.  Heller,  57  L.  R,  A.  312,  which  denies  right  of 
president  of  senate  to  act,  after  resignation,  as  governor  in  place  of  governor  re- 
signing office. 
Salary  rights  of  officer  filling  vacancy. 

Cited  in  State  ex  rel.  Chatterton  v.  Grant,  12  Wyo.  21,  73  Pac.  470,  2  Ann.  ('as. 
382,  holding  a  secretary  of  state  who  upon  the  death  of  the  governor  exercised 
the  duties  of  that  office  pursuant  to  law  in  addition  to  his  own  is  entitled  to  re- 
ceive the  salaries  attached  to  both  offices. 

Cited  in  note  (17  L.R.A.  (N.S.)  1264)  on  right  of  public  officer  to  be  paid 
quantum  meruit. 

35  L.  R.  A.  236,  McCANNA  &  F.  CO.  v.  CITIZENS'  TRUST  &  SURETY  CO.  24  C. 

C.  A.  11,  39  U.  S.  App.  332,  76  Fed.  Rep.  420. 
Sufficiency  of  finding  as  to  corporation's  right  to  do  business. 

Cited  in  City  Trust,  S.  D.  &  Surety  Co.  v.  Glencove  Granite  Co.  51  C.  C.  A.  142, 
113  Fed.  180,  holding  finding  that  plaintiff,  which  is  foreign  corporation,  is  not 
certified  as  authorized  to  do  business,  goes  to  merits. 
Location  of  principal  place  of  business. 

Cited  in  Re  Elmira  Steel  Co.  109  Fed.  470,  holding  principal  place  of  business 
to  be  in  state  of  incorporation  and  location  of  property,  although  sales  agent, 
banking,  and  director's  meetings  in  another. 

Necessity    of     foreign     corporation     complying     with     statutory     require- 
ments. 

Cited  in  United  Shoe  Machinery  Co.  v.  Ramlose,  210  Mo.  655,  109  S.  W.  567, 
holding  a  lease  entered  into  by  a  foreign  corporation  with  a  citizen  of  this  state 
in  another  state  was  void  in  the  hands  of  an  assignee  where  the  foreign  corpora- 
tion had  failed  to  comply  with  the  laws  of  this  state  although  it  had  an  agent 
here;  Pittsburgh  Constr.  Co.  v.  West  End  Belt  R.  Co.  11  L.R.A. (N.S.)  1148,  83 
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€.  C.  A.  501,  154  Fed.  933;  Pittsburgh  Constr.  Co.  v.  West  Side  Belt  R.  Co.  16 
Pa.  Dist.  R.  674, — holding  no  action  would  lie  upon  a  contract  made  by  a  foreign 
corporation  before  it  had  registered  as  required  by  the  statutes  of  the  state. 

Cited  in  notes  (4  L.R.A.  (N.S.)  691)  on  imposition  of  penalty  as  affecting  va- 
lidity of  contract  by  foreign  corporation  without  complying  with  statutory  con- 
ditions of  doing  business;  (26  L.R.A.  (X.S.)  1001)  on  enforceability  in  Federal 
«ourt,  or  court  of  another  state,  of  contract  of  foreign  corporation  not  complying 
•with  conditions  of  doing  business. 
Avoidance  of  liability  by  surety. 

Cited  in  Fidelity  &  Deposit  Co.  v.  Moshier,  151  Fed.  812,  on  false  representa- 
tions to  surety  as  avoiding  his  liability  on  the  bond. 
Federal    construction    of    state    law. 

Cited  in  Pittsburgh  Constr.  Co.  v.  West  Side  Belt  R.  Co.  151  Fed.  128,  on  the 
federal  courts  as  following  the  state  courts  in  the  construction  of  a  state  statute. 

35  L.  R,  A.  238,  STATE  v.  RICHARDSON,  47  S.  C.  166,  25  S.  E.  220. 
Right  to   dischar&e  jury. 

Cited  in  State  v.  Stephenson,  54  S.  C.  237,  32  S.  E.  305,  holding  discharge  of  jury 
for  failure  to  agree,  and  ordering  mistrial,  within  discretion  of  trial  court;  Gilles- 
pie  v.  State,  168  Ind.  316,  80  N.  E.  829,  holding  the  illegal  discharge  of  a  juror 
challenged  for  cause  after  the  commencement  of  the  trial  of  the  accused  and 
the  impaneling  of  a  new  jury  amounted  to  an  acquittal;  State  v.  Turpin,  54 
Or.  369,  103  Pac.  438,  on  the  discharge  of  a  jury  before  verdict,  without  legal 
necessity  as  amounting  to  an  acquittal. 
Former  jeopardy. 

Cited  in  Ex  parte  Glenn,  111  Fed.  261,  holding  prisoner  tried  for  felony  before 
jury  regularly  impaneled,  which  fails  to  agree  and  is  discharged  without  his  con- 
sent or  imperious  necessity,  cannot  be  retried  for  same  offense;  United  States 
v.  Aurandt,  15  N.  M.  302,  27  L.R.A.(N.S.)  1187,  107  Pac.  1064,  holding  that 
there  is  no  former  jeopardy,  where  testimony  necessary  to  sustain  later  charge 
would  not  be  admissible  on  former  charge. 

Cited  in  footnotes  to  Re  Ascher,  57  L.  R.  A.  806,  which  holds  accused  not  put 
in  jeopardy  by  discharge  of  jury  after  trial  commenced,  because  jurors  prejudiced 
in  his  favor;   State  v.  Hager,  48  L.  R.  A.  254,  which  holds  discharge  on  plea  of 
former  jeopardy  not  an  acquittal. 
Waiver   of    objection    to. 

Cited  in  People  ex  rel.  Stabile  v.  Warden,  139  App.  Div.  493,  124  N.  Y. 
Supp.  341,  holding  that  failure  to  object  to  discharge  of  jury  cannot  be  in- 
terpreted to  be  consent;  Allen  v.  State,  52  Fla.  3,  41  So.  593,  10  Ann.  Cas. 
1085,  holding  an  accused  by  his  failure  to  object  to  an  illegal  discharge  of  a 
jury  did  not  waive  the  constitutional  inhibition  against  a  second  jeopardy. 

Cited  in  note  (135  Am.  St.  Rep.  72)  on  waiver  and  estoppel  of  defendant  to 
plead  former  jeopardy. 

35  L.  R.  A.  241,  FUQUA  v.  PABST  BREWING  CO.  90  Tex.  298,  38  S.  W.  29,  750. 
Contracts  and  combinations  in  restraint  of  trade. 

Cited  in  Columbia  Carriage  Co.  v.  Hatch,  19  Tex.  Civ.  App.  123,  47  S.  W.  288. 
holding  agreement  to  ship  goods  exclusively  to  one  person  in  state,  such  party  to 
handle  no  other  manufacturer's  goods,  illegal;  Pasteur  Vaccine  Co.  v.  Burkey,  22 
Tex.  Civ.  App.  234,  54  S.  W.  804,  denying  recovery  on  contract  for  exclusive  right 
to  sell,  and  fixing  sales  and  prices;  Mansur  &  T.  Implement  Co.  v.  Price,  22  Tex. 
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Civ.  App.  617,  55  S.  W.  764,  holding  contract  whereby  retailer  obligates  himself 
to  sell  no  other  vehicles  than  those  furnished  by  wholesaler,  void:  Waters-Pierce 
Oil  Co.  v.  State,  19  Tex.  Civ.  App.  14,  44  S.  W.  936,  sustaining  statute  prohibiting 
combinations  in  restraint  of  trade;  Standard  Oil  Co.  v.  State,  117  Tenn.  (?f>2. 
10  L.R.A.  (N.S.)  1027.  100  S.  W.  705,  holding  an  agreement  to  give  a  customer 
of  an  independent  oil  company  a  large  quantity  of  oil  in  order  to  induce  him 
to  countermand  his  order  to  the  independent  concern  was  in  violation  of  an 
antitrust  statute;  Com.  v.  Strauss,  191  Mass.  554,  11  L.R.A. (N.S.)  972,  7* 
X.  E.  136,  6  Ann.  Cas.  842,  on  when  statutes  prohibiting  contracts  in  restraint 
of  trade  are  a  reasonable  exercise  of  the  police  power. 

Cited  in  notes  (64  L.R.A.  736)  on  illegal  trusts  under  modern  antitrust 
laws;  (9  L.R.A. (N.S.)  504)  on  validity  of  contract  giving  exclusive  local 
right  to  handle  goods;  (11  L.R.A. (N.S.)  968)  on  power  of  state  to  invalidate 
stipulation  forbidding  purchaser  to  handle  other  goods;  (74  Am.  St.  Rep.  25 S  i 
on  combinations  constituting  unlawful  trusts. 

Distinguished  in  Gates  v.  Hooper,  90  Tex.  565,  39  S.  W.  1079,  sustaining  agree- 
ment to  retire  from  mercantile  business  in  town  for  twelve  months  by  merchant 
selling  stock  and  business. 
Interstate  commerce. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  State,  97  Tex.  285,  78  S.  W.  495,  holding 
the  carriage  of  a  car  load  of  corn  between  points  within  the  state  at  rates 
prohibited  by  statute  was  not  interstate  commerce  although  the  car  came  from 
without  the  state  to  a  point  within  where  it  was  rebilled  and  forwarded  over  linos 
\vithin  the  state. 

Cited  in  note  (11  L.R.A. (N.S.)  551)  on  what  sufficient  to  terminate  interstate 
transportation  of  intoxicating  liquors. 
Contract   in   violation   of   statute  or   ordinance. 

Cited  in  Chimene  v.  Pennington,  34  Tex.  Civ.  App.  427,  79  S.  W.  63,  holding 
there   could  be  no  recovery   for   the   partial  erection   of   a  building   which    was 
being  erected  in  violation  of  municipal  regulation. 
Assignment    of    error. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  James,  55  Tex.  Civ.  App.  592,  120  S.  W. 
269,  holding  that  appellant  complaining  of  erroneous  charge  is  not  limited  to 
reasons  stated  in  his  assignment  of  error:  Houston  Oil  Co.  v.  Kimball,  103 
Tex.  104,  122  S.  W.  533,  holding  that  only  error  which  can  be  cause  for  re- 
versal is  one  which  can  be  ascertained  by  examination  of  record. 

35  L,  R.  A.  244,  McCAULEY  v.  WORKINGMAN'S  BLDG.  &  SAV.  ASSO.  97  Tenn. 

421,  56  Am.  St.  Rep.  813,  37  S.  W.  212. 
Usury    In    building    and    loan    association    contracts    or    transactions. 

Cited  in  Carpenter  v.  Lewis,  60  S.  C.  36,  38  S.  E.  244;  National  Mut.  Bldg.  & 
L.  Asso.  v.  Burch,  124  Mich.  62,  83  Am.  St.  Rep.  311,  82  N.  W.  837;  Washington 
Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley,  38  Or.  336,  58  L.  R.  A.  822,  footnote 
p.  816,  84  Am.  St.  Rep.  793,  63  Pac.  489, — holding  exaction  of  monthly  premium 
which,  with  interest,  exceeds  legal  rate,  unauthorized. 

Cited  in  footnotes  to  Iowa  Sav.  &  L.  Asso.  v.  Heidt,  43  L.  R.  A.  689,  which  holds 
unauthorized,  exaction  of  arbitrary  sum  in  addition  to  interest,  from  borrower  in 
absence  of  competition;  Pacific  States  Sav.  Loan  &  Bldg.  Co.  v.  Hill,  56  L.  R.  A. 
164,  which  holds  requirement  that  borrower  bid  for  stock  and  pay  dues  on  same, 
device  to  cover  usury;  Gray  v.  Baltimore  Bldg.  &  L.  Asso.  54  L.  R.  A.  217,  which 
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holds  percentage  payable  to  loan  association  indefinitely,  usurious  though  called 
"premium." 

Distinguished  in  Douglass  v.  Kavanaugh,  33  C.  C.  A.  Ill,  62  U.  S.  App.  38,  90 
Fed.  377,  denying  recovery,  after  insolvency  of  association  and  settlement  of  loans, 
for  usurious  premiums  paid. 
—  AM  to  fixed  premiums. 

Approved  in  Crofton  v.  New  South  Bldg.  &  L.  Asso.  77  Miss.  179,  25  So.  362; 
Eklund  v.  Borrowers  &  I.  Bldg.  Asso.  91  111.  App.  661 ;  Forsell  v.  Suddard,  90  111. 
App.  410;  Edinger  v.  Missouri  Guarantee  Sav.  &  Bldg.  Asso.  83  Mo.  App.  626; 
Southern  Bldg.  &  L.  Asso.  v.  Johnson,  49  C.  C.  A.  522,  111  Fed.  662;  Star  Sav.  & 
L.  Asso.  v.  Woods,  100  Tenn.  123,  42  S.  W.  872;  Post  v.  Mechanics'  Bldg.  &  L. 
Asso.  97  Tenn.  411,  34  L.  R.  A.  203,  37  S.  W.  216,— holding  loans  at  fixed 
premiums  without  competitive  bidding,  and  in  excess  of  legal  interest,  usurious: 
Sokoloski  v.  New  South  Bldg.  &  L.  Asso.  77  Miss.  165,  26  So.  361,  holding  taking 
of  fixed  premiums  of  6  per  cent,  with  interest  at  6  per  cent  per  annum,  usurious. 

Cited  in  Bechtel  v.  Saginaw  Bldg.  &  L.  Asso.  143  Mich.  607,  107  N.  W.  695, 
holding  where  it  appears  that  the  premium  paid  was  not  based  Upon  competi- 
tive bidding  but  upon  the  representations  of  the  secretary  of  the  association  as 
to  the  premium  to  be  paid,  the  loan  was  usurious;  Miller  v.  Prudential  Bkg.  & 
T.  C«.  63  W.  Va.  115,  59  S.  E.  977,  on  the  arbitrary  fixing  of  premiums  as 
rendering  a  loan  usurious. 
Necessity  for  competitive  bidding;. 

Cited  in  Klein  v.  Pennsylvania  Sav.  Fund  &  Loan  Asso.  35  Pittsb.  L.  J.  N.  S. 
132,  holding  that  loaning  of  money  by  building  and  loan  association  without 
competitive  bidding  made  collection  of  premium  unlawful;  Skinner  v.  South- 
ern Home  Bldg.  &  L.  Asso.  46  Fla.  553,  35  So.  67,  on  competitive  bidding  for 
the  premium  to  be  paid  as  being  necessary  with  building  and  loan  association 
contracts. 
Lex  rei  situ-  as  to  loan  association  contracts. 

Cited  in  Mcllwaine  v.  Ellington,  55  L.  R.  A.  953,  49  C.  C.  A.  450,  111  Fed.  582, 
and  Mcllwaine  v.  Iseley,  96  Fed.  67,  holding  that  attempt  to  foreclose  mortgage 
on  land  in  one  state  to  secure  loan  association  and  contract  made  in  another  does 
not  require  validity  of  contract  and  amount  due  to  be  determined  by  law  of  state 
where  land  located. 

35  L.  R,  A.  249,  KLIEGEL  v.  AITKEN,  94  Wis.  432,  59  Am.  St.  Rep.  900,  69  N. 

W.  67. 
l.inbiliiy    of   employer   for   communication   of   disease. 

Cited  in  O'Connor  v.  Armour  Packing  Co.  15  L.R.A.  (N.S.)  816,  85  C.  C.  A. 
459,  358  Fed.  246,  14  Ann.  Cas.  66,  holding  a  master  was  liable  for  injuries  to 
a  servant  received  by  exposures  to  an  infectious  disease  which  might  have  been 
guarded  against  by  the  master;  Franklin  v.  Butcher,  144  Mo.  App.  668,  129 
S.  W.  428,  holding  that  if  person  negligently  communicates  smallpox  to  an- 
other, it  is  immaterial  whether  it  was  done  wilfully  or  intentionally. 

Cited  in  footnote  to  Missouri,  K.  &  T.  R.  Co.  v.  Wood,  56  L.  R.  A.  592,  which 
hold-  railroad  company  liable  for  communication  of  smallpox  by  employee 
negligently  permitted  to  escape  while  being  cared  for. 

Cited   in   note    (93   Am.   St.   Rep.   841,   842,   845)    on   liability  of  persons   com- 
municating contagious  or  infectious  disease  to  others. 
Master's  duty  to  -warn  servniit. 

Cited  in  Houston  &  T.  C.  R.  Co.  v.  Malloy,  54  Tex.  Civ.  -App.  495.  118  S.  W. 
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721,  holding  that  question  as  to  whether  servant  should  h:ive  been  warned  of 
clangers  is  for  jury,  where  risk  is  abnormal  or  extraordinary,  if  there  i«  no  evi- 
dence which  tends  to  show  servant's  knowledge;  Blaisdell  v.  Davis  Paper  Co.  75 
N.  H.  500,  ]39  Am.  St.  Rep.  735,  77  Atl.  485,  holding  that  master  is  liable  if 
he  fails  to  warn  servant  of  hidden  dangers  which  are  known  to  master;  Hous- 
ton &  T.  B.  R.  Co.  v.  Rutland,  45  Tex.  Civ.  App.  627,  101  S.  W.  529,  on  it  being 
n  question  for  the  jury  as  to  the  duty  owed  by  a  master  to  a  servant  with 
regard  to  extraordinary  dangers. 

Cited  in  note  (44  L.  R.  A.  56)  on  duty  of  master  to  instruct  and  warn  servants 
as  to  perils  of  employment. 
Hypothetical    questions. 

Approved  in  Werner  v.  Chicago  &  N.  W.  R.  Co.   105  Wis.  309,  81  N.  W.  416; 
sustaining  admission  of  medical  expert's  reply  to    hypothetical    question    as    to 
whether  proved  impairment  of  sciatic  nerve  was  due  to  injury. 
Validity  of  instruction  to  jury. 

Cited  in  Bailey  Y.  Centerville,  108  Iowa,  27,  78  N.  W.  831,  sustaining  instruction 
to  determine  whether  disability  would  "probably"  continue  and,  if  so,  to  allow 
damages;  Howard  v.  Beldenville  Lumber  Co.  129  Wis.  117,  108  N.  W.  48,  hold- 
ing an  instruction  "you  will  also  assess  all  such  sums  as  you  are  satisfied  from 
the  evidence  will  recompense  for  all  future  suffering  both  mental  and  physical" 
was  erroneous. 
Power  to  order  remittitnr. 

Cited  in  footnotes  to  Central  R.  Co.  v.  Perkerson,  53  L.R.A.  210,  which  denies 
trial  judge's  power  to  order  remittitur  as  condition  of  refusing  new  trial : 
Heimlich  v.  Tabor,  68  L.R.A.  669,  which  sustains  practice  of  naming  sum  for 
which  judgment  may  be  rendered  at  option  of  one  of  the  parties  where  ver- 
dict is  excessive. 
Relief  by  remittitur. 

Cited  in  Wilder  v.  Great  Western  Cereal  Co.  134  Iowa,  462,  109  N.  W.  789, 
holding  the  erroneous  allowance  to  a  person  for  injuries  of  his  earnings  during 
minority  was  cured  by  a  remittitur. 

35  L.  R.  A.  252,  McKEON  v.  CHICAGO,  M.  A  ST.  P.  R.  CO.  94  Wis.  477,  59  Am. 

St.  Rep.  909,  69  N.  W.  175. 
Opinion    evidence    of    medical    experts. 

Cited  in  Werner  v.  Chicago  &  N.  W.  R.  Co.  105  Wis.  309,  81  N.  W.  416,  sustain- 
ing admission  of  medical  expert's  reply  to  hypothetical  question  as  to  whether 
proved  impairment  of  sciatic  nerve  was  due  to  injury;  Cornell  v.  State,  104  Wis. 
536,  80  N.  W.  745,  sustaining  question  to  state  whether,  assuming  truth  of  all 
testimony,  party  is  insane;  Denver  &  R.  G.  R.  Co.  v.  Roller,  49  L.  R.  A.  87,  41  C. 
C.  A.  36,  100  Fed.  752,  holding  admissible,  opinion  by  attending  physician  that 
patient's  condition  is  result  of  injury;  Lyon  v.  Grand  Rapids,  121  Wis.  618, 
99  N.  W.  311,  on  the  admissibility  of  opinion  of  physician. 
Submission  of  special  questions. 

Approved  in  Cullen  v.  Hanisch,  114  Wis.  31,  89  N.  W.  900,  holding  submission 
of  questions  relating  to  evidentiary  facts  only,  error. 
Recovery    of    <J:»iimn«  *    for    actt*    resulting    in    physical    injury. 

Cited  in  Simon  v.  Rhode  Island  Co.  28  R.  I.  203,  9  L.R.A. (N.S.)  748,  66  Atl. 
202,  holding  an  instruction  to  the  effect  that  if  fright  caused  by  the  negligence 
of  defendant  gave  rise  to  nervousness  which  turned  to  physical  troubles  the 
defendant  would  be  liable  was  not  erroneous;  Pankopf  v.  Hinkley,  141  Wis. 
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149,  24  L.R.A.(1ST.S.)  1161,  123  X.  W.  625,  holding  a  recovery  might  be  had 
where  the  negligent  acts  of  defendant  so  frightened  the  plaintiff  as  to  cause 
her  to  have  a  miscarriage  to  her  injury. 

Cited  in  note   (23  L.R.A.  (N.S.)   346)    on  miscarriage  as  element  of  damages. 

Sufficiency    of    instructions. 

Cited  in  Schutz  v.  State,  125  Wis.  460,  104  N.  W.  90,  holding  an  instruction 
erroneous  which  applied  to  the  testimony  of  one  witness  exclusively  rules  of 
construction  applicable  to  the  others;  Parker  v.  Fairbanks-Morse  Mfg.  Co.  130 
Wis.  532,  110  N.  W.  409,  holding  an  instruction:  "the  burden  of  proof  is 
upon  the  plaintiff  to  satisfy  you  by  a  'fair'  preponderance  of  evidence"  is  not 
erroneous. 
Complaint  as  whether  for  breach  of  contract  or  in  tort. 

Cited  in  Boehrer  v.  Juergens  &  A.  Co.  133  Wis.  430,  113  N.  W.  655,  on  how 
complaint  construed  as  whether  charging  a  breach  of  contract  or  a  tort  where 
either  might  be  inferred. 
Duty   of   railroad   to   Bleeping:  car   passengers. 

Cited  in  notes  (14  L.R.A.  (N.S.)  907)  on  duty  to  notify  sleeping  car  pas- 
senger of  arrival;  (130  Am.  St.  Rep.  41)  on  duty  of  railroad  toward  its  pas- 
sengers occupying  sleeping  cars. 

35  L.  R.  A.  258.  MUTUAL  L.  INS.  CO.  v.  WISWELL,  56  Kan.  765,  44  Pac.  996. 
Presumption  and  burden  of  proof  as  to  suicide. 

Cited  in  Carnes  v.  Iowa  State  Traveling  Men's  Asso.  106  Iowa,  284,  68  Am.  St. 
Rep.  306,  76  N.  W.  683,  holding  that  presumption  against  suicide  prevails  where 
evidence  does  not  show  whether  death  from  morphine  was  intended  or  accidental; 
Travelers'  Ins.  Co.  v.  Nicklas,  88  Md.  473,  41  Atl.  906,  denying  presumption  of 
suicide  in  case  of  death  from  pistol-shot  wound;  Supreme  Court  of  Honor  v. 
Barker,  96  111.  App.  496,  holding  presumption  of  death  by  accident  not  overcome 
by  mere  finding  of  body  under  circumstances  indicating  suicide;  Supreme  Lodge, 
O.  of  M.  P.  v.  Gelbke,  100  111.  App.  195,  denying  defonse  to  benefit  certificate  on 
ground  of  suicide,  where  evidence  tends  to  show  accident;  Sovereign  Camp  W.  W. 
v.  Mailer.  24  Ind.  App.  Ill,  56  N.  E.  255,  sustaining  inference  of  suicide  from  facts 
proved:  Grand  Lodge,  A.  O.  U.  W.  v.  Banister,  80  Ark.  195,  96  S.  W.  742,  on 
the  presumption  against  suicide  or  death  by  wrongful  act;  Metropolitan  L.  Ins. 
Co.  v.  De  Vault.  109  Va.  403,  63  S.  E.  982,  17  Ann.  Cas.  27,  holding  the  burden 
of  proof  was  on  an  insurer  to  prove  that  the  drowning  of  insured  was  not  acci- 
dental: Kane  v.  Supreme  Tent  K.  M.  W.  113  Mo.  App.  119,  87  S.  W.  547. 
holding  in  an  action  on  a  life  insurance  policy  where  proof  existed  that  the  in- 
sured came  to  his  death  by  his  own  hand  the  burden  is  on  the  defendant 
to  show  that  it  was  not  accidental. 

Cited  in  footnotes  to  Boynton  v.  Equitable  Life  Assur.  Co.  52  L.  R.  A.  687,  which 
requires  insurer,  claiming  suicide  of  insured,  to  exclude  reasonable  hypothesis  of 
accidental  death ;  Cox  v.  Royal  Tribe  of  Joseph,  60  L.  R.  A.  620,  which  authorizes 
consideration  of  presumption  of  death  from  natural  causes  in  determining  cause 
of  death  of  insured  found  dead  in  water;  Standard  Life  &  Acci.  Ins.  Co.  v.  Thornton, 
49  L.  R.  A.  116,  which  holds  accident,  not  suicide,  presumed  where  sleeping  car 
passenger  found  dead  on  track;  Johns  v.  Northwestern  Mut.  Relief  Asso.  41  L. 
R.  A.  587,  which  holds  presumption  against  suicide  insufficient  to  sustain  action 
for  insurance,  where  insured  found  in  cistern  with  opening  15  by  20  inches; 
Fidelity  &  C.  Co.  v.  Freeman,  54  L.  R.  A.  680,  which  holds  suicide  of  insured  not 
conclusively  shown  by  evidence. 
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Cited  in  note  (4  L.R.A.  (N.S.)  637)  on  duty  of  insured  to  negative  death  or 
accident  from  excepted  cause. 

Distinguished  in  Laessig  v.  Travelers'  Protective  Asso.  169  Mo.  281,  69  S.  W. 
469,  holding  that  plaintiff  upon  accident  policy  must  prove  accident,  although  de- 
fendant fail  in  defense  of  suicide. 
Insanity  us  affecting:  conveyance. 

Approved  in  Lower  v.  Schumacher,  61  Kan.  628,  60  Pac.  538,  sustaining  con- 
veyance by  sane  person  previously  adjudicated  insane,  although  adjudication  of 
sanity  not  shown. 
A*    "siclcneM." 

Cited  in  footnote  to  Robillard  v.  Societe  St.  Jean  Baptiste  de  Centreville,  45  L. 
R,  A.  559,  which  holds  insanity  included  in  word  "sickness"  in  by-laws  of  benefit 
society. 
Presumption  a*  to   continuance. 

Cited  in  note  (35  L.  R.  A.  122)  on  presumption  of  continuance  of  insanity. 
Recovery   on   policy   in   case   of  suicide    or  accidental    death. 

Cited  in  Bircher  v.  Modern  Brotherhood,  25  S.  D.  329,  126  N.  W.  583,  holding 
that  in  action  on  benefit  certificate,  whether  insured  intentionally  committed 
suicide  by  drowning  or  lost  her  life  accidentally  while  fleeing  from  imaginary 
danger,  she  being  insane,  was  question  for  jury. 

Cited  in  footnotes  to  Sovereign  Camp  W.  W.  v.  Fraley,  51  L.  R.  A.  898,  as  to  right 
to  recover  on  benefit  certificate  containing  provision  against  recovery  in  case  of 
suicide,  unless  insane;  Brown  v.  Sun  L.  Ins.  Co.  51  L.  R.  A.  252,  which  sustains 
recovery  on  policy  of  one  whose  death  caused  by  taking  overdose  of  morphine: 
Ritter  v.  Mutual  L.  Ins.  Co.  42  L.  R.  A.  583,  which  holds  suicide  of  insured  while 
sane  deprives  personal  representatives  of  right  to  enforce  policy;  Schcrar  v. 
Prudential  Ins.  Co.  56  L.  R.  A.  611,  which  sustains  condition  of  liability  for 
amount  only  of  premiums  paid  in  case  of  suicide  within  three  years;  Courtemanche 
v.  Supreme  Court,  I.  O.  F.  64  L.  R.  A.  668,  which  holds  accidental  death  of  as- 
sured from  taking  poison  to  frighten  wife  into  giving  him  money  not  within  pro- 
vision that  policy  does  not  include  assurance  against  self-destruction:  Brignac 
v.  Pacific  Mut.  L.  Ins.  Co.  66  L.R.A.  323,  which  holds  that  suicidal  intent  will 
not  be  found  where  facts  admit  of  different  construction;  Blunt  v.  Fidelity  & 
Casualty  Co.  67  L.R.A.  793,  which  holds  that  injuries  to  insured  while  insane 
need  not  be  intentionally  inflicted  to  relieve  insurer  from  full  liability  under 
policy. 

Cited  in  notes  (7  L.R.A.  (N.S.)  225)  on  suicide  as  death  through  external, 
violent,  and  accidental  means;  (84  Am.  St.  Rep.  540,  544)  on  self-destruction 
as  defense  to  life  insurance. 

35  L.  R,  A.  267,  VANDERHURST  v.  THOLCKE,  113  Cal.  147,  45  Pac.  266. 
Rigrht  to  remove  or  trim  trees  in  street. 

Cited  in  Miller  v.  Detroit,  Y.  ft  A.  A.  R.  Co.  125  Mich.  172,  51  L.  R.  A.  957, 
footnote  p.  955,  84  Am.  St.  Rep.  569,  84  N.  W.  49,  sustaining  street  railway  com- 
pany's right  to  remove  obstructing  shade  trees  without  compensation  to  abutter ; 
Hazelhurst  v.  Mayes,  84  Miss.  14,  64  L.R.A.  807.  36  So.  33,  denying  right  of 
recovery  to  owner  of  trees  in  highway  for  necessary  trimming  for  installation 
of  electric  lighting  system  for  municipality:  Webber  v.  Salt  Lake  City.  - 
Utah,  — ,  37  L.R.A. (N.S.)  1119,  120  Pac.  503,  holding  that  city  is  not 
liable  for  diminution  in  value  of  abutting  property  by  removal  of  useful  and 
ornamental  trees  from  street,  which  becomes  necessary  in  making  change  of 
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grade;  La  Grange  v.  Overstreet,  141  Ky.  52,  31  L.R.A.(N.S.)  956,  132  S.  W. 
169,  holding  that  ordinance  requiring  removal  of  tree  which  interferes  with 
sidewalk,  is  authorized  by  statute  empowering  city  to  do  necessary  work  to 
keep  streets  in  repair  and  enforce  local  police  regulations;  McEachin  v.  Tusca- 
loosa,  164  Ala.  271,  51  So.  153  (dissenting  opinion),  on  authority  of  municipal 
officers  to  remove  trees  from  street  without  liability  to  owner  of  fee;  Gallaher 
v.  Jefferson,  125  Iowa,  332,  101  N.  W.  124,  refusing  to  enjoin  city  from  chang- 
ing grade  of  street  although  it  will  result  in  the  destruction  ot  shade  trees,  where 
not  shown  that  the  change  is  unreasonable;  Morris  v.  Salt  Lake  City,  35  Utah, 
485,  101  Pac.  373,  holding  municipality  was  not  liable  to  an  abutting  owner  for  the 
necessary  distinction  of  shade  trees,  growing  in  the  street,  incident  to  the  laying 
of  a  sidewalk;  Paola  v.  Wentz,  79  Kan.  150,  131  Am.  St.  Rep.  290,  98  Pac.  775, 
holding  an  abutting  property  owner  might  enjoin  the  removal  of  shade  trees  by 
city  officials  where  no  legal  justification  therefor. 

Cited  in  footnotes  to  Stretch  v.  Cassopolis,  51  L.  R.  A.  345,  which  denies  right 
to  remove  shade  trees  from  street  without  notice  to  abutter;  Wyant  v.  Central 
Teleph.  Co.  47  L.  R,  A.  497,  which  sustains  telephone  company's  right  to  do 
necessary  trimming  of  trees  in  highway,  without  giving  owner  opportunity  to 
do  so. 

Cited  in  note   (39  L.  R.  A.  670)    on  municipal  power  over  nuisances  affecting 
highways  and  waters. 
Municipal   control   of   streets. 

Cited  in  Merced  Falls  Gas  &  Electric  Co.  v.  Turner,  2  Cal.  App.  722,  84  Pac. 
239,    as    recognizing    the    power    to    make    needful    and    reasonable    regulations 
touching  the  use  of  streets. 
Municipal   power   over   nuisance. 

Cited  in  Odd  Fellows'  Cemetery  Asso.  v.  San  Francisco,  140  Cal.  234,  73  Pac. 
987,  sustaining  ordinance  prohibiting  burials  within  city  limits. 
Kit  lit   to  maintain  private  action  to  abate  nuisance. 

Cited  in  Siskiyou  Lumber  &  Mercantile  Co.  v.  Rostel,   121   Cal.  513,  53  Pac. 
1118,  denying  that  depreciation  of  property  and  increased  rate  of  insurance,  oc- 
casioned by  construction  of  house  so  that  upper  story  overhangs  street,  are  such 
special  damages  as  will  allow  private  action  for  nuisance. 
Municipal  liability  for  safety  of  walks. 

Cited  in  Oliver  v.  Denver,  13  Colo.  App.  349,  57  Pac.  729,  holding  municipal 
liability  for  safe  sidewalks  restricted  to  way  intended  and  designated  for  travel. 
Injunction  aivninst  obstruction  to  navigation. 

Cited  in  North  Bloomfield  Gravel  Min.  Co.  v.  United  States,  32  C.  C.  A.  99,  59 
U.  S.  App.  377,  88  Fed.  679,  sustaining  injunction  suit  by  government  against  ob- 
struction or  injury  to  navigable  waters,  which  is  penal  offense. 

35  L.  R.  A.  269,  PEOPLE  ex  rel.  ELLERT  v.  COGSWELL,  113  Cal.  129,  45  Pac. 

270. 
State  as   proper   party  to   defend   or   protect   charity. 

Cited  in  Allen  v.  Stevens,  33  App.  Div.  510,  54  N.  Y.  Supp.  8   (dissenting  opin- 
ion)  and  Troutman  v.  DeBoissiere  Odd  Fellows'  Orphans'  Home,  66  Kan.  47,  71 
Pac.  286    (dissenting  opinion),  majority  in  both  cases  holding  it  to  be  duty  of 
attorney  general  to  defend  and  enforce  charitable  trusts. 
Certainty  of  chrrMtable  Rifts. 

Cited  in  Re  Uph.im,  127  Cal.  94,  59  Pac.  315,  sustaining  residuary  devise  in  trust 
for  use  and  benefit  of  orphan  children  at  a  home  in  specified  locality:  Hood  v. 
L.R.A.  Au.  Vol.  IV.  — 79 
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Dorer,  107  Wis.  152,  82,  N.  W.  546,  sustaining  charity  for  benefit  of  super- 
annuated preachers  of  specified  denomination;  Harrington  v.  Pier,  105  Wis.  514, 
50  L.  R,  A.  319,  76  Am.  St.  Rep.  922,  82  N.  W.  345,  sustaining  bequest  in  trust 
for  temperance  work  in  particular  city;  Fay  v.  Howe,  136  Cal.  603,  69  Pac.  423, 
sustaining  charity  in  aid  of  deserving,  aged,  native-born  inhabitants  in  specified 
town,  needing  such  aid  in  trustee's  discretion;  St.  James  Orphan  Asylum  v. 
Shelby,  60  Neb.  808,  83  Am.  St.  Rep.  553,  84  N.  W.  273,  sustaining  charitable  be- 
quests for  uncertain  object,  where  trustee  may  and  is  willing  to  select  same; 
Tincher  v.  Arnold,  7  L.R.A.(N.S.)  476,  77  C.  C.  A.  649,  147  Fed.  670,  80  Ann. 
Cas.  917,  holding  a  bequest  in  trust  to  create  a  fund  for  the  maintenance  of  a 
school  to  educate  boys  of  state  between  certain  ages  unable  to  educate  them- 
selves was  a  valid  public  charity :  Troutman  v.  De  Boissiere  Odd  Fellows' 
Orphans'  Home,  66  Kan.  47,  5  L.R.A.fN.S.)  700,  64  Pac.  33,  holding  an  in- 
strument purporting  to  convey  land  in  trust  for  the  benefit  of  the  children  of 
the  deceased  members  of  a  secret  society  is  not  a  gift  for  a  public  charity  and 
is  void. 

Cited  in  footnote  to  Thompson  v.  Brown,  62  L.  R.  A.  398,  which  upholds  de- 
vise of  fund  for  distribution  by  executor  "to  poor  in  his  discretion." 

Cited  in  note    (14  L.R.A.  (X.S.)    98,   123)    on  enforcement   of  general  bequest 
for  charity  or  religion. 
Charitable   uses. 

Cited  in  Re  Gay,  138  Cal.  553,  94  Am.  St.  Rep.  70,  71  Pac.  707,  holding  per- 
manent fund  for  care  of  burial  plot  not  charitable  us;  Kavanaugh's  Will,  143 
Wis.  100,  28  L.R.A.  (N.S.)  474,  126  N.  W.  672,  holding  that  a  testamentary 
gift  for  "masses"  in  accordance  with  the  teachings  of  the  Roman  Catholic 
church  was  a  charitable  bequest  where  made  for  the  repose  of  named  persons. 
Doctrine  of  perpetuities  as  to  charitable  bequests. 

Cited  in  Re  Merchant,  143  Cal.  544,  77  Pac.  475,  holding  that  doctrine  of  per- 
petuities has  no  application  to  charitable  bequests. 
Charitable  organizations. 

Cited  in  Kauffman  v.  Foster,  3  Cal.  App.  746,  86  Pac.  1108,  on  a  lodge  the 
funds  of  which  are  to  be  devoted  to  the  exclusive  use  of  certain  members  as  not 
being  of  a  charitable  nature;   Hale  v.  Stimson,  198  Mo.  157,  95  S.  W.  885.  as 
considering  what  may  constitute  eleemosynary  institutions. 
Enforcement  of  trusts  or  charities. 

Cited  in  Troutman  v.  De  Boissiere  Odd  Fellows'  Orphans'  Home,  66  Kan.  47, 
5  L.R.A.  (X.S.)  720,  71  Pac.  286  (dissenting  opinion)  on  the  enforcement  of 
j-ublic  trusts  or  charities. 

35  L.  R.  A.  272,  BEILING  v.  EVAXSVILLE,  144  Ind.  644,  42  N.  E.  621. 
Municipal  povrer  over  nuisances  affecting:  trade  or  health. 

Cited  in  Shea  v.  Muncie,  148  Ind.  23,  46  N.  E.  138.  denying  that  validity  of 
ordinance  regulating  sale  of  intoxicants  can  be  attacked  on  ground  of  unreason- 
ableness; Elkhart  v.  Lipschitz,  164  Ind.  673,  74  N.  E.  528,  holding  under 
legislative  authority  a  municipality  may  prohibit  a  slaughter  house  within 
its  limits;  Miller  v.  Syracuse,  168  Ind.  234.  8  L.R.A.  (X.S.)  473,  120  Am.  St. 
Rep.  366,  80  N.  E.  411,  holding  a  municipality  might  properly  enjoin  the 
keeping  of  hogs  within  certain  limits:  Greencastle  v.  Thompson,  168  Ind.  503, 
81  N.  E.  497,  holding  the  authority  of  municipality  to  restrict  the  sale  of  in- 
toxicating liquors  to  certain  districts  will  not  be  questioned  as  unreasonable 
where  such  control  authorized  bv  statute. 
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Cited  in  notes   (38  L.  R.  A.  323)   on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  comfort;    (38  L.  R.  A.  649)  on  municipal  power  over 
nuisances  relating  to  trade  or  business. 
Judicial   interference   with   municipal   acts. 

Cited  in  Chimene  v.  Baker,  32  Tex.  Civ.  App.  523,  75  S.  W.  330,  denying  'the 
power  of  the  courts  to  set  aside  an  ordinance  as  unreasonable  which  has  been 
authorized  by  statute. 

35  L.  R,  A.  275,  MORTON  v.  HAMILTON  COLLEGE,  100  Ky.  281,  38  S.  W.  L 
Rig-ht  of  promoter  and  attorney  to  compensation. 

Cited  in  Farmers  Bank  v.  Smith,  105  Ky.  820,  88  Am.  St.  Rep.  341,  49  S.  W. 
810,  sustaining  promoter's  right  to  recover  on  implied  contract  for  services  in 
organizing  corporation,  soliciting  stock,  constructing  buildings,  etc.;  Taussig  v. 
St.  Louis  &  K.  R.  Co.  166  Mo.  38,  89  Am.  St.  Rep.  674,  65  S.  W.  969,  sustaining 
right  of  attorney,  who  was  also  director,  to  recover  for  services  rendered  in 
preparation  of  articles  of  incorporation. 

35  L.  R.  A.  276,  CLARK  v.  INSURANCE  CO.  OF  N.  A.  89  Me.  26,  25  Atl.  1008. 
Cancelation    of    insurance    policy. 

Cited  in  Commercial  Union  Assur.  Co.  v.  Urbansky,  113  Ky.  627,  68  S.  W.  653, 
holding  that  agent  for  several  insurance  companies  cannot,  after  issuance  but  be- 
fore delivery  of  policy,  cancel  it  and  substitute  another  in  its  place  without  notice 
to  insured;  Bard  v.  Fireman's  Ins.  Co.  108  Me.  509,  81  Atl.  870,  holding  that 
where  policy  provided  for  cancelation  by  company  after  ten  days  written  notice, 
verbal  request  by  agent  for  immediate  cancelation  and  surrender  is  of  no 
effect;  Washburn  v.  United  States  Casualty  Co.  106  Me.  415,  76  Atl.  902,  hold- 
ing that  valid  renewal  of  accident  policy  took  place  where  agent  who  had  charge 
of  insured's  insurance  matters,  attached  renewal  receipt  to  original  policy, 
charging  renewal  premium  to  insured  and  crediting  company. 

Cited  in  footnote  to  Tisdell  v.  New  Hampshire  F.  Ins.  Co.  40  L.  R.  A.  765,  which 
holds  return  of  unearned  premiums  necessary  to  cancelation  of  standard  policy. 
Delivery  of  policy. 

Cited  in  Crawford  v.  Transatlantic  F.  Ins.  Co.  125  Cal.  611,  58  Pac.  177,  sustain- 
ing delivery  of  policy  after  fire,  but  in  accordance  with  preceding  agreement. 
Reinsurance. 

Cited  in  Cotton  v.  Southwestern  Mut.  L.  Ins.  Co.  115  Iowa,  734,  87  N.  W.  675, 
holding  reinsurance  not  effected  by  surrender  of  original  certificate  and  request  for 
policy  of  reinsurer  which  issues  different  policies  at  different  rates. 

35  L.  R.  A.  279,  STATE  v.  PARKER,  89  Me.  81,  35  Atl.  1021. 
Property  in  fish. 

Cited  in  Com.  v.  Penn  Forest  Brook  Trout  Co.  26  Pa.  Co.  Ct.  167,  sustaining 
private  property  rights  in  fish  in  private  ponds;  Com.  v.  Penn  Forest  Brook 
Trout  Co.  11  Pa.  Dist.  R.  352,  holding  an  act  providing  a  penalty  for  the 
killing,  selling  and  transportation  of  trout  is  unconstitutional  where  it  in 
effect  covers  the  killing  by  the  owner  of  trout  artificially  hatched  in  a  private 
pond. 

35  L.  R.  A.  281,  CHICAGO  v.  UNION  STOCKYARDS  &  TRANSIT  CO.  164  111. 

224,  45  N.  E.  430. 
Municipal  power  to  prevent  public  injury  or  abate  nuisance. 

Cited  in  Colorado  Springs  v.  Colorado  &  S.  R.  Co.  38  Colo.  Ill,  89  Pac.  820, 


35  L.R.A.  281]  L.  R.  A.  CASES  AS  AUTHORITIES.  1252 

refusing  to  compel  the  removal  of  tracks  from  street  where  laid  unlawfully 
where  their  use  can  be  made  lawful  without  such  removal;  State  ex  rel. 
Stalding  v.  Aberdeen,  58  Wash.  564,  109  Pac.  379,  holding  that  city  which  in 
filling  in  low  land,  in  interest  of  public  health,  destroys  buildings  upon  private 
land,  may  make  compensation  therefor;  People  ex  rel.  Beard sley  v.  Rock  Island, 
215  111.  495,  106  Am.  St.  Rep.  179,  74  N.  E.  437,  holding  mandamus  would 
not  lie  to  compel  defendant  to  remove  a  depot  from  a  public  street  where  au- 
thority given  by  municipality  to  place  it  there  and  defendant  relying  thereon 
did  so. 

Cited  in  footnotes  to  Wallace  v.  Richmond,  36  L.  R.  A.  554,  which  denies  power 
of  city  council  to  order  destruction  of  all  intoxicating  liquor  in  city  in  antici- 
pation of  riot,  and  pledge  city's  faith  to  pay  for  same;  Aitken  v.  Wells  River,  41 
L.R.A.  760,  34  S.  E.  852,  holding  railroad  not  liable  to  owner  of  real  property 
to  avert  imminent  public  injury. 

Cited  in  notes  (36  L.  R.  A.  606)  on  power  of  municipal  corporations  to  define, 
party's  right  to  relief;  Pitzele  v.  Cohn,  217  111.  38,  75  N.  E.  392,  Affirming  117 
ings  and  other  structures  as  nuisances;  (38  L.  R.  A.  655)  on  municipal  power  over 
nuisances  relating  to  trade  or  business;  (39  L.  R.  A.  619)  on  municipal  control 
over  public  nuisances  on  public  streets  and  highways,  created  by  street  railroads 
and  other  electrical  companies. 
Operation  of  railroad  as  nuisance. 

Cited  in  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  195  111.  464,  57  L.  R. 
A.  242,  63  N.  E.  155,.  holding  railroad  constructed  and  operated  by  authority, 
never  a  nuisance;  Metropolitan  West  Side  Elev.  R.  Co.  v.  Goll,  100  111.  App.  338, 
denying  abutter's  right  to  damages  on  ground  of  nuisance,  for  elevated  railroad 
structure  in  highway;  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  682,  47 
L.R.A.  760,  34  S.  E.  852,  holding  railroad  not  liable  to  owner  of  real  property 
for  diminution  in  value  from  noise  and  smoke ;  Smith  v.  St.  Paul,  M.  &  M.  R. 
Co.  39  Wash.  364,  70  L.R.A.  1023,  109  Am.  St.  Rep.  889,  81  Pac.  840,  on  right 
of  action  where  the  maintenance  of  a  railroad  amounts  to  a  nuisance. 

Cited  in  footnote  to  Canton  v.  Canton  Warehouse  Co.  65  L.R.A.  561,  which 
denies   title   of  city   to  fee   of   streets   entitling   it  to   claim   compensation   from 
railroad  company  occupying  portion  of  a  street  for  a  crossinng. 
Injunction    agralnst    obstruction    of    highway. 

Cited  in  John  Anisfield  Co.  v.  Edward  B.  Grossman  &  Co.  98  111.  App.  186,  hold- 
ing right  to  injunction  against  obstruction  of  highway  not  lost  by  petitioner's 
infringement. 
Clean   hands   In    equity. 

Cited  in  Downing  v.  Hill,  165  Mich.  561,  130  N.  W.  1115,  holding  that  per- 
son who  borrowed  money  from  treasurer  of  benefit  society,  which  such  treas- 
urer had  no  right  to  loan  cannot  defend  on  ground  that  complainant  does  not 
come  into  court  with  clean  hands;  Peters  v.  Case,  62  W.  Va.  40,  13  L.R.A. 
(N.S.)  413,  57  S.  E.  733,  on  inequitable  conduct  as  defeating  or  estopped  a 
party's  right  to  relief;  Pitzele  v.  Cohn,  217  111.  38,  75  N.  E.  392,  affirming  117 
111.  App.  353,  holding  the  right  of  a  creditor  to  foreclose  mortgage  will  not  be 
denied  because  of  alleged  fraud  in  dealings  with  other  parties:  C'arr  v.  Craig. 
138  Iowa,  532,  116  N.  W.  720,  holding  mortgagee's  agreement  to  foreclose  and 
acquire  title  for  benefit  of  one  of  mortgagors  cannot  be  avoided  on  the  ground 
that  the  transaction  is  in  fraud  of  other  mortgagor  it  appearing  that  the  lat- 
ter's  title  is  purely  formal. 
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Acquirement  of  right  by  user  and  acquiescence. 

Cited  in  Omaha  &  C.  B.  Street  R.  Co.  v.  Omaha,  90  Neb.  14,  132  N.  W.  731, 
holding  that  city  may  be  estopped  from  ousting  street  railway  from  streets  be- 
cause of  its  acquiescence  for  number  of  years  in  use  of  streets;  Monett  Electric 
Light,  Power  &  Ice  Co.  v.  Monett,  186  Fed.  373,  holding  that  city  is  not  estopped 
from  pleading  invalidity  of  contract  with  electric  light  company  because  of  fact 
that  contract  was  partly  performed;  Canton  v.  Canton  Cotton  Warehouse  Co. 
84  Miss.  294,  65  L.R.A.  568,  105  Am.  St.  Rep.  428,  36  So.  266,  on  the  acquire- 
ment of  a  right  by  user  and  acquiescence;  People  ex  rel.  Friend  v.  Wieboldt, 
233  111.  581,  84  N.  E.  646,  holding  city  council  by  authorizing  encroachment 
upon  alley,  thereby  inducing  the  erection  of  expensive  improvements  and  the 
dedication  of  other  ways,  estops  itself  and  citizens  generally  from  moving  for 
the  removal  of  such  encroachment. 

Cited  in  note  (7  L.R.A. (N.S.)  1188)  on  acquiescence  or  consent  by  town 
or  municipality  to  railroad  in  street  or  highway  as  an  estoppel. 

35  L.  R.  A.  287,  JACKSON  v.  AKRON  BRICK  ASSO.  53  Ohio  St.  303,  53  Am.  St. 

Rep.  637,  41  N.  E.  257. 
Invalidity   of  partnership  for  illegal  purpose. 

Cited  in  note  in  115  Am.  St.  Rep.  410,  on  invalidity  of  partnership  to  effect 
illegal  purpose. 
Illegality   of  combination   :IN   defence   to   action. 

Cited  in  Corn  Products  Ref.  Co.  v.  Roser  Runkle  Co.  10  Ohio  N.  P.  N.  S.  598. 
holding  that  plaintiff  is  member  of  unlawful  trust  is  no  defense  to  action  for 
goods  sold  by  it. 

Cited  in  note  in  99  Am.  St.  Rep.  329,  on  illegality  of  partnership  as  defense 
to  accounting. 
What  combinations  constitute  unlawful  trusts. 

Cited  in  note  in  74  Am.  St.  Rep.  246,  269,  on  what  combinations  constitute 
unlawful  trusts. 

35  L.  R.  A.  289,  ENGLEHARDT  v.  FIFTH  WARD  PERMANENT  DIME  SAV. 

&  L.  ASSO.  148  N.  Y.  281,  42  N.  E.  710. 
Enactment  and  binding:  effect  of  by-law*. 

Cited  in  Ayers  v.  Grand  Lodge,  A.  O.  U.  W.  188  N.  Y.  285,  80  N.  E.  1020, 
holding  a  by  law  restricting  members  from  engaging  in  the  sale  of  intoxicating 
liquors  did  not  affect  the  validity  of  the  certificate  of  a  member,  issued  years 
before  the  passing  of  such  by-law  and  of  which  he  had  no  notice;  Miers  v. 
Columbia  Mut.  Bldg.  &  Loan  Asso.  157  Fed.  941,  holding  a  by-law  of  an  associa- 
tion fixing  the  amount  to  be  paid  withdrawing  members  fixed  the  liability  of  the 
association  to  such  members. 

Cited  in  footnote  to  North  Milwaukee  Town-Site  Co.  v.  Bishop,  45  L.  R.  A.  174, 
which  holds  stockholders,  not  directors,  empowered  to  enact  by-laws. 

Distinguished  in  Wright  v.  Knights  of  Maccabees,  48  Misc.  565,  95  N.  Y. 
Supp.  747,  holding  holder  of  building  and  loan  certificate  bound  by  by-law  as 
to  dividends,  consistent  with  charter;  Beach  v.  Co-operative  Sav.  &  L.  Asso.  10 
S.  D.  552,  74  N.  W.  889,  holding  member  of  association  bound  by  by-law  for  de- 
ductions upon  maturity  of  stock;  House  v.  Eastern  Bldg.  &  L.  Asso.  52  App.  Div. 
169,  66  N.  Y.  Supp.  109,  holding  withdrawing  member  froni  building  and  loan 
Supp.  996,  holding  a  member  of  a  fraternal  insurance  association  entering  un- 
der an  agreement  to  pay  a  certain  rate  of  assessment  is  not  liable  to  pay  a 
higher  assessment  on  the  raising  thereof. 
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—  Of    building:    and    loan    associations. 

Cited  in  Watson  v.  Columbia  Mut.  Bldg.  &  L.  Asso.  71  App.  Div.  500,  75  N.  Y. 
association  bound  by  by-laws  limiting  liability  to  certain  funds;  Tautphoeiw 
v.  Harbor  &  Suburban  Bldg.  &  Sav.  Asso.  104  App.  Div.  456,  93  N.  Y.  Supp. 
916,  on  the  articles  of  association  and  by-laws  as  being  a  part  of  the  contract 
between  the  association  and  members. 
Rigrhts  of  members  \\  M  lulrn  \v  i  lift  from  loan  association. 

Cited  in  Sintetf  v.  People's  Bldg.  Loan  &  Sav., Asso.  37  App.  Div.  342,  57  N.  Y. 
Andrews  v.  Roanoke  Bldg.  Asso.  &  Invest.  Co.  98  Va.  456,  49  L,.  R.  A.  660,  foot- 
note p.  659,  36  S.  E.  531;  Healy  v.  Eastern  Bldg.  &  L.  Asso.  17  Pa.  Super.  Ct. 
397;  Eastern  Bldg.  &  L.  Asso.  v.  Snyder,  98  Va.  714,  37  S.  E.  298;  Musial  v. 
Kosciuszko  Bldg.  &  L.  Asso.  80  111.  App.  466,  Domestic  Bldg.  Asso.  v.  Jourdain. 
110  111.  App.  201,  denying  withdrawing  member's  right  to  sue  for  amount  paid  in, 
when  there  are  no  funds  applicable  to  withdrawal. 

Cited  in  footnotes  to  Rabbitt  v.  Wilcoxen,  38  L.  R.  A.  183,  which  denies  right  of 
priority  to  notice  of  withdrawals  from  association  after  insolvency,  although  be- 
fore receiver  appointed;  Gibson  v.  Safety  Homestead  &  Loan  Asso.  39  L.  R.  A. 
202,  which  holds  members  of  insolvent  loan  association  giving  notice  of  with- 
drawal not  entitled  to  priority, 
it  iu  li  t  to  payment  of  stockholder  in  loan  association. 

Cited  in  Siuteff  v.  Peoples  Bldg.  Loan  &  Sav.  Asso.  37  App.  Div.  ?.42.  57  N.  Y. 
Supp.  611,  denying  right  to  limit  amount  payable  in  any  month,  where  stock  and 
bj'-laws  conditioned  on  promise  to  return  payments  at  holder's  option;  Daley  v. 
People's  Bldg.  Loan  &  Sav.  Asso.  172  Mass.  536,  52  N.  E.  1090,  denying  associa- 
tion's absolute  liability  on  promise  to  pay  stock  in  specified  time,  where  charter 
and  by-laws  provided  for  payment  when  fund  accumulated. 

Distinguished  in  Da  vies  v.  Millinery  Bldg.  &  L.  Asso.  31  Misc.  736,  65  N.  Y. 
Supp.  231,  sustaining  absolute  right  of  recovery  in  stockholder  upon  payment  voted 
by-laws  conditioned  on  promise  to  return  payments  at  holder's  option ;  Daley  v. 
consents;  Southern  Bldg.  &  L.  Asso.  v.  Price,  88  Md.  167,  42  L.  R.  A.  209,  footnote 
p.  206,  41  Atl.  53,  holding  withdrawal  immediately  due  when  loan  association  goes 
into  receiver's  hands. 
Amendment  of  by-laws  of  loan  or  benefit  association. 

Cited  in  Interstate  Bldg.  &  L.  Asso.  v.  Wooten,  113  Ga.  251,  38  S.  E.  738; 
Farmers'  Loan  &  T.  Co.  v.  Aberle,  19  App.  Div.  83,  46  N.  Y.  Supp.  10,  denying  that 
reserved  right  to  change  by-laws  of  building  and  loan  association  extends  to  de- 
vesting  member's  rights;  Deuble  v.  Grand  Lodge,  A.  O.  U.  W.  66  App.  Div.  327, 
72  N.  Y.  Supp.  755,  denying  power  of  benefit  association  to  so  amend  by-laws  as 
to  devest  of  right  under  certificate;  Kelly  v.  People's  Bldg.  &  L.  Asso.  (>.">  Ark. 
575,  47  S.  W.  756,  holding  amendment  of  articles  not  invalidated  as  to  member  not 
given  notice,  where  beneficial  to  him  and  acquiesced  in;  Parish  v.  Xew  York 
Produce  Exchange.  169  X.  Y.  49,  56  L.  R.  A.  155,  61  N.  E.  977,  holding  as^vi;i 
tion  empowered  to  accumulate  fund  for  benefit  of  persons  dependent  upon  members 
cannot  find  dissenters  by  amendment  of  by-laws  so  as  to  distribute  the  accumu- 
lated fund  among  living  members. 

Cited  in  note  (4  L.R.A.  (X.S.)  1047)  on  change  of  plan  of  building  and 
lean  association;  effect  on  contract. 

35  L.  R,  A.  303,  COSTELLO  v.  STATE,  108  Ala.  46,  18  So.  820. 
Obstructions    in,    or   appropriation   of   streets. 

Cited  in  First  Nat.  Bank  v.  Tyson,  133  Ala.  472,  59  L,  R.  A.  402,  91  Am.  St. 
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Rep.  46,  32  So.  144,  holding  pillars  extending  22  inches  on  sidewalk  in  front  of 
•building,  public  nuisance;  Mobile  v.  Louisville  &  N.  R.  Co.  124  Ala.  139,  26  So. 
902,  denying  municipal  authority  to  sanction  private  inclosures  of  street,  in 
absence  of  legislative  authority;  Louisville  &  N.  R.  Co.  v.  Mobile,  J.  &  K.  C.  R. 
•Co.  124  Ala.  166,  26  So.  895,  holding  unauthorized  construction  of  railway  in 
street,  public  nuisance;  Mischke  v.  Seattle,  26  Wash,  618,  67  Pac.  357,  holding  city 
liable  for  damage  from  obstruction  in  street  of  which  it  has  absolute  control; 
Beschof  v.  Merchants'  Nat.  Bank,  75  Neb.  843,  5  L.R.A.(N.S.)  491,  106  N.  W. 
996;  First  Nat.  Bank  v.  Tyson,  144  Ala.  466,  39  So.  560, — enjoining  the  ob- 
struction of  a  street  by  erection  of  stone  columns  at  the  instance  of  an  adjoin- 
ing lot  owner;  Perry  v.  Castner,  124  Iowa,  390,  66  L.R.A.  162,  100  N.  W.  84, 
2  Ann.  Cas.  363,  enjoining  the  maintenance  of  an  outside  stairway  from  street 
to  basement  constructed  in  the  street  where  it  interferes  with  adjoining  owner's 
use  of  the  sidewalk  in  that  it  takes  up  his  walk  as  a  landmg. 

Cited  in  footnotes  to  Brunswick  &  W.  R.  Co.  v.  Hardey,  52  L.R.A.  396,  which 
authorizes  recovery  by  merchant  specially  damaged  by  wilful  obstruction  of 
street;  Brauer  v.  Baltimore  R.  &  H.  Co.  66  L.R.A.  403,  which  sustains  right 
of  owner  of  building  devoted  to  retail  trade  to  enjoin  adjoining  owner  from 
erecting  platform  along  front  of  ice  plant  in  process  of  erection  on  portion 
of  sidewalk  space,  and  from  removing  curbs  so  that  wagons  can  load  from  plat- 
form where  pedestrian  travel  will  be  rendered  inconvenient  and  entirely  inter- 
rupted part  of  the  time. 

Cited   in   notes    (39   L.R.A.   661)    on   municipal   power   over   nuisances   affect- 
ing highways  and  waters;   (107  Am.  St.  Rep.  248)   on  maintenance  of  fruit  stand 
on   sidewalk   as   public  nuisance;    (12   Eng.   Rul.   Cas.   602)    on  obstructions   in 
streets. 
Municipal  control  of  streets. 

Cited  in  Kellogg  v.  Cincinnati  Traction  Co.  80  Ohio  St.  345,  23  L.R.A.(N.S.) 
163,  88  N.  E.  882,  17  Ann.  Cas.  242,  on  the  control  of  municipalities  over  streets 
and  highways. 

Cited    in    notes    (25    L.R.A.  (N.S.)    401,    402)    on    power    of    municipality    to 
grant  or  lease  space  on  street  or  sidewalk;    (125  Am.  St.  Rep.  352)    on  grant 
by  city  of  right  to  use  streets  and  sidewalks  for  private  purpose. 
Acquiescence  sanctioning:  nuisance. 

Cited  in  Jackson  v.  Birmingham  Foundry  &  Mach.  Co.  154  Ala.  468,  45  So. 
600,  on  no  private  rights  as  grounding  on  a  failure  to  move  for  the  abatement 
of  a  public  nuisance. 

35  L.  R.  A.  306,  CRAIG  v.  HESPERIA  LAND  A  WATER  CO.  113  Cal.  7,  54  Am, 

St.  Rep.  316,  45  Pac.  10. 
Corporation's  lien   on  stock   for  stockholder's   debt. 

Cited  in  footnote  to  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  48  L.  R.  A. 
107,  which  denies  equitable  lien  on  national  bank  stock  under  by-law  in  conflict 
with  act  of  Congress. 
Tfature   of  stock  certificate. 

Cited  in  Sherwood  v.  Wallin,  1  Cal.  App.  538,  82  Pac.  566,  holding  the  iden- 
tity  of   corporate   stock   is   not   affected   by   a  change   in   certificates:    O'Dea  v. 
Hollywood  Cemetery  Asso.  154  Cal.  72,  97  Pac.  1,  on  certificates  of  stock  as  not 
being  negotiable  instruments  but  merely  evidences  of  a  right. 
Effect  of  refusal  to  register  transfer  of  stock. 

Cited  in  Dooley  v.  Gladiator  Consol.  Gold  Mines  &  Mill.  Co.  134  Iowa,  471, 
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109  N.  W.  864,  13  Ann.  Cas.  297,  holding  the  assignee  of  corporate  stock  may 
treat  a  refusal  to  register  the  transfer  as  a  conversion  and  recover  the  value 
of  the  stock;  Herrick  v.  Humphrey  Hardware  Co.  73  Neb.  814,  119  Am.  St.  Rep. 
917,  103  N.  W.  685,  11  Ann.  Cas.  201,  on  a  refusal  of  corporation  to  make  a 
transfer  of  stock  as  amounting  to  a  conversion. 
Liability  of  transferee  of  slock  on  unpaid  subscription. 

Cited  in  Perkins  v.  Cowles,  157  Cal.  632,  30  L.R.A.(N.S.)  289,  137  Am.  St. 
Rep.  158,  108  Pac.  711,  holding  that  one  who  purchases  stock  of  corporation 
which  is  not  fully  paid,  from  original  subscribers  may  be  held  liable  to  creditors 
for  unpaid  balance. 

35  L.  R.  A.  309,  SMITH  v.  SAN  FRANCISCO  &  N.  P.  R,  CO.  115  Cal.  584,  56  Am. 
St.  Rep.  119,  47  Pac.  582. 

Cited  in  Foster  v.  Smith,  115  Cal.  612,  47  Pac.  591,  dismissing  appeal  from 
order  denying  injunction  pendente  lite  the  cited  case. 
Voting;  by  proxy  and  election  of  corporate  truntee». 

Approved  in  Chapman  v.  Bates,  61  N.  J.  Eq.  667,  88  Am.  St.  Rep.  459,  47  Atl. 
638,  sustaining  validity  of  stockholder's  proxy  and  power  of  attorney  for  three 
years;  Brightman  v.  Bates,  175  Mass.  112,  55  N.  E.  809,  sustaining  legality  of 
combination  of  trustees  of  stock  to  elect  candidates  for  trustees. 

Cited  in  Ecker  T.  Kentucky  Ref.  Co.  144  Ky.  272,  138  S.  W.  264,  to  the  point 
that  stockholders  have  right  to  create  voting  trust  for  protection  and  promotion 
of  best  interests  of  corporation ;  Royal  Consol.  Min.  Co.  v.  Royal  Consol.  Mines 
Co.  157  Cal.  757,  137  Am.  St.  Rep.  165,  110  Pac.  123,  holding  that  test  of  right 
to  vote  as  stockholder  at  corporate  meetings  is  ownership  of  shares  as  dis- 
closed by  record  books  of  corporation  ten  days  before  vote;  Winsor  v.  Common- 
wealth Coal  Co.  63  Wash.  73,  33  L.R.A.(N.S.)  68,  114  Pac.  908,  holding  that 
contract  by  which  owner  of  majority  of  stock  of  corporation  agrees  with  one  to 
whom  he  transfers  portion  of  his  stock  for  loan  of  money,  that  stock  might  be 
pooled  for  term  of  years  in  order  to  control  management,  is  not  against  public 
policy;  dissenting  opinions  in  Bridgers  v.  First  Nat.  Bank,  152  N.  C.  307,  31 
L.R.A.(N.S.)  1207,  67  S.  E.  770;  Warren  v.  Pirn,  66  N.  J.  Eq.  395,  59  Atl. 
773, — on  the  validity  of  an  agreement  creating  a  voting  trust;  Gray  v.  Bloom- 
ington  &  N.  R.  Co.  120  111.  App.  182,  holding  a  contract  having  for  its  pur|x».> 
the  retaining  of  the  control  of  a  corporation  in  the  parties  founding  is  valid  -. 
Morgan  v.  Hartley  Oil  &  Gas  Co.  35  Pittsb.  L.  J.  N.  S.  53,  30  Pa,  Co.  Ct.  32. 
holding  a  voting  trust  created  by  a  majority  of  stockholders  for  a  number  of 
years  was  revocable  by  any  of  the  members  of  the  agreement:  Morgan  v.  Hartley 
Oil  &  Gas  Co.  30  Pa.  Co.  Ct.  22,  35  Pittsb.  L.  J.  N.  S.  63,  on  what  may  constitute 
a  proxy. 

Cited  in  note  (16  L.R.A.  (N.S.)  1137)  on  validity  of  agreements  to  control 
voting  power  of  stock. 

Distinguished  in  Warren  v.  Pirn,  65  N.  J.  Eq.  57,  55  Atl.  66,  holding  stock- 
holders might  enjoin  the  carrying  out  of  a  voting  trust  entered  into  by  other 
stockholders  which  had  the  effect  of  vesting  the  control  of  the  corporation  in 
one-seventh  of  the  stock. 

Disapproved  in  Morel  v.  Hoge,  130  Ga.  631,  16  L.R.A.  (N.S.)  1147,  61  S. 
W.  487,  14  Ann.  Cas.  935,  holding  an  agreement  between  two  factions  of  stock- 
holders of  a  duly  incorporated  organization  that  one  faction  should  always  have 
the  right  to  name  the  majority  of  the  stockholders  was  void  aa  against  public 
policy. 
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Adjournment   of  stockholders'  meetings. 

Distinguished  in  State  ex  rel.  Ryan  v.  Cronan,  23  Nev.  452,  49  N.  W.  41,  de- 
nying power  of  president  of  corporation  to  adjourn  stockholders'  meetings  at  will, 
and  contrary  to  wishes  of  stockholders. 
Contracts    in    restraint    of   trade. 

Cited  in  Grogan  v.  Chaffee,  156  Cal.  615,  27  L.R.A.(N.S.)    401,  105  Pac.  745, 
holding  a  contract  between  a  manufacturer  of  a  product  and  a  buyer  not  to  re- 
sell at  less  than  a  certain  price  was  not  invalid  as  in  restraint  of  trade. 
Contracts   a&ainst   public   policy. 

Cited  in  Couch  v.  Hutchinson,  2  Ala.  App.  448,  57  So.  75,  holding  that  court 
should  not  declare  contract  void  on  ground  of  public  policy,  except  in  case  free 
from  doubt. 

35  L.  R.  A.  318,  HERRIMAN  v.  MENZIES,  115  Cal.  16,  56  Am.  St.  Rep.  82,  46 

Pac.  730,  44  Pac.  660. 
Contracts   in   restraint   of   trade. 

Cited  in  Grogan  v.  Chaffee,  156  Cal.  613,  27  L.R.A.(N.S.)  398,  105  Pac. 
745,  on  what  will  constitute  a  monopoly  or  contract  in  restraint  of  trade; 
State  v.  Duluth  Bd.  of  Trade,  107  Minn.  543,  23  L.R.A.(N.S.)  1279,  121  N.  W. 
3!>5,  holding  a  board  of  trade  is  not  a  conspiracy  or  combination  in  restraint  of 
trade;  Over  v.  Byram  Foundry,  37  Ind.  App.  458,  117  Am.  St.  Rep.  327,  77  N. 
E.  302,  holding  a  contract  by  which  a  party  agrees  to  sell  all  the  goods  it  shall 
make  for  the  remainder  of  the  year  to  defendant,  a  manufacturer  of  the  same 
article  is  not  void;  United  States  v.  American  Tobacco  Co.  164  Fed.  721;  Con- 
tinental Securities  Co.  v.  Interborough  Rapid  Transit  Co.  165  Fed.  957;  State 
ex  rel.  Hadley  v.  Standard  Oil  Co.  218  Mo.  467,  116  S.  W.  902, — on  what  is  neces- 
sary to  create  a  monopoly  within  the  meaning  of  anti-trust  laws. 

Cited  in  annotation  to  Gore  v.  Condon,  87  Md.  749  Appx.  on  when  combina- 
tions are  illegal  as  monopolies  or  contracts  in  restraint  of  trade. 

Cited  in  footnote  to  Com.  v.  Grinstead,  56  L.  R.  A.  709,  which  holds  agreement 
not  to  resell  goods  at  less  than  specified  price  not  within  statute  for  suppression 
of  conspiracies. 

Cited  in  note  (74  Am.  St.  Rep.  266)  on  combinations  constituting  unlawful 
trusts. 

Distinguished  in  Cleland  v.  Anderson,  66  Neb.  263,  5  L.R.A.(N.S.)  136,  92 
>.".  W.  306,  holding  a  combination  of  retail  lumber  dealers  for  the  purpose  of 
preventing  its  members  from  being  subject  to  the  competition  of  wholesalers 
which  provides  a  penalty  for  wholesalers  selling  to  nonmembers  or  consumers 
directly  is  an  unlawful  combinations;  State  v.  Erickson,  54  Wash.  476,  103 
Pac.  796,  holding  an  agreement  not  to  sell  milk  lower  than  a  certain  price  or 
to  each  others  customers  was  unlawful  as  tending  to  create  a  monopoly;  Meyers 
v.  Merillion,  118  Cal.  356,  50  Pac.  662,  where  it  was  conceded  that  the  agree- 
ment in  question  created  a  monopoly. 
Effect  of  failnre  to  Sfive  notice  of  appeal  or  motion  for  a  new  trial. 

Cited  in  Kent  v.  Williams,  146  Cal.  8,  79  Pac.  527,  on  effect  of  failure  to 
give  notice  of  motion  for  a  new  trial;  Re  Young,  149  Cal.  177,  85  Pac.  145, 
on  jurisdiction  of  appellate  court  as  how  affected  by  a  failure  to  serve  some  of 
interested  parties  with  notice  of  appeal;  Re  Bullard,  114  Cal.  464,  46  Pac.  297, 
holding  an  appeal  will  not  be  dismissed  because  an  interested  party  who  was 
not  a  party  to  the  proceedings  in  the  trial  court  was  not  served  with  notice ; 
Bell  v.  San  Francisco  Sav.  Union,  153  Cal.  69.  94  Pac.  225;  Johnson  v.  Phenix 


35  L.R.A.  318]  L.  R.  A.  CASES  AS  AUTHORITIES.  1258 

Ins.  Co.  152  Cal.  198,  92  Pac.  182, — holding  on  appeal  an  order  denying  a  mo- 
tion for  a  new  trial  will  be  affirmed  where  the  adverse  party  was  not  served 
with  notice  of  the  motion  for  a  new  trial. 

Distinguished  in  Churchill  v.  Flournoy,  127  Cal.  360,  59  Pac.  791,  holding  the 
death  of  disclaiming  defendant  before  the  service  of  notice  of  a  hearing  of  & 
motion   for  a  new  trial   the  affirmance  of  the  order  granting  the  motion   will 
not  vacate  the  judgment  in  his  favor. 
—  Parties  necessary   to   be   served. 

Cited  in  United  States  v.  Crooks,  116  Cal.  45,  47  Pac.  870,  denying  right  to  a 
new  trial  where  no  notice  of  intention  to  move  for  was  served  on  codefendants 
whose  interests  might  be  adversely  affected  by  the  granting  of  the  motion;  Nilos 
v.  Gonzalez,  155  Cal.  362,  100  Pac.  1080,  holding  only  adverse  parties  below 
need  be  served  with  notice  of  an  appeal  from  an  order  denying  a  motion  for 
a  new  trial ;  Ford  &  S.  Co.  v.  Braslan  Seed  Growers  Co.  10  Cal.  App.  767,  103 
Pac.  946,  on  necessity  that  adverse  parties  be  ser\^l  with  notice  of  intention  to 
move  for  a  new  trial. 

35  L.  R.  A.  321,  GARRETT  v.  HANSHUE,  53  Ohio  St.  482,  42  N.  E.  256. 
Power   of   attorney   to   bind   client. 

Cited  in  Harrison  v.  Kirkbeide,  16  Ohio  S.  &  C.  P.  Dec.  391,  denying  power 
of  attorney  to  bind  client  in  the  absence  of  specific  authority. 

Cited  in  note    (132  Am.  St.  Rep.   157)    on  implied  authority  of  attorney   in 
conducting  litigation. 
Admissibility    of    written    Instrument    in    evidence. 

Cited  in  Bunner  v.  Ison,  8  Ohio  C.  C.  N.  S.  263,  28  Ohio  C.  C.  461,  holding  a 
paper  executed  some  forty  years  previous  was  not  admissible  in  evidence  the 
parties  thereto  being  dead  in  the  absence  of  evidence  of  its  execution  or  fruin 
the  custody  of  whom  it  came. 

35  L.  R.  A.  352,  MERCANTILE  TRUST  CO.  v.  HART,  22  C.  C.  A.  473,  40  U.  S. 

App.  559,  76  Fed.  673. 
subrogation  of  lien  for  taxes. 

Cited  in  Sperry  v.  Butler,  75  Conn.  373,  53  Atl.  899,  holding  that  private  per- 
sons should  not,  in  absence  of  statute,  be  subrogated  by  judicial  sanction  to  rights 
of  municipality  in  foreclosure  of  tax  lien  existing  in  its  favor;  Brown  v. 
Sheldon  State  Bank,  139  Iowa,  97,  117  N.  W.  289,  holding  a  tax  lien,  not  being 
assignable,  no  rights  of  subrogation  to  right  to  enforce  exists;  Jones  v.  Black. 
18  Okla.  358,  90  Pac.  422  (dissenting  opinion),  on  right  as  existing  to  subro- 
gation to  a  lien  for  taxes. 

Cited  in  footnote  to  Walters  v.  Charleston  Mills,  48  L.  R.  A.  503,  which  holds 
purchaser  on  foreclosure  voluntarily  paying  claim  for  taxes  before  sale  affirmed, 
subrogated  to  claim  for  valid  part  of  taxes. 

Cited  in  note  (99  Am.  St.  Rep.  498)  on  right  of  subrogation  in  case  of  tax 
payments. 

Disapproved  in  Title  Guarantee  A  T.  Co.  v.-  Haven,  196  N.  Y.  494,  25  L.R.A. 
(N.S.)   1312,  89  N.  E.  1082,  17  Ann.  Cas.  1131,  holding  a  bank  paying  a  forged 
check   given   for   a   street  assessment  and  restoring  the   amount  thereof   to   its 
depositor  is  entitled  to  be  subrogated  to  the  lien  of  the  assessment. 
Payment  by  volnnteer. 

Cited  in  footnote  to  United  States  use  of  Fidelity  Nat.  Bank  v.  Rundle,  52  L. 
R.  A.  505,  which  holds  money  furnished  to  pay  labor  claims  not  within  bond 
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for  paying  persons  supplying  principal  with  labor  or  materials  for  prosecuting 
work. 

35  L.  R.  A.  356,  WALD  v.  PITTSBURG,  C.  C.  &  ST.  L.  R.  CO.  162  111.  545,  53  Am. 

St.  Rep.  332,  44  N.  E.  888. 
Act  of  God  as  affecting  liability. 

Approved  in  Schwarz  v.  Adsit,  91  HI.  App.  579,  holding  fall,  during  high  wind, 
of  wall  not  properly  secured,  not  act  of  God,  relieving  from  liability  for  injury. 

Cited  in  Richards  v.  Ann  Arbor,  152  Mich.  22,  115  N.  W.  1047,  holding  city 
liable  for  damage  caused  by  insufficiency  of  a  culvert  to  carry  off  surface  water 
during  an  unusual  storm  where  the  culvert  would  be  inadequate  in  case  of  an 
ordinary  storm;  Providence-Washington  Ins.  Co.  v.  Western  U.  Teleg.  Co.  247 
111.  88,  30  L.R.A.(N.S.)  1172,  139  Am.  St.  Rep.  314,  93  N  E.  134,  Affirming 
]53  111.  App.  121,  holding  that  failure  to  deliver  telegram  from  insurance  com- 
pany, canceling  policy,  which  prevents  cancelation  before  property  is  destroyed 
by  fire,  is  proximate  cause  of  loss  to  insurance  company;  Welfelt  v.  Illinois  C. 
R.  Co.  149  111.  App.  326,  on  the  act  of  God  as  no  defense  where  an  intervening 
human  agency  contributes  to  the  injury. 

Cited  in  note  (31  L.R.A.  (N.S.)  1133)  on  delaying  run  of  logs  as  proximate 
cause  of  loss  from  high  water,  wind,  or  other  similar  cause. 

Distinguished  in  Chicago  v.  Smith,  95  111.  App.  339,  holding  falling  of  arch  not 
act  of  God  where  high  wind  blowing  at  time  was  not  unprecedented  in  force. 
Of  carrier. 

Cited  in  Tate  v.  Missouri  P.  R.  Co.  157  111.  App.  110,  holding  that  carrier  is 
not  exempt  from  liability  from  loss  occasioned  by  act  of  God,  if  such  carrier 
lias  been  guilty  of  any  previous  negligence  which  brings  property  into  contact 
with  destructive  force;  Sandy  v.  Lake  Street  E.  R.  Co.  235  111.  202,  85  N.  E. 
300,  on  act  of  God  as  not  relieving  carrier  where  his  negligence  concurred  in 
the  injury;  Alabama  G.  S.  R.  Co.  v.  Quarles,  145  Ala.  439,  5  L.R.A. (N.S.)  869, 
117  Am.  St.  Rep.  54,  40  So.  120,  8  Ann.  Cas.  308,  holding  a  carrier  cannot  invoke 
the  act  of  God  as  a  defense  for  the  destruction  of  a  shipment  where  but  for  its 
r.f-gligence  in  failing  to  forward  it  would  not  have  been  destroyed;  Alabama 
Great  Southern  R.  Co.  v.  Elliott,  150  Ala.  384,  9  L.R.A.(N.S.)  1265,  124  Am. 
St.  Rep.  72,  43  So.  738;  Green-Wheeler  Shoe  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co. 
130  Iowa,  126,  5  L.R.A. (N.S.)  883,  106  N.  W.  498,  8  Ann.  Cas.  45;  Bibb  Broom 
Corn  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.  94  Minn.  274,  69  L.R.A.  512,  110  Am. 
St.  Rep.  361,  102  N.  W.  709,  3  Ann.  Cas.  450, — holding  to  same  effect;  Fentiman 
v.  Atchison,  T.  &  S.  F.  R.  Co.  44  Tex.  Civ.  App.  461,  98  S.  W.  939;  Arkansas 
S.  R.  Co.  v.  Murphy,  83  Ark.  566,  103  S.  W.  743, — on  act  of  God  as  not  reliev- 
ing carrier  from  liability  where  damage  would  not  have  resulted  but  for  car- 
rier's delay  in  shipping. 

Cited  in  footnotes  to  Terre  Haute  &  I.  R.  Co.  v.  Fowler,  48  L.  R.  A.  531,  which 
holds  railroad  company  liable  for  injury  to  employee  by  breaking  of  railroad 
trestle  by  flood  and  drift :  Smith  v.  North  American  Transp.  &  Trading  Co.  44  L. 
R.  A.  557,  which  holds  steamer  company  abandoning  trip  to  Dawson  because  of 
low  stage  of  water  required  to  bring  passenger  back  without  charge;  Faucher  v. 
Wilson.  39  L.  R.  A.  431,  which  denies  carrier's  liability  for  bursting  of  hogshead 
of  molasses  from  fermentation ;  Bibb  Broom  Corn  Co.  v.  Atchison,  T.  &  S.  F. 
R.  Co.  69  L.R.A.  509,  which  holds  carrier  negligently  delayed  shipment  liable 
for  loss  by  unanticipated  act  of  God  which  would  not  have  caused  the  damage 
but  for  the  delay. 

Distinguished  in   Edson  v.    Pennsylvania    Co.  70  111.  App.   656,  denying  that 
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negligence  in  permitting  loss  of  baggage  by  flood  is  to  be  submitted  to  jury,  where 
flood  constituted  an  act  of  God. 

Disapproved  in  Rodgers  v.  Missouri  P.  R.  Co.  75  Kan.  235,   10  L.R.A.  (X.S.) 
€63,  121  Am.  St.  Rep.  416,  88  Pac.  885,  12  Ann.  Cas.  441,  holding  where  the  de 
lay  of  a  carrier  is  not  so  unreasonable  as  to  amount  to  a  conversion  the  destruc- 
tion of  the  goods  by  an  act  of  God  will  relieve  the  carrier. 
JVegrHgrenee    as    question    for    jury. 

Cited  in  Pennsylvania  Co.  v.  McCaffrey,  173  111.  176,  50  N.  E.  713,  Affirming  68 
111.  App.  637,  holding  instructions  as  to  what  acts  or  omissions  constituted  negli- 
gence properly  refused  in  action  against  carrier  for  injury  to  passenger  struck  by 
train  running  on  parallel  track;  Uhl  v.  Ohio  River  R.  Co.  56  W.  Va.  508.  68 
L.R.A.  145,  107  Am.  St.  Rep.  968,  49  S.  E.  378,  3  Ann.  Cas.  201,  on  the  question 
of  whether  a  flood  was  extraordinary  in  nature  being  for  the  jury. 
Relationship  of  passengrer  and  carrier. 

Cited  in  Bradley  v.  Chicago  &  X.  W.  R.  Co.  147  111.  App.  401,  holding  defend- 
ant company   was   not  liable  as   a   carrier  for  the  loss  of  a  trunk  stolen   from 
the  depot  where  the  owner  did  not  leave  on  a  train  that  day  or  have  any  inten- 
tion of  doing  so. 
Duty    to    transport    bagrgragre   on    same    train    with    passengrer. 

Cited   in   notes    (99   Am.   St.   Rep.   384;    17   L.R.A.  (N.S.)    1091)    on   duty   to 

transport  baggage  on  same  train   with   passenger. 

• 

35  L.  R.  A.  360,  GLOVER  v.  CONDELL,  163  111.  566,  45  N.  E.  173. 
Equitable  conversion. 

Cited  it  Nevitt  v.  Woodburn,  175  111.  382,  51  N.  E.  593;  Dorsey  v.  Dodson.  104 
111.  App.  592;  Greenwood  v.  Greenwood,  178  111.  402,  53  N.  E.  101,— sustaining 
equitable  conversion  under  provisions  of  will  directing  executor  to  sell  lands  and 
pay  proceeds  to  legatees;  Casey  v.  Canavan,  93  111.  App.  542,  treating  as  devise 
of  money,  a  devise  of  realty  to  trustees  with  discretion  to  sell  before  period  of 
final  distribution  and  distribute  proceeds;  Primm  v.  Primm,  111  111.  App.  247, 
holding  that  will  directing  change  of  real  property  into  money  should  be  con- 
strued as  giving  bequest  of  money;  Lash  v.  Lash,  209  111.  604,  70  N.  E.  1049,  hold- 
ing that  will  directing  executor  to  apply  proceeds  from  sale  of  land  in  payment 
of  legacies  vests  power  of  sale  in  him  by  implication:  French  v.  Calkins,  252 
111.  253,  96  N.  E.  877,  holding  that  gift  to  hospital  is  bequest  of  personal  prop- 
erty, where  will  authorizes  and  directs  trustees  to  convert  into  personalty  and 
dispose  of  it  to  hospital. 
Effect  of  legatee's  death  before  testator's. 

Cited  in  Engelthaler  v.  Engenthaler,   196  111.  233,  63  N.  E.  669,  holding  that 
legacy  lapses  where  legatee  dies  before  testator. 
Construction    of    wills. 

Cited  in  Penn  v.  Fogler,  77  111.  App.  384,  holding  that  words  may  be  supplied 
from  context  to  effectuate  testator's  intention;  Blinn  v.  Gillett,  208  111.  488.  100 
Am.  St.  Rep.  234,  70  N.  E.  704,  holding  that  stock  dividends  from  earning  ac- 
cumulated during  testator's  life  and  converted  into  stock  pass  to  remaindermen 
and  not  to  widow,  under  will  devising  profits  of  stock  to  widow  for  life  with  re- 
mainder to  children;  Olcott  v.  Tope,  213  111.  128,  72  X.  E.  751,  Affirming  115 
111.  App.  125,  holding  the  court  would  substitute  the  word  "and"  for  "or"' 
where  necessary  to  prevent  the  defeat  of  testator's  intentions:  Bacon  v.  Xichols. 
47  Colo.  47,  105  Pac.  1082,  on  the  court  supplying  omitted  words  in  the  con- 
struction of  wills  where  necessary  to  give  effect  to  intention  of  testator:  Ben- 
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nett  v.  Bennett,  217  111.  444,  4  L.R.A. (N.S.)  477,  75  N.  E.  339,  on  the  word 
"heirs"  when  used  in  a  devise  of  personalty  as  yielding  to  the  intention  of  the 
testator. 

—  In  equity. 

Cited  in  Fletcher  v.  Root,  240  111.  432,  88  N.  E.  987,  holding  equity  had  no 
jurisdiction  to  construe  a  will  where  no  trust  created  thereby. 
Devise  as  affected  by  rule  as  to  perpetuities. 

Cited  in  footnote  to  Andrews  v.  Lincoln,  56  L.  R.  A.   103,  which  holds  void, 
devise  in  trust  for  accumulation  for  thirty  years. 
Limitations  over. 

Cited  in  Wilson  v.  Turner,  164  111.  408,  45  N.  E.  820,  holding  gift  over  of 
property  bequeathed  absolutely,  void;  Kron  v.  Kron,  195  111.  183,  62  N.  E.  809, 
holding  conditional  limitation  in  deed  of  fee  after  fee,  void;  Randolph  v.  Hamil- 
ton, 84  111.  App.  404,  sustaining  devise  over  in  case  of  devisee's  death  or  re- 
marriage; Strain  v.  Sweeny,  163  111.  605,  45  N.  E.  201,  sustaining  validity  of 
devise  over  in  case  of  first  devisee's  death  without  "issue  of  his  body;"  Johnson 
v.  Buck,  220  111.  235,  77  N.  E.  163,  upholding  a  limitation  over  to  certain  per- 
sons, providing  the  person  to  whom  the  fee  has  been  devised  shall  die  before 
attaining  the  age  of  twenty-five  without  lawful  issue  surviving;  Hall  v.  Brown- 
lee,  164  Ind.  240,  72  N.  E.  131  holding  a  gift  over  upon  the  death  of  the  first 
taker  without  issue,  imports  a  definite  failure  of  issue;  Schnitler  v.  McMana- 
man,  85  Neb.  341,  27  L.R.A. (N.S.)  1050,  123  N.  W.  299,  on  when  a  devise  over 
will  be  upheld. 

Cited   in   note    (23   Eng.   Rul.   Cas.   72)    on   invalidity   for   repugnancy   of  gift 
over  after  absolute  gift  to  a  designated  person. 
Application   of   rule    in    Shelley's   Case. 

Cited  in  Monast  v.  Letourneau,  87  111.  App.  304,  denying  that  rule  applies  to 
deed  to  one  in  trust  for  life,  with  remainder  to  his  heirs;  Granger  v.  Granger, 
147  Ind.  113,  36  L.R.A.  193,  46  N.  E.  80,  denying  applicability  of  rule  in  Shel- 
ley's  Case  to  devise  for  life  and  to  heirs  of  body  if  surviving,  and,  if  not,  to 
another;  Morton  v.  Babb,  251  111.  492,  96  N.  E.  279,  holding  that  rule  in  Shel- 
ley's Case  applies  only  where  estate  of  freehold  is  limited  by  gift  or  convey- 
ance, to  ancestor,  and  there  is  limitation  in  same  gift  or  conveyance  by  way 
of  remainder  to  his  heirs;.  Lord  v.  Comstock,  240  111.  505,  88  N.  E.  1012,  on  it 
being  necessary  to  the  application  of  the  rule  in  Shelley's  Case  that  the  estates 
limited  to  the  ancestor  and  heirs  be  of  the  same  quality ;  Sands  v.  Old  Colony 
Trust  Co.  195  Mass.  579,  81  N.  E.  300,  12  Ann.  Cas.  837,  on  the  application  of 
the  rule  in  Shelley's  Case  to  devises  of  personalty;  Lord  v.  Comstock,  240 
111.  505,  88  N.  E.  1012,  holding  rule  of  Shelley's  Case  not  applicable  to  gifts  of 
personalty. 

Cited  in  note   (29  L.R.A. (N.S.)    1022,  1032,  1036,  1148,  1161)   on  rule  in  Shel 
ley's  Case. 
Enforcement   of   trust   after   settlement   of   accounts. 

Cited  in  French  v.  Woodruff,  25  Colo.  347,  54  Pac.  1015,  sustaining  equitable 
jurisdiction  to  enforce  trust  as  against  executor,  although  after  settlement  of  ac- 
counts. 
Quitclaim   deed   as    passing'   after-acquired    interest. 

Cited  in  Thompson  v.  Bicker,  194  111.  122,  62  N.  E.  558,  holding  that  quit- 
claim deed,  without  covenants  of  warranty,  does  not  pass  subsequently  acquired 
interest;  Lowe  v.  Wiseman,  46  Ind.  App.  408,  91  N.  E.  364,  holding  that  deed 
of  grantor's  right,  title  and  interest  in  certain  tract  of  land,  does  not  con- 
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vey  subsequently  acquired  interest;  Mosier  v.  Allenbaugh,  84  Kan.  365,  35 
L,R.A.(N.S.)  1188,  114  Pac.  226,  holding  that  quit  claim  deed  of  land  does  not 
convey  any  interest  that  grantor  may  subsequently  acquire  through  expectancy. 

Cited    in    note    (35    L.R.A.(N.S.)     1182,    1191)    on    effect   of    quitclaim    upon 
afteracquired  title. 
Estate   created   in   trnstee. 

Cited  in  McFall  v.  Kirkpatrick,  236  111.  294,  86  N.  E.  139,  on  when  the  legal 
title  to  real  estate  necessarily  vests  in  a  trustee. 

Distinguished  in  Reichert  v.  Missouri  &  I.  Coal  Co.1  231  111.  244,  121  Am.  St. 
Rep.  307,  83  N.  E.  166,  holding  a  legal  estate  inures  to  a  trustee  sufficient  to 
the  discharge  of  his  duties  until  they  are  accomplished. 

35  L.  R.  A.  372,  SEATTLE  v.  HILL,  14  Wash.  487,  45  Pac.  17. 
Priority  of  lien   for  street   assessments. 

Cited  in  Baldwin  v.  Moroney,  173  Ind.  579,  30  L.R.A.  (N.S.)  767,  91  N.  E.  3, 
holding  that  it  is  within  power  of  legislature  to  enact  statute  making  drain- 
age assessment  take  priority  over  existing  mortgages;  Lybass  v.  Ft.  .Myers,  56 
Fla.  826,  47  So.  346,  holding  the  intention  to  give  priority  to  a  municipal  lien 
for  local  improvements  might  be  implied  from  the  law  creating  and  from  the 
nature  and  purpose  of  the  lien. 

Cited  in  footnotes  to  Union  Trust  Co.  v.  Richmond  City  R.  Co  48  L.  R.  A.  41, 
which  holds  lien  on  street  railway  for  paving  assessments  superior  to  lien  of 
mortgage;  Dressman  v.  Farmers'  &  T.  Nat.  Bank,  36  L.  R,  A.  121,  which  holds 
street  assessment  lien  prior  to  antecedent  mortgage. 

Cited   in  note    (30  L.R.A.  (N.S.)    761)    on  superiority  of  lien  of  local   assess- 
ment over  prior  lien. 
Necessity   of   notice   of   public   improvement. 

Cited  in  Fitchpatrick  v.  Botheras,  150  Iowa,  378,  37  L.R.A. (N.S.)  560,  130 
N.  W.  163,  Ann.  Cas.  1912  D,  534,  holding  that  failure  to  provide  for  notice 
to  mortgagee  of  amount  of  special  assessment  on  mortgaged  property  does  not 
render  statute  -void  as  to  him. 

Cited  in  note  (37  L.R.A. (N.S.)  559)  on  public  improvement;  necessity  of 
giving  lienor  notice. 

35  L.  R.  A.  379,  THOMAS  v.  EXCHANGE  BANK,  99  Iowa,  202,  68  N.  W.  780. 
H  iiil>  i   of  bank  to  set  off  claim  agrainst  deposit  or  check. 

Approved  in  Sweetser  v.  People's  Bank,  69  Minn.  199,  71  N.  W.  934,  sustaining 
offset  of  insolvent  debtor's  obligation  against  deposit. 

Cited  in  Percival  v.  Strathman,  112  Iowa,  748,  84  N.  W.  929,  denying  offset 
of  agent's  debt  upon  presentment  of  check  indorsed  to  agent;  Neely  v.  Grayson 
County  Nat.  Bank,  25  Tex.  Civ.  App.  516,  61  8.  W.  559,  sustaining  right  of 
bank  garnished  by  creditor  of  insolvent  depositor,  to  set  off  deposit  against  un- 
matured  notes  of  depositor;  Troup  v.  Mechanic's  Nat.  Bank,  24  R.  I.  38].  53 
Atl.  122,  on  right  to  set-off  claims  against  a  deposit  due  to  an  insolvent 
estate. 

Cited  in  notes  (27  L.R.A. (N.S.)  814)  on  right  of  bank  to  set  off  unmatured 
claim  against  deposit;  (111  Am.  St.  Rep.  422)  on  banker'?  liens  not  founded 
on  contract. 

Distinguished  in  State  Bank  v.  McCabe,  135  Mich.  484,  98  N.  \V.  20,  holding 
a  bank  could  not  appropriate  funds  standing  in  the  name  of  a  depositor  to  the 
i  nvinent  of  his  personal  indebtedness  where  they  knew  such  funds  \vei\-  trust 
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Holder's  right  to  sue  on  unaccepted  check. 

Cited  in  Bloom  T.  Winthrop  State  Bank,  121  Iowa,  103,  98  N.  W.  733,  sustain- 
ing right  of  bolder  of  unaccepted  check  to  bring  action  thereon  in  own  name. 

Right   of   set-off. 

Cited  in  Brown  v.  Sheldon  State  Bank,  139  Iowa,  89,  !17  N.  W.  289,  on 
set-off  as  being  allowed  where  indebtedness  mutual. 

Cited   in  note    (25   L.R.A.(N.S.)    395)    on  effect  of  immaturity  of  claim  at 
time  of  insolvency  proceedings  upon  right  of  set-off. 
Prior  equities. 

Cited  in  De  Laval  Separator  Co.  v.  Sharpless,  134  Iowa,  31,  111  N.  W.  438, 
holding  the  assignee  of  a  judgment  on  a  replevin  bond  takes  subject  to  any 
equities  of  the  judgment  debtor  against  the  assignor;  Hipwell  v.  National 
Surety  Co.  130  Iowa,  665,  105  N.  W.  318,  holding  an  order  by  a  contractor  to 
pay  a  sum  certain  out  of  money  yet  to  be  earned  operates  only  as  a  transfer 
of  such  an  interest  as  the  maker  has  or  may  acquire  in  the  fund. 

35  L.  R,  A.  381,  LEONARD  v.  OLSON,  99  Iowa,  162,  61  Am.  St.  Rep.  230,  68 

N.  W.  677. 

TV*>eessity  and  sufficiency  of  demand  and  notice  of  dishonor  of  negotiable 
instruments. 

Cited  in  Home  Sav.  Bank  v.  Hosie,  119  Mich.  131,  77  N.  W.  625,  holding  in- 
dorsers  on  demand  note  released  by  delay  of  two  and  a  half  years  in  presenting; 
Harrisburg  Nat.  Bank  v.  Moffit,  3  Dauphin  Co.  Rep.  75,  24  Pa.  Co.  Ct.  118,  holding 
indorser  on  demand  note  discharged  by  delay  of  thirty-three  months  in  present- 
ing. 

Cited  in  footnotes  to  Oakley  v.  Carr,  60  L.  R.  A.  431,  which  holds  notice  of 
dishonor  sufficient  if  sent  to  last  indorser,  who  is  agent  for  collection  only,  by 
first  mail  of  day  following  dishonor :  Hutchison  v.  Crutcher,  37  L.  R.  A.  89, 
which  requires  presentation  of  note  payable  at  insolvent  bank  to  bank  receiver 
administering  at  other  place  in  same  city;  Aebl  v.  Bank  of  Evansville,  68 
L.R.A.  964,  which  holds  that  bank  accepting  check  on  deposit  with  depositor's 
indorsement  discharges  indorser  from  liability  by  failing  to  notify  him  of  non- 
payment for  nearly  a  month  though  bank  waited  in  hope  that  cheek  sent  by 
mail  would  reach  destination. 
Time  for  presentment  and  demand  as  question  for  jury. 

Cited  in  Oley  v.  Miller,  74  Conn.  311,  54  Atl.  744,  holding  it  question  for  jury 
under  court's  instruction  as  to  what  is  reasonable  time  for  presentment  of  non- 
negotiable  note  and  demand  of  payment. 
Liability  for  failure  to  give  notice  of  dishonor. 

Cited  in  footnote  to  Williams  v.  Parks,  56  L.  R.  A.  759,  which  sustains  notary's 
liability  on  bond  for  neglecting  to  give  notice  of  dishonor. 
Necessity   of   presentment   of   demand   notes. 

Cited  in  Harrison  Nat.  Bank  v.  Moffitt,  10  Pa.  Dist.  R.  25,  24  Pa.  Co.  Ct. 
113,  3  Dauphin  Co.  Rep.  75,  holding  the  failure  of  the  payee  of  a  demand  note 
to  make  a  demand  of  payment  from  the  maker  until  a  lapse  of  over  thirty-three 
months  after  the  indorsement  and  delivery  discharges  the  indorser  from  liability; 
Sturdivant  T.  McCorley,  83  Ark.  281,  11  L.R.A.  (N.S.)  828,  103  S.  W.  732,  holding 
the  statute  of  limitations  begins  to  run  immediately  against  a  debt  where  no  time 
of  payment  fixed. 

Cited  in  note  (136  Am.  St.  Rep.  490)  on  limitation  of  actions  on  obligations 
payable  on  or  after  demand. 
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35  L.  R.  A.  385,  HENDERSON  v.  CRESCENT  INS.  CO.  48  La.  Ann.   11 70,   20 

So.  658. 
Insurer's  liability  and  option   to  rebuild. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Peebles'  Hotel  Co.  27  C.  C.  A.  225,  54  U.  S. 
App.  215,  82  Fed.  548,  holding  prorating  clause  in  policy  to  be  without  bearing 
upon  liability  for  failure  to  rebuild  as  agreed;  Providence  Washington  Ins.  Co.  v. 
Board  of  Education,  49  W.  Va.  379,  38  S.  E.  679,  holding  insurer's  waiver  of 
right  to  rebuild  inoperative  to  change  basis  of  estimating  loss. 

Cited  in  footnotes  to  Pennsylvania  Co.  v.  Philadelphia  Contributionship,  57 
L.  R.  A.  510,  which  holds  recovery  not  limited  to  cost  of  replacing  structure 
burned,  where  statute  requires  more  expensive  structure  as  condition  of  re- 
building; Milwaukee  Mechanics'  Ins.  Co.  v.  Russell,  56  L.  R.  A.  159,  which  holds 
void,  condition  giving  insurer  option  to  rebuild  in  case  of  total  loss. 

Cited  in  note  (20  L.R.A.  (N.S.)  961)  on  effect  of  insurer's  election  to  repair 
or  replace  insured  property. 

35  L.  R.  A.  388,  WARREN  v.  WESTBROOK  MFG.  CO.  88  Me.  58,  51  Am.  St. 
Rep.  372,  33  Atl.  665. 

Later  appeal  in  88  Me.  70,  33  Atl.  668. 
l<  iulit.H  in   streams. 

Approved  in  Dyer  v.  Cranston  Print  Works  Co.  22  R.  I.  517,  48  Atl.  791.  re- 
fusing to  limit  opposite  owner  to  use  of  one  half  of  stream  and  permit  peti- 
tioner wantonly  to  waste  half. 

Cited  in  Oakland  Woolen  Co.  v.  Union  Gas  &  Electric  Co.  101  Me.  205.  H.S 
Atl.  915,  on  the  respective  rights  of  the  grantor  and  grantee  of  water  privilege.-;. 
Prescriptive  rights  of  riparian  owners. 

Cited  in  footnote  to  Kray  v.  Muggli,  45  L.  R,  A.  218,  which  denies  prescriptive 
right  of  riparian  owners  to  maintenance  of  dam  after  proprietor  chooses  to 
abandon  it. 

Cited  in  note  (50  L.  R.  A.  840,  841)   on  rights  acquired  in  artificial  condition 
of  body  of  water. 
Equitable    jurisdiction    of    adverse    ripurian    rights. 

Cited  in  Oakland  Woolen  Co.  v.  Union  Gas  &  Electric  Co.  101  Me.  204,  63 
Atl.  915,  holding  equity  properly  has  jurisdiction  of  the  determination  of 
adverse  water  rights. 

35  L.  R.  A.  392,  POTTS  v.  SCHMUCKER,  84  Md.  535,  57  Am.  St.  Rep.  415,  36 

Atl.  592. 
Payment    of   partnership    obligations. 

Cited  in  George  v.  Morrison.  93  Md.  135,  48  Atl.  744,  holding  partnership  not 
entitled  to  payment  of  claim  against  its  insolvent  partner  until  individual  cred- 
itors paid;  Re  Telfer,  106  C.  C.  A.  366,  184  Fed.  226,  holding  that  substantive 
rights  of  creditors  of  partnership  and  of  its  individual  members  is  changed  by 
provisions  of  Bankruptcy  Act. 
Corporate  stock  held  by  agent. 

Cited  in  Tompkins  v.  Sperry.  96  Md.  580,  54  Atl.  254,  holding  that  employees 
or  agents  may  lawfully  hold  corporate  stock  in  own  names  for  employers. 
Identity    of    corporation    and    individual    owning    it. 

Cited  in  Bauernschmidt  v.  Bauernschmidt,  10]  Md.  162,  60  Atl.  437.  holding 
where  one  person  owns  all  the  property  of  a  corporation  the  real  ownership 
will  not  be  divested  by  a  transfer  of  the  property  to  another  corporation  also 
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owned  by  him;   Milbrath  v.   State,   138   Wis.   363,   131   Am.  St.  Rep.   1012,   120 
N.  W.  252,  holding  a  person  charged  with  a  crime  could  not  set  up  that  he  did 
it  in  his  capacity  as  an  officer  of  a  corporation  and  that  the  acts  were  corpo- 
rate acts,  he  controlling  and  dominating  the  corporation. 
Effect   of  banks  acceptance   of   commercial   paper. 

Cited  in  T.  S.  Reed  Grocery  Co.  v.  Canton  Nat.  Bank,  100  Md.  305,  70  L.R.A. 
963,  59  Atl.  716,  holding  that  failure  of  consideration  upon  which  a  draft  is 
made  cannot  be  set  up  to  avoid  the  draft  after  it  has  been  accepted  by  bank 
and  deposited  to  credit  of  payee. 

35  L.  R.  A.  396,  PEOPLE  v.  McCUNE,  14  Utah,  152,  46  Pac.  658. 
What    constitutes   a    village. 

Cited  in  State  ex  rel.  Holland  v.  Lammers,  113  Wis.  414,  89  N.  W.  501,  hold- 
ing that  "village"  means  assemblage  of  houses  less  than  in  cities,  but  with 
greater  population  than  usual  in  rural  districts;  Mikael  v.  Equitable  Se- 
curities Co.  32  Tex.  Civ.  App.  185,  74  S.  W.  67,  holding  a  collection  of  houses, 
consisting  of  residences,  stores  and  a  blacksmith  shop,  where  no  incorporation 
or  platting  of  the  land  into  lots  and  blocks,  was  yet  nevertheless  a  village 
within  the  meaning  of  a  constitutional  provision  determining  what  an  urban 
homestead  consists  in. 
Protection  of  streams  and  -water  supplies. 

Cited  in  footnote  to  Weston  Paper  Co.  v.  Pope,  56  L.  R.  A.  899,  which  sustains 
liability  for  pollution  of  stream  by  discharge  from  strawboard  works,  though 
business  skilfully  conducted. 

Cited  in  notes   (41  L.R.A.  177)   on  statutory  protection  of  water  used  for  sup- 
plying municipality;    (11   L.R.A. (N.S.)    1165)    on  protection  from  pollution   of 
source  of  municipal  water  supply. 
Venue   of   criminal   action. 

Cited  in  Higgins  v.  Brown,  20  Okla.  390,  1  Okla.  Grim.  Rep.  66,  94  Pac.  703, 
holding  an  indictment  for  murder  pending  in  the  district  court  of  a  territory  at 
the  time  of  the  admission  into  the  Union  as  a  state  is  triable  in  the  district  court 
of  the  state  in  the  county  where  the  crime  was  committed. 

35  L.  R.  A.  400,  WEST  PUB.  CO.  v.  LAWYERS'  CO-OP.  PUB.  CO.  25  C.  C.  A. 

648,  51  U.  S.  App.  216,  79  Fed.  756. 
Copyright   infringement. 

Cited  in  West  Pub.  Co.  v.  Edward  Thompson  Co.  169  Fed.  875,  Modified  in 
100  C.  C.  A.  303,  176  Fed.  839,  in  setting  forth  the  history  of  the  copyrights 
in  litigation;  Beauchemin  v.  Cadieux,  Rap.  Jud.  Quebec,  10  B.  R.  281,  on  what 
may  constitute  an  infringement  of  a  copyright;  Frank  Shepard  Co.  v.  Zachary 
P.  Taylor  Pub.  Co.  185  Fed.  944,  holding  that  where  it  is  proven  from  internal 
evidence  that  subsequent  digester  has  made  unfair  use  of  any  part  of  syllabi 
of  his  predecessor,  it  may  be  fairly  presumed  that  he  made  more  than  appeared 
on  face  of  work. 
Relief  against  copyright  Infringement. 

Cited  in  Trow  Directory,  Printing  &  Bookbinding  Co.  v.  Boyd,  97  Fed.  587, 
holding  preliminary  injunction  to  be  awarded  against  infringing  directory  unless 
bond  for  damages  given,  where  petitioner  makes  a  strong  showing;  Edward 
Thompson  Co.  v.  American  Law  Book  Co.  119  Fed.  221,  holding  allegations  of 
infringement  showing  that  results  of  plaintiff's  researches  had  been  incorporated 
in  defendant's  publications,  and  were  so  rewritten  as  to  conceal  fact  that  they 
L.R.A.  Au.  Vol.  IV.  — SO 
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were  copied  sufficient  to  authorize  relief;  Encyclopaedia  Britannica  Co.  v.  Ameri- 
can Newspaper  Asso.  130  Fed.  465,  authorizing  temporary  injunction  restraining 
publications,  where  infringing  portions  are  so  intermingled  with  other  parts 
that  it  is  impossible  to  separate  them:  West  Pub.  Co.  v.  Edward  Thompson 
Co.  100  C.  C.  A.  303,  178  Fed.  839,  Modifying  169  Fed.  833,  refusing  to  awaxd 
an  injunction  for  the  infringement  of  a  copyright  where  complainant  guilty 
of  laches  in  bringing  suit,  although  awarding  damages  for  the  infringement; 
Da  Prato  Statuary  Co.  v.  Guiliani  Statuary  Co.  189  Fed.  P3,  holding  that  in- 
junction may  issue,  where  complainant's  catalogue  contained  2,813  cuts  and 
of  these  18  which  were  legally  copyrighted  were  reproduced  in  defendant's 
catalogue. 
Rig-lit  to  publish  unobjectionable  parts  of  books. 

Cited  in  Colliery  Engineer  Co.  v.  Ewald,  126  Fed.  844,  sustaining  publisher's 
right  to  strike  out  portion  of  books  infringing  other  text  books  and  to  publish 
remainder  in  new  edition. 
A(lu:is,sil»iltty    of    evidence    of    infringement. 

Cited  in  West  Pub.  Co.  v.  Edward  Thompson  Co.  169  Fed.  858,  Modified  in 
100  C.  C.  A.  303,  176  Fed.  839,  holding  in  a  suit  for  the  infringement  of  a  copy- 
right exhibits  calling  attention  to  the  similarity  between  the  two  publications 
were  not  inadmissible  because  of  the  addition  thereto  of  comments  in  the  nature 
of  argument  and  conclusions  which  were  not  admissible  as  evidence. 

35  L.  R.  A.  415,  IRWIN  v.  HESS,  176  Pa.  594,  35  Atl.  217. 
Measure  of  damages  for  expulsion  by  landlord. 

Cited  in  Gallagher  v.  Burke,   13  Pa.  Super.  Ct.  250,  holding  that  measure  of 
damages  for  unlawful  eviction  of  tenant  from  part  of  leasehold  is  difference  in 
rental  value  of  premises  before  eviction  and  after. 
For  tbe  loss  of  a  growing;  crop. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Johnson,  25  Okla.  760,  27  L.R.A.(N.S.) 
882,  107  Pac.  662;  Hunt  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  125  Mo.  App.  265,  103 
S  W.  133, — holding  the  measure  of  damages  for  the  destruction  of  a  growing 
crop  is  its  value  as  it  stood  in  the  field  at  the  time  of  destruction. 

35  L.  R.  A.  417,  HEDIN  v.  MINNEAPOLIS  MEDICAL  &  SURGICAL  INSTI- 
TUTE, 62  Minn.  146,  54  Am.  St.  Rep.  628,  64  N.  W.  158. 
Expression   of   opinion   as   fraud. 

Approved  in  Vilett  v.  Moler,  82  Minn.  17,  84  N.  W.  452,  holding  actionable, 
opinion  falsely  expressed  with  intent  to  defraud,  where  parties  not  on  equal  basis. 

Annotation  in  35  L.  R.  A.  417,  referred  to  particularly  in  Byers  Bros.  v.  Max- 
well, 22  Tex.  Civ.  App.  272,  54  S.  W.  789,  holding  statement  of  mere  opinion  as 
to  value  not  fraud;   Snively  v.  Meixsell,  97  111.  App.  372,  holding  expression  of 
opinion  designedly  false,  fraudulent. 
False    representations. 

Cited  in  Logan  v.  Field,  75  Mo.  App.  601,  holding  physician  liable  to  patient 
for  false  representations  as  to  progress  of  treatment;  Collinson  v.  Jeff  cries,  21 
Tex.  Civ.  App.  655,  54  S.  W.  28,  holding  subscription  to  proposed  college  voidable 
where  based  on  false  representations  as  to  name  and  character;  Ryan  v.  Middle- 
borough  Town  Lands  Co.  106  Ky.  185,  50  S.  W.  13,  holding  representations  re- 
garding future  location  of  business  enterprises  employing  large  numbers  of  men 
not  counterclaim  to  suit  for  nonpayment  of  notes  given  to  cover  purchase  price 
of  lots;  Nelson  v.  Chicago  &  N.  W.  R.  Co.  Ill  Minn.  196,  126  N.  W.  902,  20 
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Ann.  Caa.  748,  holding  that  release  of  claim  for  personal  injuries,  executed  in 
reliance  on  false  representations  of  probability  of  recovery,  made  to  person 
injured  by  employer's  physician,  is  voidable;  McElrath  v.  Electric  Invest.  Co. 
114  Minn.  361,  131  N.  W.  380,  holding  false  representations  that  certain  events 
will  be  brought  about,  if  intended  to  create  belief  that  it  was  the  then  inten- 
tion to  bring  them  about,  may  be  made  basis  of  action  for  fraud  and  deceit; 
Water  Comrs.  v.  Robbins,  82  Conn.  634,  74  Atl.  938,  holding  that  representa- 
tions embodying  results  of  competent,  expert  engineering  investigation,  and 
stated  to  be  approximately  correct  are  to  be  regarded  as  representation  of  fact. 

Cited  in  footnotes  to  Andrews  \.  Jackson,  37  L.  R.  A.  402,  which  holds  false 
representation  that  notes  as  good  as  gold,  actionable;  Simon  v.  Goodyear  Me- 
tallic Rubber  Shoe  Co.  52  L.  R.  A.  745,  which  holds  false  representations  made 
to  procure  contract,  without  knowledge  as  to  their  truth,  ground  for  disamrm- 
ance;  Stackpole  v.  Hancock,  45  L.  R.  A.  814,  which  requires  purchaser  under- 
taking to  inform  vendor  of  valuable  mine  on  land  to  disclose  whole  truth ;  Gus- 
tafson  v.  Rustemeyer,  39  L.  R.  A.  644,  which  holds  naked  assertion  of  value 
of  property,  known  to  be  false,  not  actionable  deceit;  Williams  Transp.  Line  v. 
Darius  Cole  Transp.  Co.  56  L.  R.  A.  939,  which  denies  right  to  rely  on  false 
representations  as  to  speed  of  steamboat,  if  warranty  as  to  speed  inserted  in  con- 
tract; Greenleaf  v.  Gerald,  50  L.  R.  A.  542,  which  holds  subscription  contract 
for  book  containing  subscriber's  portrait  and  biographical  sketch  unenforceable 
when  false  representations  are  made  as  to  number  of  persons  to  be  represented; 
National  Cash  Register  Co.  v.  Townsend,  70  L.R.A.  349,  which  holds  false 
statement  by  one  attempting  to  sell  cash  register  that  its  use  would  save  ex- 
pense of  bookkeeper  and  half  of  one  clerk's  time  not  wrong  for  rescission  of 
contract. 

Cited  in  notes  (37  L.R.A.  604)  on  right  to  rely  on  representations  made  to 
effect  contract,  as  basis  for  charge  of  fraud;  (22  L.R.A. (N.S.)  1211)  on  what 
representations  afford  ground  for  rescinding  sale  of  books  or  defense  to  action 
for  price;  (85  Am.  St.  Rep.  372)  on  liability  for  misrepresentations  indirectly 
made  to  complaining  party. 

Distinguished   in   Curran   v.   Dr.   McLaughlin   Co.   159   111.   App.   531,   holding 
that   person  who  buys  electric  belt  cannot  recover   against   dealer  in   them  for 
false  representations  because  belt  did  not  effect  cure. 
Election   of  remedies   for   deceit. 

Cited  in  Neibuhr  v.  Gage,  99  Minn.  155,  108  N.  W.  884,  holding  defrauded 
party  may  rescind  contract  or  allow  it  to  stand  and  sue  for  damages. 

35  L.  R.  A.  442,  CHURCHILL  v.  BEETHE.  48  Neb.  87,  66  N.  W.  992. 

Subsequent  action  to  enjoin  construction  of  culvert  in  Fokenga  v.  Churchill,  2 
Neb.   (Unof.)   306,  96  N.  W.  143. 
Or:i  i  n:ijie   or   flow    of  surface   waters. 

Cited  in  Todd  v.  York  County,  72  Neb.  219,  66  L.R.A.  562,  100  N.  W.  299. 
on  right  of  owner  to  protect  his  land  from  surface  water. 

Cited  in  footnotes  to  Franklin  v.  Durgee,  58  L.  R.  A.  112,  which  denies  right 
to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its  injury: 
Brandenberg  v.  Zeigler,  55  L.  R.  A.  414,  which  denies  owner's  right  to  drain 
surface  water  from  pond  on  neighbor's  land  by  cutting  through  natural  rim  of 
basin;  Garland  v.  Aurin.  48  L.  R.  A.  862,  which  denies  right  of  city  lot  owner 
to  prevent  natural  flow  of  surface  water  from  higher  ground  by  raising  surface 
of  own  land;  Todd  v.  York  County,  66  L.R.A.  561,  which  holds  that  owner's 
right  to  discharge  surface  water  from  premises  does  not  permit  him  to  collect 
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it  in  volume  and  by  means  of  artificial  channel  discharge  it  on  another's  land 
contrary  to  natural  course  of  drainage;  Baldwin  v.  Ohio  Township,  67  L.R.A. 
642,  which  sustains  right  of  one  through  whose  lands  natural  water  course 
flows  to  accumulate  surface  waters  in  such  stream  as  against  lower  riparian 
owner;  Ginter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which  holds  owners  of 
improved  property  adjacent  to  sewer  required  to  connect  gutters  and  spouts  on 
buildings  therewith  as  against  owners  of  premises  adjoining  alley  on  which 
water  otherwise  falls. 
Damages  caused  by  surface  water. 

Cited  in  Blunck  v.  Chicago  A  N.  W.  R.  Co.  142  Iowa,  154,  120  N.  W.  737, 
holding  an  action  for  damage  from  surface  water  caused  by  the  construction 
of  a  railroad  would  not  lie,  such  damages  being  a  part  of  the  original  injury 
on  the  condemnation  of  the  land;  Dennis  v.  Osborn,  75  Kan.  560,  89  Pac.  925. 
refusing  to  enjoin  the  construction  of  a  culvert  which  would,  allow  surface 
water  to  take  its  natural  course,  it  being  necessary  to  protection  of  highway. 

Distinguished  in  Roe  v.  Howard  County,  75  Neb.  457,  5  L.R.A.(N.S.)  837, 
106  N.  W.  587,  holding  county  liable  for  damages  where  commissioners  divert 
surface  water  and  carry  it  along  highway  for  a  mile  and  cast  it  onto  plaintiff's 
land. 

35  L.  R.  A.  444,  AUSTIN  v.  TECUMSEH  NAT.  BANK,  49  Neb.  412,  59  Am.  St. 

Rep.  543,  68  N.  W.  628. 
Liability  of  corporation   for   obligations  of   predecessor. 

Cited  in  Tecumseh  Nat.  Bank  v.  Saunders,  50  Neb.  522,  70  N.  W.  42,  51  Neb. 
801,  71  N.  W.  779,  and  Buerstetta  v.  Tecumseh  Nat.  Bank,  57  Neb.  506,  77  X.  \\  . 
1094,  holding  bank  not  liable  for  obligation  of  predecessor:  Goldmark  v.  M;iu 
nolia  Metal  Co.  28  App.  Div.  268,  51  N.  Y.  Supp.  68,  sustaining  attachment 
against  new  corporation  for  debts  of  pre-existing  corporation;  Ziemer  v.  C.  G. 
Bretting  Mfg.  Co.  147  Wis.  256,  133  N.  W.  139,  Ann.  Cas.  1912D,  1275,  hold- 
ing that  where  copartners  transform  themselves  into  corporation  to  which  prop- 
erty is  transferred  in  exchange  for  shares  of  stock,  there  may  be  either  express 
or  implied  assumption  by  corporation  of  prior  liabilities;  Byrne  &  H.  Dry 
Goods  Co.  v.  Willis-Dunn  Co.  23  S.  D.  230,  29  L.R.A. (N.S.)  595,  121  N.  W.  020, 
holding  that  corporation  which  continues  business  of  insolvent  partnership 
is  not  in  absence  of  fraud  liable  for  its  debts;  Baker  Furniture  Co.  T.  Hall.  7fl 
Xeb.  91,  107  N.  W.  117,  on  the  liability  of  a  newly  organized  corporation  for 
the  debts  of  the  one  whose  business  it  takes  over:  Douglas  Printing  Co.  v. 
Over,  69  Xeb..  328,  95  N.  W.  656,  holding  a  corporation  organized  to  take  over 
the  assets  and  continuing  the  business  of  an  old  corporation  is  liable  for  the 
debts  of  the  old  corporation ;  Curtis  Jones  &  Co.  v.  Smelter  Xat.  Bank,  43  Colo. 
397,  96  Pac.  172,  holding  a  corporation  presumptively  liable  for  the  pre-exist- 
ing debts  of  the  business  which  was  conducted  by  the  president  of  the  corpora- 
tion individually  and  who  transferred  the  business  to  the  corporation  in  ex- 
change for  stock  the  business  being  continued  as  that  of  the  corporation. 

Cited  in  footnote  to  Capital  Traction  Co.  v.  Offutt,  53  L.  R.  A.  390,  which 
denies  liability  of  street  railway  company  for  debts  of  other  company  whose 
property  and  franchises  bought. 

Cited  in  notes  (11  L.R.A.(N.S-)  1127,  1132)  on  effect  of  consolidation, 
merger,  or  absorption  of  corporation,  on  unsecured  liabilities,  in  absence  of 
statutory  or  contract  provision;  (29  L.R.A.  (X.S.)  590)  on  liability  of  corpora- 
tion formed  by  firm,  partnership,  or  association  for  debts  of  old  concern  in. 
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absence  of  express  assumption  or  fraud;    (89   Am.  St.  Rep.  647)    on  effect  of 
consolidation    of    corporations. 

Distinguished  in  Chase  v.  Michigan  Teleph.  Co.  121  Mich.  634,  80  N.  W.  717, 
holding  corporation  acquiring  property  and  franchises  of  another  not  liable  for 
seller's  debts. 

35  L.  R.  A.  447,  Re  KEYMER,  148  N.  Y.  219,  42  N.  E.  667. 
Civil    service    law. 

Cited  in  People  ex  rel.  Hamilton  v.  Stratton,  79  App.  Div.  153,  80  N.  Y.  Supp. 
269,  sustaining  delegation  to  examining  board  of  duty  of  ascertainment  of  fitness 
for  appointment;  People  ex  rel.  Akin  v.  Kipley,  171  111.  64,  41  L.  R.  A.  782,  foot- 
note p.  775,  49  N.  E.  229,  sustaining  Illinois  civil  service  law,  but  holding  void, 
ordinance  attempting  to  change  certain  subordinate  officers  to  exempt  class; 
People  ex  rel.  McClelland  v.  Roberts,  148  N.  Y.  367,  31  L.  R.  A.  401,  42  N.  E. 
1082,  holding  officer's  constitutional  power  of  appointment  subject  to  provision  for 
appointments  according  to  merit,  as  found  by  competitive  examination;  People 
ex  rel.  Sweet  v.  Lyman,  30  App.  Div.  141,  50  N.  Y.  Supp.  444  (dissenting  opinion), 
majority  sustaining  board's  authority  to  decline  to  make  probationary  appoint- 
ment absolute,  although  it  cannot  "remove"  appointee;  Re  Simons,  145  App. 
Div.  477,  130  N.  Y.  Supp.  306,  holding  that  exercise  of  discretion  by  legis- 
lature in  pursuance  of  constitution  will  not  be  disturbed  by  courts  unless  dis- 
cretion has  been  so  abused  as  to  show  beyond  all  reasonable  controversy  de- 
liberate violation  of  intent  of  constitution. 

Cited    in   note    (79   Am.   St.   Rep.   563)    on   constitutionality   of   civil   service 
laws. 
Preference    of    veterans. 

Cited  in  People  ex  rel.  Van  Petten  v.  Cobb,  13  App.  Div.  58,  43  N.  Y.  Supp.  120, 
denying  power  to  strike  veteran  from  list  of  eligibles,  for  age  or  condition;  Re 
Stutzbach,  62  App.  Div.  222,  70  N.  Y.  Supp.  901,  holding  that  veteran's  preference 
extends  to  retention  in  employment;  People  ex  rel.  Mesick  v.  Scannell,  63  App. 
Div.  247,  71  N.  Y.  Supp.  383,  denying  that  veteran  is  to  be  promoted,  irrespective 
.of  comparative  fitness;  People  ex  rel.  Drake  v.  Syracuse,  26  Misc.  529,  57  N.  Y. 
Supp.  617,  holding  proviso  for  preference  of  veterans  irrespective  of  standing  on 
eligibility  list  not  destructive  of  principle  of  competition  among  two  or  more 
veterans  there  listed ;  Re  Jones  v.  Willcox,  80  App.  Div.  175,  80  N.  Y.  Supp.  420. 
denying  legislature's  power  to  create  presumption  of  veteran's  qualification  with 
out  examination;  Wood  v.  Philadelphia,  17  Pa.  Dist.  R.  1027,  holding  an  act 
excepting  honorably  discharged  veterans,  their  widows  and  children  from  the 
burdens  imposed  upon  other  applicants  for  public  positions  in  service  of  city 
was  unconstitutional;  State  v.  Whitcom,  122  Wis.  124,  99  N.  W.  468,  holding 
a  law  requiring  peddlers  to  obtain  state  licenses,  which  exempts  from  so  doing 
honorably  discharged  soldiers  of  the  Civil  war  is  unconstitutional. 

Cited  in  footnote  to  Goodrich  v.  Mitchell,  64  L.  R.  A.  945,  which  sustains 
statute  giving  preference  to  honorably  discharge  soldiers  and  sailors. 

Cited  in  notes  (10  L.R.A.  (N.S.)  826),  on  validity  of  statute  giving  veterans 
preference  in  appointment  to  office;  (117  Am.  St.  Rep.  898)  on  power  to  confer 
exemptions  or  benefits  in  consideration  of  past  services. 

Distinguished  in  Re  Stutzbach,  168  N.  Y.  421,  61  N.  E.  697,  holding  removal  of 
veteran  employed  in  finance  department  of  city  to  reduce  expenses,  illegal  under 
civil  service  act. 
Effect  of  adoption  of  Constitution. 

Cited  in  Chittenden  v.  Wurster,  152  N.  Y.  355,  37  L.  R.  A.  812,  footnote  p.  809, 
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40  X.  E.  857,  holding  constitutional  provision  for  ascertaining  fitness  for  office, 
so  far  as  practicable,  by  competitive  examinations  not  self-executing;   People  ex 
rel.  Sweet  v.  Lyman,  157  N.  Y.  375,  52  N.  E.  132,  holding  civil  service  statutes 
and  rule  not  repealed  by  adoption  of  civil  service  clause  in  constitution. 
Unequal    privileges. 

Cited  in  State  v.  Garbroski,  111  Iowa,  501,  56  L.  R,  A.  572,  82  Am.  St.  Rep. 
524,  82  N.  W.  959,  and  State  v.  Shedroi,  75  Vt.  284,  63  L.  R,  A.  181,  98  Am.  St. 
Rep.  825,  54  Atl.  1081,  holding  exemption  of  honorably  discharged  soldiers  from 
provision  of  statute  requiring  peddlers  to  pay  license  tax,  void;  Adams  v. 
Standard  Oil  Co.  97  Miss.  905,  53  So.  692,  holding  that  statute  in  so  far  as  it 
attempts  to  create  class  of  Confederate  soldiers  and  exempt  them  from  privi- 
lege tax  is  not  constitutional  classification;  Carr  v.  State,  175  Ind.  205,  32 
L.R.A.  (N.S.)  1200,  93  X.  E.  1071  (dissenting  opinion),  on  validity  of  statute 
that  exempts  baseball  playing  from  operation  of  Sunday  laws;  Com.  v.  Hana. 
195  Mass.  267,  11  L.R.A.  (X.S.)  803,  122  Am.  St.  Rep.  251,  81  N.  E.  149,  11 
Ann.  Cas.  514,  holding  a  provision  of  an  act  authorizing  the  granting  of 
peddlers  licenses  to  persons  of  seventy  years  of  age  and  upwards  without  pay- 
ment of  a  fee  was  unconstitutional. 
Remedy  for  refusal  to  appoint. 

Cited  in  People  ex  rel.  Drake  v.  Syracuse,  26  Misc.  532,  57  N.  Y.  Supp.  617, 
holding  that  mandamus  lies  to  compel  council  and  board  to  ascertain  person 
eligible  for  appointment;  People  ex  rel.  Mullen  v.  Sheffield,  24  App.  Div.  217.  4S 
N.  Y.  Supp.  796,  holding  veteran  not  entitled  to  compel  cancelation  of  appoint- 
ment of  assistant  fire  department  foreman  because  of  failure  of  civil  service  com- 
missioners to  report  his  name  to  appointing  power. 
Jurisdiction  in  civil  service  matters. 

Cited  in  Chittenden  v.  Wurster,  14  App.  Div.  489,  43  N.  Y.  Supp.  1035,  sus- 
taining jurisdiction  of  courts  to  declare  void,  decision  of  administrative  officers 
as  to  practicability  of  examination;  Rathbone  v.  Wirth,  150  N.  Y.  496,  34  L.  R, 
A.  421,  45  N.  E.  15,  sustaining  court's  power  to  pass  on  legislative  determination 
as  to  age  qualifications. 
Reference  to  convention  journals. 

Cited  in  Goedel  v.  Palmer,  15  App.  Div.  89,  44  N.  Y.  Supp.  301,  sustaining 
reference  to  convention  journals  for  purpose  of  insertion  of  particular  provision  in 
Constitution;  Sherrill  v.  O'Brien,  188  N.  Y.  204,  117  Am.  St.  Rep.  841,  81  N. 
E.  124,  on  it  being  proper  to  look  to  the  proceedings  of  a  constitutional  con- 
vention in  the  construing  of  the  constitution. 

35  L.  R,  A.  449,  TULLIS  v.  RAXKIN,  6  N.  D.  44,  66  Am.  St.  Rep.  586,  68  N.  W. 

187. 
Admissibility   of   opinions   of   physician. 

Cited  in  Chicago  v.  Didier,  227  111.  579,  81  N.  E.  698,  holding  a  physician 
might  give  an  opinion  that  the  physical  condition  of  a  person  is  the  result  of 
an  injury  which  is  not  disputed. 

36  L.  R.  A.  451,  HARTZELL  v.  VIGEN,  6  X.  D.  117,  66  Am.  St.  Rep.  589,  09  X. 

W.  203. 
Validity  of  attachment  as  affecting:  jurisdiction. 

Cited  in  Ireland  v.  Adair,  12  N.  D.  33,  102  Am.  St.  Rep.  561,  94  X.  W.  766, 
on  the  invalidity  of  an  attachment  as  affecting  the  jurisdiction  of  the  court. 
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35  L.  R.  A.  464,  CITIZENS'  XAT.  BANK  v.  WILLIAMS,  174  Pa.  66,  34  Atl.  303. 
Alteration    of    instruments. 

Cited  in  Shiffer  v.  Hosier,  225  Pa.  559,  24  L.R.A.(N.S.)  1159,  74  Atl.  426, 
17  Ann.  Cas.  706,  holding  the  addition  of  the  name  of  a  witness  to  an  instru- 
ment without  the  knowledge  or  consent  of  the  obligors  is  a  material  alteration; 
Com.  v.  Carl,  12  Pa.  Dist.  R.  761,  29  Pa.  Co.  Ct.  52,  holding  a  change  of  the 
time  fixed  for  stay  of  execution  in  a  bond  without  the  knowledge  or  consent 
of  the  sureties  is  such  a  material  alteration  as  discharges  them  from  liability ; 
Bunnell  v.  Kintner,  27  Pa.  Super.  Ct.  610,  on  alterations  on  face  of  instrument 
as  how  affecting  its  admissibility  in  evidence. 

Cited  in  footnotes  to  Walsh  v.  Hunt,  39  L.  R.  A.  697,  which  holds  instrument 
not  avoided  by  agent's  unauthorized  alteration;  Foxvvorthy  v.  Colby,  62  L.  R.  A. 
393,  which  holds  unauthorized  insertion  of  word  "gold"  before  word  "dollars"  in 
instrument,  material  alteration. 
Promissory    notes. 

Followed  without  discussion  in  Citizens'  Nat.  Bank  v.  Williams,  174  Pa.  73,  34 
Atl.  304. 

Cited  in  Alexander  v.  Buckwalter,  18  Lane.  L.  Rev.  238,  8  Del.  Co.  Rep.  76,  17 
Pa.  Super.  Ct.  141,  Affirming  17  Lane.  L.  Rev.  367,  denying  validity  of  note  altered 
by  making  payable  "to  bearer,"  instead  of  "to  order;"  Richardson  v.  Fellner,  9 
Okla.  521,  60  Pac.  270,  holding  promissory  note  vitiated  by  alteration  which  varies 
legal  effect,  and  referring  particularly  to  annotation  in  35  L.  R.  A.  464; 
Young  v.  Baker,  29  Ind.  App.  138,  64  N.  E.  54,  holding  note  is  ren- 
dered invalid  by  unauthorized  insertion  in  blank  spaces  of  name  and  location  of 
bank  where  note  payable;  Button's  Estate,  205  Pa.  246,  54  Atl.  903,  holding  in- 
terlineation in  note,  of  words  "to  be  held  until  after  my  death,"  does  not  invali- 
date note  where  evidence  shows  that  deceased  signed  and  stepson  prepared  note, 
that  maker  was  intelligent  and  competent  to  do  business  and  had  note  in  her  pos- 
session, and  was  actually  indebted  for  amount  of  it;  Kepperling's  Estate,  21 
Lane.  L.  Rev.  47,  holding  that  striking  out  of  words  "we  or  either  of  us"  and 
insertion  of  word  "I"  in  printed  form  of  note  does  not  render  note  void; 
Button's  Estate,  9  Bel.  Co.  Rep.  2,  holding  that  where  note  contains  inter- 
lineations it  is  incumbent  upon  holder  to  show  that  interlineations  were 
honestly  made:  Hewett  v.  Hughes,  39  Pittsb.  L.  J.  N.  S.  346,  to  the  point  that 
where  there  are  apparent  material  alterations  in  note  holder  must  show  that 
they  were  made  before  execution  or  ratified;  Cornog  v.  Wilson,  231  Pa.  284, 
80  Atl.  174,  holding  that  holder  of  note  has  burden  of  proving  that  apparent 
alteration  of  date  was  made  before  execution  of  note. 

Cited  in  footnotes  to  Brown  v.  Johnson  Bros.  51  L.  R.  A.  403,  which  holds 
maker  released  by  payee's  addition  of  name  of  other  person  as  comaker;  Rochford 
v.  McGee,  61  L.  R.  A.  335,  which  holds  removal  of  note  written  below  perforated 
line  on  application  for  insurance,  material  alteration  rendering  it  void;  Bank  of 
Herington  v.  Wangerin.  59  L.  R.  A.  717,  which  denies  liability  of  maker  to  in- 
nocent holder  of  note  fraudulently  raised  after  delivery;  Smith  v.  Willing,  68 
L.R.A.  940,  which  denies  authority  of  holder  of  note  to  insert  name  of  payee 
where  no  space  is  left  for  such  name. 

Cited  in  notes  (21  L.R.A.  (N.S.)  402)  on  duty  to  see  spaces  on  commercial 
paper  are  filled  so  as  to  prevent  raising;  (29  L.R.A. (N.S.)  392)  on  circum- 
stances sufficient  to  put  purchaser  of  negotiable  paper  on  inquiry. 
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35  L.  R,  A.  471,  NEWMAN  v.  KING,  54  Ohio  St.  273,  56  Am.  St.  Rep.  705,  43  N. 

E.  683. 
Effect  of  alteration  of   instrument. 

Cited  in  Merchants  Nat.  Bank  v.  Baltimore,  C.  &  R.  S.  B.  Co.  102  Md.  582, 
63  Atl.  108,  holding  unauthorized  alterations  in  the  dates  of  bills  of  lading 
rendered  them  void. 

Cited  in  footnotes  to  Rochford  v.  McGee,  61  L.  R.  A.  335,  which  holds  removal 
of  note  written  below  perforated  line  on  application  for  insurance,  material  alter- 
ation rendering  it  void;  Brown  v.  Johnson  Bros.  51  L.  R.  A.  403,  which  holds 
maker  released  by  payee's  addition  of  name  of  other  person  as  comaker ;  Fox- 
worthy  v.  Colby,  62  L.  R.  A.  393,  which  holds  unauthorized  insertion  of  word 
"gold"  before  word  "dollars"  in  instrument,  material  alteration. 

Cited   in   notes    (86   Am.   St.   Rep.   117,   122,    133)    on   effect   of   unauthorized 
alteration   of  written   instruments;     (39   L.R.A. (N.S. )    106)    on   presumption   as 
to  time  of  alteration  in  instrument  and  its  effect  on  burden  of  proof. 
Materiality   of  alteration   of   note. 

Cited  in  Richardson  v.  Fellner,  9  Okla.  521,  60  Pac.  270,  holding  alteration 
affecting  legal  effect  of  note,  material;  Carlile  v.  Lamb,  16  Ohio  C.  C.  583,  9 
Ohio  C.  D.  73,  holding  that  insertion  by  payee  of  words  "or  order"  making 
note  negotiable  is  immaterial  on  enforcement  of  note  between  original  parties ; 
Hoffman  v.  Wiedeman  Brewing  Co.  31  Ohio  C.  C.  610,  holding  that  time  of  ma- 
turity of  note,  or  manner  of  payment,  are  material  parts  thereof. 

Cited  in  notes  (86  Am.  St.  Rep.  99;  32  L.R.A.(N.S.)  516,  518) — on  altera- 
tion of  date  of  note. 

Distinguished  in  Carlile  v.  Lamb,  16  Ohio  C.  C.  583,  holding  alteration  affecting 
negotiability  immaterial  where  note  not  negotiated;  Taylor  v.  Acorn,  1  Ind.  Terr. 
442,  45  S.  W.  130,  holding  signing  of  promissory  note  by  additional  maker,  imma- 
terial alteration. 
Extension  of  payment  an  affecting:  guaranty. 

Distinguished  in  Cambria  Iron  Co.  v.  Keynes,  56  Ohio  St.  511,  47  N.  E.  548, 
holding  extension  of  credit  by  two  months,  within  guaranty  of  "ultimate  pay- 
ment." 

35  L.  R.  A.  474,  MEYER  v.  KING,  72  Miss.  1,  16  So.  245. 
Proximate  cause  of  injury  or  death. 

Cited  in  Alabama  &  V.  R.  Co.  v.  Rooks,  78  Miss.  97,  28  So.  821,  holding  allow- 
ing cars  of  cottonseed  oil  to  escape  from  train  and  spill  oil,  which  flowed  into 
pasture,  where  it  stood  several  days,  not  proximate  cause  of  injury  of  cows  drink- 
ing same;  Koch  v.  Fox,  71  App.  Div.  300,  75  N.  Y.  Supp.  913,  holding  failure  to 
build  covering  over  walk  not  proximate  cause  of  death  of  one  from  pneumonia, 
brought  on  by  jumping  into  river,  motive  for  which  act  not  shown,  and  where  evi- 
dence shows  that  decedent  had  been  injured  by  fall  of  brick  upon  his  head  and 
that  afterwards  he  was  insane  at  times. 

Cited  in  footnote  to  People  v.  Lewis,  45  L.  R.  A.  783,  which  holds  suicide  of 
person  mortally  wounded  will  not  relieve  assailant  from  guilt  of  manslaughter. 

Cited  in  note    (9  L.R.A. (N.S.)    346  )    on  proximate  cause  of  injury. 

Distinguished  in  Wise  v.  Morgan,  101  Tenn.  279,  44  L.  R.  A.  552,  footnote  p. 
548.  48  S.  W.  971,  holding  druggist's  neglect  to  label  poison,  proximate  cause  of 
death  of  child  taking  same  from  mantel,  where  innocently  left  by  parent. 
Liability  of  manufacturer  or  seller  of  dangerous  article. 

Cited  in  footnote  to  Huset  v.  J.  I.  Case  Threshing  Mach.  Co.  61  L.  R.  A,  303, 
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which  holds  manufacturer  supplying  dangerous  machine  to  another,  without  no- 
tice of  dangerous  character,  liable  for  injury  to  vendee's  employee. 

—  Drugs. 

Cited  in  footnotes  to  Gibson  v.  Torbert,  56  L.  R,  A.  98,  which  denies  liability  of 
druggist  for  failure  to  instruct  person  of  age  of  discretion  as  to  safe  method  of 
handling  phosphorus;  West  v.  Emanuel,  53  L.  R.  A.  329,  which  denies  druggist's 
negligence  in  selling  patent  medicine  without  analyzing  contents;  Smith  v.  Mid- 
dleton,  56  L.  R.  A.  484,  which  holds  druggist  liable  for  punitive  damages  for  filling 
order  for  calomel  tablets  with  morphine,  without  giving  notice  of  fact;  Burgess 
v.  Sims  Drug  Co.  54  L.  R.  A.  364,  which  holds  druggist  liable  for  injury  by  pre- 
scription negligently  put  up  by  registered  pharmacist  employed  by  him. 

Cited  in  note    (9   L.R.A.(N.S.)    344,   382)    on  private  action  for  violation  of 
statute  regulating  sales  of  poison. 
Sufficiency   of  allegations  of   negligence. 

Cited  in  note    (59  L.  R.  A.  275)   on  sufficiency  of  general  allegations  of  negli- 
gence. 
Evidence    of    decedent's    contributory    negligence. 

Cited  in  footnotes  to  Georgia  R.  &  Bkg.  Co.  v.  Fitzgerald,  49  L.  R.  A.  175, 
which  holds  evidence  of  admission  by  person  injured  that  injury  due  to  accident 
admissible  against  his  widow;  Helman  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  41  L. 
R.  A.  860,  which  holds  admissible,  declarations  of  plaintiff's  intestate  tending  to 
show  injury  due  to  his  own  negligence. 
Intoxication  as  affecting  negligence. 

Cited  in  note  (40  L.  R.  A.  132)   on  intoxication  as  affecting  negligence. 
Parents'    action    for    wrongful    death. 

Cited  in  White  v.  Louisville,  N.  0.  &  T.  R.  Co.  72  Miss.  16,  16  So.  248,  holding 
that  parents'  right  to  recover  for  death  of  child  through  negligence  of  railroad 
company  depends  on  whether  child,  if  surviving,  had  right  of  action. 

Cited  in  footnote  to  Brink  v.  Wabash  R.  Co.  53  L.  R.  A.  811,  which  denies  right 
to  recover  for  nonperformance  of  contract  to  support  parent  through  negligent 
killing  of  son. 

35  L.  R.  A.  477,  HARRINGTON  v.  CRAWFORD,  136  Mo.  467,  58  Am.  St.  Rep. 

653,  38  S.  W.  80. 
Validity  of  indemnity  bond. 

Cited  in  Johnson  v.  Ragsdale,  73  Mo.  App.  596,  holding  bond  to  indemnify  con- 
stable for  refusing  to  permit  debtor's  selection  of  exempt  property,  void ;  Smith  ex 
rel,  McElhaney  v.  Rogers,  99  Mo.  App.  261,  73  S.  W.  243,  sustaining  bond  to  con- 
stable to  indemnify  him  against  loss  in  levying  attachment;  James  v.  Pepper, 
10  Ga.  App.  269,  73  S.  E.  407,  holding  that  any  agreement  of  levying  officer, 
affecting  disposition  of  property,  is  contrary  to  public  policy,  if  it  tends  to  de- 
feat legitimate  result  of  legal  proceeding  of  which  levy  forms  part. 

Cited  in  notes  (86  Am.  St.  Rep.  557)  on  indemnity  to  sheriffs;  (89  Am.  St. 
Rep.  418)  on  sheriff's  right  to  indemnity  while  executing  civil  process. 

35  L.  R.  A.  480,  McCULLUM  v.  BOUGHTON,  132  Mo.  601,  30  S.  W.  1028,  33  S. 

W.  476,  34  S.  W.  480. 
Liability  of  married  -women   as   surety   or  guarantor. 

Cited  in  Johnson  v.  Franklin  Bank,  173  Mo.  179,  73  S.  W.  191,  holding  that 
mortgage  of  wife's  property  to  secure  husband's  debt  makes  her  surety  only; 
White  v.  Smith,  174  Mo.  204,  73  S.  W.  610,  holding  wife  liable  only  as  surety  for 
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husband's  debt  on  security  covering  his  and  her  separate  estates,  for  money 
in  improving  husband's  land  only. 

Cited  in  footnote  to  Kitchen  v.  Chapin,  57  L.  R.  A.  914,  which  holds  married 
woman  liable  on  her  guaranty  of  note  owned  by  her  and  payable  to  her  order. 
Husband's  power  to  bind  wife. 

Cited  in  Stubblefield  v.  McAuliff,  20  Wash.  449,  55  Pac.  637,  holding  payment 
by  husband  upon  note  secured  by  joint  mortgage  upon  community  realty  ineffec- 
tive to  extend  time  of  limitations  against  wife;  Spurlock  v.  Dornan,  382  Mo. 
248,  81  S.  W.  412,  holding  that  the  husband  could  not  bind  the  estate  of  tin- 
wife  by  accepting  the  award  of  damages  for  establishing  a  cartway  through 
her  land. 
Release  of  land  from  encumbrance. 

Cited  in  Bruegge  v.  Bedard,  89  Mo.  App.  553,  holding  land  covered  by  surety's 
deed  of  trust  released  only  by  payment  of  debt. 
Errors  to  be  considered  on  appeal. 

Cited  in  Keaton  v.  Keaton,  74  Mo.  App.  177,  refusing  to  consider  exceptions  not 
preserved    by    filing    motion    for    new    trial    within    time    prescribed;    Troll    v. 
Spencer,  238  Mo.  94,   141   S.  W.  855,  holding  that  no  error  can  be  predi<-:U 
upon  giving  or  refusing  instructions  in  equity  case. 
Answers  converting-  case  into  suit  in  equity. 

Cited  in  Ridgeway  v.  Herbert,  150  Mo.  612,  73  Am.  St.  Rep.  464,  51  S.  W.  1040. 
and  Lewis  v.  Rhodes,  150  Mo.  501,  52  S.  W.  11,  holding  that  answer  admitting 
legal  cause  and  setting  up  equitable  avoidance  creates  suit  in  equity:  \Yithers 
v.  Kansas  City  Suburban  Belt  R.  Co.  226  Mo.  397,  126  S.  W.  432,  holding  that 
where  answer  to  case  at  law  sets  up  equitable  matter  in  pais,  entitling  defend- 
ant to  affirmative  relief,  action  is  converted  from  one  at  law  to  one  in  equity  : 
Shaffer  v.  Detie,  191  Mo.  388,  90  S.  W.  131,  holding  that  where  an  equitable 
defense  is  interposed  and  affirmative  equitable  relief  demanded,  the  case  be- 
comes a  suit  in  equity. 
Retention  of  snit  in  equity. 

Cited  in  Miller  v.  St.  Louis  &  K.  C.  R.  Co.  162  Mo.  434,  63  S.  W.  85,  denying 
power  of  equity  court  to  retain  case  to  try  purely  legal  issues;  Potter  v. 
Whitten,  161  Mo.  App.  129,  142  S.  W.  453,  holding  that  when  court  of  equity 
has  once  acquired  jurisdiction  for  one  purpose,  it  will  retain  jurisdiction  for  all 
purposes. 

35  L.  R.  A.  489,  BARKER  v.  CENTRAL  PARK,  N.  &  E.  RIVER  R.  CO.  151  N.  Y. 

237,  56  Am.  St.  Rep.  626,  45  N.  E.  550. 
Reasonableness    as    question    for    court. 

Cited  in  Chittenden  v.  Wurster,  14  App.  Div.  496,  43  N.  Y.  Supp.  1035,  holding 
question  whether  or  not  competitive  examination  practicable  as  to  particular 
place,  for  court;  Pullman  Car  Co.  v.  Krauss,  145  Ala.  402,  4  L.R.A.  (X.S.)  100, 
40  So.  398,  8  Ann.  Cas.  218,  holding  that  the  reasonableness  of  any  regulation 
or  rule  of  a  carrier  is  a  question  of  law  for  the  court. 
~VV  hat  railway  regulations  are  reasonable. 

Cited  in  Muldowney  v.  Pittsburgh  &  B.  Traction  Co.  29  Pittsb.  L.  J.  N.  S.  159, 
8  Pa.  Super.  Ct.  338,  43  W.  X.  C.  53,  sustaining  regulation  of  traction  company 
that  conductors  give  change  to  amount  of  $2  ;  Jenkins  v.  Brooklyn  Heights  R.  Co. 
29  App.  Div.  11,  51  N.  Y.  Supp.  216,  holding  railway  regulation  making  transfer 
void  if  not  used  within  ten  minutes,  irrespective  of  condition  of  cars,  void  ;  Mont- 
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gomery  v.  Buffalo  R.  Co.  165  N.  Y.  141,  58  N.  E.  770,  Affirming  24  App.  Div.  456, 
48  N.  Y.  Supp.  849,  sustaining  street  railway's  regulation  that  passengers  shall 
not  ride  on  platforms;  Weber  v.  Rochester  &  E.  R.  Co.  145  App.  Div.  92,  129 
N.  Y.  Supp.  304,  holding  that  rule  of  street  car  company  requiring  hour  to  be 
punched  on  transfer  was  reasonable;  Wynn  v.  Georgia  R.  &  Electric  Co.  6  Ga. 
App.  79,  64  S.  E.  278;  Burge  v.  Georgia  R.  &  Electric  Co.  133  Ga.  427,  65  S.  E. 
879,  18  Ann.  Cas.  42, — holding  that  the  rule  that  a  conductor  on  a  street  car 
is  not  bound  to  furnish  change  to  passengers  in  a  greater  amount  than  two 
dollars,  is  reasonable;  Funderburg  v.  Augusta  &  A.  R.  Co.  81  S.  C.  144,  21 
L.R.A.(N.S.)  870,  61  S.  E.  1075,  holding  same  as  to  rule  providing  that  con- 
ductors should  not  give  change  for  a  single  fare,  in  an  amount  larger  than 
$1.95;  Knoxville  Traction  Co.  v.  Wilkerson,  117  Tenn.  487,  9  L.R.A.(N.S.) 
581,  99  S.  W.  992,  10  Ann.  Cas.  641,  holding  same  as  to  rule  requiring  con- 
ductors to  change  five  dollar  bills  in  securing  fares;  Ketchum  v.  New  York  City 
R.  Co.  118  App.  Div.  249,  103  X.  Y.  Supp.  486,  sustaining  a  rule  that  a  pas- 
senger entitled  to  a  transfer  must  demand  the  same  at  the  time  he  pays  his 
fare. 

Cited  in  note  (31  L.R,A.(N.S.)  868)  on  what  is  a  reasonable  sum  which  may 
be  tendered  in  payment  of  fare. 

Distinguished  in  Charbonneau  v.  Nassau  Electric  R.  Co.  123   App.  Div.  535, 
108  N.  Y.  Supp.  105,  holding  that  a  regulation  requiring  transfers  to  be  taken 
to  the  first  connecting  line,  was  unreasonable  but  they  should  be  taken  to  the 
most  convenient  one. 
Necessity   of   notice  to   passenger. 

Cited  in  Curry  v.  Nassau  Electric  R.  Co.  126  App.  Div.  934,  110  N.  Y.  Supp. 
1126  (dissenting  opinion),  on  the  necessity  of  notice  of  any  reasonable  regula- 
tion being  brought  home  to  the  passenger. 

35  L.  R.  A.  492,  McCULLY  v.  COOPER,  114  Cal.  258,  55  Am.  St.  Rep.  66,  46  Pac. 
82. 

Followed   without  discussion   in  McCully  v.  O'Connor,   114   Cal.  265,   46   Pac. 
1113,  case  involving  same  certificate  of  deposit. 
Domiciliary  and  ancillary  administration. 

Cited  in  Richards  v.  Blaisdell,  12  Cal.  App.  110,  106  Pac.  732,  holding  that 
where  there  were  any  assets  remaining  in  the  hands  of  the  ancilliary  ad- 
ministrator, they  should  be  sent  to  the  domiciliary  administrator,  after  all  the 
local  creditors  have  been  paid. 

Cited  in  footnote  to  Russell  v.  Hooker,  35  L.  R.  A.  495,  which  denies  right  to 
maintain  action  in  other  state  for  stock  given  by  testator,  who  resided  in  state 
where  will  probated. 

Cited  as  obiter  and  questioned  in  Murphy  v.  Grouse,  135  Cal.  18,  87  Am.  St. 
Rep.  90,  66  Pac.  971,  denying  domiciliary  administrator's  authority  to  assign  per- 
sonalty within  jurisdiction  of  ancillary  administration. 
Conflict   of  laws. 

Cited  in  General  Conference  Asso.  v.  Michigan  Sanitarium  &  Benev.  Asso. 
166  Mich.  506,  132  N.  W.  94,  holding  that  holder  of  note  payable  to  deceased 
person  indorsed  by  executor,  decedent  being  domiciled  in  foreign  country  where 
estate  is  being  administered  may  sue  maker,  corporation,  having  place  ol  busi- 
ness in  this  state;  Re  Cummings,  142  App.  Div.  390,  127  N.  Y  Supp.  109,  holding 
that  personal  estate  devolves  according  to  law  of  decedent's  domicile. 
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35  L.  R.  A.  495,  RUSSELL  v.  HOOKER.  67  Conn.  24,  34  Atl.  711. 
What  law  govern*  testamentary  diMtribntion  of  personalty. 

Cited  in  Clarke's  Appeal,  70  Conn.  211,  39  Atl.  155,  and  Rockwell  v.  Bradsha*, 
67  Conn.  14,  34  Atl.  758,  holding  force  and  effect  of  will  governed  by  law  of  dom- 
icil;  Gallup's  Appeal,  76  Conn.  622,  57  Atl.  699,  holding  that  personal  prop- 
erty is  bequeathed  by  will,  and  descendible  by  inheritance,  according  to  the  law 
of  the  domicile  and  not  of  the  situs. 

35  L.  R.  A.  497.  SINGER  MFG.  CO.  v.  WRIGHT,  97  Ga.  114,  25  S.  E.  249. 
Classification    for    taxation    und    class    legislation. 

Cited  in  Mutual  Reserve  Fund  Life  Asso.  v.  Augusta,  109  Ga.  79,  35  S.  E.  71, 
holding  municipal  tax  upon  gross  premium  receipts  void  where  resident  companies 
exempts  therefrom  merchants  or  druggists  selling  such  medicine  from  their 
lature  to  reasonably  classify  objects  of  taxation;  Stewart  v.  Kehrer,  115  Ga.  189. 
41  S.  E.  680,  sustaining  specific  tax  upon  "all  agents  of  packing-houses  doing  busi- 
ness in  this  state;"  Com.  v.  Payne  Medicine  Co.  138  Ky.  172,  127  S.  W.  760. 
holding  that  statute  exacting  tax  from  persons  selling  patent  medicines  and 
exempts  therefrom  merchants  or  druggists  selling  such  medicine  from  their 
places  of  business  is  unconstitutional  for  lack  of  uniformity;  Johnson  County 
v.  Johnson,  173  Ind.  86,  89  N.  E.  590,  holding  that  different  provisions  for 
taxation  may  be  applied  to  different  classifications  of  persons  in  same  line  of 
business,  so  long  as  constituent  classes  are  treated  alike;  Peninsular  In- 
dustrial Ins.  Co.  v.  State,  61  Fla.  382,  55  So.  398,  holding  that  statute  im- 
posing tax  of  two  per  cent  of  gross  receipts  of  premiums  from  policy  holders 
by  companies  engaged  in  business  of  sick  and  funeral  insurance,  is  constitution- 
al; Los  Angeles  v.  Lankershim,  160  Cal.  804,  118  Pac.  215,  holding  that  classifi- 
cation of  persons  renting  rooms  so  as  to  require  one  engaged  in  renting  rooms 
in  building  containing  more  than  thirty  rooms  to  take  out  license,  while  others 
were  exempt  is  improper;  Ex  parte  Byles,  93  Ark.  619,  37  L.R.A. (N.S.)  777, 
126  S.  W.  94,  holding  that  statute  imposing  license  tax  of  $200  per  year  upon 
peddlers  of  lightning  rods,  steel  stove  ranges,  pumps  and  vehicles,  is  not  void 
for  making  arbitrary  classification;  Atlantic  Coast  Line  R.  Co.  v.  State,  135 
Ga.  554,  32  L.R.A.(N.S.)  29,  69  S.  E.  725,  holding  that  statute  requiring  every 
railroad  company  to  equip  locomotives  with  headlights,  included  natural  persons 
as  well  as  corporation  -.  Wright  v.  Southern  Bell  Teleph.  &  Teleg.  Co.  127  Ga. 
229,  56  S.  E.  116,  holding  that  the  legislature  has  the  power  to  classify  occu- 
pations for  the  purposes  of  taxation;  State  v.  McKinney,  29  Mont.  390,  74  Pac. 
1095,  1  Ann.  Cas.  579,  holding  that  an  ordinance  imposing  a  license  fee  upon 
milk  dealers,  who  milk  more  than  five  cows,  is  not  an  unreasonable  classifi- 
cation :  Atlanta  v.  Jacobs,  125  Ga.  527,  54  S.  E.  534,  holding  that  an  ordinance 
which  taxed  all  fire  or  wreck  sales,  unless  the  merchandise  is  salvage  from  fires 
within  the  city,  was  void  as  a  discrimination  in  favor  of  salvage  sales:  McKnight 
v.  Hodge,  55  Wash.  295,  40  L.R.A.(X.S.)  1212,  104  Pac.  504.  sustaining  an 
ordinance  requiring  foot-peddlers  to  pay  a  license  fee  of  $100.  peddlers  using  a 
wagon  and  one  horse  $150,  and  those  using  two  horses  $200:  Kehrer  v.  Stewart, 
117  Ga.  974,  44  S.  E.  854,  Second  appeal,  115  Ga.  184,  41  S.  E.  680,  holding  that 
a  tax  upon  agents  of  foreign  packing  houses  doing  business  within  the  state, 
was  valid;  Los  Angeles  T.  Los  Angeles  Independent  Gas  Co.  152  Cal.  769.  93 
Pac.  1006,  holding  that  a  tax  of  $100  a  month  upon  a  gas  company  whose 
property  was  worth  $10,000  and  whose  monthly  income  was  $1.500,  was  not 
unreasonable*  and  void  as  not  classifying  the  occupations  according  to  value. 

Cited  in  footnotes  to  Harrodsburg  v.  Renfro,  51  L.  R.  A.  897,  which  holds  void, 
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ordinance  imposing  greater  license  fee  for  sale  of  liquors  on  main  street  of  town 
than  elsewhere;  Banta  v.  Chicago,  40  L.  R.  A.  611,  which  requires  uniformity  of 
license  taxes  on  occupations,  only  as  to  class  on  which  it  operates;  State  v.  Car- 
broski,  56  L.  R.  A.  570,  which  holds  void,  statute  exempting  veterans  from  re- 
quirement for  peddling  license;  Knisely  v.  Cotterel,  50  L.  R,  A.  87,  which  sus- 
tains statute  fixing  different  rates  of  license  for  retailers,  wholesalers,  and  sellers 
on  board  of  trade;  Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which  holds 
void,  exemption  from  license  tax  of  contractors  and  real-estate  dealers,  but  not 
others,  whose  business  less  than  $1,000. 

Cited  in  note  (129  Am.  St.  Rep.  251)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 

Distinguished  in  Papworth  v.  State,  103  Ga.  39,  31  S.  E.  402,  holding  statute 
prohibiting  sale  of  intoxicants  in  particular  county  void,  as  special,  where  previ- 
ous general  law  permits  sales  in  any  county,  of  domestic  wines  by  manufacturers ; 
State  v.  Wright,  53  Or.  349,  21  L.R.A.  (N.S.)  353,  100  Pac.  296,  holding  that  a 
law  licensing  peddlers  peddling  stoves,  ranges,  wagons,  etc.,  and  applying  to 
nothing  else,  is  void  as  an  unreasonable  classification. 
Corporate  taxation. 

Cited  in  notes   (60  L.  R.  A.  333,  340,  341,  347,  355)   on  constitutional  equality 
in  United  States  in  relation  to  corporate  taxation;   (60  L.  R.  A.  690)  on  corporate 
taxation  and  the  commerce  clause. 
Local    taxation    H.H    affecting:    interstate    commerce. 

Cited  in  Racine  Iron  Co.  v.  McCommons,  111  Ga.  548,  51  L.  R.  A.  140,  36  S.  E. 
866;  Price  Co.  v.  Atlanta,  105  Ga.  365,  31  S.  E.  619,  sustaining  license  tax  upon 
solicitor  for  sale  of  goods  to  be  brought  from  another  state. 

Cited  in  note    (46  L.  ed.  U.  S.  790)    on  peddlers  and  drummers  as  related  to 
interstate  commerce. 
Enforcement   of    luxes. 

Cited  in  Jones  v.  Stewart,  117  Ga.  988,  44  S.  E.  879   (dissenting  opinion),  on 
the  enforcement  of  taxes. 
Company    denned. 

Cited  in  Efland  v.  Southern  R.  Co.  146  N.  C.  142,  59  S.  E.  355,  holding  that 
the  word  company  when  used  in  a  statute  in  regard  to  taxation,  regulation,  etc., 
means  every  corporation,  firms,  or  individuals  engaged  in  a  certain  occupation; 
Lowther  v.  Bridgeman,  57  W.  Va.  309,  50  S.  E.  410,  holding  that  individuals  as 
well  as  corporations  may  be  included  within  the  term,  company,  when  used  in  a 
statute. 

35  L.  R.  A.  501,  COLLINS  v.  STATE,  97  Ga.  433,  25  S.  E.  325. 
Who   is    "agred." 

Cited  in  footnote  to  Allen  v.  Pearce,  39  L.  R.  A.  710,  which  holds  man  of  sixty- 
six  entitled  to  exemption  from  levy  of  property  as  "aged"  person. 

Distinguished  in  Stone  v.  State,  1  Ga.  App.  293,  57  S.  E.  992,  holding  that  a 
£irl  fourteen  years  old,  is  presumably  a  child  within  the  meaning  of  the  statute 
providing  punishment  for  cruelty  to  children. 

35  L.  R.  A.  502,  PEOPLE  v.  POWERS,  147  N.  Y.  104,  41  N.  E.  432. 
Statutes    affecting:    trnsta. 

Cited  in  Oviatt  v.  Hopkins,  20  App.  Div.  171,  46  N.  Y.  Supp.  959,  as  to  holding 
statute  void  which  would  authorize  beneficiary  to  alienate  his  interest  and  ter 
minate  trust  without  consent  of  trustee;  Re  Sturges,  28  Misc.  Ill,  59  N.  Y.  Supp. 
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783,   denying  applicability  to   trust   of   statute  enacted   after    decedent's   death: 
Obecny  v.  Goetz,  116  App.  Div.  808,  102  N.  Y.  Supp.  232,  holding  that  a  will  is 
affected  only  by  the  law  as  it  existed  at  the  time  of  the  testator's  death;   Huh- 
bard  T.  Worcester  Art  Museum,  194  Mass.  289,  9  L.R.A.(N.S.)  694,  80  N.  E.  4:1::. 
]0  Ann.  Cas.  1025,  on  the  validity  of  statutes  limiting  the  amount  of  devises  to 
corporations;   Morgan  v.  Durand,  51  Misc.  535,  101   X.  Y.  Supp.  1002.  holding 
that  a  statute  providing  that  no  trust  should  be  invalid  because  of  indefini' 
if  there  was  a  trustee  sufficiently  designated  who  could  perform  the  trust,  ap- 
plied to  all  wills  and  not  only  those  made  and  probated  since  its  passage. 
Validity   of   trusts. 

Cited  in  Allen  v.  Stevens  33  App.  Div.  499,  54  N.  Y.  Supp.  8,  Reversing  22  Mi-r. 
165,  49  N.  Y.  Supp.  431  (dissenting  opinion),  majority  holding  gift  to  trustees, 
in  trust,  to  found  permanent  home  for  aged  men,  void  as  suspending  power  of 
alienation. 

Cited  in  notes   (37  L.R^A.(N.S.)   666)   on  creation  of  trust  by  precatory  words 
in  will;   (106  Am.  St.  Rep.  513)  on  precatory  trusts. 
As  affected  by   uncertainty  or  indefiniteness. 

Cited  in  Edson  v.  Bartow,  154  N.  Y.  212,  61  Am.  St.  Rep.  609,  48  N.  E.  541. 
Affirming  10  App.  Div.  117,  41  N.  Y.  Supp.  723,  holding  bequest  to  such  incor- 
porated religious,  benevolent,  and  charitable  societies  as  executors  appoint,  with 
approval  of  specified  person  if  living,  void;  Butler  v.  Parochial  Fund,  92  Hun. 
99,  36  N.  Y.  Supp.  562,  holding  bequest  to  trustee  to  use  proceeds  for  support  ot 
clergyman  to  hold  divine  services  in  particular  chapel  as  often  as  convenient,  ami 
for  other  purposes  in  keeping  up  services,  if  advisable,  unenforceable;  Re  Botsford, 
23  Misc.  391,  52  N.  Y.  Supp.  238,  denying  validity  of  bequest  to  supervisor  and 
successors  for  relief  of  widows  and  orphans  in  town  as  they  may  deem  meet  and 
proper;  Re  Fitzsimons,  29  Misc.  208,  61  N.  Y.  Supp.  485,  sustaining  request  to 
rector  in  aid  of  parish  poor;  Allen  v.  Stevens,  22  Misc.  168,  49  N.  Y.  Supp.  431, 
sustaining  residuary  bequest  for  establishment  of  home  for  aged;  McHugh  v.  Mc- 
Cole,  97  Wis.  178,  40  L.  R.  A.  728,  72  N.  W.  631,  holding  bequest  for  Masses  for 
repose  of  souls  of  specified  persons  void  for  lack  of  person  to  enforce  performance: 
Jay  v.  Lee,  41  Misc.  14,  83  X.  Y.  Supp.  579,  holding  bequest  to  two  persons  "in 
trust,  to  distribute  to  persons  whom  I  have  indicated  during  my  lifetime,"  not 
void  for  indefiniteness ;  Murray  v.  Miller,  178  N.  Y.  321,  70  X.  E.  870,  holding  de- 
vise of  resictu  of  estate  to  unincorporated  ecclesiastical  body  in  trust,  to  use  pro- 
ceeds for  use  of  such  society,  void  as  indefinite,  as  will  executed  before  passage  of 
act  sustaining  such  devises;  Re  Botsford,  2  Gibbons,  Sur.  Rep.  431.  holding  that 
bequest  to  individual  to  be  used  "for  the  Lord's  work"  does  not  sufficiently  indi- 
fatherless  children  in  town  as  said  supervisors  shall  deem  meet  and  proper,  is  void 
for  indefiniteness;  Re  Compton,  72  Misc.  293,  131  N.  Y.  Supp.  183.  holding  that 
bequest  to  supervisor  of  town  and  successors  in  trust  for  support  of  widows  and 
eate  charitable  purpose  to  authorize  court  to  administer  trust;  Re  Seymour,  67 
Misc.  350,  124  N.  Y.  Supp.  637,  holding  that  there  can  be  no  valid  trust  unless 
there  is  a  beneficiary  designated  or  capable  of  being  ascertained;  Guental  v. 
Guental,  113  App.  Div.  313,  98  X.  Y.  Supp.  1002,  holding  that  a  grant  of  land  in 
trust  for  the  use  of  an  estate,  was  invalid  because  of  indefiniteness  where  the 
estate  could  not  be  ascertained;  Loch  v.  Mayer.  100  X.  Y.  Supp.  837,  50  Misc. 
445,  holding  that  a  fund  for  the  benefit  of  the  sufferers  from  a  certain  fire  disaster, 
was  a  valid  trust,  since  the  beneficiaries  were  sufficiently  designated :  Mount  v. 
Tuttle,  99  App.  Div.  435,  91  X.  Y.  Supp.  195,  on  the  sufficiency  of  the  designation 
of  a  trustee. 

Cited  in  footnotes  to  Woman's  Foreign  Missionary  Soc.  v.  Mitchell,  53  L.  R.  A. 
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711,  which  holds  legacy  to  missionary'  society  "to  be  held  in  trust"  to  educate 
six  girls  in  India  and  for  construction  of  certain  buildings,  location  of  which 
within  discretion  of  bishop,  not  void  for  indefiniteness ;  Harrington  v.  Pier,  50  L. 
R.  A.  307,  which  holds  bequest  for  promotion  of  temperance  work  in  certain  city 
not  fatally  indefinite;  Thompson  v.  Brown,  62  L.  R.  A.  398,  which  holds  devise  of 
fund  to  be  distributed  by  executor  "to  the  poor"  in  his  discretion,  valid. 

Cited   in  notes    (12  L.R.A.(N.S-)    1183)    on  validity  of  devise  or  bequest  for 
such  charitable  purposes  as  executor  or  trustee  may  select;    (14  L.R.A. (N.S.)   82, 
84,  119)    on  enforcement  of  general  bequest  for  charity  or  religion)  ;    (64  Am. 
St.  Rep.  757,  758,  761,  769)  on  certainty  and  unity  required  in  charitable  trusts. 
Creation   of  life  e»tate. 

Cited  in  Wilson  v.  Van  Epps,  38  Misc.  492,  77  N.  Y.  Supp.  980,  holding  deviso 
of  use  and  possession,  with  power  to  give  by  will,  creates  only  life  estate. 

35  L.  R.  A.  507,  PITTSBURG,  C.  C.  &  St.  L.  R.  CO.  v.  COX,  55  Ohio  St.  497,  45 
N.  E.  641. 

Followed  without  discussion  in  Pennsylvania  Co.  v.  State,  69  Ohio  St.  537,  70 
N.  E.  1128. 
Validity  of  contract   exempting  employer   from  liability   for   ne?rlig;encf. 

Cited  in  Garrison  v.  C.  H.  &  D.  R.  Co.  3  Ohio  L.  Rep.  135.  15  Ohio  S.  &  C.  P. 
Dec.  559,  holding  that  contract  by  employee  exempting  employer  from  liability 
for  negligence  resulting  in  injury  is  void. 

Cited   in   note    (11   L.R.A.  (N.S.)    185,   187,   191,   193)    on   contracts   requiring 
servant  to  elect  between  benefits  of  relief  fund  and  his  action  for  damages. 
—  Railroad    relief    association. 

Cited  in  Johnson  v.  Charleston  &  S.  R.  Co.  55  S.  C.  160,  44  L.R.A.  649,  32  S. 
E.  2;  Petty  v.  Brunswick  &  W.  R.  Co.  109  Ga.  673,  35  S.  E.  £2;  Beck  v.  Pennsyl 
vania  R.  Co.  63  N.  J.  L.  240,  76  Am.  St.  Rep.  211,  43  Atl.  908;  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  v.  Moore,  152  Ind.  355,  44  L.R.A.  644,  footnote,  p.  638,  53  N.  E. 
290;  Peirce  v.  Van  Dusen,  24  C.  C.  A.  289,  47  U.  S.  App.  339  78  Fed.  702,— sus- 
taining contracts  which  allow  railroad  employee  option  after  injury  to  take  bene- 
fits of  relief  fund  or  sue  company  for  damages;  Oyster  v.  Burlington  Relief  Dept. 
65  Neb.  793,  59  L.R.A.  294,  footnote,  p.  292,  91  N.  W.  699,  which  denies  right  to 
recover  on  certificate  of  railroad  relief  department,  after  recovering  full  statutory 
penalty  for  employee's  death;  State  ex  rel.  Sheets  v.  Pittsburg  C.  C.  &  St.  L.  R. 
Co.  68  Ohio  St.  42,  64  L.R.A.  413,  96  Am.  St.  Rep.  635,  67  N.  E.  93,  holding  as- 
sociation composed  of  railroad  employees  and  company  for  accumulation  of  funds 
from  wages,  company  to  take  entire  charge,  make  up  deficiencies,  pay  operating: 
expenses,  supply  medical  aid,  and  pay  beneficiaries'  shares  of  fund,  not  void  a-< 
contrary  to  public  policy-  Day  v.  Atlantic  Coast  Line  R.  Co.  102  C.  C.  A.  654,  17!) 
Fed.  30;  Atlantic  Coast  Line  R.  Co.  v.  Beazley,  54  Fla.  341,  45  So.  761,— holding 
that  a  contract  with  a  railroad  company  whereby  in  return  for  hospital  and  pe- 
cuniary benefits  the  servant  relieves  the  company  from  liability  for  injuries,  i« 
not  invalid  as  against  public  policy:  Frank  v.  Newport  Min.  Co.  148  Mich.  640 
11  L.R.A.  (N.S.)  182,  112  N.  W.  504,  sustaining  similar  contract;  Oyster  v. 
Burlington  Relief  Dept.  65  Neb.  793,  59  L.R.A.  201,  91  N.  W.  699,  sustaining  re- 
lief contract  providing  that  if  the  beneficiary  accepts  the  benefits  under  the  con- 
tract, he  must  waive  all  rights  of  action  against  the  company;  Harrison  v.  Ala- 
bama Midland  R.  Co.  144  Ala.  255,  40  So.  394,  holding  that  the  employer's  lia- 
bility act  can  have  no  application  to  the  right  of  the  railroad  company  to  assist 
in  the  maintenance  of  a  relief  association  and  hospital  department  for  ita  em- 
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ployees;  Barden  v.  Atlantic  Coast  Line  Ry.  152  N.  C.  331,  —  L.R.A.(N.S.)  — , 
67  S.  E.  971,  (dissenting  opinion),  on  the  validity  of  rule  of  relief  department 
that  an  acceptance  of  benefits  thereof  are  a  waiver  or  release  of  all  claims  for 
injuries;  Twaits  v.  Pennsylvania  R.  Co.  77  N.  J.  Eq.  109,  75  Atl.  1010;  Caldwell 
v.  Baltimore  &  0.  R.  Co.  14  Ohio  S.  &  C.  P.  Dec.  381 ;  Cullison  v.  Baltimore  &  O.  R. 
Co.  7  Ohio  N.  P.  603,  7  Ohio  S.  &  C.  P.  Dec.  271 ;  State  v.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  1  Ohio  L.  Rep.  68,  —  holding  that  agreement  between  railroad  and  em- 
ployees for  relief  fund  from  wages,  exempting  railroad  from  liability  for  injuries, 
is  valid. 

Cited  in  footnote  to  Eckman  v.  Chicago,  B.  &  Q.  R.  Co.  38  L.  R.  A.  750,  which 
.sustains  contract  giving  railroad  employee  election  after  injury  to  take  benefits 
of  relief  fund  or  sue  for  damages. 

Distinguished  in  Chicago,  B.  &  Q.  R.  Co.  v.  Hendricks,  125  111.  App.  588,  hold- 
ing that  a  regulation  of  an  insurance  company  requiring  the  beneficiary  to  pro- 
duce release  of  claim  for  damages  against  a  railroad  company,  as  a  condition 
precedent  to  a  recovery  on  the  policy,  was  void. 
Mutual  relief  association  as  insurance  company. 

Cited  in  State  v.  Toledo  &  L.  Co.  Burial  Asso.  8  Ohio  C.  C.  N.  S.  244,  28 
Ohio  C.  C.  407,  on  whether  mutual  burial  association  is  insurance  -company. 

35  L.  R,  A.  512,  CARNIG  v.  CARR,  167  Mass.  544,  57  Am.  St.  Rep.  488,  46  N.  E. 

117. 
Contracts  of  employment. 

Cited  in  Speirs  v.  Union  Drop-Forge  Co.  174  Mass.  180,  54  N.  E.  497,  holding 
that  contract  employing  one  to  produce  certain  forgings  at  his  shop,  such  em- 
ployer to  have  entire  use  of  said  shop  and  to  furnish  materials,  creates  obligation 
to  keep  such  person  and  shop  employed;  Daniell  v.  Boston  &  M.  R.  Co.  184  Mass. 
343,  68  N.  E.  337,  sustaining  right  to  damages  for  wrongful  discharge  of  one  em- 
ployed as  station  agent  under  agreement  of  employment  so  long  as  duties  are  per- 
formed in  honest,  thorough,  and  business-like  way ;  Sullivan  v.  Detroit,  Y.  &  A.  A. 
R  Co.  135  Mich.  673,  64  L.R.A.  678,  footnote  p.  673,  98  N.  W.  756,  which  holds 
contract  to  give  attorney  assisting  in  formation  of  corporation  permanent  em- 
ployment, fulfilled  by  giving  employment  for  a  year;  Prescott  v.  Puget  Sound 
Bridge  &  Dredging  Co.  31  Wash.  181,  71  Pac.  772,  holding  contract  of  employ- 
ment "for  the  time  the  work  undertaken  at  Manila  should  last"  not  so  in- 
definite as  to  render  it  void;  Hall  v.  Hardaker,  61  Fla.  275,  55  So.  977,  hold- 
ing that  courts  will  give  construction  to  words  of  contract  most  equitable  to 
parties,  and  which  will  not  give  one  party  unreasonable  advantage;  Louisville 
&  N.  R.  Co.  v.  Cox,  145  Ky.  675,  141  S.  W.  389,  holding  that  contract  to  give 
servant  permanent  employment  in  certain  position  means  contract  to  give  him 
position  so  long  as  it  exists,  and  he  is  able  to  fill  it. 

Cited  in  footnotes  to  Rhoades  v.  Chesapeake  &  O.  R.  Co.  55  L.R.A.  170,  which 
denies  master's  right  to  discharge  servant  employed  so  long  as  work  satisfactory, 
under  contract  in  compromise  of  claim  for  injuries;  Sullivan  v.  Detroit,  Y.  & 
A.  A.  R.  Co.  64  L.R.A.  673,  which  holds  employment  for  a  year  fulfilment  of  a 
contract  to  give  attorney  permanent  employment  in  consideration  of  services 
rendered. 

Cited  in  notes  (49  L.R.A.  472)  on  time  for  which  contracts  of  employment 
may  be  made  on  behalf  of  corporation  by  its  officers  and  directors  and  agents: 
(28  L.R.A.(N.S.)  1112)  on  validity  of  contract  to  furnish  medical  services  for 
life:  (38  L.R.A.  (N.S.)  827)  on  implied  authority  of  claim  agent  to  promise 
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employment  to  induce  settlement  of  claim;    (6  L.R.A. (N.S.)    74,  85)   on  remedy 
of  wrongfully  discharged  servant  by  action  for  breach  of  contract. 
Mutuality   in   contract. 

Cited  in  Pierce  v.  Tennessee  Coal,  I.  &  R.  Co.  173  U.  S.  9,  43  L.  ed.  595,  19  Sup. 
Ct.  Rep.  335,  sustaining  mutuality  of  contract  to  pay  wages  and  to  give  fuel  and 
benefit  of  garden  during  disability,  in  consideration  of  agreement  to  do  work  pos- 
sible, and  release  for  personal  injuries;  St.  Louis,  I.  M.  &  S.  R,  Co.  v.  Matthews, 
64  Ark.  411,  39  L.  R.  A.  472,  footnote  p.  467,  42  S.  W.  902  (dissenting  opinion), 
majority  denying  mutuality  of  provision  of  contract  of  employment  to  reinstate 
discharged  employee  if  specified  persons  decide  discharge  unjust,  and  dissenting 
judge  referring  with  approval  to  annotation  in  35  L.R.A.  512;  Newhall  v. 
Journal  Printing  Co.  105  Minn.  46,  20  L.R.A. (N.S.)  902,  117  N.  W.  228,  hold- 
ing that  a  contract  of  employment  is  not  rendered  void  for  want  of  mutuality 
because  the  employer  does  not  bind  himself  to  remain  in  a  certain  business  for 
a  definite  time. 

Cited  in  note  (20  L.R.A.  (N.S.)  900,  901)   on  mutuality  of  contract  of  employ- 
ment binding  upon  only  one  party  for  time  designated. 
Contracts    within    statute    of    frauds. 

Cited  in  Scribner  v.  Flagg  Mfg.  Co.  175  Mass.  539,  56  N.  E.  603,  holding  agree- 
ment performed  by  death  of  either  party  during  year  not  within  statute  of 
frauds;  Jackson  v.  Illinois  C.  R.  Co.  76  Miss.  613,  24  So.  874,  holding  contract  of 
employment  for  life  not  within  statute  of  frauds,  and  referring  with  approval  to 
annotation  in  35  L.R.A.  512;  White  v.  Fitts,  102  Me.  245,  15  L.R.A.(N.S.)  321, 
120  Am.  St.  Rep.  483,  66  Atl.  533,  holding  a  contract  incapable  of  complete  per- 
formance within  a  year  is  within  the  statute  although  it  may  become  impossible 
of  performance  or  further  performance  may  be  excused  within  that  period. 

Cited  in  footnote  to  Lewis  v.  Tapman,  47  L.  R.  A.  385,  which  holds  contract  to 
marry  "within  three  years"  not  within  statute  of  frauds. 

Cited  in  notes   (15  L.R.A.  (N.S.)   322)  on  effect  of  statute  of  frauds  upon  parol 
contracts  for  services  performable  within  a  year,  though  not  so  intended;    (138 
Am.  St.  Rep.  600)   on  agreements  not  to  be  performed  within  a  year. 
Contracts   restraining    employment. 

Cited  in  footnote  to  Harrison  v.  Glucose  Sugar  Ref.  Co.  58  L.  R.  A.  915,  which 
authorizes  injunction  against  employee,  knowing  secret  processes,  violating  con- 
tract not  to  enter  employ  of  rival. 

Cited  in  note   (6  L.R.A. (N.S.)   892)   on  validity  of  agreement  by  employee  not 
to  compete  with  employer. 
Objections    to    declaration. 

Cited  in  Buck  v.  Hall,  170  Mass.  421,  49  N.  E.  658,  holding  instruction  that  pe- 
tition to  enforce  mechanic's  lien  contained  no  sufficient  description  of  land,  prop- 
erly refused. 
Contracts   void   because   of   indenniteness. 

Cited  in  Silver  v.  Graves,  210  Mass.  30,  95  N.  E.  948,  holding  that  promise 
made  to  sisters  that  if  they  would  withdraw  appeal  from  decree  of  probate  of 
will,  promisor  would  give  them  "sum  of  money  that  would  be  satisfactory,"  be- 
comes binding  contract  upon  such  withdrawal. 

Annotation  cited  in  Busby  v.  Marshall,  125  Ga.  648,  54  S.  E.  646,  holding 
that  an  oral  contract  between  a  landlord  and  tenant  whereby  the  tenant  was  to 
make  certain  improvements  in  the  premises  and  to  be  paid  therefor,  the  debt 
tc  become  due  on  the  day  that  the  tenant  vacated  the  premises,  was  not  invalid 
because  indefinite. 
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Unlawful    combinations. 

Cited  in  note  (74  Am.  St.  Rep.  242)  on  combinations  constituting  unlawful 
trusts. 

35  L.  R.  A.  518,  STATE  v.  PANCOAST,  5  X.  D.  516,  67  N.  W.  1052. 
When    trial   begins. 

Cited  in  Lipscomb  v.  State,  76  Miss.  253,  25  So.  158,  holding  that  trial  on 
hearing  of  criminal  cause  begins  only  when  court  enters  upon  impaneling  of  jury 
for  trial  of  facts  presented  in  pleadings:  State  v.  Johnson,  24  S.  D.  594,  124 
N.  W.  847,  holding  that  calling  of  case  for  trial  and  drawing  of  juror  is  "begin- 
ning of  the  trial"  within  statute  permitting  accused,  before  trial  begun,  to  file 
affidavit  of  prejudice  of  presiding  judge. 
Estoppel  to  object  to  jurisdiction. 

Cited  in  Scott  Hardware  Co.  v.  Riddle,  84  Mo.  App.  278,  sustaining  estoppel  to 
question  jurisdiction  over  person  after  appearance  and  submission  to  trial,  with- 
out objection,  in  court  to  which  venue  changed;  Re  Jones,  90  Mo.  App.  324,  hold- 
ing change  of  venue  waived  by  appearance  in  court  to  which  venue  changed ; 
Kennison  v.  State,  83  Neb.  394,  119  X.  W.  768,  holding  that  the  defendant  in 
a  criminal  trial  cannot  question  the  jurisdiction  of  the  trial  court,  for  the  first 
time  in  the  Supreme  Court,  after  procuring  a  change  of  venue. 
Privilege  against  self-crimination. 

Cited  in  State  v.  Ekanger,  8  X.  D.  502.  80  X.  W.  482,  denying  privilege  against. 
self-crimination  unless  claimed  by  witness  under  sanctity  of  oath ;  Miskimmins 
v.  Shaver,  8  Wyo.  460,  49  L.  R.  A.  854,  58  Pac.  411  (dissenting  opinion),  majority 
holding  that  witness  may  be  compelled  to  answer  where  no  substantial  prob- 
ability of  self-crimination  appears;  Wallace  v.  State,  41  Fla.  576,  26  So.  713, 
holding  defendant  voluntarily  on  witness  stand  subject  to  rule  as  to  self-crim- 
ination of  witnesses  generally;  People  v.  Dupounce,  133  Mich.  3,  103  Am.  St. 
Rep.  435,  94  N.  W.  388,  2  Ann.  Cas.  246,  holding  that  by  voluntarily  taking  the 
stand  in  his  own  behalf,  the  accused  waived  the  privilege  against  self-incrimi- 
nation;  State  v.  Bond,  12  Idaho,  435,  86  Pac.  43,  on  the  right  of  the  defendant 
or  accused  to  waive  the  protection  of  the  statute  against  self-incrimination. 

Cited  in  note   (75  Am.  St.  Rep.  333,  334,  335,  336,  337,  340,  341)   on  privilege 
of  witness  as  to  incriminating  testimony. 
rroMH-examination  of  party. 

Cited  in  State  v.  Rozum.  8  N.  D.  557,  80  N.  W.  477,  sustaining  right  to  cross- 
examine  defendant  as  to  collateral  crimes,  to  affect  credibility;  Schnase  v. 
Goetz,  18  N.  D.  595,  120  X.  W.  553,  holding  that  it  may  be  shown  on  cross- 
examination  of  witness,  that  he  was  convicted  of  crime,  for  purpose  of  dis- 
crediting him;  Horn  v.  State,  12  Wyo.  143,  73  Pac.  705,  holding  that  it  was 
competent  for  the  state  to  cross-examine  the  defendant  with  regard  to  certain 
statements  where  he  had  made  many  contradictory  statements  regarding  the 
commission  of  the  crime;  Hogen  v.  Klabo,  13  X.  D.  326,  100  X.  W.  847,  holding 
that  it  is  proper  cross-examination  to  show  the  relation  of  the  witness  to  the 
case  and  the  parties,  the  interest  he  may  have  in  the  result,  his  motives  in  testi- 
fying, and  his  relation  to  the  facts:  State  v.  Malmberg,  14  X.  D.  526,  105  X. 
W.  614,  holding  that  questions  bearing  directly  upon  the  credibility  of  th.  wit- 
ness, are  proper  cross-examination:  State  v.  Xyhus,  19  N.  D.  334,  27  L.R.A.(X.S.) 
492,  124  X.  W.  71,  holding  that  it  was  improper  cross-examination  to  ask  the 
defendant  in  a  prosecution  for  rape  whether  he  had  been  arrested  before  for 
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other   similar   crimes,   without  giving   him    an   opportunity   to   state   as   to   his 
being  convicted   therefor. 

Cited  in  footnote  to  Kolb  v.  Union  R.  Co.  54  L.  R.  A.  646,  which  denies  right 
to  cross-examine  plaintiff  in  suit  for  husband's  death,  as  to  birth  of  illegitimate 
child  since  his  death. 

Disapproved  in  Wallace  v.  State,  41  Fla.  566,  26  So.  713,  holding  cross-examina- 
tion as  to  collateral  offenses  within  discretion  of  trial  court. 
Effect  of  refusal  to  instruct. 

Cited  in  State  v.  Campbell,  7  N.  D.  63,  72  N.  W.  935,  denying  error  in  refusing 
proper  instructions  where  same  covered  in  general  charge;    State  v.  Albertson, 
20  X.  D.  516,  128  N.  W.  1122,  holding  that  it  is  not  error  to 'refuse  to  advise 
jury  to  return  verdict  of  not  guilty  at  close  of  state's  case. 
Evidence  of  other  crimes. 

Cited  in  State  v.  Miller,  20  N.  D.  511,  128  N.  W.  1034,  holding  that  in  prose- 
cution for  importing  to  state  liquors  for  sale,  proof  that  defendant  did  prior 
to  time  set  out  in  information,  sell  intoxicating  liquors  is  admissible  only  to 
show  intent;  State  v.  Martin,  47  Or.  286,  83  Pac.  .849,  8  Ann.  Cas.  769,  holding 
that  proof  that  the  accused  had  participated  in  other  offenses  was  admissible 
to  prove  motive  in  a  prosecution  for  homicide;  Thompson  v.  United  States,  75 
C.  C.  A.  172,  144  Fed.  18,  7  Ann.  Cas.  62,  holding  that  the  fact  that  evidence 
offered  to  prove  motive  for  the  commission  of  a  crime,  tended  to  show  that  the 
defendant  had  committed  other  crimes,  does  not  render  the  testimony  inadmissi- 
ble, if  otherwise  proper. 

Cited  in  notes  (62  L.R.A.  202)  on  evidence  of  other  crimes  in  criminal  case; 
(105  Am.  St.  Rep.  987)  on  same  point. 

Distinguished  in  State  v.  Shockley,  29  Utah,  46,  110  Am.  St.  Rep.  639,  80  Pac. 
865,  holding  that  it  was  improper  to  permit  the  state  to  cross-examine  the  de- 
fendant with  regard  to  other  crimes  having  no  connection  with  the  one  on  trial, 
and  not  affecting  the  credibility  of  the  witness;  State  v.  Hazlet,  16  N.  D.  439, 
113  N.  W.  374,  holding  that  it  was  error  to  admit  proof  that  accused  had  previ- 
ously committed  the  crime  of  sodomy,  where  the  prosecution  was  for  homicide, 
Attendance  of  jury  at  churcli. 

Cited  in  State  v.  Barrett,  132  N.  C.  1012,  43  S.  E.  832,  holding  attendance  at 
church  of  jury  in  murder  case  not  error,  where  accused  consented  and  minister 
said  nothing  tending  to  prejudice  them. 
Admission    of   evidence. 

Cited  in  Lander  v.  Jones,  13  N.  D.  558,  101  N.  W.  907,  on  the  admission  of 
evidence  proper  for  one  purpose  but  improper  for  any  other;  Woolbridge  v. 
State,  49  Fla.  160,  38  So.  3,  holding  that  it  was  not  reversible  error  for  the 
court  to  admit  evidence  to  show  that  the  defendant  attempted  flight  where  he 
admitted  the  same  in  his  cross-examination  while  a  witness  on  his  own  behalf. 
Permissive  words  of  statute  construed  «.«•  mandatory. 

Cited  in  State  v.  Barry,  14  N.  D.  329,  103  N.  W.  637,  holding  that  the  word 
"may"  where  used  in  the  statute  authorizing  trial  judges  to  accept  the  verdict 
of  the  jury  fixing  the  term  of  the  imprisonment  fixed  by  the  jury  though  it  be 
more  or  less  than  allowed  by  law,  will  be  construed  to  mean  must. 
Waiver    of    verification    of    information. 

Cited  in  Re  Talley,  4  Okla.  Crim.  Rep.  407,  31  L.R.A.  (N.S.)  811,  112  Pac.  36, 
holding  that  unverified  information  charging  misdemeanor  signed  by  prosecut- 
ing attorney,  though  insufficient  to  authorize  issliance  of  warrant  of  arrest,  is 
sufficient  for  all  purposes  if  not  properly  challenged. 
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Cited  in  note    {31  L.  R.  A.    (N.S.)    807)    on  waiver  of  verification  of  infor- 
mation. 
Peremptory    challenges. 

Cited  in  footnote  to  Stevens  v.  Union  R.  Co.  66  L.R.A.  465,  which  holds  that 
statute   allowing  peremptory  challenge  of  one  in  four  of  ''any  qualified   jurors 
called"  refers  to  those  not  subject  to  challenge  for  cause  including  those  substi- 
tuted for  persons  peremptorily  challenged. 
Separation   of  jury   in   capital   case. 

Cited   in  note    (24   L.R.A.(N.S.)    782)    on   permitting   separation  of   jury    ia 
capital  case. 
Flight  as  evidence  of  guilt. 

Cited   in   note    (39   L.R.A.(N.S.)    61)    on   flight   as   creating   presumption    of 
guilt. 
Conviction    on    testimony    of   accomplice. 

Cited  in  note  (98  Am.  St.  Rep.  171)   on  convicting  on  testimony  of  accomplice. 

35  L.  R.  A.  536,  BROOKE  v.  STRUTHERS,  110  Mich.  562,  68  N.  W.  272. 
Who  are  bona  fide  purchasers. 

Cited  in  Bronson  Electric  Co.  v.  Rheubottom,  122  Mich.  6h2,  81  N.  W.  563,  hold- 
ing bank  accepting  demand  note  and  collateral  to  secure  existing  debt  not  bona 
fide  purchaser. 

Cited  in  note   (27  L.R.A.  (N.S.)    621)   on  discharge  of  antecedent  debt  as  con- 
sideration entitling   bona   fide  purchaser   or   encumbrancer   to   protection    of   re- 
cording acts. 
Negotiability   of   notes. 

Cited  in  Choate  v.  Stevens,  116  Mich.  31,  43  L.  R,  A.  280,  74  N.  W.  289,  hold- 
ing negotiability  of  note  not  destroyed  by  clause  stating  that  it  is  given  for  prop- 
erty, title  to  which  shall  not  pass  until  note  is  paid. 

Cited  in  notes    (30  L.R.A.(N.S.)    40)    on  reference  to  extrinsic  agreement  as 
affecting   negotiability;     (35    L.R.A.  (N.S.)    392)    on   bills   and   notes:    provision 
accelerating   maturity   as   affecting   negotiability;     (125    Am.   St.   Rep.   206)    on 
agreements,  and  conditions  destroying  negotiability. 
Effect  of  mortgage. 

Cited  in  Wilson  v.  Campbell,  110  Mich.  585,  35  L.  R.  A.  546,  footnote  p.  544,  68 
N.  W.  278,  holding  note  not  made  non-negotiaole  by  provision  in  mortgage  secur- 
ity giving  option  to  declare  note  payable  upon  mortgagor's  default  to  pay  taxes 
and  assessment;  Wistrand  v.  Parker,  7  Kan.  App.  565,  52  Pac.  59,  holding  non-ne- 
gotiable, notes  with  provision  for  maturity  upon  defaults  as  provided  in  collat- 
eral; City  Nat.  Bank  v.  Goodloe-McClelland  Commission  Co.  93  Mo.  App.  136, 
holding  note  not  rendered  non-negotiable  by  provisions  of  mortgage  given  as 
security;  Cornish  v.  Woolverton,  32  Mont.  471,  108  Am.  St.  Rep.  598.  81  Pac. 
4.  holding  that  conditions  in  a  mortgage  securing  a  note,  such  as  the  payment 
of  taxes,  attorney's  fees,  and  the  like,  destroys  the  negotiability  of  the  note. 

Cited  in  footnotes  to  Owings  v.  McKenzie,  40  L.R.A.  154,  which  holds  second 
note  secured  by  deed  of  trust  not  made  due  by  mere  nonpayment  of  first  note: 
Thorpe  v.  Mindeman.  68  L.R.A.  146.  which  holds  negotiability  of  notf  not  de- 
stroyed by  provision  in  mortgage  securing  same  that  insurance  premiums  paid 
by  mortgagee  shall  constitute  a  lien  added  to  the  note. 

Cited  in  notes  (26  L.R.A.  (N.S.)  218)  on  effect  of  stipulation  for  attorneys' 
fees  in  mortgage  upon  negotiability  of  note  secured;  (32  L.R.A.  (X.S.)  861,  863, 
864)  on  recital  in  note  as  to  security  as  affecting  negotiability. 
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Distinguished  in  Garnett  v.  Meyers,  65  Neb.  286,  91  N.  W.  400,  holding  that  a 
condition  in  a  mortgage,  to  pay  all  the  assessments  and  taxes  levied  upon  said 
premises  and  all  taxes  and  assessments  levied  against  the  holder  of  the  mort- 
gage on  account  of  the  same,  did  not  render  the  note  secure,  non-negotiable; 
Thorpe  v.  Mindeman,  323  Wis.  161,  68  L.R.A.  152,  107  Am.  St.  Rep.  1003,  101  N. 
W.  417,  holding  that  a  mortgage  note  for  a  certain  sum  payable  on  a  day 
certain,  is  not  rendered  non-negotiable  though  it  provided  that  for  a  default  in 
the  payment  of  interest  or  principal,  the  whole  sum  should  become  due  at  the 
option  of  the  holder. 

Criticized  and  disapproved  in  Frost  v.  Fisher,  13  Colo.  App.  335,  58  Pac.  872, 
holding  note  not  made  non-negotiable  by  provision  of  collateral  deed  of  trust  giv- 
ing option  to  declare  note  due,  and  to  foreclose  upn  certain  defaults. 
What    is    a    promissory    note. 

Cited  in  Smith  v.  Myers,  207  ill.  132,  69  N.  E.  858,  holding  instrument  contain- 
ing promise  to  pay  sum  of  money,  with  interest  "and  taxes,"  not  promissory  note. 
.Vote  and.  mortgage  as  parts  of  same  transaction. 

Cited  in  Ariiiijo  v.  Henry,  14  N.  M.  194,  25  L.R.A.(N.S.)   290,  89  Pac.  305,  on 
the  construction  of  a  note  and  mortgage  as  parts  of  the  same  transactions. 
iiUvlit.x   of   assignee    of   mortgage. 

Cited  in  notes  (15  L.R.A.  (N.S.)  1026)  on  rights  of  assignee  of  mortgage  as 
against  subsequent  bona  fide  purchasers  or  encumbrancers  relying  on  apparent 
discharge;  (29  L.R.A. (N.S.)  577)  as  to  eifect  upon  lien  of  mortgage  securing 
negotiable  instruments  assigned  before  maturity,  of  payment  to  payee,  without 
knowledge  of  assignment. 

Effect    of    agent's    non-possession    of    security    on    authority    to    receive 
payment. 

Cited  in  note  (23  L.R.A. (N.S.)  415)  on  effect  of  agent's  non-possession  of  se- 
curity upon  question  of  authority  to  receive  payment. 

35  L.  R.  A.  544,  WILSON  v.  CAMPBELL,  110  Mich.  580,  68  N.  W.  278. 
Payment  of  obligation. 

Cited  in  Hollinshead  v.  Globe  Invest.  Co.  8  N.  D.  39,  42  L.  R.  A.  661,  footnote 
p.  659,  77  N.  W.  89,  holding  payment  to  original  payee  of  note  in  indorsee's  hands 
made  at  maker's  risk. 

Cited  in  footnote  to  Harrison  Nat.  Bank  v.  Austin,  59  L.  R.  A.  294,  which 
holds  nonpossession  of  evidences  of  indebtedness  by  one  to  whom  debt  paid  not 
conclusive  as  to  authority. 
To  agents. 

Cited  in  Trull  v.  Hammond,  71  Minn.  177,  73  N.  W.  642,  and  Walsh  v.  Peter- 
son, 59  Neb.  650,  81  N.  W.  853,  holding  authority  to  collect  principal  not  within 
power  to  collect  interest;  Kohl  v.  Beach,  107  Wis.  415,  50  L.  R.  A.  603,  footnote 
p.  600,  81  Am.  St.  Rep.  849,  83  N.  W.  657,  holding  mortgagee  not  bound  by  col- 
lection of  principal  by  subagent  authorized  to  collect  overdue  interest. 

Cited  in  note    (23  L.R.A.(N.S.)    419)    on  effect  of  agent's  non-possession  of 
security  upon  question  of  authority  to  receive  payment. 
Protection  of  purchaser  of  land. 

Cited  in  Babcock  v.  Young,  117  Mich.  160,  75  N.  W.  302,  holding  purchaser  of 
land  against  which  mortgage  stands  of  record  not  protected  against  prior  unre- 
corded assignment  of  mortgage,  by  recording  assignor's  discharge;  Flowers  v. 
Txeilly,  125  Mich.  566,  84  N.  W.  1091,  denying  to  purchaser  at  execution  sale, 
relief  against  mortgage  held  under  unrecorded  assignment,  where  mortgage  itself 
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appeared  uncanceled  of  record,  and  he  took  no  rfteps  to  ascertain  whereabouts  of 
notes  or  mortgage. 

Cited   in  note    (15  L.R.A.  (N.S.)    1026)    on  rights  of  assignee  of  mortgage  as 
against  subsequent  bona   fide  purchasers  or  encumbrancers   relying  on  apparent 
discharge. 
Provisions    affecting:    negotiability. 

Followed  without  special  discussion  in  Brooke  v.  Struthers,  110  Mich,  580,  35 
L.  R,  A.  544,  68  N.  W.  272. 

Cited  in  Cox  v.  Cayan,  117  Mich.  600,  72  Am.  St.  Rep.  585,  76  N.  W.  96,  hold- 
ing negotiability  not  affected  by  provision  in  note  or  mortgage  security,  giving 
option  to  declare  due  upon  failure  to  pay  interest  and  taxes;  Frost  v.  r'i.-iu-r. 
13  Colo.  App.  336,  58  Pac.  872,  denying  that  negotiability  of  note  is  destroyed  by 
stipulation  in  deed  of  trust  security  as  to  taxes  and  insurance;  Clarke  v.  Hunter, 
83  111.  App.  Ill,  holding  negotiability  not  destroyed  by  option  to  pay  on  or  before 
maturity;  Choate  v.  Stevens,  116  Mich.  31,  43  L.  R.  A.  280,  74  X.  \V.  289.  holding 
negotiability  not  affected  by  recitals  in  note  as  to  consideration  and  reservation 
of  title;  Clark  v.  Skeen,  61  Kan.  528,  49  L.  R.  A.  191,  78  Am.  St.  Rep.  337.  60 
Pac.  327,  holding  negotiability  of  note  not  destroyed  by  stipulation  for  payment 
with  current  exchange  on  place  other  than  place  of  payment;  Bradbury  v.  Kinney, 
63  Xeb.  762,  89  N.  W.  257,  holding  negotiability  of  notes  not  affected  by  stipu- 
lation in  mortgage  giving  holder  right  to  pay  taxes,  with  lien  for  repayment; 
City  Nat.  Bank  v.  Goodloe-McClelland  Commission  Co.  93  Mo.  App.  136.  holding 
note  not  rendered  non-negotiable  by  provisions  of  mortgage  given  as  security: 
Farmers'  Xat.  Bank  v.  McCall,  25  Okla.  603,  26  L.R.A.  (X.S.)  219,  106  Pac.  866, 
holding  that  a  provision  in  a  mortgage  securing  a  note  providing  for  attorney's 
fees  in  case  of  foreclosure,  does  not  render  the  note  non-negotiable. 

Cited  in  footnotes  to  National  Bank  of  Commerce  v.  Feeney,  46  L.R.A.  732, 
which  holds  note  rendered  non-negotiable  by  stipulation  for  discount  at  12  per 
cent  if  paid  before  maturity;  Thorpe  v.  Mindeman,  68  L.R.A.  146,  which  holds 
negotiability  of  note  not  destroyed  by  provision  in  mortgage  securing  same  that 
insurance  premiums  paid  by  mortgagee  shall  constitute  a  lien  added  to  the  note. 

Cited  in  notes  (32  L.R.A.  (N.S.)  861,  863,  864)  on  recital  in  note  as  to  se- 
curity as  affecting  negotiability;  (35  L.R.A. (X.S.)  392)  on  bills  and  notes: 
provision  accelerating  maturity  as  affecting  negotiability;  (35  L.R.A.  536)  on 
negotiability  of  note  secured  by  mortgage,  as  affected  by  provisions  in  mortgage; 
(125  Am.  St.  Rep.  201)  on  agreements  and  conditions  destroying  negotiability. 

Distinguished  in  Wistrand  v.  Parker,  7  Kan.  App.  565,  52  Pac.  59,  holding 
note  referring  to  mortgage  security  providing  for  maturity  upon  breach  of  con- 
ditions, non-negotiable. 

35  L.  R,  A.  548,  FERERRO  v.  WESTERN  U.  TELEG.  CO.  9  App.  D.  C.  455. 
Liability     of     telegraph     company     for     negligence     in     transmission     of 
message. 

Cited  in  McCarty  v.  Western  U.  Teleg.  Co.  116  Mo.  App.  440,  91  S.  W.  076, 
holding  that  the  telegraph  company  is  liable  independent  of  contract  or  statute, 
for  negligence  in  the  transmission  of  messages. 

Distinguished  in  Bank  of  Havelock  v.  Western  U.  Teleg.  Co.  4  L.R.A.  ( X.S. ) 
188,  72  C.  C.  A.  580,  141  Fed.  331,  5  Ann.  Cas.  515,  holding  that  in  the  absence 
of  suspicious  circumstances  the  telegraph  company  was  not  liable  for  the  loss  of 
a  lien,  because  of  the  transmission  of  an  unauthorized  telegram. 
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—  Right   of   addressee   to    sue. 

Cited  in  McLeod  v.  Pacific  Teleph.  Co.  52  Or.  25,  15  L.R.A.(N.S.)  811,  94  Pac. 
568,  holding  that  the  addressee  of  telegram  may  recover  such  damages  as  he 
may  have  suffered  by  reason  of  a  negligent  delay  in  the  transmission  of  the 
message. 

Cited  in  footnote  to  Frazier  v.  Western  U.  Teleg.  Co.  67  L.R.A.  319,  which 
holds  that  telegraph  company  must  be  chargeable  with  notice  that  message  is 
for  sendee's  benefit  to  entitle  him  to  sue  for  delay. 

Cited  in  note   (30  L.R.A.(N.S.)   1122,  1125,  1126,  1128)   on  right  of  addressee 
of  telegram  to  sue  for  delay  in  delivery. 
Measure  and  elements  of  damages. 

Approved  in  Palmer  v.  Augenstein,  18  App.  D.  C.  514,  holding  probable  profits 
from  sale  of  goods  at  auction  not  element  of  damages  for  their  unlawful  seizure 
under  writ  subsequently  quashed. 

Cited  in  note    (53  L.  R.  A.  95)    on  loss  of  profits  as  element  of  damages  for 
breach  of  contract. 
Negligent    transmission    of    telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Partlow,  30  Tex.  Civ.  App.  602,  71  S.  W.  584, 
holding  that  measure  of  damages  for  nondelivery  of  telegram  accepting  position 
as  teacher  is  difference  between  what  he  would  have  received  and  what  was  re- 
ceived as  teacher  of  another  school;  McMillan  v.  Western  U.  Teleg.  Co.  60  Fla. 
142,  29  L.R.A. (N.S.)  896,  53  So.  329  (dissenting  opinion),  on  measure  of  liability 
of  telegraph  company  for  failure  to  deliver  telegram. 

Cited  in  footnotes  to  Fergusson  v.  Anglo-American  Teleg.  Co.  35  L.  R.  A.  554, 
which  limits  damages  for  delay  in  delivering  cipher  telegram  to  amount  paid  for 
transmission;  Western  U.  Teleg.  Co.  v.  North  Packing  &  Provision  Co.  52  L.  R. 
A.  275,  which  holds  agent  purchasing  live  stock  through  delay  in  delivering  tele- 
gram not  required  to  resell  before  communicating  with  principal,  to  reduce 
damages;  McPeek  v.  Western  U.  Teleg.  Co.  43  L.  R.  A.  214,  which  holds  loss  of 
reward  offered  for  capture  of  criminal  within  damages  recoverable  for  failure  to 
deliver  telegram;  McCormick  v.  Western  U.  Teleg.  Co.  38  L.  R.  A.  684,  which 
denies  telegraph  company's  liability  to  banker  cashing  draft  on  faith  of  in- 
correctly transmitted  telegram  from  drawee,  purporting  to  authorize  drawer  to 
make  draft;  Western  U.  Teleg.  Co.  v.  Nye  &  S.  Grain  Co.  63  L.  R.  A.  803,  which 
holds  difference  in  value  between  market  value  and  price  at  which  sale  might 
have  been  made,  measure  of  damages  for  delay  in  delivering  telegram,  resulting 
in  loss  of  sale;  Hays  v.  Western  U.  Teleg.  Co.  67  L.R.A.  481,  which  holds  that 
change  in  telegram  so  as  to  quote  price  of  mules  at  ten  dollars  per  head  less 
than  market  price  resulting  in  sendee's  ordering  purchase  of  designated  num- 
ber, renders  telegraph  company  liable  for  difference  between  price  paid  and 
that  stated  in  telegram. 

Distinguished  in  Hall  v.  Western  U.  Teleg.  Co.  59  Fla.  279,  27  L.R.A.  (N.S.) 
643,  51  So.  819,  holding  that  the  negligence  of  the  telegraph  company  in  trans- 
mitting a  message  does  not  warrant  a  recovery  of  profits  in  the  sale  of  lands, 
where  the  telegram  contained  only  an  offer  to  sell,  and  nothing  to  show  that 
it  would  be  accepted. 
Limitation  of  recovery  for  error  in  transmission  of  telegram. 

Cited  in  Halsted  v.  Postal  Teleg.  Cable  Co  120  App.  Div.  439,  104  X.  V. 
Supp.  1016  (dissenting  opinion),  on  the  right  of  a  telegraph  company  to  limit 
its  liability  for  error  in  transmission  of  messages. 
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35  L.  R.  A.  554,  FERGUSSQN  v.  ANGLO-AMERICAN  TELEG.  CO.  178  Pa.  377. 
56  Am.  St.  Rep.  770,  35  Atl.  979. 

Measure   and    elements    »f    damages    (or    negligent    transmission    of    tele- 
gram. 

Approved  in  Hughes  v.  Western  U.  Teleg.  Co.  79  Mo.  App.  138,  holding  toll 
paid  is  measure  of  damages  for  negligence  in  transmission  of  cipher  telegram. 

Cited  in  Smith  v.  Western  U.  Teleg.  Co.  80  Neb.  398,  114  N.  W.  288,  hold- 
ing that  for  a  breach  of  the  contract  to  transmit  a  telegram,  the  company  is 
liable  for  such  damages  as  may  reasonably  be  supposed  to  have  been  within  t lie- 
contemplation  of  the  parties  at  the  time  the  contract  was  made;  Joshua  L. 
Pailey  &  Co.  v.  Western  U.  Teleg.  Co.  227  Pa.  531,  43  L.R.A.(N.S.)  502,  70  Atl. 
736,  holding  same  and  those  which  might  rise  naturally  from  the  breach  of  the 
contract. 

Cited  in  footnotes  to  Fererro  v.  Western  U.  Teleg.  Co.  35  L.  R,  A.  548,  which 
limits  damage  for  mistake  in  telegram  as  to  price  in  offer  to  sell  goods,  to  dif- 
ference in  price;  Western  U.  Teleg.  Co.  v.  North  Packing  &  Provision  Co.  52  L. 
R.  A.  275,  which  holds  agent  purchasing  live  stock  through  delay  in  delivering 
telegram  not  required  to  resell  before  communicating  with  principal,  to  reduce 
damages;  McPeek  v.  Western  U.  Teleg.  Co.  43  L.  R.  A.  214,  which  holds  loss  of 
reward  offered  for  capture  of  criminal  within  damages  recoverable  for  failure  to 
deliver  telegram;  Western  U.  Teleg.  Co.  v.  Nye  &  S.  Grain  Co.  63  L.  R.  A.  803. 
which  holds  difference  in  value  between  market  value  and  price  at  which  sale- 
might  have  been  made,  measure  of  damages  for  delay  in  delivering  telegram,  re- 
sulting in  loss  of  sale;  Hays  v.  Western  U.  Teleg.  Co.  67  L.R.A.  481,  which 
holds  that  change  in  telegram  so  as  to  quote  price  of  mules  at  ten  dollars  per 
head  less  than  market  price  resulting  in  sendee's  ordering  purchase  of 
nated  number,  renders  telegraph  company  liable  for  difference  between  price  paid 
and  that  stated  in  telegram. 

35  L.  R,  A.  556,  ZANONE  v.  STATE,  97  Tenn.  101,  36  S.  W.  711. 
Cross-examination  of  party. 

Cited  in  Cooper  v.  State,  123  Tenn.  227,  138  S.  W.  826,  to  the  point  that 
state  may  show  on  cross-examination  series  of  moral  delinquencies  approaching 
to  point  of  time  near  to  that  of  trial. 

Cited  in  footnote  to  Kolb  v.  Union  R.  Co.  54  L.  R.  A.  646,  which  denies  right 
to  cross-examine  plaintiff  in  suit  for  husband's  death,  as  to  birth  of  illegitimate 
child  since  his  death. 
Right   to   trial   by   impartial   jury. 

Cited  in  State  v.  Bolln,  10  Wyo.  479.  70  Pac.  i,  holding  right  to  trial  by  im- 
partial jury  not  violated  by  provision  requiring  names  of  all  jurors  whom  com- 
missioners believe  to  be  qualified  to  be  put  on  list. 
Proof  of   specific   crime*    to   discredit  testimony. 

Cited  in  Powers  v.  State.  117  Tenn.  379,  97  S.  W.  815,  holding  that  it  was  in- 
competent to  prove  by  a  third  party,  specific  acts  or  crimes  committed  by  the 
defendant,  for  the  purpose  of  discrediting  his  testimony. 

35  L.  R.  A.  561,  STATE  eat  reZ.  GARVEY  v.  WHITAKER,  48  La.  Ann.  527,  19 

So.  457. 
Unusual  punishments  or  excessive  fines. 

Cited  in  State  v.  Ross,  55  Or.  474,  42  L.R.A.(N.S.)  601,  104  Pac.  596,  hold- 
ing that  fine  of  $576,853,  for  larceny  which  defendant  was  unable  to  pay.  \vas 
cruel  and  unusual  punishment:  State  ex  rel.  Chappins  v.  Marmouget,  104  La. 
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4,  28  So.  920,  to  the  point  that  ordinance  providing  for  fine  and  imprison- 
ment for  violation  thereof  was  cruel  and  unusual  under  constitution;  Weems 
v.  Miller,  217  U.  S.  407,  54  L.  ed.  815,  30  Sup.  Ct.  Rep.  544  {dissenting  opin- 
ion), as  to  what  constitutes  cruel  and  unusual  punishment  under  constitutional 
provision. 

v  Annotation  cited  in  State  v.  Woodward,  68  W.  Va.  72,  30  L.R.A.(N.S.) 
1009,  69  S.  E.  385,  holding  that  revocation  of  license  for  violation  of  Sunday 
closing  law  is  not  unusual  or  disproportionate  punishment. 

Cited  in  footnotes  to  Storti  v.  Com.  52  L.  R.  A.  520,  which  holds  execution  by 
electricity  not  cruel  or  unusual  punishment;  Territory  v.  Ketchum,  55  L.  R.  A. 
90,  which  sustains  death  penalty  for  assault  on  train  with  intent  to  commit 
felony;  Southern  Exp.  Co.  v.  Com.  41  L.  R.  A.  43b,  which  sustains  statute  fixing 
minimum  fine  for  excessive  charges  by  express  company  without  prescribing 
maximum  limit. 

Cited  in  notes  (45  L.R.A.  136)  on  effect  of  excessive  sentence;  (30  L.R.A. 
(N.S.)  1004)  on  constitutionality  of  statute  by  which  conviction  of  violating 
liquor  law  entails  revocation  of  license. 

Distinguished  in  Re  Schwartz,  119  La.  295,  121  Am.  St.  Rep.  516,  44  So.  20, 
holding  that  a  fine  imposed  for  each  bird  killed  in  violation  of  the  statute,  was 
not  excessive. 
Imprisonment  making-  one  babitnal  criminal. 

Cited  in  footnote  to  State  v.  Martin,  43  L.  R.  A.  94,  which  holds  imprison- 
ment terminated  by  unconditional  pardon,  not  one  of  two  former  imprisonments 
required  by  statute  to  make  accused  an  habitual  criminal. 
Division    of    single    cause. 

Cited  in  State  ex  rel.  Dobson  v.  Newman,  49  La.  Ann.  57,  21  So.  189,  denying 
that  single  cause  can  be  divided  into  multiplicity  of  suits  to  defeat  jurisdiction. 

35  L.  R.  A.  580,  POTTER  v.  GILBERT,  177  Pa.  159,  35  Atl.  597. 
Rights  of  creditor  nnder  assignment   for   the   benefit   of  creditors. 

Cited  in  Re  Prudential  Trust  Co.  223  Pa.  414,  72  Atl.  798,  holding  that  a 
creditor  under  'an  assignment  for  the  benefit  of  creditors  having  a  vested  inter- 
est in  the  estate  as  of  the  date  of  the  assignment,  his  interest  cannot  be  changed 
by  a  statute  passes  after  that  date. 
IJijilit    of    lessees    of    mineral    lands    to    remove    fixtures. 

Cited  in  Gartland  v.  Hickman,  56  W.  Va.  88,  67  L.R.A.  701,  49  S.  E.  14, 
holding  that  the  lessees  had  a  right  to  remove  the  fixtures  placed  upon  land 
for  the  purpose  of  exploring  for  oil,  where  such  right  was  given  by  their  lease 
though  the  lessors  terminated  the  lease  for  a  nonpayment  of  rent. 

35  L.  R.  A.  583,  BECKER  v.  PHILADELPHIA  &  R.  TERMINAL  R.  CO.  177  Pa. 

252,  35  Atl.  617. 
Damages  for  taking  by  eminent   domain. 

Cited  in  Meuser  v.  Palmer  Twp.  7  Northampton  Co.  Rep.  202,  sustaining  re- 
covery of  compensation  for  lapse  of  time,  as  damages  for  condemnation  of  high- 
way ;  Mays  v.  South  Easton  44  W.  N.  C.  433,  holding  value  of  labor  and  material 
used  in  private  sewer,  which  was  appropriated  when  highway  condemned, 
measure  of  damages;  Clements  v.  Philadelphia  Co.  39  W.  N.  C.  301,  3  Pa.  Super. 
Ct.  21,  sustaining  liability  for  damages  caused  in  removal  of  pipes  from  land 
subjected  to  easement. 
Cited  in  notes  (4  L.R.A.(N.S.)  890)  on  injury  to,  or  expense  of  removing 
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personalty  as  element  of  damage  for  taking  real  estate;  (28  L.R.A.  (N.S.) 
58)  on  interest  on  unliquidated  damages;  (85  Am.  St.  Rep.  299)  on  elements 
of  damages  allowable  in  eminent  domain  proceedings. 

Distinguished  in  Lehigh  Coal  Co.  v.  Wilkes-Barre  &  E.  R.  Co.  187  Pa.  151,  41 
Atl.  37,  Reversing  8  Kulp,  554,  holding  market  value,  less  cost  of  removal  and 
marketing,  measure  of  damages  for  taking  of  culm  bank. 
Injuries  to  business. 

Approved  in  Sauer  v.  New  York,  44  App.  Div.  309,  60  N.  Y.  Supp.  648,  holding 
diminished  profits,  after  taking,  by  construction  of  viaduct,  not  element  of 
damages. 

Cited  in  Cox  v.  Philadelphia,  H.  &  P.  R.  Co.  215  Pa.  509,  64  Atl.  729,  holding 
that  profits  of  a  business  cannot  be  recovered  in  condemnation  proceedings. 

Cited  in  footnotes  to  Sawyer  v.  Com.  59  L.  R.  A.  726,  which  holds  business  not 
within  statute  for  jury  trial  in  eminent  domain  to  determine  damage  to  "prop- 
erty;" Earle  v.  Com.  57  L.  R.  A.  292,  which  holds  doctor  having  office  and 
practice  in  town  within  statutory  provision  for  compensation  to  one  having  estab- 
lished business  on  land  injured  by  its  taking;  Philadelphia  Ball  Club  v.  Phila- 
delphia, 46  L.  R.  A.  724,  which  requires  damages  for  taking  of  property  in 
eminent  domain  to  be  estimated  as  of  time  when  injury  done,  without  consider- 
ing future  profits  of  business  or  subsequent  change  of  circumstances. 

Cited  in  note  (51  L.  R.  A.  331)  on  damages  in  eminent  domain  cases  as  af- 
fected by  loss  of  profits. 

Distinguished  in  James  McMillin  Printing  Co.  v.  Pittsburg,  C.  &  W.  R.   Co. 
216  Pa.  512,  65  Atl.  1091,  holding  that  in  condemnation  proceedings  the  cost  of 
removing   the   machinery   may   be   considered   in   fixing   the   value   of   the    lease- 
hold which  has  been  condemned. 
Opinion    evidence    as    to. 

Cited  in  Hewitt  v.  Pittsburg,  S.  &  N.  R.  Co.  19  Pa.  Super.  Ct.  310,  holding 
admissible,  opinion  evidence  as  to  market  value  of  land  condemned  for  rail- 
road; Miller  v.  Western  Allegheny  R.  Co.  47  Pa.  Super.  Ct.  618,  to  the  point 
that  evidence  of  price  received  upon  particular  sale  of  land  in  vicinity  is  in- 
admissible in  condemnation  proceedings;  Quinu  v.  West  Easton,  10  Xortli.  I'o. 
Rep.  375,  holding  that  evidence  of  amounts  paid  for  other  land  on  trial  of 
action  for  damages  for  change  of  grade,  is  not  admissible;  Rea  v.  Pittsburgh  & 
C.  R.  Co.  229  Pa.  116,  140  Am.  St.  Rep.  721,  78  Atl.  73,  holding  that  considera- 
tion of  particular  sales  in  neighborhood  as  fixing  market  value  will  not  be 
allowed;  Gorgas  v.  Philadelphia,  H.  &  P.  R.  Co.  215  Pa.  505,  114  Am.  St.  Rep. 
974,  64  Atl.  680,  holding  that  in  the  direct  examination,  an  expert  witness 
testifying  as  to  values  in  condemnation  proceedings  may  not  testify  as  to  the 
money  value  of  similar  properties. 
Cross-examination. 

Cited  in  Schonhardt  v.  Pennsylvania  R.  Co.  216  Pa.  227,  65  Atl.  543,  holding 
that  where  a  witness  has  testified  to  value  in  good  faith,  the  accuracy  and 
extent  of  his  knowledge  and  good  faith  may  be  tested  on  cross-examination, 
but  not  as  to  matters  which  he  could  not  have  testified  to  on  the  direct  exami- 
nation. 
Juror's  impeachment  of  his  verdict. 

Cited  in  Moscr  v.  South- West  P.  R.  28  Pa.  Co.  Ct.  77,  holding  juror's  statement 
that  he  did  not  know  what  other  property  in  vicinity  sold  for,  and,  if  he  had 
known,  his  verdict  would  have  been  different,  not  ground  for  new  trial  in  land 
damage  case. 
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35  L.  R.  A.  587,  RIDEN  v.  GRIMM  BROS.  97  Tenn.  220,  36  S.  W.  1097. 
Liability    for   failure   to   exact   bond. 

Cited  in  Rhea  County  v.  Sneed,  105  Tenn.  586,  58  S.  W.  1063,  holding  bridge 
commissioners  liable  for  damage  for  failure  to  exact  bond  from  contractors  for 
benefit  of  laborers  and  material  men  for  labor  and  materials  furnished  in  con- 
struction of  bridge. 
Liability  for  sale  of  liquore  to  intoxicated  person. 

Cited  in  footnote  to  Gage  v.  Harvey,  43  L.  R.  A.  143,  which  holds  loss  of  money 
taken  from  intoxicated  person's  pocket  not  included  in  damages  from  sale  of 
liquor  to  him. 

Cited  in  note    (34  L.R.A.(N.S.)    1038)    on  right  of  action  in  absence  of  civil 
damage  act,  for  injury  or  death  following  unlawful  sale  of  liquor. 
Violation   of  lave  as   constituting:   negligence   per  se. 

Cited  in  Memphis  Street  R.  Co.  v.  Haynes,  112  Tenn.  719,  81  S.  W.  374,  hold- 
ing that  a  violation  of  a  city  ordinance  limiting  the  speed  of  street  cars,  and 
requiring  them  to  stop  upon  the  first  notice  of  danger,  was  negligence  per  se, 
if  it  was  the  proximate  cause  of  the  accident. 

35  L.  R.  A.  588,  DOANE  v.  CHICAGO  CITY  R.  CO.  160  111.  22,  45  N.  E.  507. 
Construction  of  rail-way  in  street  and   damages  therefor. 

Cited  in  General  Electric  R.  Co.  v.  Chicago  City  R.  Co.  66  111.  App.  376,  de- 
nying injunction  restraining  construction  of  electric  railroad  in  street  by  second 
company;  Phelps  v.  Lake  Street  Elev.  R.  Co.  60  111.  App.  474,  holding  invalidity  of 
ordinance  granting  street  car  company  right  to  use  streets  not  ground  for  enjoying 
construction  of  road;  Aldis  v.  Union  Elev.  R.  Co.  203  111.  575,  68  N.  E.  95,  sus- 
taining abutters'  right  to  damages  for  loss  of  light  and  air  by  construction  of 
elevated  railroad;  McGann  v.  People,  194  111.  537,  62  N.  E.  941,  holding  abutter's 
petition  prerequisite  to  grant  of  right  to  lay  tracks. 
Validity  of  contracts. 

Cited  in  Farson  v.  Fogg,  205  111.  339,  68  N.  E.  755,  Reversing  105  Til.  App. 
576,  raising,  without  deciding,  question  as  to  effect  or  validity  of  abutters'  con- 
tract relating  to  laying  tracks  in  street;  McMillan  v.  Fond  Du  Lac,  139  Wis. 
380,  120  N.  W.  240,  holding  that  a  contract  obtained  by  a  city  official  through 
a  threat  to  use  his  influence,  was  illegal  and  void;  Old  Colony  R.  Co.  v.  New 
Bedford,  188  Mass.  236,  74  N.  E.  468,  holding  that  a  contract  amounting  to  the 
buying  off  of  an  objector  to  a  petition  to  lay  out  a  public  highway,  was  not 
valid  for  that  purpose;  Montclair  Military  Academy  v.  North  Jersey  Street  R. 
Co.  70  N.  J.  L.  232,  57  Atl.  1050,  holding  an  agreement  void,  which  was  in 
effect  a  purchase  of  the  right  to  lay  street  railway  from  the  abutting  land 
owners. 
To  procure  legislation. 

Cited  in  Crichfield  v.  Bermudez  Paving  Co.  174  111.  480,  42  L.  R.  A.  352,  51  N. 
E.  552,  denying  validity  of  contract  involving  procurement  of  passage  of  paving 
ordinance  with  contingent  compensation. 

Distinguished  in  Cole  v.  Brown-Hurley  Hardware  Co.  139  Iowa,  496,  18  L.R.A. 
(N.S.)    1166,  117  N.  W.  746,  16  Ann.  Cas.  846,  holding  that  a  contract  to  in- 
fluence legislation  by  proper  means  for  proper  ends,  such  as  by  petition  or  law- 
ful argument,  is  not  void. 
Not    to    cross    another's    tracks. 

Cited  in  South  Chicago  City  R.  Co.  v.  Calumet  Electric  Street  R.  Co.  171  111. 
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398,  49  X.  E.  576,  Affirming  70  111.  App.  255,  denying  validity  of  agreement  by 
street  railway  company  not  to  cross  another's  tracks  at  grade. 
To   procure  construction  of  street  railways. 

Cited  in  Brieske  v.  North  Chicago  Street  R.  Co.  82  111.  App.  258,  denying 
specific  performance  of  contract  to  lay  tracks  in  street  where  signatures  of 
abutters  to  petition  were  purchased. 

Cited  in  footnote  to  Hamilton,  G.  &  C.  Traction  Co.  v.  Parrish,  60  L.  R.  A.  531, 
which  sustains  purchase  of  consent  of  abutters  to  construction  of  street  railroad. 
Validity  of  signatures  to  petition,  obtained  by  purchase. 

Cited  in  Theurer  v.  People,  211  111.  303,  71  N.  E.  997,  1  Ann.  Cas.  57,  holding 
that  the  consent  of  a  landowner  to  the  petition  for  a  dram  shop,  being  obtained 
through  the  payment  of  money,  is  void. 
Duty  of  land  owner  in  consenting:   to  certain   public  acts. 

Cited  in  People  v.  Griesbach,  211  111.  40,  71  N.  E.  874,  holding  that  in  signing 
a  petition  for  a  dram-shop  license,  the  landowner  acts  in  behalf  of  the  public 
and  not  only  for  himself;  Powell  v.  Morrill,  83  Neb.  122,  119  N.  W.  9,  holding 
that  persons  signing  a  petition  for  a  saloon  license  are  charged  with  a  duty 
toward  themselves  and  the  community  in  consenting  to  the  same. 

35  L.  R,  A.  595,  TRADERS'  INS.  CO.  v.  CATLIN,  163  111.  256,  45  N.  E.  255. 

Subsequent  appeal  in  71  111.  App.  570. 
Increased  risk  as  affecting  insurance. 

Cited  in  Crete  Farmers'  Mut.  Twp.  Ins.  Co.  v.  Miller,  70  111.  App.  601.  holding 
policy  not  avoided  by  building  of  shed  and  placing  therein  of  engine  with  gasoline 
tank,  if  loss  not  caused  thereby;  Silver  v.  London  Assur.  Corp.  61  Wash.  598, 
112  Pac.  666,  holding  that  insurance  policy  providing  that  same  shall  be  void 
if  building  become  vacant  and  so  remain  for  ten  days,  is  not  terminated,  but 
only  suspended  during  vacancy;  Port  Blakely  Mill.  Co.  v.  Springfield  F.  &  M. 
Ins.  Co.  59  Wash.  523,  28  L.R.A.(N.S.)  604,  140  Am.  St.  Rep.  863,  110  Pac. 
36,  holding  that  the  clause  against  an  increase  of  risk,  merely  suspends  the 
policy  during  the  increased  risk:  Sumter  Tobacco  Warehouse  Co.  v.  Phoenix 
Assur.  Co.  76  S.  C.  81,  10  L.R.A.(N.S.)  742,  121  Am.  St.  Rep.  941,  56  S.  E.  654, 
11  Ann.  Cas.  780,  holding  that  the  policy  was  not  avoided  by  clause  providing 
against  an  increase  iii  the  risk,  where  the  extra  hazard  had  ceased  at  the  time 
of  the  loss,  and  the  loss  did  not  result  from  the  increased  hazard. 

Cited  in  notes  (10  L.R.A.  (N.S.)  737)  on  effect  of  temporary  condition  ceas- 
ing before  loss,  under  general  provision  against  increase  of  risk,  or  specific 
provision  against  certain  conditions;  (66  Am.  St.  Rep.  693)  on  what  constitutes 
an  increase  of  hazard;  (80  Am.  St.  Rep.  306,  308)  on  revival  of  forfeited  insur- 
ance by  discontinuance  of  cause  of  forfeiture  before  loss. 
Expert  testimony  as  to  risk. 

Reaffirmed  on  subsequent  appeal  in  83  111.  App.  40,  sustaining  admissibility  of 
expert  testimony  as  to  probability  of  increase  of  risk. 

35  L.  R.  A.  599,  CHICAGO  &  A.  R.  CO.  v.  MULFORD,  162  111.  522,  44  N.  E.  861. 
Liability  of  initial   currier. 

Cited  in  footnotes  in  Colfax  Mountain  Fruit  Co.  v.  Southern  P.  Co.  40  L.R.A. 
78,  which  holds  that  initial  currier's  liability  continues  to  destination,  under  con- 
tract to  "forward"  property;  Kansas  F.  S.  &  M.  R.  Co.  v.  Washington,  69 
L.R.A.  65,  which  holds  initial  carrier  checking  baggage  to  destination  on 
through  ticket  liable  for  loss  on  connecting  line:  Brezewitz  v.  St.  Louis  T.  M. 
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&  S.  R.  Co.  70  L.R.A.  212,  which  holds  that  undertaking  by  ticket  agent  on  re- 
ceiving money  for  passage  of  third  person  from  point  on  another  road  to  place 
where  money  is  received  to  instruct  initial  carrier  to  deliver  ticket  to  intending 
passenger  will  not  render  his  employer  liable  for  initial  carrier's  delay  in  corn- 
plying  with  instructions. 

Cited  in  note  (106  Am.  St.  Rep.  610)  on  liability  of  initial  carrier  for  torts  or 
negligence   of   connecting   lines. 
Coupon    ticket    tin   a    divisible   contract. 

Cited  in  Brian  v.  Oregon  Short  Line  R.  Co.  40  Mont.  120,  25  L.R.A.(N.S.) 
464,  105  Pac.  489,  holding  that  a  coupon  ticket  over  several  connecting  lines 
of  railroad,  constitutes  a  separate  contract  for  each  coupon  and  the  body  of 
the  ticket. 

35  L.  R.  A.  602,  Re  HEILBRON,  14  Wash.  536,  45  Pac.  153. 
Rigrbts  of  warrant  holders  as  to  payment. 

Cited  in  German- American  Sav.  Bank  v.  Spokane,  17  Wash.  343.  38  L.  R.  A. 
267,  49  Pac.  542,  denying  right  of  city  to  interfere  with  rights  of  warrant  holders 
by  providing  for  payment  of  assessments  in  annual  instalments. 
Exemption   of  proceeds   of   insurance. 

Cited  in  Skinner  v.  Holt,  9  S.  D.  435,  62  Am.  St.  Rep.  878,  69  N.  W.  595,  deny- 
ing validity  of  statute  exempting  insurance  moneys  from  liability  for  debts; 
Flood  v.  Libby,  38  Wash.  372,  107  Am.  St.  Rep.  851,  80  Pac.  533,  on  the  exemp- 
tion of  a  life  insurance  policy  from  execution  for  debt  existing  prior  to  passage 
of  statute  providing  for  exemption;  Holden  v.  Stratton,  198  U.  S.  208,  49  L. 
ed.  1020,  25  Sup.  Ct.  Rep.  656,  upholding  statute  providing  for  the  exemption 
of  the  proceeds  of  life  insurance  policies  unpder  state  constitution  providing 
for  the  exemption  of  certain  lands  and  other  property. 

Cited  in  footnote  to  Williams  v.  Donough,  56  L.  R.  A.  766,  which  holds  void, 
statute  exempting  proceeds  of  fraternal  benefit  certificate  from  liability  for  debts. 
Husband's  transfer  of  policy  payable  to  wife. 

Cited  in  Re  Holdeu,  51  C.  C.  A.  99,  113  Fed.  143,  52  C.  C.  A.  348,  114  Fed.  652, 
denying  husband's  power  to  transfer  or  surrender  policy  payable  to  wife  if  she 
survived,  otherwise  to  his  personal  representatives. 

35  L.  R.  A.  605,  CHASE  NAT.  BANK  v.  FAUROT,  149  N.  Y.  532,  44  Nl'E.  164. 
Negotiability    of    instruments. 

Followed  in  Seiberling  v.  Charleroi  Gas  Co.  32  Pittsb.  L.  J.  N.  S.  400  holding 
that  corporate  seal  does  not  of  itself  effect  negotiability  of  note. 

Approved  in  Manhattan  Sav.  Inst.  v.  New  York  Nat.  Exch.  Bank,  170  N.  Y.  63, 
SS  Am.  St.  Rep.  640,  62  N.  E.  1079,  Affirming  42  App.  Div.  149,  59  N.  Y.  Supp. 
51,  holding  negotiability  of  municipal  bonds  unaffected  by  seal;  Haskins  v. 
Albany  &  H.  R.  &  Power  Co.  74  App.  Div.  32,  76  N.  Y.  Supp.  667,  holding  ne- 
gotiable, detached  interest  coupons. 
niseharg-e  of  surety. 

Cited  in  Olmstead  v.  Latimer,  9  App.  Div.   170,  41   N.  Y.  Supp.  44,  holding 
surety  not  discharged  by  extension,  void  as  upon  insufficient  consideration. 
Liability    on     commercial     paper. 

Approved  in  Provident  Life  &  T.  Co.  v.  Mercer  County,  170  U.  S.  605,  42  L.  ed. 
1161,  18  Sup.  Ct.  Rep.  788.  sustaining  liability  to  bona  fide  purchaser  on  bonds 
delivered  by  trustee  who  held  same  in  escrow. 

Cited  in   Gillette  v.  Hodge.  95  C.  C.  A.  205,   170  Fed.  314,  holding  that  the 
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conditional  delivery  of  a  negotiable  note  to  the  payee  is  of  no  avail  when-  the 
note  has  been  transferred  to  a  bona  fide  purchaser  for  value. 

Cited  in  footnote  to  Salley  v.  Terrill,  55  L.  R.  A.  730,  which  denies  liability  of 
maker  or  bona  fide  purchaser  of  note  stolen  by  payee. 
Effect  of  taking;  illegral  interest. 

Cited  in  note   (56  L.  R.  A.  679)   on  forfeiture  or  other  effect  of  taking  or  re- 
serving illegal  interest  by  national  bank. 
Delivery  of  escrow   by  depositary. 

Cited  in  note   (130  Am.  St.  Rep.  941)   on  delivery  of  escrow  by  depositary. 

35  L.  R.  A.  611,  FEXSTERMAKER  v.  TRIBUNE  PUB.  CO.   12  Utah,  439,   13 

Utah,  532,  43  Pac.  112,  45  Pac.  1097. 
Liability  for  repeating  defamatory   reports. 

Cited  in  American  Pub.  Co.  v.  Gamble,  115  Tenn.  676,  90  S.  W.  1005,  holding 
that  unless  the  court  itself  has  prohibited  the  publication  of  the  subject-matter 
of  a  trial,  any  one  may  publish  the  proceedings  of  courts  of  justice,  and  a 
newspaper  or  individual  stand  on  the  same  plane  in  this  regard. 

Cited  in  footnote  to  Brewer  v.  Chase,  46  L.  R.  A.  397,  which  sustains  liability 
of  author  of  libelous  articles  stating  that  he  is   informed   that   certain   things 
have  occurred. 
Defense  to  cbargre  of  libel. 

Approved  in  Stark  v.  Publishers  George  Knapp  &  Co.  160  Mo.  551,  61  S.  \V. 
669,  and  Hauger  v.  Benua,  153  Ind.  645.  53  N.  E.  942,  holding  that  plea  of  justifi- 
cation must  be  as  broad  as  charge  of  libel. 

Cited  in  Sheibley  v.  Fales,  81  Neb.  801,  116  N.  W.  1035,  holding  that  where 
the  libellous  charge  is  general,  and  answer  alleging  the  truth  of  the  matter  as 
a  justification,  must  state  facts  which  show  that  the  defamatory  words  are  true, 
and  is  sufficient  if  it  gives  the  plaintiff  notice  of  what  the  defendant  will  at- 
tempt to  prove. 

Cited  in  notes   (31  L.R.A.(N.S.)    138,  140)   on  truth  as  defense  to  civil  action 
for  defamation;    (91  Am.  St.  Rep.  293)    on  justification  in  slander  and  libel. 
—  Evidence    admissible. 

Approved  in  Reed  v.  Union  Cent.  L.  Ins.  Co.  21  Utah,  312,  61  Pac.  21,  denying 
admissibility  of  evidence  in  mitigation  of  damages,  where  not  alleged  or  sug- 
gested in  answer. 

Cited  in  People  v.  Glassman,  12  Utah,  249,  42  Pac.  956,   (dissenting  opinion), 
majority  holding  facts  inducing  publication  admissible  to  rebut  malice  in  libel. 
General    statements   as    libellous. 

Cited  in  Watson  v.  Detroit  Journal  Co.  143  Mich.  435,  5  L.R.A.(N.S.)  484, 
107  N.  W.  81,  8  Ann.  Cas.  131,  holding  that  an  article  in  a  newspaper  "Two 
suits  brought  by  trading  stamp  concerns  calls  attention  to  the  fact  that  these 
get  rich  quick  concerns  are  outlawed  in  this  city,"  was  not  libellous  as  not  re- 
ferring to  any  person  or  corporation  in  particular,  there  being  more  than  one 
of  them:  Kenworthy  v.  Journal  Co.  117  Mo.  App.  334,  93  S.  W.  882,  holding  that 
a  newspaper  statement  after  a  list  of  witnesses,  that  it  is  probable  that  three  of 
the  above  will  be  arrested  for  perjury,  is  not  libellous  as  to  one  of  them, 
there  being  nothing  to  show  that  he  was  one  of  those  referred  to. 
Privileged  communications. 

Cited  in  note  (104  Am.  St.  Rep.  139)  on  what  libelous  statements  are  privi- 
leged. 
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Rlfght  of  action   for  defamation  of  cla»«. 

Cited  in  note    (23  L.R.A.(N.S.)    731)   on  right  of  one  not  specially  named  to 
maintain  action  for  defamation  based  on  charges  against  a  class  or  group. 
Declarations   of   Infant    us   part    oi    res   Kestae. 

Cited  in  note  (65  L.R.A.  319)  on  admissibility  of  declarations  of  infant  too 
young  to  be  sworn  as  witness,  as  part  of  res  gestae. 

35  L.  R.  A.  620,  SMITH  v.  UTLEY,  92  Wis.  133,  65  N.  W.  744. 
Actionable    libel. 

Cited  in  Candrian  v.  Miller,  98  Wis.  167,  73  N.  W.  1004,  holding  publication 
of  open  letter  charging  one  as  being  eloquent  in  calumnies,  lying  and  quarrel- 
some, "codfish  mute"  when  asked  to  tell  the  truth,  noble  swindling  knight,  narrow 
of  intellect,  steals  from  other  newspapers  without  giving  credit,  contemptible 
slack-tail,  full  of  blemishes,  fleas,  and  spots,  actionable  per  se;  Robinson  v.  Eau 
Claire  Book  &  Stationery  Co.  110  Wis.  372,  85  N.  W.  983,  holding  article  to 
prejudice  party's  trade  and  business,  actionable,  although  not  imputing  crime; 
Nehrling  v.  Herold  Co.  112  Wis.  563,  88  N.  W.  614,  holding  matter  tending  to 
degrade  custodian  of  public  museum,  libelous. 

Cited  in  footnote  to  Wofford  v.  Meeks,  55  L.  R.  A.  214,  which  holds  libelous, 
publication  imputing  to  county  officials  prostitution  of  county  finances  by  award- 
ing contracts  to  persons  of  same  political  faith. 

Cited  in  note   (116  Am.  St.  Rep.  815)   on  what  words  are  libelous  per  se. 
Newspaper   proprietor's   liability   for   libel. 

Cited  in  Pfister  v.  Sentinel  Co.  108  Wis.  580,  84  N.  W.  887,  holding  officers  of 
publishing  corporation  liable  for  libel  only  when  promoting  publication  or  charged 
with  knowledge;  Graybill  v.  De Young,  J 40  Cal.  329,  73  Pac.  1067,  holding  pro- 
prietor of  newspaper,  who  is  absent  at  time  of  defamatory  publication,  not  liable 
in  compensatory  damages  unless  publication  actuated  by  malice;  Com.  v.  Rovni- 
anek,  12  Pa.  Super.  Ct.  93,  holding  proprietor  prima  facie  liable  for  libel  inserted 
by  foreman  or  servant. 

Cited  in  note  (115  Am.  St.  Rep.  724)  on  corporate  liability  for  libel  and 
slander. 

Distinguished  in  Folwell  v.  Miller,  10  L.R.A. (N.S.)  334,  75  C.  C.  A.  489, 
145  Fed.  496,  7  Ann.  Cas.  455,  holding  that  the  editor  in  chief  of  a  paper  owned 
and  operated  by  a  corporation  of  which  he  was  president,  is  not  personally 
liable  for  libellous  articles  published  without  his  knowledge  or  consent,  while 
he  was  absent  from  his  office. 
Libel  of  candidate  for  office. 

Cited  in  footnotes  to  State  v.  Hoskins,  47  L.  R.  A.  223,  which  denies  privilege  to 
publication  of  charges  against  candidate  for  office  of  judge  outside  his  judicial 
district;  Coffin  v.  Brown,  55  L.  R.  A.  732,  which  denies  right  falsely  to  attack 
character  of  appointee  of  governor  to  prevent  latter's  re-election;  Eikhoff  v.  Gil- 
bert, 51  L.  R.  A.  451,  which  denies  privilege  to  circular  to  voters  announcing  that 
candidate  for  re-election  baa  championed  legislation  opposed  to  moral  interests  of 
community;  Star  Pub.  Co.  v.  Donahoe,  65  L.R.A.  980,  which  holds  newspaper 
publication  charging  candidate  for  office  with  a  criminal  offense,  not  privi- 
leged. 
Libel  of  class. 

Cited  in  notes  (70  Am.  St.  Rep.  755)  on  libel  or  slander  of  a  class  or  number 
of  persons;  (23  L.R.A. (N.S.)  729)  on  right  of  one  not  specially  named  to  main- 
tain action  for  defamation  based  on  charges  against  a  class  or  group. 
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35  L.  R,  A.  623,  EMPIRE  TRANSP.  CO.  v.  PHILADELPHIA  &  R.  COAL  &  I.  CO. 

23  C.  C.  A.  564,  40  U.  S.  App.  157,  77  Fed.  919. 
Burden    of   proof   as    to    demurrage. 

Cited  in  Roney  v.  Chase,  T.  &  Co.  88  C.  C.  A.  389,  161  Fed.  310,  holding  that 
the  burden  being  upon  the  charterer  to  excuse  delay  in  unloading,  the  delay 
was  not  excused  by  showing  that  the  vessel  could  not  reach  the  dock  to  which 
it  was  directed,  because  of  dredging  operations,  where  there  were  other  docks 
which  could  be  reached. 

Cited  in  note  (24  Eng.  Rul.  Cas.  398)  on  burden  of  proof  on  owner  of  cargo 
to  establish  negligence. 

Distinguished  in  Gilbert  v.  South  Carolina  Interstate  &  W.  I.  Exposition  Co. 
113  Fed.  522,  denying  that  owner  of  boat  has  burden  of  showing  charterer's  want 
of  diligence  in  unloading,  in  action  for  stipulated  demurrage. 
Liability   for   demurrage. 

Cited  in  Pioneer  Fuel  Co.  v.  McBrier,  28  C.  C.  A.  471,  55  U.  S.  App.  181,  84  Fed. 
500,  denying  recovery  of  demurrage  where  actual  amount  of  damage  not  clearly 
shown;  Williscroft  v.  The  Cyrenian,  123  Fed.  170,  denying  liability  for  demur- 
rage where  delay  in  unloading  lumber  vessel  was  due  to  being  obliged  to  wait  her 
turn,  according  to  custom  of  port;  Milburn  v.  Federal  Sugar  Ref.  Co.  88  C. 
C.  A.  577,  161  Fed.  719,  reversing  155  Fed.  369,  holding  that  a  delay  in  dis- 
charging the  cargo  through  a  default  of  the  vessel,  does  entitle  the  consignee 
or  charterer  to  an  extension  of  time  within  which  the  discharge  may  be  made 
without  liability  for  demurrage;  United  States  Shipping  Co.  v.  Uniter  States. 
146  Fed.  920,  holding  that  the  United  States  was  not  liable  for  demurrage  in 
unloading  a  vessel  containing  naval  stores}  where  reasonable  regulations  of  the 
navy  required  such  stores  to  be  unloaded  on  government  lighters,  and  in  the 
day  time. 

Distinguished  in  Lehigh  Valley  Coal  Co.  v.  Ionia  Transp.  Co.  98  C.  C.  A.  506 
174  Fed.  801,  holding  that  where  the  charterer  fails  to  discharge  the  vessel  at 
the  port  of  destination,  and  is  obliged  to  proceed  to  another  port,  the  vessel  does 
not  contract  with  reference  to  the  customs  of  the  latter  port  so  that  the  char- 
terer is  liable  for  demurrage;  Schooner  Mahukona  Co.  v.  180,000  Feet  of  Lum- 
ber, 142  Fed.  582,  holding  that  where  the  vessel  did  not  arrive  until  sixty  days 
after  it  was  due,  and  the  cargo  had  been  forwarded,  the  charterer  was  not  re- 
lieved from  liability  for  demurrage  because  the  mill  at  which  it  was  to  load 
could  not  furnish  the  lumber. 
Time  for  loading-  or  unloading  vessel. 

Cited  in  Corrigan  v.  Iroquois  Furnace  Co.  41  C.  C.  A.  104,  100  Fed.  871,  hold- 
ing reasonable  time  for  unloading  determined  by  circumstances  of  each  case ; 
Durchman  v.  Dunn,  101  Fed.  607,  holding  provision  to  furnish  cargo  as  fast  as 
vessel  can  receive  and  properly  stow  same  in  suitable  hours  and  weather  in- 
applicable where  delay  caused  by  cargo  becoming  wet  in  distant  place;  Me 
Arthur  Bros.  Co.  v.  622,714  Feet  of  Lumber,  131  Fed.  390,  holding  that  where 
vessel  was  two  days  late  in  arriving  for  loading,  other  vessels  having  arrived 
in  the  meantime,  they  are  entitled  to  priority  in  loading;  The  Heathdene,  155 
Fed.  369,  Reversed  in  88  C.  C.  A.  577,  161  Fed.  719,  on  the  implied  agreement 
to  unload  with  reasonable  diligence;  Re  2,098  Tons  of  Coal,  67  C.  C.  A.  671,  135 
Fed.  320,  holding  that  the  contract  being  silent,  the  duty  was  imposed  to  give 
the  vessel  reasonable  dispatch  in  unloading  and  discharging  its  cargo. 
Strikes  an  affecting  liability  or  performance  of  contract. 

Cited  in   Wood  v.   Keyser,   84   Fed.   690,  holding  term   "strike"  in   exceptions 
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stipulated  in  charter  party  as  to  running  of  lay  days,  to  be  accepted  in  ordinary 
sense  as  excusing  delays  due  to  refusal  of  men  to  work;  Marshall  v.  McNear,  121 
Fed.  429,  holding  charterer  not  liable  for  delay  in  discharging  cargo,  due  to  strike 
among  stevedores;  Fewings  v.  Mendenhall,  88  Minn.  342,  60  L.  R.  A.  604,  97  Am. 
St.  Rep.  519,  93  N.  W.  127,  denying  carrier's  liability  for  injury  tc  passenger  who 
was  hit  by  stone  thrown  by  striking  employee;  Barnum  v.  Williams,  115  App. 
Div.  698,  102  N.  Y.  Supp.  874,  on  the  release  from  liability  of  contractor  by 
strike. 

Cited  in  footnotes  to  Fisher  v.  Walsh,  43  L.R.A.  810,  which  holds  employee 
quitting  service  in  breach  of  contract  because  of  strikers'  threats,  liable  for  re- 
sulting injury  to  employer;  Fisher  v.  Boston  &  M.  R.  Co.  68  L.R.A.  390,  which 
holds  railroad  company  prevented  by  strike  from  obeying  shipping  directions  as 
to  route  liable  for  selecting  other  route  with  greatly  increased  freight  charge 
without  consulting  shipper. 

Cited  in  notes  (5  L.R.A. ( N.S. )  128)  on  provision  in  charter  party  against 
demurrage  in  case  of  strike;  (9  L.R.A.(N.S.)  1188)  on  "strike"  clause  in  con- 
tract of  sale  and  delivery;  (22  L.R.A. (N.S.)  1201)  on  effect  of  strike  on  statu- 
tory liability  of  carrier  for  refusal  to  receive  shipment;  (33  L.R.A.  (N.S.)  701) 
on  effect  upon  contract  obligation  of  failure  of  third  person  tc  take  action  essen- 
tial to  performance. 
Liability  of  carrier  for  delay  In  delivery. 

Cited  in  Burnham  v.  Alabama  &  V.  R.  Co.  81  Miss.  54,  32  So.  912,  on  the  lia- 
bility of  a  carrier  for  delay  where  the  goods  have  been  delivered,  and  also  citing 
annotation  on  this  point. 

35  L.  R,  A.  633,  ROCKEFELLER  v.  MERR1TT,  22  C.  C.  A.  608,  40  U.  S.  App. 

666,  76  Fed.  909. 
Rules  for  construction  of  contract*. 

Approved  in  Leete  v.  Pacific  Mill  &  Min.  Co.  88  Fed.  967,  and  Western  Com- 
mercial Travelers'  Asso.  v.  Smith,  40  L.  R.  A.  655,  29  C.  C.  A.  225,  56  U.  S.  App. 
393,  85  Fed.  403,  holding  contract  is  to  be  interpreted  in  light  of  circumstances  at 
making;  Speed  v.  St.  Louis  Merchants'  Bridge  Terminal  R.  Co.  30  C.  C.  A.  3,  57 
U.  S.  App.  526,  86  Fed.  237,  holding  technical  words  of  contract  governed  by  ap- 
parent intention  of  parties;  Long- Bell  Lumber  Co.  v.  Stump,  30  C.  C.  A.  264,  57 
U.  S.  App.  546,  86  Fed.  579,  holding  contract  is  to  be  construed  according  to 
practical  interpretation  by  parties. 

Cited  in  Steere  v.  Gingery,  21  S.  D.  186,  110  N.  W.  774,  holding  that  con- 
tract stating  that  first  party  "sold"  to  second  party  certain  land  at  $16  per 
acre  and  agreeing  to  accept  as  "part  payment"  other  land  at  $45  per  acre  is 
contract  for  exchange  of  land;  Cook  v.  Foley,  81  C.  C.  A.  237,  152  Fed.  49 
holding  that  the  situation  of  the  parties  at  the  time  the  contract  was  entered 
into,  should  be  considered  in  construing  the  contract;  United  States  Fidelity  & 
G.  Co.  v.  Woodson  County,  76  C.  C.  A.  114,  145  Fed.  150,  holding  that  careless 
recitals  and  inapt  recitals  in  a  bond,  inconsistent  with  the  intention  of  the 
parties,  will  not  prevail  against  the  latter. 
Measure  of  damages. 

Approved  in  First  Nat.  Bank  v.  Rush,  29  C.  C.  A.  338,  56  U.  S.  App.  556,  85 
Fed.  543,  holding  damages  for  conversion  of  stock  limited  to  amount  paid  for  its 
recovery  and  time  used  in  securing  it;  Hoyt  v.  Fuller,  43  C.  C.  A.  467,  104  Fed. 
193,  holding  value  of  use,  measure  of  damages  for  wrongful  detention;  Sigafus 
v.  Porter,  179  U.  S.  123,  45  L.  ed.  117,  21  Sup.  Ct.  Rep.  34,  holding  actual  loss  is 
measure  of  damages  for  deceit  in  sale  of  property;  Moffitt-West  Drug  Co.  v.  Byrd. 
L.R.A.  Au.  Vol.  IV.  — 82 
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34  C.  C.  A.  354,  92  Fed.  293,  holding  damages  for  breach  of  contract  of  sale  limit- 
ed to  difference  between  contract  and  market  prices  at  time  and  place  of  delivery, 
in  absence  of  special  circumstances  known  to  seller;  Trenchard  v.  Kell,  127  Fed. 
602,  holding  that  measure  of  damages  for  fraud  in  misrepresenting  quantity  of 
timber  sold  is  difference  between  what  was  purchased  and  what  was  received. 

Cited  in  Williams  v.  Detroit  Oil  &  Cotton  Co.  52  Tex.  Civ.  App.  248,  114  S. 
W.  167,  holding  that  in  action  for  damages  for  false  representations  brought 
against  employer  for  falsely  representing  that  he  took  out  accident  policy  for 
servant,  measure  of  damages  was  such  as  would  recompense  servant  for  money 
deducted  from  his  wages  for  that  purpose;  Northwestern  Steam  Boiler  &  Mfg. 
Co.  v.  Great  Lakes  Engineering  Works,  104  C.  C.  A.  52,  181  Fed.  42,  holding 
that  damages  which  are  natural  and  probable  result  of  breach  of  contract,  and 
which  parties  may  reasonably  anticipate  as  effect  of  breach,  which  are  known 
to  them  when  contract  was  made  may  be  recovered;  McDonald  v.  Kansas  City 
Bolt  &  Nut  Co.  8  L.R.A.(N.S.)  1114,  79  C.  C.  A.  298,  149  Fed.  365,  holding 
that  for  a  breach  of  contract  the  measure  is  those  damages  which  are  the 
natural  and  probable  result  of  the  breach  and  those  which  the  parties  may 
reasonably  anticipate  as  the  effect  of  the  breach  under  the  circumstances  known 
to  them  when  contract  was  made;  Neher  v.  Hansen,  12  Cal.  App.  373,  107  Pac. 
565,  holding  that  the  measure  of  damages  for  false  representations  in  the  sale 
of  stock,  is  the  difference  between  the  value  of  the  stock  at  the  time  of  the  pur- 
chase and  the  price  paid  therefor,  together  with  interest;  First  Nat.  Bank  v. 
Carroll,  35  Mont.  315,  88  Pac.  1012,  on  the  measure  of  damages  for  breach  of 
contract;  Stratton  v.  Dines,  68  C.  C.  A.  161,  135  Fed.  459;  Pittsburg  Life  &  T. 
Co.  v.  Northern  Cent.  L.  Ins.  Co.  140  Fed.  897, — holding  that  the  measure  of 
damages  for  deceit  in  the  contract  of  sale,  is  the  difference  between  what  the 
buyer  receives,  and  what  he  pays;  Huckel  v.  Prettyman,  18  Pa.  Dist.  R.  276. 
holding  same  or  he  may  rescind  the  contract  and  recover  what  he  parted  with. 

Cited  in  footnote  to  Beare  v.  Wright,  69  L.R.A.  409,  which  holds  measure  of 
damages  for  fraudulent  representations  inducing  exchange  of  land  for  corpo- 
rate stock  the  difference  in  value  between  what  was  received  or  parted  with 
and  what  would  have  been  received  or  parted  with  if  the  representations  had 
been  true. 

Cited  in  notes  (8  L.R.A.(N.S.)  811;  38  L.R.A.(N.S.)  467,  469;  123  Am. 
St.  Rep.  779)  on  measure  of  damages  for  fraudulent  representations  in  sale 
or  exchange  of  land. 

35  L.  R.  A.  640,  BRUENING  v.  DORR,  23  Colo.  195,  47  Pac.  290. 
Appropriation   and   drainage   of  waters. 

Cited  in  Clark  v.  Ashley,  34  Colo.  290,  82  Pac.  588,  holding  that  the  fact 
that  the  waters  were  subterranean  did  not  affect  the  rights  as  to  appropriation 
where  they  flowed  in  well  defined  channels. 

Cited  in  footnotes  to  Brosman  v.  Harris,  54  L.  R.  A.  628,  which  sustains  right, 
under  statute,  to  appropriate  water  of  spring  without  natural  outlet :  Stillwater 
Water  Co.  v.  Farmer,  60  L.  R.  A.  875,  which  sustains  right  to  injunction  against 
land  owner  draining,  collecting,  and  diverting  percolating  waters  solely  to  waste 
them;  Willow  Creek  Irrig.  Co.  v.  Michaelsen,  51  L.  R.  A.  280,  which  holds 
streams  or  springs  or  other  waters  arising  through  percolation  after  segregation 
from  public  domain  not  subject  to  appropriation;  Huber  v.  Merkel,  62  L.  R.  A. 
589,  which  holds  that  land  owner's  right  to  sink  wells  and  gather  percolating 
water  cannot  be  taken  away  by  legislation,  unless  by  exercise  of  eminent  domain 
or  police  power. 
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Cited  in  notes  (21  L.R.A.(N.S.)  76)  on  appropriation  of  percolating  waters 
on  public  lands;  (67  Am.  St.  Rep.  672)  on  what  are  percolating  waters. 

Distinguished  in  Wilson  v.  Ward,  26  Colo.  46,  56  Pac.  573,  denying  liability  for 
interruption  of  flow  of  stream  by  operation  of  pump  and  well  near  stream,  where 
verdict  of  jury  shows  that  water  actually  flowing  into  stream  was  not  thus 
diverted;  Smith  Canal  &  Ditch  Co.  v.  Colorado  Ice  &  Storage  Co.  34  Colo.  491, 
3  L.R.A. (N.S.)  1150,  82  Pac.  940,  on  the  rights  of  appropriation  of  percolating 
waters. 

35  L.  R.  A.  643,  CARLSON  v.  SUPREME  COUNCIL,  A.  L.  OF  H.  115  Cal.  466, 

47  Pac.  375. 
Forfeiture   of   benefit   certificate. 

Cited  in  Valentine  v.  Grand  Lodge,  A.  O.  U.  W.  17  Cal.  App.  321,  119  Pac. 
671,  holding  that  under  stipulations  in  benefit  certificate  for  forfeiture  of  pol- 
icy for  failure  to  pay  amounts  required,  policy  became  void  upon  failure  to 
make  payment  without  action  by  society;  Butler  v.  Grand  Lodge,  A.  O.  U.  W. 
146  Cal.  175,  79  Pac.  86] ;  United  Order,  G.  C.  v.  Hooser,  160  Ala.  343,  49  So. 
354, — holding  that  a  failure  to  pay  the  premiums  within  the  time  provided  by 
the  policy  and  the  by-laws,  ipso  facto  worked  a  forfeiture  of  the  policy  where 
such  was  provided  by  the  policy;  Melvin  v.  Piedmont  Mut.  L.  Ins.  Co.  150  N. 
C.  399,  134  Am.  St.  Rep.  943,  64  S.  E.  180,  holding  that  failure  to  pay  dues 
for  the  length  of  time  provided  by  the  policy,  operates  as  a  forfeiture  of  the 
policy. 
Reinstatement  of  policy. 

Cited  in  Supreme  Commandery  V.  0.  G.  C.  v.  Bernard,  26  App.  D.  C.  179, 
3  Ann.  Cas.  694,  holding  that  the  right  of  reinstatement  does  not  survive  the 
death  of  the  member;  Thompson  v.  Fidelity  Mut.  L.  Ins.  Co.  116  Tenn.  569, 
o  L.R.A.(X.S.)  1043,  115  Am.  St.  Rep.  823,  92  S.  W.  1098;  Brown  v.  Knights 
of  Protected  Ark,  43  Colo.  294.  96  Pac.  450, — holding  that  the  beneficiary  could 
not  avail  himself  of  the  provisions  of  the  policy  for  reinstatement,  after  the 
death  of  the  insured. 

Cited  in  footnote  to  John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  43  L.  R.  A.  566, 
which  holds  suit  for  cancelation  of  receipt  renewing  lapsed  life  policy,  obtained 
by  fraud,  within  jurisdiction  of  equity. 
Waiver   of   forfeiture    of   policy. 

Cited  in  McBryde  v.  South  Carolina  Mut.  Ins.  Co.  55  S.  C.  592,  74  Am.  St. 
Rep.  769,  33  S.  E.  729,  holding  mutual  insurance  companies  within  rules  as  ap- 
plied to  old  line  companies  as  to  waiver  of  forfeiture  of  policy;  J.  P.  Lamb  & 
Co.  v.  Merchants'  Nat.  Mut.  F.  Ins.  Co.  18  N.  D.  268,  119  N.  W.  1048,  on  acts 
of  agent  of  insurance  company  as  creating  waiver  of  terms  of  policy;  Wilkie 
v.  National  Council  U.  A.  M.  151  X.  C.  528,  66  S.  E.  579,  holding  that  the 
failure  to  pay  the  dues  within  the  time  provided  by  the  policy  operates  as  a 
forfeiture  of  the  policy  and  it  is  not  waived  by  the  fact  that  the  local  lodge 
paid  certain  dues  due  the  national  lodge  for  the  member. 

Cited  in  footnotes  to  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R.  A. 
233.  which  holds  forfeiture  of  policy  waived  by  retaining  payment  made  after 
default,  without  notice  of  any  condition  affixed;  Johnston  v.  Phelps  County 
Farmers'  Mut.  Ins.  Co.  56  L.  R.  A.  127,  which  holds  receipt  of  delinquent  assess- 
ment not  waiver  of  forfeiture  if  any  of  insured  property  in  existence. 
Stipulations  for  prompt  payment  of  assessments. 

Cited  in  Modern  Woodmen  v.  Tevis,  54  C.  C.  A.  296,  117  Fed.  372,  holding  that 
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stipulations  for  prompt  payment  of  assessments  constitute  substance  and  essence 
of  benefit  insurance  contracts;  Supreme  Lodge,  K.  H.  v.  Jones,  35  Ind.  App. 
130,  69  N.  E.  718,  holding  same. 

35  L.  R.  A.  647,  HAYS  v.  LAPEYRE,  48  La.  Ann.  749,  19  So.  821. 

Subsequent  appeal  in  49  La.  Ann.  744,  22  So.  248. 
Creditor's    insnrable    interest. 

Cited  in  footnotes  to  Exchange  Bank  v.  Loh,  44  L.R.A.  372,  which  holds  credit 
or's  insurable  interest  limited  to  amount  of  indebtedness:  Gordon  v.  Ware  Nat. 
Bank,  67  L.R.A.  550,  which  holds  that  creditor  has  an  insurable  interest  in  life 
of  debtor. 
Assignment    of    policy. 

Cited  in  footnotes  to  Morris  v.  Georgia  Loan,  Sav.  &  Bkg.  Co.  46  L.  R.  A.  506. 
which  holds  creditor  taking  assignment  of  policy  entitled  to  retain  from  proceeds 
sufficient  to  pay  debt  and  advances  only;  McQuillan  v.  Mutual  Reserve  Fund  Life 
Asso.  56  L.  R,  A.  233,  which  sustains  right  to  provide  that  assigned  policy  shall 
be  void  as  to  all  above  debt  due  assignee;  Steele  v.  Gatlin,  59  L.  R.  A.  129,  which 
holds  complete  gift  not  made  by  verbal  assignment  of  life  policy,  accompanied 
with  words  indicating  intent  to  give  and  delivery  of  policy. 

Cited  in  notes   (3  L.R.A.  (N.S.)    942)    on  validity  of  assignment  of  interest  in 
life  insurance   to  one  paying  premiums;     (6  L.R.A. (N.S.)    129)    on   validity   of 
assignment  not  made  as  cover  for  wager  policy  of  life  insurance  to  one  having 
no  insurable  interest. 
Gift  or  ownership  of  proceeds  of  policy. 

Cited  in  Emonot's  Succession,  109  La.  365,  33  So.  368,  holding  proceeds  of 
policy  taken  on  life  of  mother  in  favor  of  daughter  belong  entirely  to  latter. 

Cited  in  footnote  to  Opitz  v.  Karel,  62  L.  R.  A.  982,  which  sustains  right  of  one 
taking  policy  on  his  own  life  to  make  valid  gift  of  proceeds  by  mere  delivery  of 
policy. 
Reference   to   extrinsic   agreement   as  affecting:   negotiability. 

Cited  in  note  (30  L.R.A. (N.S.)  40)  on  reference  to  extrinsic  agreement  as 
affecting  negotiability. 

35  L.  R.  A.  655,  WESTERN  &  A.  R.  CO.  v.  VOILS,  98  Ga.  446,  26  S.  E.  483. 
Constitutional  powers  of  judiciary. 

Approved  in  Welborne  v.  State,   114  Ga.  806,  40  S.  E.  857,  holding  power  to 
grant  new  trials  and  have  judgments  reviewed  on  writ  of  error  by  supreme  court, 
constitutional  incidents  of  constitutional  city  court. 
Who  are   passengers. 

Cited  in  St.  Louis  Southwestern  R.  Co.  v.  Wainwright,  82  C.  C.  A.  16,  152 
Fed.  626,  holding  one  entering  on  steps  of  train  to  be  a  passenger. 

Cited  in  footnotes  to  Keator  v.  Scranton  Traction  Co.  44  L.  R.  A.  546,  which 
holds  woman  with  transfer  ticket,  injured  by  breaking  of  trolley  pole  while  she 
is  approaching  car,  a  passenger;  Young  v.  Xew  York,  N.  H.  &  H.  R.  Co.  41  L.  R, 
A.  193,  which  holds  person  with  ticket,  crossing  track  from  station  to  platform,  a 
passenger;  Southern  R.  Co.  v.  Smith,  40  L.  R.  A.  746.  which  holds  person  with 
mileage  ticket,  trying  to  cross  main  track  to  board  train  on  siding,  not  a  pas- 
senger; Chicago  &  E.  I.  R.  Co.  v.  Jennimrs,  54  L.  R.  A.  827.  which  holds  one  with 
ticket,  crossing  tracks  on  highway  to  board  train  on  further  track,  not  a 
passenger;  Illinois  C.  R.  Co.  v.  O'Keefe,  39  L.  R.  A.  148,  which  holds  person  with 
free  pass,  getting  on  front  platform  of  baggage  car  after  train  in  motion,  not  a 
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passenger ;  Exton  v.  Central  R.  Co.  56  L.  R.  A.  509  which  holds  purchaser  of  ticket 
a  passenger  while  using  depot  for  purpose  of  journey;  Phillips  v.  Southern  R.  Co. 
45  L.  R.  A.  163,  which  holds  one  coming  to  station  with  intent  to  take  next  train, 
a  passenger;  Illinois  C.  R.  Co.  v.  Laloge,  62  L.  R,  A.  405,  which  holds  intending 
passenger  resorting  to  station  unreasonable  time  before  train's  departure  not  en- 
titled as  a  passenger,  to  protection  from  assaults  of  strandera;  Dochemin  v. 
Boston  Elev.  R.  Co.  66  L.R.A.  980,  which  holds  that  street  car  company  does  not 
owe  to  person  approaching  car  to  enter  it  as  passenger  same  high  degree  of  care 
with  respect  to  defects  in  car  that  it  owes  to  passengers  actually  on  board. 

Cited  in  notes    (13  L.R.A.  (N.S.)    284)   on  signaling  car  as  making  one  a  pas- 
senger;   (24  L.R.A. (N.S.)    741)    on  injury  to  intending  passenger  attempting  to 
flag  train  at  flag  station;    (61  Am.  St.  Rep.  82)  on  who  are  passengers  and  when 
they  become  such. 
Duty   of   carrier   of  passengers. 

Cited  in  Southern  R.  Co.  v.  Wright,  6  Ga.  App.  184,  64  S.  E.  703,  holding  that 
carrier  owes  duty  of  extraordinary  diligence  to  passengers  in  alighting. 

Cited  in  note    (8  L.R.A. (N.S.)   301)    on  duty  to  assist  infirm  passenger. 

Distinguished  in   Battle  v.  Georgia  R.  &  Electric  Co.   120  Ga.  994,  48  S.  E. 
337,  holding  that  petition  for  damages  for  failure  to  stop  a  street  car  must 
show  that  it  was  duty  to  stop  particular  car. 
Master's  liability  for  servant's  Injury  to  bystander. 

Cited  in  footnote  to  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies  master's 
liability  for  injury  to  bystander  by  slipping  of  hook  from  servant's  hand,  while 
pretending  to  throw  at  boys  playing  on  cotton  bales. 

35  L.  R.  A.  656,  PEOPLE  ex  rel.  CANTRELL  v.  ST.  LOUIS,  A.  &  T.  H.  R,  CO. 

176  111.  512,  45  N.  E.  824,  52  N.  E.  292. 
Itesisoiiableness    of    street    car    rates. 

Cited  in  Union  Traction  Co.  v.  Chicago,   199   111.  648,  65  N.  E.  470,  holding 
reasonableness  of  prescribed  street  car  rates  to  be  determined  by  consideration  of 
value  of  its  property,  and  showing  charges  made  by  similar  companies. 
Mandamus  to  compel  criminal  prosecution. 

Approved  in  Goodell  v.  Woodbury,  71  N.  H.  382,  52  Atl.  855,  sustaining  man- 
damus to  compel  prosecution  of  offenders  against  liquor  laws. 
To  compel   performance  by  public   service   corporation. 

Cited  in  Weld  v.  Board  of  Gas  &  Electric  Light  Comrs.  197  Mass.  561,  84  N. 
E.  101,  denying  writ  of  mandamus  to  compel  a  gas  company  to  serve  a  cus- 
tomer where  another  company  can  give  party  service. 

Cited  in  note    (125   Am.  St.  Rep.  514)    on  duties,  performance  of  which  may 
be  compelled  by  mandamus. 
Operation    of    railroad. 

Cited  in  Missouri  P.  R.  Co.  v.  Kansas,  216  U.  S.  280,  54  L.  ed.  480,  30  Sup. 
Ct.  Rep.  330,  holding  that  order  of  board  of  railroad  commissioners  requiring 
railroad  to  run  passenger  train  between  certain  points  instead  of  mixed  freight 
and  passenger  train  is  valid;  State  ex  rel.  Taylor  v.  Missouri  P.  R.  Co.  76  Kan. 
492,  92  Pac.  606.  sustaining  a  proceeding  in  mandamus  to  compel  a  railroad 
company  to  comply  with  an  order  of  railroad  commission;  Jacquelin  v.  Erie  R. 
Co.  69  N.  J.  Eq.  446.  61  Atl.  18,  on  proceedings  in  mandamus  to  compel  a  rail- 
road company  to  maintain  a  station;  Rouse  v.  Thompson,  228  111.  554,  81  N.  E. 
1109  (dissenting  opinion),  on  mandamus  as  a  remedy  against  railroad  com- 
panies: State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co.  53  Fla,  669,  13  L.R.A. 
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(X.S.)  327.  44  So.  213,  12  Ann.  Cas.  359,  sustaining  right  of  state  to  require 
railroad  company  to  equip  its  road ;  North  Carolina  Corp.  Commission  v. 
Atlantic  Coast  Line  R.  Co.  137  N.  C.  16,  115  Am.  St.  Rep.  636,  49  S.  E.  191, 
sustaining  power  of  commission  of  state  to  compel  a  railroad  company  to  make 
a  certain  connecting  schedule. 

Cited  in  footnotes  to  State  ex  rel.  Bridgeton  v.  Bridgeton  A  M.  Traction  Co. 
45  L.  R,  A.  837,  which  holds  street  railway  company's  duty  to  operate  road  en- 
forceable by  mandamus;  State  ex  rel.  Grinsfelder  v.  Spokane  Street  R.  Co.  41 
L.  R.  A.  515,  which  sustains  right  to  enforce  operation  of  street  railway  by 
mandamus ;  State  ex  rel.  Knight  v.  Helena  Power  &  Light  Co.  44  L.  R,  A.  692,  and 
San  Antonio  Street  R.  Co.  v.  State,  35  L.  R.  A.  662,  which  deny  right  to  compel 
by  mandamus,  street  railway  company  to  operate  abandoned  portion  of  line. 

Cited  in  note  (13  L.R.A.  (N.S. )  321)  on  right  of  state  to  require  railroad  com- 
pany to  equip  its  road. 

Distinguished   in  Amesbury  v.  Citizens  Electric  Street  R.  Co.  199  Mass.  399. 
19  L.R.A. (N.S.)    870,  85  N.  E.  419,  holding  in  the  absence  of  an  agreement  to 
the  contrary  that  a  street  railway  might  discontinue  a  part  of  its  line. 
Duty  to  carry  passengers. 

Cited  in  Litchfield  &  M.  R.  Co.  v.  People,  222  111.  247,  78  N.  E.  589,  holding 
that  a  railroad  cannot  engage  exclusively  in  business  of  carrying  freight. 
What   Is  preferred   stock. 

Cited  in  note  (73  Am.  St.  Rep.  228)  on  what  is  preferred  stock  and  what 
are  special  rights  of  its  holders. 

35  L.  R.  A.  662,  SAN  ANTONIO  STREET  R.  CO.  v.  STATE,  90  Tex.  520,  59  Am. 

St.  Rep.  834,  39  S.  W.  926. 
H  iuli  (   to  mandamus. 

Cited  in  Franklin  Fire  Proofing  Co.  v.  Dallas,  29  Tex.  Civ.  App.  452,  68  S.  W. 
820.  denying  mandamus  to  compel  contractor,  engaged  in  paving  streets,  to  repair 
defects,  where  city  has  taken  bond  for  his  faithful  performance  of  duties; 
International  Water  Co.  v.  El  Paso,  51  Tex.  Civ.  App.  326,  112  S.  W.  816,  hold- 
ing that  city  may  by  mandamus  compel  water  company  to  comply  with  its 
contract  to  supply  inhabitants  with  water. 
To  compel  operation  of  street  railway. 

Cited  in  State  ex  rel.  Knight  v.  Helena  Power  &  Light  Co.  22  Mont.  394,  44  L. 
R.  A.  693,  footnote  p.  692,  56  Pac.  685,  denying  power  to  compel  operation  of 
abandoned  street  railway  line;  State  ex  rel.  Grinsfelder  v.  Spokane  Street  R.  Co. 
19  Wash.  529,  41  L.  R.  A.  518,  footnote  p.  515,  67  Am.  St.  Rep.  739,  53  Pac.  719, 
sustaining  right  to  enforce  operation  of  street  railway  by  mandamus:  Amesbury 
v.  Citizens  Electric  Street  R.  Co.  199  Mass.  397,  19  L.R.A.(N.S.)  869,  85  N.  E.  419. 
holding  in  the  absence  of  an  agreement  to  the  contrary  that  a  street  railway 
might  discontinue  a  part  of  its  line;  State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  R. 
Co.  53  Fla.  671,  13  L.R.A. (N.S.)  328,  44  So.  213,  12  Ann.  Cas.  359,  sustaining 
right  of  state  to  require  a  railroad  company  to  equip  its  road. 

Cited  in  footnote  to  State  ex  rtl.  Bridgeton  v.  Bridgeton  &  M.  Traction  Co.  45 
L.  R,  A.  837,  which  holds  street  railway  company's  duty  to  operate  road  enforce- 
able by  mandamus. 

Disapproved  in  Jacquelin  v.  Erie  R.  Co.  69  N.  J.  Eq.  446,  61  Atl.  18,  sus- 
taining mandamus  to  compel  a  railroad  to  maintain  a  station. 
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35  L.  R.  A.  666,  STORRIE  v.  CORTES,  90  Tex.  283,  38  S.  W.  154. 
Change    in    statute   as   affecting;   right   to   compensation. 

Cited  in  footnote  to  Gross  v.  Whitley  County,  58  L.  R.  A.  394,  which  denies 
county  treasurer's  right  to  compensation  under  statute  in  force  during  first  term, 
for  services  during  second  term  under  different  statute. 
Constitutional  construction. 

Cited  in  Ex  parte  Anderson,  46  Tex.  Crim.  Rep.  378,  81  S.  W.  973,  holding 
the  words  of  a  constitution  mandatory. 
Judicial   decision   aa  impairment   of   contract. 

Cited  in  State  v.  O'Neil,  147  Iowa,  516,  33  L.R.A.(N.S.)  792,  126  N.  W.  454, 
Ann.  Cas.  1912  B,  691,  holding  that  person  cannot  be  punished  for  selling  liquor 
at  time  when  prohibitory  law  is  by  decision  of  highest  court  unconstitutional, 
although  that  court  subsequently"1  holds  law  valid;  Mason  v.  Nelson  Cotton 
Co.  148  N.  C.  510,  18  L.R.A.(N.S.)  1229,  128  Am.  St.  Rep.  635,  62  S.  E.  625, 
holding  that  the  effect  of  an  overruling  decision  is  that  former  decision  never 
was  a  law;  Swanson  v.  Ottumwa,  131  Iowa,  550,  15  L.R.A. (N.S.)  867,  106  N. 
W.  9,  9  Ann.  Cas.  1117,  holding  a  change  a  judicial  decision  impairing  obliga- 
tion of  a  contract  not  a  violation  of  constitution;  Crigler  v.  Shepler,  79  Kan. 
842,  23  L.R.A.  (N.S.)  506,  101  Pac.  619,  holding  a  contract  based  on  erroneous 
decision  gives  no  vested  right  where  parties  to  the  contract  were  not  parties 
to  decision. 

Cited  in  notes    (5  L.R.A.(N.S.)    861;   44  L.  ed.  U.  S.  887)    on  change  of  de- 
cision  of   state   court   as   impairing   obligation   of   contract;     (73   Am.   St.   Rep. 
104)   on  limitations  on  doctrine  of  stare  decisis. 
Inability    of    homestead    for    improvements. 

Approved  in  Lovenberg  v.  Galveston,  17  Tex.  Civ.  App.  163,  42  S.  W.  1024, 
denying  improvement  tax  as  charge  against  abutting  homestead. 

Cited  in  Kettle  v.  Dallas,  35  Tex.  Civ.  App.  640,  80  S.  W.  874,  sustaining  a 
special  assessment  tax  on   a  homestead   for  street  improvement. 
Xecessity  of  pleading  or  prayer. 

Cited  in  Netzorg  v.  Green,  26  Tex.  Civ.  App.  123,  62  S.  W.  789,  holding  that 
tax  lien  cannot  be   foreclosed  unless  it  has  been   pleaded  or  there  was  prayer 
justifying  foreclosure. 
Personal  liability  for  assessment. 

Cited  in  notes  (133  Am.  St.  Rep.  940;  18  L.R.A.(N.S.)  1263,  1264)  on  per- 
sonal liability  of  property  owner  for  assessments  for  local  improvements. 

35  L.  R.  A.  672,  ROYAL  INS.  CO.  v.  McINTYRE,  90  Tex.  170,  59  Am.  St.  Rep. 
797,  37  S.  W.  1068. 

What   amounts    to    "total    loss"    within    insurance    policy. 

Approved  in  Providence  Washington  Ins.  Co.  v.  Board  of  Education,  49  W.  Va. 
385,  38  S.  E.  679,  and  Northwestern  Mut.  L.  Ins.  Co.  v.  Rochester  German  Ins. 
Co.  85  Minn.  57,  56  L.  R.  A.  113,  footnote  p.  108,  88  N.  W.  265,  denying  "total 
loss"  of  building  where  remnant  remains,  reasonably  adapted  for  use;  Palatine 
Ins.  Co.  v.  Weiss,  109  Ky.  467,  59  S.  W.  509,  holding  that  total  loss  occurs  when 
building  has  to  be  torn  down  because  unsafe ;  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Heck- 
man,  64  Kan.  396,  67  Pac.  879,  holding  total  loss  means  such  destruction  of 
property  as  deprives  it  of  character  in  which  it  was  insured. 

Cited  in  Stevens  v.  Norwich  Union  F.  Ins.  Co.  120  Mo.  App.  102,  96  S.  W. 
684,  holding  a  total  destruction  where  building  has  lost  its  identity  as  a  build- 
ing though  a  portion  still  remains  standing. 
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Cited  in  footnotes  to  Corbett  v.  Spring  Garden  Ins.  Co.  41  L.  R.  A.  318.  which 
denies  liability  on  policy  insuring  against  total  destruction  of  building.  v>mn 
it  could  be  repaired  for  one  third  its  value;  O'Keefe  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  39  L.  R.  A.  819,  which  holds  as  total  loss,  building  losing  identity  and  specific 
character  as  such,  though  part  remains  standing;  Thuringia  Ins.  Co.  v.  Malott, 
55  L.  R,  A.  277,  which  holds  total  loss,  such  injury  as  to  destroy  identity  and 
specific  character  of  building,  as  such. 

Cited  in  notes  (56  L.R.A.  788,  792)  on  constructive  total  loss  of  insured 
building;  (59  Am.  St.  Rep.  813)  as  to  when  property  is  "wholly  destroyed" 
or  a  "total  loss"  within  meaning  of  insurance  policy.  , 

Distinguished  in  Murphy  v.  American  Cent.  Ins.  Co.  25  Tex.  Civ.  App.  246,  54  S. 
W.  407,  holding  use  of  part  of  brick  wall  for  new  block  will  not  prevent  old 
building  from  being  total  loss  within  policy. 

35  L.  R.  A.  678,  FOX  v.  CITIZENS'  BANK  &  T.  CO.   (Tenn.  Ch.  App.)   37  S.  W. 

1102. 
Effect  of  addition   of  word   "trustee"   to   name. 

Cited  in  Tradesmen's  Nat.  Bank  v.  Looney,  99  Tenn.  294.  38  L.  R.  A.  842,  foot- 
note p.  837,  63  Am.  St.  Rep.  830,  42  S.  W.  149,  holding  indorsees  liability  not 
affected  by  adding  word  "trustee"  to  name;  Central  State  Bank  v.  Spurlin,  111 
Iowa,  189,  49  L.  R.  A.  661,  footnote  p.  661,  82  Am.  St.  Rep.  511,  82  N.  W.  493, 
holding  negotiability  of  note  not  affected  by  adding  "trustee"  after  payee's 
name;  Dollar  Sav.  &  T.  Co.  v.  Crawford,  69  W.  Va.  115,  33  L.R.A. (N.S.)  591, 
70  S.  E.  1089,  holding  that  use  of  word  "trustee"  following  name  of  payee  in 
negotiable  note  does  not  destroy  its  negotiability  if  trustee  has  right  to  sell  it 
and  receive  proceeds;  Ford  v.  Brown,  114  Tenn.  476,  1  L.R.A. (N.S.)  193,  88  S. 
W.  1036.  holding  a  note  made  to  a  party  as  trustee  and  endorsed  by  him  as 
trustee  is  notice  of  want  of  authority  of  trustee  to  dispose  of  note  for  his  own 
benefit:  State  Bank  v.  McCabe,  135  Mich.  484,  98  N.  W.  20.  holding  a  bank 
dealing  with  a  depositor  as  a  trustee  cannot  appropriate  deposits  to  payment  of 
trustee's  individual  indebtedness. 

Cited  in  note  (1  L.R.A. (N.S.)  189)  on  use  of  word  "trustee"  as  affecting 
negotiability  or  notice  of  rights  of  beneficiaries  of  negotiable  paper. 

35  L.  R.  A.  682,  LOESCH  v.  KOEHLER,  144  Ind.  278,  41  N.  E.  326,  43  N.  E.  129. 
Notice    before    destruction    of    gambler's    property. 

Cited  in  Newman  v.  People,  23  Colo.  307,  47  Pac.  278.  discussing,  without  de- 
ciding, whether  gambling  devices  may  be  destroyed  by  sheriff  without  notice  to 
owner;  Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  590,  108  Pac.  56,  holding 
unconstitutional  a  statute  authorizing  the  summary  disposition  of  property  in 
search  warrant  proceedings. 
Right  of  humane  society  to  kill  animals. 

Cited  in  Polar  Wave  Ice  &  Fuel  Co.  v.  Alton  Branch,  155  111.  App.  315,  hold- 
ing that  humane  society  has  no  right  to  kill  animals  of  another  without 
notice. 

Cited  in  note  (15  L.R.A. (N.S.)  554)  on  constitutionality  of  statutes  author- 
izing seizure  of  animals  by  humane  officers. 

35  L.  R,  A.  684,  PITTSBURGH,  C.  C.  &  ST.  L.  R.  CO.  v.  CROWN  POINT,  146 

Ind.  421,  45  N.  E.  587. 
Exercise  of  municipal   powers. 

Cited  in  Lake  County  Water  4  Light  Co.  v.  Walsh,  160  Ind.  38.  98  Am.  St.  Rep. 
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264,  65  N.  E.  530,  holding  that  in  absence  of  legislative  authority,  city  has  no 
power  to  sell  water  works  and  electric  lighting  plant  which  it  operates  for  pub- 
lic purposes;  De  Mottc  v.  Valparaiso,  161  Ind.  321,  66  L.  R.  A.  118,  67  N.  E.  985, 
sustaining  power  of  municipal  corporation  to  sell  its  right  to  purchase  water- 
works plant  which  has  not  been  dedicated  to  public  use;  Muncie  Natural  Gas  Co. 
v.  Muncie,  160  Ind.  100,  60  L.  R,  A.  826,  66  N.  E.  436,  sustaining  power  of  mu- 
nicipal corporation  to  stipulate  as  to  maximum  rate  charged  for  gas  by  company 
using  streets  for  pipes,  under  statute  giving  it  exclusive  control  of  streets;  Balti- 
more &  O.  R.  Co.  v.  Whiting,  161  Ind.  229,  68  N.  E.  266,  sustaining  power  of 
municipal  corporation  to  regulate  speed  of  railroad  trains  within  corporate 
limits;  State  ex  rel.  Indianapolis  v.  Indianapolis  Union  R.  Co.  160  Ind.  57,  60  L. 
R.  A.  836,  66  N.  E.  163,  holding  city's  power  to  require  railroad  company  to 
elevate  its  tracks  through  city  for  purpose  of  abolishing  grade  crossings  not  con- 
ferred by  charter  empowering  it  to  require  abatement  of  nuisances;  Bogue  v. 
Bennett,  156  Ind.  481,  83  Am.  St.  Rep.  212,  60  N.  E.  143,  holding  ordinance  pro- 
hibiting running  of  traction  engines  upon  streets  and  alleys,  void;  Walker  v. 
Towle,  156  Ind.  641,  53  L.  R.  A.  751,  59  N.  E.  20,  sustaining  ordinance  requiring 
muzzling  of  dogs;  Indianapolis  Abattoir  Co.  v.  Neidlinger,  174  Ind.  407,  92  N. 
E.  169,  holding  that  cities  have  no  implied  powers  to  require  use  of  safety  de- 
vices on  freight  elevators;  Chicago,  I.  &  L.  R.  Co.  v.  Salem,  170  Ind.  159,  19 
L.R.A.  (N.S.)  661,  82  N.  E.  913,  holding  an  ordinance  not  unconstitutional  as 
unreasonable,  where  made  under  sanction  of  the  legislature,  authorized  by  con- 
stitution; Delphi  v.  Hamling,  172  Ind.  649,  89  N.  E.  308,  sustaining  an  ordi- 
nance regulating  arrangement  of  rooms  where  intoxicating  liquors  are  sold; 
Elkhart  v.  Lipschitz,  164  Ind.  673,  74  N.  E.  528,  holding  that  a  statute  giving 
city  power  to  direct  the  location  of  a  slaughter  house  does  not  give  municipal- 
ity right  to  entirely  exclude  slaughterhouses;  Southern  I.  R.  Co.  v.  Bedford,  165 
Ind.  274,  75  N.  E.  268,  6  Ann.  Cas.  509,  holding  invalid  an  ordinance  requiring 
railroad  to  keep  a  flagman  at  a  certain  crossing  at  hours  when  no  switching 
was  being  done;  Scott  v.  Laporte,  162  Ind.  43,  68  N.  E.  278,  on  powers  of  a 
municipal  corporation;  Voss  v.  Waterloo  Water  Co.  163  Ind.  91,  66  L.R.A. 
104,  106  Am.  St.  Rep.  201.  71  N.  E.  208,  2  Ann.  Cas.  978,  holding  that  a 
doubtful  claim  of  power  of  a  municipal  corporation  is  resolved  against  corpo- 
ration. 

Cited  in  footnotes  to  Slanghter  v.  O'Berry,  48  L.R.A.  442,  which  holds  void, 
ordinance  making  city  provide  materials  and  labor  for  making  sewer  connections 
to  within  3  feet  of  building;  Seibert  v.  Missouri  P.  R.  Co.  70  L.R.A.  72,  which 
holds  safety  gates  at  railroad  crossing  though  placed  inside  curb  not  nuisance 
where  sufficient  space  is  left  for  travel. 

Cited  in  notes  (39  L.R.A.  618)  on  municipal  control  over  public  nuisances  on 
public  streets  and  highways,  created  by  street  railroads  and  other  electrical 
companies;  (3  L.R.A.(N.S.)  141)  on  municipal  power  to  require  safety  gates 
at  railroad  crossing. 

Distinguished  in  Camden  Interstate  R.  Co.  v.  Catlettsburg,  129  Fed.  433, 
bolding  constitutional  an  ordinance  requiring  a  railway  company  to  maintain 
a  flagman  at  street  crossing. 

35  L.  R.  A.  686,  LA  PORTE  v.  GAME  WELL  FIRE  ALARM  TELEG.  CO.  146 

Ind.  466,  58  Am.  St.  Rep.  359,  45  N.  E.  588. 

Report  of  action  for  equitable  relief  for  construction  of  telegraph  system  in  42 
C.  C.  A.  407,  102  Fed.  419,  Affirming  96  Fed.  666. 
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Municipal  Indebtedness  and  restrictions  thereon. 

Cited  in  Herman  v.  Oconto,  110  Wis.  673,  86  N.  W.  681,  holding  indebtedness 
for  hydrant  rental  and  electric  lights  for  entire  period  of  contract  therefor  not  to 
be  included  in  computation  of  indebtedness;  Monroe  County  v.  Harrell,  147  Ind. 
509,  46  N.  E.  124,  holding  obligations  payable  out  of  particular  fund,  and  for 
which  municipality  Hot  liable,  not  within  constitutional  inhibition;  Ottumwa  v. 
City  Water  Supply  Co.  56  C.  C.  A.  233,  119  Fed.  329,  denying  power  of  city  in- 
debted to  constitutional  limit,  to  issue  bonds  to  be  paid  with  interest  semi- 
annually  by  one  levy  at  time  of  issuance  of  annual  tax  to  be  collected  for  50 
years;  Allen  T.  Davenport,  107  Iowa,  111,  77  N.  W.  532,  holding  bonds  issued  to 
provide  funds  to  pay  contractor  for  street  improvements,  under  contract  creating 
debt  in  excess  of  constitutional  limit,  void,  although  payable  out  of  paving  fund; 
D  County  v.  Gillett,  9  Okla.  601,  60  Pac.  277,  holding  warrant  in  payment  of 
salary  of  county  clerk  within  limitation  of  indebtedness;  Gosport  v.  Pritchard, 
156  Ind.  404,  59  N.  E.  1058,  holding  indebtedness  beyond  constitutional  limit  not 
shown  by  allegations  of  population,  current  expenses  of  town,  and  that  levy  to 
meet  payment  would  be  oppressive  and  abuse  of  discretion  of  board  of  trustees; 
Eaton  v.  Mimnaugh,  43  Or.  470.  73  Pac.  754,  holding  debt  for  construction  of 
courthouse,  not  within  provision  as  to  creation  of  debt  for  some  imperative  pub- 
lic duty:  Cason  v.  Lebanon,  153  Ind.  575,  55  N.  E.  768,  sustaining  improvement 
contract,  although  city's  part  of  expense  for  highway  crossings  creates  indebted- 
ness in  excess  of  constitutional  limit;  South  Bend  v.  Reynolds,  155  Ind.  73,  49 
L.  R.  A.  796,  57  N.  E.  706,  holding  constitutional  limit  of  indebtedness  not  ex- 
ceeded by  contract  to  lease  city  hall,  with  option  to  purchase,  where  insufficiency 
of  current  revenues  not  shown;  Reynolds  v.  Waterville,  92  Me.  327,  42  Atl.  553 
( dissenting  opinion ) ,  majority  holding  excess  of  indebtedness  created  by  contract 
to  erect  city  hall;  Defrees  v.  Ferstl,  154  Ind.  698,  57  N.  E.  266.  dissenting  opinion 
by  Baker,  J.,  who  holds  right  to  enjoin  completion  of  paving  contract  because  of 
excessive  indebtedness  not  maintained  in  absence  of  proof  that  city  will  be  un- 
able to  pay  when  obligations  due;  Logansport  v.  Jordan,  171  Ind.  127.  37 
L.R.A.(N.S.)  1039,  85  N.  E.  959,  17  Ann.  Cas.  415,  holding  that  a  city  cannot 
ii>cur  an  indebtedness  for  any  purpose  beyond  constitutional  limitation;  Eddy 
Valve  Co.  v.  Crown  Point,  166  Ind.  623,  3  L.R.A.(N.S.)  690,  76  N.  E.  536. 
holding  that  a  municipality  cannot  estop  itself  where  debt  is  beyond  consti- 
tutional limit;  Jordan  v.  Logansport,  171  Ind.  283,  86  N.  E.  47.  holding  that  a 
taxpayer  may  restrain  a  threatened  assessment  in  excess  of  constitutional  limi- 
tation; Trask  v.  Livingston  County,  210  Mo.  598,  109  S.  W.  656,  holding  consti- 
tutional limitation  applies  to  a  debt  to  be  paid  in  future  out  of  future 
revenues;  Giles  v.  Dennison,  15  Okla.  68,  78  Pac.  174,  holding  an  agreement 
by  a  city  to  pay  rent  annually  for  suitable  offices  for  its  officers  does  not  creat- 
an  indebtedness  for  all  annual  payments;  Voss  v.  Waterloo  Water  Co.  163 
Ind.  83,  66  L.R.A.  100,  106  Am.  St.  Rep.  201,  71  N.  E.  208,  2  Ann.  Caa.  978, 
as  suggesting  that  constitutional  provision  in  question  was  taken  from  con- 
stitution of  Iowa  but  pointing  out  that  several  other  state  constitutions  contain 
similar  provisions. 

Cited  in  footnotes  to  State  ex  rel.  Helena  Waterworks  Co.  v.  Helena,  55 
L.R.A.  336,  which  holds  contract  for  water  supply  for  term  of  years  within  pro- 
vision as  to  limitation  of  city  indebtedness;  Ramsey  v.  Shelbyville,  68  L.R.A. 
300,  which  holds  obligation  beyond  revenue  for  year  created  by  ordinance  ob- 
ligating city  to  raise  each  year  $1,000  to  maintain  library  if  it  should  be  do- 
nated to  city. 

Cited  in  note  (37  L.R.A.(N.S.)  1059,  1064,  1071,  1078,  1084,  1096)  on  crea- 
tion of  indebtedness  within  meaning  of  debt  limit  provisions. 
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Distinguished   in   State  ex  rel.   Smith  v.  Neosho,  203  Mo.  83,   101   S.  W.  99, 
holding  where  limitation  was  $30,000  that  a  compromise  judgment  for  purchase 
of  water  hydrants  which  provided  $25,000  in  bonds  to  be  paid  by  taxation  and 
$21,000  to  be  paid  by  money  received  from  water  rentals,  was  valid. 
Notice    of    municipal    inability    to    contract. 

Approved  in  Winamac  v.  Hess,  151  Ind.  240,  50  N.  E.  81,  and  Gamewell  Fire- 
Alarm  Teleg.  Co.  v.  Laporte,  42  C.  C.  A.  407,  102  Fed.  419,  Affirming  96  Fed.  666, 
holding  contractor  charged  with  notice  of  constitutional  limitation  of  indebted- 
ness and  city's  valuation  and  indebtedness  as  shown  in  public  records. 

Cited  in  Martindale  v.  Rochester,  171  Ind.  261,  86  N.  E.  321,  holding  that 
persons  dealing  with  municipal  corporations  are  bound  to  know  its  authority; 
Taylor  v.  Petersburg,  33  Ind.  App.  681,  72  N.  E.  159,  holding  that  persons  deal- 
ing with  school  trustees  are  bound  to  know  the  limitations  on  their  powers. 
Municipal  liability  for  acts  of  officers. 

Cited  in  State  ex  rel.  Shuler  v.  Fountain  County,  147  Ind.  236,  46  N.  E.  525, 
denying  municipal  liability  for  unauthorized  acts  of  officer. 
Statutory    construction. 

Cited  in  Thacker  v.  Chicago,  I.  &  L.  R.  Co.  159  Ind.  89,  59  L.  R.  A.  794,  64  N. 
E.  605,  holding  that  signal  by  section  foreman  to  brakeman  on  hand  car  to  stop 
car  does  not  require  him  to  do  so  without  warning  others  on  car,  so  as  to  bring 
injury  caused  by  sudden  stopping  of  car  within  statute  making  employers  liable 
for  injuries  resulting  from  act  done  in  obedience  to  instructions;  Hibberd  v. 
Trask,  160  Ind.  503,  67  N.  E.  179,  holding  that  provision  relating  to  will  made  by 
married  woman,  taken  from  statute  of  another  state,  will  be  deemed  to  have 
meaning  given  by  courts  of  that  state;  Jarvis  v.  Hitch,  161  Ind.  220,  67  N.  E. 
1057,  holding  pile  driver,  consisting  of  engine  on  one  end  of  flat  car,  driver  at 
other  end,  connected  with  engine  by  means  of  chain,  not  "locomotive  engine" 
within  statute  relating  to  injuries  through  negligence  of  employee  in  charge  of 
locomotive  engine;  Mclntyre  v.  State,  170  Ind.  164,  83  N.  E.  1005,  holding  where 
a  statute  is  readopted  it  is  adopted  as  formerly  construed  bv  court. 

Cited  in  note  (86  Am.  St.  Rep.  268)  on  constitutionality  of  code  amendment 
or  revision. 

35  L.  R.  A.  690,  EQUITABLE  LIFE  ASSUR.  SOC.  v.  GOODE,  101  Iowa,  160,  63 

Am.  St.  Rep.  378,  70  N.  W.  113. 
Exemption    of   tools   of   trade. 

Cited  in  footnotes  to  Terry  v.  McDaniel,  46  L.R.A.  559,  which  holds  barber's 
chair  and  looking-glass  exempt;  Williams  v.  Vincent,  68  L.R.A.  634,  which  holds 
bowling  alley  not  exempt  from  execution  as  tools  or  implements  of  trade. 

Cited  in  note  (123  Am.  St.  Rep.  146)  on  exemption  of  tools  and  implements. 
Construction  of  exemption  statutes. 

Cited  in  note    (102  Am.  St.  Rep.  103)    on  construction  of  exemption  statutes. 

33  L.  R.  A.  692,  ADAMS  v.  REED,  18  Ky.  L.  Rep.  858,  38  S.  W.  420. 
Insurable   interest. 

Cited  in  Hess  v.  Segenfelter,  127  Ky.  353,  14  L.R.A.(N.S.)  1174,  128  Am. 
St.  Rep.  343,  105  S.  W.  476,  holding  that  first  cousins  of  insured,  who  are  not 
creditors  or  dependent  on  him,  have  no  insurable  interest  in  his  life;  Mechanics' 
Nat.  Bank  v.  Comins,  72  N.  H.  15,  101  Am.  St.  Rep.  650,  55  Atl.  191,  holding 
that  policy  of  insurance  upon  life  of  manager  of  corporation  procured  by  one 
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who  furnishes  funds  to  carry  on  business,  is  not  void  as  matter  of  law  for  want 
of  insurable  interest;  Cronin  v.  Vermont  L.  Ins.  Co.  20  R.  I.  574,  40  Atl. 
497,  holding  that  person  had  insurable  interest  in  life  of  niece  where  it  ap- 
peared that  relation  was  of  such  character  that  each  had  reason  to  rely  upon 
other,  in  case  of  need. 

Cited    in   note    (3   L.R.A.(N.S.)    952)    on   validity   of   assignment   of   interest 
in  life  insurance  to  one  having  business  relations  with  insured. 
Members   of   insnred's    family. 

Cited  in  note  (3  L.R.A.  (N.S.)  336)  as  to  who  are  members  of  insured's 
"family." 

35  L.  R.  A.  693,  CONGREGATIONAL  CHURCH  BLDG.  SOC.  v.  EVERITT,  85 

Md.  79,  60  Am.  St.  Rep.  308,  36  Atl.  654. 
Conditions    precedent    or    subsequent. 

Cited  in  Jenkins  v.  Horwitz,  92  Md.  40,  47  Atl.  1022,  holding  condition  sub- 
sequent created  by  devise  conditioned  upon  continued  residence  in  specified  city : 
Ellicott  v.  Ellicott,  90  Md.  325,  48  L.  R.  A.  60,  45  Atl.  183,  holding  condition 
subsequent  created  by  devise  for  securing  liberal  education,  and  requiring  bene- 
ficiary to  finish  certain  courses  at  specified  universities,  and  providing  that 
property  shall  pass  from  him,  if  "through  his  indifference  he  shall  fail  to  carry 
out  these  instructions;  Phillips  v.  Gannon,  246  111.  104,  92  N.  E.  616,  holding 
that  fact  that  deed  recites  that  "performance  of  said  covenants  is  hereby  mail.- 
condition  precedent  to  vesting  of  title"  is  not  necessarily  conclusive,  \vl, en- 
acts of  parties  show  intention  to  vest  title  at  once  subject  to  being  divested  by 
breach  of  covenants;  Ege  v.  Hering,  108  Md.  417,  70  Atl.  221,  holding  that  inten- 
tion of  testator  is  to  govern  as  to  whether  an  estate  is  one  on  condition  subsequent 
or  precedent. 

Cited  in  footnote  to  Re  Jones,  48  L.  R.  A.  580,  which  holds  precedent,  condition 
that  legatee  is  declared  reformed  man  at  expiration  of  specified  time. 

Cited  in  notes  (70  Am.  St.  Rep.  833)  on  impossibility  of  performance  of  con- 
ditions precedent  or  consequent;   (102  Am.  St.  Rep.  367,  369)  on  conditions  prece- 
dent in  deeds  and  wills. 
Validity    of    charitable    gift. 

Cited  in  Ege  v.  Hering,  108  Md.  417,  70  Atl.  221,  holding  bequest  to  religious 
society  and  gift  over  to  another  such  society  providing  first  does  not  accept  is 
not  void  for  remoteness. 
Who  may  question  corporate  capacity  to  take  property. 

Cited  in  Hagerstown  Mfg.  Min.  &  Land  Iinprov.  Co.  v.  Keedy,  91  Md.  438,  46 
Atl.  965,  holding  that  state  alone  can  question  exercise  of  corporate  power  to  take 
realty;  Farrington  v.  Putnam,  90  Me.  428,  38  L.  R.  A.  348,  37  Atl.  652,  holding 
that  bequest  to  incorporated  charitable  institution,  not  prohibited  but  in  excess  of 
authorized  amount,  is  not  void,  and  can  be  avoided  by  state  alone. 

Cited  in  notes  (9  L.R.A. (N.S.)  689)  on  right  of  private  persons  to  question 
power  of  corporation  to  take  property  by  will;  (60  Am.  St.  Rep.  319)  on  right 
of  heirs  to  assail  legacy  to  corporation. 

Distinguished  in  Hubbard  v.  Worcester  Art  Museum,  194  Mass.  288,  9  L.R.A. 
(N.S.)   694,  80  N.  E.  490,  10  Ann.  Cas.  1025,  holding  that  the  right  of  a  corpo- 
ration to  take  property  by  will  in  excess  of  its  charter  might  be  questioned  by 
testator's  heirs. 
Conflict   of   laves   as    to   Trills. 

Cited  in  note  (2  L.R.A.  (N.S.)  457)   on  conflict  of  laws  as  to  wills. 
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Rale   agrainst    perpetuities. 

Cited  in  notes  (26  L.R.A. (N.S.)  827)  on  allowing  specified  period  for  election 
to  take  under  devise  or  bequest  as  violation  of  rule  against  perpetuities,  or  sus- 
pension of  power  of  alienation;  (73  Am.  St.  Rep.  426)  on  application  of  rule 
against  perpetuities  to  gifts  to  a  class  such  as  "children." 

35  L.  R.  A.  698,  JONES  v.  MERCHANTS'  NAT.  BANK,  22  C.  C.  A.  483,  33  U. 
S.  App.  703,  76  Fed.  683. 

Application  for  allowance  of  appeal  denied  in  41  C.  C.  A.  679,  50  U.  S.  App. 
493,  102  Fed.  1003. 

Mandamus  for  allowance  of  appeal  denied  in  Ex  parte  Jones,  164  U.  S.  691, 
41  L.  ed.  601,  17  Sup.  Ct.  Rep.  222. 
Control  of  money  In  court. 

Approved  in  Corbitt  v.  Farmers'  Bank,  114  Fed.  604,  and  Re  Forsyth,  78  Fed. 
302,  denying  attachment  or  garnishment  by  state  court  of  fund  in  hands  of  clerk 
of  Federal  court  ordered  to  pay  same;  Gregory  v.  Boston  Safe  Deposit  &  T.  Co. 
173  Mass.  421,  53  N.  E.  889,  denying  that  trust  company  can  be  charged  in  state 
court  with  money  paid  in  accordance  with  decree  of  Federal  court,  on  ground  of 
want  of  jurisdiction;  Gregory  v.  Merchants'  Nat.  Bank,  171  Mass.  69,  50  N.  E. 
520,  holding  money  deposited  in  bank  pursuant  to  order  of  circuit  court  cannot 
be  disturbed  without  making  judges  of  such  court  parties  to  action. 

Cited  in  First  Nat.  Bank  v.  Londonderry  Min.  Co.  50  Colo.  90,  114  Pac.  313, 
holding  that  bank  which  borrows  money  in  hands  of  court  is  required  to  obey 
order  of  court  for  its  return  and  no  independent  action  to  recover  it  is  necessary 
or  proper;  Frye-Bruhn  Co.  v.  Meyer,  2  Alaska,  82,  holding  that  a  decree  of  court 
ordering  a  distribution  of  funds  cannot  be  restrained  without  suit  or  a  creditor's 
bill  and  a  showing  that  injustice  has  been  done. 
Res  judicata. 

Cited  in  Columb  v.  Webster  Mfg.  Co.  28  C.  C.  A.  227,  50  U.  S.  App.  264,  84 
Fed.  594,  holding  state  court's  judgment  for  personal  injuries,  bar  to  second 
action  for  same  act  and  injury,  although  additional  negligence  charged. 

35  L.  R.  A.  701,  STATE  ex  rel.  BUTLER  v.  MOISE,  48  La.  Ann.  109,  18  So.  943. 

Followed  without  discussion  in  State  ex  rel.  Bier  v.  Moise,  48  La.  Ann.  145, 
18  So.  956. 
Prosecutor's   power   to   dismiss. 

Approved  in  State  v.  Wear,  145  Mo.  225,  46  S.  W.  1099,  sustaining  power 
of  prosecuting  attorney  to  demand  entering  of  nolle  prosequi  before  jury  impan- 
eled. 

Cited  in  State  v.  Ayles,  120  La.  668,  45  So.  540,  holding  that  a  district  attor- 
ney might  nolle  prosequi  an  indictment  which  he  believes  would  not  be  upheld 
by  the  supreme  court  though  it  has  been  upheld  by  trial  court;  State  v.  Perry, 
116  La.  233,  40  So.  686,  holding  that  even  after  verdict  a  nolle  prosequi  may  with 
consent  of  court  be  entered  as  to  one  or  more  of  several  counts  and  sentence  im- 
posed on  the  remaining. 

Cited  in  note   (22  L.R.A. (N.S.)   469)   on  right  to  quash  part  of  count  or  indict- 
ment. 
PoYvers    of    trial    court    to    correct    record. 

Cited  in  State  v.  Bouline,  107  La.  456,  31  So.  885,  sustaining  power  of  trial 
court  to  correct  record  as  to  facts  arising,  to  court's  knowledge,  in  course  of 
trial. 
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35  L.   R.   A.   722,  VEGELAHN  v.   GUNTNER,   167  Mass.  92,   57   Am.   St.  Rep. 

443,  44  N.  E.   1077. 
Right   to   injunction. 

Cited  in  Ewing  v.  Webster  City,  103  Iowa,  230,  72  N.  W.  511,  denying  in- 
junction against  enforcement  of  penal  ordinance  pending  appeal  as  to  validity: 
York  v.  Ysaguairre,  31  Tex.  Civ.  App.  28,  71  S.  W.  563,  denying  one  barber's 
right  to  enjoin  another  barber  from  opening  his  shop  on  Sunday  in  violation  of 
law;  Marlin  Fire  Arms  Co.  v.  Shields,  171  N.  Y.  394,  59  L.  R.  A.  314,  »i4  X. 
E.  163.  Reversing  68  App.  Div.  91,  74  N.  Y.  Supp.  84,  denying  injunction  agninst 
publication  of  malicious  criticism  of  certain  kind  of  gun;  Christie  Street  Com- 
mission Co.  v.  Board  of  Trade,  92  111.  App.  606,  holding  that  remedy  by  indict- 
ment does  not  deprive  court  of  power  to  grant  injunction  against  depriving  one 
of  market  quotations  of  board  of  trade;  Plant  v.  Woods,  176  Mass.  503,  51  L. 
R.  A.  344,  79  Am.  St.  Rep.  330,  53  N.  E.  1011,  sustaining  injunction  by  members 
of  labor  union  against  members  of  another  union  from  which  they  have  with- 
drawn from  doing  acts  in  pursuance  of  conspiracy  to  compel  their  rein-tatc 
ment  by  appeals  to  employers;  Board  of  Health  v.  Tupper,  210  Mass.  381,  96  N. 
E.  1096,  holding  that  injunction  lies  to  restrain  erection  of  building  for  use  as 
stable  without  license,  where  there  is  reasonable  certainty  that  building  will  be 
used  as  stable  unlawfully;  State  v.  Rabinowitz,  85  Kan.  850,  39  L.R.A.fN.S.) 
191,  118  Pac.  1040,  holding  that  equitable  action  to  enjoin  maintenance  of  nuisance 
may  be  brought,  though  same  acts  may  constitute  public  offense;  State  ex  rel. 
Jackson  v.  Lindsay,  85  Kan.  83,  35  L.R.A.(N.S.)  811,  116  Pac.  207,  holding  tliat 
injunction  may  issue  to  restrain  maintenance  of  private  insane  asylum,  without 
license,  although  acts  complained  of  might  be  punished  as  breach  of  peace;  Nation- 
al Fireproofing  Co.  v.  Mason  Builders'  Asso.  26  L.R.A.  (N.S.)  156,  94  C.  C.  A.  .i.So. 
169  Fed.  266,  holding  an  agreement  between  contractors  and  bricklayers  not  to 
sublet  fireproofing  installations,  not  enjoinable. 

Cited  in  footnote  to  State  v.  O'Leary,  52  L.  R.  A.  299,  which  denies  state's 
right  to  injunction  to  suppress  gambling  house. 

Cited  in  notes  (3  L.R.A.  (N.S.)  623)  on  injunction  against  commission  of  crime 
when  property  right  involved;    (25   Eng.  Rul.  Caa.  161)    on  injunction  against 
nuisance. 
Against    strikes,    picketing,    boycotts,    and    intimidation    of    workmen. 

Cited  in  York  Mfg.  Co.  v.  Oberdick,  25  Pa.  Co.  Ct.  335,  granting  injunction 
against  picketing  by  labor  union;   American  Steel  &  Wire  Co.  v.  Wire  Drawers' 

6  Die  Makers'  Unions  No.  1  &  3,  90  Fed.  615;  Consolidated  Steel  &  Wire  Co.  v. 
Murray,  80  Fed.  822;  Cumberland  Glass  Mfgv  Co.  v.  Glass  Bottle  Blowers'  Asso. 
59    N.   J.   Eq.    54,   46   Atl.    208,  —  sustaining    injunction    against    labor    union's 
"guard"  for  coercive  purposes;   Temple   Iron  Co.  v.  Carmanoskie,   10   Kulp.   30, 

7  Northampton  Co.  Rep.  260,  granting  injunction  against  intimidation  of  work- 
ing employee;   Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A.   106,  49  U.  S.  App.  709, 
83  Fed.  919;   Beck  v.  Railway  Teamsters'  Protective   Union,   118  Mich.  518,  42 
L.  R.  A.  415,  footnote  p.  407,  74  Am.  St.  Rep.  421,  77  N.  W.  13;   Matthews  v. 
Shankland,  25  Misc.   613,  56  N.   Y.   Supp.   123,  —  sustaining  injunction   against 
labor  union's  boycott;   Marietta  Casting  Co.  v.  Thuina,  28  Pa.  Co.  Ct.  262,  20 
Lane.  L.  Rev.  193;  Union  P.  R.  Co.  v.  Ruef,  120  Fed.  106;   Christensen  v.   Kel- 
logg Switchboard  &  Supply  Co.  110  111.  App.  73,  authorizing  injunction  against 
large  force  of  striking  employees  picketing  buildings  and  threatening  employees 
who  are  at  work;  Gray  v.  Buildi  g  Trades  Council,  91  Minn.   182,  63  L.  R.  A. 
759,  97  N.  W.  663,  holding  combination  of  laborers  to  boycott  business  of  elec- 
trical engineers  illegal,  and  may  be  enjoined;    Foster  v.  Retail  Clerks'  Interna- 
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tional  Protective  Asso.  39  Misc.  54,  78  N.  Y.  Supp.  860,  holding  picketing  of  store 
and  posting  cards  declaring  firm  "unfair"  and  ordering  union  men  to  keep  away, 
not  illegal,  nor  acts,  of  themselves,  justifying  injunction;  Wabash  R.  Co.  v. 
Hannahan,  121  Fed.  566,  authorizing  preliminary  injunction  restraining  union 
from  ordering  strike  or  interfering  with  railroad  company's  carriage  of  mails; 
Baldwin  v.  Escanaba  Liquor  Dealers'  Asso.  165  Mich.  112,  130  N.  W.  214,  holding 
that  intimidation,  within  meaning  of  law,  is  not  necessarily  limited  to  threats  of 
violence  to  person  or  property;  Albro  J.  Newton  Co.  v.  Erickson,  70  Misc.  295, 
126  N.  Y.  Supp.  949,  holding  that  conspiracy  of  members  of  union  to  illegally 
injure  good  will  of  manufacturer's  business  will  be  enjoined;  M.  Steinert  &  Sons 
Co.  v.  Tagen,  207  Mass.  397,  32  L.R.A.(N.S-)  1019,  93  N.  E.  584,  holding  that  in- 
junction will  lie  against  bearing  of  banner  through  streets  announcing  pendency 
of  strike  against  business  man  long  after  strike  was  ended  by  installing  new 
employees;  Pickett  v.  Walsh,  192  Mass.  588,  6  L.R.A.(N.S.)  1081,  116  Am.  St. 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas.  638,  holding  a  strike  on  one  with  whom  union 
has  no  dispute  to  force  him  to  boycott  one  with  whom  union  has  a  dispute  to  be 
illegal;  American  Federation  of  Labor  v.  Buck's  Stove  &  Range  Co.  33  App.  Cas. 
(D.  C.)  105,  32  L.R.A.  (N.S.)  761,  enjoining  the  publication  of  an  "We  Don't 
Patronize"  and  "Unfair"  list,  in  an  official  labor  organ;  My  Maryland  Lodge  No. 
186  of  Machinists  v.  Adt,  100  Md.  251,  68  L.R.A.  758,  59  Atl.  721,  sustaining 
jurisdiction  of  equity  to  grant  an  injunction  against  a  boycott;  Lohse  Patent 
Door  Co.  v.  Fuelle,  215  Mo.  449,  22  L.R.A.(N.S.)  617,  128  Am.  St.  Rep.  492.  114 
S.  W.  997,  holding  an  interference  by  a  labor  imion  with  the  business  of  a  mill 
owner  by  boycott  and  intimidation  to  be  unlawful;  Goldfield  Mines  Co.  v.  Gold- 
field  Miners'  Union  Co.  159  Fed.  522,  holding  boycott  by  intimidation  is  unlaw- 
ful; Underbill  v.  Murphy,  117  Ky.  649,  111  Am.  St.  Rep.  262,  78  S.  W.  482,  4 
Ann.  Cas.  780,  holding  that  one  is  entitled  to  an  injunction  against  strikers  for 
unlawful  intimidation  though  their  acts  are  also  punishable  as  a  criminal  offense ; 
Sailors'  Union  v.  Hammond  Lumber  Co.  85  C.  C.  A.  16,  156  Fed.  453,  holding  that 
any  attempt  by  force,  violence  or  coercion  to  prevent  one  man  from  working  tor 
another  is  unlawful;  J.  F.  Parkinson  Co.  v.  Building  Trades  Council,  154  Cal. 
607,  21  L.R.A. (N.S.)  564,  98  Pac.  1027,  16  Ann.  Cas.  1165  (dissenting  opinion), 
on  what  boycotts  are  unlawful;  Joyce  v.  Great  Northern  R.  Co.  100  Minn.  230, 
8  L.R.A. (N.S.)  759,  110  N.  W.  975,  on  the  illegality  of  a  boycott;  Karges  Furni- 
ture Co.  v.  Amalgamated  Woodworkers  Local  Union  No.  131,  165  Ind.  431,  2 
L.R.A.  (N.S.)  795,  75  N.  Ef  877,  6  Ann.  829,  on  the  illegality  of  a  picket; 
Allis-Chalmers  Co.  v.  Iron  Moulders'  Union  No.  125,  150  Fed.  175;  Marietta 
Casting  Co.  v.  Thuma,  12  Pa.  Dist.  R.  556;  Witzel's  Estate,  10  Pa.  Dist.  R. 
471, — enjoining  "picketing"  accompanied  by  threats  and  abuse  of  complainants 
employees;  Pierce  v.  Stablemen's  Union,  156  Cal.  73,  103  Pac.  324,  enjoining  a 
boycott  to  the  extent  that  it  engages  in  picketing;  Barnes  v.  Chicago  Typo- 
graphical Union  No.  16,  232  111.  435,  14  L.R.A. (N.S.)  1023,  83  N.  E.  940,  13 
Ann.  C'as.  54,  holding  it  unlawful  for  a  labor  union  to  establish  a  picket  line 
around  shops  of  former  employer;  Franklin  Union  No.  4  v.  People.  220  III. 
380,  4  L.R.A.(N.S.)  1014,  110  Am.  St.  Rep.  248,  77  N.  E.  176,  holding  it  unlaw- 
ful to  follow  one  because  he  has  accepted  employment  at  a  particular  place  and 
to  stop  and  warn  him  to  intimidate  him:  Everett  Waddey  Co.  v.  Richmond 
Typographical  Union  No.  DO.  105  Va.  196,  5  L.R.A.  (N.S.)  796,  53  S.  E.  273,  8  Ann. 
Cas.  798,  holding  that  unions  cannot  be  enjoined  from  using  persuasion  and  per- 
sonal appeal  to  induce  others  to  leave  employment;  Lindsay  &  Co.  v.  Montana 
Federation  of  Labor,  37  Mont.  274,  18  L.R.A. (N.S.)  712,  127  Am.  St.  Rep.  722. 
96  Pac.  127,  holding  lawful  a  boycott,  which  uses  no  intimidation  or  other  un- 
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lawful  means;  State  v.  Van  Pelt,  136  N.  C.  653.  68  L.R.A.  768,  49  S.  E.  177,  1 
Ann.  Cas.  495,  holding  that  an  agreement  between  unions  not  to  work  any  ma- 
terial from  a  nonunion  shop  to  be  an  unlawful  conspiracy;  J.  F.  Parkinson  Co. 
T.  Building  Trades  Council,  154  Cal.  607,  21  L.R.A.(N.S.)  564,  98  Pac.  1027, 
16  Ann.  Cas.  1165,  holding  it  not  unlawful  for  members  of  a  labor  union  to 
refuse  to  work  for  parties  using  certain  material. 

Cited  in  footnotes  to  National  Protective  Asso.  v.  Gumming,  58  L.  R,  A.  135, 
which  denies  liability  of  members  of  labor  union  for  causing  discharge  of  non- 
members  by  threatening  to  strike  unless  nonmembers  discharged,  and  they 
will  not  be  enjoined  from  so  doing  when  they  act  for  the  good  of  their  organiza- 
tion; Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R.  A.  951,  which  denies 
power  to  enjoin  publication  of  circular  letter  and  solicitation  of  merchants  not 
to  deal  with  boycotted  firm;  O'Neil  v.  Behanna,  38  L.  R.  A.  382,  which  holds 
that  strikers  will  be  enjoined  from  inducing  employees  to  break  their  contracts 
by  following  them  and  calling  them  names,  such  as  "scabs"  and  "blacklegs," 
and  trying  to  pull  them  away:  My  Maryland  Lodge  v.  Adt,  68  L.R.A.  752,  which 
sustains  right  to  injunction  against  boycott. 

Cited  in  notes  (4  L.R.A.(N.S-)  302,  304)  on  law  as  to  picketing;  (16  L.R.A. 
(N.S.)  86)  on  legality  of  "secondary  boycott"  by  labor  union;  (61  Am.  St. 
Rep.  709)  on  what  is  an  unlawful  interference  or  intimidation  by  strikers; 
(103  Am.  St.  Rep.  490,  492,  497)  on  boycotting;  (1  Brit.  Rul.  Cas.  250) 
on  liability  of  labor  union  for  boycott. 

Distinguished  in  Minasian  v.  Osborne,  210  Mass.  255,  37  L.R.A.  (N.S.)  183, 
96  N.  E.  1036,  Ann.  Cas.  1912  C,  1299,  holding  that  labor  union  has  right  to 
strike  against  recognition  in  shop  of  system  of  piece  work  which  allows  workers 
to  employ  helpers,  although  success  may  result  in  throwing  helpers  out  of 
work  and  injuring  employers. 
Contract  for  employment  of  union  men  only. 

Cited  in  footnote  to  Curran  v.  Galen,   37   L.   R.  A.   802,   which   holds  agree- 
ment that  all  members  of  employers'  association  shall  be  members  of  labor  asso- 
ciation illegal. 
Liability    for    threat. 

Cited  in  Silsbee  v.  Webber,  171  Mass.  380,  50  N.  E.  555,  discussing,  without 
deciding,  question  as  to  liability  for  threats  as  cause  of  action;  L.  D.  Willcutt 
&  Sons  Co.  v.  Driscoll,  200  Mass.  118,  23  L.R.A. (N.S.)  1243,  85  N.  E.  897, 
denying  right  of  labor  union  to  impose  fines  upon  its  members  to  coerce  them 
to  join  a  strike  to  the  injury  of  one  seeking  their  services. 
Liability  for  procuring-  servant's  discharge. 

Cited  in  Moran  v.  Dunphy,  177  Mass.  487,  52  L.  R.  A.  116,  83  Am.  St.  Rep.  289, 
59  N.  E.  125,  holding  procuring  of  employee's  discharge  maliciously  and  with- 
out cause,  actionable:  Huskie  v.  Griffin,  75  N.  H.  349,  27  L.R.A.(N.S.)  970,  139 
Am.  St.  Rep.  718,  74  Atl.  595.  holding  that  one  protesting  against  employment 
of  another  for  sole  purpose  of  injuring  him,  may  be  held  liable  for  damages 
due  to  consequent  lack  of  employment. 

—  For   Interference    with    contracts. 

Cited  in  Thacker  Coal  &  Coke  Co.  v.  Burke.  59  W.  Va.  259;  5  L.R.A. (N.S.)  1101, 
53  S.  E.  161,  8  Ann.  Cas.  885,  holding  liable  for  damages  one  who  wilfully  and 
maliciously,  induces  a  servant  to  break  his  contract  of  employment:  Garst  v. 
Charles.  187  Mass.  149.  72  X.  E.  839,  holding  a  conspiracy  to  deprive  one  of  the 
benefit  of  a  contract  with  another  is  unlawful:  Beekman  v.  Marsters,  195  Mas-s. 
212.  11  L.R.A.  (N.S.)  207,  122  Am.  St.  Rep.  232,  80  N.  E.  817,  11  Ann.  Cas. 
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332,  holding  competition,  not  to  justify  the  inducing  of  another  to  break  a 
contract  with  a  third  person;  Wells  &  R.  Co.  v.  Abraham,  146  Fed.  194,  granting 
an  injunction  against  one  inducing  customers  to  violate  terms  of  selling  agree- 
ment with  complainant. 

Cited  in  note  (5  L.R.A.(X.S.)  1096)  on  civil  liability  for  enticing  servant  to 
quit. 

Distinguished  in  London  Guarantee  &  Acci.  Co.  v.  Horn,  206  111.  501,  99  Am. 
St.  Rep.  185,  69  N.  E.  526,  holding  accident  company  insuring  company  against 
loss  due  to  injury  to  latter's  employees  liable  to  employee  of  latter  for  compel- 
ling his  discharge  on  threat  of  forfeiture  of  policy,  because  employee  refused 
to  settle  claim  for  small  sum;  May  v.  Wood,  172  Mass.  14,  51  N.  E.  181  (dissent- 
ing opinion),  majority  holding  that  malicious  statements  must  be  set  forth  in 
actions  founded  on  malicious  statements  causing  master  to  discharge  servant. 
Libel  as  Injury  to  business. 

Cited  in  Chiatovich  v.  Hanchett,  96  Fed.  684,  holding  employer's  publication 
of  notice  ordering  employees  not  to  associate  with  certain  one,  or  be  considered 
unfriendly,    actionable. 
Liability    for   refusal    of    testimonial. 

Cited  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Schaffer,  65  Ohio  St.  422,  62  L.  R. 
A.  935,  87  Am.  St.  Rep.  628,  62  N.  E.  1036,  denying  master's  obligation  to  give 
discharged  employee  statement  of  service,  and  whether  or  not  it  was  satis- 
factory; Davis  v.  New  England  R.  Pub.  Co.  203  Mass:  479,  25  L.R.A.  (N.S.) 
1027,  133  Am.  St.  Rep.  318,  89  N.  E.  565,  enjoining  a  business  directory  pub- 
lisher from  intentionally  omitting  the  name  of  a  reputable  business  company 
where  it  purports  to  give  a  complete  list  of  all  reputable  linns. 
Effect  of  bad  motive. 

Cited  in  notes  (62  L.R.A.  696,  697,  699,  728)  on  effect  of  bad  motive  to  make 
actionable  what  would  otherwise  not  be;  (25  Eng.  Rul.  Cas.  83)  on  liability 
for  wilfully  and  intentionally  harming  another  in  exercise  of  a  legal  right. 

35     L.     R.     A.     728,     HEATON-PENINSULAR    BUTTON-FASTENER    CO.    v. 
EUREKA  SPECIALTY  CO.  25  C.  C.  A.  267,  47  U.  S.  App.  146,  77  Fed.  288. 

Followed  without  discussion  in  Cortelyou  v.  Lowe.  49  C.  C.  A.  671,  111  Fed. 
1005,  and  Brodrick  Copygraph  Co.  v.  Roper,  124  Fed.  1019. 
It  Uv h  t.«  of  patentee. 

Cited  in  Dr.  Miles  Medical  Co.  v.  Platt,  142  Fed.  610,  holding  that  a  patentee 
may  sell  on  any  terms  he  pleases;  Thomson-Houston  Electric  Co.  v.  Illinois 
Teleph.  Const.  Co.  343  Fed.  539,  on  the  unlimited  rights  of  a  patentee;  Brennan 
&  Co.  v.  Dowagiac  Mfg.  Co.  89  C.  C.  A.  392,  162  Fed.  478,  holding  that  a 
patentee  has  exclusive  right  of  property  in  a  patent  article;  John  D.  Park  & 
Sons  Co.  v.  Hartman,  12  L.R.A. (N.S.)  138,  82  C.  C.  A.  158,  153  Fed.  27,  holding 
that  patentee  may  make  a  contract  whereby  he  retains  control  of  price,  sales 
and  price  of  stibsales:  Wheeler  v.  Anglim,  193  Mass.  611,  79  N.  E.  810,  holding 
that  the  state  cannot  effect  the  right  of  a  patentee  to  create  a  monopoly  of  tin- 
business  to  which  his  patent  relates;  State  v.  Creamery  Package  Mfg.  Co.  ]]0 
Minn.  435,  136  Am.  St.  Rep.  514,  126  N.  W.  126,  on  validity  of  monopolist*' 
agreements  for  the  sale  of  patent  articles  in  spite  of  a  state  statute  prohibiting 
monopolies:  Hartman  v.  John  D.  Park  &  Sons  Co.  145  Fed.  364,  sustaining 
right  of  patentee  to  control  sales  in  a  manner  set  out  in  a  contract  with  a  third 
person:  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.  80  C.  C.  A.  407. 
150  Fed.  744;  National  Malleable  Castings  Co.  v.  Buckeye  Malleable  Iron  & 
L.R.A.  Au.  Vol.  IV.  —  83 
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Coupler  Co.  96  C.  C.  A.  515,  171  Fed.  853, — holding  that  nonuser  does  not  impair 
the  validity  of  a  patent;  Indiana  Mfg.  Co.  v.  J.  I.  Case  Threshing  Mach.  Co. 
83  C.  C.  A.  343,  154  Fed.  367,  holding  that  owner  of  patent  may  enjoin  use  of  a 
patent  device  except  on  terms  imposed  by  contract;  Strong  v.  Carver  Cotton  Gin. 
Co.  197  Mass.  62,  14  L.R.A.(N.S.)  274,  83  X.  E.  328,  34  Ann  Cas.  1182,  holding 
that  it  is  proper  for  one  to  pay  a  patentee  a  royalty  for  the  license  to  manu- 
facture an  article  though  it  is  uncertain  whether  the  article  is  covered  by  the 
patent;  Dr.  Miles  Medical  Co.  v.  Jaynes  Drug  Co.  149  Fed.  842,  holding  by 
analogy  exclusive  property  in  a  secret  process  not  unlawful  as  a  restraint  of 
trade. 

Distinguished  in  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  343,  52  L.  ed.   109". 
i!8  Sup.  Ct.  Rep.  722,  holding  an  owner  of  a  copyright  book  cannot  limit  futuiv 
sales  by  vendee  to  a  certain  price  unless  the  latter  is  found  by  contract  agree 
ment. 
infringement   of   patent. 

Cited  in  Fuller  v.  Berger,  65  L.  R.  A.  385,  56  C.  C.  A.  591,  120  Fed.  277,  holding 
that  equity  will  not  refuse  to  enjoin  infringement  of  bogus-coin  detector  be- 
cause owner  has  devoted  it  wholly  to  immoral  use;  Commercial  Acetylene  Co. 
v.  Widrig,  190  Fed.  201,  holding  that  one  who  recharges  acetylene  gas  tank,  cov- 
ered by  patent,  in  violation  of  notice  is  infringer  of  patent;  Continental  Paper 
Bag  Co.  v.  Eastern  Paper  Bag  Co.  210  U.  S.  425,  32  L.  ed.  1131,  28  Sup.  Ct. 
Rep.  748,  holding  that  an  injunction  against  the  infringement  of  a  patent  will 
not  be  denied  merely  on  the  ground  of  nonuser  of  the  invention;  St.  Louis 
Street  Flushing  Mach.  Co.  v.  Sanitary  Street  Flushing  Mach.  Co.  88  C.  C.  A. 
585,  161  Fed.  727,  on  what  constitutes  an  infringement;  New  Jersey  Patent 
Co.  v.  Schaeffer,  159  Fed.  173,  holding  that  all  perso::s  engaged  in  an  infringe 
ment  liable  independent  of  any  contract. 
—  Contributory  infringement. 

Approved  in  Thomson-Houston  Electric  Co.  v.  Ohio  Brass  Co.  26  C.  C.  A.  11  >. 
54  U.  S.  App.  1,  80  Fed.  721,  holding  maker  and  seller  of  element  of  pat- 
ented combination  for  use  in  making  patented  article,  guilty  of  contributory  in- 
fringement; Wilkins  Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed.  996,  holding 
maker  of  article  not  turned  into  shape  of  patent  specification,  but  sold  to  others 
who  complete  infringement,  infringer;  Tubular  Rivet  &  Stud  Co.  v.  O'Brien,  93 
Fed.  201,  holding  seller  of  lacing  studs  with  knowledge  of  proposed  use  in  pat- 
ented machine  in  violation  of  license,  guilty  of  contributory  infringement;  Loeu 
Filter  Co.  v.  German-American  Filter  Co.  47  C.  C.  A.  95,  107  Fed.  950,  holding 
manufacturer  and  seller  of  filters  adapted  to  and  intended  for  use  in  patented 
process,  contributory  infringer. 

Cited  in  Goodyear  Shoe  Machinery  Co.  v.  Jackson,  55  L.  R.  A.  69.3,  footnote 
p.  692,  50  C.  C.  A.  161,  112  Fed.  148,  holding  purchaser  of  patented  article  en- 
titled to  repair  or  restore  after  decay  or  injury,  but  not  entirely  to  reconstruct; 
Canda  v.  Michigan  Malleable  Iron  Co.  61  C.  C.  A.  197,  124  Fed.  489,  holding 
one  who  manufactures  and  sells  attachments  to  patented  car  drawbar  to  another 
who  completes  article,  guilty  of  contributory  infringement ;  Bullock  Electric  & 
Mfg.  Co.  v.  Westinghouse  Electric  &  Mfg.  Co.  63  C.  C.  A.  Gil,  129  Fed.  109. 
holding  manufacture  and  sale  of  one  element  of  electric  motor  not  infringement 
on  patent  covering  motor;  Cortelyou  v.  Charles  Eneu  Johnson  &  Co.  138  Fed. 
120,  holding  that  persons  who  sell  to  licensee  of  patented  machine  unpatented 
articles  to  be  used  on  machine,  with  knowledge  of  agreement  between  owner  of 
machine  and  licensee  that  owner  was  to  furnish  all  unpatented  articles  is  guiit; 
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of  contributory  infringement;  Acme  Acetylene  Appliance  Co.  v  Commercial 
Acetylene  Co.  112  C.  C.  A.  573,  192  Fed.  329,  on  question  as  to  what  constitute* 
contributory  infringement  of  patent;  United  States  v.  Standard  Sanitary  Mfg. 
Co.  191  Fed.  191,  to  the  point  that  persons  who  sell  to  licensee  of  patented 
machine  unpatented  articles  to  be  used  on  machine  with  knowledge  of  agree- 
ment between  owner  of  machine  and  licensee  that  owner  was  to  furnish  all  un- 
patented articles  is  guilty  of  contributory  infringement;  Crown  Cork  &  Seal  Co. 
v.  Brooklyn  Bottle  Stopper  Co.  172  Fed.  230;  Crown  Cork  &  Seal  Co.  v.  Stand- 
ard Brewery,  174  Fed.  258;  St.  Louis  Street  Flushing  Mach.  Co.  v.  Sanitary 
Street  Flushing  Mach.  Co.  103  C.  C.  A.  565,  178  Fed.  927,— holding  use  of  a 
patent  contrary  to  restriction  in  contract  between  patentee  and  licensee  to  be 
an  infringement;  Leeds  &  C.  Co.  v.  Victor  Talking  Mach.  Co.  213  U.  S.  332, 
53  L.  ed.  818,  29  Sup.  Ct.  Rep.  503,  holding  it  an  infringement  where  an  unpat- 
ented element  is  supplied  to  a  patented  combination  and  the  whole  sold:  James 
Het'kin  Co.  v.  Baker,  70  C.  C.  A.  559,  138  Fed.  66,  holding  one  making  and  sell- 
ing one  or  more  elements  of  a  patent  combination  to  be  guilty  of  contributory 
infringement;  Leeds  &  Catlin  Co.  v.  Victor  Talking  Mach.  Co.  23  L.R.A.  (N.S.) 
1030,  83  C.  C.  A.  170,  154  Fed.  59,  holding  an  infringement  where  one  manu- 
factures and  sells  unpatented  disks  for  use  in  a  talking  machine;  A.  B.  Dick 
Co.  v.  Henry,  149  Fed.  427,  holding  a  contributory  infringement  where  one  know- 
ingly advised  and  induced  a  violation  of  license  restriction :  Cortelyou  v.  Charles 
Eneu  Johnson  &  Co.  138  Fed.  114,  holding  one  who,  with  knowledge  that  a  pat- 
ented machine  is  sold  only  subject  to  a  license  restriction  as  to  supplies  sells 
such  supplies  to  customers  is  guilty  of  contributory  infringement;  Johnson  v. 
Foos  Mfg.  Co.  72  C.  C.  A.  105,  141  Fed.  88,  holding  supplying  apparatus  adopted 
to  a  patented  process  an  infringement;  New  Jersey  Patent  Co.  Schaeffer,  144 
Fed.  438,  holding  one  knowingly  selling  a  patented  article  at  a  lower  price 
than  that  fixed  by  contract,  with  patentee  to  be  chargeable  with  an  infringement; 
Rupp  &  W.  Co.  v.  Elliott,  65  C.  C.  A.  544,  131  Fed.  731,  holding  it  an  in- 
fringement where  a  patent  button  fastener  machine  is  furnished  only  on  con- 
dition that  wire  used  be  purchased  from  owner  and -one  with  knowledge  of  this 
sells  wrire  to  such  customer  to  be  used  in  such  machines. 

Distinguished  in  Edison  Electric  Light  Co.  v.  Peninsular  Light,  Power,  &. 
Heat  Co.  43  C.  C.  A.  481,  101  Fed.  833.  Affirming  95  Fed.  673,  holding  seller  of 
article  of  common  merchandise  not  especially  adapted  to  infringing  use  not  guilty 
of  contributory  infringement:  Rumford  Chemical  Works  v.  Hygienic  Chemical 
Co.  148  Fed.  866,  denying  a  contributory  infringement  of  baking  powder  merely 
because  of  a  sale  of  an  article  of  common  use  to  an  infringing  manufacturer. 
Restrictions  on  manufacture  and  resale  of  patented  article. 

Cited  in  E.  Bement  &  Sons  v.  National  Harrow  Co.  186  U.  S.  90.  46  L.  ed. 
1068.  22  Sup.  Ct.  Rep.  747,  Affirming  163  N.  Y.  505,  57  N.  E.  764,  which  reverses 
21  App.  Div.  297,  47  N.  Y.  Supp.  462,  sustaining  validity  of  contract  restrict- 
ing and  controlling  manufacture  of  patents;  Edison  Phonograph  Co.  v.  Pike, 
116  Fed.  865.  holding  restriction  "that  this  phonograph  record  is  sold  subject 
to  restrictions  as  to  persons  and  price."  valid;  A.  B.  Dick  Co.  v.  Roper,  126  Fed. 
967,  denying  injunction  against  furnishing  ink  for  use  upon  oscillating  mimeo- 
graph which  bears  restriction  that  machine  shall  be  used  only  with  ink  fur- 
nished by  complainant,  where  it  does  not  appear  that  machine  was  in  fact  used 
under  such  limitations;  National  Phonograph  Co.  v.  Schlegel,  64  C.  C.'  A.  593. 
Iz8  Fed.  735,  and  Victor  Talking  Mach.  Co.  v.  The  Fair,  61  C.  C.  A.  60,  123  Fed. 
426,  Reversing  118  Fed.  610,  sustaining  right  of  patent  owner  to  sell  article* 
reserving  privilege  of  fixing  prices  of  resales,  and  holding  one  who  resells  i:i 
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violation  of  such  restriction  guilty  of  infringement;  Wheeler  v.  Anglim,  193 
Mass.  614,  79  X.  E.  810,  holding  that  state  may  enact  law  providing  that  owner 
of  patent  shall  not  lease  and  license  use  of  machine  upon  condition  that  licensee 
shall  purchase  from  lessor  exclusively  material  to  be  used  in  machine;  Edison 
v.  Ira  M.  Smith  Mercantile  Co.  188  Fed.  927;  Waltham  Watch  Co.  v.  Kecne 
191  Fed.  855;  Automatic  Pencil  Sharpener  Co.  v.  Goldsmith  Bros.  190  Fed. 
205, — holding  that  owner  of  patent  may  sell  patented  article  under  restrictions 
as  to  price  at  which  it  will  be  resold,  and  is  entitled  to  injunction  to  restrain 
violation  of  restriction ;  Ingersoll  v.  Snellenberg,  147  Fed.  525,  holding  that  a 
licensee  from  owner  of  a  patent  cannot  impose  restrictions  on  sales  of  article; 
Indiana  Mfg.  Co.  v.  Nichols  &  S.  Co.  190  Fed.  582,  holding  that  where  licensee 
undertakes  to  use  machine  otherwise  than  in  conformity  to  conditions  of  license, 
he  loses  his  license  and  is  liable  as  infringer. 
Purchaser's  riiilu  to  sell  free  from  restrictions. 

Cited  in  Cortelyou  v.  Johnson,  76  C.  C.  A.  455,  145  Fed.  933,  on  interest  of  a 
purchaser  in  the  monopoly  created  by  the  seller's  patent. 

Cited  in  note    (55  L.  R.  A.  635)    on  right  of  purchaser  of  personal  property 
to  sell  or  use  it  free  from  restrictions  affecting  it  in  hands  of  vendor. 
Conditions    in    restraint    of    trade. 

Cited  in  Metropolitan  Trust  Co.  v.  Columbus,  S.  &  H.  R.  Co.  95  Fed.  23,  hold- 
ing condition  in  lease  of  railroad  against  receiving  coal  for  transportation  from 
connecting  roads,  void. 

Cited   in    notes    (46    L.   ed.   U.   S.    1059)    on   restraint   of    trade    in    patented 
articles;    (20  Eng.  Rul.  Cas.  9)   on  patent  for  invention  as  a  monopoly. 
Injunction    against    inducing;    breach    of    contract. 

Cited  in  note  (11  L.R.A.  (X.S.)  203)  on  injunction  against  inducing,  or 
assisting  in  continuance  of  breach  of  contract. 

35  L.  R.  A.  736,  MOG6  v.  SOCIfiTfi  DE  BIENFAISANCE  ST.  JEAN  BAPTISTE, 

167  Mass.  298,  45  N.  E.  749. 
What    constitutes    total    disability. 

Cited  in  note  (38  L.  R.  A.  535)  on  what  constitutes  total  disability  of  insured. 
"Proximate  cause"  of  death. 

Cited  in  Driskell  v.  United  States  Health  &  Acci  Ins.  Co.  117  Mo.  App. 
370,  93  S.  W.  880,  holding  in  an  action  on  an  insurance  policy,  that  hot  water 
falling  into  iusured's  ear  and  resulting  in  death  was  proximate  cause  of  death. 

35  L.  R,  A.  737,  AMPT  v.  CINCINNATI,  56  Ohio  St.  47,  46  N.  E.  69. 
Constitutional    prohibition    against    partial    municipal    ownership. 

Cited  in  Ferris  v.  Comrs.  (Clermont  Co.)  9  Ohio  C.  (  .  X.  S.  171,  29  Ohio  C.  C. 
624,  holding  that  purchase  by  county  commissioners  of  turnpike  subject  to  right 
of  way  of  traction  company  does  not  constitute  part  ownership  prohibited  by 
constitution;  Ampt  v.  Cincinnati  (City),  2  Ohio  X.  P.  X.  S.  504.  15  Ohio  S.  &  C. 
1\  Dec.  250.  holding  that  waterworks  trustees  may  contract  for  railroad  facilities 
for  construction  and  maintenance  of  waterworks. 
Power  of  cities  as  to  waterworks. 

Cited  in  Young  v.  Hamilton.  10  Ohio  X.  P.  X.  S.  373,  on  power  of  city  to  collect 
v.ater  rents  to  maintain   its  waterworks  from  proceeds  of  mortgage  foreclosure 
sale. 
Power    to    issue    waterworks    bonds. 

Cited  in  Alter  v.  Cincinnati.  4  Ohio  X.  P.  431,  7  Ohio  S.  &  C.  P.  Dec.  374. 
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sustaining  right  of  water  works  commissioners  to  issue  bonds  for  expense  of 
making  plans  and  specifications;  Cincinnati  (City)  v.  Von  Bargen,  6  Ohio  N.  P. 
X.  S.  20],  ]8  Ohio  S.  &  C.  P.  Dec.  549,  holding  that  city  may  issue  bonds  for  con- 
struction of  water  works  under  act  in  cited  case  and  acts  supplementary  thereto. 
Proprietorship  of  property  in  which  public  funds  invested. 

Cited  in  Municipal  Secur.  Co.  v.  Baker  County,  39  Or.  404,  65  Pac.  369,  sus- 
taining tenancy  in  common  between  county  and  private  person, 
(lass  legislation, 

Cited  in  Longworth  v.  Cincinnati,  9  Ohio  C.  D.  746,  17  Ohio  C.  C.  18,  denying 
that  legislation  as  to  alleys  must  have  uniform  operation  throughout  state: 
Hall  v.  Kleeman,  6  Ohio  S.  &  C.  P.  Dec.  326,  4  Ohio  N.  P.  203,  holding  law  as 
to  excavating  below  street  grades  invalid  where  restricted  to  certain  localities. 
Validity  of  statutes  applicable  to  cities. 

Cited  in  State  v.  Jones,  22  Ohio  C.  C.  697,  11  Ohio  C.  D.  505,  holding  bridge  act 
for  cities  of  certain  grade  and  class,  valid;   Friedman  v.  Cincinnati    (City),   13 
Ohio  S.  &  C.  P.  Dec.  409,  holding  act  for  issue  of  bonds  for  market  houses  in  cities 
of  certain  grade  and  class,  valid. 
Establishment   and    regulation   of   water  supply. 

Cited  in  note  (61  L.  R.  A.  36,  67,  51)  on  establishment  and  regulation  of 
municipal  water  supply. 

35  L.  R.  A.   743,  SWAN  v.  MUNCH,  65   Minn.   500,  60  Am.   St.  Rep.   491,   67 

N.  W.  1022. 
Title  by  adverse   possession. 

Cited  in  Boyce  v.  Missouri  P.  R.  Co.  168  Mo.  591,  58  L.  R.  A.  445,  68  S.  W. 
920,  holding  that  owner's  knowledge  of,  and  therefore  consent  to,  adverse,  open, 
and  notorious  exercise  of  easement  on  his  land  for  statutory  period,  implied  by 
law:  Simons  v.  Munch,  107  Minn.  373,  120  N.  W.  373,  holding  that  title  to  land 
by  adverse  possession  may  be  acquired  by  construction  and  maintenance  of 
dam  across  stream  thereby  causing  lands  to  be  continuously  submerged  for 
statutory  period;  Simons  v.  Munch,  115  Minn.  363,  132  N.  W.  321,  to  the  point 
that  one  may  gain  right  to  overflow  another's  lands  by  prescription;  Dummer  v. 
United  States  Gypsum  Co.  153  Mich.  634,  117  N.  W.  317  on  continuous  use 
necessary  to  claim  of  prescriptive  easement. 

Cited  in  footnote  to  Stewart  v.  White,  55  L.  R.  A.  211,  which  denies  power 
of  unincorporated  church  society  to  acquire  title  to  land  by  adverse  possession. 
Liability  for  damming  back  water. 

Cited  in  notes  (59  L.R.A.  844)  on  liability  for  damming  back  water  of 
stream;  (35  L.R.A.(N.S.)  833)  on  right  to  impound  water  for  floating  logs. 

35  L.  R.  A.  745,  STATE  ex  rel.  CHILDS  v.  CROW  WING  COUNTY,  66  Minn. 

519,  68  N.  W.  767,  69  N.  W.  925,  73  N.  W.  631. 
Collateral   attack   upon    de   facto   organization. 

Approved  in  St.  Paul  Gaslight  Co.  v.  Sandstone,  73  Minn.  232,  75  N.  W.  1050, 
holding  municipality  acting  under  color  of  law  and  exercising  all  of  its  functions 
not  subject  to  collateral  attack;  State  ex  rel.  Hagan  v.  District  Ct.  90  Minn. 
120,  95  N.  W.  591,  holding  that  proclamation  of  governor  to  that  effect  makes 
county  a  de  facto  organization  which  cannot  be  collaterally  attacked. 

Cited  in  Snow  v.  Excelsior,  115  Minn.  107.  132  N.  W.  8,  to  the  point  that 
private  person  cannot  question  legality  of  de  facto  municipal  boundaries:  State 
ex  rel.  Hogan  v.  District  Ct.  99  Minn.  120,  95  N.  W.  591,  holding  that  the 
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legality  of  the  organization  of  a  de  facto  organized  county  could  not  be 
attacked  collaterally;  State  ex  rel.  Bales  v.  Bailey,  106  Minn.  142,  19  L.R.A. 
(X.S.)  777,  130  Am.  St.  Rep.  592,  118  N.  W.  676,  holding  that  not  only  may 
<le  facto  municipal  corporations  exist,  but  also  de  facto  courts,  and  their  acts 
cannot  be  attacked  collaterally. 
Legislative  power  as  to  counties. 

Cited  in  State  ex  rel.  Childs  v.  Pioneer  Press  Co.  66  Minn.  538,  68  N.  W.  789, 
denying  limitation  upon  legislative  power  to  create  or  alter  counties. 
—  Submitting;   propositions   (or  crention   of   new   counties. 

Cited  in  State  ex  rel.  Childs  v.  Red  Lake  County,  67   Minn.  355,   69  N.  W. 
1083,  holding  that  the  statute  does  not  limit  the  number  of  propositions  as  to 
the  creation  of  new  counties  to  be  submitted  at  the  same  election,  nor  how  many 
may  be  voted  upon,  but  two  competing  propositions  cannot  be  adopted. 
When   quo    warrniito    lies. 

Cited  in  State  ex  rel.  Walker  v.  McLean  County,  11  N.  D.  360,  92  N.  W.  385, 
holding  that  quo  warranto   will   lie  to   restrain   a   municipal   corporation   from 
extending  its  corporate  authority  beyond  its  lawful  boundaries. 
Withdrawal    of  signatures  frOm   petitions. 

Cited  in   Green   v.  Smith,  111   Iowa,   186,  82  N.   W.  448,  holding  voter   who 
signed   consent  to   publication   cannot  withdraw  after   filing  and   before  action 
Theurer  v.  People,   113  111.  App.  633,  holding  that  it  is  within  the  power  of  a 
property  owner  to  withdraw  his  signature  from  the  frontage  consent  to  a  drain 
shop  license,  any  time  before  it  had  been  acted  upon. 

35  L.  R,  A.  747,  KANSAS  CITY  v.  WH1PPLE,  136  Mo.  475,  58  Am.  St.  Rep. 

657,  38  S.  W.  295. 
Capitation    tax. 

Cited  in  footnotes  to  Russell  v.  Ayer,  37  L.R.A.  246,  which  holds  constitu- 
tional provision  for  levying  capitation  tax  equal  to  tax  on  property  valued  at 
$300,  not  self-executing;  State  v.  Ide,  67  L.R.A.  280,  which  holds  void  poll  tax 
for  street  purposes  on  males  between  21  and  50  except  members  of  volunteer 
fire  department. 

Cited  in  note  (13  L.R.A.  (N.S.)   901)   on  constitutionality  of  poll  tax  as  affect- 
ed by  exemptions. 
I  iii  fortuity   of  taxation. 

Cited  in  State  ex  rel.  Johnson  v.  Chicago  B.  &  I.  R.  Co.  195  Mo.  238,  113 
Am.  St.  Rep.  661,  93  S.  W.  784,  holding  that  taxes  should  rest  uniformly 
throughout  the  state  or  political  division  to  which  its  purpose  applies;  State 
ex  rel.  Pearson  v.  Louisiana  &  M.  River  R.  Co.  215  Mo.  493,  114  S.  W.  956, 
on  necessity  that  taxes  be  apportioned  uniformly  according  to  value. 

35  L.  R.  A.  752,  BRYAN  v.  STEPHENSON,  50  Neb.  620,  70  N.  W.  252. 
What    constitutes   sufficient    majority. 

Cited  in  State  ex  rel.  Saunders  v.  Clark,  59  Neb.  708,  82  N.  W.  8;  Tecumseh 
National  Bank  v.  Saunders,  51  Neb.  805,  71  N.  W.  779;  Re  Denny,  156  Ind.  119, 
51  L.  R.  A.  729,  footnote  p.  722.  59  N.  E.  359. — requiring  majority  of  all  votes 
Ofast  at  election  for  any  purpose  to  constitute  majority  of  electors. 

Cited  in  footnote  to  De  Soto  Parish  v.  Williams.  37  L.  R.  A.  761,  which  holds 
only  majority  of  taxpayers  actually  voting  at  election  necessary  to  authorize 
increase  of  taxes. 

Cited  in  note  (22  L.R.A. (X.S.)  485)  on  basis  for  computation  of  majority 
essential  to  adoption  of  proposition  submitted  at  general  election. 
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35  L.  R.  A.  756,  WINKLEY  v.  NEWTON,  67  N.  H.  80,  36  Atl.  610. 
Uniformity  of  taxation. 

Cited  in  Amoskeag  Mfg.  Co.  v.  Manchester,  70  N.  H.  204,  46  Atl.  470,  denying 
abatement  of  tax  for  over-valuation  of  some  of  taxpayer's  property,  where  neu- 
tralized by  under-valuation  of  other;  Thompson  v.  Kidder,  74  N.  H.  91,  65  Atl. 
392,  12  Ann.  Cas.  948,  on  necessity  that  a  tax  provide  a  fair  and  proportionate 
division  of  public  expenses. 

Distinguished  in  Canaan  v.  Enfield  Village  Fire  Dist.  74  N.  H.  537,  70  Atl. 
250,  holding  an  ordinance  exempting  property  in  a  fire  district  in  a  city,  con- 
stitutional  under  city   charter. 
Double  taxation. 

Cited  in  Mann  v.  Carter,  74  N.  H.  352,  15  L.R.A.(N.S.)  156,  68  Atl.  130, 
holding  it  immaterial  that  property  is  also  taxed  elsewhere  if  it  is  properly  tax- 
able locally. 

Cited    in   note    (15    L.R.A.  (N.S.)    143)    on   taxation   of   property   in   different 
states  as  double. 
Tax   011   stock   in    trade. 

Cited  in  Connecticut  Valley  Lumber  Co.  v.  Monroe,  71  N.  H.  476,  52  Atl.  940, 
sustaining  tax  on  logs  as  stock  in  trade,  in  town  into  which  they  are  afterward 
brought  and  manufactured  and  immediately  shipped  away  if  they  are  not  le- 
gally taxed  elsewhere;  International  Paper  Co.  v.  Walpole,  75  N.  H.  321,  74 
Atl.  180,  holding  that  logs  stored  in  this  state,  but  owned  by  foreign  corpora- 
tion and  constituting  raw  material  of  manufacturing  business,  are  taxable  as 
stock  in  trade  under  statute. 
Taxation  of  interstate  personalty. 

Cited  in  Rand  v.  Pittsfield,  70  N.  H.  530,  49  Atl.  88,  holding  interstate  per- 
sonalty, rightfully  taxed  in  state  where  situated  not  taxable  at  administrator's 
residence;  Dresser  v.  Hopkinton,  75  N.  H.  139,  71  Atl.  534,  holding  that  steam 
derrick  is  taxable  in  town  in  which  owner  resides,  and  not  where  it  is  tempo- 
rarily in  use  on  first  day  of  April. 

Cited  in  notes  (7  L.R.A. (N.S.)  704,  706)  on  local  situs  within  state  of  tangi- 
ble personal  property  of  nonresident  for  taxation;  (36  L.R.A.(N.S.)  296)  on 
personal  property  having  taxation  situs  elsewhere,  as  subject  of  taxation  in 
state  of  owner's  domicil  (127  Am.  St.  Rep.  1093)  on  situs  of  money  and  bank 
deposits  for  purpose  of  inheritance  taxation. 

35  L.  R.  A.  759,  STATE  v.  VIRGINIA  &  T.  R,  CO.  23  Nev.  283,  46  Pac.  723. 

Later  appeal  in  24  Nev.  78,  49  Pac.  945. 
Taxation   of   railroad   companies. 

Approved  in  State  v.  Virginia  &  T.  R.  Co.  23  Nev.  435,  49  Pac.  38,  holding 
that  net  income  of  railroad  furnishes  basis  for  assessment  of  railroad  property; 
Oregon  &  C.  R.  Co.  v.  Jackson  County,  38  Or.  608,  64  Pac.  307,  holding  that 
necessary  cost  of  railroad  and  value  of  stocks  and  bonds  furnish  information 
as  to  taxable  value  of  railroad. 

Cited  in  State  v.  Nevada  C.  R.  Co.  28  Nev.  207,  113  Am.  St.  Rep.  834,  81  Pac. 
99,  sustaining  earning  capacity  as  a  basis  of  taxation  of  a  railway. 

Cited  in  footnote  to  People  ex  rel.  Delaware,  L.  &  W.  R.  Co.  v.  Clapp,  39  L.  R. 
A.  237,  which  holds  cost  of  reproduction  proper  basis  for  local  taxation  of  rail- 
road. 

Cited  in  note  (22  Eng.  Rul.  Cas.  732)  on  method  of  valuation  of  railroad 
property  for  purpose  of  rating  or  taxation. 
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Corporate    taxation. 

Cited  in  notes  (58  L.  R.  A.  572)  on  taxation  of  capital  stock  of  corporations 
in  United  States;  (60  L.  R.  A.  375) on  constitutional  equality  in  United  States 
in  relation  to  corporate  taxation. 

35  L.  R,  A.  762,  DISTLER  v.  LONG  ISLAND  R.  CO.  151  N.  Y.  424,  45  N.  E. 

937. 
What   constitutes   negligence. 

Cited  in  Wall  v.  New  York  C.  &  H.  R.  R.  Co.  56  App.  Div.  G0!>,  67  X.  Y.  Supp. 
519  (concurring  opinion),  holding  pedestrian  attempting  to  climb  over  train  by 
direction  of  brakeman  not  negligent  per  se. 

Cited  in  footnote  to  Jones  v.  New  York  C.  &  H.  R.  R.  Co.  41  L.  R.  A.  490, 
which  denies  right  of  one  attempting  to  enter  car  of  mixed  train  at  distance  from 
station,  to  recover  for  injury  from  sudden  jolting  of  car  in  coupling. 
—  In  boarding:  or  aligrbtingr  from  car. 

Cited  in  Sexton  v.  Metropolitan  Street  R.  Co.  40  App.  Div.  27,  57  N.  Y.  Rupp. 
577,  holding  boarding  car  moving  very  slowly  not  negligence  per  se  ;  Wallace  v. 
Third  Ave.  R.  Co.  36  App.  Div.  59,  55  N.  Y.  Supp.  132,  and  Johanns  v.  National 
Acci.  Soc.  16  App.  Div.  106,  45  N.  Y.  Supp.  117,  holding  question  of  negligence  in 
attempting  to  board  slowly  moving  street  car  by  front  platform,  for  jury;  Kel- 
legher  v.  Forty-second  Street,  M.  &  St.  N.  Ave.  R.  Co.  171  N.  Y.  313,  63  X.  K. 
1096,  holding  it  question  for  jury  whether  conductor  was  negligent  in  signal  ing 
street  car  to  start  while  passenger  was  attempting  to  board  it;  Mearns  v.  Central 
R.  Co.  163  N.  Y.  114,  57  N.  E.  292,  holding  passenger  heedlessly  alighting  from 
moving  train  after  station  announced,  guilty  of  contributory  negligence;  Taylor 
v.  Xew  York  C.  &  H.  R.  R.  Co.  63  App.  Div.  587,  71  N.  Y.  Supp.  884,  and  McAlan  v. 
New  York  &  B.  Bridge,  43  App.  Div.  374,  60  N.  Y.  Supp.  176,  denying  that  step- 
ping off  slowly  moving  car  is  negligence  per  se;  Clinton  v.  Brooktyn  Heights  R. 
Co.  91  App.  Div.  376,  86  N.  Y.  Supp.  932,  holding  that  it  is  not  negligence,  as 
matter  of  law,  to  board  slowly  moving  street  car;  Irvin  v.  Missouri  P.  R.  (  <>.  ^1 
Kan.  653,  26  L.R.A.(N.S.)  741,  106  Pac.  1063,  holding  it  not  necessarily  negliuui. •(• 
as  a  matter  of  law  to  get  upon  a  moving  train ;  Pittsburg,  C.  C.  &  St.  L.  R.  Co. 
v.  Miller,  33  Ind.  App.  130,  70  N.  E.  1006,  holding  question  of  negligence  in  step- 
ping from  a  moving  train  to  be  one  for  jury;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Holloway,  71  Kan.  10,  114  Am.  St.  Rep.  462,  80  Pac.  31,  holding  question  of 
boarding  a  slowly  moving  train  to  be  for  jury. 

Cited  in  footnotes  to  Jefferson  v.  Birmingham  R.  &  Electric  Co.  38  L.  R.  A. 
458,  which  denies  liability  for  injury  to  child  getting  on  slowly  moving  dummy 
car  in  city;  Watkins  v.  Birmingham  R.  &  Electric  Co.  43  L.  R.  A.  297,  which  holds 
getting  on  lower  step  of  car  while  slowing  up  at  street  crossing,  with  intention  of 
getting  off,  not  negligence  per  se;  Allen  v.  Northern  Pac.  R.  Co.  66  L.R.A.  -'(M. 
which  holds  passenger  not  entitled  to  hold  carrier  for  injuries  received  in  at- 
tempting to  board  slowly  moving  car  unless  he  affirmatively  shows  that  the 
injuries  were  due  to  his  negligence. 

Cited  in  note  (22  L.R.A. (N.S.)  760)  on  negligence  of  passenger  in  getting 
on  or  off  moving  train. 

Distinguished  in  Winchell  v.  Xew  York  C.  &  H.  R.  R.  Co.  121  App.  Div.  55, 
103  N.  Y.  Supp.  425,  where  there  was  no  invitation  or  assurance  upon  the  part 
of  the  train  crew  which  warranted  plaintiff's  act;  Kriedermacher  v.  Union  R. 
Co.  59  Misc.  414,  110  N.  Y.  Supp.  1113,  where  plaintiff  in  attempting  to  board 
a  moving  car  failed  to  observe  the  approach  of  another;  Garvey  v.  Rhode 
Island  Co.  26  R.  I.  83,  58  Ala.  456,  holding  the  plaintiff  guilty  of  contributory 
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negligence  in  standing  so  close  to  the  tracks  as  to  permit  the  swing  of  the  car 
on  a  curve  to  strike  her. 
Proximate  cause  of  injury. 

Cited  in  Jewell  v.  New  York  C.  £,  H.  R.  R.  Co.  27  App.  Div.  503,  50  N.  Y.  Supp. 
848,  holding  that  act  of  passenger  in  alighting  from  train  just  before  it  stopped 
at  station  cannot  be  said  to  be  proximate  cause  of  injury  resulting  from  collision 
with  train  approaching  on  tracks  between  him  and  depot,  where  latter  train  was 
late  and  running  in  violation  of  rules;  Hill  v.  Baltimore  &  N.  Y.  R.  Co.  75  App. 
Div.  329,  78  N.  Y.  Supp.  134,  holding  act  of  eleven-year-old  boy  in  boarding 
moving  coal  train  not  proximate  cause  of  injury  caused  by  falling  under  wheels  in 
attempt  to  dodge  piece  of  coal  thrown  at  him  by  brakeman;  Weitzinan  v.  Nassau 
Electric  R.  Co.  33  App.  Div.  593,  53  N.  Y.  Supp.  905,  holding  that  recovery  for 
injuries  to  child  run  over  by  street  car  cannot  be  defeated  by  act  of  guardian  in 
allowing  it  to  run  in  street,  if  negligent  operation  of  car  was  proximate  cause  of 
injury;  Chicago  &  N.  W.  R.  Co.  v.  Gillison,  72  111.  App.  221,  holding  question  of 
proximate  cause  of  injury  to  brakeman  setting  brakes  of  train  broken  in  two,  for 


Master's  liability   for  servant'*  acts  within   scope  of  employment. 

Cited  in  Hewson  v.  Interurban  Street  R.  Co.  95  App.  Div.  114,  88  N.  Y.  Supp. 
816,  holding  street  car  company  responsible  for  conductor's  assault  upon  boy 
trespasser  in  ejecting  him  from  car. 

35  L.  R.  A.  765,  GLASER  BROS.  v.  FIRST  NAT.  BANK,  62  Ark.  171,  34  S.  W. 

1061. 
Who    may    avoid    attachment. 

Cited  in  Arkadelphia  Lumber  Co.  v.  McNutt,  68  Ark.  422,  82  Am.  St.  Rep.  299, 
59  S.  W.  761,  denying  that  validity  of  attachment  can  be  questioned  by  one  not 
shown  to  be  injuriously  affected. 

Cited  in  note  (23  L.R.A.  (N.S.)  1084)  on  right  of  intervener  in  attachment 
to  attack  validity  of  service  of  process. 

Distinguished  in  Davis  v.  H.  B.  Claflin  Co.  63  Ark.  163,  35  L.  R.  A.  782,  58  Am. 
St.  Rep.  102,  38  S.  W.  1117,  holding  that  attachment  issued  upon  debt  not  due 
may  be  avoided  by  juror  attaching  creditor  and  postponed  to  his  lien,  where  no 
statute  authorizes  attachment  for  debt  not  due. 

35  L.  R.  A.  776,  DAVIS  v.  H.  B.  CLAFLIN  CO.  63  Ark.  157,  58  Am.  St.  Rep.  102, 

38  S.  W.  662,  1117,  41  S.  W.  996. 
Intervention   in   attachment. 

Cited  in  note   (123  Am.  St.  Rep.  308)   on  intervention  in  attachment. 
Questions   which   Intervener   may   raise. 

Cited  in  note  (123  Am.  St.  Rep.  292,  293)  on  questions  which  intervener  may 
raise. 

35  L.  R.  A.  786,  EWAN  v.  BROOKS-  WATERFIELD  CO.  55  Ohio  St.  596,  60  Am. 

St.  Rep.  719,  45  N.  E.  1094. 
Liability    of    indorser   of   non-negotiable    note. 

Cited  in  Young  v.  Sehon,  53  W.  Va.  138,  62  L.R.A.  506  97  Am.  St.  Rep.  970, 
44  S.  E.  136,  holding  promisee  and  another,  signing  non-negotiable  note  in  such 
manner  as  to  make  them  first  and  second  indorsers  if  note  were  negotiable,  not 
thereby  liable  as  guarantors  in  order  of  signature. 
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Liability   of  indorser  of  note  before  delivery. 

Cited  in  Conett  v.  Squair,  17  Ohio  S.  &  C.  P.  Dec.  67,  3  Ohio  L.  Rep.  558,  hold- 
ing that  person  signing  name  on  back  of  note  before  delivery  is  surety ;  Rockfield 
v.  First  Nat.  Bank,  8  Ohio  C.  C.  N.  S.  201,  28  Ohio  C.  C.  722,  holding  that  person 
writing  name  on  back  of  note  before  delivery  is  maker  or  surety  and  not  entitled 
to  notice  of  presentment  and  non-payment;  Dollar  Sav.  Bank  Co.  v.  Barberton, 
Pottery  Co.  5  Ohio  N.  P.  N.  S.  76,  17  Ohio  S.  &  C.  P.  Dec.  545,  holding  that  person 
placing  name  on  back  of  note  before  delivery  is  indorser  and  is  not  liable  unless 
given  notice  of  dishonor  and  demand;  Rockfield  v.  First  Nat.  Bank,  77  Ohio  St. 
323,  14  L.R.A.(N.S.)  842,  83  N.  E.  392,  holding  one  placing  his  name  on  back 
of  a  note  at  time  of,  or  before  delivery,  a  surety,  unless  a  different  intention  is 
shown. 

Cited  in  note  (72  Am.  St.  Rep.  679)  on  effect  of  indorsement  by  stranger 
before  delivery. 

Disapproved  in  Harnett  v.  Holclredge,  73  Neb.  578,  119  Am.  St.  Rep.  905,  103 
N.  W.  277,  holding  persons  who  write  their  names  in  blank  on  the  back  of  a 
note  made  payable  to  maker  and  endorsed  by  him  at  the  time  of  execution, 
liable  only  as  endorsers  to  third  person  who  later  takes  the  note. 

35  L.  R.  A.  790,  GREENE  v.  GREENE,  19  R.  I.  619,  35  Atl.  1042. 
Expenses  chargeable  to  corpus  of  trust  estate. 

Cited  in  Wordin's  Appeal,  71  Conn.  540,  71  Am.  St.  Rep.  219,  42  Atl.  659,  dis- 
cussing,  without   deciding,   question   whether   excessive   foreclosure   expenses   are 
chargeable  to  corpus  of  trust  estate. 
Powers   of   trustees. 

Cited  in  Warren  v.  Pazolt,  203  Mass.  345,  89  N.  E.  381,  holding  that  a  trustee 
if  justified  in  tearing  down  an  old  building  and  erecting  a  new  one  to  secure  a 
fair  return  on  the  trust  fund  to  benefit  the  estate. 

Cited  in  footnote  to  Garesche  v.  Levering  Invest.  Co.  46  L.  R,  A.  232,  which  de- 
nies power  of  trustees  under  will  to  incorporate  trust  estate. 

Disapproved  in  Lueft  v.  Lueft,  129  Wis.  540,  7  L.R.A.(N.S.)    267,  109  N.  W. 
652,  9  Ann.  Cas.  639,  holding  intention  of  mortgagor  as  gathered  from  surround- 
ing circumstances  is  to  govern  as  to  power  of  sale  of  mortgaged  property. 
Duty  of  life   tenant  to  repair. 

Cited  in  note  (33  L.R.A.(N.S.)  669,  670)  on  duty  of  life  tenant  to  repair. 

35  L.  R.  A.  794,  Re  HURLBURT,  68  Vt.  366,  35  Atl.  77. 
Evidence  of  family  relations. 

Cited  in  Osborne  v.  Ramsay,  111  C.  C.  A.  594,  191  Fed.  119,  holding  that  pre- 
sumption of  marriage  can  only  arise  on  proven  facts  of  both  cohabitation  and 
reputation,  both  of  which  may  be  shown  by  declarations  of  deceased  members 
of  family;  Northern  P.  R.  Co.  v.  King,  104  C.  C.  A.  351,  181  Fed.  916,  holding 
that  rule  that  under  some  circumstances  fact  of  death  may  be  proved  by  hearsay 
evidence  is  limited  to  members  of  family,  Scheidegger  v.  Terrell,  149  Ala.  342, 
43  So.  26,  on  the  necessity  that  family  tradition,  to  be  admissible,  should  show 
declarations  by  some  person  who  actually  knew  the  facts ;  Davis  v.  Movies,  76 
Vt.  41,  56  Atl.  174,  refusing  to  admit  declarations  of  parentage  not  made  ante 
litem  motam. 
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35  L.  R.  A.  802,  DEDERICHS  v.  SALT  LAKE  CITY  R.  CO.  14  Utah,  137,  46  Pac. 

656. 
Adiuissibility   of   photographs. 

Approved  in  State  v.  McCoy,  15  Utah,  138,  49  Pac.  420,  sustaining  admissibil- 
ity  of  properly  identified  photograph  for  purposes  of  identification  of  person. 

Cited  in  Smith  v.  Territory,  11  Okla.  675,  69  Pac.  805,  holding  photographs 
showing  location  of  wounds  on  head  admissible  in  murder  case;  Curtis  v.  New 
York,  N.  H.  &  H.  R.  Co.  32  R.  I.  547,  80  Atl.  127;  Bowling  Green  Gaslight  Co. 
v  Dean,  142  Ky.  687,  134  S.  W.  1115, — holding  that  photograph  that  presents 
accurate  picture  of  object  and  things  relevant  to  matter  under  investigation 
may  be  introduced  in  evidence;  Considine  v.  Dubuque,  126  Iowa,  286,  102  N. 
W.  102,  holding  admissible  a  photograph  to  illustrate  a  claim  for  damages  from 
a  defective  sidewalk;  State  v.  Roberts,  28  Xev.  377,  82  Pac.  100,  holding  admis- 
sible a  photograph  showing  the  deceased's  wounds  as  they  existed  immediately 
after  the  assault;  Johnson  v.  Union  P.  R.  Co.  35  Utah,  294,  100  Pac.  390,  hold- 
ing admissible  a  photograph  of  a  railroad  wreck  to  aid  the  jury  in  reaching  and 
applying  the  facts;  Maynard  v.  Oregon  R.  &  Nav.  Co.  46  Or.  22,  68  L.R.A.  481, 
78  Pac.  983,  sustaining  introduction  of  photographs  to  show  force  of  impact  in 
an  action  for  personal  injuries  caused  by  a  collision;  Harrison  v.  Green,  157 
Mich.  695,  122  N.  W.  205,  holding  in  an  action  to  recover  damage  for  injury 
received  in  operating  a  meat  chopper,  that  a  photograph  of  the  room  and  ma- 
chinery was  not  rendered  inadmissible  because  defendant's  witnesses  were 
grouped  as  at  the  time  of  the  accident;  Martin  v.  Moore,  99  Md.  49,  57  Atl. 
671,  holding  inadmissible  a  photograph,  alleged  to  be  taken  soon  after  an  as- 
sault and  battery,  when  no  proof  of  its  correctness  was  made. 

Cited  in  footnotes  to  Selleck  v.  Janesville,  47  L.  R.  A.  691,  which  requires  ex- 
clusion of  photographs  calculated  to  arouse  jury's  sympathy  or  indignation,  un- 
less necessary  or  instructive;  Livermore  Foundry  &  Mach.  Co.  v.  Union  Compress 
&  Storage  Co.  53  L.  R.  A.  482,  which  holds  photographs  of  wrecked  machinery, 
taken  immediately  after  accident,  admissible;  Geneva  v.  Burnett,  58  L.  R.  A.  287, 
which  holds  X-ray  picture  admissible;  Maynard  v.  Oregon  R.  &  Nav.  Co.  68 
L.R.A.  477,  which  holds  photograph  of  scene  of  collision  not  inadmissible  to 
show  force  of  impact  because  of  slight  change  of  conditions. 

Cited  in  notes  (15  L.R.A. (N.S.)  1162)  on  effect  and  conclusiveness  of  photo- 
graphs in  evidence;  (75  Am.  St.  Rep.  468,  573;  114  Am.  St.  Rep.  439)  on 
photographs  as  evidence. 

Distinguished  in  State  v.  Matheson,  130  Iowa,  443,  114  Am.  St.  Rep.  427,  103 
N.  W.  137,  8  Ann.  Cas.  430,  holding  an  X-ray  photograph  admissible  to  prove 
the  existence  of  foreign  matter  in  the  body. 
Resemblance  as  evidence  of  relationship. 

Cited  in  note  (52  L.  R,  A.  504)  on  resemblance  as  evidence  of  relationship.- 
Demonstrative    evidence. 

Cited  in  Wenchell  v.  Stevens,  30  Pa.  Super.  Ct.  532,  on  the  necessity  for 
thorough  examination  as  to  the  qualifications  of  expert  witnesses  who  testify 
as  to  handwriting. 

35  L.  R.  A.  808,  HAMPTON  v.  NORFOLK  &  W.  R.  CO.  120  N.  C.  534,  27  S.  E.  96. 
Cited  in  statement  of  facts  in  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Norfolk  ft  W. 
R.  Co.  114  Fed.  391. 
Use  and  admissibillty  of  maps  or  photographs. 

Cited  in  Andrews  v.  Jones,  122  N.  C.  666,  30  S.  E.  19,  sustaining  right  of  wit- 
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ness  to  use  unofficial  map  for  illustrative  purposes;  Pickett  v.  Atlantic  Coast 
Line  R.  Co.  153  N.  C.  149,  69  S.  E.  8,  holding  that  it  is  competent  for  witness 
to  explain  his  testimony  as  to  what  effect  diversion  of  water  of  stream  had  upon 
land,  by  use  of  photographs  proved  to  be  accurate;  Davis  v.  Seaboard  Air  Line 
R.  Co.  136  N.  C.  116,  48  S.  C.  591,  1  Ann.  Cas.  214,  holding  admissible  in  an 
action  for  wrongful  death,  a  photograph  of  deceased  before  and  after  injury. 

Cited  in  footnote  to  Selleck  v.  Janesville,  47  L.  R.  A.  691,  which  requires  exclu- 
sion of  photographs  calculated  to  arouse  jury's  sympathy  or  indignation,  unless 
necessary  or  instructive. 

Distinguished  in  State  v.  Matheson,  130  Iowa,  443,  114  Am.  St.  Rep.  427,  103 
N.  W.  137,  8  Ann.  Cas.  430,  holding  an  X-ray  photograph  admissible  to  prove 
the  existence  of  foreign  matter  in  the  body;  Martin  v.  Knight,  147  N.  C.  578,  61 
S.  E.  447,  holding  that  for  the  purpose  of  determining  the  authenticity  of  a 
.signature  on  a  bond,  a  witness,  acquainted  with  the  handwriting,  may  make  n 
comparison  between  genuine  and  the  signature  in  question  and  give  his  opinion. 
Uefnaal  of  faulty  instructions. 

Cited  in  Vanderbilt  v.  Brown.  128  N.  C.  502,  39  S.  E.  36,  sustaining  right  to  re- 
fuse instruction  faulty  in  part. 
Sufficiency    of    {general    exceptions. 

Approved  in  Pierce  v.  North  Carolina  R.  Co.  124  N.  C.  99,  44  L.  R.  A.  319,  32 
S.  E.  399,  denying  that  exception  "to  the  charge  as  given"  can  be  considered; 
State  v.  Webster,  121  N.  C.  587,  28  S.  E.  254,  denying  sufficiency  of  exception  to 
refusal  "to  give  instructions  asked  and  for  instructions  given." 
Evidence   of  condition   before   and   after  accident. 

Cited  in  note  (32  L.R.A.  (N.S.)  1126)  on  admissibility  of  evidence  of  con- 
dition before  and  after  accident  of  property  whose  defects  alleged  to  have  caused 
injury. 

35  L.  R.  A.  816,  MARSHALL  v.  MELLON,  179  Pa.  371,  57  Am.  St.  Rep.  601,  36 

Atl.  201. 
Taxation    of    oil    or    ua». 

Cited  in  Ridgway  Light  &  Heat  Co.  v.  Elk  County,  191  Pa.  469,  43  Atl.  323, 
denying  local  taxation  of  gas  conveyed  by  landowner  to  public  service  corpora- 
tion; Rockwell  v.  Warren  County,  228  Pa.  433,  139  Am.  St.  Rep.  1006,  77  Atl. 
<>65,  holding  that  title  to  oil,  gas  and  minerals  may  be  severed  from  surface  of 
unseated  lands  and  may  be  separately  taxed. 

Cited  in  footnote  to  Carter  v.  County  Court,  43  L.  R.  A.  725,  which  denies  right 
to  tax  as  personalty,  lessee's  interest  in  oil  wells   while  oil  remains  in  place  in 
earth. 
Oil  and  Kan  aa  "land." 

Cited  in  Lanyon  Zinc  Co.  v.  Freeman,  68  Kan.  697,  75  Pac.  995,  1  Ann.  Cas. 
403,  holding  that  oil  and  gas  are  minerals  and  so  long  as  they  remain  ground 
are  part  of  realty;  Rockwell  v.  Keefer,  39  Pa.  Super.  Ct.  476,  holding  that  oil, 
gas  and  minerals  are  "land"  while  in  place:  Suit  v.  A.  Hochstetter  Oil  Co.  63 
W.  Va.  325,  61  S.  E.  307.  holding  oil  or  gas  to  be  "minerals"  within  the  meaning 
of  grantor's  reservation  of  the  title  to  minerals. 

Cited  in  footnotes  to  Murray  v.  Allard,  39  L.  R.  A.  249,  which  holds  oil  and 
natural  gas,  minerals  within  reservation  in  deed ;  Wilson  v.  Hughes.  39  L.  R.  A. 
292,  which  holds  oil  as  found  in  cavities  of  rock  part  of  realty  and  embraced  in 
.vord  "land." 
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Xotice   of   prior   grant. 

Cited  in  Jennings  v.  Bloomfield,  199  Pa.  641,  49  Atl.  135,  holding  that  vendee 
has  notice  of  prior  grant  of  oil  rights,  where  deed  contains  recital  of  oil  lease. 
Rights  of  life  tenants  in  mines,  oil,  gas,  etc. 

Cited  in  Malier  v.  Maher,  73  Vt.  245,  50  Atl.  1063,  denying  right  of  life  tenant 
to  open  state  quarry;  Bond  v.  Godsey,  99  Va.  566,  39  S.  E.  216;  Stewart  v.  Ten- 
nant,  52  W.  Va.  579,  44  S.  E.  223;  Andrews  v.  Andrews,  31  Ind.  App.  192,  67  N. 
E.  461, — denying  right  of  life  tenant  to  work  unopened  mine ;  McJntosh  v.  Ropp, 
233  Pa.  512,  82  Atl.  949,  holding  that  where  life  tenant  leases  right  to  mine  oil 
and  gas  from  tract  of  land,  and  lease  is  ratified  by  one  of  the  remaindermen 
lease  is  in  legal  effect  sale;  Hill  v.  Ground,  114  Mo.  App.  86,  89  S.  \V.  343. 
holding  a  life  tenant  has  no  right  to  open  and  operate  a  coal  mine  on  land 
where  no  mine  has  been  opened  before:  Ohio  Oil  Co.  v.  Daughetee,  240  111.  367, 
36  L.R.A. (N.S.)  1111,  88  N.  E.  818,  holding  that  a  life  tenant  cannot  open  or 
operate  an  oil  well  on  land  where  there  was  no  well  at  time  of  owner's  death ; 
Shulthis  v.  MacDougal,  162  Fed.  343,  holding  unlawful  a  life  tenant's  lease  of 
land  for  operation  of  oil  or  gas;  Richmond  Natural  Gas  Co.  v.  Davenport,  37 
Ind.  App.  31,  76  N.  E.  525,  holding  life  tenant  has  right  to  operate  existing 
wells  or  to  receive  royalties  from  existing  leases  but  may  not  lease  or  open 
new  wells. 

Cited  in  footnotes  to  Williamson  v.  Jones,  38  L.  R.  A.  694,  which  holds  life 
tenant,  who  is  also  cotenant  of  reversion,  liable  to  account  for  oil  extracted  under 
belief  of  sole  ownership;  Gannon  v.  Peterson,  55  L.  R.  A.  701,  which  denies  right 
of  owners  of  expectancy  to  injunction  against  owner  of  determinable  fee  mining 
coal;  Swayne  v.  Lone  Acre  Oil  Co.  69  L.R.A.  986,  which  denies  right  of  one 
entitled  to  undivided  life  estate  as  surviving  husband  or  wife  to  demand  abso- 
lutely any  part  of  production  of  oil  wells  subsequently  opened  by  remaindermen. 

Cited  in  note  (36  L.R.A. (N.S.)  1108,  1109)  on  rights  of  life  tenant  as  to 
oil  and  gas. 

Distinguished   in   Deffenbaugh  v.  Hess,  35  Pa.  Co.  Ct.  13,  holding  that  when 
all  parties  in  interest  agree  in  severance  and  conveyance  of  minerals  the  tenant 
by  courtesy  is  entitled  to  the  net  income  during  his  life. 
Relative  rights  as  to  gn.s  from   name  source. 

Cited  in  footnote  to  Manufacturers'  Gas  &  Oil  Co.  v.  Indiana  Natural  Gas  4 
Oil  Co.  50  L.  R.  A.  768,  which  holds  unlawful,  pumping  of  natural  gas  to  injury 
of  other  persons  having  wells  supplied  from  same  reservoir. 

35  L.  R.  A.  819,  SMITH  v.  TIMES  PUB.  CO.  178  Pa.  481,  36  Atl.  296. 
Court    stenographer'*    report. 

Cited  in  Harris  v.  Philadelphia  Traction  Co.  180  Pa.  185,  40  W.  N.  C.  4,  36 
Atl.  727,  holding  charge  not  part  of  record  where  nothing  in  stenographer's  cer- 
tificate or  judge's  approval  shows  its  exclusion  not  intentional ;  Kerns  v.  Pruden- 
tial Ins.  Co.  11  Pa,  Super.  Ct.  214,  holding  that  stenographer's  filing  of  charge 
is  nullity  where  judge's  approval  is  not  apparent;  Curtis  v.  Winston,  186  Pa. 
496,  42  W.  X.  C.  330,  40  Atl.  786,  holding  that  exceptions  to  errors  in  charge 
must  be  noted  in  stenographer's  minutes;  Com.  v.  Van  Horn,  4  Lack.  Legal  XYws. 
76,  sustaining  court's  power  to  correct  stenographer's  report  of  charge;  Yoast  v. 
Beatty,  12  Pa.  Super.  Ct.  224,  holding  that  stenographer's  notes  must  be  certified 
by  judge  as  correct;  Petri  v.  Carracciolo,  33  Pa.  Super.  Ct.  314,  holding  stenog- 
rapher notes  though  filed  are  not  part  of  the  record  unless  filed  by  express  direc- 
tion of  trial  judge  evidenced  by  his  signature. 
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Reduction    of,    OP   revemal    fop,    excessive    dumag-ea. 

Cited  in  Waters  v.  Atlantic  Ref.  Co.  9  Pa.  Dist.  R.  473,  24  Pa.  Co.  Ct.  352,  re- 
fusing upon  review  of  verdict  for  excessive  damages,  to  put  plaintiff  upon  terms 
by  limiting  recovery  to  reasonable  amount,  where  same  undeterminable  under 
proofs;  Stevenson  v.  Ebervale  Coal  Co.  203  Pa.  330,  52  Atl.  201,  refusing  to  re- 
verse judgment  in  action  for  damages  for  pollution  of  stream  as  grossly  exces- 
sive; Lefevre  v.  Pennsylvania  R.  Co.  28  Lane.  L.  Rev.  202,  holding  that  court's 
power  to  reduce  verdict  of  damages  should  be  exercised  only  in  extreme  rases: 
Harrisburg,  C.  &  C.  Turnp.  Road  Co.  v.  Cumberland  County,  225  Pa.  468,  74 
Atl.  340,  holding  power  of  court  to  review  action  of  lower  court  in  refu-iiii,'  a 
new  trial  on  ground  of  excessive  verdict  will  be  exercised  only  in  extreme  caaee 
of  injustice;  Quigley  v.  Pennsylvania  R.  Co.  210  Pa.  166,  59  Atl.  95S.  holding 
Supreme  Court  will  not  consider  an  assignment  of  "excessive  verdict"  as  error 
unless  the  verdict  is  so  gross  as  to  shock  the  sense  of  the  court. 

Cited  in  note    (39  L.R.A.(N.S.)    1068,  1069 )-  on  power  of  trial  court  to  cure 
excessive  verdict  by  requiring  or  permitting  reduction. 
Penalty    for    delay    in    appeal. 

Cited  in  Wolf  v.  Philadelphia  Traction  Co.  181  Pa.  400,  40  W.  X.  C.  318,  37 
Atl.  555,  holding  bona  fide  appeal  from  verdict  for  unusually  large  damages.  not 
ground  for  penalty  for  appeal  taken  for  delay,  though  it  is  abandoned  on  discov- 
ering that  no  case  had  been  reversed  for  excessiveness  of  damages. 
Review  on   appeal   and   rights   aa   to   new   trial. 

Followed  without  discussion  in  Nugent  v.  Philadelphia  Traction  Co.  183  Pa. 
144,  41  W.  N.  C.  210,  38  Atl.  587. 

Approved  in  Woodward  v.  Consolidated  Traction  Co.  17  Pa.  Super.  Ct.  579. 
sustaining  power  to  review  discretionary  refusal  of  new  trial  for  inadequacy  of 
verdict;  Whitecar  v.  Supreme  Castle  K.  of  G.  E.  18  Pa.  Super.  Ct.  635,  holding 
that  appellate  court  will  only  determine  from  record  whether  discretion  properly 
exercised  upon  application  under  act  authorizing  appeals  from  orders  opening, 
vacating,  or  striking  off  judgment;  Schenkel  v.  Pittsburg  &  B.  Traction  Co.  194 
Pa.  186,  44  Atl.  1072,  refusing  to  grant  new  trial  except  in  cases  of  wrong  or  in- 
justice which  court  below  should  have  remedied. 

Cited  in  Com.  Y.  Tragic,  40  W.  N.  C.  352,  4  Pa.  Super.  Ct.  165,  denying  appel- 
late court's  authority  to  consider  matters  not  before  it  in  regular  manner,  not- 
withstanding statute  conferring  extensive  powers  in  disposition  of  cases;  Marcy 
v.  Brock,  207  Pa.  100,  56  Atl.  335,  holding  that  court  will  not  reverse  for  refusal 
of  court  below  to  grant  new  trial,  except  in  most  extreme  cases;  Sloan  v. 
Philadelphia  &  R.  R.  Co.  19  Pa.  Dist.  R.  502,  to  the  point  that  it  is  duty  of 
court  to  exercise  its  discretion  and  grant  new  trial  in  proper  case:  Quinn  v. 
West  Easton,  10  North.  Co.  Rep.  373,  holding  that  exception  must  be  noted  to 
charge  and  request  that  charge  be  reduced  to  writing,  made  before  verdict: 
McCord  v.  Baltimore  &  O.  R.  Co.  109  C.  C.  A.  491,  187  Fed.  746,  holding  that 
motion  for  judgment  non  obstante  for  defendant,  made  at  close  of  trial,  could 
not  be  granted,  where  it  was  based  upon  record  only,  consisting  of  pleadings  and 
verdict  in  favor  of  plaintiff  without  evidence;  Stephens  v.  Gunzenhauser,  27 
Pa.  Super.  Ct.  418,  22  Lane.  L.  Rev.  218,  as  recognizing  the  necessity  for  review 
of  judgments  entered  on  improper  verdicts;  Stern  v.  Johnson,  38  Pa.  Super.  Ct. 
3.  holding  appellate  court  is  bound  to  presume  that  trial  court  acted  from  con- 
victim  as  a  judge  in  ruling  upon  motion  for  new  trial ;  Sternberg  v.  Sklaroff, 
3?  Pa.  Super.  Ct.  117,  holding  only  manifest  or  flagrant  abuse  warrants  reversal 
on  ground  of  refusal  to  grant  new  trial:  Murtland  v.  English,  214  Pa.  330.  112 
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Am.  St.  Rep.  747,  63  Atl.  882,  6  Ann.  Cas.  339,  holding  that  power  of  supreme 
court  to  grant  new  trial  is  exceptional  and  limited  to  clear  cases  of  wrong  or 
injustice  in  lower  court. 
Punitive  damages  for  libel. 

Cited  in  Young  v.  Fox,  26  App.  Div.  271,  49  N.  Y.  Supp.  634,  refusing  to  re- 
verse award  of  punitive  damages  for  libel  recklessly  published. 

Cited  as  changed  by  statute  in  Spence  v.  Burt,  18  Lane.  L.  Rev.  253,  denying 
recovery  of  punitive  damages  for  libel. 
Right  to  jury   trial. 

Cited  in  Knee  v.  Baltimore  City  Pass.  R.  Co.  87  Md.  633,  42  L.  R.  A.  367,  40 
Atl.  890,  holding  stay  of  proceedings  until  costs  of  appeal  paid,  not  violative  of 
right  to  jury  trial  and  free  justice;  Gunn  v.  Union  R.  Co.  27  R.  I.  337,  2  L.R.A. 
(N.S.)  371,  62  Atl.  118,  sustaining  right  of  appellate  court  to  direct  judgment 
on  reversal. 
Customs  of  tbe  bar. 

Cited  in  Com.  ex  rel.  Donnelly  v.  Miles,  16  Pa.  Dist.  R.  163,  33  Pa.  Co.  Ct. 
616,  as  stating  that  the  present  law  as  to  affidavits  of  defense  grew  out  of 
practice  originating  by  agreement  of  counsel. 

35  L.  R.  A.  835,  SCHAFER  v.  HAUSER,  111  Mich.  622,  66  Am.  St.  Rep.  403,  70 

N.  W.  136. 
Adverse    possession   under   parol    transfer. 

Cited  in  McClenahan  v.  Stevenson,  118  Iowa,  113,  91  N.  W.  925,  holding  pos- 
session and  identity  of  land  must  be  shown  to  constitute  title  by  adverse  posses- 
sion resulting  from  parol  gift;  Sires  v.  Melvin,  135  Iowa,  468,  113  N.  W.  106, 
holding  that  possession  and  improvement  of  land  preceded  by  parol  gift  suf- 
ficient to  establish  adverse  possession ;  Dickson  v.  Sentell,  83  Ark.  394,  104 
S.  W.  148,  holding  that  occupation  and  possession  of  land  under  a  written  agree- 
ment to  convey  is  sufficient  title  upon  which  to  base  adverse  possession;  Sheldon 
v.  Michigan  C.  R.  Co.  161  Mich.  521,  126  N.  W.  1056,  holding  occupation  of  part 
of  railway  right  of  way  by  successive  owner  of  adjacent  property  cannot  be 
tacked  to  make  prescriptive  title  where  the  disputed  land  was  not  conveyed 
by  parole  or  otherwise  on  transfer  of  adjacent  title. 

Cited  in  footnote  to  Illinois  Steel  Co.  v.  Budzisz,  48  L.  R.  A.  830,  which  holds 
parol  transfer  of  right  of  adverse  holder  sufficient  to  authorize  transferee  to 
tack  two  possessions. 

Cited  in  note  (15  L.R.A. (N.S.)  1188)  on  necessity  of  color  of  title  not  ex- 
pressly made  a  condition  by  statute,  in  adverse  possession. 

Distinguished  in  Jasper  Twp.  v.  Martin,  161  Mich.  342,  126  N.  W.  437,  hold- 
ing that   occupancy   of   a   person's   homestead   for   public  purposes   without  evi- 
dence of  parol  gift  but  under  lease  for  term  of  years  not  to  imply  dedication. 
Right  to  take  by  parol  gift. 

Cited  in  Carter  v.  Ridge  Turnp.  Co.  22  Pa.  Super.  Ct.  167,  holding  that  turn- 
pike company  may  take  title  to  land  by  parol  gift,  although  it  has  power  to 
condemn  an  easement. 

35  L.  R.  A.  841,  OREGON  MORTG.  CO.  v.  CARSTENS,  16  Wash.  165,  47  Pac. 

421. 
Effect  of  alienage  on  conveyance  of  realty. 

Cited  in  State  ex  rel.  Atkinson  v.  World  Real  Estate  Commercial  Co.  46  \Yash 
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106,  89  Pac.  471,  holding  that  after  an  alien  holding  land  in  violation  of  consti- 
tution has  conveyed  it  to  a  citizen  the  state  cannot  maintain  escheat. 

Cited  in  footnote  to  State  ex  rel.  Winston  v.  Hudson  Land  Co.  40  L.  R.  A.  430, 
which  holds  conveyances  to  corporation  invalid  as  to  aliens  subsequently  acquir- 
ing majority  of  corporate  stock. 
Who  may  question  right  to  take  realty. 

Approved  in  Gan  v.  Richardson,  16  Wash.  375,  47  Pac.  762,  denying  that  inca- 
pacity of  mortgagee  to  take  title  to  realty  because  of  alienage  can  be  raised  ex- 
cept by  state. 

Cited  in  Milton  v.  Crawford,  65  Wash.  152,  118  Pac.  32,  holding  that  only 
state  can  question  conveyance  to  corporation  as  not  authorized  by  its  charter; 
Louisville  School  Bd.  v.  King.  127  Ky.  841,  15  L.R.A.  ( N.S. )  387,  107  S.  W.  247, 
holding  the  title  of  a  corporation  to  reai  estate  good  except  as  against  the  state 
though  statutes  prohibit  such  holding  under  penalty  of  escheat;  Abrams  v. 
State,  45  Wash.  340,  9  L.R.A.(N.S.)  189,  122  Am.  St.  Rep.  914,  88  Pac.  327, 
holding  under  a  statute  prohibiting  an  alien  from  acquiring  land  under  penalty 
of  escheat  that  a  deed  is  void  as  against  the  state  only  and  grantor  can  claim 
no  right. 

Cited  in  note  (33  L.R.A. (N.S.)  356)  as  to  who  may  take  advantage  of  statute 
rendering  foreign  corporation  incapable  of  taking  title. 

Distinguished   in  State  ex  rel.  Morrell   v.   Stevens  County,   33  Wash.  546,   74 
Pac.   686,  holding  that  an   owner   whose   land  is  sought  to  be  condemned  by  a 
foreign  corporation  contrary  to  constitutional  prohibition  may  raise  the  question 
himself  without  action  of  state. 
Necessity   for   judicial   proceeding:    to   effect    escheat. ' 

Cited  in  note    (15  L.R.A. (N.S.)    381)    on  necessity  for  judicial  proceeding  to 
effect  escheat. 
Termination    of    riuhi    to    declare    escheat. 

Cited  in  note  (9  L.R.A.(N.S.)  186)  on  termination  of  right  to  declare 
escheat. 

35  L.  R.  A.  844,  STATE  v.  MYERS,  42  W.  Va.  822,  57  Am.  St.  Rep.  887,  26  S.  E. 

539. 
Kxercise  of  police  power. 

Cited  in  footnote  to  People  v.  Hawkins,  42  L.  R.  A.  490,  which  denies  validity 
of  statute  forbidding  sale  of  convict-made  goods  without  being  marked  as  such. 

Cited  in  note  (78  Am.  St.  Rep.  252,  258)  on  acts  which  legislature  may  declare 
criminal. 
Regulation  as   to  sale   of   foods. 

Approved  in  Armour  Packing  Co.  v.  Snyder,  84  Fed.  138,  sustaining  power  of 
state  to  require  substitutes  for  butter  to  be  colored  bright  pink. 

Cited  in  People  v.  Rotter,  131  Mich.  253,  91  N.  W.  167,  sustaining  statute  pro- 
hibiting coloring  of  oleomargarin  so  as  to  be  resemble  butter;  People  v.  Free- 
man, 242  111.  379,  90  N.  E.  366,  17  Ann.  Cas.  1098,  holding  constitutional  a 
provision  prohibiting  the  use  of  coloring  matter  in  imitation  butter  to  make  it 
resemble  genuine  butter. 

Cited  in  footnotes  to  State  ex  rel.  Monnett  v.  Capital  City  Dairy  Co.  57  L.  R. 
A.  181,  which  sustains  statute  forbidding  sale  of  unmarked  oleomargarine;  Frost 
v.  Chicago,  49  L.  R.  A.  657,  which  holds  void,  ordinance  prohibiting  colored  net- 
ting over  package  of  fruit,  etc.;  Dorsey  v.  State,  40  L.  R.  A.  201,  which  holds  stat- 
ute against  mixing  any  articles  of  food  too  general  to  be  enforced;  State  v.  Han- 
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son-,  54  L.  R.  A.  468,  which  holds  sale  of  unlabeled  cottolene  forbidden  by  statute 
against  selling  unlabeled  imitation  of  lard;  State  v.  Layton,  62  L.  R.  A,  164, 
which  sustains  statutory  prohibition  against  manufacture  or  sale  of  baking  pow- 
der containing  alum;  Arbuckle  v.  Blackburn,  65  L.R.A.  864,  which  upholds  stat- 
ute prohibiting  the  coloring,  coating,  or  polishing  of  article  intended  for  food 
whereby  damage  or  inferiority  is  concealed. 

Cited  in  notes  (1  L.R.A.  (N.S.)  187)  on  validity  of  police  regulations  as  to 
branding  or  labeling  articles  of  commerce;  (40  L.R.A. (N.S.)  881)  on  police 
regulations  as  to  branding  or  labeling  articles  of  commerce;  (85  Am.  St.  Rep. 
401,  403),  on  oleomargarin  and  right  of  states  to  regulate  manufacture  and 
sale  thereof. 

Overruled  in  State  v.  Bruce,  55  W.  Va.  387,  47  S.  E.  146,  holding  a  state  stat- 
ute compelling  oleomargarin  for  sale  in  or  without  state  to  be  colored  pink 
invalid  as  being  in  contravention  of  interstate  commerce  laws. 

35  L.  R.  A.  847,  GOODMAN  BROS.  v.  HENRY,  42  W.  Va.  526,  26  S.  E.  528. 
Sufficiency  of  attachment  affidavit. 

Cited  in  Roberts  v.  Burns,  48  W.  Va.  97,  86  Am.  St.  Rep.  17,  35  S.  E.  922, 
holding  affidavit  of  truth  of  some  one  or  more  of  five  grounds  for  attachment,  in- 
sufficient; First  Nat.  Bank  v.  Prager,  50  W.  Va.  676,  41  S.  E.  363,  holding  state- 
ment of  withdrawal  and  appropriation  of  assets  in  fraud  of  creditors,  insufficient: 
Sommers  v.  Allen,  44  W.  Va.  122,  28  S.  E.  787,  holding  affidavit  for  attachment 
insufficient  in  mere  statement  that  one  had  left  state  as  intended,  with  intent  to 
defraud  creditors;  Miller  v.  Zeigler,  44  W.  Va.  488,  67  Am.  St.  Rep.  777,  29  S.  E. 
981,  sustaining  affidavit  of  attachment  as  sufficiently  stating  facts. 
Amendment  of  affidavit  for  attachment. 

Followed  in  Lewis  v.  Bragg,  47  W.  Va.  711,  35  S.  E.  943,  holding  that  supple- 
mental affidavits  for  attachment  order  may  be  filed  by  third  party. 

Cited  in  Bohn  v.  Zeigler,  44  W.  Va.  404,  29  S.  E.  983,  permitting  affidavit  for 
attachment  to  be  amended  by  appending  clerk's  certificate  of  notary's  official  au- 
thority and  the  genuineness  of  his  signature. 

35  L.  R,  A.  850,  CUNNINGHAM  v.  BUCKEY,  42  W.  Va.  671,  57  Am.  St.  Rep. 

876,  26  S.  E.  442. 
Innkeeper's    liability. 

Cited  in  Rockhill  v.  Congress  Hotel  Co.  141  111.  App.  508,  holding  a  hotel 
company  liable  for  loss  of  jewelry  through  negligence  of  porter  who  received 
orders  from  clerk  to  get  baggage. 

Cited  in  footnotes  to  Bradley  Livery  Co.  v.  Snook,  55  L.  R.  A.  208,  which  denies 
innkeeper's  liability  for  team  tied  under  shed  without  his  attention  having  been 
called  to  fact:  Rains  v.  Maxwell  House  Co.  64  L.  R.  A.  471,  which  holds  watch 
within  statute  providing  that  if  guest  fails  to  deposit  jewels  in  safe  provided  by 
hotelkeeper,  they  shall  be  at  his  own  risk. 

Cited   in  note    (99   Am.   St.   Rep.   598)    on  liability   of  innkeepers   for  injury 
to  or  loss  of,  guest's  property. 
Intoxication    as    affecting    negligence. 

Cited  in  note  (40  L.  R,  A.  139)   on  intoxication  as  affecting  negligence. 
Reversible    error. 

Distinguished  in  Webb  v.  Big  Kanawha  &  0.  River  Packet  Co.  43  W.  Va.  815. 
29  S.  E.  519,  reversing  judgment  for  giving  of  abstract  instructions  presenting 
only  plaintiff's  theory,  where  evidence  would  support  a  verdict  for  either  party. 
L.R.A.  Au.  Vol.  IV.  — 84 
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35  L.  R.  A.  852,  BLAIR  v.  CHARLESTON,  43  W.  Va.  62,  64  Am.  St.  Rep.  837, 

26  S.  E.  341. 
i:  iulit    to    and    measure    of    damages. 

Cited  in  Guinn  v.  Ohio  River  R.  Co.  46  W.  Va.  157,  76  Am.  St.  Rep.  806,  33  S. 
E.  87,  holding  abutter  entitled  only  to  depreciation  of  value  resulting  from  con- 
struction of  railroad  in  street;  Haat  v.  Piedmont  &  C.  R.  Co.  52  W.  Va.  403,  44 
S.  E.  155,  holding  difference  in  value  of  lot  before  railroad  company  appropriated 
street  for  tracks  and  value  after  such  appropriation,  measure  of  damages; 
Fowler  v.  Norfolk  &  W.  R.  Co.  68  W.  Va.  282,  69  S.  E.  811,  holding  that  foot 
bridge  over  railway  erected  by  railroad  company  at  instance  of  city  by  way  of 
restoration  of  crossing,  is  permanent  in  its  nature  and  permanent  damages  are 
recoverable  by  abutting  owner. 

Cited  in  note  (109  Am.  St.  Rep.  911)  on  what  constitutes  "damage"  to  prop- 
erty within  provision  that  property  shall  not  be  taken  or  damaged  for  public 
use  without  compensation. 

Distinguished  in  Tracewell  v.  County  Ct.  58  W.  Va.  287,  52  S.  E.  185,  hold- 
ing that  when  water  is  discharged  upon  a  city  lot,  causing  a  temporary  injury 
t)  its  daily  use  from  a  removable  cause,  recovery  may  be  had  notwithstanding 
the  fact  that  the  market  value  of  the  lot  has  not  been  diminished. 
Change  of  grade. 

Cited  in  Paris  Mountain  Water  Co.  v.  Greenville,  53  S.  C.  89,  30  S.  E.  699, 
holding  city  liable  for  damage  to  water  system  by  change  of  grade;  McCray  v. 
Fairmont,  46  W.  Va.  444,  33  S.  E.  245,  holding  difference  in  value  of  lot  immedi- 
ately before  and  immediately  after  change  of  grade,  measure  of  damages;  Less  v. 
Butte,  28  Mont.  33,  61  L.  R,  A.  603,  footnote  p.  601,  98  Am.  St.  Rep.  545,  72  Pac. 
140,  which  requires  compensation  for  injury  to  abutting  property  by  original 
establishment  of  street  grade;  Sallden  v.  Little  Falls,  162  Minn.  361,  13  L.R.A. 
(N.S.)  792,  120  Am.  St.  Rep.  635,  113  N.  W.  884,  holding  a  city  liable  for  dam- 
ages to  a  lot  by  grading  the  adjoining  street  for  the  first  time;  Swift  &  Co.  v. 
Newport  News,  105  Va.  119,  3  L.R.A.(N.S.)  409,  52  S.  E.  821,  holding  a  city 
liable  for  damages  done  a  builder  by  alteration  of  a  grade:  Barnes  v.  Grafton, 
61  W.  Va.  412,  56  S.  E.  608,  holding  that  in  estimating  damages  to  abutting 
land  by  a  grade  alteration,  the  land  owner  is  charged  only  with  special  benefits 
to  his  land;  Jackson  v.  Williams,  92  Miss.  319,  46  So.  551,  holding  a  city  liable 
for  damages  to  abutting  land  caused  by  making  a  change  in  a  natural  grade 
with  reference  to  which  an  owner  has  built  and  made  improvements;  Smith 
v.  Butte,  40  Mont.  450,  107  Pac.  409,  holding  that  a  property  owner  who  has 
erected  buildings  after  the  establishment  of  a  grade  but  prior  to  an  actual 
change  in  grade  cannot  recover  for  damage  to  the  building  by  the  actual  grading 
later;  Manning  v.  Shreveport,  119  La.  1052,  13  L.R.A.(N.S.)  456,  44  So.  882, 
holding  a  city  not  liable  for  damage  to  improvements  made  on  a  lot  subsequent 
to  the  establishment  of  paper  grade,  but  before  grading  had  actually  begun. 

Cited  in  footnote  to  Searle  v.  Lead,  39  L.  R.  A.  345,  which  denies  right  to 
grade  street  in  front  of  premises  without  making  compensation. 

Cited  in  note   (36  L.R.A. (N.S.)   1196,  1201,  1202)   on  liability  of  municipality 
for  injury  to  abutting  property  from  changing  street  grade  under  constitutional 
provision    against    "damaging"    private    property    for    public    use    without    com- 
pensation. 
Deduction   of  benefits. 

Cited  in  Ridgeley  v.  West  Fairmont,  46  W.  Va.  450,  33  S.  E.  235,  holding  that 
general  benefit  from  street  improvement  may  be  considered  in  estimating 
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damages;  Eutaw  v.  Botnick,  150  Ala.  434,  43  So.  739,  holding  that  special  benefits 
to  private  property  by  appropriation  for  public  use,  may  bt  considered  in  esti- 
mating damages  done  to  it  by  town;  Guyandot  Valley  R.  Co.  v.  Burkirk,  57  W. 
Va.  422,  110  Am.  St.  Rep.  785,  50  S.  E.  521,  holding  that  an  owner  whose  land 
is  condemned  by  a  railway  is  charged  with  the  special  benefits  he  receives  in 
estimating  the  damages;  Morrison  v.  Fairmont  &  C.  Traction  Co.  60  W.  Va. 
446,  55  S.  E.  669,  holding  that  in  estimating  the  damages  to  a  farm  from  con- 
demnation by  a  railroad,  the  owner  should  not  be  charged  with  a  general  benefit 
from  increase  in  value  of  land  in  the  neighborhood  but  only  with  the  special 
benefit  to  his  particular  farm. 

Cited  in  footnotes  to  Beveridge  v.  Lewis,  59  L.  R.  A.  581,  which  denies  right 
to  deduct  benefits  from  damages  in  exercise  of  eminent  domain  by  individual ; 
Schroeder  v.  Joliet,  52  L.  R.  A.  634,  which  authorizes  consideration  of  benefit 
from  improvement  in  assessing  damages  from  cutting  down  street. 

Cited  in  note   (9  L.R.A.(N.S.)    785,  848)   on  right  to  set  off  benefits  against 
damages  on  condemnation. 
Opinion**    MM    to    value    of    land. 

Cited  in  Eckington  &  Soldiers'  Home  R.  Co.  v.  McDevitt,  18  App.  D.  C.  507. 
and  Kay  v.  Glade  Creek  &  R.  R.  Co.  47  W.  Va.  479,  35  S.  E.  973,  sustaining  ad- 
missibility  of  opinion  of  value  of  land  by  one  familiar  with  circumstances,  in  pro- 
ceedings to  assess  damages. 
Actions    for   change    of   grade. 

Cited  in  Ridgeley  v.  West  Fairmont,  46  W.  Va.  447,  33  S.  E.  235,  sustaining 
action  in  trespass  on  the  case  for  damages  from  change  of  grade;  Pickens  v. 
Coal  River  Boom  &  Timber  Co.  66  W.  Va.  19,  24  L.R.A.(N.S.)  360,  65  S.  E.  865 
(dissenting  opinion),  on  right  of  property  owner  to  recover  for  damage  by 
change  of  grade. 

35  L.  R.  A.  859,  DETROIT  CITIZENS'  STREET  R.  CO.  v.  DETROIT,  110  Mich. 

384,  64  Am.  St.  Rep.  350,  68  N.  W.  304. 
Municipal    powers. 

Cited  in  Farr  v.  Grand  Rapids,  112  Mich.  101,  70  N.  W.  411,  holding  power  to 
borrow  money  and  issue  bonds  not  implied  by  grant  of  power  to  construct  electric 
light  works;  Traverse  City  Gas  Co.  v.  Traverse  City,  130  Mich.  22,  89  X.  W.  574, 
sustaining  city's  power  to  require  that  gas  mains  be  laid  in  alleys,  instead  of 
streets;  Horner  v.  Eaton  Rapids,  122  Mich.  122,  80  N.  W.  1012,  denying  power  to 
confer  perpetual  easement  in  streets  for  poles  and  wires  for  private  lighting,  un- 
der right  to  provide  for  public  lighting  of  streets;  Houghton  County  Street  R. 
Co.  v.  Laurium,  135  Mich.  624,  98  N.  W.  393  (dissenting  opinion),  on  strict 
construction  of  powers  of  a  city;  Scott  v.  Laporte,  162  Ind.  44,  68  N.  E.  278, 
holding  that  any  power  which  has  not  been  expressly  delegated  to  a  city  or 
fairly  implied  by  act  of  Legislature  is  withheld  from  it;  Atty.  Gen.  ex  rel. 
Brotherton  v.  Detroit,  148  Mich.  91,  111  N.  W.  860,  holding  a  municipality  un- 
authorized to  lay  street  railway  tracks  in  absence  of  an  express  grant  or  one 
necessarily  implied;  McCormick  v.  Weaver,  144  Mich.  10,  107  N.  W.  314,  hold- 
ing that  a  city  council  in  the  absence  of  an  express  grant  in  the  charter  has  no 
authority  to  permit  an  outside  stairway  to  be  erected  so  as  to  impede  travel  on 
the  sidewalk;  Stevens  v.  Port  Huron,  149  Mich.  549,,  113  N.  W.  291,  12  Ann. 
Cas.  603,  denying  power  of  a  city  in  the  absence  of  authority  to  decide  that  a 
landowner  is  benefited  by  an  improvement,  without  giving  him  an  opportunity 
of  being  heard. 
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Cited  in  note   (22  L.R.A.  (N.S.)   936)    on  power  of  municipality  in  absence  of 
express  authority  to  grant  street  franchises. 

Distinguished   in   Boerth   v.   Detroit   City   Gas   Co.   152   Mich.   660,   18   L.R.A. 
(N.S.)    1203,  116  N.  W.  628,  holding  that  a  city  has  the  power  to  regulate  gas 
rates. 
Interference   with    local   self   government. 

Cited  in  Moreland  v.  Millen,  126  Mich.  396,  85  N.  W.  882,  holding  that  act  cre- 
ating department  of  public  works  in  certain  city  and  providing  that  governor  shall 
make  provisional  appointment,  void,  as  interfering  with  local  self-government. 
Contractual  privilege  to  use  Htreets. 

Cited  in  note  (50  L.  R.  A.  144)  on  privilege  of  using  streets  as  a  contract  with- 
in constitutional  provision  against  impairing  obligation  of  contracts. 
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36  L.  R.  A.  33,  GALVESTON  &  W.  R.  CO.  v.  GALVESTON,  90  Tex.  398,  91  Tex. 

17,  39  S.  W.  920. 
Municipal    control    over    franchises. 

Cited  in  Denison  &  S.  R.  Co.  v.  St.  Louis  S.  W.  R.  Co.  96  Tex.  242,  72  S.  W. 
161,  Affirming  30  Tex.  Civ.  App.  476,  72  S.  W.  201,  denying  right  of  city  to  recall 
consent  to  the  laying  of  railway  tracks  in  street,  after  such  consent  is  acted 
upon;  Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis.  22,  140  Am.  St.  Rep. 
1056,  129  N.  W.  925,  holding  that  city  may  refuse  to  grant  to  interurban  rail- 
way company  right  to  run  its  cars  over  its  streets;  Chicago  v.  Fetzer,  201  U.  S. 
500,  50  L.  ed.  843,  26  Sup.  Ct.  Rep.  427,  Reversing  132  Fed.  855  (dissenting 
opinion),  on  the  power  of  a  city  to  defeat  the  purposes  of  the  state  by  imposing 
conditions  upon  street  railways. 

Cited  in  footnotes  to  State  ex  rel.  Kansas  City  v.  East  Fifth  Street  R.  Co.  38 
L.R.A.  218,  which  holds  nonuser  of  street  railway  tracks  for  several  years  for- 
feiture of  franchise;  Tower  v.  Tower  &  S.  Street  R.  Co.  38  L.R.A.  541,  which 
sustains  city's  right  to  enforce  forfeiture  of  street  railroad  for  nonoperation : 
State  ex  rel.  Bump  v.  Omaha  &  C.  B.  R.  &  Bridge  Co.  52  L.R.A.  315,  which 
Isolds  void,  ordinance  requiring  sale  of  tickets  to  residents  of  city  as  condition 
ot  extending  street  railway  franchise;  St.  Louis  &  M.  R.  R.  Co.  v.  Kirkwood,  53 
L.R.A.  300,  which  sustains  city's  right  to  limit  to  carriage  of  passengers,  consent 
to  operation  of  street  railroad;  Chicago  v.  Chicago  Union  Traction  Co.  59  L.R.A. 
666,  which  sustains  requirement  that  street  car  companies  shall  clean  surface 
of  street  between  rails;  Muncie  Natural  Gas  Co.  v.  Muncie,  60  L.R.A.  822,  which 
sustains  city's  power  to  stipulate  as  to  maximum  rates  for  gas;  Chicago  General 
R-  Co.  v.  Chicago,  66  L.R.A.  959,  which  sustains  power  of  city  to  impose  mileage 
tax  as  condition  of  granting  to  street  railway  company  privilege  of  using  the 
streets. 

Cited  in  note  (39  L.R.A.  619)  on  municipal  control  over  public  nuisances  on 
public  streets  and  highways  created  by  street  railroads  and  other  electrical 
companies. 

Distinguished  in  Palestine  Water  &  P.  Co.  v.  Palestine,  91  Tex.  546,  40  L.R.A. 
206,  44  S.  W.  814,  upholding  right  of  city  to  maintain  action  to  forfeit  franchise 
of  water  company  failing  to  comply  with  its  contract  to  furnish  pure  and  suffi- 
cient water;  People  ex  rel  Frontier  Electric  R.  Co.  v.  North  Tonawanda,  70 
Misc.  94,  126  N.  Y.  Supp.  186,  holding  that  under  Railroad  Law,  providing  that 
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no  railroad  shall  construct  road  in  or  across  any  street,  without  city's  consent, 
city  may  impose  any  condition,  whether  reasonable  or  not. 
Binding:    precedents. 

Cited  in  Gutta  Percha  &  Rubber  Mfg.  Co.  v.  Cleburne,  102  Tex.  39,  112  S.  W. 
1047,  holding  that  cases  not  decided  by  the  Supreme  Court  not  binding  upon 
the  court. 
Immaterial   error. 

Cited  in  Caldwell  v.  Houston  &  T.  C.  R.  Co.  54  Tex.  Civ.  App.  402,  117  S. 
W.  488,  holding  that  if  proper  verdict  has  been  returned  and  correct  judgment 
entered,  case  will  not  be  reversed  merely  because  of  error  which  could  not  have 
affected  result  reached. 

36  L.  R.  A.  45,  MILWAUKEE  ELECTRIC  R.  &  LIGHT  CO.  v.  MILWAUKEE. 

95  Wis.  39,  60  Am.  St.  Rep.  81,  69  N.  W.  794. 
Actions   relating:    to   franchises. 

Cited  in  Stedman  v.  Berlin,  97  Wis.  514,  73  N.  W.  57,  holding  equitable  action 
by  private  parties  not  proper  method  to  set  aside  franchise  irregularly  or  fraud- 
ulently granted;  State  ex  rel.  Fullerton  v.  Des  Moines  Cit>  R.  Co.  135  Iowa, 
706,  109  X.  W.  867,  holding  that  a  grant  of  the  right  to  construct  and  operate  a 
street  railway  is  the  grant  of,  and  an  action  involving  the  same  involves  a 
franchise. 

Cited  in  footnote  to  Wright  v.  Milwaukee  Electric  R.  &  Light  Co.  36  L.R.A. 
47,  which  holds  nonuser  of  street  railway  franchise  for  more  than  four  years 
insufficient  to  raise  presumption  of  surrender. 

Distinguished  in  Allen  v.  Clausen,  114  Wis.  249,  90  N.  W.  181,  upholding  right 
of  abutting  owner  to  enjoin  construction  of  railway  in  street  without  authority, 
where  damage  would  be  irreparable. 
Construction    of    statutes. 

Cited  in  Merrill  R.  &  Lighting  Co.  v.  Merrill,  119  Wis.  253,  96  N.  W.  686,  hold- 
ing land  leased  by  railroad  company,  "owned"  by  it  within  meaning  of  statute 
relating  to  taxation  of  railways. 
Questioning;    validity    of    franchises. 

Cited  in  State  v.  Milwaukee  Electric  R.  &  Light  Co.  136  Wis.  189,  18  L.R.A. 
(N.S.)  679,  116  N.  W.  900,  holding  that  the  validity  of  a  street  railway  fran- 
chise can  be  questioned  only  in  a  proceeding  in  the  nature  of  quo  warranto: 
Kavanaugh  v.  St.  Louis,  220  Mo.  518,  139  S.  W.  552,  on  the  forfeiture  of  a  street 
railway  franchise. 

36  L.  R.  A.  47,  WRIGHT  v.  MILWAUKEE  ELECTRIC  R.  &  LIGHT  CO.  95  N  "is. 

29,  60  Am.  St.  Rep.  74,  69  N.  W.  791. 
Powers  of  municipal  legislative  bodies  relative  to  franchises. 

Cited  in  State  ex  rel.  Rose  v.  Superior  Court,  105  Wis.  673,  48  L.  R.  A.  827, 
81  N.  W.  1046,  upholding  power  of  common  council  of  city  to  grant  franchise  for 
use  of  streets  to  railway  company;  Kaukauna  Electric  Light  Co.  v.  Kaukauna, 
114  Wis.  336,  89  N.  WT.  542,  holding  forfeiture  of  franchise  enforceable  only  ut 
suit  of  state;  Milwaukee  Electric  R,  &  Light  Co.  v.  Milwaukee,  87  Fed.  577,  hold- 
ing ordinance  requiring  street  railroad  to  sell  six  tickets  for  25  cents  unreason- 
able. 
Franchises  and  actions  relating:  thereto. 

Cited  in  Milwaukee  Electric  R.  &  Light  Co.  y.  Milwaukee,  95  Wis.  41,  36  L.  R. 
A.  46,  60  Am.  St.  Rep.  81,  69  N.  W.  794,  denying  right  of  city  to  maintain  action 
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in  equity  to  prevent  laying  of  tracks  for  nonuse  of  street  for  nearly  five  years; 
State  ex  rel.  Badger  Illuminating  Co.  v.  Anderson,  97  Wis.  117,  72  N.  W.  386, 
upholding  assignability  of  electric  light  franchises  under  statute;  State  ex  reL 
Atty.  Gen.  v.  Portage  City  Water  Co.  107  Wis.  445,  83  N.  W.  697,  holding  grant 
by  common  council  of  city  of  privilege  of  operating  waterworks,  a  franchise;  Al- 
len v.  Clausen,  114  Wis.  249,  90  N.  W.  181,  upholding  right  of  abutting  owner  to 
enjoin  construction  of  railway  in  street  without  legal  authority,  where  damage 
would  be  irreparable;  Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  R,  & 
Light  Co.  110  Wis.  643,  84  Am.  St.  Rep.  948,  86  N.  W.  592,  upholding  mechanics' 
lien  on  power  house  not  essential  to  operation  of  electric  road;  State  ex  rel.  Vil- 
ter  Mfg.  Co.  v.  Milwaukee,  B.  &  L.  G.  R.  Co.  116  Wis.  153,  92  N.  W.  546,  holding 
quo  warranto  proper  proceeding  to  test  right  of  commercial  railway  to  exercise 
street  railway  franchise;  Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis. 
28,  140  Am.  St.  Rep.  1056,  129  N.  W.  925,  holding  that  right  conferred  on  rail- 
way to  use  street,  becomes  one  of  the  corporate  franchises  of  corporation,  city 
acting  as  delegated  agent  of  state  in  granting  it;  Trust  Co.  v.  Rhinelander,  182 
Fed.  69,  holding  that  extensions  of  pipe  lines  Tnade  by  city  and  additional  ease- 
ments thereby  acquired  are  accessions  to  corporeal  property  which  pass  under 
general  mortgage  given  by  water  company  before  transfer  to  city,  and  which 
pledged  whole  plant  and  future  additions;  State  ex  rel.  Fullerton  v.  Des  Moines 
City  R.  Co.  135  Iowa,  705,  109  N.  W.  867,  holding  that  the  grant  of  the  right 
to  construct  and  operate  a  street  railway  is  the  grant  of,  and  an  action  relating 
thereto  involves,  a  franchise. 
Results  Mi.\\  inii  from  nonuser. 

Cited  in  Pritchard  v.  Barnes,  101  Wis.  90,  76  N.  W.  1106,  holding  corporation 
not  dissolved  by  going  into  liquidation. 

Cited  in  footnote  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481, 
which  denies  right  to  forfeit  franchise  for  failure  to  exercise  all  of  granted  power. 

Cited  in  note    (50  L.  R.  A.   143)    on  privilege  of  using  streets  as  a  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts. 
Duty  of  street  railway  companies. 

Cited  in  Fisher  v.  Waypaca  Electric  Light  &  R.  Co.  141  Wis.  524,  124  N.  W. 
1005,  on  the  duty  of  a  street  railway  company  to  use  the  most  approved  plan 
of  construction  in  order  to  protect  persons  on  the  street  from  injury. 

36  L.  R.  A.  51,  GERMANIA  IRON  MIN.  CO.  v.  KING,  94  Wis.  439,  69  N.  W. 

181. 
Stock   subscriptions    and    calls. 

Cited  in  North  Milwaukee  Town  Site  Co.  No.  2  v.  Bishop,  103  Wis.  494,  45  L. 
R.  A.  176.  79  N.  W.  785,  holding  call  on  unpaid  stock  subscriptions  to  be  paid 
either  in  cash  or  by  land  contract,  invalid;  South  Milwaukee  Co.  v.  Murphy,  112 
Wis.  622,  58  L.  R.  A.  91,  88  N.  W.  583,  holding  subscription  for  stock,  debt  pay- 
able upon  contingency  of  future  calls:  La  Crosse  Brown  Harvester  Co.  v.  God- 
dard,  114  Wis.  614,  91  N.  W.  225,  holding  allegation  that  calls  were  made  pur- 
suant to  by-laws  and  with  due  notice,  sufficient. 

Cited  in  note   (93  Am.  St.  Rep.  384,  385,  386)   on  liability  to  corporations  of 
subscribers  to  stock. 
What    constitute    valid    by-laws. 

Cited  in  Graebner  v.  Post,  119  Wis.  395,  100  Am.  St.  Rep.  890,  96  N.  W.  783, 
holding  that  by-laws,  treated  by  board  of  directors  as  valid,  will  be  so  regarded, 
although  never  formally  adopted. 
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36  L.  R.  A.  52,  SHEVLIN  v.  AMERICAN  MUT.  ACCI.  ASSO.  94  Wis.  180,  68  N. 

W.  866. 
Unnecessary    exposure    to    danger. 

Cited  in  Sargent  v.  Central  Acci.  Ins.  Co.  112  Wis.  31,  88  Am.  St.  Rep.  946,  87 
N.  W.  796,  holding  placing  of  wrist  in  front  of  muzzle  gun  loaded  and  cocked,  un- 
necessary exposure  to  danger;  Walters  v.  Chicago  &  X.  W.  R.  Co.  113  Wis.  375, 
89  N.  W.  140  (dissenting  opinion),  majority  holding  question  of  plaintiff's  neg- 
ligence in  jumping  from  moving  train  for  jury,  where  evidence  conflicting  whether 
he  heard  conductor's  warning  to  wait;  Pacific  Mut.  L.  Ins.  Co.  v.  Adams,  27 
Okla.  507,  112  Pac.  1026,  holding  that  expression  "unnecessary  exposure  to 
danger"  includes  exposure  attributable  to  negligence  on  part  of  insured;  National 
Life  &  Acci.  Ins.  Co.  v.  Lokey,  166  Ala.  179,  52  So.  45,  holding  that  stepping 
from  moving  train,  irrespective  of  speed  thereof,  is  not  as  matter  of  law  an 
"obvious  danger"  within  meaning  of  accident  insurance  policy;  Price  v.  Stand- 
ard L.  &  Acci.  Ins.  Co.  92  Minn.  241,  99  N.  W.  887,  holding  that  under  an  ac- 
cident policy  providing  that  the  amount  of  recovery  in  case  of  injury  or  death 
by  unnecessary  exposure  to  obvious  danger,  should  be  reduced,  all  the  ordinary 
rules  of  negligence  are  applied  in  ascertaining  whether  there  was  unnecessary 
exposure;  Bakalard  v.  Continental  Casualty  Co.  141  Wis.  44,  25  L.R.A.  (X.S.) 
1243,  122  N.  W.  721,  18  Ann.  Cas.  1123,  holding  that  to  excuse  liability  on 
policy  because  of  voluntary  exposure  to  unnecessary  danger,  it  must  appear 
that  there  was  a  conscious  knowledge  of  danger,  and  intentional  or  wilful  ex- 
posure to  it. 

Cited  in  notes  (40  L.R.A.  433,  437)  on  voluntary  exposure  to  unnecessary 
danger  within  meaning  of  insurance  policy;  (10  L.R.A. (N.S.)  959)  on  boarding 
or  alighting  from  moving  train  as  within  provision  of  accident  policy  as  to  ex- 
posure to  danger;  (139  Am.  St.  Rep.  714)  on  voluntary  exposure  of  insured  to 
danger. 

Distinguished  in  Irwin  v.  Phoenix  Acci.  &  Sick  Benefit  Asso.  127  Mich.  631,  86 
X.  W.  1036,  holding  condition  in  policy  as  to  "unnecessary  exposure  to  danger" 
limited  to  intentional  exposure  to  recognized  danger;  Smith  v.  ^Etna  L.  Ins.  Co. 
115  Iowa,  221,  56  L.  R.  A.  274,  91  Am.  St.  Rep.  153,  88  X.  W.  368,  holding  stand- 
ing on  step  of  moving  passenger  car,  and  holding  on  with  both  hands  not  "volun- 
tary exposure  to  unnecessary  danger." 

36    L,    R.    A.    55,    WISCONSIN   KEELEY    INSTITUTE    CO.   v.    MILWAUKEE 

COUNTY,  95  Wis.  153,  60  Am.  St.  Rep.  105,  70  N.  W.  68. 
Public  purposes  justifying:  use  of  public  moneys. 

Cited  in  Putney  Bros.  Co.  v.  Milwaukee  County,  108  Wis.  556,  84  N.  W.  822. 
holding  county  without  power  to  ratify  contract  of  agents  for  medical  attendance 
to  inebriate  by  private  individual;  Juneau  County  v.  Wood  County,  109  Wis.  333, 
85  N.  W.  387,  holding  taxation  for  supplying  soldiers'  relief  fund  only  justified 
by  use  of  fund  for  aid  of  poor  and  indigent  soldiers;  State  ex  rel.  Xew  Richmond 
v.  Davidson,  114  WTis.  574,  58  L.  R.  A.  741,  90  N.  W.  1067,  sustaining  power  of 
legislature  to  appropriate  public  moneys  to  pay  municipal  debt  for  burying  dead, 
etc.,  after  cyclone;  State  ex  rel.  Garrett  v.  Froehlich,  118  Wis.  134?  61  L.  II.  A. 
347,  footnote  p.  345,  99  Am.  St.  Rep.  985.  94  X.  W.  50,  denying  right  of  legislature 
to  appropriate  funds  to  redeem  warrants  issued  under  invalid  law  for  treatment 
of  inebriates  at  public  expense;  Momeyer  v.  Home  for  Destitute,  37  Pa.  Co.  Ct. 
669,  20  Pa.  Dist.  R.  947.  holding  that  statute  providing  for  medical  treatment 
for  "needy  persons"  who  may  be  suffering  from  hydrophobia,  is  void  as  requiring 
expenditure  of  money  for  private  purpose;  Coffeen  v.  Preble,  142  Wis.  189,  27 
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L.R.A.(N.S.)  1084,  125  N.  W.  954  (dissenting  opinion),  as  to  public  purposes 
warranting  expenditure  of  public  moneys;  Lucas  County  v.  State,  75  Ohio  St.  137, 
1  L.R.A.(N.S.)  1200,  78  N.  E.  955,  holding  that  a  statute  providing  for  the  pay- 
ment to  worthy  blind,  a  certain  monthly  allowance,  was  unconstitutional;  Statt 
ex  rel.  Consol.  Stone  Co.  v.  Houser,  125  Wis.  262,  110  Am.  St.  Rep.  824,  104  N. 
W.  77,  holding  unconstitutional,  an  appropriation  to  pay  materialman  who  had 
furnished  materials  for  the  construction  of  a  public  building,  where  the  con- 
tractor who  constructed  the  building  had  become  insolvent;  First  State  Bank 
v.  Shallenberger,  172  Fed.  1003,  holding  that  the  statute  providing  for  bank 
guaranty  fund  was  not  constitutional. 

Cited  in  footnote  to  Allen  v.  State  Auditors,  47  L.  R.  A.  117,  which  denies 
right  to  appropriate  public  money  to  pay  pardoned  convict  for  alleged  wrongful 
imprisonment. 

Cited  in  note  (7  L.R.A.  (N.S.)  1198)  on  validity  of  statute  providing  for 
assistance  of  individual  members  of  certain  classes  of  unfortunate  or  afflicted 
persons. 

Distinguished  in  Wisconsin  Industrial  School  v.  Clark  County,  103  Wis.  666, 
79  N.  W.  422,  upholding  right  of  state  to  have  private  corporation  care  for  aban- 
doned vagrant  children. 

36  L.  R.  A.  59,  JOHNSON  v.  SCHLOSSER,  146  Ind.  509,  58  Am.  St.  Rep.  367,  45 

N.  E.  702. 
Harmless    error   In    overruling;    demnrrer. 

Cited  in  Goode  v.  Elwood  Lodge  No.  166,  K.  of  P.  160  Ind.  253,  66  N.  E.  742, 
holding  error  in  overruling  of  demurrer  to  answer  harmless,  where  all  matters 
pleaded,  provable  under  general  denial. 
Effect   of   failure  of  clerk  to   enter  judgment. 

Cited  in  notes  (87  Am.  St.  Rep.  665)  on  docketing  judgments;  (95  Am.  St. 
Rep.  90)  on  liability  of  clerk  for  failure  to  enter,  or  mistake  in  entering  judg- 
ment. 

36  L.  R.  A.  64,  BROWN  v.  MITCHELL,  88  Tex.  350,  31  S.  W.  621. 
Expert   and   nonexpert   opinions. 

Cited  in  Ft.  Worth  &  D.  C.  R.  Co.  v.  Hyatt,  12  Tex.  Civ.  App.  438,  34  S.  W. 
677,  holding  evidence  of  mother  that  child's  death  was  caused  by  cold  contracted 
on  railroad  coach,  competent;  Wells  v.  Houston,  29  Tex.  Civ.  App.  632,  69  S.  W. 
183,  holding  opinions  of  witnesses  as  to  mental  condition  of  grantor  at  time  of 
conveyance  and  down  to  time  of  trial,  admissible;  Hayes  v.  Candee,  75  Conn.  138, 
52  Atl.  826,  holding  opinion  as  to  mental  capacity  of  person  to  make  deed  compe- 
tent if  merely  an  opinion  as  to  grantor's  general  mental  capacity,  and  referring 
particularly  to  annotation  in  36  L.R.A.  64;  Kaack  v.  Stanton,  51  Tex.  Civ.  App. 
502,  112  S.  W.  702,  holding  that  witness  who  knows  facts  and  has  testified  to 
them,  may  express  his  opinion  founded  upon  his  knowledge,  as  to  person's 
mental  condition;  Koppe  v.  Koppe,  57  Tex.  Civ.  App.  214,  122  S.  W.  68,  hold- 
ing that  non-expert  may  give  opinion  as  to  degree  of  inteUigence  and  mental 
power  of  person  in  action  to  set  aside  deed  because  of  undue  influence;  Wil- 
liams v.  Livingston,  52  Tex.  Civ.  App.  2P3J7,  113  S.  W.  786,  holding  that  expert 
cannot  testify  that  certain  person,  whose  mental  capacity  is  in  question,  has 
not  sufficient  mental  capacity  to  transact  business;  Denver  &  R.  G.  R.  Co.  v. 
Scott,  34  Colo.  105,  81  Pac.  763,  holding  that  where  all  the  facts  upon  which 
the  opinion  is  based,  are  before  the  jury,  opinion  evidence  is  not  admissible, 
but  if  it  is  impossible  to  state  the  facts  so  as  to  convey  to  the  jury  all  the  matters 
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and  things  upon  which  the  impression  is  based,  he  may  give  an  opinion : 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Brundige,  114  Tenn.  36,  84  S.  W.  805,  4  Aim. 
Cas.  887;  Re  Cheney,  78  Neb.  276,  110  N.  W.  731, — holding  that  a  question 
calling  for  the  opinion  of  the  witness  as  to  the  mental  condition  of  the  testator, 
was  improper;  Citizens'  R.  Co.  v.  Robertson,  41  Tex.  Civ.  App.  325,  91  S.  W. 
609,  holding  same  as  to  opinion  as  to  mental  capacity  of  child  to  appreciate 
danger  of  injury  from  street  cars. 

Annotation  cited  in  State  v.  McGruder,  125  Iowa,  747,  101  N.  W.  646,  hold- 
ing that  a  question  to  the  father,  who  was  testifying  on  behalf  of  his  son. 
whether  the  son  was  capable  of  distinguishing  between  right  and  wrong,  was 
proper,  where  the  father  has  testified  that  the  son  was  weak  minded. 

Cited  in  notes  (38  L.  R.  A.  741)  on  nonexpert  opinions  as  to  sanity  or  insanity; 
(39    L.R.A.    325)    on    expert    opinions    as    to    sanity    or    insanity;     (37    L.R.A. 
(N.S.)    595,  598)    on  opinion  evidence  by  nonexpert  as  to  contractual  or  testa- 
mentary capacity. 
What   is   testamentary   capacity. 

Cited  in  note    (27  L.R.A.  (N.S.)    54)    on  what  is  testamentary  capacity. 
Admissibility   of   testator's   declarations. 

Cited  in  note  (107  Am.  St.  Rep.  464)  on  admissibility  of  testator's  declara- 
tions upon  question  of  testamentary  capacity. 

36  L.  R.  A.  75,  HALE  v.  HOLLON,  90  Tex.  427,  59  Am.  St.  Rep.  819,  39  S.  W. 

287. 

Report  of  second  appeal  in  14  Tex.  Civ.  App.  112,  36  S.  W.  288. 
Sale   or  assignment   of   expectancy. 

Cited  in  Wells  v.  Houston,  23  Tex.  Civ.  App.  654,  57  S.  W.  584,  holding  sale 
of  estate  in  expectancy  for  inadequate  consideration,  void;  Fuller  v.  Parmenter, 
72  Vt.  365,  47  Atl.  1079,  holding  consent  of  ancestor  having  notice,  not  essential 
to  validity  of  assignment  by  heir  of  expectancy;  Wells  v.  Louston,  29  Tex.  Civ. 
App.  632,  69  S.  W.  183,  setting  aside  conveyance  of  property  devised  and  expec- 
tant estate  where  consideration  only  equaled  value  of  property  devised;  Mally  v. 
Mally,  121  Iowa,  172,  96  N.  Wr.  735,  holding  assignment  of  expectancy  not  shown 
by  proof  of  conversation  in  which  heir  stated  that  if  assignee  would  pay  judg- 
ment he  should  have  expectant  estate;  Scarcy  v.  Gwaltney  Bros.  36  Tex.  Civ. 
App.  160,  81  S.  W.  576,  holding  that  the  sale  of  an  expectancy  by  the  son,  in 
the  mother's  estate,  was  valid  if  freed  from  fraud,  where  the  mother  was  in- 
sane; Rodijkeit  v.  Andrews,  74  Ohio  St.  121,  5  L.R.A.(N.S.)  570,  77  N.  E.  747, 
6  Ann.  Cas.  761,  holding  that  a  sale  of  wages  to  be  earned  under  an  existing 
employment,  is  valid;  Bourn  v.  Robinson,  49  Tex.  Civ.  App.  163,  107  S.  \V. 
S73;  Bryan  v.  Sturgis  Nat.  Bank,  40  Tex.  Civ.  App.  312,  90  S.  W.  704,— on  the 
right  of  the  heir  to  assign  or  mortgage  the  expectancy  in  the  ancestor's  estate. 

Cited  in  footnote  to  Re  Lennig,  38  L.  R.  A.  378,  which  holds  invalid,  agree- 
ment without  consideration  to  transfer  share  of  mere  expectancy. 

Cited  in  notes  (25  L.R.A.  ( N.S. )  437,  438,  439)  on  sale  of  expectancy  by 
prospective  heir;  (23  Eng.  Rul.  Cas.  119;  24  Eng.  Rul.  Cas.  771,  772)  on 
validity  and  enforceability  of  assignment  of  expectancy. 

36  L.  R.  A.  81,  STATE  v.  STRIPLING,  113  Ala.  120,  21  So.  409. 

Cited  in  Old  Dominion  Teleg.  Co.  v.  Powers,  140  Ala.  226,  37  So.  195,  1  Ann. 
Cas.  119,  as  to  the  validity  of  the  statutes  involved  in  the  cited  case. 
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Title   of   legislative  acts. 

Cited  in  Benners  v.  State,  124  Ala.  101,  26  So.  942,  holding  thut  title  of  act 
may  be  expressed  in  general  terms. 

Cited  in  note   (64  Am.  St.  Rep.  76,  97)   on  sufficiency  of  title  of  statute. 
Statutes    relating;    to    suppression    of    gambling    and    lotteries. 

Cited  in  Hewlett  v.  Camp,  115  Ala.  501,  22  So.  137,  denying  power  of  legisla- 
ture to  validate  municipal  ordinance  to  license  pool  selling  contrary  to  general 
law  prohibiting  same;  McBride  v.  State,  39  Fla.  448,  22  So.  711,  holding  house 
where  pools  were  sold  on  horse  races,  one  kept  for  gambling;  Lottery  Case,  188 
U.  S.  370,  47  L.  ed.  507,  23  Sup.  Ct.  Rep.  321  (dissenting  opinion),  majority  up- 
holding power  of  Congress  to  prohibit  carriage  of  lottery  matter  from  one  state 
to  another;  Louisville  v.  Wehmhoff,  116  Ky.  843,  76  S.  W.  876,  sustaining  city 
ordinance  prohibiting  any  telegraph  company  from  furnishing  reports  of  horse 
races,  in  or  without  the  city;  Logan  &  Bryan  v.  Postal  Teleg.  &  Cable  Co.  157 
Fed.  584,  sustaining  statute  prohibiting  telegraph  companies  from  transmitting 
messages  relative  to  speculative  dealings;  McQuesten  v.  Steinmetz,  73  N.  H. 
10,  111  Am.  St.  Rep.  592,  58  Atl.  876,  as  to  the  receiving  of  money  to  be  trans- 
ported without  the  state  for  the  purpose  of  betting  on  horse  races,  as  con- 
ducting a  gaming  house;  Opinion  of  Justices,  73  N.  H.  628.  63  Atl.  505,  6  Ann. 
Cas.  689,  as  to  the  word  gaming  as  including  horse  racing. 

Cited  in  footnote  to  State  v.  Harbourne,  40  L.  R.  A.  607,  which  sustains  statute 
prohibiting  keeping  of  place  for  transmitting  money  to  bet  on  horse  races  as 
applied  to  one  sending  money  to  other  state  by  telegraph. 

Cited   in   note    (33   L.R.A.  (N.S.)    829)    on   horse    racing   as   within   gambling 
statutes. 
Prohibition   of   gaming   as   to   acts    without   the   state. 

Cited  in  Logan  v.  Postal  Teleg.  &  Cable  Co.  157  Fed.  584,  holding  that  acts 
of  state  in  proper  exercise  of  police  power  not  void  under  commerce  clause  of 
Federal  constitution  even  if  they  do  incidentally  affect  interstate  commerce: 
Thrower  v.  State,  117  Ga.  758,  45  S.  E.  126,  15  Am.  Crim.  Rep.  315,  holding 
that  the  keeping  of  a  house  for  the  purpose  of  betting  on  horse  races,  run  in 
another  state,  is  guilty  of  keeping  a  gaming  house,  though  betting  on  horse 
races  is  not  prohibited  by  the  statute;  Ames  v.  Kirby,  71  N.  J.  L.  448,  59  Atl. 
558,  holding  an  ordinance  against  keeping  a  gambling  house,  is  violated  by 
the  keeping  of  a  house  for  betting  on  horse  races  without  the  state  by  means 
of  telegraph,  though  the  betting  is  not  prohibited  by  the  state  where  the  races 
occur,  or  the  bets  are  accepted. 

36  L.  R.  A.  84,  COLEMAN  v.  ROBERTS,  113  Ala.  323,  59  Am.  St.  Rep.  Ill,  21 

So.  449. 
Power  of  notary  public  to  punish  for  contempt. 

Cited   in   notes    (36   L.R.A.  822)    on  notary's  power  to  punish  for  contempt; 
(117  Am.  St.  Rep.  958)   on  same  point. 
Power   of  justice   of   peace   to   punish   contempts. 

Cited  in  note    (117  Am.  St.  Rep.  951,  955)    on  power  of  justice  of  peace  to 
punish   contempts. 
Jurisdiction   of   person    in    contempt    proceedings. 

Cited  in  Murphy  v.  Williams,  1  Ala.  App.  490,  56  So.  109,  holding  that  to 
show  jurisdiction  of  person  in  proceedings  to  punish  for  contempt  in  presence 
of  court  it  was  not  essential  to  aver  that  defendant  was  brought  into  court 
on  formal  charge. 


36  L.R.A.  84]  L.  R.  A.  CASES  AS  AUTHORITIES.  1340 

Liability   for   judicial   acts. 

Cited  in  La'cey  v.  Hendricks,  164  Ala.  286.  137  Am.  St.  Rep.  45,  51  So.  157, 
holding  that  justice  of  the  peace  is  not  subject  to  action  on  account  of  judicial 
acts,  however  erroneous  his  decision  or  malicious  his  motives;  Burgin  v.  Sulli- 
van, 151  Ala.  420,  44  So.  202,  holding  that  mayor  is  not  liable  for  false  im- 
prisonment for  his  judicial  act  of  fining  person  violating  ordinance. 

Cited  in  note  (91  Am.  St.  Rep.  515,  575)  on  liability  of  sureties  on  official 
bonds  for  judicial  acts. 

Distinguished  in  Early  v.  Fitzpatrick,  161  Ala.  173,  135  Am.  St.  Rep.  123, 
49  So.  686,  holding  justice  of  peace  not  liable  for  judicial  action  in  punishing 
person  for  contempt. 

36  L.  R,  A.  86,  RHEA  v.  BAGLEY,  63  Ark.  374,  38  S.  W.  1039. 

Report  of  second  appeal  in  66  Ark.  93,  49  S.  W.  492. 
Presumption  of  gift  from  party  liable  for  support. 

Cited  in  O'Hair  v.  O'Hair,  76  Ark.  391,  88  S.  W.  945,  holding  that  where  the 
husband  advances  money  to  the  wife  to  pay  for  land,  title  to  which   is  taken 
in  her  name,  the  law  will  presume  a  gift,  and  will  not  imply  a  promise  on  her 
part  to  repay  it,  or  impress  the  land  with  a  trust  in  favor  of  the  husband. 
Delivery  of  deed. 

Cited  in  note  (54  L.  R.  A.  897)  on  delivery  of  deed  to  third  person  or  record 
or  delivery  for  record  by  grantor. 

36  L.  R.  A.  89,  GROW  v.  COCKRILL,  63  Ark.  418,  39  S.  W.  60. 
Ponver  of  national  bank  officers. 

Cited  in  City  Electric  Street  R.  Co.  v.  First  Nat.  Bank,  65  Ark.  546,  47  S.  W. 
855,  holding  officers  of  national  banks  without  authority  to  negotiate  notes  not 
belonging  to  bank. 

36  L.  R.  A.  92,  STRAUSS  v.  HENSEY,  7  App.  D.  C.  289. 

Report  of  second  appeal  affirming  judgment  for  plaintiff  in  9  App.  D.  C.  544. 
Guaranty  of  signatures. 

Cited  in  note    (49   L.  R.  A.   315)    on  guaranty  by  one  signing  obligation  of 
surety  of  genuineness  of  other  signatures. 
Affidavits   of   defense. 

Followed  in  Brown  v.  Ohio  Nat.  Bank,  18  App.  D.  C.  598.  holding  affidavits  of 
defense  entitled  to  liberal  construction;  Dobbins  v.  Thomas,  26  App.  D.  C.  161, 
holding  affidavits  of  plaintiff  to  deprive  defendant  of  right  of  trial  by  jury 
should  be  strictly  construed  while  affidavits  of  defense  are  entitled  to  liberal 
construction. 

Cited  in  Pumphrey  v.  Bogan,  8  App.  D.  C.  451,  holding  defendant  denying  in 
affidavit  of  defense,  new  promise  on  claim  barred  on  face  by  statute,  entitled  to 
trial;  St.  Clair  v.  Conlon,  12  App.  D.  C.  163,  holding  that  on  motion  for  judg- 
ment for  want  of  sufficient  affidavit  of  defense,  truth  of  facts  alleged  in  affidavit 
are  assumed;  Fidelity  &  D.  Co.  v.  United  States,  187  U.  S.  320,  47  L.  ed.  198. 
23  Sup.  Ct.  Rep.  120,  holding  defendant  not  deprived  of  right  to  jury  trial  by 
rule  requiring  affidavit  of  defense;  Peters  v.  Hopkins,  34  App.  D.  C.  145. 
holding  rule  providing  for  summary  judgment  on  affidavits  should  be  liberal ly 
construed  in  favor  of  defendant;  Booth  v.  Arnold,  27  App.  D.  C.  291,  holdin» 
that  the  plaintiff  cannot  anticipate  a  defense  in  his  affidavit  and  requiro  >!o- 
fendant  to  negative  it. 
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Implied    warranties    on    sales. 

Cited  in  note  (35  L.R.A.(N.S.)  259)  on  effect  of  sale  with  particular  descrip- 
tion of  kind  or  quality. 

36  L.  R.  A.  97,  DOANE  v.  LAKE  STREET  ELEV.  R.  CO.  165  111.  510,  56  Am. 

St.  Rep.  265,  46  N.  E.  520. 

Followed  without  discussion  in  Phelps  v.  Lake  Street  Elev.  R.  Co.  165  111.  526, 
46  N.  E.  1153;  Phelps  v.  Union  Elev.  R.  Co.  166  111.  131,  46  N.  E.  1153;  Strong  v. 
Northwestern  Elev.  R.  Co.  166  111.  207,  46  N.  E.  1153;  Cummings  v.  Union  Elev. 
R.  Co.  169  111.  33,  48  N.  E.  1108,  and  Palmer  v.  Union  Elev.  R.  Co.  169  111.  122,  48 
N.  E.  1108. 
I  SON  to  which  streets  may  be  subjected. 

Cited  in  Metropolitan  West  Side  Elev.  R.  Co.  v.  Goll,  100  111.  App.  341,  holding 
additional  servitude  not  imposed  by  elevated  road;  Summerfield  v.  Chicago,  197 
111.  282,  64  N.  E.  490,  holding  street  not  subjected  to  unlawful  use  by  building  of 
subway  under  tracks  at  street  crossing,  and  supporting  of  tracks  by  walls  of 
masonry;  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric  Co.  119  Ala. 
142,  43  L.  R.  A.  235,  24  So.  502,  holding  operation  of  electric  railway  in  street 
not  additional  servitude;  Winnetka  v.  Chicago  &  M.  Electric  R.  Co.  107  111.  App. 
127,  upholding  right  of  village  to  authorize  use  of  part  of  street  for  erection  of 
necessary  railway  trestle;  Gillette  v.  Aurora  R.  Co.  228  111.  272,  81  N.  E.  1005, 
holding  that  a  city  may  grant  the  right  to  use  a  street  for  railway  purposes 
so  long  as  it  does  not  obstruct  the  street;  Wagner  v.  Bristol  Belt  Line  R.  Co. 
]08  Va.  601,  25  L.R.A.(N.S.)  1282,  62  S.  E.  391;  Barsaloux  v.  Chicago,  245  111. 
605,  92  N.  E.  525, — holding  that  the  building  of  a  street  railway  does  not  impose 
an  additional  servitude  upon  the  street;  De  Kalb  County  Teleph.  Co.  v.  But- 
ton, 228  111.  183,  10  L.R.A.(N.S.)  1060,  81  N.  E.  838,  10  Ann.  Cas.  464,  holding 
that  the  placing  of  poles  and  wires  of  a  local  telephone  upon  the  streets  im- 
posed an  additional  servitude  thereon. 

Cited  in  note  (106  Am.  St.  Rep.  247)  on  what  are  additional  servitudes  in 
highways. 

Distinguished   in  People  ex   rel.   Murphy  v.  Atchison,  T.  &  S.  F.  R.  Co.  217 
111.  603,  75  X.  E.  573,  holding  that  the  city  council  could  compel  the  elevation 
of  street  railway  tracks,  and  vacate  streets  necessitated  by  such  elevation. 
Actions  relating:  to  use  of  streets. 

Followed  in  Stewart  v.  Chicago  General  Street  R.  Co.  166  111.  63,  46  N.  E.  765, 
denying  right  of  abutting  owner  to  enjoin  operation  of  street  railway;  People  ex 
rel.  Moloney  v.  General  Electric  R.  Co.  172  111.  142,  50  N.  E.  158,  denying  right 
of  city  officials  in  name  of  people  to  injunction  restraining  building  of  street 
railway;  Pennsylvania  Co.  v.  Chicago,  181  111.  297,  53  L.  R.  A.  226,  54  N.  E.  825 
(distinguished  in  dissenting  opinion),  denying  right  of  railroad  company  to  en- 
join hack  driver  from  authorized  use  of  street;  General  Electric  R.  Co.  v.  Chicago 
&  W.  I.  R.  Co.  184  111.  593,  56  X.  E.  963,  Reversing  79  111.  App.  574,  holding  alle- 
gation that  construction  and  operation  of  street  railway  in  front  of  owner's  prop- 
erty will  injure  it,  insufficient  to  warrant  injunction:  Blodgett  v.  Northwestern 
Elev.  R.  Co.  26  C.  C.  A.  22,  53  U.  S.  App.  284,  80  Fed.  602,  and  Aurora  Electric 
Light  &  P.  Co.  v.  McWethy,  104  111.  App.  483,  holding  illegal  occupation  of  street 
insufficient  to  support  injunction;  Chicago  Teleph.  Co.  v.  Northwestern  Teleph. 
Co.  199  111.  347,  65  N.  E.  329,  denying  right  of  one  telephone  corporation  to  test 
the  right  of  another  to  use  of  streets  of  city;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gen- 
eral Electric  R.  Co.  50  C.  C.  A.  426,  112  Fed.  691,  denying  right  of  railroad  cross- 
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ing  street  to  attack  validity  of  ordinance  granting  franchise  to  street  railway  to 
use  street;  Chicago  Office  Building  v.  Lake  Street  Elev.  R.  Co.  87  111.  App.  600, 
holding  action  for  damages  from  building  of  elevated  railroad  maintainable  by 
abutting  owner;  McWethy  v.  Aurora  Electric  Light  A  P.  Co.  202  111.  227,  67  N. 
E.  9,  denying  right  of  abutting  owner  to  enjoin  erection  of  poles  for  electric 
wires  in  street,  fee  of  which  owned  by  municipality;  Aldis  v.  Union  Elev.  R.  Co. 
203  111.  571,  68  N.  E.  95,  upholding  right  of  abutting  owner  to  recover  damages 
for  injury  to  his  property  resulting  from  construction  of  elevated  railroad ;  De 
Geofroy  v.  Merchants  Bridge  Terminal  R.  Co.  179  Mo.  714,  64  L.  R.  A.  960,  foot- 
note p.  959,  101  Am.  St.  Rep.  524,  79  S.  W.  386,  which  holds  construction  of  ele- 
vated railroad  track  in  street  a  taking  of  abutting  owner's  property  for  which 
i-ompensation  must  be  made;  Reinisch  v.  Chicago  &  N.  W.  R.  Co.  145  111.  App. 
201,  holding  action  would  not  lie  at  the  suit  of  an  individual  to  enjoin  the 
building  of  a  railway  in  the  street. 

Cited  in  Glos  v.  Davis,  216  111.  509,  75  N.  E.  194,  holding  that  the  remedy 
for  the  taking  of  a  city  street  for  a  street  railway,  is  not  an  action  to  enjoin 
the  same  by  the  abutting  property  owner,  but  an  action  for  damages;  Hill  v. 
St.  Louis  &  N.  R.  Co.  243  111.  350,  90  N.  E.  676,  holding  that  an  injunction  will 
not  lie  at  the  suit  of  an  abutting  owner  to  restrain  the  construction  of  a 
street  railway  under  permission  from  the  city  but  the  remedy  is  an  action  for 
damages;  DeLucca  v.  North  Little  Rock,  142  Fed.  601,  holding  same  as  to 
action  to  enjoin  building  of  viaduct  on  street;  Lobenstine  v.  Union  Elev.  R. 
Co.  25  C.  C.  A.  304,  53  U.  S.  App.  1,  80  Fed.  10,  holding  same,  following  state 
decisions  on  this  point;  Walther  v.  Chicago  &  W.  I.  R.  Co.  117  111.  App.  37], 
holding  that  injunction  would  not  lie  to  restrain  building  of  freight  house 
and  tracks  in  the  street,  where  access  is  not  obstructed:  Thornton  v.  Stevens 
Coal  Co.  117  111.  App.  382,  holding  same  as  to  an  elevated  side  track;  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Maegerlein,  114  111.  App.  227,  holding  that  action  would 
not  lie  at  the  suit  of  a  private  party  to  compel  the  removal  of  a  railway  em- 
bankment upon  a  street  placed  there  by  authority  of  the  city,  but  the  action 
should  be  for  damages;  East  St.  Louis  R.  Co.  v.  Louisville  &  N.  R.  Co.  79  C. 
C.  A.  107,  149  Fed.  162,  holding  that  an  action  will  not  lie  by  a  railroad  com- 
pany crossing  a  street  with  its  tracks,  to  enjoin  a  street  railway  company  from 
building  its  tracks  upon  the  street  and  crossing  the  former  tracks  at  grade:  Chi- 
cago, R,  I.  &  P.  R.  Co.  v.  People,  120  111.  App.  313,  holding  that  a  suit  would  lie 
on  behalf  of  the  public  by  the  state's  attorney  to  restrain  unauthorized  use  of 
streets  by  a  railroad  company. 

Cited  in  footnote  to  Aldrich  v.  Metropolitan  West  Side  Elev.  R.  Co.  57  L.  R. 
A.  237,  which  denies  right  to  recover  for  injury  to  apartment  house  from  elevated 
road  crossing  highway  19  feet  away. 

Cited  in  note  (101  Am.  St.  Rep.  110)  on  right  of  action  by  abutter  for  dam- 
age from  encroachments  and  obstructions  on  highway. 

Distinguished  in  Bond  v.  Pennsylvania  Co.  171  111.  517,  49  N.  E.  545,  upholding 
right  of  abutting  owner  having  fee  in  street  to  enjoin  construction  of  steam  rail- 
way therein;  General  Electric  R.  Co.  v.  Chicago,  I.  &  L.  R.  Co.  46  C.  C.  A.  629, 
107  Fed.  772,  Affirming  58  L.  R.  A.  233,  39  C.  C.  A.  347,  98  Fed.  909,  upholding 
right  of  abutting  owner  who  would  suffer  irreparable  injury  to  enjoin  construc- 
tion of  street  railway:  Elser  v.  Cross  Point.  223,  111.  243,  114  Am.  St.  Rep. 
326,  79  N.  E.  27,  holding  that  where  there  is  an  actual  taking  of  the  party's 
land,  injunction  will  lie  to  restrain  the  taking  thereof  until  the  damages  have 
been  assessed;  People  ex  rel.  Mahoney  v.  Decatur,  S.  &  St.  L.  R.  Co.  120  111. 
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App.    234,   holding  that   a   suit   would   lie   on   behalf   of   the   public   to   restrain 
the  unauthorized  use  of  city  streets  by  a  traction  company. 
Action    for   damages   for   building   street   railway. 

Cited  in  Spring  Creek  Drainage  Dist.  v.  Elgin,  J.  &  E.  R.  Co.  249  111.  299, 
94  N.  E.  529  (dissenting  opinion),  on  use  of  street  by  street  railway  as  not 
creating  additional  servitude;  Rourke  v.  Hoknes  Street  R.  Co.  221  Mo.  61, 
133  Am.  St.  Rep.  468,  119  S.  W.  1094,  holding  that  where  the  building  of  an 
elevated  railroad  deprives  the  abutting  property  owner  of  light,  air,  and  access, 
he  is  entitled  to  damages  therefor;  Kipp  v.  Davis-Daly  Copper  Co.  41  Mont. 
517,  36  L.R.A.(N.S.)  669,  110  Pac.  237,  21  Ann.  Cas.  1372,  holding  that  narrow 
gauge  railroad  operated  by  power  other  than  steam,  directly  applied,  to  carry- 
ore  from  mine  and  supplies  to  it,  is  not  additional  burden  which  will  entitle 
land  owner  abutting  on  street  to  compensation. 

Cited  in  footnote  to  De  Geofroy  v.  Merchants'  Bridge  Terminal  R.  Co.  64 
L.R.A.  959.  which  sustains  right  of  abutting  owner  to  compensation  for  con- 
struction of  elevated  railroad  track  in  a  public  street. 

Cited  in  notes  (25  L.R.A. (N.S.)  1270)  on  right  of  abutter  to  damages  for 
special  injuries  where  street  railway  aot  considered  additional  burden;  (28 
L.R.A.  (N.S.)  1083)  on  preventive  remedy  of  nonconsenting  abutting  owner  where 
use  of  highway  for  street  railway  authorized  by  public;  (36  L.R.A.(N.S.)  727, 
784,  828)  on  abutter's  right  to  compensation  for  railroads  in  streets. 
Single  recovery  of  damages. 

Cited  in  Lake  Erie  &  W.  R.  Co.  v.  Purcell,  75  111.  App.  578.  holding  damages 
past  and  ufutre  for  injury  to  real  estate  by  peermanent  nuisance  recoverable  in 
one  action ;  Rockford  &  I.  R.  Co.  v.  Keyt,  117  111.  App.  35,  holding  that  there 
could  be  an  entire  recovery  for  damages  for  the  unauthorized  use  of  the  streets, 
by  a  common  carrier  for  freight  purposes;  Williams  v.  Southern  P.  R.  Co.  150 
Cal.  626,  89  Pac.  599,  holding  that  the  action  to  recover  damages  for  trespass 
to  land  by  construction  of  railroad,  must  be  commenced  within  the  period  of 
limitations,  dating  from  the  time  the  railroad  was  built. 
Estoppel. 

Cited  in  Maltman  v.  Chicago,  M.  &  St.  P.  R.  Co.   72  111.  App.   387,  denying 
right  of  railroad  to  claim  that  land  used  by  it  was  not  a  street  when  permis- 
sion to  occupy  was  obtained  from  city. 
Taxation   of  railroads. 

Cited  in  Lake  Street  Elev.  R.  Co.  v.  Chicago,  183  111.  79,  47  L.  R.  A.  626, 
65  N.  E.  721,  holding  right  of  way,  occupancy,  and  franchise  of  elevated  railway 
company  subject  to  local  assessment. 

Distinguished  in  Knopf  v.  Lake  Street  Elev.  R.  Co.  197  111.  218,  64  N.  E.  340, 
holding  elevated  railroads  not  street  railways  for  purposes  of  taxation. 
Recovery   of   damages   caused   by   authorized    nuisance. 

Cited  in  McArdle  v.  Chicago  City  R.  Co.  141  111.  App.  65,  holding  that  the 
unauthorized  and  usurped  transaction  of  a  street  railway  business  gives  no 
immunity  from  liability  for  damages  to  property  by  noxious  vapors  from  its 
shops. 

36  L.  R.  A.  105,  PEOPLE  ex  rel.  KERN  v.  CHASE,  165  111.  527,  46  N.  E.  454. 
Validity    of    statutes    relating    to    land    titles    and    assessments. 

Followed  in  Steffens  v.  Chase,  165  111.  543,  46  N.  E.  1153,  holding  "Torrens  law" 
relating  to  land  titles  unconstitutional. 
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Cited  in  People  ex  rel.  Deneen  v.  Simon,  176  111.  167.  44  L.  R.  A.  805,  foot- 
note p.  801,  68  Am.  St.  Rep.  175,  52  N.  E.  910,  sustaining  statute  providing  for 
registration  of  land  title;  State  ex  rel.  Monnett  v.  Guilbert,  56  Ohio  St.  629,  38 
L.  R.  A.  529,  footnote  p.  519,  60  Am.  St.  Rep.  756,  47  N.  E.  551,  holding  act 
adopting  Torrens  system  of  land  registration,  invalid;  Bellingham  Bay  Improv. 
Co.  v.  New  Whatcom,  20  Wash.  61,  54  Pac.  774,  upholding  constitutionality  of 
act  authorizing  city  council  to  enter  decision  determining  regularity  of  assess- 
ments and  providing  for  appeal  therefrom. 

Cited  in  footnotes  to  State  ex  rel.  Douglas  v.  Westfall,  57  L.  R.  A.  297,  which 
sustains  act  for  Torrens  system  of  registering  land  titles;  Tyler  v.  Registration 
Ct.  Judges,  51  L.  R.  A.  433,  which  holds  land  registration  act  not  invalidated 
by  failure  to  provide  for  notice  of  transfers. 
Judicial  power. 

Cited  in  Re  Applicants  for  License,  143  N.  C.  7,  10  L.R.A.(N.S.)  293,  55 
S.  E.  635,  10  Ann.  Cas.  187,  holding  that  the  judicial  power  is  that  power  to 
hear  and  determine  controversies  between  adverse  litigants;  Title  &  Document 
Restoration  Co.  v.  Kerrigan,  150  Cal.  321,  8  L.R.A.  ( N.S. )  692,  119  Am.  St.  Rep. 
199,  88  Pac.  356;  Bridge  Street  &  A.  Gravel-Road  Co.  v.  Hogadone,  150  Mich. 
654,  114  N.  W.  917  (dissenting  opinion), — on  what  constitutes  an  exercise  of 
the  judicial  power;  Kelly  v.  Fahrney,  145  111.  App.  100,  holding  that  a  statute 
conferring  judicial  powers  upon  any  one  not  designated  to  receive  such  by  the 
state  constitution,  is  unconstitutional. 

36  L.  R,  A.  112,  SHAW  v.  CAMP,  163  111.  144,  45  N.  E.  211. 
Probate  of  wills. 

Cited  in  Kolowski  v.  Fansz,  103  111.  App.  534,  upholding  right  to  prove  con- 
tested clauses  in  will  by  other  persons  than  subscribing  witnesses;  Palmer  v. 
Bradley,  142  Fed.  199,  on  the  power  of  the  probate  court  to  determine  as  to 
the  invalidity  of  parts  of  the  will. 

Cited  in  footnote  to  Couchman  v.  Couchman,  44  L.  R.  A.   136,  which   denies 
jurisdiction  to  admit  inconsistent  codicil  to  probate  after  end  of  term  at  which 
will   admitted. 
Incorporation  of  extrinsic  document  into  -will. 

Cited  in  note  (68  L.RJL  369)  on  incorporation  of  extrinsic  document  into 
will  by  subsequent  codicil. 

36  L.  R.  A.  114,  BLAND  v.  SHREVEPORT  BELT  R.  CO.  48  La.  Ann.  1057,  20 

So.  284. 
Actions  for  damages  dne  to  negligence. 

Cited  in  Rice  v.  Crescent  City  R.  Co.  51  La.  Ann.  115,  24  So.  791,  reducing 
verdict  for  death  of  three-and-a-half-year  old  child  due  to  defendant's  negli- 
gence from  $12,400  to  $4,000. 

Cited  in  notes  (41  L.  R.  A.  133)  on  knowledge  as  element  of  employer's  lia- 
bility to  injured  servant;  (47  L.  R.  A.  164)  on  volenti  non  fit  injuria  as  defense 
to  actions  by  injured  servants;  (17  L.R.A. (N.S.)  83)  on  servant's  assumption 
of  risk  from  latent  danger  or  defect;  (21  L.R.A. (N.S.)  778)  on  injury  to  elec- 
tric lineman  through  defect  in  pole  or  its  appurtenances. 

36  L    R.  A.  117,  MARKEY  v.  COREY,   108  Mich.   184,  66  N.  W.  493,   62  Am. 

St.   Rep.   698. 
Transfer  and  assignment    of   notes   and   mortgages. 

Cited  in  Wilson  v.  Campbell,  110  Mich.  587,  35  L.  R.  A.  547,  68  N.  W.  278, 
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holding  note  not  rendered  non-negotiable  by  option  to  declare  whole  amount  due 
upon  default  in  payment  of  instalment;  Clark  v.  Skeen,  61  Kan.  529,  49  L.  R. 
A.  191,  78  Am.  St.  Rep.  337,  60  Pac.  327,  holding  negotiability  of  note  not  de- 
stroyed by  stipulation  that  whole  amount  shall  become  due  at  option  of  holder 
upon  default  in  payment  of  interest;  Brooke  v.  Struthers,  110  Mich.  565,  35 
L.  R.  A.  539,  68  N.  W.  272,  holding  old  mortgage  given  to  secure  non-negotiable 
notes  assigned  without  knowledge  of  mortgagor  discharged  aa  to  mortgagor  by 
giving  of  new  mortgage  in  place  thereof. 

Cited  in  footnote  to  Maddox  v.  Duncan,  41  L.  R.  A.  581,  which  holds  one  writ- 
ing on  back  of  note  assignment  with  guaranty  of  payment,  an  indorser. 

Cited  in  note  (29  L.R.A.  (N.S.)   577)  as  to  effect  upon  lien  of  mortgage  secur- 
ing   negotiable    instruments    assigned    before    maturity,    of    payment    to    payee, 
without  knowledge  of  assignment. 
Liability   as    affected    by    qualified    indorsement. 

Cited  in  Mayes  Mercantile  Co.  v.  Handley,  6  Ind.  Terr.  361,  98  S.  W.  125, 
holding  that  liability  as  indorser  on  a  negotiable  note  was  not  excused  by  the 
use  of  the  words,  transferred  to;  German- American  Sav.  Bank  v.  Hanna;  124 
Iowa,  378,  100  N.  W.  57,  holding  that  by  indorsing  a  note,  payment  guaranteed, 
the  indorser  enlarged  his  liability  as  an  indorser,  the  note  providing  that  in- 
dorsers  waived  presentment  and  notes;  Leahy  v.  Haworth,  4  L.R.A.(N.S.)  665, 
73  C.  C.  A.  84,  141  Fed.  860,  holding  that  a  writing  to  the  effect  that  the  note 
was  transferred  and  assigned  to,  had  the  same  effect  as  an  indorsement  in 
blank. 

Distinguished  in  Gale  v.  Mayhew,   161  Mich.  103,  29  L.R.A. (N.S.)    651,   125 
N.  W.  781,  holding  that  a  writing  on  the  back  of  a  promissory  note,  "I  hereby 
assign  my  interest   in  this  note  to — "  does  not  constitute  an  indorsement  but 
an  assignment. 
Effect  of  agreement  on   negotiability  of  note. 

Cited  in  First  Nat.  Bank  v.  Badham,  86  S.  C.  207,  138  Am.  St.  Rep.  1043,  68 
S.  E.  536,  holding  that  provision  in  note  "for  value  received  in  one  machinery  as 
per  contract  etc."  does  not  render  note  non-negotiable. 

Cited  in  notes  (30  L.R.A. (N.S.)  45)  on  reference  to  extrinsic  agreement  as 
affecting  negotiability;  (35  L.R.A. (N.S.)  391)  on  bills  and  notes:  provision 
accelerating  maturity  as  affecting  negotiability. 

36  L.  R.  A:  120,  SPENCER  v.  HALPERN,  62  Ark.  595,  37  S.  W.  711. 
Liability  as  affected  by  Qualified  indorsement. 

Disapproved  in  Mayes  Mercantile  Co.  v.  Handley,  7  Ind.  Terr.  14,  103  S.  W. 
599,  holding  that  a  writing  upon  a  note,  "M.  Co.  Transferred  to  H.,"  made  the 
indorser,  M.  Co.,  liable  as  an  indorser. 

36  L.  R.  A.   121,  DRESSMAN  v.  FARMERS'  &  T.  NAT.  BANK,   100  Ky.  571, 

38  S.  W.  1052. 
Priority    of    liens. 

Cited  in  Dressman  v.  Simonin,  104  Ky.  694,  47  S.  W.  767,  holding  mortgagee's 
lien  inferior  to  contractor's  lien  for  construction  of  sewer  authorized  by  city; 
Baldwin  v.  Moroney,  173  Ind.  579,  30  L.R.A. (N.S.)  767,  91  N.  E.  3,  holding  that 
statute  making  drainage  assessment  take  priority  over  existing  mortgages, 
without  notice  to  mortgagee  is  constitutional;  O'Dea  v.  Mitchell,  144  Cal.  381, 
77  Pac.  1020,  holding  that  there  is  no  difference  between  a  lien  for  public 
taxes  and  one  for  street  improvements,  as  to  their  priority  over  personal  liens, 
such  as  a  mortgage;  Lybass  v.  Ft.  Myers,  56  Fla.  826,  47  So.  346,  holding  that 
L.R.A.  Au.  Vol.  IV.  — 85 
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a  local  assessment  for  building  a  sidewalk  gave  rise  to  a  prior  lien,  where  a 
mortgage  was  given  upon  the  lots  after  the  passage  of  the  act  authorizing  the 
improvement,  but  before  the  sidewalk  was  laid. 

Cited  in  footnote  to  Union  Trust  Co.  v.  Richmond  City  R.  Co.  48  L.  R.  A.  41, 
which  holds  lien  on  street  railway  for  paving  assessments  superior  to  lien  of 
mortgage. 

Cited  in  note  (30  L.R.A. ( N.S. )  762,  764)  on  superiority  of  lien  of  local 
assessment  over  prior  lien. 

36  L.  R.  A.   123,  CLARK  v.  LOUISVILLE  &  N.  R.  CO.   101  Ky.  34,  39  S.  W. 

840. 
Negligence  of  carriers  ami   pasaengers. 

Cited  in  Singleton  v.  Felton,  42  C.  C.  A.  61,  101  Fed.  529,  holding  rule  that 
contributory  negligence  is  not  a  defense,  no  longer  in  force  in  Kentucky. 

Cited  in  footnotes  to  Benedict  v.  Minneapolis  &  St.  L.  R,  Co.  57  L.  R.  A.  639, 
which  holds  exposure  of  body  beyond  side  of  moving  train  by  passenger  on  plat- 
form,'negligence;  Georgia  R.  &  Bkg.  Co.  v.  Fitzgerald,  49  L.  R.  A.  175,  whirl) 
holds  evidence  of  admission  by  person  injured  that  injury  due  to  accident,  ami 
not  by  negligence  of  defendant,  admissible  against  his  widow;  Kird  v.  New  Or- 
leans &  N.  W.  R.  Co.  60  L.  R.  A.  727,  which  holds  construction  of  freight  plat- 
form so  near  track  that  passenger's  elbow  protruding  slightly  comes  in  contact, 
gross  negligence. 

Cited  in  note  (116  Am.  St.  Rep.  722)  on  negligence  of  passenger  in  projecting 
a  member  of  body  out  of  car  window. 
—  Question  for  jury. 

Cited  in  Adams  v.  Louisville  &  N.  R.  Co.  134  Ky.  624,  135  Am.  St.  Rep.  425, 
121  S.  W.  419,  holding  that  whether  the  carrier  was  liable  for  negligence  for 
injury  to  a  passenger  by  the  falling  of  a  suit  case  from  the  parcel  rack,  which 
case  had  been  placed  there  by  another  passenger,  was  a  question  for  the  jury. 
Contributory  negligence  as  defense  to  action  for  death  by  wrongful  act. 

Cited  in  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Lovell,  141  Ky.  255,  —  L.R.A. 
(N.S.)  — ,  132  S.  W.  569,  holding  that  contributory  negligence  is  defense  to 
action  for  death  by  wrongful  act,  if  it  be  of  such  character  that  death  would 
not  have  occurred  except  for  contributory  neglect;  Smith  v.  National  Coal  & 
I.  Co.  135  Ky.  676,  117  S.  W.  280,  holding  that  contributory  negligence  is  a 
defense  to  an  action  for  the  death  by  wrongful  act  of  a  boy  fourteen  years  of 
age,  employed  in  a  coal  mine,  contrary  to  statute;  Louisville  R.  Co.  v.  Ray- 
mond (Louisville  R.  Co.  v.  Taylor)  135  Ky.  745,  27  L.R.A.(N.S.)  179,  123  S. 
W.  281,  on  the  same  point. 

36  L.  R.  A.  125,  LOUISVILLE  GAS  CO.  v.  DULANEY,   100  Ky.  405,  38  S.  W. 

703. 
Charge  by  gas  company  for  meter. 

Cited  in  Buffalo  v.  Buffalo  Gas  Co.  81  'App.  Div.  508,  80  N.  Y.  Supp.  1093, 
upholding  statute  forbidding  gas  companies  from  charging  rent  for  meters; 
Montgomery  Light  &  Water  Power  Co.  v.  Watts,  165  Ala.  373,  26  L.R.A. (N.S.) 
1111,  138  Am.  St.  Rep.  71.  51  So.  726,  holding  that  the  gas  company  cannot 
charge  meter  rent  in  addition  to  the  maximum  charge  per  cubic  feet  for  the  mini- 
mum amount  of  gas  that  will  be  furnished  per  month  -.  Wilson  v.  Tallahasse 
Waterworks  Co.  47  Fla.  393,  36  So.  63,  holding  that  it  was  not  unreasonable  for 
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a  water  company  to  charge  meter  rent  to  small  consumers  where  it  made  their 
rates   higher  than  they   would   otherwise  have  had  to  pay. 

Cited  in  footnotes  to  Consolidated  Gas  Co.  v.  Blondell,  46  L.  R.  A.  187,  which 
denies  consumer's  right  to  place  governor  for  regulating  pressure  of  gas  on  meter 
or  connections  without  company's  consent;  Smith  v.  Capital  Gas.  Co.  54  L.  R.  A. 
769,  which  sustains  company's  right  to  refuse  to  furnish  gas  to  customer  unless 
reasonable  rent  for  meter  paid. 
Restraining?  acts  in  excess  of  franchise  rights. 

Cited  in  Madison  v.  Madison  Gas  &  Electric  Co.  129  Wis.  262,  8  L.R.A.(N.S.) 
534,   116   Am.  St.   Rep.  944,   108  N.  W.  65,  9  Ann.  Cas.  819,  holding  that  the 
court  of  equity  has  jurisdiction  to  enjoin  the  commission  of  acts  in  violation  of, 
or  in  excess  of,  a  franchise,  which  will  result  in  private  injury. 
Rights   of    public   service   corporations  as  to   charges. 

Cited  in  notes  (26  L.R.A. (N.S.)  1109)  on  right  of  light  or  water  company 
whose  rates  are  fixed  by  public  authorities  to  establish  minimum  charge;  (31 
L.R.A. (N.S.)  330)  on  right  of  public  service  corporation  to  exact  charge  in  ad- 
dition to  maximum  rental  for  delay  in  payment. 

36  L.  R,  A.  127,  IJAMS  v.  DUVALL,  85  Md.  252,  36  Atl.  819. 
Vacancy  in   public  office. 

Cited  in  Wells  v.  Munroe,  86  Md.  448,  38  Atl.  987,  holding  vacancy  to  be  filled 
by  election,  created  by  declaration  of  house  of  delegates  that  election  of  circuit 
court  clerk  was  illegal. 

36  L.  R,  A.  129,  BARRET  v.  TAYLOR,  85  Md.  173,  36  Atl.  708. 

36  L.  R,  A.  130,  FREDERICK  ELECTRIC  LIGHT  &  P.  CO.  v.  FREDERICK, 

84  Md.  599,  36  Atl.  362. 
Rnle    as    to    what    constitutes    manufacturing. 

Cited  in  Williams  v.  Park  (Williams  v.  Warren),  72  N.  H.  314,  64  L.  R.  A. 
48,  56  Atl.  463,  holding  electric  light  and  power  plant  not  a  manufacturing  estab- 
lishment; Re  Charles  Town  Light  &  P.  Co.  183  Fed.  164,  holding  that  elec- 
tricity generated  for  purpose  of  furnishing  light  and  heat  is  product  of  "manu- 
facture" and  corporation  whose  business  is  to  buy  electricity  and  resell  it  is 
"trading  corporation"  within  bankruptcy  laws. 

Cited  in  footnotes  to  People  ex  rel.  New  England  Dressed  Meat  &  Wool  Co.  v. 
Roberts,  41  L.  R.  A.  228,  which  denies  exemption  as  manufacturing  company  to 
corporation  buying,  slaughtering,  and  selling  sheep  and  lambs;  Columbia  Iron- 
works v.  National  Lead  Co.  64  L.  R.  A.  645,  which  holds  building,  sale,  and 
repairing  of  vessels  employed  in  commerce  within  statute  permitting  institution 
of  bankruptcy  proceedings  against  corporations  engaged  principally  in  manu- 
facturing and  mercantile  pursuits. 

Cited  in  note  (64  L.  R.  A.  41,  61)  on  taxation  of  manufacturing  corporation 
in  the  United  States. 

Disapproved    in   Kentucky   Electric   Co.   v.   Buechel,    146   Ky.   667,    38   L.R.A. 
(N.S.)    912,   143    S.   W.   58,   holding   that   generation   of   electricity   for   sale   is 
within  statute  exempting  manufacturing  plants  from  taxation. 
Power  of  municipalities  to  exempt  property  from   taxation. 

Cited  in  Jones  Bros.  v.  Louisville,  142  Ky.  762,  135  S.  W.  301,  holding  that 
laws  exempting  property  from  taxation  will  be  strictly  construed. 

Cited  in  footnote  to  Maine  Water  Co.  v.  Waterville,  49  L.  R.  A.  294,  which 
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sustains   agreement   by   city  to   pay,   for   term   of  years,   taxes  assessed   against 
water  company  supplying  city. 

36  L.  R.  A.  134,  TURNER  v.  ST.  GLAIR  TUNNEL  CO.  Ill  Mich.  578,  66  Am. 

St.  Rep.  397,  70  N.  W.  146. 

Report  of  second  appeal  in  121  Mich.  616,  80  N.  W.  720. 
Conflict  of  IH  >VH  as  to  negligence. 

Cited  in  Maloney  v.  Winston  Bros.  Co.  18  Idaho,  762,  —  L.R.A.(N.S-)  — , 
111  Pac.  1080,  to  the  point  that  party  in  negligence  action  is  bound  by  law 
of  place  where  injury  occurred;  Fogarty  v.  St.  Louis  Transfer  Co.  180  Mo. 
503,  79  S.  W.  664,  1  Ann.  Cas.  136,  holding  that  the  liability  for  death  of  a 
servant  because  of  the  employer's  negligence  is  to  be  determined  by  the  laws 
of  the  state  where  the  accident  occurred;  Root  v.  Kansas  City  S.  R.  Co.  195 
*Mo.  370,  6  L.R.A.(N.S.)  221,  92  S.  W.  621,  holding  same  in  actions  for  injuries 
caused  by  negligence;  Rick  v.  Saginaw  Bay  Towing  Co.  132  Mich.  240.  102  Am. 
St.  Rep.  422,  93  N.  W.  632,  holding  that  in  an  action  to  recover  for  the  death 
of  a  servant  in  Canada,  caused  by  the  employer's  neglect,  the  right  of  the 
plaintiff  to  recover  is  to  be  determined  by  the  laws  of  Canada. 

Cited  in  footnotes  to  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Becker,  46  L.  R.  A. 
814,  which  holds  servant's  assumption  of  risks  from  fellow  servant's  negligence 
governed  by  laws  of  state  where  injury  occurs;  Jones  v.  Chicago,  St.  P.  M.  & 
O.  R.  Co.  49  L.  R.  A.  640,  which  holds  that  statute  of  state  where  railroad  em- 
ployee is  injured,  as  to  presumptive  evidence  of  employer's  knowledge  of  defect 
in  appliance,  will  not  govern  in  action  in  another  state;  Baltimore  &  0.  S.  W. 
R.  Co.  v.  Read,  56  L.  R.  A.  468,  which  denies  right  to  recover  in  another  state 
for  injury  from  fellow  servant's  negligence  in  state  where  no  remedy  given. 

Cited  in  note   (56  L.  R.  A.  222)   on  conflict  of  laws  as  to  action  for  death  or 
bodily  injury. 
Duty  of  master  to  furnish  safe  places  and    tools  for  servants. 

Cited  in  footnotes  to  Hanley  v.  California  Bridge  &  Constr.  Co.  47  L.  R.  A. 
597,  holding  it  to  be  duty  of  master  to  make  completed  part  of  tunnel  safe  for 
servant;  Ellsworth  v.  Metheney,  51  L.  R.  A.  389,  which  holds  mine  owner  re 
quired  to  properly  guard  electric  wire  in  passageway  where  miners  accustomed 
to  go;  Cox  v.  American  Agricultural  Chemical  Co.  60  L.  R.  A.  629,  which  hold* 
master  sending  servant  to  clean  out  drain  filled  with  decaying  animal  matter 
not,  as  matter  of  law,  free  from  duty  to  protect  and  warn  as  to  danger  from 
deadly  gases;  Finn  v.  Cassidy,  53  L.  R.  A.  877,  which  holds  safe  place  not  pro- 
vided per  se  by  contractor  having  employees  work  in  tunnel  under  foundation 
of  chimney  with  knowledge  that  undisturbed  earth  saturated  with  water. 

36  L.  R.  A.  137,  GRAND  RAPIDS  v.  WILLIAMS,  112  Mich.  247,  67  Am.  St.  Rep. 
396,  70  N.  W.  547. 

Cited  as  to  motive  for  subsequent  assault  upon  complainant,  in  People  v.  Wil- 
liams, 118  Mich.  694.  77  N.  W.  248. 
Municipal    powers   and   ordinances. 

Cited  in  Re  Stegenga,  133  Mich.  60,  61  L.  R.  A.  765,  footnote  p.  763,  94  N. 
W.  385,  sustaining  city's  authority  to  provide  for  punishment  of  loiterers  in 
streets  and  bar-rooms. 

Cited  in  footnote  to  Ex  parte  McCarver,  42  L.  R.  A.  587,  which  holds  void, 
ordinance  prohibiting  unaccompanied  minors  being  on  street  after  9  o'clock  at 
night. 

Cited  in  notes    (39  L.R.A.  521)   on  municipal  power  as  to  nuisances  affecting 
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public  morals,  decency,  peace,  and  good  order;    (78  Am.  St.  Rep.  272)   on  acts 
which  municipality  may  declare  criminal. 

36  L.  R.  A.   139,  ANDREWS  v.  NATIONAL  FOUNDRY  &  PIPE  WORKS,  22 
C.  C.  A.  110,  46  U.  S.  App.  281,  76  Fed.  166. 

Writ  of  certiorari  denied  in  166  U.  S.  721,  41  L.  ed.  1188,  17  Sup.  Ct.  Rep. 
996. 

Appeal  from  decree  entered  upon  return  of  mandate  in  Sturtevant  v.  Na- 
tional Foundry  &  Pipe  Works,  32  C.  C.  A.  57,  60  U.  S.  App.  235,  88  Fed.  614. 

Action  to  compel  redemption  of  waterworks  plant  in  National  Foundry  &  Pipe 
Works  v.  Oconto  City  Water  Supply  Co.  51  C.  C.  A.  466,  113  Fed.  794. 

Action   to  compel   surrender  of  waterworks   property   by  virtue   of  plaintiff's 
title  under  mechanics'  lien  foreclosure  sale  in  National  Foundry  &  Pipe  Works  v. 
Oconto  Water  Supply  Co.   183  U.  S.  221,  46  L.  ed.   159,  22  Sup.  Ct.  Rep.   Ill, 
Affirming  105  Wis.  64,  81  N.  W.   125. 
Appeal   practice. 

Cited  in  Central  Trust  Co.  v.  Continental  Trust  Co.  30  C.  C.  A.  242,  58  U.  S. 
App.  604,  86  Fed.  524,  holding  that  where  errors  complained  of  present  single 
proposition  of  law  common  to  all,  error  may  be  assigned  to  the  group;  Wessel 
v.  United  Mattress  Mach.  Co.  71  C.  C.  A.  423,  139  Fed.  16,  on  the  power  of  the 
appellate  court  to  consider  unassigned  error,  where  the  error  is  plain  from  the 
record,  but  the  assignment  is  insufficient;  Acker,  M.  &  Condit  Co.  v.  McGaw. 
144  Fed.  765,  holding  that  questions  could  not  be  certified  after  the  case  had 
been  decided. 

Judgments   as   affecting   parties   not   of   record. 

Cited  in  Lane  v.  Welds,  39  C.  C.  A.  530,  99  Fed.  288,  and  Cramer  v.  Singer 
Mfg.  Co.  35  C.  C.  A.  509,  93  Fed.  637,  holding  that  party  not  of  record  or  in 
privity  cannot  avail  himself  of  judgment  as  estoppel,  unless  he  defended  action 
in  his  own  interest  openly  with  knowledge  of  opposite  party;  Jefferson  Electric 
Light,  Heat  &  P.  Co.  v.  Westinghouse  Electric  &  Mfg.  Co.  71  C.  C.  A.  481,  139 
Fed.  386,  holding  that  in  order  that  a  decree  as  to  the  validity  of  a  patent 
be  binding  upon  one  not  a  party  to  the  record  but  who  conducted  the  defense, 
he  must  have  done  so  openly  so  as  to  place  himself  in  such  a  position  that  the 
decree  would  be  mutually  binding  as  res  judicata  upon  himself  and  the  com- 
plainant. 

Cited  in  notes   (37  L.R.A. (N.S.)   964)   on  judgment:   conclusiveness  as  against 
one   who   voluntarily   conducted   defense;    (97   Am.   St.   Rep.   467,   468,   470)    on 
effect  as  against  stockholders   of   judgment  against   corporation. 
Effect   of  apparent  ownership  of  stock. 

Cited  in  Sturtevant  v.  National  Foundry  &  Pipe  Works,  32  C.  C.  A.  62,  60 
U.  S.  App.  235,  88  Fed.  618,  holding  assignee  of  stock  certificate  not  liable  for 
unpaid  subscription,  unless  he  allowed  himself  to  be  represented  as  shareholder 
to  creditors;  Tschumi  v.  Hills,  6  Kan.  App.  557,  51  Pac.  619,  holding  that  hold- 
ers of  void  stock  are  not  shareholders  of  corporation  liable  to  creditors;  Tier- 
ney  v.  Ledden,  143  Iowa,  289,  121  N.  WT.  1050,  holding  that  one  holding  unpaid 
stock  as  collateral  security,  is  liable  to  the  creditors  of  the  corporation  for  the 
balance  of  the  purchase  price  where  it  is  issued  directly  to  him  as  owner  and 
appears  so  on  the  books  of  the  company;  Kamm  v.  Eees,  100  C.  C.  A.  432,  177 
Fed.  20,  holding  that  a  stockholder  is  not  in  all  respects  in  privity  with  his  cor- 
poration, but  only  as  to  rights  arising  out  of  his  contract  for  subscription  for 
stock. 

Cited  in   footnotes  to   Kerr  v.  Urie,   38   L.  R.  A.    119,   which   holds   liable  as 
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stockholder  one  holding  stock  as  trustee  of  infant  not  shown  by  corporate  books; 
May  v.  Cleland,  44  L.  R.  A.  163,  which  holds  'purchaser  of  stock  at  execution  sale 
takes  subject  to  pledge  of  which  he  knows  though  not  entered  on  corporate  books. 

Cited  in  notes  (19  L.R.A.(N.S.)  249,  253)  on  liability  of  pledgee  of  stock 
as  shareholder;  (30  L.R.A. (N.S.)  283)  on  liability  of  transferee  on  unpaid 
stock  subscription;  (30  L.R.A. (N.S.)  1092)  on  personal  liability  of  executor, 
administrator,  or  trustee  on  corporate  stock  standing  in  his  name;  (68  Am.  St. 
Rep.  545,  547)  on  liability  of  persons  holding  stock  as  collateral. 
Estoppel  to  deny  legal  existence  of  corporation. 

Cited  in  Johnson  .v.  Mason  Lodge  No.  33,  I.  0.  0.  F.  106  Ky.  846,  51  S.  VV. 
620,  holding  maker  of  note  to  corporation  estopped  from  denying  its  corporate 
existence. 

Cited  in  footnote  to  Washington  Nat.  Bldg.  Loan  &  Invest.  Asso.  v.  Stanley, 
58  L.  R.  A.  816,  which  holds  borrower  from  foreign  loan  association  estopped 
to  defeat  foreclosure  of  mortgage  on  ground  that  corporate  articles  not  properly 
acknowledged. 
Hi.nlit   of  purchaser   pendente   lite. 

Cited  in  footnote  to  Mach  v.  Blanchard,  58  L.  R.  A.  811,  which  holds  mort- 
gagee of  land  restored  to  mortgagor  by  default  judgment  against  his  grantee, 
takes  subject  to  having  title  defeated  by  opening  of  judgment. 
Mortgage  liens. 

Cited  in  Phoenix  Iron  Works  Co.  v.  New  York  Security  &  T.  Co.  28  C.  C.  A. 
79,  54  U.  S.  App.  408,  83  Fed.  760,  holding  that  machinery  placed  in  power  house 
as  integral  part  of  railroad  system  passed  under  previously  executed  mortgage, 
although  vendor  reserved  title  pending  payment. 
Following  of  state  court  decisions  by  federal  courts. 

Cited  in  note  (40  L.R.A. (N.S.)  398,  425)  on  questions  of  state  law  as  to 
which  state  court  decisions  must  be  followed  in  actions  originating  in,  or  re- 
moved to,  Federal  courts. 

36   L.  R.  A.   155,  ALLIANCE   TRUST  CO.  v.   NETTLETON  HARDWOOD   CO. 
74  Miss.  584,  60  Am.  St.  Rep.  531,  21  So.  396. 

Followed  without  discussion  in  West  v.  McClure,  85  Miss.  300,  37  So.  752. 
Rights  of  purchaser  pendente  lite. 

Cited  in  footnote  to  Mach  v.  Blanchard,  58  L.  R.  A.  811,  which  holds  mort- 
gagee of  land   restored  to  mortgagor  by  default  judgment  against   his   grantee, 
takes  subject  to  having  title  defeated  by  opening  of  judgment. 
Rights  of   disseisee   to   value   of   trees  cut   pending   re-entry. 
•  Cited  in  Pacific  Live  Stock  Co.  v.  Isaacs,  52  Or.  68,  96  Pac.  460,  on  the  right 
of  the  disseisee  to  recover  for  the  value  of  timber  removed  between  the  disseisin 
and  the  re-entry. 

36  L.  R.  A.  158,  FANTON  v.  STATE,  50  Neb.  351,  69  N.  W.  953. 

Writ  of  habeas  corpus  denied   in  Re  Fanton,   55  Neb.   704,   70   Am.   St.   Rep. 
418,  76  N.  W.  447. 
Application   for  continuance. 

Cited  in  Russell  v.  State,  62  Neb.  515,  87  N.  W.  344,  and  Catron  v.  State,  52 
Neb.  391,  72  N.  W.  354,  holding  motion  for  continuance  properly  overruled  where 
state  permitted  affidavit  to  be  read  before  jury  as  if  testified  to. 

Cited  in  note  (122  Am.  St.  Rep.  758)  on  continuance  in  criminal  cases  for 
absence  of  witnesses  beyond  jurisdiction. 
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!  ii M(  rue- ti OILS     to     jury. 

Cited  in  Bartley  v.  State,  55  Neb.  301,  75  N.  W.  832,  approving  instruction 
on  question  of  reasonable  doubt:     "You  are  not  at  liberty  to  disbelieve  as  ju- 
rors, if  from  all  the  evidence  you  believe  as  men." 
Discharge  of  panel   in   criminal   trial. 

Followed  in  Barber  v.  State,  75  Neb.  544,  106  N.  W.  423;  Aabel  v.  State, 
S6  Xeb.  715,  136  Am.  St.  Rep.  719,  126  N.  W.  316,— holding  that  the  discharge 
of  the  old  panel  and  the  calling  of  a  new  one,  in  a  criminal  case,  but  following 
the  statute  providing  for  the  summoning  of  a  new  panel  in  civil  cases,  is 
proper,  though  there  is  a  statute  providing  for  criminal  cases. 
Reduction  of  excessive  sentence. 

Overruled  in  Palmer  v.  State,  70  Neb.  139,  97  N.  W.  235,  holding  that  the 
statute  giving  the  court  the  power  to  reduce  an  apparently  excessive  sentence 
and  impose  one  which  is  more  in  keeping  with  the  evidence  is  constitutional 
as  not  conferring  executive  powers  upon  the  judiciary. 

36  L.  R.  A.  161,  SCHLOSS  v.  FELTUS,  96  Mich.  619,  55  N.  W.  1010. 
Pre-existing:   debt   as   consideration   for   new    promise. 

Cited  in  Brooke  v.  Struthers,  110  Mich.  569,  35  L.  R,  A.  540,  68  N.  W.  272, 
holding  that  satisfaction  of  pre-existing  debt  does  not  make  one  a  bona  fide 
purchaser  within  protection  of  recording  act;  Vincent  v.  Hansen,  113  Mich.  174, 
71  N.  W.  488,  holding  mortgage  for  past-due  indebtedness  not  good  against  ven- 
dor's claim  as  to  goods  for  fraud;  Hees  v.  Carr,  115  Mich.  656,  74  N.  W.  181, 
upholding  claim  of  mortgagee  in  good  faith  against  vendor,  where  part  of  in- 
debtedness for  which  mortgage  was  given  was  incurred  after  fraudulent  pur- 
chase; Bronson  Electric  Co.  v.  Rheubottom,  122  Mich.  612,  81  N.  W.  563,  hold- 
ing bank  taking  stock  as  security  for  debt  due  at  time,  not  bona  fide  purchaser 
for  value;  Thompson  v.  Mecosta,  127  Mich.  528,  86  N.  W.  1044,  holding  dis- 
charge or  extension  of  pre-existing  debt  to  be  valuable  consideration ;  Just  v. 
State  Sav.  Bank,  132  Mich.  607,  94  N.  W.  200,  holding  that  an  extension  of 
time  in  consideration  of  a  pledge  of  stock,  constitutes  the  pledgee  a  bona  fide 
holder  for  value,  if  the  other  essentials  are  not  lacking;  Kops  Bros.  v.  Smith, 
137  Mich.  31,  100  N.  W.  169,  holding  that  where  the  sole  consideration  for  the 
transfer  of  property  was  a  past  due  indebtedness,  it  did  not  constitute  the 
transferee  a  bona  fide  purchaser  for  value. 

Cited  in  notes  (27  L.R.A.(N.S-)  623)  on  discharge  of  antecedent  debt  as  con- 
sideration entitling  bona  fide  purchaser  or  encumbrancer  to  protection  of  re- 
cording acts;  (35  L.R.A.(N.S.)  1174,  1175,  1178)  on  transferee  of  chattels  in 
satisfaction  of  pre-existing  debt,  as  bona  fide  purchaser  as  against  original 
vendor,  from  whom  fraudulently  obtained. 

Distinguished  in  Grand  Rapids  Nat.  Bank  v.  Ford,  143  Mich.  408,  114  Am. 
St.  Rep.  668,  107  N.  W.  76,  8  Ann.  Cas.  102,  holding  that  where  there  was  a 
release  and  transfer  of  trust  property  to  an  innocent  purchaser,  so  that  the 
party  could  not  be  placed  in  statu  quo,  there  was  an  additional  consideration, 
sufficient  to  sustain  the  transfer. 
Replevin  to  recover  goods  obtained  by  fraud. 

Cited  in  footnote  to  Sinnott  v.  Feiock,  53  L.  R,  A.  565,  which  holds  replevin 
not  maintainable  for  goods  obtained  by  fraud,  of  which  defendant  has  lost  pos- 
session. 
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36  L.  R,  A.  174,  EDWARDS  v.  RANDLE,  63  Ark.  318,  58  Am.  St.  Rep.  108,  38 

S.  W.  343. 
Contracts   against   public   policy. 

Cited  in  Burck  v.  Abbott,  22  Tex.  Civ.  App.  218,  54  S.  W.  314,  denying  right 
to  recover  on  contract  by  public  officer  not  to  exercise  duties  of  office  and  to 
appoint  deputies  named  by  other  parties;  People's  Sav.  Bank  v.  Big  Rock  Stone 
&  Constr.  Co.  81  Ark.  603,  99  S.  W.  836,  holding  that  an  assignment  of  a 
claim  against  a  contractor  held  by  the  city,  void  where  made  to  a  bank  of 
which  the  mayor  of  the  city  is  a  stockholder  and  president,  and  the  mayor 
is  one  of  the  board  having  the  power  to  accept  the  work  under  the  contract; 
Aughey  v.  Windrem,  137  Iowa,  320,  114  N.  W.  1047,  holding  that  an  agreement 
tc  resign  for  a  consideration  the  position  as  guardian  of  a  minor,  is  void. 

Cited  in  footnote  to  Cansler  v.  Penland,  48  L.  R.  A.  441,  which  holds  void, 
contract  by  which  sheriff  turns  over  tax  list  to  another  to  collect  taxes  on 
specified  commission. 

Cited   in  note    (117   Am.   St.   Rep.   497,  521)    on   contracts,   consideration   for 
which  has  partly  failed,  or  is  partly  illegal. 
Enforcement. 

Cited  in  Woodson  v.  Hopkins,  85  Miss.  184,  70  L.R.A.  648,  107  Am.  St.  Rep. 
275,  37  So.  1000,  holding  that  a  court  of  equity  would  not  compel  an  accounting 
of  a  business  founded  upon  illegal  contracts. 

Cited  in  footnote  to  Woodson  v.  Hopkins,  70  L.R.A.  645,  which  holds  one 
conducting  loan  office  and  receiving  rates  of  interest  so  extortionate  as  to  shock 
moral  sense  and  be  against  public  policy  not  entitled  to  aid  of  equity  to  com- 
pel agent  to  pay  over  money  received  in  business  or  to  obtain  possession  of 
property  pertaining  to  business. 

Cited  in  note  (113  Am.  St.  Rep.  726)   on  rule  of  pari  delicto. 

Distinguished  in  McCall  v.  Whaley,  52  Tex.  Civ.  App.  648,  115  S.  W.  658. 
holding  that  one  who  pays  money  upon  illegal  contract  may  recover  it  back, 
though  deposited  as  forfeit,  while  agreement  remains  executory. 

36  L.  R.  A.  176,  MILES'S  APPEAL,  68  Conn.  237,  36  Atl.  39. 
Revocation    of    Trill. 

Cited  in  Re  Knapen,  75  Vt.  150,  98  Am.  St.  Rep.  808,  53  Atl.  1003,  holding 
will  not  revoked  by  informal  alteration  of  certain  parts  by  testatrix;  Hartz  v. 
Sobel,  136  Ga.  574,  38  L.RJUN.S.)  809,  71  S.  E.  995,  Ann.  Cas.  1912  D,  165, 
holding  that  revocation  of  a  will  pro  tanto  by  cutting  out  portions  thereof  is 
not  authorized;  Jacobs  v.  Button,  79  Conn.  364,  65  Atl.  150,  holding  that  a 
will  would  be  revoked  by  the  marriage  of  the  testator  or  the  birth  of  a  child 
not  provided  for  by  the  will,  or  by  burning,  cancelling,  tearing,  or  obliterating 
it  by  the  testator  or  some  one  in  his  presence  for  him. 

Cited  in  footnotes  to  Cutler  v.  Cutler,  57  L.  R.  A.  209,  which  holds  will  re- 
voked by  adopting  mutilations  by  vermin;  Billington  v.  Jones,  56  L.  R.  A.  654, 
which  holds  will  revoked  by  writing  on  it  statement  that  it  is  void,  stating  that 
it  is  killed,  and  filing  it  away. 

Cited  in  note   (38  L.R.A.  (N.S.)    798)  on  attempt  to  revoke  portions  of  a  will 
by  burning,  tearing,  canceling,  obliterating,  or  destroying. 
Alteration   by   atran&er. 

Cited  in  Monroe  v.  Huddart,  79  Neb.  572,  14  L.R.A.  (N.S.)  261,  113  N.  W.  149, 
holding  that  if  a  stranger  to  a  will  alter  the  same,  it  will  not  affect  the  will 
but  it  shall  be  treated  when  probated  as  though  it  had  not  been  altered  and 
parol  evidence  is  admissible  to  prove  the  original  contents. 
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36  L.  R.  A.  179,  STATE  v.  BEACH,  147  Ind.  74,  46  N.  E.  145. 
Liability  of  bankers  for  receiving  deposits  while  insolvent. 

Cited  in  Ex  parte  Pittman,  31  Nev.  51,  22  L.R.A.(N.S.)  270,  99  Pac.  700, 
20  Ann.  Cas.  1319,  sustaining  right  of  legislature  to  make  it  a  crime  to  receive 
money  into  a  bank  which  is  known  to  be  insolvent. 

Cited  in  footnotes  to  State  v.  Eifert,  38  L.  R.  A.  485,  which  holds  guilty  banker 
failing  to   repudiate   son's   reception   of  deposit  after  bank's   insolvency   known; 
Richardson  v.   Olivier,   53   L.   R.   A.   113,   which   sustains   shareholder's  right   to 
recover  back  deposit  fraudulently  taken   while  bank  insolvent. 
Definitions  of  insolvency. 

Cited  in  Parrish  v.  Com.  136  Ky.  97,  123  S.  W.  339,  holding  that  in  a  prose- 
cution for  receiving  money  in  an  insolvent  bank,  it  was  not  error  for  the 
court  to  charge  that  a  bank  was  insolvent  where  it  could  not  pay  its  liabilities 
in  the  ordinary  course  of  business,  without  instructing  that  this  meant  that 
the  assets  must  equal  the  liabilities. 

Disapproved  in  Ellis  v.  State,  138  Wis.  532,  20  L.R.A.(N.S.)  453,  131  Am. 
St.  Rep.  1022,  119  N.  W.  1110,  holding  that  the  word  insolvent  as  used  in  stat- 
ute making  it  a  crime  to  receive  money  in  an  insolvent  bank,  means  that  the 
bank's  assets  are  not  equal  to  the  liabilities  of  the  bank  if  disposed  of  in  the 
ordinary  course  of  business. 
Charging;  offense  in  the  words  of  statute. 

Cited  in  Dean  v.  State,  147  Ind.  219,  46  N.  E.  528,  holding  charge  of  crime  of 
embezzlement  substantially  in  the  language  of  statute,  sufficient;  State  v.  Hil- 
gendorf,  23  Ind.  App.  209,  55  N.  E.  102,  holding  charge  of  statutory  offense  in 
language  of  statute,  sufficient;  Johns  v.  State,  159  Ind.  417,  59  L.  R.  A.  791,  65 
N.  E.  287,  holding  that  offense  of  bunco  steering  is  sufficiently  set  forth  by  allega- 
tions follow  language  of  the  statute;  Atkinson  v.  State,  33  Ind.  App.  10,  70  N. 
E.  560;  State  v.  New,  165  Ind.  573,  76  N.  E.  400,  Reversing  36  Ind.  App.  522, 
76  N.  E.  181;  Clark  v.  State,  171  Ind.  109,  84  N.  E.  984,  16  Ann.  Cas.  1229; 
Donovan  v.  State,  170  Ind.  128,  83  N.  E.  744, — holding  charge  of  crime  in  the 
words  of  the  statute  sufficient. 
Rules  of  evidence  and  statutes  relating:  thereto. 

Cited  in  State  v.  Gerhardt,  145  Ind.  466,  44  N.  E.  469,  upholding  power  of  leg- 
islature to  make  certain  facts  prima  facie  evidence  of  violation  of  excise  law; 
State  v.  Cadwallader,  154  Ind.  614,  57  N.  E.  512,  holding  that  presumption  of 
knowledge  of  insolvency  may  be  rebutted  by  evidence  of  ignorance  of  it,  without 
negligence  or  fault;  Indianapolis  Street  R.  Co.  v.  Robinson,  157  Ind.  234,  61 
N.  E.  197,  upholding  statute  placing  burden  of  alleging  and  proving  freedom  from 
contributory  negligence  upon  plaintiff;  Baltimore  &  O.  S.  W.  R.  Co.  v.  Reed,  158 
Ind.  33,  56  L.  R.  A.  472,  footnote  p.  468,  62  N.  E.  488,  holding  void,  statute  pre- 
venting railroad  company  from  setting  up  in  defense  of  suit  for  injury  to  em- 
ployee, decisions  of  state  where  injury  occurred;  McClure  v.  People,  27  Colo.  368, 
61  Pac.  612,  upholding  constitutionality  of  act  making  failure  of  bank  within 
three  days  of  receipt  of  deposit  prima  facie  evidence  of  officers'  knowledge  of 
insolvency;  Sizemore  v.  Com.  140  Ky.  344,  131  S.  W.  37,  holding  that  legis- 
lature has  power  to  declare  that  possession  of  United  States  license  to  sell 
liquor  shall  be  prima  facie  evidence  of  guilt  in  prosecution  for  sale  in  pro- 
hibited district;  State  v.  Gerhardt,  145  Ind.  466,  33  L.R.A.  323,  44  N.  E.  469. 
to  the  point  that  legislature  has  power  to  make  certain  facts  prima  facie  evi- 
dence of  crime;  State  v.  Barrett,  138  N.  C.  652,  1  L.R.A.(N.S.)  636,  50  S.  E. 
506  (dissenting  opinion),  on  constitutionality  of  law  making  possession  of 
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more  than  one  quart  of  liquor  prima  facie  evidence  oi  intent  to  violate  statute 
against  illegal  sales;  Petersilie  T.  McLachlin,  80  Kan.  180,  101  Pac.  1014 -. 
Rose  v.  State,  171  Ind.  666,  87  N.  E.  103,  17  Ann.  Cas.  228,— holding  that  the 
legislature  has  the  power  to  make  certain  acts  prima  facie  evidence  of  other 
facts  necessary  to  be  established  in  legal  proceedings;  Crane  y.  Waldron,  133 
Mich.  82,  94  N.  W.  593  (dissenting  opinion),  on  the  same  point;  State  v. 
Thomas,  144  Ala.  80,  2  L.R.A.(N.S.)  1012,  113  Am.  St.  Rep.  17,  40  So.  271,  6 
Ann.  Cas.  744,  sustaining  a  statute  providing  that  the  failure  of  a  person  who 
enters  into  a  contract  for  services  in  return  for  money  previously  advanced, 
to  perform  the  contract,  shall  be  prima  facie  evidence  of  an  intent  to  defraud 
the  employer;  Re  Allen,  82  Vt.  377,  26  L.R.A.(N.S.)  240  73  Atl.  1078,  sus- 
taining power  of  legislature  to  make  certificate  of  physicians  of  insane  asylum 
presumptive  evidence  of  insanity  of  an  inmate,  but  denying  right  to  make  it 
.  conclusive  as  against  his  rights. 

Cited  in  footnotes  to  Vega  S.  S.  Co.  v.  Consolidated  Elevator  Co.  43  L.  R.  A. 
843,  which  denies  validity  of  statute  making  state  weigh-master's  certificate  of 
weight  of  grain  conclusive;  Missouri,  K.  &  T.  R.  Co.  v.  Simonson,  57  L.  R.  A.  765, 
which  holds  void,  statute  making  specifications  of  weights  in  bills  of  lading, 
conclusive. 

Cited  in  note   (2  L.R.A.  (N.S.)    1009)    on  power  of  legislature  to  enact  prima 
facie  rules  of  evidence  for  criminal  cases. 
Indebtedness  of  depositor. 

Cited  in  State  v.  Cadwallader,  154  Ind.  610,  57  N.  E.  512,  holding  that  indebt- 
edness of  depositor  within  meaning  of  embezzlement  statute  must  be  upon  a  claim 
or  demand  due  at  time  of  deposit  and  equal  to,  or  in  excess  of,  deposit. 
Inventory  and  appraisement  as  evidence. 

Cited  in  Com.  v.  Hazlett,  14  Pa.  Super.  Ct.  368,  holding  inventory  and  appraise- 
ment made  by  appraisers  appointed  at  instance  of  assignees,  admissible  on  ques- 
tion of  insolvency. 
••;  .i-x"   by   reason   of   insolvency. 

Cited  in  State  v.  Krasher,   170  Ind.  46,  83  N.  E.  498,  holding  that  a  "loss" 
of    money    deposited    in    an    insolvent   bank,    means    a    deprivation    of    its    use 
though  it  appears  afterward  that  the  assets  are  sufficient  to  pay  the  indebted- 
ness. 
Right  of  bank:   to  set   off  vnmatured  claim  against   deposit. 

Cited  in  notes  (27  L.R.A. (N.S.)  812)  on  right  of  bank  to  set  off  unmatured 
claim  against  deposit;  (111  Am.  St.  Rep.  421)  on  bankers'  lien  on  deposit  for 
depositor's  unmatured  debt. 

36  L.  R.  A.  186,  GRAINGER  v.  GRAINGER,  147  Ind.  95,  101,  46  N.  E.  80,  44  N. 

E.  189. 
Meaning  of  -words   "heirs   at   law." 

Cited  in  Adams  v.  Alexander,   159  Ind.   180,  64  N.  E.  597,  construing  words 
"heirs  at  law"  as  used  in  deed  to  mean  children. 
Devises   »ver. 

Cited  in  Moore  v.  Gary,  149  Ind.  55,  48  N.  E.  630,  holding  devise  over  in  case 
tenant  in  tail  dies  without  children  living  at  his  death,  takes  effect  upon  his 
death  without  living  issue;  Williams  v.  Hedrick,  37  C.  C.  A.  554,  96  Fed.  660, 
holding  that  in  devise  over  in  case  life  tenant  without  children  dies  without  leav- 
ing children  surviving  him,  devisee  takes  vested  remainder  subject  to  devestment 
if  life  tenant  leaves  children  surviving. 
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Cited  in  footnotes  to  Wool  v.  Fleetwood,  67  L.R.A.  445,  which  holds  fee  sim- 
ple vested  in  children  under  provision  in  will  that  five  years  after  life  tenant's 
death  they  shall  procure  the  property  to  be  divided  between  them;  Doyle  v. 
Andis,  69  L.R.A.  953,  which  holds  fee  simpple  vested  in  first  taker  by  convey- 
ance to  one  "during  his  natural  life  and  then  to  his  heirs." 
Rule  in  Shelley's  case. 

Cited  in  note    (29  L.R.A.(N.S.)    1103,  1162)    on  rule  in  Shelley's  case. 

36  L.  R.  A.  193,  COHOON  v.  FISHER,  146  Ind.  583,  45  N.  E.  787,  44  N.  E.  664. 
election    of    remedies. 

Cited  in  McCoy  v.  Stockman,  146  Ind.  672,  46  N.  E.  21,  sustaining  action  of 
court  in  permitting  part  of  original  plaintiffs  to  withdraw  complaint  and  to  join 
original  defendants  in  cross-complaint  against  remaining  original  plaintiffs;  Dod- 
dridge  v.  Doddridge.  24  Tnd.  App.  63,  56  N.  E.  112,  holding  disclaimer  of  interest 
in  land,  on  suit  by  heirs  to  quiet  title,  not  a  bar  to  action  against  decedent's  es- 
tate for  damages  for  breach  of  contract  to  convey  such  land;  Supreme  Council, 
K.  &  L.  C.  v.  Apman,  39  Ind.  App.  678,  80  N.  E.  640,  holding  that  an  action  to 
recover  damages  for  fraud  in  'inducing  the  release  of  a  benefit  certificate,  ratifies 
the  release;  Board  of  Education  v.  Day,  328  Ga.  165,  57  S.  E.  359.  on  the  elec- 
tion of  remedies. 

Cited    in    notes    (34   L.R.A.  (N.S.)    312)    on   bringing   suit   not   prosecuted   to 
judgment  as  election  of  remedies;    (44  L.  ed.  U.  S.  1034)   on  effect  of  election  of 
remedies   in   case   of   fraudulent  purchase. 
Assiivimn'ii  t    of   cross  errors. 

Cited  in  Bradley  v.  Whicker,  23  Ind.  App.  384,  55  N.  E.  490,  holding  no  ques 
tion  raised  on  assignment  of  cross  errors,  it  not  appearing  from  the  record  when 
that  was  done. 
Binding    effect    of    decisions    on    appeal. 

Cited  in  Lebanon  Nat.  Bank  v.  Clinton  School,  24  Ind.  App.  360,  56  N.  E.  857. 
holding  decision  that  complaint  was  insufficient  controlling  on  second  appeal 
where  cause  of  action  in  the  amended  complaint  was  the  same  as  shown  in  orig- 
inal complaint. 

36  L.  R.  A.  196,  STATE  v.  YEARGAN,  117  N.  C.  706,  23  S.  E.  153. 
Crime  of  rape. 

Cited  in  footnote  to  State  v.  Haines,  44  L.  R.  A.  837,  which  holds  husband 
incapable  of  committing  rape  on  own  wife. 

Annotation  in  36  L.  R.  A.  196,  referred  to  particularly  in  Foster  v.  Com.  96  Va. 
308,  42  L.  R.  A.  590,  footnote  p.  589,  70  Am.  St.  Rep.  846,  31  S.  E.  503,  holding 
infant  under  fourteen  conclusively  presumed  incapable  of  committing  rape. 
Ignorance    of    facts   as    defense    to    crime. 

Cited  in  note  (55  Am.  St.  Rep.  514)   on  ignorance  of  facts  as  defense  to  crime. 

36  L.  R.  A.  211,  HUSTON  v.  COUNCIL  BLUFFS,  101  Iowa,  33,  69  N.  W.  1130. 
Injuries  due  to  accumulations  of  Ice  or  snow. 

Cited  in  Ford  v.  Des  Moines,  106  Iowa,  97,  75  N.  W.  630,  holding  it  question 
for  jury  whether  danger  from  snow  on  steeply  sloping  walk  should  have  been  pro- 
vided against  by  city;  Hodges  v.  Waterloo,  109  Iowa,  446,  80  N.  W.  523,  holding 
city  liable  for  injuries  due  to  failure  to  remove  accumulated  snow  from  walk, 
although  rendered  more  dangerous  by  fall  of  sleet;  Reno  v.  St.  Joseph,  169  Mo. 
657,  70  S.  W.  123,  holding  city  liable  for  injury  due  to  dangerous  accumulation 


36  L.R.A.  211]  L.  R.  A.  CASES  AS  AUTHORITIES.  1356 

of  snow  on  sidewalk;  Sankey  v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  43,  91  N.  W. 
820,  holding  question  whether  carrier  was  negligent  in  permitting  ice  to  remain 
between  tracks  so  as  to  cause  injury  to  brakeman,  properly  submitted  to  jury; 
Dempsey  v.  Dubuque,  150  Iowa,  262,  132  N.  W.  758,  holding  that  city  is  only 
liable  for  injury  from  ice  and  snow  on  sidewalk,  when  same  is  suffered  to  re- 
main until  surface  becomes  rough  so  that  person  in  exercise  of  due  care  can- 
not pass  over  it  without  danger  of  falling;  Townsend  v.  Butte,  41  Mont.  416, 
309  Pac.  969,  holding  that  city  is  liable  for  injuries  caused  by  its  failure  to 
to  remove  snow  and  ice  from  sidewalk,  which  formed  slanting  surface  and  which 
was  suffered  to  remain  after  actual  or  constructive  notice;  Templin  v.  Boone, 
127  Iowa,  93,  102  N.  W.  789,  holding  that  where  ice  and  snow  accumulates 
upon  a  sidewalk  and  by  reason  of  travel  or  otherwise  becomes  uneven  and  ir- 
regular, due  care  upon  the  part  of  the  city  may  require  its  removal;  Tobin  v. 
Waterloo,  131  Iowa,  77,  107  N.  W.  1031,  holding  same  but  not  if  the  surface 
become  smooth  from  natural  accumulations;  Storm  v.  Butte,  35  Mont.  397,  89 
Pac.  726;  Hofacre  v.  Monticello,  128  Iowa,  250,  103  N.  W.  488, — holding  that 
if  ice  and  snow  accumulated  upon  a  sidewalk  because  of  artificial  causes,  so  as 
to  become  dangerous  to  pedestrians,  the  city  was  liable  for  injuries  thereby,  if 
it  had,  or  should  have  had,  notice  of  the  conditions. 

Cited  in  footnote  to  Reedy  v.  St.  Louis  Brewing  Asso.  53  L.  R.  A.  805,  which 
holds  city  and  abutter  jointly  liable  for  ice  on  sidewalk  remaining  for  unneces- 
sary period. 

Cited  in  notes  (7  L.R.A.(N.S.)  936)  on  liability  of  municipality  for  injuries 
from  smooth,  level  ice  or  snow  on  sidewalk  not  otherwise  defective;  (13  L.K.A. 
(N.S.)  1106)  on  liability  of  municipality  for  injuries  from  rough  uneven  ice 
or  snow  on  street  or  sidewalk  not  otherwise  defective;  (20  L.R.A. (N.S.)  658) 
on  liability  of  municipality  for  defects  or  obstructions  in  streets. 
Admisaibility  of  records  in  evidence. 

Cited  in  Tyler  v.  Chicago  &  N.  W.  R.  Co.  102  Iowa,  637,  71  N.  W.  536,  holding 
exclusion  of  entries  in  inspection  book  as  to  condition  of  locomotive  harmless, 
where  witness  testified  positively  as  to  fact  contained  therein;  Monarch  Mfg. 
Co.  v.  Omaha,  C.  B.  &  S.  R.  Co.  127  Iowa,  517,  103  N.  W.  493,  holding  that  the 
official  records  of  meteorological  observations  are  admissible  to  show  weather 
conditions,  but  not  so  as  to  unverified  private  observations. 

Cited  in  footnote  to  Scott  v.  Astoria  &  C.  River  R.  Co.  62  L.  R.  A.  544.  which 
holds  that  agent  of  government  weather  bureau  may  testify  as  to  rainfall  on  par- 
ticular day,  from  knowledge  gained  from  government  records. 

36  L.  R.  A.  213,  PRICE  v.  PHILADELPHIA,  W.  &  B.  R.  CO.  84  Md.  506,  36  Atl. 

263. 
Contributory  neR-ligence. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  State,  114  Md.  543,  80  Atl.  170,  holding  that 
person  who  uses  railway  track  as  footway  assumes  risk  of  all  its  perils. 

Cited  in  footnotes  to  Neal  v.  Carolina  C.  R.  Co.  49  L.R.A.  684,  which  denies 
liability  for  death  of  person  on  track  by  train  running  at  excessive  speed  with- 
out ringing  bell;  Marden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  69  L.R.A. 
300,  which  holds  failure  to  look  and  listen  before  crossing  street  car  track  at 
public  crossing  not  negligence  per  se. 

Cited  in  notes  (,40  L.R.A.  131)  on  intoxication  as  affecting  negligence;  (31 
L.R.A.(N.S.)  1033)  on  intoxication  of  persons  on  track  as  affecting  applicabil- 
ity of  doctrine  of  last  clear  chance. 

Distinguished    in    Doherty    v.    California    Nav.    &    Improv.    Co.    6    Cal.    App. 
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136,  91  Pac.  419,  holding  that  where  the  captain  of  a  ship  found  a  passenger,, 
helpless  because  of  intoxication,  occupying  a  place  of  danger  and  helped  him  to 
his   feet,  and   left  him   without  support  so  that  the   passenger   was   injured   by 
falling,  the  captain  did  not  use  sufficient  care,  and  the  company  was  liable. 
Doty   to   keep    lookout    for    IMTNOII.X   on    track. 

Cited  in  Leighton  v.  Wheeler,  100  Me.  454,  —  L.R.A.(N.S.)   — ,  76  Atl.  916, 
holding  that  locomotive  engineer  on  regular  train  owes  no  duty  to  sectionmen 
to  keep  lookout  for  them,  to  anticipate  that  they  may  be  on  track. 
Presumption   of   negligence. 

Cited  in  note  (113  Am.  St.  Rep.  1028)  on  presumption  of  negligence  from 
happening  of  accident  causing  personal  injuries. 

36  L.  R.  A.  215,  BALTIMORE  TRACTION  CO.  v.  HELMS,  84  Md.  515,  36  Atl. 

119. 
Duty   to   look  and    listen   before   croaking   railways. 

Cited  in  Northern  C.  R.  Co.  v.  Medairy,  86  Md.  174,  37  Atl.  796,  holding  tes- 
timony that  plaintiff  injured  by  train,  looked  and  saw  ndthing  before  stepping 
upon  track,  when,  if  she  had  looked,  she  must  have  seen  danger,  should  not  be 
submitted  to  jury;  Magaha  v.  Hagerstown,  95  Md.  69,  51  Atl.  832,  and  Baltimore 
Consol.  R.  Co.  v.  Rifcowitz,  89  Md.  341,  43  Atl.  762,  holding  failure  to  stop  and 
look  before  crossing  street  railway  tracks  not  contributory  negligence  per  se; 
Northern  C.  R.  Co.  v.  McMahon,  97  Md.  486,  55  Atl.  627,  denying  right  of  recov- 
ery for  injury  at  crossing  where  danger  of  approaching  train  plainly  visible; 
Baltimore  &  O.  R.  Co.  v.  Stumpf,  97  Md.  91,  54  Atl.  978,  holding  burden  upon 
carrier  to  establish  contributory  negligence  of  one  injured  at  crossing;  Jenkins 
v  Baltimore  &  O.  R.  Co.  98  Md.  405,  56  Atl.  966,  as  to  the  duty  of  a  person  to 
look  before  crossing  railway  track;  Knoxville  Traction  Co.  v.  Brown.  115 
Tenn.  333,  89  S.  W.  319,  on  the  duty  of  a  passenger  alighting  from  street  car 
to  look  before  passing  onto  another  track;  Von  Holland  v.  Chicago  City  R.  Co. 
148  111.  App.  324,  holding  that  the  stepping  upon  a  street  railway  track  without 
looking  when  the  person  knew  a  car  was  approaching  was  negligence  of  the 
most  pronounced  sort;  Cowen  v.  Dietrick,  101  Md.  48,  60  Atl.  282,  4  Ann.  ("as. 
292,  holding  that  where  the  plaintiff  had  an  unobstructed  view  of  the  track 
for  almost  two  thousand  feet  while  he  was  about  the  same  distance  from  the- 
track,  he  was  guilty  of  contributory  negligence  in  driving  upon  the  track,  with- 
out looking. 

Cited  in  footnotes  to  Hoelzel  v.  Crescent  City  R.  Co.  38  L.  R.  A.  708,  which  re- 
quires pedestrian  to  stop,  look,  and  listen  before  crossing  electric  railway  track  ^ 
Atlantic  City  R.  Co.  v.  Goodin,  45  L.  R.  A.  671,  which  holds  passenger  starting 
across  intervening  tracks  after  alighting  not  required  to  look  and  listen  for 
trains;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  53  L.  R.  A.  618,  which  re- 
quires traveler  to  look  and  listen  before  crossing  street  car  track  at  place  rea- 
sonably certain  to  effect  purpose;  Kansas  City-Leavenworth  R.  Co.  v.  Gallagher, 
64  L.  R.  A.  344,  which  sustains  right  of  one  about  to  cross  street  car  tracks  to 
believe  that  car  is  running  at  lawful  speed  and  is  under  control. 

Cited  in  note  (4  L.R.A.  (N.S.)  733)  on  injury  to  street  car  passenger  who 
upon  alighting  passes  around  end  of  car  and  is  struck  by  car  on  other  track. 
Duty  of  motorman. 

Cited  in  Capital  Traction  Co.  v.  Apple,  34  App.  D.  C.  571  holding  that  it  i» 
the  duty  of  a  motorman  to  keep  a  diligent  lookout  ahead  so  as  to  avoid  injury 
to  one  who  may  attempt  to  cross  the  track. 
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Burden  of  proof  as   to  contributory   negrlijcrenee. 

Cited  in  note  (33  L.R.A.(N.S.)  1167,  on  burden  of  proof  as  to  contribut.,i  • 
negligence. 

36  L.  R.  A.  218,  MARTIN  v.  EVANS,  85  Md.  8,  66  Am.  St.  Rep.  292,  36  Atl.  258. 
Res    judlcata. 

Cited  in  Shryock  v.  Hensel,  95  Md.  627,  53  Atl.  412,  holding  decree,  and  not 
opinion,  in  former  case  controlling  on  question  of  res  judicata;  Da  Costa  v.  Dib 
ble,  40  Fla.  424,  24  So.  911,  holding  final  decree  dismissing  complainant's  bill 
iv hen  not  made  "without  prejudice"  conclusive  presumption  from  record  ot   di- 
missal  on  merits,  even  if  on  complainant's  motion;  Tifel  v.  Jenkins,  95  -M>. 
53  Atl.  429,  holding  decree  on  merits  dismissing  bill  to  vacate  deed  bar  to 
to  enjoin  defendant  from  trespassing  on  same  land;   Springfield  v.  Phunmer,  89 
Mo.  App.  529,   holding  codefendants  to  suit  not  Ixmnd  by  judgment  therein   in 
subsequent   action    unless    they   occupied   adver^    positions    in    original    ;i 
State  v.  Bulecheck,  137  Iowa,  163,  114  N.  W.  891,  holding  that  a  fact  once  <1«- 
cided  could  not  be  reopened  merely  for  the  purpose  of  reaching  a  different  con- 
clusion;   Fledderman  v.  Fledderman,  112  Md.  239,  76  Atl.  85,  holding  that  tin- 
entry  of  a  decree  on  the  merits,  is  a  bar  to  a  future  action  though   the  cour; 
would  have  been  authorized  to  have  entered  a  judgment  of  dismissal;   State  e.\ 
rel.   Schmidt  v.  Superior  Ct.   62   Wash.  560,   114  Pac.  427,  holding  that  decree 
dismissing   bill   in   equity   without   restricting   its   scope   is   presumed   to   be   on 
merits  and  is  res  judicata. 

Distinguished  in  O'Keefe  v.  Irvington  Real  Estate  Co.  87  Md.  199,  39  Atl.  428. 
holding  decree  dismissing  bill   without  prejudice  to  complainant  not  a  bar   to 
subsequent  suit. 
Final    decrees. 

Cited  in  Blundon  v.  Crosier,  93  Md.  357,  49  Atl.  1,  holding  final  decree  cannot 
be  made  where  cause  is  only  set  down  for  hearing  on  motion  to  dissolve  tem- 
porary injunction. 

36  L.  R.  A.  221,  MIDDLETON  v.  MIDDLETON,  54  N.  J.  Eq.  692,  55  Am.  St. 

Rep.  602,  35  Atl.  1065,  37  Atl.  1106. 
Equal  protection  of  the  laws. 

Cited  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Matthews,  174  U.  S.  120,  43  L.  ed.  9  IS. 
19  Sup.  Ct.  Rep.  609  (dissenting  opinion),  majority  upholding  constitutionality 
of  act  permitting  plaintiff  in  actions  against  railroad  companies  for  daimim- 
from  fire,  allowance  of  reasonable  attorney's  fee. 

36  L.  R.  A.  224,  Re  YOUNG,  120  N.  C.  151,  26  S.  E.  693. 
Custody  of  children. 

Cited  in  footnote  to  Anderson  v.  Young,  44  L.  R.  A.  277,  which  sustains  court's 
power  to  uphold  in  interest  of  child  custody  held  under  void  agreement  with 
parent. 

36  L.  R.  A.  226,  BARRETT  v.  BARRETT,  120  N.  C.  127, 

Statutory  requirements  as  to  conveyance  of  wife's  interest  in  real  estate. 

Cited  in  Slocomb  v.  Ray,  123  N.  C.  574,  68  Am.  St.  Rep.  830,  31  S.  E.  829.  hold- 
ing dower  interest  of  wife  in  land  mortgaged  by  husband  not  released  by  a  sepa- 
rate conveyance  of  same  by  her. 
Remedial    legislation. 

Cited  in  Miller  v.  Alexander,  122  N.  C.  721,  30  S.  E.   125,  holding  legislative 
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act  "to  disentangle  and  unfetter  the  condition  of  the  title"  to  land  devised  under 
will,  unconstitutional;  McAllister  v.  Purcell,  124  N.  C.  264,  32  S.  E.  715,  uphold- 
ing rule  that  defective  acknowledgments  are  curable  by  statute  before  rights  of 
third  parties  intervene;  Swope  v.  Jordan,  107  Tenn.  180,  64  S.  W.  52,  holding 
that  act  validating  contracts  of  foreign  corporations  made  before  registration 
of  charter  cannot  operate  to  devest  rights  of  innocent  third  parties;  Swartz  v. 
Anderson,  137  Iowa,  265,  126  Am.  St.  Rep.  285,  114  N.  W.  888,  holding  that  a 
curative  act  attempting  to  validate  a  conveyance  of  the  wife's  dower  estate 
which  was  wholly  invalid  when  made,  was  unconstitutional ;  Penlad  v.  Barnard, 
146  N.  C.  381,  59  S.  E.  1109,  holding  that  a  statute  validating  the  registration 
of  an  improperly  acknowledged  deed  was  valid;  Powers  v.  Baker,  152  N.  C. 
719,  68  S.  E.  203,  holding  statute  validating  the  acknowledgment  and  registra- 
tion of  deeds,  acknowledged  before  consuls,  was  valid  except  as  to  deeds  from 
the  same  grantor  as  to  the  same  land  prior  to  the  passage  of  the  act. 

Cited  in  note   (31  L.R.A.(N.S-)    1077,  1082)    on  constitutionality  of  statutes 
curing  defective  acknowledgments  of  conveyances. 
Effect   of   defective  acknowledgement. 

Cited  in  Wood  v.  Lewey,  153  N.  C.  402,  69  S.  E.  268, .holding  that  deed  ac- 
knowledged before  commissioner  of  deeds  of  another  state,  not  authorized  to 
take  acknowledgments,  is  void,  and  invalidates  registration  here;  Lance  v. 
Tainter,  137  N.  C.  250,  49  S.  E.  211,  holding  that  an  acknowledgment  of  a 
deed  being  defective,  the  probate  and  registration  thereof,  is  also  defective. 
Retrospective  effect  of  statutes. 

Cited  in  Anderson  v.  Wilkins,  142  N.  C.  159,  9  L.R.A.(N.S.)  1147,  55  S.  E. 
272,  on  the  retrospective  action  of  statutes. 

36  L.  R.  A.  228,  KIEHL  v.  SOUTH  BEND,  22  C.  C.  A.  618,  44  U.  S.  App.  687,  76 

Fed.  921. 
Debt  limit   of   municipalities. 

Cited  in  Helena  v.  Mills,  36  C.  C.  A.  5,  94  Fed.  919,  denying  right  of  municipal- 
ity, indebted  beyond  constitutional  limit,  to  contract  for  supply  of  water  for 
municipal  purposes;  Reynolds  v.  Waterville,  92  Me.  327,  42  Atl.  553  (dissenting 
opinion),  majority  holding  that  municipality,  indebted  beyond  constitutional 
limit,  cannot  purchase  city  hall  on  instalment  plan  to  be  paid  for  in  annual  pay- 
ments for  thirty  years;  Farmers'  Loan  &  T.  Co.  v.  Sioux  Falls,  131  Fed.  903, 
holding  that  where  a  city  has  no  power  to  incur  an  indebtedness  for  a  particular 
purpose,  it  has  no  power  to  accomplish  that  purpose,  or  any  part  thereof,  by 
means  of  the  incurring  of  an  indebtedness. 

Cited  in  footnotes  to  Rauch  v.  Chapman,  36  L.  R.  A.  407,  which  holds  necessary 
expenses  provided  for  by  legislature  not  within  limitation  of  county  indebted- 
ness; South  Bend  v.  Reynolds.  49  L.  R.  A.  795.  which  holds  limit  of  indebtedness 
not  exceeded  by  contract  for  erection  by  individual  of  city  hall  on  city  land  with 
agreement  to  pay  fair  rental  and  option  to  purchase;  State  ex  rel.  Helena  Water- 
works Co.  v.  Helena,  55  L.  R.  A.  336,  which  holds  contract  for  water  supply  for 
term  of  years  within  provision  as  to  limitation  of  city  indebtedness;  Ramsey 
v.  Shelbyville,  68  L.R.A.  300,  which  holds  obligation  beyond  revenue  for  year 
created  by  ordinance  obligating  city  to  raise  each  year  $1,000  to  maintain 
library  if  it  should  be  donated  to  city. 
Contracts  for  water  supply. 

Cited  in  footnotes  to  Westminster  Water  Co.  v.  Westminster.  64  L.R.A.  630. 
which  denies  city's  power  to  contract  to  pay  water  company  specified  percentage 
of  assessed  valuation  in  perpetuity  for  water  supply;  Westminster  Water  Co. 
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v.  Westminster,  64  L.R.A.  630,  which  holds  that  perpetual  contract  for  munici- 
pal water  supply  cannot  be  construed  as  having  been  intended  to  exist  onlv 
for  the  life  time  of  the  water  company. 

36  L.  R.  A.  232,  DUNHAM  v.  PETERSON,  5  N.  D.  414,  57  Am.  St.  Rep.  556.  67 

N.  W.  293. 
Transfer  of  commercial  paper. 

Cited  in  Vickery  v.  Burton,  6  N.  D.  251,  69  N.  W.  193,  holding  indorsement  of 
payee  must  be  shown  to  entitle  bona  fide  purchaser  before  maturity  to  take  fire 
from  defenses  between  original  parties;  Porter  v.  Andrus,  10  N.  D.  562,  88  X.  \\  . 
567,  holding  negotiability  net  destroyed  by  transfer  of  note  by  payee  under  guar- 
anty of  payment;  German  American  Sav.  Bank  v.  Hanna,  124  Iowa,  378,  100 
X.  W.  57,  holding  that  by  indorsing  a  note,  payment  guaranteed,  the  indorser 
enlarged  his  liability  as  an  indorser,  since  the  note  provided  that  indorsers 
waived  presentment  and  notice,  and  also  approving  annotation  on  this  point: 
Mullen  v.  Jones,  102  Minn.  73,  112  X.  \V.  1048,  holding  same,  and  also  approv- 
ing annotation  on  this  point;  National  Bank  v.  Pick,  13  N.  D.  82,  99  X.  W. 
03,  on  the  meaning  of  the  word,  assign. 

Cited  in  footnotes  to  Maddox  v.  Duncan,  41  L.  R.  A.  581,  which  holds  one 
writing  on  back  of  note  assignment  with  guaranty  of  payment,  an  indorser; 
Edgerly  v.  Lawson,  51  L.  R.  A.  432,  which  authorizes  action  against  maker  by 
transferee  of  note  under  indorsement -made  after  maturity  and  without  consid- 
eration. 
Duty  of  covi'ta  to  harmonize  state  and  federal  decisions. 

Cited  in  Leisen  v.  St.  Paul  F.  &  M.  Ins.  Co.  20  N.  D.  336,  30  L.R.A.(N.S.) 
551,  127  N.  W.  837  (dissenting  opinion),  on  duty  of  courts  to  harmonize  state 
and  Federal  decisions  upon  same  questions. 

36  L.  R.  A.  236,  GERMANIA  F.  INS.  CO.  v.  ROOST,  55  Ohio  St.  581,  60  Am.  St. 

Rep.  711,  45  N.  E.  1097. 
Interpretation  of  contracts. 

Cited  in  Fox  v.  International  Hotel  Co.  41  App.  Div.  146,  58  N.  Y.  Supp.  441, 
holding  every  part  of  contract  must  be  given  its  .natural,  ordinary  meaning,  if 
that  can  be  done  without  violating  intent  of  parties;  Hustace  v.  Phenix  Ins.  Co. 
175  N.  Y.  300,  62  L.R.A.  655,  footnote  p.  651,  67  N.  E.  592,  holding  fall  of 
building  because  explosion  of  burning  building  in  vicinity  not  covered  by  fire 
policy;  Spring  Garden  Ins.  Co.  v.  Imperial  Tobacco  Co.  132  Ky.  24,  20  L.R.A. 
i.N.S.)  277,  136  Am.  St.  Rep.  164,  116  S.  W.  234;  Sinclair  &  Co.  v.  Xational 
Surety  Co.  132  Iowa,  557,  107  N.  W.  184, — holding  that  a  contract  should  be 
construed  so  as  to  give  effect,  if  possible,  to  each  and  every  part  and  provision 
thereof;  Williamsburgh  City  F.  Ins.  Co.  v.  Willard,  21  L.R.A. (N.S.)  103,  90 
C.  C.  A.  392,  164  Fed.  408,  holding  that  an  insurance  policy  providing  that  the 
insurer  should  not  be  liable  for  any  loss  resulting  directly  or  indirectly  from 
invasions,  nor  any  loss  occasioned  by  earthquakes,  the  words  directly  or  in- 
directly, do  not  apply  to  earthquakes;  Hustace  v.  Phenix  Ins.  Co.  175  N.  Y. 
300,  62  L.R.A.  651,  67  N.  E.  592,  holding  insurer  not  liable  for  loss  from  ex- 
plosion in  neighboring  building  caused  by  fire,  under  policy  exempting  from 
loss  by  explosion:  Hall  Y.  National  F.  Ins.  Co.  115  Tenn.  521,  112  Am.  St.  Rep. 
870,  92  S.  W.  402,  5  Ann.  Cos.  777,  holding  no  liability  for  damage  caused  by 
an  explosion  caused  by  a  fire  in  a  nearby  building  the  policy  excepting  liabil- 
ity for  explosions;  University  of  Cincinnati  v.  Cincinnati,  1  Ohio  N.  P.  N.  S. 
HO,  13  Ohio  S.  A  C.  P.  Dec.  745,  holding  that  athletic  field  for  physical  culture 
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is    proper   university   purpose   under   contract  granting  to  university   necessary 
ground  for  university  purposes. 

Cited  in  notes  (132  Am.  St.  Rep.  443)  on  construction  of  "earthquake"  clause 
in  fire  insurance  policies;  (133  Am.  St.  Rep.  1092)  as  to  what  are  losses  or 
damages  by  fire  within  the  meaning  of  insurance;  (38  L.R.A.(N.S.)  476)  on 
liability  of  insurer  for  loss  caused  by  explosion. 

36  L.  R.  A.  239,  IRWIN  v.  WEBSTER,  56  Ohio  St.  9,  60  Am.  St.  Rep.  727,  46 
'N.  E.  63. 

Followed   without  comment   in   Board   of  Directors  v.   Goodman,   56   Ohio  St. 
753,  49  N.  E.  1108,  and  Otterbein  University  v.  Sutton,  59  Ohio  St.  597,  54  N, 
E.  1110. 
Sufficiency  of  consideration   for  contract. 

Cited  in  Ricketts  v.  Scotborn,  57  Neb.  56,  42  L.R.A.  796,  73  Am.  St.  Rep.  491, 
77  N.  W.  365,  holding  note  given  in  consideration  of  grandchild  quitting  her 
employment  as  bookkeeper,  enforceable;  Albert  Lea  College  v.  Brown,  88  Minn. 
532,  60  L.R.A.  870,  93  N.  W.  672,  holding  enforceable,  after  maker's  death,  note 
payable  in  future  for  permanent  endowment  fund  of  charitable  educational  in- 
stitution; Baptist  Female  University  v.  Borden,  132  N.  C.  497,  44  S.  E.  47, 
holding  mutual  subscriptions  for  purpose  of  paying  debt  of  college,  supported  by 
sufficient  consideration  to  bind  estate  of  deceased  donor;  Wright  v.  Snell,  22 
Ohio  C.  C.  94,  12  Ohio  C.  D.  314,  holding  that  obtaining  of  means  by  assignor 
of  stopping  forced  sale  of  his  farm  is  sufficient  consideration  for  assignment  of 
judgment;  White  v.  Cooper  Co.  7  Ohio  C.  C.  N.  S.  120,  27  Ohio  C.  C.  709,  hold- 
ing that  contract  for  sale  of  stock  to  be  paid  for  out  of  dividends  is  not  void 
for  want  of  consideration;  Feltrup  v.  Schloemer,  13  Ohio  C  C.  N.  S.  474,  hold- 
ing services  rendered  in  past,  good  consideration  for  contract. 
Right  of  action  on  promise  for  one's  benefit. 

Cited  in  Harris  v.  Brand,  7  Ohio  C.  C.  N.  S.  110,  27  Ohio  C.  C.  717,  holding 
that  arbitrators  can  maintain  action  for  compensation  against  party  to  con- 
tract of  submission. 

36  L.  R.  A.  242,  Re  JOHN,  30  Or.  494,  47  Pac.  341,  50  Pae.  226. 

Action  by  heir  at  law  to  recover  real  property  devised  in  trust,  in  John  v. 
Smith,  91  Fed.  829. 
Charitable   trusts. 

Cited  in  Lackland  v.  Walker,  151  Mo.  242,  52  S.  W.  4*14,  holding  that  devise  to 
trustees  for  public  botanical  garden  operated  as  immediate  devise  of  property  af- 
fected thereby;  Clayton  v.  Hallett,  30  Colo.  248,  59  L.  R.  A.  417,  97  Am.  St.  Rep. 
117.  70  Pac.  429,  upholding  power  of  municipality  to  take  property  in  trust  for 
the  education  of  poor  white  male  orphans,  imder  statutory  authority  to  take  gifts 
by  devise;  Chapman  v.  Newell,  146  Iowa,  425,  125  N.  W.  324,  holding  that  be- 
quest to  "permanent  school  fund"  of  county  is  not  void  for  uncertainty  of 
purpose;  Crow  ex  rel.  Jones  v.  Clay  County.  196  Mo.  268,  95  S.  W.  369,  on  what 
constitutes  a  charitable  trust:  Rader  v.  Stubblefield,  43  Wash.  350,  86  Pac. 
560,  10  Ann.  Cas.  20,  holding  that  a  will  providing  that  the  residuary  estate 
should  be  held  in  trust  for  the  establishment  and  the  support  of  a  home  for  the 
fatherless  and  motherless  of  Oregon  and  Washington,  and  indigent  widows 
residents  thereof,  was  valid;  Tincher  v.  Arnold,  7  L.R.A.(N.S.)  476,  77  C.  C.  A. 
649,  147  Fed.  671,  8  Ann.  Cas.  917,  holding  that  a  bequest  for  the  establishment 
of  a  trust  for  the  purpose  of  educating  all  the  boys  who  reside  within  a  certain 
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state  between  the  ages  of  twelve  and  eighteen  years  of  age,  who  are  not  able 
to  educate  thmselves,  is  not  void  for  want  of  a  beneficiary. 

Cited  in  notes   (7  L.R.A.  (N.S.)   471)    on  existence  of  public  school  system  as 
affecting  validity  of  trust  for  education  of  children;    (14  L.R.A. (N.S.)    54,  73, 
100,  110,  132,  144,  149,  150)    on  enforcement  of  general  bequest  for  charity  or 
religion;    (63  Am.  St.  Rep.  260)   on  what  are  charitable  uses  or  trusts. 
Establishment  of  trust. 

Cited  in  Mor^ague  v.  Schieffelin,  46  Or.  417,  80  Pac.  654,  holding  that  an 
alleged  codicil  concerning  personal  property  only,  which  had  never  been  pro- 
bated in  either  state,  cannot  be  used  to  establish  the  beneficiary's  rights  in  a 
trust,  even  though  the  instrument  would  have  been  sufficient  to  establish  a 
trust. 
Powers  of  court  of  equity  over  administration  of  trust. 

Cited  in  Lackland  v.  Walker,  151  Mo.  249,  52  S.  W.  414,  upholding  power  of 
court  of  equity  to  change  administrative  provisions  relating  to  charitable  trust 
in  order  to  carry  out  dominant  purpose  of  testator;  Re  Freeman,  146  Iowa,  47, 
124  N.  W.  804,  holding  that  no  trust  will  be  permitted  to  fail  for  want  of  trus- 
tee, for  court  of  chancery  has  full  power  to  person  to  act  as  such. 
Construction  of  Trills. 

Cited  in  Dudley  v.  Gates,  124  Mich.  441,  83  N.  W.  97,  holding  courts  of  probate 
without  power  to  construe  wills;  Mulholland  v.  Gallin,  25  R.  I.  91,  54  Atl.  928, 
1  Ann.  Cas.  366,  holding  that  an  instrument  which  provided  only  for  the 
appointment  of  an  executor  and  the  payment  of  the  debts  of  the  decedent, 
was  a  will  though  it  did  not  provide  for  the  distribution  of  property. 

Cited  in  notes   (15  L.R.A. (N.S.)   600)   on  equity  jurisdiction  of  bills  for  con- 
struction of  wills  of  realty  passing  only  legal  estates;    (129  Am.  St.  Rep.  87)  on 
jurisdiction  of  equity  to  construe  will. 
Jurisdiction   of  probate  court  as   to  distribution   of   personal   property. 

Cited  in  State  v.  O'Day,  41  Or.  500,  69  Pac.  542,  holding  decree  of  probate 
court  providing  for  distribution  of  personal  property  not  open  to  collateral 
attack;  Casto  v.  Murray,  47  Or.  65,  81  Pac.  883,  holding  that  upon  the  death 
of  any  person,  possessed  of  tangible  property,  possession  thereof  passes  by 
operation  of  law  to  his  personal  representative,  and  no  person  can  acquire  title 
thereto  except  from  the  representative,  in  pursuance  of  the  order  of  the  county 
court. 
Perpetuities. 

Cited  in  Clearspring  Twp.  v.  Blough,  173  Ind.  26,  88  N.  E.  511,  on  validity  of 
trusts  created  by  will  because  charitable  trust  is  not  created  where  statute 
against  perpetuities  is  violated;  Re  Sacrison,  19  N.  D.  160,  26  L.R.A. (N.S.) 
732,  123  N.  W.  518,  holding  that  where  the  executor  was  vested  with  an 
absolute  power  to  sell  and  apply  the  proceeds  to  charitable  uses,  the  power  of 
alienation  as  to  the  land  was  not  suspended  for  a  time  longer  than  allowed  by 
the  statute. 

36  L.  R.  A.  254,  HALE  v.  STATE,  55  Ohio  St.  210,  60  Am.  8t.  Rep.  691,  45  N.  E. 
199. 

Followed  without  comment  in  State  ex  rel.  Atty.  Gen.  v.  Runyan,  64  Ohio 
St.  610,  61  N.  E.  1149. 
Inherent   powers  of   courts;    contempts. 

Followed  in  Arbuckle  v.  Woolson  Spice  Co.  21  Ohio  C.  C.  378,  11  Ohio  C.  D. 
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739,  holding  that. court  has  inherent  power  to  punish  disobedience  of  order  to 
submit  books  to  adverse  party  for  inspection,  as  contempt. 

Cited  in  Carter  v.  Com.  96  Va.  811,  45  L.R.A.  314,  footnote  p.  310,  32  S. 
E.  780,  denying  right  of  legislature  to  take  away  inherent  power  of  courts  to 
punish  for  contempt  without  jury  trial;  Smith  v.  Speed,  11  Okla.  113,  55  L.R.A. 
407,  footnote  p.  402,  66  Pac.  511,  holding  void,  statute  providing  punishment 
for  contempt  and  authorizing  change  of  judge,  and  jury  trial;  Fisher  v.  Mc- 
Daniel,  9  Wyo.  475,  87  Am.  St.  Rep.  971,  64  Pac.  1056,  holding  attempt  to  bribe 
witnesses  on  floor  of  building  below  that  on  which  court  is  sitting  or  outside, 
near  corner  of  building,  contempt  in  presence  of  court;  Nienaber  v.  Tarvin,  7 
Ohio  N.  P.  114,  holding  judges  of  courts  of  general  jurisdiction,  having  original 
jurisdiction  of  person  and  subject,  not  liable  for  judicial  acts  exceeding  juris- 
diction; State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  235,  99  Am.  St.  Rep.  624,  76 
S.  W.  79,  holding  statute  abridging  power  of  court  to  punish  for  contempt, 
unconstitutional;  State  ex  rel.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  v. 
Clancy.  30  Mont.  200,  76  Pac.  10;  O'Neil  v.  People,  113  111.  App.  200,— holding 
that  the  power  of  a  court  of  record  to  punish  for  contempt  is  incidental  to  its 
existence,  and  cannot  be  abridged  by  legislative  enactment;  Chicago,  B.  & 
Q.  R.  Co.  v.  Gildersleeve,  219  Mo.  180,  118  S.  W.  813,  16  Ann.  Cas.  749,  on  the 
same  point;  Re  Hanson,  80  Kan.  786,  105  Pac.  694,  holding  that  the  power  of 
a  court  of  record  to  punish  for  contempt  is  inherent  in  the  court,  independent 
of  any  statute  authorizing  it;  Re  Thatcher,  80  Ohio  St.  653,  89  N.  E.  39, 
holding  that  the  supreme  court  has  the  inherent  power  to  disbar  an  attorney; 
State  v.  Fronizer,  2  Ohio  N.  P.  N.  S.  480,  15  Ohio  S.  &  C  P.  Dec.  149,  hold- 
ing that  affidavit  of  prejudice  cannot  be  filed  in  contempt  proceedings;  State 
v.  Shay,  3  Ohio  N.  P.  N.  S.  660,  16  Ohio  S.  &  C.  P.  Dec.  448,  holding  that  stat- 
ute giving  person  privilege  of  filing  affidavit  of  prejudice  of  judge  does  not 
entitle  defendant  charged  with  contempt  to  trial  by  another  judge;  Com.  v. 
Myers,  19  Pa.  Dist.  R.  1138,  59  Pittsb.  L.  J.  21,  holding  that  court  has  inher- 
ent power  to  punish  as  contempt  publication  of  article  referring  to  pending 
cause  calculated  to  obstruct  administration  of  justice. 

Cited  in  footnotes  to  Sharp  v.  Cason,  43  L.  R.  A.  788,  which  holds  governor's 
pardoning  power  extends  to  cases  of  contempt;  Re  Day,  50  L.  R.  A.  519,  which 
holds  void,  statute  overriding  rules  of  court  as  to  admission  to  bar  of  persons 
who  began  study  of  law  prior  to  specified  date;  Bradley  v.  State,  50  L.  R,  A.  691, 
which  denies  legislative  power  to  restrict  acts  of  contempt  punishable  by  courts. 

Cited  in  note  (117  Am.  St.  Rep.  952,  961)  on  courts,  tribunals  and  persons 
authorized  to  punish  contempts. 

Distinguished  in  Re  Stein,  19  Ohio  S.  &  C.  P.  Dec.  369,  holding  that  mayor 
acting   as    examining   magistrate   has   no   inherent   power   to   summarily   punish 
for  contempt. 
What  constitutes  contempt  o*  conrt. 

Cited  in  Com.  v.  Myers,  19  Pa.  Dist.  R.  1138,  holding  that  newspaper 
article  to  induce  belief  in  public  mind  that  failure  to  convict  in  pending  elec- 
tion fraud  case  means  travesty  on  justice  and  craven  court  is  contempt  of  court. 

Cited   in  note    (68   L.R.A.  260)    on  statement  with  respect  to  ended  cause  as 
contempt. 
Right    of    review    in    contempt    proceedings. 

Cited  in  Iron  Moulders'  Union  v.  Greenwald  Co.  16  Ohio  S.  &  C.  P.  Dec.  681, 
holding  that  sentence  in  contempt  imposed  by  court  of  common  pleas  may  be 
reviewed  on  error. 
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36  L.  R.  A.  260,  BRYMER  v.  BUTLER  WATER  CO.  179  Pa.  231,  36  Atl.  249. 
Water  companies  and  water  rate*. 

Cited  in  Tyrone  Gas  &  Water  Co.  v.  Burley,  19  Pa.  Super.  Ct.  354,  holding 
borough  without  power  to  authorize  its  officials  to  turn  on  water  furnished  by 
water  company,  after  water  is  turned  off  by  company  upon  refusal  of  borough  to 
pay  rates  fixed;  Re  Citizens'  Water  Co.  6  Pa.  Dist.  R.  82,  holding  that  exclusive 
franchise  of  water  company,  conditioned  on  dividends  earned  and  distributed,  for 
five  years,  had  expired  by  limitation,  where  cash  and  stock  dividends  on  capital 
actually  paid  in  amounted  to  more  than  required  by  charter;  Lake  Forest 
Water  Co.  v.  Lake  Forest,  154  111.  App.  194,  holding  that  burden  is  upon  com- 
pany to  show  that  water  rates  fixed  by  ordinance  are  unreasonably  low;  Fuller 
v.  Springfield  Consol.  Water  Co.  11  Del.  Co.  Rep.  352,  holding  that  to  warrant 
granting  injunction  to  restrain  water  company  from  increasing  rates  affidavits 
must  allege  that  rates  complained  of  are  unreasonable,  unjust  or  unequitable: 
Wilkinsburgh  v.  Pennsylvania  Water  Co.  39  Pittsb.  L.  J.  (N.S.)  138,  holding 
that  valid  contract  between  city  and  water  company  may  be  reformed  to  meet 
changed  conditions;  Long  Branch  Commission  v.  Tintern  Manor  Water  C'o.  70 
X.  J.  Eq.  82,  62  Atl.  474,  on  the  establishment  of  water  rates;  Springfield  v. 
North  Springfield  Water  Co.  14  Pa.  Dist.  R.  75,  20  Montg.  Co.  L.  Rep.  Ill,  29 
Pa.  Co.  Ct.  616,  holding  that  a  municipality  cannot  impose  conditions  upon  a 
water  company  where  the  right  to  use  the  streets  is  given  by  the  legislature ; 
Harlacher  v.  Steelton,  15  Pa.  Dist.  R.  597,  32  Pa.  Co.  Ct.  359,  holding  that  rates, 
of  a  water  company  are  not  excessive  where  they  do  not  maintain  the  plant, 
pay  operating  expense,  provide  a  fund  for  the  payment  of  debts  and  pay  the 
owners  a  fair  profit. 

Cited  in  footnote  to  Ladd  v.  Boston,  40  L.  R,  A.  171,  which  upholds  removal  of 
water  meter  though  fixtures  so  arranged  as  to  cost  consumer,  after  removal, 
twenty  times  as  much  as  others  pay. 

Cited  in  note  (61  L,  R.  A.  101,  104)  on  establishment  and  regulation  of  mu- 
nicipal water  supply. 

Distinguished   in   Leechburg   v.    Leechburg   Waterworks   Co.   219    Pa.   265,    68 
Atl.  669,  holding  that  in  fixing  the  rates  to  be  charged  for  fire  hydrants,  the 
proportion   of  the   rates  to  those   established   for   other  demands  shall  measure 
the  reasonableness  of  the  rates. 
Regulation    of    public    service    corporations. 

Cited  in  Philadelphia  &  R.  R.  Co.  v.  Philadelphia  County,  228  Pa.  512.  77 
Atl.  892,  21  Ann.  Cas.  188,  on  validity  of  act  requiring  railroad  to  carry  pas- 
sengers at  rate  lower  than  is  possible  to  do  without  doing  so  at  a  loss;  Balti- 
more &  O.  R.  Co.  v.  Fayette  County,  37  Pa.  Co.  Ct.  415,  19  Pa.  Dist.  R.  489,. 
holding  that  statute  providing  for  rate  of  two  cents  per  mile  for  passengers 
will  not  be  enforced  where  it  is  shown  that  such  rate  will  cause  loss,  in  operat- 
ing its  road  for  interstate  passengers;  Pennsylvania  Water  C'o.  v.  Robinson, 
59  Pittsb.  L.  J.  705.  to  the  point  that  ownership  of  public  service  corporation 
is  as  absolute  and  as  comprehensive  as  that  of  private  citizen;  Pioneer  Teleph. 
&  Teleg.  Co.  v.  Westenhaver,  29  Okla.  459,  38  L.R.A.(N.S.)  1227,  118  Pac. 
354,  holding  that  rates  charged  by  telephone  company,  that  yield  only  5.5  per 
per  cent  per  annum,  as  net  profit  are  not  excessive  or  unreasonable;  Steinman 
v.  Edison  Electric  Illuminating  Co.  26  Lane.  L.  Rev.  180,  holding  that  mere 
fact  that  charge  for  electric  light  to  one  person  is  higher  than  to  another  is 
not  necessarily  proof  of  unjust  discrimination:  Baltimore  &  0.  R.  Co.  v. 
Fayette  County,  57  Pittsb.  L.  J.  493,  to  the  point  that  public  service  corpora- 
tions are  entitled  to  rate  of  return,  not  less  than  legal  rate  of  interest;  Stein- 
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man  v.  Edison  Electric  Illuminating  Co.  17  Pa.  Dist.  R.  461,  24  Lane.  L.  Rev. 
334,  holding  that  the  grant  of  a  right  to  use  the  streets  requires  a  public  service 
corporation  to  furnish  services  without  discrimination  to  every  one;  Easton 
v.  Easton  Transit  Co.  17  Pa.  Dist.  Rep.  713,  11  North.  Co.  Rep.  82,  holding  that 
the  state  may  regulate  public  service  corporations  either  by  contracts  in  con- 
nection with  their  franchise  or  afterwards  if  no  contract  is  thereby  impaired. 

Cited  in   notes    (8   L.R.A.  (N.S.)    531)    on  power  of  judiciary  to  fix   rates  of 
public-service  corporations;    (38  L.R.A. (N.S.)    1213)    on  allowance  for  deprecia- 
tion in  plant  in  fixing  rates  of  public  service  corporation;    (53  L.  ed.  U.  S.  371, 
374)    on  reasonableness  of  governmental  regulation  of  water  rates. 
Amount   of   return   to   stockholder*. 

Cited  in  Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  704,  holding  that 
in  fixing  rates  for  public  service  corporations,  the  depreciation  in  value  of 
perishable  property  and  the  plant  from  natural  causes  should  be  considered  and 
allowance  made  for  replacement;  Saratoga  Springs  v.  Saratoga  Gas,  Electric 
Light,  Heat  &  P.  Co.  122  App.  Div.  219,  107  N.  Y.  Supp.  341,  holding  that  a 
public  service  corporation  is  entitled  to  a  fair  return  upon  the  actual  value 
of  the  property  which  it  is  devoting  to  public  use,  after  paying  all  expenses 
and  liabilities  reasonably  charged  against  the  same;  Pennsylvania  R.  Co.  v. 
Philadelphia  County,  220  Pa.  105,  15  L.R.A. (N.S.)  117,  68  Atl.  676,  16  Pa.  Dist. 
R.  727,  holding  that  in  determining  the  reasonableness  of  railroad  rates,  the 
ability  of  the  rates  to  earn  for  the  stockholder  the  legal  rate  of  interest  upon 
their  stocks,  after  paying  the  fixed  and  operating  expenses,  and  providing  a 
sinking  fund  for  the  payment  of  debts  should  be  considered. 

Disapproved  in  Houston  &  T.  C.  R.  Co.  v.  Storey,  149  Fed.  503,  holding  that 
a  claim  of  a  public  service  corporation  of  the  right  to  earn  an  amount  sufficient 
to  provide  a  sinking  fund  for  the  discharge  of  its  indebtedness,  in  addition  to 
the  payment  of  interest  thereon,  was  not  good  on  demurrer. 

36  L.  R.  A.  263,  PHILADELPHIA  v.  UNION  BURIAL  GROUND  SOC.  178  Pa. 

533,  36  Atl.  172. 
General  taxation;   local  and  special  assessments. 

Cited  in  Re  Harding  Street  Sewer,  31  Pittsb.  L.  J.  N.  S.  147,  holding  school 
property  liable  for  sewer  assessment;  Ellis  v.  Kies,  1  Dauphin  Co.  Rep.  201,  hold- 
ing statute  relating  to  lien  of  municipal  improvement  assessments  not  retro- 
active; Robb  v.  Philadelphia,  28  Pa.  Co.  Ct.  652,  holding  public  park  land  not 
exempted  from  special  assessment  for  maintenance  of  tract  of  which  it  is  a 
part;  Pittsburg  v.  Calvary  Cemetery,  44  Pa.  Super.  Ct.  291,  holding  that  places 
of  burial  not  used  for  private  or  corporate  profit  are  exempt  from  liability  for 
assessments  for  paving  roadway;  Harrisburgh  v.  Ohev  Sholem  Congregation,  32 
Pa.  Co.  Ct.  590,  holding  church  property  not  used  by  congregation  owning  it 
but  used  bv  other  religious  organizations  without  paying  rent  liable  for  assess- 
ment for  paving;  Robb  v.  Philadelphia,  12  Pa.  Dist.  R.  424,  holding  public 
municipal  park  liable  for  assessment  to  keep  river  bank  and  dam. 

Cited  in  notes  (61  L.R.A.  56)  on  establishment  and  regulation  of  municipal 
water  supply,  as  to  exemption  from  assessments;  (3  L.R.A. (N.S.)  838)  on 
special  assessment  as  tax;  (18  L.R.A. (N.S.)  452)  on  local  assessments  for  bene- 
fits on  property  exempt  from  general  taxation. 

Distinguished  in  Erie  v.  School  District,  17  Pa.  Super.  Ct.  38,  holding  school 
district  not  liable  to  assessment  for  pavement  laid  by  city  in  front  of  its  property. 
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36  L.  R.  A.  266,  NEWPORT  ILLUMINATING  CO.  v.  TAX  ASSESSORS,  19  R. 

I.  632,  36  Atl.  426. 
Electrical    equipment    as    personal    property. 

Cited  in  Readfield  Teleph.  &  Teleg.  Co.  v.  Cyr,  95  Me.  294,  49  Atl.  1647,  holding 
that  telephone  poles,  with  wires  and  insulators  thereon,  may  be  sold  on  execution 
as  personal  property;  Portland  v.  New  England  Teleph.  &  Teleg.  Co.  103  Me. 
248,  68  Atl.  1040,  holding  conduits  of  telephone  company  laid  in  streets  under 
authority  of  city  and  subject  to  being  ordered  removed  at  any  time,  not  sub- 
ject to  tax  as  real  estate;  Detroit  Union  R.  Co.  v.  State  Tax  Comrs.  136  Mich. 
101,  98  N.  W.  997,  holding  ponderous  boilers,  dynamos,  engines,  and  other 
machinery  used  in  power  house  for  generating  electricity,  taxable  as  real  estate. 

Cited  in  notes  (66  L.R.A.  58)  on  poles  and  wires  as  realty  or  personalty;  (22 
Eng.  Rul.  Cas.  752)  on  valuation  of  land  as  affected  by  machinery  thereon 
for  purpose  of  rating  or  taxation. 

36  L.  R.  A.  271,  UNION  CENT.  L.  INS.  CO.  v.  POLLARD,  94  Va.  146,  64  Am.  St. 

Rep.  715,  26  S.  E.  421. 
Conflict  of  laws. 

Cited  in  App  v.  App,  106  Va.  255,  55  S.  E.  672,  holding  law  of  foreign  state 
where  testator  was  domiciled  and  where  will  was  probated  and  estate  dis- 
tributed, governs  construction  of  will. 

Cited  in  note  (113  Am.  St.  Rep.  870,  871)  on  proof  of  foreign  laws  and  their 
effect. 
—  As  to   contracts. 

Cited  in  Young  v.  Hart,  101  Va.  485,  44  S.  E.  703,  holding  wife  jointly  liable 
with  husband  on  joint  note  made  in  foreign  state,  she  having  received  benefit 
therefrom;  Midland  Sav.  &  L.  Co.  v.  Solomon,  71  Kan.  187,  79  Pac.  1077,  hold- 
ing where  parties  to  contract  expressly  stipulate  that  it  shall  be  governed  by 
laws  of  a  certain  state  the  courts  of  another  state  will  give  effect  to  the  pro- 
vision ;  Rauen  v.  Prudential  Ins.  Co.  129  Iowa,  730,  106  N.  W.  198,  on  what  law- 
governs  validity  and  substance  of  contract. 

Cited  in  footnotes  to  Cravens  v.  New  York  L.  Ins.  Co.  53  L.  R.  A.  305,  which 
holds  life  policies  of  foreign  company  taking  effect  on  delivery  and  collection 
of  premium  governed  by  law  of  state  of  delivery  notwithstanding  provision  in 
policy;  Swing  v.  Munson,  58  L.  R.  A.  223,  which  holds  insurance  contract  valid 
where  made,  not  enforceable  in  state  where  property  located  whose  laws  directly 
violated. 

Cited  in  note    (63  L.  R.  A.  864,  866)    on  conflict  of  laws  as  to  contracts  of 
insurance. 
Sufficiency   of  notice. 

Cited  in  Chesapeake  &  W.  R.  Co.  v.  Washington,  C.  &  St.  L.  R.  Co.  99  Va.  721, 
40  S.  E.  20,  holding  that  if  notice  in  condemnation  proceedings  is  such  that  the 
defendant  cannot  mistake  its  object,  it  is  sufficient;  Security  Loan  &  T.  Co.  v. 
Fields,  110  Va.  830,  67  S.  E.  342,  holding  that  notice  of  motion  for  judgment 
must  set  out  sufficient  to  maintain  the  action;  Mundy  v.  Garland,  112  Va.  74.^ 
72  S.  E.  713,  holding  that  notice  of  motion  to  recover  on  contract  for  payment 
of  money,  which  avers  happening  of  contingencies,  upon  which  payment  became 
due  is  sufficient;  Saunders  v.  Bank  of  Mecklenburg,  112  Va.  455,  71  S.  E.  714, 
holding  that  pleadings  on  motion  for  judgment  for  money  after  notice  are  in- 
formal, and  it  was  not  error  to  refuse  to  instruct  jury  that  terms  of  notice  for 
judgment  were  not  such  as  to  permit  recovery  on  note  given  as  collateral  se- 
curity. 
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!•: ii  tries   in   family   Bible. 

Cited  in  Hall  v.  Cardell,  111  Iowa,  208,  82  N.  W.  503,  holding  leaves  of  family 
Bible  admissible  in  evidence  to  prove  age  of  daughter. 
Declarations    of    insured. 

Cited  in  Taylor  v.  Grand  Lodge,  A.  O.  U.  W.  101  Minn.  76,  11  LJLA.(N.S.) 
97,  118  Am.  St.  Rep.  606,  111  N.  W.  919,  11  Ann.  Cas.  260,  holding  declarations 
of  insured  respecting  his  age  admissible  against  beneficiary  in  action  on  policy 
to  show  false  date  was  given  in  application  for  insurance. 

Cited  in  note    (11  L.R.A.  (N.S.)    95)   on  statements  by  assured  outside  of  ap- 
plication as  evidence  against  beneficiary. 
Effect  of  written  documents  question  for  court. 

Cited  in  Washington  Southern  R.  Co.  v.  Lacey,  94  Va.  466,  26  S.  E.  834,  hold- 
ing instruction  to  jury  as  to  proper  construction  of  city  ordinance  offered  in 
evidence,  proper. 
Exceptions  to  admission  of  evidence. 

Cited  in  Atlantic  &  D.  R.  Co.  v.  Reiger,  95  Va.  422,  28  S.  E.  590,  refusing  to 
review  refusal  of  court  to  permit  question  asked  juror  on  voir  dire  to  be  an- 
swered, bill  of  exceptions  not  showing  what  was  expected  to  be  proved;  Child ress 
v.  Chesapeake  &  0.  R.  Co.  94  Va.  190,  26  S.  E.  424;  Driver  v.  Hartman,  96  Va. 
520,  31  S.  E.  899;  Jackson  v.  Com.  98  Va.  847,  36  S.  E.  487;  Kay  v.  Glade  Creek 
&  R.  R.  Co.  47  W.  Va.  478,  35  S.  E.  973;  Sesler  v.  Rolfe  Coal  &  Coke  Co.  51 
W.  Va.  324,  41  S.  E.  216;  Kimball  v.  Carter,  95  Va.  80,  38  L.R.A.  571,  27  S  E. 
823;  Brock  v.  Bear,  100  Va.  564,  42  S.  E.  307;  Consumers  Ice  Co.  v.  Jennings, 
100  Va.  722,  42  S.  E.  879, — refusing  to  consider  objections  TO  questions,  the  an- 
swers to  which  were  not  given,  or  what  was  intended  to  be  proved  shown;  Clark 
v.  Sleet,  99  Va.  383,  38  S.  E.  183,  holding  it  sufficient  for  appellant  to  show 
court  what  he  expected  or  proposed  to  prove  by  evidence  he  wished  to  offer; 
Williams  v.  Belmont  Coal  &  Coke  Co.  55  W.  Va.  96,  46  S.  E.  802;  State  v. 
Clifford,  59  W.  Va.  11,  52  S.  E.  981;  Richmond  &  P.  Electric  R.  Co.  v.  Rubin, 
102  Va.  819,  47  S.  E.  834;  American  Bonding  &  Trust  Co.  v.  Milstead,  102  Va. 
691,  47  S.  E.  853, — refusing  to  review  refusal  of  trial  court  to  permit  witness  to 
answer  question  where  bill  of  exception  did  not  show  what  was  proposed  to  be 
proved  by  witness. 

Distinguished  in  Mutual  L.  Ins.  Co.  v.  Oliver,  95  Va.  451,  28  S.  E.  594,  holding 
that  bill  of  exceptions  to  exclusion  of  witness  for  incompetency  need  not  state 
what  was  expected  to  be  proved  by  him. 

36  L.  R.  A.  274,  REID  v.  NORFOLK  CITY  R.  CO.  94  Va.  117,  64  Am.  St.  Rep. 

708,  26  S.  E.  428. 
Use  of  streets  by  railroads. 

Cited  in  Richmond  Traction  Co.  v.  Murphy,  98  Va.  106,  34  S.  E.  982,  holding 
consent  of  abutting  owners  not  necessary  to  change  in  location  of  electric  rail- 
way tracks  in  highway;  Birmingham  Traction  Co.  v.  Birmingham  R.  &  Electric 
Co.  119  Ala.  142.  43  L.R.A.  235,  24  So.  502,  holding  construction  and  opera- 
tion of  electric  railway  in  public  street  not  an  additional  servitude;  La  Crosse 
City  R.  Co.  v.  Higbee*  107  Wis.  395,  51  L.R.A.  926,  footnote  p.  923,  83  N.  W. 
701,  holding  electric  street  railroad  pole  in  city  street  not  additional  burden; 
Peck  v.  Schenectady  R.  Co.  170  N.  Y.  311,  63  N.  E.  357  (dissenting  opinion), 
majority  holding  that  operation  of  electric  railway  in  city  street  constitutes  an 
additional  burden;  Bass  v.  Norfolk  R.  &  Light  Co.  100  Va.  5,  40  S.  E.  100. 
holding  that  interest  of  street  railway  in  street  is  mere  rignt  to  use  it  in  com- 

••-',  .a  .a  os  <*•; 


36  L.R.A.  274]  L.  R.  A.  CASES  AS  AUTHORITIES.  1368 

mon  with  public  generally;  Wagner  v.  Bristol  Belt  Line  R.  Co.  108  Va.  599, 
25  L.R.A.(N.S.)  1282,  62  S.  E.  391,  holding  construction  and  operation  of  elec- 
tric railway  in  public  street  not  an  additional  servitude. 

Cited  in  footnotes  to  Zehren  v.  Milwaukee  Electric  R.  &  Light  Co.  41  L.R.A. 
575,  which  holds  electric  passenger  railroad  on  country  highway  additional  bur- 
den; Mordhurst  v.  Fort  Wayne  &  S.  W.  Traction  Co.  66  L.R.A.  105,  which 
holds  operation  of  interurban  railway  by  electric  power  upon  T  rails  through 
city  street  with  authority  to  carry  passengers,  baggage,  mail,  and  light  express 
matter  running  no  more  than  two  cars  in  train  not  an  additional  servitude  on 
street. 

Cited  in  notes  (36  L.R.A.(N.S.)  726)  on  abutter's  right  to  compensation  for 
railroads  in  streets;  (106  Am.  St.  Rep.  245,  259)  on  what  are  additional  servi- 
tudes in  highways. 

36  L.  R.  A.  277,  CAMP  ANA  v.  CALDERHEAD,  17  Mont.  548,  44  Pac.  83. 
Adoption  of  text-booka  (or  public  schools. 

Cited  in  Tanner  v.  Nelson,  25  Utah,  235,  70  Pac.  984,  holding  injunction  prop- 
er remedy  to  prevent  state  superintendent  from  entering  into  contract  with  pub- 
lishing house  for  text-books,  since  action  of  school  superintendents  and  princi- 
pals authorizing  contract,  under  statute,  is  not  judicial. 

Cited   in  footnote  to  Leeper  v.  State,  48  L.R.A.   167,   which   sustains  statute 
for  selection   of  all  school  text-books  by  commission,  and   purchase   from  low- 
est bidder. 
Monopolies. 

Cited  in  note  (53  L.R.A.  764)  on  constitutionality  of  statute  attempting  to 
grant  monopoly. 

36  L.  R.  A.  282,  CARTER  v.  McCLURE,  98  Tenn.  109,  60  Am.  St.  Rep.  842,  38 

S.   W.   585. 
Partnership  contracta. 

Cited  in  Moore  v.  May,  117  Wis.  205,  94  N.  W.  45,  holding  members  of 
partnership  under  articles  of  copartnership  known  as  the  "Farmers'  Union"  lia- 
ble for  money  borrowed  although,  after  signing  articles  and  before  debt  incurred, 
some  of  the  members  withdrew  and  others  died. 

Cited  in  footnotes  to  Shrum  v.  Simpson,  49  L.  R.  A.  792,  which  holds  no  part- 
nership created  by  contract  for  working  farm  and  dividing  proceeds;  Brandon 
v.  Connor,  63  L.  R.  A.  260,  which  holds  partnership  as  to  third  persons  con- 
stituted by  agreement  between  contractor  for  grading  railroad  and  one  furnish- 
ing mules  and  harness,  that  latter  should  have  half  of  net  profits. 

Cited  in  notes   (18  L.R.A.  (N.S.)    1095)   on  effect  of  agreement  to  share  profits 
to  create   partnership;     (68   Am.   St.   Rep.   863)    on   unincorporated   joint   stock 
companies  as  partnerships;    (115  Am.  St.  Rep.  401)   on  what  constitutes  a  part- 
nership. 
Dissolution    of    partnerabip. 

Cited  in  note  (69  Am.  St.  Rep.  411,  417)  on  grounds  for  dissolution  of  part- 
nership. 

36   L.   R.  A.   285,   ARBUCKLE   BROS.   v.   KIRKPATRICK,   98   Tenn.   221,   60 
Am.  St.  Rep.  854,  39  S.  W.  3. 

Construction    of    contracta. 

Cited  in  Arbuckle  Bros.  v.  Gates,  95  Va.  808,  30  S.  E.  496 ;  Snelling  v.  Arbuckle 
Bros.  104  Ga.  374,  30  S.  E.  863,  construing  contract  identical  with  that  in  cited 
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case  as  contract  of  sale;  Williams  v.  Drummond  Tobacco  Co.  17  Tex.  Civ.  App. 
640,  44  S.  W.  185,  holding  contract  in  terms  called  one  of  agency,  contract  of 
sale,  where  consignee  became  absolutely  bound  to  pay  in  full  for  every  shipment 
without  right  to  return  goods:  Coweta  Fertilizer  Co.  v.  Brown,  89  C.  C.  A. 
612,  163  Fed.  165,  holding  contract  providing  fertilizer  furnished  to  purchaser 
should  remain  property  of  seller  until  sold  again  and  that  proceeds  of  sale 
should  be  trust  fund  for  him  until  fully  paid,  a  sale;  Dr.  Miles  Medical  Co.  v. 
John  D.  Park  &  Sons  Co.  90  C.  C.  A.  579,  164  Fed.  805,  holding  contract  where- 
by manufacturer  furnishes  jobber  with  article  providing  title  to  same  shall 
remain  in'  manufacturer  until  sold  again  and  obligating  jobber  to  pay  a  fixed 
price  without  right  to  return  article,  a  sale;  Bush  v.  Export  Storage  Co.  136 
Fed.  940,  holding  contract  whereby  equipment  was  furnished  car  builder  by 
purchaser  and  bills  therefor  sent  to  him  which  he  pledged  as  collateral  security 
for  loans,  sales  and  not  bailments;  Kimball  Co.  v.  First  Nat.  Bank,  1  Tenn. 
Ch.  App.  528,  holding  contract  providing  for  sale  of  pianos  by  consignee,  title 
to  remain  in  consignor  until  notes  given  therefor  payable  to  consignor  are  paid, 
pianos  not  sold  to  be  held  subject  to  his  orders,  and  all  sales  subject  to  his 
approval,  consignee  to  make  monthly  report,  one  of  agency. 

Cited  in  footnotes  to  Sattler  v.  Hallock,  46  L.  R.  A.  679,  which  holds  bail- 
ment, not  sale,  created  by  contract  under  which  farmers  deliver  produce  at  fac- 
tory for  manufacture  and  division  of  proceeds;  Romeo  v.  Martucci,  47  L.  R.  A. 
601,  which  denies  consignee's  power  to  pass  title  to  goods  sold  as  part  of  his 
entire  business  on  day  received. 

Cited  in  note  (39  L.R.A.  (N.S.)  621)  as  to  when  title  passes  under  consign- 
ment for  sale  with  provision  in  effect  that  consignee  purchase  balance  of 
consignment. 

Distinguished  in  Re  Taft,  66  C.  C.  A.  385,  133  Fed.  514,  holding  custom  of 
commission  men  to  assume  risks  of  payment  by  purchasers  does  not  make  them 
buyers. 

Trusts. 

Cited  in  McClung  v.  Colwell,  107  Tenn.  601,  89  Am.  St.  Rep.  961,  64  S.  W. 
890.  holding  that  where  shares  of  stock  are  assigned,  a  trust  therein  will  result 
in  favor  of  one  advancing  consideration  for  transfer  in  whole  or  in  part;  Re  Mul- 
ligan, 116  Fed.  718,  denying  lien  of  cestui  que  trust  on  funds  of  trustee's  estate, 
where  misappropriated  trust  funds  were  not  traceable;  Crawford  County  v. 
Strawn,  15  L.R.A.  (N.S.)  1107,  84  C.  C.  A.  553,  157  Fed.  54,  on  the  recovery  of 
particular  funds  from  trustee  to  the  extent  that  they  may  be  traced  and  identi- 
fied. 

36  L.  R.  A.  293,  SHIELDS  v.  DURHAM,  118  N.  C.  450,  24  S.  E.  794. 
Xotice   or   demand  before   -nit. 

Cited  in  Neal  v.  Marion,  126  N.  C.  415,  35  S.  E.  812;  Sheldon  v.  Asheville,  119 
N.  C.  610,  25  S.  E.  781;  Frisby  v.  Marshall,  119  N.  C.  571,  26  S.  E.  251,  — hold- 
ing that  claim  against  municipality  for  damages  need  not  be  presented  for 
audit  before  suit  thereon;  Nicholson  v.  Dare  County,  121  N.  C.  28,  27  S.  E.  996, 
denying  necessity  of  notice  before  bringing  of  action  for  mandamus  to  compel 
municipality  to  pay  judgment;  Condon  v.  Chicago,  249  111.  600,  94  N.  E.  976, 
holding  that  statute  requiring  notice  to  city  of  personal  injury  applies  to  injury 
of  servant. 
Maintenance  of  municipal  lockup. 

Cited  in  Wilcox  v.  Rochester,  190  N.  Y.  145,  17  L.R.A.(N.S.)    745,  82  X.  E. 
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1119,  13  Ann.  Gas.  759,  on  whether  maintenance  of  jail  by  city  a  municipal  func- 
tion. 
Conditions  affecting  health   of  prisoners. 

Cited  in  Levin  v.  Burlington,  129  N.  C.  188,  55  L.  R.  A.  398,  39  S.  E.  822, 
denying  liability  of  city  for  exposure  to  smallpox  of  person  under  arrest;  Coley 
v.  Statesville,  121  N.  C.  317,  28  S.  E.  482,  holding  municipality  furnishing  rea- 
sonably safe  and  comfortable  prison  quarters,  not  liable  for  negligence  of  its 
officers  in  use  thereof. 

Cited  in  footnotes  to  Re  Ward,  47  L.  R.  A.  466,  which  holds  bail  pending  ap- 
peal allowable,  because  of  extraordinary  circumstances,  where  evidence  shows 
danger  to  prisoner's  health  would  probably  prove  fatal;  Gray  v.  Griffin,  51  L. 
R.  A.  131,  which  denies  city's  liability  for  injury  to  prisoner's  health  from 
unfit  condition  of  city  guardhouse;  Little  v.  Holyoke,  52  L.R.A.  417,  which 
holds  city  liable  for  failure  to  properly  light  city  hall  rented  for  entertainment. 

Cited  in  note    (2  L.R.A.  (N.S.)   96)    on  liability  of  county  or  municipality  for 
injuries  received  by  confinement  in  unfit  prison. 
Liability   of   municipality    for   torts. 

Cited  in  footnotes  to  Fox  v.  Philadelphia,  65  L.R.A.  214,  which  holds  city 
liable  for  injuries  due  to  negligence  of  operator  of  elevator  in  public  building, 
although  he  was  employed  by  a  legislative  commission;  Kelly  v.  Boston,  66 
L.R.A.  429,  which  holds  portion  of  city  building  devoted  to  housing  of  executive 
departments  which  collect  money  for  city  within  rule  that  city  is  not  liable  for 
negligence  of  those  to  whom  are  entrusted  care  and  custody  of  building  used 
exclusively  for  performance  of  municipal  duties. 

Cited  in  notes  (39  L.R.A.  62)  on  liabilities  of  counties  in  actions  for  torts 
and  negligence;  (25  L.R.A. (N.S.)  94)  on  liability  of  municipality  for  tort  in 
connection  with  buildings  used  by  it. 

36  L.  R.  A.  296,  MARCUM  v.  BALLOT  COMRS.  42  W.  Va.  263,  26  S.  E.  281. 
Mandamus  and  certiorari. 

Cited  in  Harmison  v.  Ballot  Comrs.  45  W.  Va.  181,  42  L.  R.  A.  592,  31  S. 
E.  394,  upholding  power  of  courts  in  mandamus  proceeding,  to  declare  act  ap- 
portioning delegates  for  house  of  delegates,  unconstitutional;  Hebb  v.  Cayton, 
4-")  W.  Va.  579.  32  S.  E.  187.  holding  that  board  of  canvassers  may  be  compelled 
by  mandamus  to  recount  ballots  in  contest  between  competing  candidates;  Dent 
v.  Taylor  County,  45  W.  Va.  756,  32  S.  E.  250,  holding  that  disagreeing  election 
canvasser  cannot  be  compelled  by  mandamus  to  certify  result  of  recount  of  bal- 
lots found  by  another  canvasser;  Dunlevy  v.  County  Court,  47  W.  Va.  518. 
35  S.  E.  956,  holding  that  certiorari  may  be  resorted  to  in  order  to  review  ac- 
tion of  election  officers  erroneously  assuming  to  exercise  judicial  functions; 
Koonce  v.  Doolittle,  48  W.  Va.  595,  37  S.  E.  644.  granting  peremptory  mandamus 
to  compel  circuit  judge  to  carry  out  mandate  of  supreme  court  of  appeals;  Mor- 
ris v.  Board  of  Canvassers,  49  W.  Va.  264,  38  S.  E.  500.  raising,  but  not  de- 
ciding, question  whether  mandamus  or  certiorari  proper  remedy  applicable  to  acts 
of  election  officers  erroneously  performing  their  duties  after  election;  Daniel 
v.  Simms,  49  W.  Va.  574,  39  S.  E.  690,  holding  that  board  of  canvassers,  ad- 
journing without  legally  performing  its  duties,  may  be  compelled  by  mand-nnus 
to  reconvene  and  correct  errors;  Gibson  County  v.  State,  148  Ind.  680,  48  N.  K. 
226,  holding  that  board  of  election  commissioners  may  be  compelled  by  mandate 
to  print  tickets  as  certified  to  by  proper  parties;  State  ex  rel.  North  &  South 
R.  Co.  v.  Meier,  143  Mo.  448,  45  S.  W.  306,  ordering  writ  of  peremptory  manda- 
mus to  compel  president  of  common  council  of  St.  Louis  to  sign  bill  properly 
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passed  by  council;  Kirkpatrick  v.  Deegans,  53  W.  Va.  277,  44  S.  E.  465,  allow- 
ing application  for  mandamus  to  compel  canvassers  to  reject  certain  ballots,  to 
be  made  to  supreme  court  of  appeals  in  first  instance;  Vincent  v.  Ellis,  116  Iowa, 
614,  88  N.  W.  836,  holding  that  mandamus  will  not  lie  to  compel  county  auditor 
to  award  contract;  Stephens  v.  Jones,  24  S.  D.  102,  123  N.  W.  705,  holding  that 
duty  of  county  commissioners  and  county  superintendent  of  schools  to  consoli- 
date school  districts  on  receipt  of  proper  petition,  is  ministerial  and  may  be 
enforced  by  mandamus;  Boggess  v.  Buxton,  67  W.  Va.  683,  —  L.R.A. (N.S.) 
— ,  69  S.  E.  367,  2]  Ann.  Cas.  289,  holding  that  section  89  of  chapter  3  of  the 
Code  (1906)  is  not  contrary  to  constitution,  art.  VIII,  section  3,  in  giving 
supreme  court  of  appeals  jurisdiction  by  mandamus  to  compel  election  officers 
to  perform  their  duties ;  Kump  v.  McDonald,  64  W.  Va.  326,  61  S.  E.  908,  holding 
mandamus  will  not  issue  to  compel  canvassing  board  of  political  party  in 
primary  election  to  declare  a  certain  person  elected  when  a  recount  is  being 
made:  Fleshman  v.  McWhorter,  54  W.  Va.  164,  46  S.  E.  116,  holding  mandamus 
will  not  issue  at  instance  of  suitor  to  have  decision  against  him  reviewed; 
County  Ct.  v.  Holt,  61  W.  Va.  156,  56  S.  E.  205,  holding  mandamus  will  not. 
issue  to  compel  circuit  court  to  reinstate  appeal  and  proceed  with  a  case; 
Stanton  v.  Wolmesdorff,  55  W.  Va.  602,  47  S.  E.  245,  holding  mandamus  will 
lie  to  compel  city  council  to  count  a  particular  ballot  for  a  particular  candi- 
date; State  v.  Malheur  County  Ct.  54  Or.  266,  103  Pac.  446  (dissenting  opin- 
ion), on  whether  mandamus  will  issue  to  require  performance  of  act  of  quasi 
judicial  nature. 

Cited  in  note  (125  Am.  St.  Rep.  499,  502,  517)  on  duties,  performance  of 
vhkh  may  be  compelled  by  mandamus. 

36  L.  R.  A.  300,  STURMER  v.  COUNTY  COURT,  42  W.  Va.  724,  26  S.  E.  532. 
Pavement  of  streets  in  municipalities. 

Cited  in  Riddle  v.  Charlestown,  43  W.  Va.  799,  28  S.  E.  831,  refusing  to  en- 
join municipality  from  laying  pavement  and  levying  assessment  for  same  against 
lot  owner. 
Protection   of   public   parks. 

Cited  in  footnotes  to  Davenport  v.  Buffington,  46  L.  R.  A.  377,  which  holds 
municipality  estopped  to  revoke  dedication  of  public  park  after  property  rights 
acquired  in  reliance  thereon ;  Douglass  v.  Montgomery,  43  L.  R.  A.  376,  which 
denies  city's  power  to  grant  right  to  lay  railroad  across  public  park  and  then 
abandon  it  and  confirm  reversioner's  title;  Riverside  v.  Maclean,  66  L.R.A. 
288,  which  denies  right  to  devote  to  establishment  of  public  highway  portion 
of  tract  of  land  dedicated  for  public  park  where  result  will  be  to  cut  the  tract 
into  small  parcels  and  destroy  their  utility  for  the  original  purpose  intended. 

Distinguished  in  Wilkins  v.  Chicago,  St.  L.  &  N.  0.  R.  Co.  110  Tenn.  450,  75 
S.  W.  1026,  holding  by  reason  of  stare  decisis,  court  of  equity  will  not  enjoin 
lease  to  railroad  company  of  land  originally  conveyed  to  city  for  a  public 
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promenade  at  suit  of  abutting  owners. 
Dedication. 

Cited  in  Deepwater  R.  Co.  v.  Honalcer,  66  W.  Va.  144,  27  L.R.A.(N.S.)  393. 
66  S.  E.  104,  on  validity  of  oral  dedication  of  land  to  religious  sect  as  common 
law  dedication;  Harper's  Ferry  v.  Kaplon,  58  W.  Va.  486,  52  S.  E.  492,  holding 
erection  of  wall  and  grading  of  street  by  public  authority  sufficient  to  imply 
acceptance  of  dedication  of  land. 
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36  L.  R.  A.  305,  STATE  v.  SHEPPARD,  64  Minn.  287,  67  N.  W.  62. 
Reasonableness  of  municipal  ordinances. 

Cited  in  State  v.  Barge,  82  Minn.  259,  53  L.  R.  A.  431,  84  N.  W.  911,  uphold- 
ing ordinance  prohibiting  maintenance  of  stalls  and  booths  in  saloons;  Ex  parte 
Wygant,  39  Or.  436,  54  L.  R.  A.  639,  87  Am.  St.  Rep.  673,  68  Pac.  867,  hold- 
ing ordinance  prohibiting  burials  in  parts  of  city  distant  from  inhabitants  or 
public  thoroughfare,  unreasonable;  Kansas  City  v.  McDonald,  60  Kan.  484, 
45  L.  R.  A.  431,  57  Pac.  123,  holding  ordinance  limiting  speed  of  driving  in 
city  streets  unreasonable  when  applied  to  fire  department;  Ex  parte  Snowden, 
12  Cal.  App.  527,  107  Pac.  724,  holding  that  traffic  ordinance  is  not  invalid 
because  it  makes  speed  limitations  inapplicable  to  fire  and  police  vehicles;  C. 
Beck  Co.  v.  Milwaukee,  139  Wis.  349,  131  Am.  St.  Rep.  1061,  120  N.  W.  293, 
holding  that  ordinance  which  prohibits  removal  of  sand  or  earth  from  beach 
is  not  unreasonable  because  taking  handful  of  sand  would  violate  it. 

Cited  in  footnotes  to  State  v.  Boardman,  46  L.  R.  A.  750,  which  holds  void, 
ordinance  setting  apart  one  side  of  street  for  heavily  loaded  vehicles;  State  v. 
Rohart,  54  L.  R.  A.  947,  which  holds  void,  ordinance  excluding  heavily  loaded 
vehicle  with  narrow  tires  from  parkway;  Com.  v.  Crowinshield,  68  L.R.A.  245, 
which  sustains  rule  limiting  to  eight  miles  an  hour  the  speed  of  vehicles  in 
streets  under  control  of  park  commissioners. 

Cited  in  notes    (39  L.R.A.  678)    on  municipal  power  over  nuisances  affecting 
highways  and  waters;    (31  L.R.A. (N.S.)    683)    on  validity  of  statutes  or  ordi- 
nances regulating  horsedrawn  vehicles  in  city  streets. 
Boards   of   underwriters. 

Distinguished  in  Childs  ex  rel.  Smith  v.  Firemen's  Ins.  Co.  66  Minn.  400,  35 
L.  R.  A.   102,  69  N.  W.  141,  holding  organizations  composed  of  persons  not  en- 
gaged in  fire  insurance  business  not  boards  of  fire  underwriters  within  meaning 
of   "salvage   corps   legislation." 
Contributory  negligence. 

Cited  in  Warren  v.  Mendenhall,  77  Minn.  152,  79  N.  W.  661,  holding  question 
of  contributory  negligence  of  fireman  injured  in  collision  with  street  car  on  way 
to  fire,  for  jury. 

36  L.  R.  A.  308,  KENNEDY  v.  FIRST  NAT.  BANK,  107  Ala.  170,  18  So.  396, 

113  Ala.  280,  21   So.  387. 
Homestead  exemptions. 

Cited  in  First  Nat.  Bank  v.  Browne,  128  Ala.  560,  86  Am.  St.  Rep.  156,  29 
So.  552,  and  Cox  v.  Birmingham  Dry  Goods  Co.  125  Ala.  324,  82  Am.  St.  Rep. 
238,  28  So.  456,  holding  conveyance  by  debtor  of  homestead  not  fraudulent  as  to 
creditors;  Steiner  Bros.  v.  Berney,  130  Ala.  292,  30  So.  570,  holding  that  where 
debtor's  interest  in  homestead  property  is  sold,  $2,000  of  proceeds  are  exempt; 
Yates  v.  Adams.  119  Ala.  247,  72  Am.  St.  Rep.  910,  24  So.  547  (dissenting  opin- 
ion), majority  upholding  homestead  exemption  in  proceeds  of  property  conveyed, 
although  grantor  had  no  homestead  interest  in  such  property;  Hunter  v.  Griffith, 
12  Okla.  448,  72  Pac.  361,  holding  exempt,  homestead  purchased  with  proceeds 
of  life  insurance  policy,  although  title  conveyed  to  third  person  for  benefit  of 
head  of  family;  Cowan  v.  Burchfield,  180  Fed.  617,  holding  sale  of  homestead 
by  one  about  to  become  bankrupt  not  a  fraud  on  creditors:  Gibson  v.  Barrett. 
75  Ark.  206,  87  S.  W.  435,  holding  creditors  of  married  woman  cannot  set  aside 
sale  of  homestead  by  her  to  her  husband  and  child  as  fraudulent. 

Cited  in  footnote  to  Re  Tollett,  54  L.  R.  A.  222,  which  sustains  right  of  in- 
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solvent  to  have  homestead  set  off  to  himself  in  bankruptcy  proceedings,  though 

all  land  previously  conveyed  for  benefit  of  wife. 

Estoppel  of  execution  creditor  to  deny  debtor'*  interest  in  property. 

Cited  in  Boylston  v.  Ranklin,  114  Ala.  412,  62  Am.  St.  Rep.  Ill,  21  So.  995, 
holding  levy  of  execution  an  assertion  that  defendant  has  interest  in  property 
subject  to  levy,  which  plaintiff  cannot  gainsay. 
Effect   of   setting"   aside   of   conveyance. 

Cited  in  Re  Lingafelter,  32  L.R.A.(N.S.)  116,  104  C.  C.  A.  38,  181  Fed.  32, 
holding  that  wife's  dower  is  not  barred  by  deed  of  herself  and  husband,  which 
has  been  set  aside  because  of  preference  under  bankruptcy  act. 

36  L.  R.  A.  335,  FEDER  v.  ERV1N  (Tenn.  Ch.  App.)   38  S.  W.  446. 
Privileged    communications    between    attorney    and    client. 

Cited  in  footnotes  to  Bruley  v.  Garvin,  48  L.  R.  A.  839,  which  holds  conversa- 
tion in  reference  to  lawsuit  with  attorney,  although  without  retainer  or  payment 
of  fee,  privileged;  Koeber  v.  Somers,  52  L.  R.  A.  512,  which  holds  conversation 
authorizing  attorney  to  compromise  action  not  privileged. 
Preference   of   creditors. 

Cited  in  note  (37  L.  R.  A.  489)  on  effect  of  insolvency  statutes  on  mortgage  or 
sale  preferring  creditors. 
Transfers    fraudulent   as   to    creditors. 

Cited  in  McCauley  v.  Shockey,  105  Md.  646,  66  Atl.  625,  holding  that  deed 
is  fraudulent  as  to  creditors  although  fair  price  was  paid  where  grantee  knew 
of  grantor's  fraudulent  purpose  and  accepted  transfer  with  intent  to  aid  in  de- 
frauding creditors;  Re  A.  L.  Robertshaw  Mfg.  Co.  133  Fed.  561,  holding  that 
where  debtor  in  failing  circumstances  transferred  his  property  to  corporation 
formed  for  purpose  of  operating  same  at  instance  of  creditors,  and  thereafter 
corporation  was  declared  bankrupt,  transfer  was  not  in  fraud  of  bankrupt  law. 

Cited  in  note  (21  L.R.A.(N.S.)  222)  on  taking  excessive  amount  of  property 
in  payment  of  claim  as  fraud  against  other  creditors. 

36  L.  R.  A.  367,  ADA  COUNTY  v.  BULLEN  BRIDGE  CO.  5  Idaho,  79,  47  Pac. 
818. 

Followed  on  same  state  of  facts  in  5  Idaho,  99,  47  Pac.  818,  and  Ada  County  v. 
First  Nat.  Bank,  5  Idaho,  197,  47  Pac.  1100. 
Jurisdiction   of  eanity   to   cancel   contract. 

Cited  in  Seymour  Water  Co.  v.  Seymour,  163  Ind.  127,  70  N.  E.  514,  holding 
court  of  equity  will  not  decree  cancelation  of  contract  where  no  reason  shown 
for  equitable  interference  nor  lack  of  adequate  remedy  at  law. 
Remedy  of  county  against   illegal  warrants. 

Cited  in  McNutt  v.  Lemhi  County,  12  Idaho,  70,  84  Pac.  1054,  holding  that 
section  1776  of  Revised  Statutes  does  not  contemplate  county  itself  as  munici- 
pality taking  appeal  from  order  of  its  own  board  of  commissioners. 

36  L.  R.  A.  374,  HOME  INS.  CO.  v.  MENDENHALL,  164  111.  458,  45  N.  E.  1078. 
Actions  on  insurance  policies. 

Cited  in  footnotes  to  Henderson  Trust  Co.  v.  Stuart,  48  L.  R.  A.  49,  which  holds 
executor  liable  for  loss  of  insurance  from  failure  to  apply  for  extension  of  vacancy 
permit:  Home  Ins.  Co.  v.  Hancock,  52  L.  R.  A.  665,  which  holds  house  not 
vacant  because  custodian  has  access  to  only  one  room;  German  Ins.  Co.  v.  Rus- 
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sell,  58  L.  R.  A.  234,  which  holds  policy  absolutely  forfeited  by  premises  remain- 
ing vacant  time  specified  in  policy. 

Cited  in  notes   (44  L.  R,  A.  859)   on  conclusiveness  of  proof  of  loss  as  against 
insured  or  his  beneficiaries;    (52  L.  R.  A.  331)   on  time  when  insurable  interest 
must  exist  under  fire  policies. 
Knowledge  of  agent  as  binding  on  insurance  company. 

Cited  in  Fireman's  Ins.  Co.  v.  Horton,  170  111.  261,  48  N.  E.  955,  holding 
that  notice  to  an  agent  of  an  insurance  company  of  facts  which  might  other- 
wise avoid  policy,  notice  to  company;  Rockford  Ins.  Co.  v.  Cline,  72  111.  App. 
497,  holding  policy  not  rendered  void  by  false  statement  in  application  as  to 
other  insurance,  where  agent  has  knowledge  of  facts;  Royal  Neighbors  v. 
Boman,  75  111.  App.  570,  holding  insurance  company  bound  by  acts  of  agent 
within  scope  of  apparent  authority;  Danvers  Mut.  F.  Ins.  Co.  v.  Schertz,  95 
111.  App.  658,  holding  insurance  company  estopped  from  taking  advantage  of 
clause  in  policy  relating  to  ownership  of  insured  property  where  agent  had 
knowledge  of  facts;  Provident  Sav.  Life  Assur.  Soc.  v.  Cannon,  201  111.  -2i>-2.  t.O 
N.  E.  388,  holding  insurer  estopped  from  forfeiting  policy  for  causes  within 
knowledge  of  his  agent;  Kidder  v.  Supreme  Assembly,  A.  S.  E.  154  111.  App. 
491,  holding  that  if  officers  of  subordinate  lodge  had  knowledge  of  physical 
condition  of  applicant  for  membership  supreme  lodge  is  charged  with  like 
knowledge;  Merchants'  Mut.  F.  Ins.  Co.  v.  Harris,  51  Colo.  113,  116  Pac.  143, 
holding  that  conditions  known  to  agent  and  by  which  policy  is  made  void  from 
beginning,  are  waived;  Mystic  Workers  v.  Troutman,  113  111.  App.  88.  holding 
notice  to  medical  examiner  of  ailments  of  insured  is  notice  to  insurance  com- 
pany; Parsons  v.  Lane  (Re  Millers'  &  Mfrs.  Ins.  Co.)  97  Minn.  107,  4  L.R.A. 
(N.S.)  236,  106  N.  W.  485,  7  Ann.  Cas.  1144,  on  whether  insurance  company 
bound  by  knowledge  of  its  agent;  Gray  v.  Merchants'  Ins.  Co.  125  111.  App.  373, 
holding  acts  of  adjuster  as  to  loss  intended  to  be  covered  by  policy  of  insur- 
ance are  binding  on  insurer. 

Cited  in  note    (16  L.R.A. (N.S.)    1236)    on  estoppel  to  forfeit  policy  by  fraud 
or  mistake  of  agent  preparing  application. 
Questions   for  jury. 

Cited  in  Miller  v.  Fireman's  Fund  Ins.  Co.  6  Cal.  App.  398,  92  Pac.  332,  on 
whether  a  false  statement  was  made  by  insured  being  a  question  for  the  jury. 
Insnrable  interest. 

Cited  in  Downs  v.  Michigan   Commercial  Ins.  Co.  157   111.  App.  37,  holding 
that  party  in  possession  under  bond  for  deed  has  insurable  interest. 
Vacancy  of  insured  property. 

Cited  in  footnote  to  Brehm  Lumber  Co.  v.  Svea  Ins.  Co.  68  L.R.A.  110,  which 
holds   policy   on   shingle  mill   and   dry  kiln   in   close   proximity   divisible   as   to 
amounts  of  indemnity  and  avoided  in  entirety  by  shutting  down  of  mill  without 
permission,  though  shingles  are  still  transferred  into  and  out  of  the  kiln. 
Effect   of   false  swearing  as   to   title   of  assured. 

Cited  in  note  (32  L.R.A. (N.S.)  457)  on  effect  of  false  swearing  in  proofs  of 
loss  as  to  title  of  assured. 

36  L.  R.  A.  379,  TUDOR  v.  CHICAGO  &  S.  S.  RAPID  TRANSIT  R.  CO.  164 

111.  73,  46  N.  E.  446. 
Ordinance    limiting    rights    of    public    service    corporation. 

Cited  in  Peabody  Coal  Co.  v.  Northwestern  Elev.  R.  Co.  230  111.  220,  82  N.  E. 
573,  holding  that  by  accepting  an  ordinance  requiring  elevated  railway  com- 
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pany    to   give    specified    clearance    in    crossing   over    steam   railway    tracks    the 
company  is  precluded  from  acquiring  by  eminent  domain  the  right  to  cross  at 
a  less  elevation. 
Prior    laws    as    affected    by    Code. 

Cited  in  Palatine  Ins.  Co.  v.  Northern  P.  R.  Co.  34  Mont.  275,  85  Pac.  1032, 
9  Ann.  Cas.  579,  holding  code  not  an  amendment  of  prior  session  laws  men- 
tioned therein  as  "continued  in  operation." 

36  L.  R.  A.  382,  LEAVITT  v.  BANGOR  &  A.  R.  CO.  89  Me.  509,  36  Atl.  998. 
Liability  to,  or  for  negligence  of,  third   persons. 

Cited  in  Whitmore  v.  Orono  Pulp  &  Paper  Co.  91  Me.  308,  40  L.  R.  A.  380, 
64  Am.  St.  Rep.  229,  39  Atl.  1032,  denying  liability  of  lessor  for  injury  to  em- 
ployee of  lessee  due  to  explosion  of  defective  digester;  Boardman  v.  Creighton, 
95  Me.  161.  49  Atl.  663,  holding  quarry  owners  not  liable  for  negligent  killing 
of  employee  of  independent  contractor;  Stone  v.  Boston  &  A.  R.  Co.  171  Mass. 

540.  41  L.  R.  A.  797,  51  N.  E.  1,  denying  liability  of  railroad  company  for  loss 
of  building  by  fire  caused  by  negligent  act  of  stranger  igniting  oil   stored  on 
platform;   Wilbur  v.  White,  98  Me.   194,  56  Atl.  657,  holding  owner  not  liable 
for  injury  due  to  act  of  independent  contractor  in  leaving  chain  stretched  across 

(highway,  after  removal  of  building;  Hoff  v.  Shockley,  122  Iowa,  725,  64  L.  R.  A. 

541,  footnote  p.  538,  101  Am.  St.  Rep.  289,  98  N.  W.  573,  holding  property  own- 
er not   liable   for  injuries  to  traveler  by  obstructions  placed  in  street  without 
danger   signals   by   independent  contractor   for   construction   of   building. 

Cited  in  footnotes  to  Thompson  v.  Lowell,  L.  &  H.  Street  R.  Co.  40  L.  R.  A. 
345,  which  holds  street  railway  company  liable  for  injury  to  spectator  at  free 
exhibition  of  markmanship  given  by  independent  contractor  on  company's 
grounds;  Boomer  v.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  liability  for 
injury  by  fall  of  bricks  through  negligence  of  independent  contractor  repairing 
chimney;  Uppington  v.  New  York,  53  L.  R.  A.  551,  which  denies  city's  liability 
for  negligence  of  independent  contractor,  because  power  of  inspection  reserved  in 
contract;  Hoff  v.  Shockley,  64  L.R.A.  538,  which  holds  property  owner  not 
liable  for  injuries  to  traveler  due  to  obstructions  placed  by  an  independent 
contractor  in  front  of  his  property  without  danger  signals. 

Cited  in  notes  (65  L.R.A.  462,  505)  as  to  who  are  independent  contractors; 
(65  L.R.A.  642)  on  general  rules  as  to  absence  of  liability  of  employer  for 
torts  of  independent  contractor;  (66  L.R.A.  134)  on  liability  for  acts  of  inde- 
pendent contractor  where  injuries  result  from  nonperformance  of  absolute  duties 
of  employer;  (76  Am.  St.  Rep.  411,  412,  413)  on  liability  for  negligence  and 
torts  of  independent  contractors. 

36  L.  R.  A.  385,  THORINGTON  v.  THORINGTON,  111  Ala.  237,  20  So.  407. 
Vested  remainders. 

Cited  in  Thorington  v.  Hall,  111  Ala.  330,  56  Am.  St.  Rep.  54,  21  So.  335, 
holding  devise  over  to  specified  children  or  survivors  after  expiration  of  life  es- 
tate, without  exercise  of  power  of  appointment  by  life  tenant,  vests  estate  in  re- 
maindermen subject  to  be  devested  by  death  or  appointment. 

Cited  in  footnote  to  Bowen  v.  Hackney,  67  L.R.A.  441,  which  holds  that  no 
estate  vests  in  children  until  widow's  death  under  will  giving  life  estate  to 
widow  and  providing  that  at  her  death  that  given  to  her  for  life  shall  be  equally 
divided  among  all  the  children,  the  representatives  of  those  having  died  to 
stand  in  place  of  ancestors. 
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36  L.  R.  A.  393,  PEABODY  HEIGHTS  CO.  v.  WILLSON,  82  Md.  186,  32  AtL 

386,  1077. 
Restriction*  a*  to  nse  of  property. 

Cited  in  Sullivan  v.  Kohlenberg,  31  Ind.  App.  217,  67  N.  E.  541,  holding  cove- 
nant not  to  sell  liquor  on  premises  conveyed  nor  to  convey  same  without  such  re- 
strictive clause,  enforceable  against  subsequent  grantee;  Foreman  v.  Sadler,  114 
Md.  577,  80  Atl.  298,  to  the  point  that  restrictive  covenants  are  enforceable 
where  there  is  proof  of  general  plan  for  improvement  of  property,  and  where 
purchaser  has  bought  in  reference  to  such  plan;  Boyden  v.  Roberts,  131  Wis. 
670,  111  N.  W.  701,  holding  an  agreement  made  binding  upon  heirs  and  assigns 
and  executed  at  same  time  as  deed  creates  an  equitable  servitude  which  runs 
with  the  land;  Davidson  v.  Western  Maryland  R.  Co.  187  Md.  89,  14  L.R.A. 
(N.S.)  813,  126  Am.  St.  Rep.  337,  68  Atl.  301,  15  Ann.  Cas.  678,  on  reservations 
in  conveyances  of  land  which  are  binding  upon  subsequent  takers. 

Cited  in  footnotes  to  Houston  v.  Zahm,  65  L.R.A.  799,  which  holds  that  ease- 
ment of  way  cannot  be  imposed  on  land  by  one  who  has  not  at  the  time  acquired 
title  thereto,  although  he  undertakes  to  do  so  as  part  of  the  consideration  of 
another  tract  conveyed  to  him;  Welch  v.  Austin,  68  L.R.A.  189,  which  holds 
that  provision  in  deed  that  the  building  to  be  erected  on  the  granted  premises 
shall  correspond  to  building  on  adjoining  property  cannot  prolong  duration  of 
restriction  beyond  existence  of  house  so  built. 

Cited  in  notes  (37  L.R.A. (N.S.)  27)  as  to  who  may  enforce  restrictive  cove- 
nant or  agreement;  (82  Am.  St.  Rep.  683)  on  what  covenants  run  with  the 
land;  (95  Am.  St.  Rep.  215)  on  validity  of  conditions  and  restrictions  in  deed. 
Dedication  of  streets. 

Cited  in  Story  v.  Ulman,  88  Md.  247,  41  Atl.  120,  holding  implied  dedication  of 
street  by  deed  of  lot  to  line  thereof  revoked  by  vesting  in  grantee  of  fee  of  such 
street  before  accepted  or  used  by  public. 
Appnrtenant   easements. 

Cited  in  footnote  to  Clapp  v.  Wilder,  50  L.  R.  A.  120,  which  holds  condition  in 
grantor's  favor  not  easement  appurtenant  to  premises  retained,  created  by  con- 
dition in  deed  against  erecting  building  nearer  street  than  existing  one. 
Specific    performance. 

Cited  in  Shea  v.  Evans,  109  Md.  234,  72  Atl.  600,  holding  specific  perform- 
ance of  contract  to  purchase  land  will  not  lie  where  vendor  does  not  inform 
purchaser  of  building  restrictions  affecting  value. 

36  L.  R,  A.  402,  BERNHARDT  v.  BROWN,  118  N.  C.  700,  24  S.  E.  527,  715. 

Report  of  second  appeal  in  122  N.  C.  590,  65  Am.  St.  Rep.  725,  29  S.  E.  884. 
Service   of  process. 

Approved  in  Vick  v.  Flournoy,  147  N.  C.  212,  60  S.  E.  978,  holding  under 
statute  court  acquires  jurisdiction  of  non-resident  by  personal  service  in  action 
to  try  title  to  land  located  in  state. 

Cited  in  Graham  v.  O'Bryan,  120  N.  C.  464,  27  S.  E.  122,  holding  service  by 
publication  upon  nonresidents,  without  service  of  attachment,  illegal ;  Balk  v. 
Harris,  122  N.  C.  66,  45  L.  R.  A.  259,  30  S.  E.  318,  holding  that  nonresident  can 
only  be  brought  into  court  by  personal  service  of  process  or  by  attachment  of  his 
property  within  the  state;  Cooper  v.  Adel.  Secur.  Co.  122  N.  C.  465,  30  S.  E.  348, 
holding  that  nonresident  corporation  can  only  be  brought  into  court  by  publi- 
cation when  "property"  of  such  corporation  has  been  attached ;  Ditmore  v.  Coins. 
128  N.  C.  331,  39  S.  E.  61  (dissenting  opinion),  majority  holding  that  where  war- 
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rant  of  attachment  was  published,  but  summons  was  not  served,  judgment  ren- 
dered thereon  was  void;  Raher  v.  Raher,  150  Iowa,  525,  35  L.R.A.  (N.S.)  302,  129 
N.  W.  494,  Ann.  Gas.  1912D,  680,  holding  that  personal  judgment  cannot  be  had 
against  resident  of  state  by  personal  service  without  state;  Clearwater  Mercan- 
tile Co.  v.  Roberts,  Johnson,  Rand  Shoe  Co.  51  Fla.  179,  4  L.R.A.(N.S.)  119,  120 
Am.  St.  Rep.  153,  40  So.  436,  holding  under  statute  providing  for  service  by 
publication  on  domestic  corporations  in  certain  cases,  a  personal  judgment 
against  such  corporation  upon  such 'service,  valid;  Lawrence  v.  Hardy,  1§1  N. 
C.  128,  134  Am.  St.  Rep.  976,  65  S.  E.  766,  holding  under  statute  court  acquires 
jurisdiction  by  service  of  process  by  publication  "on  persons  unknown"  in 
action  for  partition  of  land  located  in  state;  Warlick  v.  H.  P.  Reynolds  &  Co. 
151  N.  C.  610,  66  S.  E.  657,  on  prerequisites  to  jurisdiction  in  action  in  personam. 

Cited  in  footnote  to  Murray  v.  Murray,  37  L.  R.  A.  626,  which  holds  jurisdic- 
tion to  subject  property  within  territorial  jurisdiction  of  court  acquired  by 
service  by  publication  and  appointment  of  receiver. 

Cited  in  notes  (50  L.R.A.  583,  586,  589)  on  what  service  of  process  is  suf- 
ficient to  constitute  due  process  of  law;  (4  L.R.A. (N.S.)  118)  on  validity  of 
statutes  for  constructive  or  substituted  service  on  domestia  corporation;  (35 
L.R.A.  (N.S. )  293,  295)  on  constructive  or  substituted  service  on  resident  as 
due  process;  (61  Am.  St.  Rep.  494)  on  effect  of  defects  in  service  of  process  on 
jurisdiction. 
Amendment  to  pleadings. 

Cited  in  Parker  v.  Harden,  122  N.  C.  113,  28  S.  E.  962,  upholding  right  of  lower 
court  in  its  discretion  to  allow  amendment  of  complaint  on  remanding  of  cause 
after  appeal,  such  amendment  not  asserting  new  cause  of  action    nor    changing 
subject-matter. 
Collateral   attack  on   voidable   executions. 

Cited  in  Bernhardt  v.  Brown,  122  N.  C.  590,  65  Am.  St.  Rep.  725,  29  S.  E.  884, 
denying  right  of  defendants  in  action  to  recover  land  to  attack  collaterally  pro 
ceedings  under  voidable  execution. 
Judgments   on   appeal. 

Cited  in  Holden  v.  Warren,  118  N.  C.  328,  24  S.  E.  770,  reversing  judgment,  dis- 
missing action  and  remanding  cause,  with  direction  to  enter  judgment  for  plain- 
tiff; State  ex  rel.  Caldwell  v.  Wilson,  121  N.  C.  473,  61  Am.  St.  Rep.  672,  28  S. 
E.  554,  entering  final  judgment  without  remanding  cause  in  action  in  nature  of 
quo  warranto;  North  Carolina  Corp.  Commission  v.  Atlar.tic  Coast  Line  R. 
Co.  137  N.  C.  21,  115  Am.  St.  Rep.  636,  49  S.  E.  191,  holding  final  judgment 
may  be  entered  by  supreme  court;  Matthews  v.  Fry,  143  N.  C.  385,  55  S.  E. 
787,  holding  that  upon  reversal  of  judgment  for  defendant  founded  upon  find- 
ings by  court  without  jury  judgment  should  be  entered  for  plaintiff;  Hollings- 
worth  v.  Skelding,  142  N.  C.  252,  55  S.  E.  212,  on  the  proper  order  to  be  made 
upon  reversing  a  case  wherein  motion  for  nonsuit  has  been  denied. 
Correction  of  record. 

Cited  in  State  v.  Marsh.  134  N.  C.  187,  47  S.  E.  6,  holding  that  supreme  court 
will  order  criminal  case  decided  on  false  record,  restored  to  docket,  and  issue 
certiorari  for  correction  of  record;  Durham  v.  Eno  Cotton  Mills,  144  N.  C.  71"), 
11  L.R.A.  (N.S.)  1169,  57  S.  E.  465,  holding  that  the  supreme  court  has  power 
to  amend  its  reported  decisions  so  as  to  make  them  conform  to  what  was 
actually  decided  in  the  case:  State  v.  Marsh.  134  N.  C.  187,  67  L.R.A.  187. 
47  S.  E.  6,  holding  that  where  certain  allegations  had  been  omitted  from 
the  record  on  appeal  so  that  the  decision  of  the  lower  court  was  reversed, 
L.R.A.  Au.  Vol.  IV.  — 87 
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and  it  was  afterward  made  to  appear  that  the  omission  was  a  mere  clrru-a. 
error,  the  Supreme  Court  could  issue  a  writ  of  certiorari,  to  correct  the  record, 
and  reset  the  case  for  hearing;  Cameron-Barkley  Co.  v.  Thornton  Light  &  P. 
Co.  137  N.  C.  102,  49  S.  E.  76,  holding  certiorari  will  issue  to  compel  trial 
court  to  correct  case  on  appeal  by  incorporating  exceptions  made  at  trial  but 
omitted  in  record. 
Saving:  questions. 

Cited   in   Williams   v.   Alaska  Commercial 'Co.   2   Alaska,  56,  on   necessity   of 
setting  out  grounds  of  exception  to  judge's  charge   in  motion  for  new   trial. 
Rig-tot*  a-  between  senior  and  junior  judgment  creditors. 

Cited   in  Jones  v.   Williams,   155   N.   C.   193,  36   L.R.A.(N.S.)    441,   71    S.   E. 
222    (dissenting   opinion),   on    rights   of   holder   of   senior   judgment   as   again>t 
sale  under  junior  judgment. 
Attachment   of  property  of  domesticated   foreign   corporation. 

Cited  in  Stonega  Coke  &  Coal  Co.  v.  Southern  Steel  Co.  123  Tenn.  450.  31 
L.R.A.  (X.S.)  286,  131  S.  W.  988,  holding  that  legislature  may  provide  for 
domestication  of  foreign  corporations  seeking  to  do  business  in  state,  so  that 
their  property  will  not  be  attachable  as  nonresident. 

Cited  in  note  (31  L.R.A.  (X.S.)  280)  on  liability  of  foreign  corporation  com- 
plying with  conditions  of  doing  business  in  state  to  attachment  as  nonresident. 

36  L.  R.  A.  407,  RAUCH  v.  CHAPMAN,  16  Wash.  568,  58  Am.  St.  Rep.  52,  48  Pac. 

253. 
Constitutional   debt   limit. 

Explained  in  Duryee  v.  Friars,  18  Wash.  59,  50  Pac.  583.  holding  that  obli- 
gations for  necessary  expenses  of  government  before  reaching  debt  limit  cannot 
be  deducted  from  general  indebtedness  after  limit  is  reached,  to  extend  amount  of 
permissible  debt. 

Cited  in  Hull  v.  Ames,  26  Wash.  276,  90  Am.  St.  Rep.  743,  66  Pac.  391,  and 
Farquharson  v.  Yeargin,  24  Wash.  555,  64  Pac.  717,  holding  warrants  for  pay- 
ment of  salaries  of  public  officers  legal,  although  constitutional  debt  limit 
reached;  Swanson  v.  Ottumwa,  118  Iowa,  173,  59  L.  R.  A.  625,  91  N.  W.  1048, 
holding  that  bonds  issued  for  water  supply  which  are  payable  out  of  fund  pro- 
vided by  special  tax  for  which  there  is  no  general  obligation  of  municipality 
is  not  indebtedness  within  constitutional  limit;  Gladwin  v.  Ames,  30  Wa<l>. 
608,  71  Pac.  189,  holding  warrants  for  labor  and  materials  for  jail  and  other 
necessary  expenses  legal,  although  debt  limit  exceeded;  Eaton  v.  Mimnaugh. 
43  Or.  471,  73  Pac.  754,  holding  county  having  reached  constitutional  debt  limit. 
not  authorized  to  incur  debt  for  construction  of  courthouse-  State  ex  rel.  Glad- 
win  v.  Cheney,  67  Wash.  155,  121  Pac.  48,  to  the  point  that  warrants  issued 
lit  payment  of  either  necessary  services  or  material  in  transaction  of  city's 
business  are  valid;  Pilling  v.  Everett.  67  Wash.  Ill,  120  Pac.  873,  holding  that 
indebtedness  incurred  hy  city  for  salary  of  officers  is  valid  although  in  execs- 
of  constitutional  limit  of  indebtedness:  Hopkins  County  v.  St.  Bernard  Coal 
Co.  114  Ky.  158,  70  S.  W.  289.  holding  constitutional  prohibition  against  count\ 
indebtedness  above  certain  amount,  not  applicable  to  expenses  of  posse  author- 
ized by  statute. 

Cited  in  note  (37  L.R.A. (X.S.)  1061,  1089)  on  creation  of  indebtedness  within 
meaning  of  debt  limit  provisions. 

Distinguished  in  Wolfe  v.  School  Dist.  Xo.  2,  58  Wash.  214,  27  L.R.A. (X.S.) 
$93,  1.37  Am.  St.  Rep.  1057,  108  Pac.  442,  holding  employment  of  school  teacher 
for  eight  months  void  when  limit  of  indebtedness  has  been  exceeded;  Ritchie  v. 
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State,  42  Wash.  656,  85  Pac.  417,  holding  attorney  general  has  no  authority  to 
employ  architect  in  defending  suit,  thus  creating  liability  in  excess  of  amount 
allowed  him  for  expenses. 

36  L.  R.  A.  413,  TOMLINSON  v.  INDIANAPOLIS,  144  Ind.  142,  43  N.  E.  9. 
Municipal  ordinances  relating  to  use  of  streets. 

Cited  in  Ft.  Smith  v.  Scruggs,  70  Ark.  556,  58  L.  R.  A.  924,  footnote  p.  921,  91 
Am.  St.  Rep.  100,  69  S.  W.  679  and  Terre  Haute  v.  Kersey,  159  Ind.  308,  95  Am. 
St.  Rep.  296,  64  N.  E.  469;  holding  license  tax  on  vehicles  not  void  as  double 
taxation,  the  latter  referring  particularly  to  annotation  5n  36  L.R.A.  413; 
Wonner  v.  Carterville,  142  Mo.  App.  130,  125  S.  W.  86],  holding  license  tax  on 
bakery  wagons  operating  in  city,  valid. 

Cited  in  footnotes  to  Ex  parte  Battis,  43  L.  R.  A.  863,  which  holds  void,  ordi- 
nance against  hackmen  stopping  vehicles  on  specified  streets  except  when  actually 
receiving  or  delivering  passengers;  State  v.  Finch,  46  L.  R.  A.  437,  which  holds 
ordinance  imposing  license  tax  on  vehicles  invalid  because  of  arbitrary  dis- 
criminations; Chicago  v.  Collins,  49  L.  R.  A.  408,  which  holds  unauthorized, 
license  fee  for  use  of  street  by  private  vehicles;  People  v.  Schneider,  69  L.R.A. 
346,  which  upholds  power  of  city  council  to  require  registering  and  numbering 
of  automobiles. 

Cited  in  notes  (39  L.R.A.  678)  on  municipal  power  over  nuisances  affecting 
highways  and  waters;  (11  L.R.A. (N.S.)  1035)  on  discrimination  as  to  tax  or 
license  fee  on  different  vehicles  as  affecting  validity;  (31  L.R.A.  (N.S. )  683) 
on  validity  of  statutes  or  ordinances  regulating  horsedrawn  vehicles  in  city 
streets;  (37  L.R.A. (N.S.)  443)  on  excise  or  license  tax  upon  automobiles. 
Effect  of  license  ordinances  on  nonresidents. 

Cited  in  Mason  v.  Cumberland,  92  Md.  459,  48  Atl.  136,  upholding  Ordinance 
providing  for  licensing  of  vehicles,  applicable  alike  to  residents  and  nonresident* 
of  city;  Carterville  v.  Blystone,  160  Mo.  App.  204,  141  S.  W.  701,  holding  that 
city  of  fourth  class  has  no  right  to  levy  license  tax  on  nonresident  drayman, 
who  may  occasionally  pass  through  city. 

Cited  in  note  (23  L.R.A. (N.S.)  453)  on  applicability  of  ordinance  imposing 
license,  to  vehicles  owned  by  nonresidents. 

Limited  in  Pegg  v.  Columbus,  80  Ohio  St.  393,  23  L.R.A. (N.S.)  462,  89  N.  E. 
14,  holding  ordinance  requiring  license  of  persons  using  vehicles  on  streets, 
void  as  to  nonresidents  using  streets  for  a  private  purpose. 

36  L.  R.  A.  417,  FREMONT,  E.  &  M.  VALLEY  R.  CO.  v.  HARLIN,  50  Neb.  698, 

61  Am.  St.  Rep.  578,  70  N.  W.  263. 
What  is  included  in  consideration  for  grant  of  riu  h  t  of  tray  to  railroad. 

Cited  in  Jungblum  v.  Minneapolis,  N.  U.  &  S.  W.  R.  Co.  70  Minn.  158,  72  N.  W. 
971,  and  Moseley  v.  Chicago,  B.  &  Q.  R.  Co.  57  Neb.  639,  78  N.  W.  293,  construing 
deed  for  right  of  way,  which  released  grantee  from  all  damages  from  construction 
and  operation  of  railway,  as  not  releasing  for  damages  from  negligent  construc- 
tion and  operation  of  road. 
Damag-es  to  real  estate. 

Approved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Mitchell,  74  Neb.  567,  304  N.  W.  1144. 
holding  right  of  action  for  damages  for  injury  to  crops  by  negligent  construction 
of  railway  embankment,  accrues  at  date  of  injury. 

Cited  in  Chicago.  B.  &  Q.  R.  Co.  v.  Emmert,  53  Neb.  240,  68  Am.  St.  Rep. 
602,  73  N.  W.  540.  holding  that  right  of  action  for  damages  from  flood  waters 
due  to  negligent  construction  of  railroad  embankment  accrues  at  date  of  injury; 
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Omaha  v.  Flood,  57  Neb.  132,  77  N.  W.  379,  holding  that  city  may  be  liable  to 
abutting  owner  for  damages  due  to  method  or  manner  of  grading  street;  Sacchi 
v.  Bayside  Lumber  Co.  13  Cal.  App.  85,  108  Pac.  885,  holding  that  tenant  was 
entitled  to  recover  for  bridges  built  across  slough  from  one  field  to  another,  in 
action  against  lumber  company  for  injuries  caused  by  overflow  of  stream; 
Kansas  City  N.  R.  Co.  v.  Schwake.  70  Kan.  146,  68  L.R.A  679,  78  Pac.  431, 
3  Ann.  Cas.  118,  holding  right  of  action  for  damages  for  impairment  of  right  of 
ingress  and  egress  by  excavation  in  alley  accrues  at  date  of  injury. 

Cited  in  footnotes  to  Fitzpatrick  v.  Welch,  48  L.  R.  A.  278,  which  holds  one 
discharging  water  from  gutter  on  neighbor's  land  liable  for  resulting  fall  of  wall; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Shaw,  56  L.  R.  A.  341,  which  holds  railroad  company 
liable  for  damming  back  surface  water  flowing  in  ravine  by  construction  of  road- 
bed; Franklin  v.  Durgee,  58  L.  R.  A.  112,  which  denies  right  to  fill  depressions  in 
land  casting  surface  water  back  on  highway  to  its  injury:  Todd  v.  York  County, 
66  L.R.A.  561,  which  holds  that  owner's  right  to  discharge  surface  water  from 
premises  does  not  permit  him  to  collect  it  in  volume  and  by  means  of  artificial 
channel  discharge  it  on  another's  land  contrary  to  natural  course  of  drainage; 
Baldwin  v.  Ohio  Township,  67  L.R.A.  642,  which  sustains  right  of  one  through 
whose  lands  natural  water  course  flows  to  accumulate  surface  waters  in  such 
stream  as  against  lower  riparian  owner;  Ginter  v.  St.  Mark's  Church.  69  L.R.A. 
621,  which  holds  owners  of  improved  property  adjacent  to  sewer  required  to 
connect  gutters  and  spouts  on  buildings  therewith  as  against  owners  of  prem- 
ises adjoining  alley  on  which  water  otherwise  falls. 

Cited  in  notes  (59  L.R.A.  896)  on  liability  for  damming  back  water  of  stream; 
( 68  L.R.A.  679 )  on  liability  for  removal  of  lateral  or  subjacent  support  of  land 
in  its  natural  condition. 

Distinguished  in  Fremont,  E.  &  M.  Valley  R.  Co.  v.  Gayton,  67  Neb.  268,  93 
N,  W.  163,  holding  subsequent  grantees  of  land  owned  by  railroad  company  on  a 
portion  of  which  were  ditches  filled  with  water  cannot  maintain  action  against 
railroad  company  for  maintenance  of  ditches  in  original  condition. 
>I«-usiire  of  danmg-es. 

Cited  in  Chicago,  B.  &  Q.  R.  Co.  v.  Emmert,  53  Neb.  244,  68  Am.  St.  Rep.  602, 
73  N.  W.  540,  holding  measure  of  damages  to  crops  from  flood  water,  fair  value 
of  crops  at  time  of  destruction — for  injury  to  real  estate,  difference  in  value  im- 
mediately before  and  after  event;  Bradley  v.  Iowa  C.  R.  Co.  Ill  Iowa,  565,  82  N. 
W.  996,  holding  plaintiff  entitled  to  recover  for  injury  to  meadow  by  fire,  in  ad- 
dition to  value  of  growing  grass  destroyed;  Mustang  Reservoir,  Canal  &  Land 
Co.  v.  Hissman,  49  Colo.  311,  112  Pac.  800,  holding  that  in  action  for  damages  to 
land,  where  defendant's  reservoir  gave  way  and  covered  claimant's  land  with 
sediment,  measure  of  damages  is  difference  in  value  of  land  before  and  im- 
mediately after  injury;  Chicago.  R.  I.  &  P.  R.  Co.  v.  Davis,  26  Okla.  440,  109 
Pac.  214.  holding  that  where  railroad  so  negligently  constructs  its  roadl>ed  that 
surface  water  is  diverted  onto  adjoining  land,  causing  permanent  injury,  recovery 
may  be  had  for  depreciation  of  value  of  property:  Boyd  v.  Lincoln  &  X.  W.  R. 
Co.  89  Xeb.  847,  132  X.  W.  529.  holding  that  reasonable  value  of  growing  crops, 
under  all  circumstances,  may  be  shown,  in  determining  damages  caused  by  injury 
thereto;  Thompson  v.  Chicago,  B.  &  Q.  R.  Co.  84  Xeb.  484,  23  L.R.A. (X.S.)  314, 
121  X.  W.  447;  Berard  v.  Atchison  &  X.  R.  Co.  79  Xeb.  832.  113  X.  \V.  .Vi7  - 
holding  measure  of  damages  for  destruction  of  growing  crop  is  value  of  crop  when 
destroyed:  McClure  v.  Broken  Bow,  81  Xeb.  387,  115  XT.  W.  1081.  holding  measure 
of  damages  for  flooding  of  mill  by  obstruction  of  creek,  difference  between  market 
value  of  property  before  and  after  flooding. 
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Cited  in  note    (12  L.R.A.  (N.S.)    267)    on  measure  of  damages  for  injury  or 
destruction  of  growing  crop. 
General  allegations   of   negligence. 

Cited  in  Jones  v.  Great  Northern  R.  Co.  12  N.  D.  346,  97  N.  W.  535,  holding 
general  allegation  of  negligence  sufficient  as  against  demurrer  for  insufficiency; 
Western  Real  Estate  v.  Hughes,  96  C.  C.  A.  658,  172  Fed.  210,  holding  defect  in 
allegation  of  negligence  not  amounting  to  a  nullity,  waived  by  proceeding  to 
trial  without  taking  issue  thereon. 

Cited  in  note   (59  L.  R,  A.  234)   on  sufficiency  of  general  allegations  of  negli- 
gence. 
Burden   of   proof   in  action    for   negligence. 

Cited  in  McC'ook  v.  McAdams,  76  Neb.  14,  106  N.  W.  988,  holding  that  where 
damages  are  proved  burden  is  upon  party  setting  up  act  of  God  as  defense  and 
not  upon  plaintiff  to  disprove  the  defense. 
Statute  of  limitations. 

Cited  in  Morse  v.  Chicago,  B.  &  Q.  R.  Co.  81  Neb.  747,  116  N.  W.  859,  which 
holds  limitation  begins  to  run  for  flooding  of  land  from  construction  of  embank- 
ment from  date  of  flooding. 

Cited  in  footnote  to  Church  of  Holy  Communion  v.  Paterson  Extension  R.  Co.  55 
L.  R.  A.  81,  which  holds  limitation  begins  to  run  for  injuries  to  church  wall  from 
insufficiency  of  retaining  wall  built  in  constructing  track  from  time  injury  occurs. 

Cited  in  notes  (5  L.R.A.  (N.S.)  381)  as  to  when  right  of  action  for  injury 
to  real  estate,  from  cause  not  immediately  effective,  accrues;  (20  L.R.A. (N.S.) 
898)  as  to  when  statute  begins  to  run  against  action  for  flooding  of  land  caused 
by  digging  of  ditch  or  drain;  (126  Am.  St.  Rep.  954)  on  operation  of  statute 
of  limitations  where  cause  ®f  action  for  nominal  damages  subsequently  ripens 
into  right  to  actual  damages. 

36  L.  R.  A.  424,  WATTLES  v.  SOUTH  OMAHA  ICE  &  COAL  CO.  50  Neb.  251,  61 

Am.  St.  Rep.  554,  69  N.  W.  785. 
Rights  and  liabilities  of  tenant  on  destruction  of  leased  building. 

Cited  in  Link  v.  Hathway,  143  Mo.  App.  515,  127  S.  W.  913,  holding  that 
under  lease  of  mill  by  which  lessee  agreed  "to  furnish  repairs,  ordinary  wear  and 
tear  excepted,"  lessee  was  not  bound  to  respond  in  damages  for  burning  of  mill ; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Heikens,  112  Tenn.  386,  65  L.R.A.  299,  79  S.  W. 
1038,  holding  destruction  of  building  releases  tenant  renting  only  a  part  thereof 
from  further  payment  of  rent;  Scott  Bros.  v.  Flood,  124  Ky.  745,  99  S.  W.  967, 
holding  destruction  by  fire  of  one  of  a  group  of  buildings  rented  without  fault 
of  tenant  abated  rent  as  to  that  building;  O'Byrne  v.  Henley,  161  Ala.  623,  23 
L.R.A. (N.S.)  498,  50  So.  83,  holding  enacting  of  prohibition  statute  does  not 
release  tenant  leasing  premises  for  saloon  purposes  from  payment  of  rent. 

Cited  in  footnotes  to  Arbenz  v.  Exley,  61  L.R.A.  957,  which  holds  tenant  of 
land  not  released  by  total  destruction  of  building  included  in  lease;  Nashville, 
C.  &  St.  I..  R.  Co.  v.  Heikens,  65  L.R.A.  298,  which  holds  that  destruction  of 
leased  building  will  not  terminate  lessee's  liability  for  rent. 

Cited  in  note  (15  Eng.  Rul.  Cas.  496)  on  termination  of  liability  for  rent 
by  destruction  of  premises. 

Distinguished  in  Meek  v.  Cunha.  8  Cal.  App.  101,  96  Pac.  107,  holding  tenant 
cannot  recover  rent  paid  because  of  destruction  of  crop  by  flood  under  an  un- 
conditional lease;  rent  being  paid  in  advance. 

Disapproved  in  Sedalia  Planing  Mill  &  Lumber  Co.  v.  Swift  &  Co.   129  Mo. 
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App.  473,  107  S.  W.  1093,  holding  destruction  of  rented  building  by  fire  does 
not   release  tenant  from  payment  of   rent   for  remainder  of  term  where  lease 
contains  no  covenant  by  lessor  to  rebuild. 
Where   common-law   rules  prevail. 

Cited  in  Meng  v.  Coffee,  67  Neb.  507,  60  L.R.A.  913,  93  N.  W.  713,  holding  com- 
mon-law rules  as  to  rights  and  duties  of  riparian  owners  in  force  in  Nebraska. 
Tenant's  duty  to  leave  premises  In  good  condition. 

Cited  in  note  (64  L.  R.  A.  660)  on  tenant's  duty  to  leave  the  premises  in  good 
condition. 
"Repair*." 

Cited  in  Atty.  Gen.  ex  rel.  Gibson  v.  Montcalm  County,  141  Mich.  597,  104 
N.  W.  792,  on  distinction  between  repairs  and  new  construction. 

36  L.  R.  A.  432,  PETERSBURG  v.  COCKE,  94  Va.  244,  26  S.  E.  576. 
Power  to  Impose  occupation  tax. 

Cited  in  Blanchard  v.  Bristol,  100  Va.  470,  41  S.  E.  948,  upholding  power  of 
city  to  impose  license  tax  on  lawyers ;  Wilson  v.  Greenville,  65  S.  C.  429,  43  S.  E. 
966,  upholding  power  of  city  to  impose  tax  on  nonresident  architects  practising 
within  city. 

Cited  in  note  (129  Am.  St.  Rep.  293)  on  constitutional  limitations  on  power 
to  impose  license  or  occupation  taxes. 

36  L.  R.  A.  434,  GREEN  v.  WILKIE,  98  Iowa,  74,  60  Am.  St.  Rep.  184,  66  N.  W. 

1046. 
Liability  on  -written  Instruments  procured  by  fraud  or  duress. 

Cited  in  Lindley  v.  Hofman,  22  Ind.  App.  240,  53  N.  E.  471,  holding  defendant, 
who  could  not  read,  negligent  in  signing  note,  where  disinterested  persons  could 
have  been  called  in  to  read  it  to  him;  First  Nat.  Bank  v.  Wade,  27  Okla.  106, 
35  L.R.A.(N.S.)  778,  111  Pac.  205,  holding  that  when  illiterate  woman,  over 
seventy  years  of  age  was,  by  false  representations,  induced  to  sign  note  and 
mortgage  securing  its  payment  under  belief  that  she  was  signing  will,  such  note 
is  unenforceable;  it  appearing  maker  was  free  from  negligence;  Home  Nat. 
Bank  v.  Hill,  165  Ind.  237,  74  N.  E.  1086,  holding  promissory  note  signed  with- 
out negligence  by  party  believing  it  to  be  a  legal  document  not  enforcible  against 
him  even  in  hands  of  bona  fide  holder  for  value;  Eldorado  Jewelry  Co.  v.  Darnell, 
135  Iowa,  558,  124  Am.  St.  Rep.  309,  113  N.  W.  344,  holding  contract  for  pur- 
chase of  goods  signed  by  person  with  defective  eyesight  under  mistaken  belief 
that  it  was  contract  to  sell  goods  on  commission  void  if  no  negligence  shown; 
Brown  v.  Feldwert,  46  Or.  367,  80  Pac.  414,  on  necessity  of  showing  that  note 
was  obtained  without  negligence  of  maker  when  fraud  in  obtaining  note  is  set 
up  as  a  defense. 

Annotation  cited  in  Dispatch  Printing  Co.  v.  National  Bank,  109  Minn.  44(i. 
—  L.R.A.  (N.S.)  — ,  124  N.  W.  236,  on  rights  of  a  bona  fide  holder  of  negotiable 
paper. 

Cited  in  footnotes  to  Salley  v.  Terrill,  55  L.  R.  A.  730,  which  denies  liability  of 
maker  of  bona  fide  purchaser  of  note  stolen  by  payee;  Mack  v.  Prang,  45  L.  R. 
A.  407,  which  holds  threats  of  arresting  man  for  embezzlement  unless  wife  ex- 
ecutes mortgage  duress;  Walton  Guano  Co.  v.  Copelan.  52  L.  R.  A.  268,  which  de- 
nies right  of  one  signing  note  without  reading  to  claim  contract  agreed  on  not 
contained  in  same. 

Cited  in  notes    (37  L.R.A.  598)    on  right  to  rely  on  representations  made  to 
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effect  contract  as  basis  for  charge  of  fraud;  (1  L.R.A. (N.S.)  1075)  on  liability 
of  one  whose  signature  to  commercial  paper  is  secured  by  trick  or  fraud;  (29 
L.R.A.  (N.S.)  392)  on  circumstances  sufficient  to  put  purchaser  of  negotiable 
paper  on  inquiry;  (35  L.R.A.(N.S.)  776)  on  fraud  in  obtaining  execution  of 
note  as  defense  against  bona  fide  holder;  (36  L.R.A. (N.S.)  538)  on  right,  as 
against  subsequent  bona  fide  purchaser,  to  avoid  deed  because  of  deception  as  to 
contents  or  character  of  paper  signed. 

36  L.  R.  A!  442.  OCH  v.  MISSOURI,  K.  &  T.  R.  CO.  130  Mo.  27,  31  8.  W.  962. 
Settlement  and  release  of  claims. 

Cited  in  Hancock  v.  Blackwell,  139  Mo.  454,  41  S.  W.  205,  holding  release  ob- 
tained by  false  and  fraudulent  representations  bar,  until  set  aside,  to  action  for 
damages  for  slander;  Russell  v.  St.  Louis  &  Suburban  R.  Co.  154  Mo.  432,  55  S. 
\\  .  454,  holding  that,  in  action  for  personal  injuries  count  in  petition  asking  for 
cancelation  of  release  properly  tried  first;  Dwyer  v.  Wabash  R.  Co.  66  Mo.  App. 
337.  holding  that  if  release  of  damages  was  obtained  by  fraud  or  undue  influence, 
or  while  plaintiff  was  temporarily  insane,  it  must  be  set  aside  by  court  of  equity 
before  action  at  law  for  damages  will  lie;  Koffman  v.  Southwest  Missouri  Elec- 
tric R.  Co.  95  Mo.  App.  472,  68  S.  W.  212,  holding  that  in  action  founded  on 
breach  of  terms  of  written  release  parol  evidence  inadmissible  to  vary  its  terms; 
Westerfield  v.  New  York  L.  Ins.  Co.  129  Cal.  85,  58  Pac.  92,  holding  compromise 
settlement  of  claim  on  insurance  policy,  until  set  aside,  bar  to  action  on  original 
claim:  Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co.  98  Tex.  13,  66  L.R.A.  737,  81  S.  W.  29, 
4  Ann.  Cas.  545.  on  whether  one  can  settle  for  damages  he  is  conscious  of  at 
time,  reserving  right  of  action  for  those  subsequently  accruing. 

Cited  in  footnotes  to  Houston  &  T.  C.  R.  Co.  v.  McCarty,  53  L.R.A.  507,  which 
denies  right  to  set  aside  release  in  full  because  of  internal  injuries  unsuspected 
at  time:  Quebe  v.  Gulf,  C.  &  S.  F.  R.  Co.  66  L.R.A.  734,  which  holds  knowledge 
of  injuries  which  may  develop  in  future  from  accident  not  necessary  to  support 
intention  to  release  prospective  as  well  as  present  liability. 

Cited  in  notes  (20  L.R.A. (N.S.)  920)  on  right,  in  action  at  law,  to  attack  re- 
lease for  fraud:  (55  Am.  St.  Rep.  509.  510,  511)  on  ignorance  of  one's  rights  as 
a  ground  of  relief  from  release. 

Distinguished  in  Goodson  v.   National  Masonic  Acci.  Asso.  91  Mo.  App.  350, 
holding  that,  under  statute,  plea  of  fraudulent  or  wrongful  procurement  of  release 
can  be  set  up  in  plaintiff's  reply  and  issue  tried  by  jury  as  part  of  whole  case. 
Statute    of   limitations. 

Cited  in  Courtney  v.  Blackwell,  150  Mo.  281,  51  S.  W.  668  (dissenting  opinion)  f 
majority  holding  equity  action  not  barred  by  statute    of    limitations,    although 
five  years  had  elapsed  at  time  of  filing  amended  petition. 
Presumption    as    to    knowledge    of    contents    of    written    instrument. 

Cited  in  Porter  v.  Woods,  138  Mo.  549,  39  S.  W.  794,  holding  person  accepting 
declaration  of  trust,  without  reading,  bound  by  terms  thereof;  Johnston  v.  Cove- 
nant Mut.  L.  Ins.  Co.  93  Mo.  App.  590,  and  Catterlin  v.  Lusk,  98  Mo.  App.  187, 
71  S.  W.  1109,  holding  person  without  fraud  practised  upon  him,  who  signs  con- 
tract, presumed  to  know  its  contents  and  to  accept  its  terms;  Leicher  v.  Keeney, 
98  Mo.  App.  405,  72  S.  W.  145,  holding  rule  as  to  merger  of  negotiations  in  writ- 
ten contract  not  applicable  in  cases  of  fraud;  Bennett  v.  Himmelberger-Harrison 
Lumber  Co.  116  Mo.  App.  709,  holding  failure  to  read  release  no  defense  if  same 
was  not  obtained  by  fraud  or  without  consideration;  Hendricks  v.  Vivion,  118 
Mo.  App.  422,  94  S.  W.  318,  holding  a  person  bound  by  the  terms  of  a  written 
contract  to  which  he  is  a  party  although  he  does  not  read  it. 
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Tender  of  consideration  upon  »nlt   (or  rescission   of  contract. 

Cited  in  Carson  v.  Smith,  133  Mo.  614,  34  S.  W.  855,  denying  right  of  person 
induced  to  enter  into  contract  by  false  and  fraudulent  representations,  to  rescind 
without  placing  adverse  party  in  statu  quo;  North  v.  Stevenson,  71  Mo.  App.  432, 
holding  that  cancelation  of  voidable  receipt  not  authorized  unless  consideration  is 
returned  or  tendered  defendant;  Jenkins  v.  Covenant  L.  Ins.  Co.  79  Mo.  App.  60, 
holding  tender  of  consideration  by  bill  in  action  to  set  aside  release,  sufficient  to 
answer  requirements  of  equity ;  Smith  v.  Kander,  85  Mo.  App.  36,  holding  con- 
sideration must  be  returned  before  rescission  of  contract  to  release  judgment: 
Indiana,  D.  &  W.  R.  Co.  v.  Fowler,  103  111.  App.  568,  holding  that  where  it  is 
shown  that  release  of  damages  to  person  was  fraudulently  inserted  in  release  of 
damages  to  property,  damages  for  injury  to  person  recoverable  without  return 
of  consideration;  Doyle  v.  New  York,  O.  &  W.  R.  Co.  66  App.  Div.  404,  72  N.  Y. 
Supp.  936,  holding  action  for  damages  from  death  by  negligence  not  maintainable 
without  tender  back  of  consideration  received  for  an  alleged  fraudulently  induced 
release;  State  v.  Blize,  37  Or.  408,  61  Pac.  735,  denying  right  of  party  to  dis- 
affirm contract  and  retain  fruits  thereof;  Rockwell  v.  Capital  Traction  Co.  25 
App.  D.  C.  114,  4  Ann.  Cas.  648,  holding  that  tender  of  sum  received  upon 
executing  release  secured  by  fraud  may  be  made  when  release  is  set  up  as  bar: 
Malkmus  v.  St.  Louis  Portland  Cement  Co.  150  Mo.  App.  455,  131  S.  W.  148: 
Chalmers  v.  United  R.  Co.  153  Mo.  App.  60,  131  S.  W.  903,— holding  that  tender 
of  amount  received  is  prerequisite  only  in  those  cases  where  plaintiff  concedes 
that  he  executed  release  and  seeks  to  avoid  it;  Carroll  v.  United  R.  Co.  157  Mo. 
App.  289,  137  S.  W.  303,  holding  that  in  action  for  personal  injuries  where 
release  is  set  up  as  defense,  tender  of  amount  received  is  necessary  in  order  to 
avoid  release  on  ground  of  fraud;  Heck  v.  Missouri  P.  R.  Co.  147  Fed.  778; 
Mahr  v.  Union  P.  R.  Co.  96  C.  C.  A.  19,  170  Fed.  705 ;  Robertson  v.  Fuller  Constr. 
Co.  115  Mo.  App.  465,  92  S.  W.  130, — holding  amount  received  for  release  must 
be  tendered  back  before  one  can  recover  damages  where  it  is  claimed  release  was 
obtained  by  fraud;  Rogers  v.  Mercantile  Adjuster  Pub.  Co.  118  Mo.  App.  14.  93 
S.  W.  328,  holding  fraud  in  obtaining  settlement  no  defense  in  action  on  notes 
given  therefor  when  offer  to  rescind  settlement  or  restore  money  not  made: 
West  v.  Seaboard  Air  Line  R.  Co.  151  N.  C.  237,  65  S.  E.  97s  holding  failure  to 
return  consideration  obtained  for  release  in  reasonable  time  after  regaining 
sanity  bar  to  action  for  damages  where  no  fraud  shown  in  obtaining  release: 
Lomax  v.  Southwest  Missouri  Electric  R.  Co.  119  Mo.  App.  198.  95  S.  W.  045. 
holding  on  the  rescission  of  a  release  for  personal  injuries  a  tender  of  what  was 
received  is  necessary;  Althoff  v.  St.  Louis  Transit  Co.  204  Xeb.  171,  102  S.  \V. 
642,  on  necessity  that  the  repudiation  of  a  contract  for  fraud  and  tender  back 
of  consideration  be  made  within  a  reasonable  time  after  the  discovery  of  the 
fraud;  Wojtylak  v.  Kansas  &  T.  Coal  Co.  188  Mo.  293,  87  S.  W.  506,  on  suffioiency 
of  tender  of  return  of  amount  received  for  release  of  damage?  to  permit  assertion 
that  release  was  procured  by  fraud;  Grimm  v.  Barrington,  109  Mo.  App.  44, 
84  S.  W.  357,  holding  that  cancellation  of  contract  for  fraud  is  deemed  adjudi- 
cation that  plaintiff  owes  nothing  to  defendant  thereon  since  otherwise  the 
relief  would  not  have  been  granted. 

Cited  in  note  (35  L.R.A.  (N.S.)  662)  on  return  of  consideration  for  release 
of  claim  for  personal  injuries  set  aside  for  fraud. 

Distinguished  in  Kingman-Moore  Implement  Co.  v.  Ellis,  125  Mo.  App.  606, 
103  S.  W.  127,  holding  property  received  in  fraudulent  transaction  need  not 
be  returned  by  party  seeking  to  rescind  contract  where  the  one  perpetrating 
the  fraud  owes  the  defrauded  party  more  than  the  value  of  the  goods. 
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Presumption    of    negligence    from    happening    of    accident. 

Cited  in  Raney  v.  Lachance,  96  Mo.  App.  483,  70  S.  W.  376,  holding  negligence 
presumable  from  fact  timber  which  was  being  moved  was  allowed  to  swing  and 
break  window;  Allen  v.  United  Traction  Co.  67  App.  Div.  365,  73  N.  Y.  Supp. 
737,  holding  negligence  presumed  from  falling  of  fire  extinguisher  in  street  car ; 
Heyde  v.  St.  Louis  Transit  Co.  102  Mo.  App.  541,  77  S.  W.  127,  holding  collision 
between  car  in  whicli  passenger  was  sitting  and  another  car,  prima  facie  evidence 
of  negligence:  Trotter  v.  St.  Louis  &  Suburban  R.  Co.  122  Mo.  App.  413,  99 
S.  W.  508,  holding  that  doctrine  of  res  ipsa  loquitur  applies  in  case  of  injury 
to  street  car  passenger  only  when  accident  is  one  that  according  to  ordinary 
experience  does  not  happen  if  car  is  operated  with  proper  care;  Dunlap  v.  Chi- 
cago. R.  I.  &  P.  R.  Co.  145  Mo.  App.  224,  129  S.  W.  262,  holding  that  fall  of 
deck  sash  raised  presumption  of  negligence  on  part  of  carrier,  and  burden  of 
proof  was  cast  upon  it  to  rebut  this  presumption;  Gardner  v.  Metropolitan 
Street  R.  Co.  223  Mo.  416,  122  S.  W.  1068,  18  Ann.  Cas.  1166,  holding  striking 
of  plaintiff's  arm  slightly  protruding  out  of  window  by  a  cross-beam  on  trolley 
pole  raises  presumption  of  defendant's  negligence;  Orcutt  v.  Century  Bldg.  Co. 
201  Mo.  441,  8  L.R.A.(N.S.)  934,  99  S.  W.  1062,  holding  falling  of  freight 
elevator  raises  presumption  of  negligence;  Chadwick  v.  St.  Louis  Transit  Co. 
195  Mo.  526,  93  S.  W.  798,  holding  in  action  for  personal  injuries  fact  that 
accident  was  such  as  ordinarily  would  not  happen  if  defendant  was  careful, 
raises  presumption  of  negligence  if  no  explanation  offered;  Rattan  v.  Central 
Electric  R.  Co.  120  Mo.  App.  279,  96  S.  W.  735,  holding  injury  to  passenger 
caused  by  defect  in  car  step  raises  presumption  of  negligence;  Ferguson  v.  St. 
Louis  &  S.  F.  R.  Co.  123  Mo.  App.  594,  100  S.  W.  537,  holding  derailing  train 
and  injuring  passenger  raises  presumption  of  negligence. 

Cited  in  footnote  to  Springer  v.  Ford,  52  L.  R.  A.  930,  which  sustains  presump- 
tion of  negligence  from  injury  to  passenger  by  unexplained  breaking  of  elevator 
appliance. 

Cited  in  notes  (13  L.R.A.  (X.S.)  616)  on  presumption  of  negligence  from  in- 
jury to  passenger;  (16  L.R.A.  (N.S.)  529)  on  relation  of  res  ipsa  loquitur  to 
burden  of  proof;  (113  Am.  St.  Rep.  1021,  1028)  on  presumption  of  negligence 
from  happening  of  accident  causing  personal  injuries. 

Distinguished  in   Strembel  v.  Brooklyn  Heights  R.  Co.   110  App.  Div.  25,  96 
N.  Y.  Supp.  903,  holding  falling  of  car  window  on  hand  of  passenger  does  not 
raise  presumption  of  negligence  when  no  evidence  that  catch  waa  defective. 
Degree  of  care  required  of  railroad  company  for  safety  of  paasengerg. 

Cited  in  Cobb  v.  Lindell  R.  Co.  149  Mo.  152,  50  S.  W.  310,  holding  degree  of 
care  railroad  company  is  bound  to  exercise  for  safety  of  passengers  not  limited  to 
construction  and  equipment,  but  includes  service. 
Contributory   negligence. 

Cited  in  Smiley  v.  St.  Louis  &  H.  R.  Co.  160  Mo.  636,  61  S.  W.    667,    holding 
where  contributory  negligence  was  not   pleaded  or  proved,  instruction   that  de- 
fendant was  required  to  show  that  derailment  of  train  was  not  caused  by  its 
negligence,  proper. 
Proof   entitling   plaintiff   to   go   before   Jnry. 

Cited  in  Stoody  v.  Detroit,  G.  R.  &  W.  R.  Co.  124  Mich.  423,  83  N.  W.  26,  hold- 
ing that  where  negligence  in  backing  cars  was  alleged,  plaintiff  was  entitled  to  go 
before  jury  without  proof  that  bed  frame  falling  and  striking  him  was  properly 
constructed. 
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Actions   for  breach   of  contract. 

Cited  in  Menges  v.  Milton  Piano  Co.  96  Mo.  App.  615,  70  S.  W.  728,  holding 
judgment  in  action  for  breach  of  contract  containing  stipulation  for  payment  of 
fixed  sum  for  each  breach,  not  bar  to  another  action  for  subsequent  breaches. 
Fraud  as  a  defence. 

Cited  in  Carroll  v.  Peak,  156  Mo.  App.  452,  136  S.  W.  961,  holding  that 
person  induced  by  fraud  to  sign  contract  different  from  one  actually  made  may 
show  fraud  as  defense  to  action  for  alleged  breach;  Home  Ins.  Co.  v.  Winn,  125 
Mo.  App.  385,  ]02  S.  W.  590,  holding  that  person  who  signs  instrument  printed 
in  plain  full  type  without  reading  it,  and  no  reason  appears  why  he  did  not 
cannot  have  it  declared  void  because  of  fraud ;  Birdsall  v.  Coon,  157  Mo.  App. 
450,  139  S.  W.  243,  holding  that  although  party  might  have  read  contract,  still, 
if  he  relied  upon  other  party  to  read  it  to  him,  and  he  fraudulently  misread  it 
to  him,  this  fraud  may  be  set  up  as  defense;  Tait  v.  Locke,  130  Mo.  App.  284, 
109  S.  W.  105,  holding  fact  that  contract  was  procured  by  agent  of  plaintiff 
misreading  it  to  defendant  is  good  defense  to  action  thereon;  Broyles  v.  Absher, 
107  Mo.  App.  177,  80  S.  W.  703,  holding  evidence  of  fraud  in  execution  of  note 
admissible  under  plea  of  non  eat  factum;  Perry  v.  M.  O'Neill  &  Co.  78  Ohio 
St.  225,  85  N.  E.  41,  holding  burden  of  proof  of  showing  release  was  obtained 
by  fraud  on  one  signing  the  same;  Perry  v.  M.  O'Neill  &  Co.  78  Ohio  St.  214,  85 
N.  E.  41,  holding  action  for  damages  cannot  be  maintained  until  voidable  re- 
lease of  claim  for  same  is  first  set  aside. 

Distinguished  in  First  Nat.  Bank  v.  Asel,  154  Mo.  App.  231,  134  S.  W.  110, 
holding  that  where  party  knew  contents  of  contract  signed  by  him  and  no  fraud 
or  mistake  is  shown  he  cannot  contradict  terms  of  writing. 
—  Pleading:  frand  In  reply. 

Cited  in  Pacific  Mut.  L.  Ins.  Co.  v.  Webb,  84  C.  C.  A.  603,  157  Fed.  ]58.  13 
Ann.  Cas.  752;  Berry  v.  St.  Louis  &  S.  F.  R.  Co.  223  Mo.  366,  122  S.  W. 
1043;  Magnuson  v.  Continental  Casualty  Co.  125  Mo.  App.  212,  101  S.  W.  11-2.-): 
State  ex  rel.  Caldwell  v.  Stuart,  111  Mo.  App.  493,  86  S.  W.  471,— on  right  to 
plead  fraud  in  reply  to  answer  setting  up  a  release  as  a  defense  to  an  action  for 
damages  before  enactment  of  statute  authorizing  plea  of  fraud  in  such  cases. 

36    L.    R,    A.    457,  STATE    ex  rel.  ALLISON    v.  HANNIBAL    &    R.  COUNTY 

GRAVEL  ROAD  CO.  138  Mo.  332,  39  S.  W.  910. 
Status  of  toll  road  company  after  expiration  of  charter. 

Cited   in   State   ex   rel.   Hines  v.   Cape  Girardeau  &  J.   Gravel   Road   Co.  207 
Mo.  107,  105  S.  W.  761,  on  rights  of  toll  road  corporation  after  expiration  of  its 
charter. 
Perpetual  •'accession. 

Cited  in  State  ex  rel.  Major  v.  German  Mut.  L.  Ins.  Co.  224  Mo.  92,   123  S. 
W.   19,  on  meaning  of  term  perpetual  succession  in  special  act  creating  corpo- 
ration. 
Proper  proceeding?   to   test  authority   to  collect   toll*. 

Cited  in  State  ex  rel.  Jump  v.  Louisiana  B.  G.  Gravel  Road  Co.  116  Mo.  App. 
192,  92  S.  W.  153,  holding  injunction  rather  than  quo  warranto  proper  proceed- 
ing to  test  authority  of  toll  road  company  to  collect  tolls  after  expiration  of 
charter;  State  ex  rel.  Hines  v.  Scott  County  Macadamized  Road  Co.  207  Mo. 
70,  105  S.  W.  752,  13  Ann.  Cas.  656,  holding  same  under  statute  subsequent  to 
cited  case. 

Questioned  in  State  ex  rel.  Jump  T.  Louisiana  B.  &  A.  Gravel  Road  Co.  187 
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Mo.  445,  86  S.  W.  170,  on  propriety  of  injunction  rather  than  quo  warranto  to 
test  authority  of  toll  road  company. 

36  L.  R,  A.  461,  STATE  v.  SCOTT,  98  Tenn.  254,  39  S.  W.  1. 
Interstate   commerce. 

Cited  in  Croy  v.  Obion  County,  104  Tenn.  527,  51  L.  R.  A.  255,  footnote  p.  254, 
78  Am.  St.  Rep.  931,  58  S.  W.  235,  holding  one  taking  orders  in  own  name  for 
articles  manufactured  in  another  state  and  delivering  separate  articles  to 
customers,  not  engaged  in  interstate  commerce;  Austin  v.  State,  101  Tenn.  579, 
50  L.  R.  A.  483,  70  Am.  St.  Rep.  703,  48  S.  W.  305,  upholding  right  of  state  to 
forbid  bringing  of  cigarettes  into  state  and  sale  therein;  McNaughton  v.  McGirl, 
20  Mont.  132,  38  L.  R.  A.  370,  63  Am.  St.  Rep.  610,  49  Pac.  651,  holding  foreign 
corporation  with  agents  soliciting  orders  for  wool  in  other  states  for  shipment  to 
its  warehouses  engaged  in  interstate  commerce ;  Knoxville  &  0.  R.  Co.  v.  Harris,  90 
Tenn.  710,  53  L.  R.  A.  930,  43  S.  W.  115,  holding  railroad  privilege  tax  upon 
traffic  wholly  within  state  not  interstate  commerce;  Re  Tinsman,  95  Fed.  651, 
holding  municipal  ordinance  imposing  license  tax  on  persons  soliciting  orders  for 
manufacturers  of  other  states  invalid  as  attempted  regulation  of  interstate  com- 
merce; International  Textbook  Co.  v.  Peterson,  133  Wis.  310,  113  N.  W.  730, 
14  Ann.  Cas.  965,  on  whether  soliciting  pictures  to  be  enlarged  outside  state 
constitutes  interstate  commerce. 

Cited  in  footnotes  to  State  v.  Coop,  41  L.  R.  A.  501,  which  holds  purchase  of 
frame  for  portrait  in  accordance  with  option  included  in  order  for  making 
portrait  in  other  state  not  within  statute  against  peddling;  Re  Wilson,  48  L.  R. 
A.  417,  which  holds  void  as  applied  to  sale  of  original  packages  territorial  statute 
requiring  license  for  sale  of  coal  oil;  Racine  Iron  Co.  v.  McCommons,  51  L.  R.  A. 
134,  which  holds  traveling  agent  taking  orders  and  distributing  contents  of 
original  package  among  customers,  not  engaged  in  interstate  commerce;  French 
v.  State,  52  L.  R.  A.  160,  which  holds  agent  of  nonresident  company  selling  organ 
taken  with  him,  or  taking  orders  for  others  to  be  delivered  by  him,  engaged  in 
interstate  commerce;  State  v.  Willingham,  52  L.  R.  A.  198,  which  holds  interstate 
commerce,  delivery  of  portraits  and  frames  by  agent  previously  taking  order  for 
nonresident  manufacturer. 

Cited  in  notes  (19  L.R.A.  (N.S.)  309)  on  license  or  occupation  tax  on  hawk- 
ers, peddlers,  and  persons  engaged  in  soliciting  orders  by  sample  or  otherwise, 
as  violating  the  commerce  clause;  (46  L.  ed.  U.  S.  786)  on  peddlers  and  drum- 
mers as  related  to  interstate  commerce. 

Distinguished  in  Smith  v.  Jackson,  103  Tenn.  676,  47  L.  R.  A.  417,  footnote  p. 
416,  54  S.  W.  981,  holding  agent  collecting  garments  and  sending^  them  to  laundry 
outside  of  state  and  redelivering  to  owners,  not  engaged  in  commerce.  Kimmell  v. 
State,  104  Tenn.  186,  56  S.  W.  854,  holding  person  receiving  goods  in  bulk  from 
nonresident  concern  and  selling  them  on  his  own  account  to  resident  customers 
not  engaged  in  interstate  commerce. 
Acts  void  in  part,  void  in  toto. 

Cited  in  Jones  v.  Memphis,  101  Tenn.  195,  47  S.  W.  136,  holding  several  legis- 
lative acts  relating  as  a  whole  to  annexation  of  territory  to  city,  void  in  part, 
void  in  toto;  Weaver  v.  Davidson  County,  104  Tenn.  333,  59  S.  W.  1105,  holding 
act  relating  to  fees,  void  in  part,  void  in  toto,  where  legislature  intended  it  to 
take  effect  as  a  whole;  Malone  v.  Williams,  118  Tenn.  439,  121  Am.  St.  Rep.  1002, 
103  S.  W.  798,  holding  act  containing  numerous  void  provisions  void  in  toto; 
State  ex  rel.  Cates  v.  Standard  Oil  Co.  120  Tenn.  150,  110  S.  W.  565;  Standard 
Oil  Co.  v.  State,  117  Tenn.  645,  10  L.R.A.  (N.S.)  1022,  100  S.  W.  705,— sustain- 
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ing  validity  of  state  statute  containing  clauses  attempting  to  regulate  interstate 
commerce  where  manifest  purpose  of  act  is  to  regulate  intrastate  commerce. 
Sale  of  patent  right**. 

Cited  in  State  v.  Cook,  107  Tenn.  508,  62  L.  R.  A.  177,  64  S,  W.  720,  upholding 
act  requiring  that  note  given  for  patent  right  contain  statement  of  the  fact  on 
its  face. 

36  L.  R.  A.  463,  TOWLE  v.  STARZ,  67  Minn.  370,  69  N.  W.  1098. 
Certificate  of  deposit  aa  note. 

Cited  in  note  (75  Am.  St.  Rep.  55)  on  certificate  of  deposit  as  promissory 
note. 

36  L.  R.  A.  405,  HARRIS  v.  UNITED  STATES,  8  App.  D.  C.  20. 
Refusal  of  requests  for  special   instructions. 

Cited  in  Buel  v.  State,  104  Wis.  154,  80  N.  W.  78,  holding  refusal  to  give  in- 
structions requested  not  reversible  error,  where  subject  was  covered  by  clear  in- 
structions in  general  charge. 
Intoxication    as    defense    to    crime. 

Followed  in  Lanckton  v.  United  States,  18  App.  D.  C.  370,  holding  voluntary 
intoxication  neither  excuse  nor  palliation  for  crime. 

Cited  in  State  v.  Trapp,  56  Or.  591,  109  Pac.  1094,  to  the  point  that  drunkon- 
ness  is  not  insanity  and  does  not  constitute  unsound  mind,  unless  derangement 
which  it  has  caused  becomes  fixed  and  permanent;  Ryan  v.  United  States,  26 
App.  D.  C.  81,  6  Ann.  Cas.  633,  holding  voluntary  intoxication  neither  excuse 
nor  palliation  for  crime. 

Annotation  cited  in  State  v.  Rumble,  81  Kan.  22,  25  L.IVA.(N.S.)  381,  105 
Pac.  1,  holding  voluntary  intoxication  neither  excuse  nor  palliation  for  crime. 

Cited  in  footnote  to  Booher  v.  State,  54  L.  R.  A.  391,  which  authorizes  con- 
sideration of  intoxication  on  question  of  felonious  intent  on  trial  for  con- 
spiracy to  commit  murder. 

Cited  in  note   (25  L.R.A. (N.S.)    376)    on  drunkenness  as  defense  to  homicide. 

36  L.  R.  A.  486,  DRINKALL  v.  SPIEGEL,  68  Conn.  441,  36  Atl.  830. 
Fugitives    from    justice   and    extradition. 

Cited  in  State  ex  rel.  Munsey  v.  dough,  71  N.  H.  600,  53  Atl.  1086,  holding 
evidence  that  prisoner  departed  from  foreign  state  after  commission  of  alleged 
crimes  sufficient  to  support  finding  that  she  was  fugitive  from  justice:  People 
ex  rel.  American  Surety  Co.  v.  Benham,  71  Misc.  355,  128  N.  Y.  Supp.  610, 
holding  that  one  convicted  of  offense  against  state,  who.  before  expiration  of 
sentence  was  delivered  to  Federal  authorities  to  serve  out  prior  sentence  would 
at  end  of  sentence  be  fugitive  from  justice  and  could  be  taken  by  state  under 
Federal  statute;  Hughes  v.  Pflanz.  71  C.  C.  A.  234,  138  Fed.  984.  holding  per- 
son convicted  of  crime  violating  terms  of  parole  and  moving  to  other  state  a 
fugitive  from  justice:  State  ex  rel.  Munsey  v.  Clough.  71  X.  II.  600,  67  L.R.A. 
951,  53  Atl.  1086,  holding  that  a  warrant  for  extradition  is  not  fatally  defec- 
tive because  it  does  not  state  that  the  party  is  a  fugitive  from  justice,  since  the 
burden  is  upon  the  party  to  prove  that  he  is  not  a  fugitive,  where  he  has  com- 
mitted a  crime  in  one  state  and  is  afterward  found  in  another. 

Cited  in  footnotes  to  Ex  parte  Tod.  47  L.  R.  A.  Stiti.  which  holds  person  coming 
into  state  at  another's  request  not  fugitive  from  justice;  State  ex  rel.  Nicholas 
v.  Justus,  55  L.  R.  A.  325.  which  holds  requisition  for  extradition  "by  the  acting 
governor"  made  by  chief  magistrate;  People  ex  rel.  Corkran  v.  Hyatt,  60  L.  R. 
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A.  774,  which  holds  one  not  corporeally  present  in  demanding  state  when  crime 
committed  not  fugitive  from  justice  in  another  state;  State  ex  rel.  Munsey  v. 
Clough,  67  L.R.A.  946,  which  holds  finding  that  an  accused  is  a  fugitive  from 
justice  not  precluded  by  fact  that  indictment  shows  offense  to  have  been  com- 
mitted more  than  six  years  before  finding  of  indictment ;  Farrell  v.  Hawley.  70 
L.R.A.  686,  which  holds  that  one  cannot  be  a  fugitive  from  justice  unless  he 
was  in  the  state  from  which  the  demand  comes  when  the  alleged  crime  was 
committed. 

Cited  in  notes   (112  Am.  St.  Rep.  122)   on  extradition  proceedings;    (52  L.  ed. 
U.  S.  541)    on  who  are  fugitives  from  justice. 
"Charged    with    crime." 

Cited  in  Rex  v.  Frejd,  22  Ont.  L.  Rep.  570,  to  the  point^  that  expression 
"charged  with  crime"  may  include,  when  used  in  relation  to  extradition,  re- 
sponsibility for  crime;  State  v.  Jones,  91  Ark.  8,  120  S.  W.  154,  18  Ann.  Cas. 
293;  State  v.  Ju  Nun,  53  Or.  10,  98  Pac.  513, — on  the  meaning  of  the  term 
"charged  with  crime." 

36  L.  R.  A.  489,  BALDWIN  v.  TRIMBLE,  85  Md.  396,  37  Atl.  176. 
Abandonment    of    hig-hvray. 

Cited  in  Schooling  v.  Harrisburg,  42  Or.  498,  71  Pac.  605,  holding  city  estopped 
from  opening  dedicated  streets,  where  dedication  not  accepted,  and  land  fenced 
in  by  owners,  for  thirty  years;  Tobel  v.  Lewistown,  41  Mont.  235,  137  Am.  St. 
Rep.  733,  108  Pac.  910,  holding  that  city  was  estopped  from  claiming  land  al- 
leged to  have  been  dedicated  for  street  where  for  more  than  20  years  it  per- 
mitted party  to  remain  in  undisturbed  possession  and  make  permanent  im- 
provements; Mason  v.  Rose,  75  N.  J.  Eq.  143,  71  Atl.  141,  holding  that  non- 
user  of  public  highway  for  more  than  20  years  will  not  operate  to  extinguish 
public  right  of  easement;  Olivet  v.  Synhorst,  48  Or.  298,  7  L.R.A. (N.S.)  252, 
86  Pac.  376,  holding  erecting  of  valuable  improvements  on  unopened  street  by 
abutting  owner  in  good  faith  estops  city  after  thirteen  years  from  improving 
street. 

Cited  in  footnote  to  Bembe  v.  Anne  Arundel  County,  57  L.  R.  A.  279,  which 
sustains   right  of  action   against  county  commissioners  by  one  suffering  special 
injury  from  failure  to  keep  highway  in  repair. 
Laches  as  barring  title  to  realty. 

Cited   in  Shtigars  v.  Shugars,  105  Md.  342,  66  Atl.  273,  on  when  limitations 
bar  loser  of  deed  from  maintaining  action  to  restore  same. 
Marketable    title. 

Cited  in  footnote  to  Ladd  v.  Weiskopf,  69  L.R.A.  785,  which  holds  title  not 
rendered  unmarketable  so  as  to  entitle  vendee  to  rescind  and  recover  back  pur- 
chase money  by  deed  as  to  construction  of  a  decree  of  distribution  which  is 
conclusive  on  all  parties  interested. 

Cited    in    notes    (4    L.R.A.(N.S.)    1172;    38   L.R.A.(N.S.)    39)    on    what   is   a 
marketable  title. 
IV  luif    are    public    nuisances. 

Cited  in  note   (107  Am.  St.  Rep.  219,  246)   on  what  are  public  nuisances. 

36  L.  R,  A.  493,  HOLBROOK  v.  ALDRICH,  168  Mass.  15,  60  Am.  St.  Rep.  364,  46 

N.  E.  115. 
Liability  for  Injury  to  trespassers  or  licensees. 

Cited  in  Quigley  v.  Clough,  173  Mass.  430,  45  L.  R.  A.  502,  73  Am.  St.  Rep. 
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303,  53  N.  E.  884,  denying  liability  of  lot  owner  for  injury  to  trespasser  from  con- 
tact with  barbed  wire  while  on  lot  at  night  by  mistake;  Delaware,  L.  A  W.  R.  Co. 
v.  Reich,  61  N.  J.  L.  643,  41  L.  R.  A.  835,  68  Am.  St.  R^p.  727,  40  Atl.  682,  de- 
nying liability  of  railroad  company  for  injury  to  child,  trespasser  on  defendant's 
turntable;  Savannah,  F.  &  W.  R.  Co.  v.  Beavers,  113  Ga.  413,  54  L.  R.  A.  321, 
39  S.  E.  82,  denying  liability  of  railroad  company  for  drowning  of  child  in  w;it«-r 
in  unguarded  excavation  on  its  premises;  Buch  v.  Amory  Mfg.  Co.  69  X.  11.  262, 
76  Am.  St.  Rep.  163.  44  Atl.  809,  denying  liability  for  injury  to  boy  tiv-un-MT  liy 
machinery  in  motion  in  regular  course  of  business;  Paolino  v.  McKendall.  24  R. 
I.  443,  60  L.  R.  A.  138,  96  Am.  St.  Rep.  736,  53  Atl.  268,  holding  one  burnini: 
rubbish  on  land  not  liable  for  resulting  injury  to  child  trespassers;  Bottmn  \. 
Hawks,  84  Vt.  375,  35  L.R.A.(N.S.)  443,  79  Atl.  858,  holding  that  one  maintain- 
ing opening  into  underground  mill-race  located  near  public  highway,  and  about 
which  children  are  accustomed  to  play,  is  not  liable  f jr  death  of  child  who  falls 
into  it  and  is  drowned;  Walker  v.  Potomac,  F.  &  P.  R.  Co.  105  Va.  232,  4  L.R.A. 
(N.  S.)  85,  115  Am.  St.  Rep.  871,  53  S.  E.  113,  8  Ann.  Cas.  862;  Wheeling  &  L. 
E.  R.  Co.  v.  Harvey,  77  Ohio  St.  261,  19  L.R.A.  (X.S.)  1156,  122  Am.  St.  Rep. 
503,  83  N.  E.  66,  11  Ann.  C'as.  981, — holding  railroad  company  not  liable  for 
injury  to  child  trespassing  on  turntable;  Wilmot  v.  McPadden,  79  Conn.  :57(>. 
19  L.R.A.(N.S.)  1109,  65  Atl.  157,  denying  liability  of  landowner  for  death  of 
trespassing  child  from  falling  of  chimney  of  house  being  dismantled;  Driscoli 
v.  Clark,  32  Mont.  188,  80  Pac.  1,  holding  mill  owner  not  liable  for  deatli  of 
trespassing  child  from  machinery  used  in  transporting  lumber;  Briscoe  v. 
Henderson  Lighting  &  P.  Co.  148  N.  C.  410,  19  L.R.A. (N.S.)  1131,  62  S.  E.  600, 
holding  electric  company  not  liable  for  injury  to  trespassing  child  falling  in 
hot  water  well  between  buildings;  Smith  v.  Hayes,  29  Ont.  Rep.  307,  holding 
owner  of  grain  hoisting  machine  operated  thirty  feet  from  highway,  not  liable 
for  injuries  to  small  child  trespassing  on  premises;  lamurri  v.  Saginaw  City. 
148  Mich.  53,  111  N.  W.  884  (dissenting  opinion),  on  liability  of  landowners 
for  injuries  to  children  from  attractive  dangers;  O'Leary  v.  Michigan  State 
Teleph.  Co.  146  Mich.  252,  109  N.  W.  434  (dissenting  opinion),  on  liability  for 
injury  to  licensees. 

Cited  in  footnote  to  Kopplekom  v.  Colorado  Cement  1'ipe  Co.  54  L.  R.  A.  284, 
which  holds  owner  of  uninclosed  city  lot  liable  for  injury  to  young  child,  by 
toppling  over  of  large  cement  pipe  used  by  children  as  plaything. 

Cited  in  notes  (19  L.R.A.(N.S.)  1134)  on  attractive  nuisance;  (21  L.R.A. 
(N.S.)  464)  on  duty  of  store  keeper  toward  customer  as  to  condition  of  premises. 

36  L.  R.  A.  495,  BROOKLINE  v.  HATCH,  167  Mass.  380,  45  N.  E.  756. 
What    constitute*    sufficient    description    of   a    ''place." 

Cited  in  Com.  v.  Kane,  173,  Mass.  482,  53  X.  E.  919,  holding    description    of 
place  where  implements  for  smoking  opium  were  found  and  where  defendant  was 
present,  as  "rooms  designated  as  suite  'two  in  first  story"  of  specified  building, 
sufficient. 
Municipal  powers  over  nuisances. 

Cited  in  Board  of  Health  v.  Tupper,  210  Mass.  383,  96  X.  E.  1096,  on  city 
as  proper  party  in  action  to  restrain  maintenance  of  stable  without  license. 

Cited  in  note  (38  L.  R.  A.  654)  on  municipal  power  over  nuisances  relating 
to  trade  or  business. 
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36  L.  R,  A.  497,  SPRECKELS  v.  SPRECKELS,  116  Cal.  339.  58  Am.  St.  Kep. 

170,  48  Pac.  228. 
Vested  rights  in  estates;   community  property. 

Cited  in  Barrie  v.  Carolan,  111  Fed.  135,  holding  that  wife  should  not  be  joined 
with  husband  as  defendant,  in  action  for  goods  purchased,  unless  it  is  intended 
to  hold  community  property  liable;  Reade  v.  De  Lea,  14  N.  M.  450,  95  Pac.  131, 
holding  that  under  Spanish  law  community  system  husband  had  during  wife's 
lifetime  full  power  to  sell  community  property,  and  his  wife  need  not  join  in 
conveyance;  Arnett  v.  Reade,  220  U.  S.  318,  55  L.  ed.  480,  36  L.R.A.(N.S.) 
1044,  31  Sup.  Ct.  Rep.  425,  holding  that  husband  had  no  vested  rights  in  com- 
munity property  acquired  prior  to  passage  of  N.  M.  Laws  1901,  chapter  62,  of 
which  he  would  be  deprived  by  applying  to  such  property  provisions  of  that 
chapter;  Hall  v.  Johns,  17  Idaho,  228,  105  Pac.  71,  on  the  nature  of  a  wife's 
interest  in  community  property;  Duncan  v.  Duncan,  6  Cal.  App.  407,  92  Pac. 
310,  on  a  statute  prohibiting  the  sale  of  community  property  without  the  con- 
sent of  wife  as  not  affecting  property  previously  acquired;  --Etna  Indemnity 
Co.  v.  Altadena  Min.  &  Invest.  Co.  12  Cal.  App.  171,  104  Pac.  470;  Clavo  v. 
Clavo,  10  Cal.  App.  449,  102  Pac.  556, — holding  previously  acquired  community 
property  not  affected  by  an  amendment  prohibiting  the  disposal  of  community 
property  without  the  consent  of  wife;  Re  Moffitt,  153  Cal.  360,  20  L.R.A.(N.S.) 
210.  95  Pac.  653,  holding  wife's  share  of  community  property  is  subject  to  an 
inheritance  tax. 

Cited  in  footnote  to  Gladney  v.  Sydnor,  60  L.  R.  A.  880,  which  holds  right  to 
convey  or  encumber  homestead  without  wife's  co-operation,  a  vested  one  which 
cannot  be  destroyed  by  legislature. 

Cited  in  notes  (36  L.R.A.(N.S.)  1040,  1041,  1042,  1043)  on  power  of  legis- 
lature to  restrict  husband's  right  to  alienate  community  property;  (84  Am.  St. 
Rep.  438)  as  to  when  property  rights  arising  out  of  marital  relations  are  vested; 
(126  Am.  St.  Rep.  100)  on  what  is  community  property;  (127  Am.  St.  Rep. 
1063)  on  right  of  surviving  wife  in  community  property. 

Distinguished  in  Warburton  v.  White,  176  U.  S.  497,  44  L.  ed.  560,  20  Sup.  Ct. 
Rep.  404,  holding  Washington  territorial  statute  relating  to  descent  of  community 
property,  constitutional. 

36  L.  R.  A.  502,  SAN  FRANCISCO  v.  GROTE,  120  Cal.  59,  65  Am.  St.  Rep.  155, 

47  Pac.  938. 
Title   or  interest   necessary  to   snstain   ejectment. 

Affirmed  in  bane  in  120  Cal.  59,  41  L.  R.  A.  335,  65  Am.  St.  Rep.  155,  52  Pac. 
127,  holding  that  city  many  maintain  ejectment  for  possession  of  land  dedicated 
for  street,  though  it  does  not  own  the  fee. 

Cited  in  footnote  to  Cahill  v.  Cahill.  60  L.  R.  A.  706,  which  holds  possessory 
rights  only  will  not  sustain  ejectment  without  showing  legal  title. 

36  L.  R.  A.  505.  FASSETT  v.  WISE,  115  Cal.  316,  47  Pac.  47,  1095. 
Chattel  mortgage  liens. 

Distinguished  in  Ruggles  v.  Cannedy,  127  Cal.  298,  46  L.  R.  A.  374,  53  Pao.  911, 
holding  chattel  mortgage  withheld  from  record  for  unnecessary  time  void  against 
creditors  whose  claims  have  arisen  between  dates  of  its  execution  and  recording, 
Effect  of  removal  of  mortgaged  chattels  from  state. 

Cited  in  footnote  to  Shapard  v.  Hynes.  52  L.  R.  A.  675,  which  holds  lien  of 
recorded  chattel  mortgage  follows  property  into  another  state. 

. 


36  L.R.A.  505]  L.  R.  A.  CASES  AS  AUTHORITIES.  1392 

Distinguished  in  Hammels  v.  Sentous,  151  Cal.  525,  91  Pac.  327,  12  Ann.  Cas. 
945,  holding  the  removal  of  mortgaged  property  from  the  state  does  not  affect  the 
validity  of  the  mortgage  as  to  creditors  and  mortgagees  where  recorded  before 
such  removal. 

36  L.  R.  A.  510,  LUSBY  v.  KANSAS  CITY,  M.  &  B.  R.  CO.  73  Miss.  360,  19  So. 

239. 
Military  tribunals.    . 

Cited  in  footnote  to  People  ex  rel.  Smith  v.  Hoffman,  54  L.  R.  A.  597,  which 
holds  military  examining  board,  a  judicial  body  whose  determination  reviewable 
by  certiorari. 
Relocation    of    railroad. 

Cited  in  Brown  v.  Atlantic  &  B.  R.  Co.  126  Ga.  251,  55  S.  E.  24,  7  Ann.  Cas. 
3026,  holding  a  railroad  company  having  laid  its  tracks  cannot  without  further 
legislative  authority  remove  its  tracks  to  a  now  location;  State  v.  Mobile,  J.  & 
K.  C.  R.  Co.  86  Miss.  196,  122  Am.  St.  Rep.  277,  38  So.  732,  holding  to  same 
effect;  Cairo,  U.  &  C.  R.  Co.  v.  Woodyard,  226  111.  337,  80  N.  E.  882,  9  Ann.  Cas. 
55,  holding  a  railroad  could  not  condemn  land  to  straighten  its  road  without 
further  statutory  authority;  Mobile,  J.  &  K.  C.  R.  Co.  v.  Mississippi,  210  U.  S. 
198,  52  L.  ed.  1021,  28  Sup.  Ct.  Rep.  650,  on  right  of  railroad  to  relocate  line. 

Cited  in  note  (34  L.R.A. (N.S.)  412)  on  railroads:  right  to  change  location  of 
station. 

Distinguished  in  Mobile.  J.  &  K.  C.  R.  Co.  v.  State,  89  Miss.  730,  122  Am.  St. 
Rep.  295,  41  So.  259,  on  the  right  of  railroad  to  relocate  line. 

36  L.  R.  A.  517,  HERON  v.  PHCENIX  MUT.  F.  INS.  CO.  180  Pa.  257,  57  Am. 

St.  Rep.  638,  36  Atl.  740. 
Conditions   in  policies   as   to   keeping   of   inflammable   substances. 

Cited  in  Thuringia  Ins.  Co.  v.  Norwaysz,  104  111.  App.  396,  holding  policy 
avoided  by  breach  of  condition  as  to  keeping  gasoline,  irrespective  of  whether  fire 
caused  thereby. 

Cited  in  footnotes  to  Phoenix  Ins.  Co.  v.  Flemming,  39  L.R.A.  789,  which  holds 
policy  not  avoided  by  benzine  kept  in  bottle  in  small  quantities  as  part  of  stock 
of  drugs  and  chemicals;  Bastian  v.  British  American  Assur.  Co.  66  L.R.A.  256, 
which  denies  right  to  recover  undei  policy  for  loss  occurring  on  premises  on  which 
dynamite  was  kept  in  violation  of  condition  of  policy,  although  the  dynamite 
had  nothing  to  do  with  the  loss. 

Distinguished  in  Springfield  F.  &  M.  Ins.  Co.  v.  Wade,  95  Tex.  601,  58  L.  R.  A. 
716,  93  Am.  St.  Rep.  870,  68  S.  W.  977,  holding  policy  not  avoided  by  fact  that 
gallon  of  benzine  was  kept  on  premises  for  temporary  use,  causing  destruction  of 
property. 

36  L.  R.  A.  519,  JORDAN  v.  BENWOOD,  42  W.  Va.  312,  57  Am.  St.  Rep.  859,  26 

S.  E.  266. 
Liability  for  damage  from  surface  water  and  sewage. 

Cited  in  Yeager  v.  Fairmont,  43  W.  Va.  264,  27  S.  E.  234,  holding  town  not 
liable  for  surface  water  cast  upon  abutting  lot  by  reason  of  change  in  street 
grade;  McCray  v.  Fairmont.  46  W.  Va.  443,  33  S.  E.  245,  holding  declaration  in 
action  against  city  for  damages  from  surface  water  due  to  change  in  grade  of 
street  not  alleging  that  water  was  collected  and  cast  in  mass  upon  plaintiff's 
property,  demurrable;  Hoffman  v.  Muscatine,  113  Iowa,  335.  85  N.  W.  17,  denying 
right  of  city  to  divert  large  quantities  of  surface  water  from  its  natural  channel 
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and  to  cast  it  upon  lot  owner's  land  in  destructive  quantities;  Hume  v.  Des 
Moines,  146  Iowa,  633,  29  L.R.A.(N.S.)  131,  125  X.  W.  846,  Ann.  Cas.  1912  B, 
904,  holding  that  city  which  in  bringing  street  to  grade  negligently  obstructs 
drains  carrying  surface  water  from  abutting  property  without  notice  to  owner 
is  liable  for  injury  caused  by  backing  waters;  McHenry  v.  Parkersburg,  66  W.  Va. 
538,  29  L.R.A.(N.S.)  866,  66  S.  E.  750  (dissenting  opinion)  on  liability  of  city 
for  damage  done  by  collection  of  surface  and  casting  it  upon  person's  land; 
Kunst  v.  Grafton,  67  W.  Va.  24,  26  L.R.A.  (N.S.)  1204,  67  S.  E.  74,  holding  city 
liable  for  injuries  to  building  because  of  increased  lateral  pressue  because  of  an 
embankment  in  the  grading  of  a  hillside,  and  the  diversion  of  surface  waters 
through  gutters  and  drains;  Adams  v.  Oklahoma  City,  20  Okla.  531,  95  Pac.  975, 
holding  municipality  is  not  liable  for  damages  to  land  incidental  to  the  establish- 
ment of  a  street  grade  where  the  work  performed  with  reasonable  care. 

Cited  in  footnotes  to  Nevins  v.  Fitchburg,  47  L.  R.  A.  312,  which  denies  city's 
right  to  discharge  sewer  into  private  tailrace;  Huffmire  v.  Brooklyn,  48  L.  R.  A. 
421,  which  sustains  city's  liability  for  destruction  of  oysters  by  sewage  cast  on 
beds;  McAskill  v.  Hancock,  55  L.  R.  A.  738,  which  holds  township  liable  for 
causing  surface  water  to  overflow  private  property;  Franklin  v.  Durgee,  58  L.  R. 
A.  112,  which  denies  right  to  fill  depressions  in  land  casting  surface  water  back 
on  highway  to  its  injury;  Todd  v.  York  County,  66  L.R.A.  561,  which  holds  that 
owner's  right  to  discharge  surface  water  from  premises  does  not  permit  him  to 
collect  it  in  volume  and  by  means  of  artificial  channel  discharge  it  on  another's 
land  contrary  to  natural  course  of  drainage;  Baldwin  v.  Ohio  Township,  67  L.R.A. 
642,  which  sustains  right  of  one  through  whose  lands  natural  water  course  flows 
to  accumulate  surface  waters  in  such  stream  as  against  lower  riparian  owner: 
Ginter  v.  St.  Mark's  Church,  69  L.R.A.  621,  which  holds  owners  of  improved  prop- 
erty adjacent  to  sewer  required  to  connect  gutters  and  spouts  on  buildings  there- 
with as  against  owners  of  premises  adjoining  alley  on  which  water  otherwise 
falls. 

Cited  in  note  (65  L.R.A.  251)  on  municipal  rights  and  duties  with  respect  to 
surface  water. 

Distinguished  in  Neal  v.  Ohio  River  R.  Co.  47  W.  Va.  318,  34  S.  E.  914,  hold- 
ing defendant  liable  for  damages  caused  by  obstruction  of  watercourse  so  as  to 
overflow  plaintiff's  land;  Uhl  v.  Ohio  River  R.  Co.  56  W.  Va.  497,  68  L.R.A.  139, 
107  Am.  St.  Rep.  968,  49  S.  E.  378,  3  Ann.  Cas.  201,  holding  railroad  company  is 
liable  for  damages  where  in  the  construction  of  roadbed  adequate  provision  is  not 
made  for  the  escape  of  overflow  from  stream. 
Compensation  for  taking;  or  damaging;  private  property. 

Cited  in  Austin  v.  Augusta  Terminal  R.  Co.  108  Ga.  676,  47  L.  R.  A.  758,  34  S. 
E.  852,  denying  liability  of  railroad  company  for  injury  to  plaintiff's  property 
due  to  noise,  smoke,  and  cinders  from  operation  of  its  trains,  not  causing  physical 
injury  to  property;  Heilbron  v.  St.  Louis  Southwestern  R.  Co.  52  Tex.  Civ.  App. 
582.  113  S.  W.  610,  holding  that  under  constitution  corporations  formed  for  public 
purpose  are  on  same  plane  as  private  persons  so  far  as  liability  for  damaging 
property  is  concerned;  Fowler  v.  Norfolk  &  W.  R.  Co.  68  W.  Va.  281,  69  S.  E.  811, 
holding  that  railroad  is  liable  to  abutting  owner  for  damage  to  property  caused 
by  erection  of  foot  bridge  over  railroad,  ordered  by  city  couii"il.  by  way  of  partial 
restoration  of  grade  crossing  which  railroad  had  destroyed;  Smith  v.  St.  Paul.  M. 
<<:  M.  R.  Co.  39  Wash.  372,  70  L.R.A.  1026.  109  Am.  St.  Rep.  889,  81  Pac.  840, 
holding  there  could  be  no  recovery  of  damages  from  a  railroad  from  the  damage 
to  property  by  smoke,  odors  and  noises  necessarily  incident  to  the  operation  of 
the  railroad. 
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Cited  in  note   (109  Am.  St.  Rep.  916)   on  what  constitutes  "damage"  to  prop- 
erty within  provision  that  property  shall  not  be  taken  or  damaged  for  public  use 
without  compensation. 
Injury  to  tenant's  estate   ami   reversion. 

Cited  in  Yeager  v.  Fairmont,  43  W.  Va.  264,  27  S.  C.  234,  holding  that  life 
tenant  and  remainderman  cannot  recover  in  same  action  for  damages  from  surface 
water  to  life  estate  and  remainder;  McGlamery  v.  Jackson,  67  W.  Va.  421,  68  S.  E. 
105,  21  Ann.  Cas.  239,  holding  that  reversioner  or  remainderman  may  maintain 
action  against  life  tenant  for  injury  done  to  remainder  by  cutting  of  timber  on 
land;  Crowder  v.  Fordyce  Lumber  Co.  93  Ark.  394,  125  S.  W.  417,  holding  that 
reversioner  may  sue  for  waste  to  reversionary  estate  while  life  estate  of  widow  is 
outstanding;  Nashville,  C.  &  St.  L.  R.  Co.  v.  Heikens,  112  Tenn.  392,  65  L.R.A. 
301,  footnote  p.  298,  79  S.  W.  1038,  holding  in  an  action  by  the  owner  of  a  mill 
for  its  destruction  by  fire  due  to  defendant's  negligence  the  value  of  the  leasehold 
interest  should  be  deducted  in  the  assessment  of  damages. 
Action  for  injury  to  married  woman's  lands. 

Cited  in  Jones  v.  Ducktown  Sulphur,  Copper  &  I.  Co.  109  Tenn.  387,  71  S.  W. 
821,  upholding  right  of  husband,  without  joining  wife,  to  maintain  action   for 
damages  to  rental  or  productive  value  of  her  lands. 
Opinion  as  to  damage. 

Cited  in  Clay  v.  St.  Albans,  43  W.  Va.  544,  64  Am.  St.  Rep.  883,  27  S.  E.  368, 
holding  objection  to  witness  giving  opinion  as  to  damage  in  action  for  damage 
from  surface  waters,  not  tenable. 
H  iu  h  i  of  party  to  instruction  asked. 

Cited  in  State  v.  Emblem,  44  W.  Va.  530,  29  S.  E.  1031.  holding  it  duty  of  court 
to  instruct  jury  whether  written  instrument  in  evidence  not  in  legal  effect  a  sale 
or  lease;  Bice  v.  Wheeling  Electrical  Co.  62  W.  Va.  694,  59  S.  E.  626,  holding 
court  might  properly  modify  van  instruction  asked  where  its  form  would  tend  to 
mislead  jury;  Moerison  v.  Fairmont  &  C.  Traction  Co.  60  W.  Va.  444.  55  S.  E.  669. 
on  when  party  entitled  to  have  an  instruction  given  in  his  own  language. 
Best  evidence  of  acts  of  municipal  council. 

Cited  in  Devanney  v.  Hanson,  60  W.  Va.  8,  53  S.  E.  603,  holding  oral  evidence 
inadmissible  to  prove  the  consent  of  counsel  to  a  license  unless  the  absence  of  its 
record  is  satisfactorily  accounted  for. 

36  L.  R.  A.  523,  BAHEL  v.  MANNING,  112  Mich.  24,  67  Am.  St.  Rep.  381.  70 

N.  W.  327. 
\  i-uliiit-iici-    in   use   of   fire   arms. 

Cited  in  Rudd  v.  Byrnes,  156  Cal.  640,  26  L.R.A.fN.S.)  136.  105  Pac.  957,  hold- 
ing it  negligence  as  a  matter  of  law  for  a  member  of  a  hunting  party  to  shoot  at 
an  object  moving  through  the  bushes  without  taking  time  to  discover  what  it  is. 
Liability  for  injuries  Inflicted  by  fire  arms. 

Cited  in  People  v.  Peterson,  166  Mich.  13.  131  X.  W.  153,  holding  that  person, 
charged  under  statute  with  discharging  revolver  intentionally,  without  malico. 
aimed  at  certain  person,  should  have  been  discharged  upon  record  showing  that 
he  did  act  maliciously  in  state  of  intoxication:  Anderson  v.  Settergren.  100  Minn. 
298,  111  N.  W.  279,  holding  a  merchant  loaning  a  rifle  and  selling  cartridges  to  a 
boy  of  thirteen  years  of  age  was  responsible  for  injuries  resulting  from  the 
carelessness  of  the  boy  in  the  use  of  the  gun. 

Cited  in  note  (4  L.R.A.  (X.S.)  119)  on  civil  liability  for  injury  by  negligent 
discharge  of  firearms. 
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36  L.  R.  A.  527,  ILLINOIS  C.  R.  CO.  v.  CARTER,  165  111.  570,  46  N.  E.  374. 
Liability  of  carrier  for  loss  of  freight  beyond  its  line. 

Cited  in  Lehigh  Valley  Transp.  Co.  v.  Pillsbury-Washburn  Flour  Mills  Co.  92 
111.  App.  C29,  holding  carrier  receiving  goods  for  point  beyond  its  line  impliedly 
contracts  to  carry  them  through  to  their  destination;  Elgin,  J.  &  E.  R.  Co.  v. 
Bates  Mach.  Co.  200  111.  639,  93  Am.  St.  Rep.  218,  66  N.  E.  326,  holding  receiving 
carrier  liable  beyond  its  terminus  for  destruction  of  freight,  carried  on  "through 
freight"  contract. 

Cited  in  footnotes  to  Taffe  v.  Oregon  R.  &  Nav.  Co.  58  L.  R.  A.  187,  which  denies 
initial  carrier's  liability  under  bill  of  lading  beyond  own  line;  Union  State  Bank 
y.  Fremont,  E.  &  M.  Valley  R.  Co.  59  L.  R.  A.  939,  which  sustains  initial  carrier's 
right  to  limit  liability  to  own  line;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Coolidge,  67 
L.R.A.  555,  which  holds  that  delay  by  initial  carrier  in  transporting  goods  liable 
to  injury  by  climate  renders  it  liable  for  damage  to  goods  delivered  to  consignee 
in  damaged  condition,  unless  it  shows  that  such  delay  did  not  produce  the  injury 
in  whole  or  part,  notwithstanding  delay  of  connecting  carrier;  Kansas  City  F.  S. 
&  M.  R.  Co.  v.  Washington,  69  L.R.A.  65,  which  holds  initial  carrier  checking  bag- 
gage to  destination  on  through  ticket  liable  for  loss  on  connecting  line. 

Cited  in  note  (31  L.R.A.  (N.S.)  5,  76)  on  liability  of  connecting  carrier  for  loss 
beyond  own  line. 
Notice  to  consignee  of  arrival  of  freight. 

Cited  in  Berry  v.  West  Virginia  &  P.  R.  Co.  44  W.  Va.  543,  67  Am.  St.  Rep. 
781,  30  S.  E.  143,  denying  duty  of  railroad  company  to  give  notice  to  consignee  of 
arrival  of  freight;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Kendall,  72  111.  App.  106,  holding 
notice  to  consignee  unnecessary  upon  safe  carriage  of  freight  to  destination,  to 
change  liability  from  that  of  carrier  to  that  of  warehouseman;  Pennsylvania  R. 
Co.  v.  Naive,  112  Tenn.  255,  64  L.R.A.  446,  footnote  p.  443,  79  S.  W.  124,  upholding 
custom  of  carrier  not  to  deliver  perishable  freight  on  July  4. 

Cited  in  lootnote  to  Pennsylvania  R.  Co.  v.  Naive,  64  L.R.A.  443,  which  holds 
carrier  not  negligent  in  failing  to  notify  consignee  of  arrival  of  perishable  goods 
on  legal  holiday  on  which  by  general  custom  of  locality  all  business  is  sus- 
pended. 

Cited  in  note  (18  L.R.A. (N.S.)  428)  on  necessity  of  notice  of  arrival  of  goods 
to  reduce  carrier's  liability  to  that  of  warehousman. 

Distinguished  in  Michigan   C.  R.  Co.  v.  Harville,   136  111.  App.  253,  holding 
on  the  nondelivery  of  freight  to  the  consignee,  notice  to  the  consignor  is  neces- 
sary. 
Liability    as    warehouseman    for    loss    of    freight. 

Cited  in  Diamond  Joe  Line  v.  Carter,  76  111.  App.  474,  holding  defendant  rail- 
road company  liable  as  warehouseman  for  wrongful  delivery  of  goods  in  suit  in 
cited  case ;  McCabe  v.  Atchison,  T.  &  S.  F.  R.  Co."  154  111.  App.  382 ;  Weyl  v.  South- 
ern P.  Co.  156  111.  App.  497 ;  Gratiot  Street  Warehouse  Co.  v.  St.  Louis,  A.  &  T. 
H.  R.  Co.  221  111.  425,  77  N.  E.  675, — holding  that  railroad's  liability  as  carrier, 
ir.  transporting  grain  in  carload  lots,  ceases  upon  delivering  car  at  usual  place 
for  unloading;  Gratiot  Street  Warehouse  Co.  v.  St.  Louis,  A.  &  T.  H.  R.  Co.  122 
111.  App.  407,  holding  a  carrier  only  liable  as  warehouseman  for  freight  after  its 
arrival  and  notification  of  consignees  of  such  fact;  St.  Louis  Hay  &  Grain 
Co.  v.  Chicago  .&  A.  R.  Co.  151  111.  App.  390,  on  when  liability  of  carrier  for 
freight  becomes  that  of  a  warehouseman. 

Cited  in  footnote  to  Courteen  v.  Kanawha  Dispatch,  55  L.  R.  A.  182,  which  de- 
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nies  carrier's  liability  for  accidental  destruction  of  property  while  in  warehouse 
on  pier  awaiting  arrival  of  vessel  of  connecting  carrier. 
Judicial   notice  of  conatrnction  of  foreign  statute. 

Cited  in  Pacific  Exp.  Co.  v.  Putinan,  30  Tex.  Civ.  App.  629,  71  S.  W.  312,  re- 
fusing to  take  judicial  notice  of  construction  of  foreign  statute  relating  to  limit- 
ing liability  of  carrier,  by  courts  of  state  where  enacted. 
Contract   limiting;   liability   of   carrier. 

Cited  in  Plaff  v.  Pacific  Exp.  Co.  251  111.  248,  95  N.  E.  1089,  holding  that  to  bind 
consignor  by  restriction  of  common  law  liability  inserted  by  carrier  in  receipt,  it 
must  appear  that  consignor  was  aware  of  restriction  in  receipt ;  Wabash  R.  Co. 
v.  Thomas,  222  111.  344,  7  L.R.A.  (X.S.)  1046,  78  N.  E.  777,  holding  it  a  question 
of  fact  whether  a  shipper  assented  to  a  limitation  in  the  contract  of  carriage  on. 
the  carrier's  liability. 

Cited  in  notes  (88  Am.  St.  Rep.  81,  102)  on  limitation  of  (-arrier's  liability  in 
bills  of  lading;  (42  L.  ed.  U.  S.  691)  on  validity  and  construction  of  contracts 
exempting  from  liability  for  negligence. 

36  L.  R,  A.  531,  HEWES  v.  BAXTER,  48  La.  Ann.  1303,  20  So.  701. 
Xonresidence    for    purpose    of    attachment. 

Cited  in  footnote  to  State  use  of  Burt  v.  Allen,  50  L.  R.  A.  284,  which  holds 
that  one  need  not  acquire  either  domicil  or  residence  in  another  state  to  make 
him  a  nonresident  for  purpose  of  attachment. 
Evidence  of  domicile. 

Cited  in  Quinn  v.  Nevills,  7  Cal.  App.  233,  93  Pac.  1055.  on  holding  neither 
voting  nor  registration  as  a  voter  were  conclusive  on  the  question  of  domicile. 

36  L.  R.  A.  533,  STATE  v.  McXALLY,  48  La.  Ann.  1450,  21  So.  27. 
Acts   restricting:   liberties   of   the   individual. 

Cited  in  State  v.  Itzcovitch,  49  La.  Ann.  370,  37  L.  R.  A.  675,  62  Am.  St.  Rep. 
648,  21  So.  544,  denying  validity  of  ordinance  for  regulation  of  business  of  pawn 
shops,  making  its  violation  a  misdemeanor;  New  Orleans  v.  Collins,  52  La.  Ann. 
978,  27  So.  532.  upholding  validity  of  city  ordinance  prohibiting  use  of  lottery 
devices  known  as  "slot  machines." 

Cited  in  footnotes  to  Re  Morgan,  47  L.  R.  A.  52,  which  holds  void,  eight-hour 
law  applying  to  smelters;  Re  Dalton,  47  L.  R.  A.  380,  which  sustains  eight-hour 
law  applicable  only  to  employees  of  state  municipality  or  subdivision  of  state ; 
Fiske  v.  People,  52  L.  R.  A.  291,  which  holds  void,  restriction  of  hours  of  labor  on 
city  contracts  to  eight  hours  per  day;  State  v.  Buchanan,  59  L.  R.  A.  342.  which 
sustains  prohibition  against  employment  of  women  more  than  ten  hours  a  day  in 
certain  establishments;  Cleveland  v.  Clements  Bros.  Constr.  Co.  59  L.  R,  A.  775, 
which  holds  void,  act  limiting  to  eight  hours  a  day  work  of  laborers  on  public 
contract;  State  v.  Ray,  60  L.  R.  A.  634.  which  holds  unauthorized,  ordinance  for 
closing  stores  at  7:30  p.  M.  except  Saturdays:  Re  Ten-Hour  Law,  61  L.  R.  A.  612, 
which  sustains  limitation  to  ten  hours  a  day  work  of  street  railway  employees. 

Cited  in  notes  (65  L.R.A.  51)  on  legislative  limitation  of  hours  of  labor;  (8 
L.R.A.  (N.S.)  132)  on  limitation  of  hours  of  labor  on  public  work;  (48  L.  ed.  U. 
S.  149,  151 )  on  validity  of  legislation  regulating  hours  of  labor. 

Distinguished  in  State  v.  O'Neil,  49  La.  Ann.  1172,  22  So.  352.  upholding  ordi- 
nance prohibiting  use  of  wood  in  erection  or  reconstruction  of  buildings  within 
fire  limits  of  city. 


1397  L.  R.  A.  CASES  AS  AUTHORITIES.  [36  L.R.A.  535 

Ordinance    conflicting;    with    atatute. 

Cited  in  Re  Desanta,  8  Cal.  App.  304,  96  Pac.  1027,  holding  ordinance  regulat- 
ing the  sale  of  milk  and  cream  is  void  where  in  conflict  with  a  general  statute. 

36  L.  R,  A.  535,  COY  v.  INDIANAPOLIS  GAS  CO.  146  Ind.  655,  46  N.  E.  17. 
Duties   and   liabilities   of  corporation    enjoying   public    franchise*. 

Cited  in  Indiana  Natural  &  Illuminating  Gas  Co.  v.  Anthony,  26  Ind.  App.  321, 
58  N.  E.  868,  holding  gas  company  liable  for  damages  for  failure  to  furnish  con- 
sumers with  sufficient  quantity  of  gas;  State  ex  rel.  Wood  v.  Consumers  Gas 
Trust  Co.  157  Ind.  352,  55  L.  R.  A.  248,  footnote  p.  245,  61  N.  E.  674,  authorizing 
mandamus  to  compel  natural  gas  company  to  permit  participation  in  gas  fur- 
nished; Richmond  Natural  Gas  Co.  v.  Clawson,  155  Ind.  668,  51  L.  R.  A.  747,  foot- 
note p.  744,  58  N.  E.  1049,  holding  unreasonable,  charge  of  20  cents  per  1,000  feet 
from  those  using  natural  gas  for  both  fuel  and  light,  and  only  12$  cents  for  those 
using  it  for  fuel  only ;  Indiana  Natural  &  Illuminating  Gas  Co.  v.  State,  158  Ind. 
519,  57  L.  R.  A.  762,  footnote  p.  761,  63  N.  E.  220,  denying  right  of  natural  gas 
company  to  discriminate  against  single  consumer  by  enforcing  meter  rate,  instead 
of  flat  rate,  against  him;  Fisher  v.  Greensboro  Water  Supply  Co.  128  N.  C.  379, 
38  S.  E.  912,  upholding  right  of  action  in  tort,  for  damages  resulting  from  de- 
struction of  property  by  fire  by  reason  of  insufficient  water  supply;  Guardian 
Trust  &  D.  Co.  v.  Greensboro  Water  Supply  Co.  115  Fed.  190,  holding  lien  of 
judgment  against  water  company  for  damages  for  failure  to  supply  water  for  fire 
protection  superior  to  that  of  mortgages  •  Charleston  Natural  Gas  Co.  v.  Lowe,  52 
W.  Va.  671,  44  S.  E.  410,  holding  gas  company  occupying  streets  of  city,  bound  to 
furnish  gas  to  all  citizens  comply  with  regulations  and  willing  to  pay;  Indiana 
Union  Traction  Co.  v.  Heller,  44  Ind.  App.  389,  89  N.  E.  419,  to  the  point  that 
person  may  bring  action  on  contract  against  interurban  railroad  for  refusing  to 
stop  car  in  order  to  permit  him  to  take  passage  thereon;  Greenfield  Gas  Co.  v. 
Trees,  165  Ind.  211,  75  N.  E.  2,  holding  an  action  for  damages  may  be  main- 
tained against  a  gas  company  enjoying  a  franchise  for  an  unlawful  refusal  to 
furnish  plaintiff  with  gas;  Weld  v.  Gas  &  Electric  Light  Comrs.  197  Mass.  557, 
84  N.  E.  101,  holding  mandamus  will  lie  to  compel  defendant  company  enjoying 
a  franchise  to  furnish  electric  light  to  petitioner;  Vanderberg  v.  Kansas  City 
Missouri  Gas  Co.  126  Mo.  App.  606,  105  S.  W.  17,  on  the  duties  imposed  by  the 
grant  of  a  franchise  to  a  quasi  public  corporation. 

Cited  in  notes  (6  L.R.A.(N.S-)  1173)  on  liability  of  water  company  in  tort 
for  loss  to  individual  by  its  failure  to  comply  with  contract  with  municipality; 
(21  L.R.A.(N.S.)  469)  on  liability  for  damages  caused  by  shutting  off  water 
or  gas. 

Disapproved  in  Ancrum  v.  Camden  Water,  Light  &  Ice  Co.  82  S.  C.  298,  21 
J...R.A. (N.S.)    1034,  64  S.  E.  151,  holding  water  company  under  a  contract  with 
city  to  furnish  adequate  fire  protection  is  not  liable  to  a  citizen  sustaining  dam- 
ages because  of  a  failure  to  do  so. 
Proximate  cause. 

Cited  in  Chicago,  I.  &  L.  R.  Co.  v.  Martin,  31  Ind.  App.  315,  65  N.  E.  591,  hold- 
ing question  of  proximate  cause  for  jury  where  different  conclusions  can  be  drawn 
from  facts;  Cook  v.  Ormsby,  45  Ind.  App.  356,  89  N.  E.  52.5,  holding  that  to 
constitute  actionable  negligence  it  is  not  necessary  that  defendant  should  have 
anticipated  the  precise  injury  occasioned  by  negligent  act;  Bruce  v.  Indianapolis 
Gas  Co.  46  Ind.  App.  197,  92  N.  E.  189,  to  the  point  that  in  actions  for  tort 
party  is  entitled  to  recover  all  damages  traceable  directly  to  wrongful  act;  Me- 
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Donell  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  17  N.  D.  609,  118  N.  W.  819, 
holding  in  action  for  the  negligent  killing  of  plaintiff's  horses,  in  the  assessment 
of  damages  an  allowance  might  be  made  for  the  extra  care  necessary  in  rearing 
a  sucking  colt  the  increase  of  one  of  the  animals;  Indianapolis  Union  R.  Co.  v. 
Waddington,  169  Ind.  460,  82  N.  E.  1030,  on  the  courts  in  the  determination  of 
the  proximate  cause  as  not  indulging  in  refinements  and  subtleties  which  will 
defeat  justice. 

Cited  in  footnote  to  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  399,  which 
holds  placing  on  platform  heavy  doors  blown  on  track  by  severe  gale  not  prox- 
imate cause  of  derailment  of  engine. 
Mental  suffering  and   frith  t  as  basis  for  damages. 

Cited  in  Denver  &  R.  G.  R,  Co.  v.  Roller,  49  L.  R.  A.  86,  41  C.  C.  A.  34,  100 
Fed.  750,  sustaining  charge  permitting  jury  to  award  damages  for  bodily  injury 
and  fright  directly  and  proximately  caused  by  accident;  Kalen  v.  Terre  Haute 
&  I.  R.  Co.  18  Ind.  App.  205,  63  Am.  St.  Rep. -343,  47  N.  E.  694,  holding  that 
mental  suffering  only  will  not  support  action  for  damages  for  'negligence:  In- 
dianapolis Street  R.  Co.  v.  Ray,  167  Ind.  245,  78  N.  E.  978,  on  mental  suffering 
as  an  element  of  damages. 
Omission  of  contractual  ilut  >  as  tort. 

Cited  in  Citizens  Gas  &  Oil  Min.  Co.  v.  Whipple,  32  Ind.  App.  205,  69  X  E. 
557,  holding  an  action  against  defendant  company  furnishing  gas  under  a  con- 
tract for  the  burning  of  property  because  of  negligence  is  founded  in  tort: 
Woodbury  v.  Tampa  Waterworks  Co.  57  Fla.  256,  21  L.R.A.,!N.S.)  1040,  49  So. 
559,  on  the  breach  of  a  legal  duty  imposed  independent  of  a  contract  duty  as 
amounting  to  a  tort. 

Distinguished  in  Brame  v.  Light,  Heat  &  Water  Co.  95  Miss.  34,  21  L.R.A. 
(N.S.)  470,  48  So.  728,  20  Ann.  Cas.  1293,  holding  defendant  not  liable  for 
turning  off  water  for  a  short  time,  though  it  resulted  in  damage  to  the  plain- 
tiff's house  because  of  fire  set  by  leaving  the  gas  heater  without  water,  where 
the  defendant  had  no  notice  of  the  installation  of  the  heater. 
Nut  urt-  of  action. 

Cited   in  Indiana  Nitroglycerine  &  Torpedo  Co.  v.  Lippincott  Gla&s   Co.   165 
Ind.  364,  75  N.  E.  649,  holding  an  action  for  injuries  will  be  construed  as  a  tort 
action  where  the  complaint  fails  to  show  any  cause  of  action  on  the  theory  of 
contractual  relations. 
Duty    i«,    exercise   due   care. 

Cited  in  Bessler  v.  Laughlin,  168  Ind.  41,  79  X.  E.  1033,  holding  the  basis  of 
a  duty  to  exercise  due  care  is  the  fact  that  an  omission  endangers  the  safety 
of  third  persons;  Flint  &  W.  Mfg.  Co.  v.  Beckett,  167  Ind.  500,  12  L.R.A.(N.S.) 
933,  79  N.  E.  503,  on  the  imposition  of  the  duty  to  exercise  due  care  in  per- 
formance of  an  undertaking. 

36  L.  R,  A.  539,  TRADERS'  NAT.  BANK  v.  ROGERS,  167  Mass.  315,  57  Am.  St. 

Rep.  458,  45  N.  E.  923. 
Facts  amounting  to  estoppel. 

Cited  in  Glidden  v.  Chamberlin,  167  Mass.  497,  57  Am.  St.  Rep.  479,  46  N.  E. 
103,  holding  notice  of  dishonor  or  waiver  thereof  not  proved  by  equivocal  con- 
duct or  declarations  of  indorser  as  to  admission  of  liability,  consistent  with  view 
that  indorser  was  simply  seeking  to  postpone  suit;  Shepard  &  M.  Lumber  Co.  v. 
Eldridge,  171  Mass.  531,  41  L.  R.  A.  623,  68  Am.  St.  Rep.  446,  51  N.  E.  9,  hold- 
ing that  return  of  receipted  bills  subsequent  to  giving,  by  vendee,  of  checks  for 
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prior  bills,  will  not  prevent  vendor  from  receiving  value  of  checks,  the  proceeds 
of  which  were  obtained  by  a  dishonest  clerk  who  forged  vendor's  indorsement 
thereto;  Dallinger  v.  Richardson,  176  Mass.  83,  57  N.  E.  224,  holding  executor 
not  estopped  from  setting  up  residence  of  testator,  in  action  to  recover  taxes,  by 
written  statement  to  assessors,  not  made  with  intent  that  assessors  should  rely 
on  it;  Mechanics'  &  F.  Sav.  Bank  v.  Katterjohn,  137  Ky.  435,  125  S.  W.  1071, 
Ann.  Cas.  1912  A,  439,  holding  that  oral  promise  after  maturity  of  note,  by 
accommodation  indorser  to  renew  note  does  not  constitute  waiver  of  failure  to 
give  him  notice  of  dishonor. 

Cited  in  footnotes  to  Luther  v.  Clay,  39  L.  R.  A.  95,  which  holds  lien  of  mort- 
gage not  affected  by  cancelation  of  record  of  mortgage  by  mortgagor's  forging 
entry  of  satisfaction  on  original  mortgage  for  which  copy  fraudulently  substi- 
tuted by  mortgagor;  Barry  v.  Kirkland,  40  L.  R.  A.  471,  which  holds  promise  to 
pay  forged  note  without  full  knowledge  of  facts  not  binding;  Bank  of  Mononga- 
hela  Valley  v.  Weston,  45  L.  R.  A.  547,  which  holds  failure  to  prevent  partner 
from  making  accommodation  indorsement  implies  authority  to  make  same. 
Liability  on  forged  paper. 

Cited  in  footnote  to  Marden  v.  Dorthy,  46  L.  R.  A.  694,  which  holds  record  of 
spurious  deed  with  genuine  signature  attached,  obtained  by  artifice,  no  protection 
as  against  owner  to  persons  advancing  money. 

Cited  in  notes   (49  L.R.A.  315)  on  guaranty  by  one  signing  obligation  as  sure- 
ty of  genuineness  of  other  signatures;    (23  L.R.A. (N.S.)   1234)   on  liability  upon 
renewals  of  forged  paper. 
Ratification   of   forged   instrument. 

Cited  in  footnote  to  Cornerstone  Bank  v.  Rhodes,  67  L.R.A.  812,  which  holds 
failure  of  sureties  on  past  due  note  to  repudiate  transaction  on  receiving  notice 
from  payee  that  a  new  note  has  been  substituted  a  ratification  of  the  unau- 
thorized signing  of  their  names  to  such  renewal  note  by  the  maker. 

Cited  in  note  (36  L.R.A.(N.S.)  1007,  1017)  on  ratification  of  forged  instru- 
ment. 

36  L.  R.  A.  545,  HOWELL  v.  ILLINOIS  C.  R.  CO.  75  Miss.  242,  21  So.  746. 
Injuries   received  in   entering   trains. 

Cited  in  footnote  to  Jones  v.  New  York  C.  &  H.  R,  R.  Co.  41  L.  R.  A.  490, 
which  denies  right  of  one  attempting  to  enter  car  of  mixed  train  at  distance  from 
station  to  recover  for  injury  from  sudden  jolting  of  car  in  coupling. 

Cited  in  note    (29  L.R.A.  (N.S.)    847)    on  contributory  negligence  of  child  in 
jumping  on  or  off  moving  train. 
Excessive  speed  of  trains  as  basis  of  recovery  for  injury. 

Cited  in  Clisby  v.  Mobile  &  O.  R.  Co.  78  Miss.  947,  29  So.  913,  holding  excessive 
speed  must  be  proximate  cause  of  injury  to  support  recovery  based  on  negligence 
in  that  respect. 

36  L.  R.  A.  546,  ZACHERY  v.  MOBILE  &  O.  R.  CO.  74  Miss.  520,  60  Am.  St.  Rep. 

529,  21  So.  246. 
Blind  persons  as  passengers. 

Subsequent  appeal  in  Zachery  v.  Mobile  &  O.  R.  Co.  75  Miss.  746,  41  L.  R.  A. 
385,  65  Am.  St.  Rep.  617,  23  So.  434,  holding  rule  of  carrier  forbidding  transpor- 
tation of  unattended  blind  persons  unreasonable  as  to  such  as  are  able  to  take 
care  of  themselves. 

Cited  in   Wilson  v.  Detroit  United  R.  Co.  167  Mich.  118,  132  N.  W.  762    to 
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the  point  that  whether  street  railroad  is  bound  to  accept  as  passenger  blind  man, 
depends  on  his  capacity  to  travel  alone  and  to  care  for  himself. 

Cited  in  footnotes  to  Southern  R.  Co.  v.  Hobbs,  63  L.R.A.  68,  which  holds  car- 
rier liable  to  partially  blind  passenger  carried  beyond  her  station  without  hav- 
ing reasonable  opportunity  to  alight,  despite  conductor's  promise  to  assist  her; 
Illinois  Central  R.  Co.  v.  Smith,  70  L.R.A.  642,  which  holds  carrier  not  liable 
for  failure  to  receive  as  passenger  unattended  blind  person  in  absence  of  notice 
of  his  competency  to  travel  unattended, 
u  iiili  i  of  carrier  to  refuse  transportation. 

Cited  in  notes  (26  L.R.A. (N.S.)  172)  on  duty  to  accept  as  passenger  one 
physically  or  mentally  disabled;  (107  Am.  St.  Rep.  301)  on  persons  carrier  may 
refuse  to  transport. 

Distinguished  in  Connors  v.  Cunard  S.  S.  Co.  204  Mass.  316,  26  L.R.A.  (X.S.) 
176,  134  Am.  St.  Rep.  662,  90  N.  E.  601,  17  Ann.  Cas.  1051,  holding  a  carrier 
may  refuse  to  take  a  passenger  who  is  unfit  to  travel  without  medical  atten- 
tion and  purchases  a  ticket  without  giving  notice  of  his  condition 

36  L.  R.  A.  547,  OPINION  OF  JUSTICES,  19  R.  I.  729,  36  Atl.  716. 
Constitutional  provisions  requiring:  vote   "by  ballot." 

Cited  in  Re  House  Bill  No.  1,291,  178  Mass.  609,  footnote,  54  L.  R.  A. 
430,  60  N.  E.  129,  holding  use  of  voting  machine  not  precluded  by  requirement  of 
written  vote;  Detroit  v.  Board  of  Inspectors  of  Election,  139  Mich.  554,  69 
L.R.A.  187,  111  Am.  St.  Rep.  430,  102  N.  W.  1029,  5  Ann.  Caa.  861;  Elwell  v. 
Comstock,  99  Minn.  267,  7  L.R.A.  (N.S.)  625,  109  N.  W.  698,  9  Ann.  Cas.  270: 
Bynch  v.  Malley,  215  111.  581,  74  N.  E.  723,  2  Ann.  Cas.  837,— holding  an  act 
authorizing  the  use  of  voting  machines  is  not  in  violation  of  a  constitutional 
provision  that  all  votes  shall  be  by  ballot;  United  States  Standard  Voting  Mach. 
Co.  v.  Hobson,  132  Iowa,  38,  7  L.R.A.(N.S.)  517,  119  Am.  St.  Rep.  539,  109  N. 
W.  458,  10  Ann.  Cas.  972,  holding  that  the  use  of  voting  machines  is  not  in 
violation  of  constitutional  requirement  that  voting  shalll  be  by  ballot. 

Cited  in  footnote  to  People  ex  rel.  Detroit  v.  Board  of  Inspectors,  69  L.R.A. 
184,  which  upholds  statute  permitting  use  of  voting  machine. 

Cited  in  notes  (7  L.R.A. (N.S.)  '622)  on  voting  machine  as  violative  of  con- 
stitutional requirement  that  all  elections  be  by  ballot;  (124  Am.  St.  Rep.  573) 
on  constitutionality  of  statutes,  authorizing  use  of  voting  machines. 

Distinguished   in  Nichols  v.  Election   Comrs.    (Nichols   v.  Minton)    190   Mass. 
415,  12  L.R.A.(N.S.)    282,  124  Am.  St.  Rep.  568,  82  N.  E.  50,  holding  the  use 
of  a  voting  machine  was  in  conflict  with   a   constitutional   provision   requiring 
that  candidates  be  "chosen  by  written  votes." 
"Ballot." 

Cited  in  Wirth  v.  Fehlberg,  30  R.  I.  538,  76  Atl.  438,  holding  that  writing  the 
names  of  persons  voted  for  upon  the  printed  ballot  provided  a  method  whereby 
it  was  possible  by  counting  to  ascertain  the  votes  for  each  person  and  hence 
was  a  valid  ballot. 

36  L.  R,  A.  549,  WARD  v.  BOYCE,  152  N.  Y.  191,  62  N.  Y.  S.  R,  390,  46  X.  E. 

ISO. 
Conclnsiveness   of   judgments;    enforcement. 

Cited  in  Reynolds  v.  JEtna,  L.  Ins.  Co.  160  N.  Y.  652,  55  N.  E.  305,  holding 
judgment  not  conclusive  in  second  action  unless  same  question  were  at  issue  be- 
tween same  parties,  or  privies  in  court  of  competent  jurisdiction ;  Thorn  v.  de  Bre- 
teuil,  86  App.  Div.  429,  83  N.  Y.  Supp.  849,  holding  adjudications  by  court  in 
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previous  accountings  by  executors  not  bar  to  action  for  determining  validity  of 
provisions  of  will  as  to  accumulation  of  profits. 

Cited  in  foptnote  to  Allred  v.  Smith,  65  L.R.A.  924,  which  holds  judgment  in 
action  quasi  in  rem  binding  on  the  parties  only. 

Distinguished  in  Lynde  v.  Lynde,  162  N.  Y.  416,  48  L.  R.  A.  683,  76  Am.  St. 
Rep.  332,  56  N.  E.  979,  holding  final  decree  for  alimony  in  another  state  upon 
general  appearance  of  defendant,  enforceable  in  sister  state,  although  divorce  de- 
cree invalid. 
Proceedings  of  foreign  court*. 

Cited  in  Heyl  v.  Taylor,  117  N.  Y.  Supp.  916,  64  Misc.  33,  on  the  effect  to  be 
accorded   the   proceedings   of   a  court  of   another  state. 
Due  process  of  In  \\  . 

Cited  in  Devlin  v.  Roussel,  36  App.  Div.  89,  55  N.  Y.  Supp.  386,  upholding 
right  to  serve  nonresident  executor  of  a  deceased  trustee  by  publication  in  action 
to  compel  accounting  for  investment  in  prohibited  securities  the  res  being  within 
jurisdiction;  Dittmar  v.  Gould,  60  App.  Div.  100,  69  N.  Y.  Supp.  708,  denying  ju- 
risdiction of  court  to  entertain  action  of  creditor  to  reach  trust  fund  without 
service  of  process  upon  beneficiary;  Bank  of  China  v.  Morse,  168  N.  Y.  481,  56  L. 
R.  A.  148,  85  Am.  St.  Rep.  676,  61  N.  E.  774,  denying  right  of  foreign  court  to 
impose  personal  liability  upon  New  York  stockholder  of  foreign  corporation  with- 
out legal  service  of  process  upon  him. 
Situs  of  property  for  purpose  of  attachment. 

Cited  in  Thum  v.  Pingree,  21  Utah,  362,  61  Pac.  18,  upholding  validity  of  New 
York  attachment  of  Idaho  county  warrants  found  in  New  York  payable  to  bearer 
and  transferable  without  delivery. 

Cited  in  footnotes  to  Tootle  v.  Coleman,  57  L.R.A.  120,  which  holds  right  to 
garnish  debtor  not  limited  to  situs  of  chose  in  action;  National  Broadway  Bank 
v.  Sampson,  66  L.R.A.  606,  which  holds  liability  of  nonresident  to  nonresident 
corporation  not  subject  to  attachment  within  state  when  debtor  is  temporarily 
within  jurisdiction  as  situs  of  debt  is  at  place  of  residence  either  of  debtor 
or  of  creditor. 

Cited  in  note    (67  L.R.A.  212)   as  to  where,  debt  garnishable. 
Jurisdiction  in  bankruptcy. 

Cited  in  Re  Elmira  Steel  Co.  109  Fed.  465,  holding  jurisdiction  of  court  in  domi- 
cil  of  bankrupt  cannot  be  ousted  by  prior  proceeding  in  another  district. 
Judgment  yvhen   res  judicata. 

Cited  in  Lehmeyer  v.  Moses,  69  Misc.  486,  127  N.  Y.  Supp.  253,  holding  that 
judgment  for  lessor  for  rent  which  was  defended  on  ground  of  destruction  of 
building  by  fire  is  not  res  judicata  in  subsequent  action  by  lessor  for  breach  of 
covenants  by  lessee  to  rebuild;  United  States  Fastener  Co.  v.  Bradley,  143  Fed. 
531,  on  wrfen  a  judgment  a  bar  to  a  second  action  between  the  same  parties 
arising  upon  the  same  claims;  Ex  parte  Loung  June,  160  Fed.  254,  on  a  neces- 
sity that  a  judgment  to  be  res  judicata  be  on  the  merits. 
Service  of  process. 

Cited  in  Grant  v.  Greene,  59  Misc.  15,  111  N.  Y.  Supp.  1089,  on  service  of 
process  when  binding  upon  a  nonresident;  Smith  v.  Oliver,  65  Misc.  488,  120 
N.  Y.  Supp.  73,  holding  the  seizure  of  property  without  its  appearing  that  serv- 
ice of  process  was  made  is  effectual  only  as  to  property  within  the  jurisdiction 
and  forms  no  basis  for  a  personal  judgment. 

Cited  in  note  (61  Am.  St.  Rep.  489)  on  effect  of  defects  in  service  of  process 
on  jurisdiction. 
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Jurisdiction    of    foreign    debt. 

Cited  in  National  Broadway  Bank  v.  Sampson,  179  N.  Y.  224,  66  L.R.A.  611, 
103  Am.  St.  Rep.  851,  71  N.  E.  766,  holding  jurisdiction  of  a  debt  having  a  for- 
eign situs  is  not  obtained  by  the  service  of  a  writ  of  attachment  on  a  non- 
resident member  of  the  debtor  partnership  while  temporarily  within  the  state; 
Newton  v.  Hunt,  134  App.  Div.  346,  119  X.  Y.  Supp.  3  (dissenting  opinion), 
on  the  necessity  that  action  to  reach  a  trust  fund  be  based  upon  local  juris- 
diction of  the  debt. 

36  L.  R.  A.  554,  WALLACE  v.  RICHMOND,  94  Va.  204,  26  S.  E.  586. 
Right  to  compensation  for  property  destroyed  as  nuisance. 

Cited  in  footnote  to  Aitken  v.  Wells  River,  41  L.  R.  A.  566,  which  denies  lia- 
bility of  village  for  trustee's  destruction  of  property  to  avert  imminent  public 
injury. 

Cited  in  note   (39  L.  R.  A.  528)   on  municipal  power  as  to  nuisances  affecting 
public  morals,  decency,  peace  and  good  order. 
Powers  of  municipality. 

Cited  in  Donable  v.  Harrisonburg,  104  Va.  535,  2  L.R.A.  (N.S.)  912,  113  Am. 
St.  Rep.  1056,  52  S.  E.  174,  7  Ann.  Cas.  519,  holding  the  operation  by  a  munici- 
pality of  a  stone  quarry  was  ultra  vires  in  the  absence  of  express  authority. 

36  L.  R.  A.  561,  MAYO  v.  MILWAUKEE  AMUSEMENT  CO.  94  Wis.  610,  69 
N.  W.  344. 

36  L.  R.  A.  566,  BETTMAN  v.  HARNESS,  42  W.  Va.  433,  26  S.  E.  271. 
Rigrht   of  equity  courts  to  {grant   incidental   relief  at   law. 

Cited  in  Williamson  v.  Jones,  43  W.  Va.  580,  38  L.  R.  A.  698,  64  Am.  St.  Rep. 
891,  27  S.  E.  410,  upholding  jurisdiction  of  equity  court  to  restrain  wrongful 
taking  of  petroleum  from  land  and  to  determine  damages;  Greathouse  v.  Great- 
house,  46  W.  Va.  22,  32  S.  E.  994,  holding  injunction  restraining  life  tenant 
defendant  from  committing  waste  and  from  cutting  or  removing  any  timber, 
etc.,  from  land,  too  broad;  Allegheny  Oil  Co.  v.  Snyder,  45  C.  C.  A.  611,  106  Fed. 
770;  Moore  v.  Jennings,  47  W.  Va.  189,  34  S.  E.  793;  Miller  v.  Wills,  95  Va. 
340,  28  S.  E.  337:  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47  W.  Va.  102,  34  S. 
E.  923. — holding  that  equity  having  taken  jurisdiction  to  prevent  waste  or  ir- 
reparable injury  will  give  full  relief  and  administer  remedies  properly  belong- 
ing to  courts  at  law;  Steelsmith  v.  Fisher  Oil  Co.  47  W.  Va.  401.  35  S.  R.  15, 
holding  petition  failing  to  allege  good  title,  insolvency,  or  to  show  irreparable 
damage  would  result  if  injunction  not  granted,  fatally  defective:  South  Penn 
Oil  Co.  v.  Edgell,  48  W.  Va.  350,  86  Am.  St.  Rep.  43.  37  S.  E.  596.  upholding 
jurisdiction  of  court  of  equity  to  relieve  lessees  from  forfeiture  clause  of  lea*e, 
default  being  due  to  mere  negligence;  Cecil  v.  Clark,  44  W.  Va.  670.  30  S.  E. 
216,  upholding  jurisdiction  of  equity  to  give  complete  relief  in  partition  al- 
though title  in  dispute;  Null  v.  Elliott,  52  W.  Va.  231,  43  S.  E.  173,  denying 
jurisdiction  of  equity  to  extend  time  for  excution  of  contract,  bill  not  alleging 
irreparable  damage  or  impossibility  of  pecuniary  compensation:  McGuire  v. 
Boyd  Coal  &  Coke  Co.  236  111.  71,  86  X.  E.  174,  holding  equity  would  enjoin  the 
wrongful  removal  of  coal  from  the  ground ;  Eastern  Oil  Co.  v.  Coulehan.  65  W. 
Va.  536,  64  S.  E.  836,  on  jurisdiction  of  equity  as  affecting  disputed  oil  and 
mineral  rights. 

Disapproved  in  Freer  v.  Davis,  52  W.  Va.  4,  59  L.  R.  A.  559.  footnote  p.  556, 
94  Am.  St.  Rep.  895,  43  S.  E.  164,  holding  that  equity  will  grant  injunction  to 
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prevent  irreparable  injury,  pending  determination  of  question  of  title  in  action 

at  law. 

Irreparable   Injury   to   real   estate. 

Cited  in  Williamson  v.  Jones,  43  W.  Va.  565,  38  L.  R.  A.  698,  64  Am.  St.  Rep. 
891,  27  S.  E.  410,  holding  wrongful  taking  of  petroleum  from  land  an  irreparable 
injury;  Southern  P.  R.  Co.  v.  San  Francisco  Sav.  Union,  146  Cal.  299,  70  L.R.A. 
226,  106  Am.  St.  Rep.  36,  79  Pac.  961,  2  Ann.  Caa.  962,  on  the  extraction  of  oils 
from  land  as  working  an  irreparable  injury;  Jennings-Heywood  Oil  Syndicate 
v.  Heywood  Oil  Co.  117  La.  539,  42  So.  126,  on  necessity  that  a  bill  for  an  in- 
junction state  facts  showing  an  irreparable  injury. 

Distinguished  in  Zinn  v.  Zinn,  54  W.  Va.  486,  46  S.  E.  202,  holding  a  subse- 
quent lessor  of  the  oil  and  gas  rights  in  land  cannot  maintain  a  suit  in  equity 
to  recover  royalties  from  an  adverse  prior  lessor. 
Injunction. 

Cited  in  Neale  v.  County  Court,  43  W.  Va.  110,  27  S.  E.  370,  holding  injunction 
too  broad  in  terms,  should  not  be  continued  but  modified  to  conform  to  nature 
of  injunction  authorized  by  facts;  Morison  v.  American  Asso.  110  Va.  93.  65 
S.  E.  469,  holding  that  injunction  may  issue  to  prevent  removal  of  one  beneath 
surface  as  incidental  to  bill  to  remove  cloud  on  title  to  land ;  Powhatan  Coal  & 
Coke  Co.  v.  Ritz,  60  W.  Va.  405,  9  L.R.A.(N.S.)  1231,  56  S.  E.  257,  on  an  injunc- 
tion depriving  a  party  of  the  possession  of  property  without  a  hearing  as  be- 
ing null  and  void;  Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  707, 
on  when  a  preliminary  injunction  will  be  held  void;  Spring  Valley  Water  Co. 
v-.  San  Francisco,  165  Fed.  710,  on  an  injunction  as  going  too  far  which  gives 
rights  for  which  complainant  contends  in  advance  of  a  decision;  Jackson  v.  Big 
Sandy  &  R.  Co.  63  W.  Va.  23,  129  Am.  St.  Rep.  955,  59  S.  E.  749,  holding  equity 
might  enjoin  the  use  as  a  common  carrier  of  a  railroad  built  on  a  right  of  way 
only  for  the  transportation  of  minerals  of  the  owner  of  the  land  on  which  right 
of  way  exists. 

Cited  in  note  (99  Am.  St.  Rep.  748)  on  injunction  against  trespass  on  realty. 
Leases. 

Cited  in  Beckwith  v.  Laing,  66  W.  Va.  252,  66  S.  E.  354,  holding  that  equity 
may  enforce  specific  performance  of  stipulations  contained  in  lease  and  contract 
concerning  land  where  remedy  at  law  is  inadequate;  Carnegie  Natural  Gas  Co. 
v.  South  Penn  Oil  Co.  56  W.  Va.  il5,  49  S.  E.  548,  holding  equity  has  jurisdic- 
tion to  enforce  specific  performance  of  a  lease;  Pearson  v.  West  Virginia  Lime 
&  Cement  Co.  56  W.  Va.  661,  49  S.  E.  418,  on  equity  as  having  jurisdiction  to 
enforce  the  specific  performance  of  •&  lease;  Starn  v.  Huffman,  62  W.  Va.  423, 
59  S.  E.  179,  holding  equity  would  cancel  a  lease  of  a  coal  vein  for  a  certain 
period  where  no  mining  is  done  until  long  after  the  expiration  of  such  period. 
Oil  and  g-as  leases. 

Cited  in  Steelsmith  v.  Gartlan,  45  W.  Va.  35,  44  L.  R.  A.  113,  29  S.  E.  978, 
holding  that  oil  leases  are  to  be  construed  most  strictly  against  lessee  and  favor- 
able to  the  lessor;  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.  47  W.  Va.  92,  34  S.  E. 
923,  holding  oil  lease  surrenderable  at  any  time  by  lessee  without  fulfilment  of 
any  of  its  covenants  may  be  terminable  at  any  time  by  lessor  before  executed 
by  lessee;  Duffield  v.  Michaels,  97  Fed.  833,  upholding  right  of  lessor  to  forfeit 
oil  lease  upon  lessee's  failure  to  complete  well  within  time  specified  and  to  make 
monthly  payments  agreed  upon;  Elk  Fork  Oil  &  Gas  Co.  v.  Jennings,  84  Fed.  851, 
holding  absolute  right  to  oil  privileges  in  territory  covered  by  large  number  of 
separate  leases  not  acquired  by  completion  of  single  well  in  territory  within  time 
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specified;  Urpman  v.  Lowther  Oil  Co.  53  W.  Va.  505,  97  Am.  St.  Rep.  1027,  44 
S.  E.  433,  canceling  oil  lease  on  ground  of  abandonment,  although  containing  no 
forfeiture  clause;  Jennings-Heywood  Oil  Syndicate  v.  Houssiere-Latreille  Oil  Co. 
119  La.  844,  44  So.  481;  Federal  Betterment  Co.  v.  Blaes,  75  Kan.  74,  88  Pae. 
555, — on  how  oil  and  gas  leases  are  to  be  construed;  American  Window  Glass  Co. 
v.  Indiana  Natural  Gas  &  Oil  Co.  37  Ind.  App.  444,  76  N.  E.  1006,  holding  on  the 
lease  of  oil  and  gas  under  land  for  a  period  of  years  at  an  annual  rental  and 
further  as  long  as  oil  and  gas  remain  in  paying  quantities  the  acceptance  of  the 
annual  rental  after  the  expiration  of  the  period  fixed  does  not  amount  to  a  rental 
for  another  period  of  the  same  length  of  time;  Harvey  Coal  &  Coke  Co.  v.  Dillon. 
59  W.,Va.  621,  6  L.R.A.  ( N.S. )  637,  53  S.  E.  928,  holding  a  writing  leasing  land 
for  coal  mining  for  a  period  of  years  and  granting  the  exclusive  right  therein  for 
such  period  in  consideration  of  the  payment  of  a  royalty  on  the  coal  mined  is  in 
effect  a  lease. 

Cited  in  footnote  to  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  59  L.  R.  A. 
566,  which  holds  vested  interest  in  oil  not  vested  in  lessees  by  mere  drilling  of 
well  and  discovery  of  oil. 

Cited  in  note  (11  L.R.A. (N.S.)  421)  on  effect  of  provision  for  minimum 
royalties  or  annual  rental  upon  right  to  forfeit  mining  lease  for  failure  to 
prosecute  work. 

Distinguished  in  Yoke  v.  Shay,  47  W.  Va.  43,  34  S.  E.  748,  holding  that  oil 
lease  written  by  lessor  should  be  construed  most  strongly  against  him:  Har- 
ness v.  Eastern  Oil  Co.  49  W.  Va.  243,  38  S.  E.  662,  holding  oil  and  gas  lease 
upon  cash  consideration  paid,  and  royalty,  perpetuated  by  production  of  gas 
in  paying  quantity ;  Pheasant  v.  Hanna,  63  W.  Va.  619,  60  S.  E.  618,  refusing 
to  cancel  a  lease  of  mineral  land  before  the  expiration  of  the  term  for  a  failure 
to  mine  and  pay  rent  where  lessees  willing  and  ready  to  perform. 
Estoppel  In  pals. 

Cited  in  Williamson  v.  Jones,  43  W.  Va.  575,  38  L.  R.  A.  698,  64  Am.  St.  Rep. 
891,  27  S.  E.  410,  holding  that  knowledge  of  purchaser  of  defect  in  title  defeats 
plea  of  estoppel  by  silence  of  claimants  of  title;  McNeeley  v.  South  Penn  Oil 
Co.  52  W.  Va.  643,  62  L.  R,  A.  577,  44  S.  E.  508,  holding  married  woman  not 
estopped  by  silence  from  asserting  her  joint  interest  in  land,  when  knowing  that 
her  husband  is  negotiating  exchange  of  whole  land  in  his  name;  Haskell  v. 
Sutton,  53  W.  Va.  214,  44  S.  E.  533,  holding  infants  not  estopped  by  their  silence 
after  becoming  of  age,  from  asserting  their  interest  in  oil  lands  illegally  leased 
by  their  guardian. 

Cited  in  footnote  to  Rogers  v.  Portland  &  B.  Street  Railway,  70  L.R.A.  574, 
which  holds  one  in  possession  of  land  who  gives  railroad  company  right  to  take 
gravel  therefrom  estoppel  from  maintaining  action  for  its  conversion  after  ob- 
taining assignment  of  right  of  action  from  true  owner. 
Fraudulent  representations  when  actionable. 

Cited  in  Cork  v.  Cork,  56  WT.  Va.  58,  48  S.  E.  757,  holding  fraudulent  repre- 
sentations not  relied  upon  or  misleading  are  not  actionable. 
Construction    of   word    "and." 

Cited  in  Capital  City  Bank  v.  Hilson,  59  Fla.  221,  51  So.  853,  holding  that 
•where  in  agreement  to  indemnify  B.  from  certain  obligations  described  as  ob- 
ligations of  A.  and  B.  "personally,"  word  "and"  will  not  be  construed  as  mean- 
ing "or"  except  for  strong  reasons. 
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36  L.  R.  A.  575,  GUNX  v.  OHIO  RIVER  R.  CO.  42  W.  Va.  676,  26  S.  E.  546. 
Contributory    negligence    of    children. 

Cited  in  Chicago  City  R.  Co.  v.  Tuohy,  196  111.  425,  58  L.  R.  A.  275,  63  N.  E. 
997,  holding  child  under  six  years  of  age  prima  facie  incapable  of  being  charge- 
able with  contributory  negligence. 
Duty  towards  trespassers. 

Cited  in  Bias  v.  Chesapeake  &  O.  R.  Co.  46  VV.  Va.  357,  33  S.  E.  240,  holding 
question  whether  engineer  was  negligent  in  keeping  lookout  for  children  prop- 
erly submitted  to  jury;  Sample  v.  Consolidated  Light  &  R.  Co.  50  W.  Va.  483, 
57  L.  R.  A.  192,  40  S.  E.  597,  holding  one  of  highest  duties  of  motorman  to  be 
to  keep  proper  lookout  for  persons,  and  especially  children,  on  and  about  the 
track;  Mason  v.  Southern  R.  Co.  58  S.  C.  81,  53  L.  R.  A.  918,  footnote  p.  913, 
79  Am.  St.  Rep.  826,  36  S.  E.  440,  holding  company  liable  for  death  of  child  on 
track,  from  failure  to  keep  reasonable  lookout;  Corbett  v.  Oregon  Short  Line  R. 
Co.  25  Utah,  454,  71  Pac.  1065,  holding  carrier  bound  to  anticipate  trespassers 
where  an  unfenced  track  was  bordered  by  habitations  and  used  as  highway; 
Teakle  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.  32  Utah,  289,  10  L.R.A.(N.S-)  491,  90 
Pac.  402,  on  when  trainmen  bound  to  anticipate  and  keep  a  reasonable  lookout 
for  persons  on  track;  Chesapeake  &  O.  R.  Co.  v.  Hawkins,  26  L.R.A. (N.S.)  313, 
98  C.  C.  A.  443,  174  Fed.  600,  on  the  duty  owed  by  railroad  trainmen  to  trespass- 
ing children. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Tartt,  49  L.  R.  A.  99, 
which  denies  duty  towards  trespassers  on  track,  before  discovery;  Kramer  v. 
Southern  R.  Co.  52  L.  R.  A.  359,  which  denies  railroad  company's  liability  for 
death  of  child  by  fall  of  pile  of  cross-ties  in  unused  portion  of  street;  Trudell 
v.  Grand  Trunk  R.  Co.  53  L.  R.  A.  271,  which  holds  engineer  justified  in  be- 
lieving good-sized  boy  will  leave  track  in  time  to  avoid  injury;  Gleason  v.  Smith. 
55  L.  R.  A.  622,  which  denies  liability  for  injury  by  collision  with  team,  to 
twelve-year-old  boy  using  street  as  playground;  Ashworth  v.  Southern  R.  Co.  59 
L.  R.  A.  592,  which  holds  company  liable  for  injury  to  young  child  while  riding 
on  running  board  of  engine  according  to  known  custom  of  children;  Craddock  v. 
Louisville  &  N.  R.  Co.  63  L.  R.  A.  657,  which  denies  duty  of  those  in  charge  of 
locomotive  to  discover  at  earliest  possible  moment  infants  on  track  at  place 
remote  from  highway. 

Cited  in  notes  (69  L.R.A.  527,  538,  542,  547,  553)  on  care  due  to  sick,  infirm 
or  helpless  persons,  with  whom  no  contract  relation  is  sustained;  (6  L.R.A. 
(N.S.)  283)  on  right  of  engineer  of  train  to  presume  that  child  will  get  out 
of  danger;  (8  L.R.A. (N.S.)  1076,  1083)  on  duty  of  railroad  to  keep  lookout  for 
trespassers  on  track;  (31  L.R.A. (N.S.)  1035)  on  intoxication  of  persons  on 
track  as  affecting  applicability  of  doctrine  of  last  clear  chance;  (32  L.R.A. 
(N.S.)  569)  on  duty  of  property  owner  to  trespassing  child. 

Distinguished  in  Couch  v.  Chesapeake  &  O.  R.  Co.  45  W.  Va.  58,  30  S.  E.  147, 
(by  divided  court)   as  to  liability  for  killing  of  child,  where  it  was  not  clearly 
shown  that  engineer  could  have  seen  it  in  time  to  prevent  accident. 
Negligence  of   parents. 

Cited  in  Bias  v.  Chesapeake  &  O.  R.  Co.  46  W.  Va.  362,  33  S.  E.  240,  by 
Brandon.  J.,  dissenting,  who  holds  negligence  of  father  in  allowing  child  to  go 
upon  railroad,  bar  to  recovery  by  him  *'or  its  death. 

Cited  in  note  (38  L.R.A. (N.S.)  755,  756)  on  contributory  negligence  of 
parent  as  bar  to  action  by  parent  or  administrator  for  death  of  child  non  sui 
juris. 
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Review   of  judgment  on   demurrer  to  evidence. 

Cited  in  Shaver  v.  Edgell,  48  W.  Va.  511,  37  S.  E.  664,  and  Bulkley  v.  Sims, 
48  W.  Va.  107,  35  S.  E.  971,  holding  all  that  can  reasonably  be  inferred  by  jury 
from  plaintiff's  evidence,  admitted  on  demurrer  thereto;  Bowman  v.  Dewing.  50 
W.  Va.  447,  40  S.  E.  576,  holding  that  on  demurrer  to  evidence  court  should  con- 
sider evidence  on  both  sides  as  on  no  motion  to  set  aside  verdict;  Hysell  v. 
Sterling  Coal  &  Mfg.  Co.  46  W.  Va.  160,  33  S.  E.  95,  holding  that  judgment  on 
demurrer  to  evidence  will  not  be  reversed  unless  plainly  contrary  to  preponder- 
ance of  evidence;  Teel  v.  Ohio  River  R.  Co.  49  W.  Va.  86,  38  S.  E.  518,  holding 
question  as  to  whether  demurrer  to  evidence  waives  party's  own  evidence  except 
where  not  conflicting  with  that  of  opposite  party,  not  presented;  Weaver  v. 
Akin,  48  W".  Va.  460,  37  S.  E.  600,  holding  conclusive,  finding  of  facts  by  circuit 
court  not  contrary  to  plain  preponderance  of  evidence;  Vance  v.  Ravenswood, 
S.  &  G.  R.  Co.  53  W.  Va.  348,  44  S.  E.  461 ;  Weeks  v.  Ohio  River  R.  Co.  52  W.  Va. 
100,  43  S.  E.  118,  holding  that,  on  demurrer  to  evidence,  facts  must  be  regarded 
in  light  most  favorable  to  plaintiff;  Dempsey  v.  Norfolk  &  W.  R.  Co.  69  W.  \  a. 
273,  34  L.R.A.(N.S.)  683,  71  S.  E.  284,  holding  that  if  verdict  against  party 
demurring  to  evidence  could  not  properly  be  set  aside,  there  should  be  judgmr:!, 
against  him;  Newman  v.  Ruby,  54  W.  Va.  385,  46  S.  E.  172,  holding  a  party  1>\ 
demurring  to  evidence  admits  all  inferences  of  fact  deducible  therefrom ; 
Campbell  v.  Elkins,  58  W.  Va.  316,  2  L.R.A.(N.S.)  164,  52  S.  E.  220,  holding  t.n 
same  effect;  Kelley  v.  Ohio  R.  Co.  58  W.  Va.  221,  2  L.R.A.(N.S.)  902,  52  S.  E. 
520,  holding  the  evidence  of  a  demurrant  must  plainly  preponderate  to  sustain 
a  demurrer;  Barrett  v.  Raleigh  Coal  &  Coke  Co.  55  W.  Va.  397,  47  S.  E.  154 
on  how  a  demurrer  to  evidence  to  be  treated;  Uhl  v.  Ohio  River  R.  Co.  56  W. 
Va.  508,  68  L.R.A.  145,  107  Am.  St.  Rep.  968,  49  S.  E.  378,  3  Ann.  Cas.  201,  on 
a  demurree  as  entitled  to  all  the  inferences  of  fact  deducible  from  the  evi- 
dence; Butcher  v.  Somerville,  67  W.  Va.  267,  67  S.  E.  726,  holding  that  verdict 
may  be  directed  where  evidence,  with  all  inferences  jury  should  draw  from  it, 
is  insufficient  to  support  verdict  for  plaintiff. 

36  L.  R.  A.  582,  STEWART  v.  THOMSON,  97  Ky.  575,  53  Am.  St.  Rep.  431,  31 

S.  W.  133. 
Evasion  of  exemption   laws. 

Cited  in  National  Tube  Co.  v.  Smith,  57  W.  Va.  214,  1  L.R.A.(N.S-)  197.  Tin 
Am.  St.  Rep.  771,  50  S.  E.  717,  refusing  to  enjoin  a  garnishment  of  money  owing 
to  a  nonresident  debtor  on  the  ground  that  it  is  exempt  by  the  laws  of  the  state 
of  debtor's  residence. 

Cited  in  footnote  to  Re  Flukes,  51  L.  R.  A.  176,  which  holds  void,  statute 
against  sending  chose  in  action  out  of  state  for  suit. 

Cited  in  note  (1  L.R.A.(N.S.)  195)  on  enforcing  exemption  laws  of  other 
state. 

36  L.  R.  A.  586,  JOHNSON  v.  ST.  PAUL  CITY  R.  CO.  67  Minn.  260.  69  N.  W.  900. 
Duty  of  persona  about   to   cross   tracks   to   look  and   listen. 

Cited  in  Moore  v.  St.  Louis  Transit  Co.  95  Mo.  App.  737,  75  S.  W.  699,  holding 
not  negligence  per  se  to  attempt  to  cross  street  car  track  immediately  after  pass- 
ing of  car  without  looking  in  same  direction  from  which  car  came ;  Walker  v.  St. 
Paul  City  R.  Co.  81  Minn.  411,  51  L.R.A.  636,  84  N.  W.  222,  holding  plaintiff  not 
guilty  of  contributory  negligence  in  attempting  to  reach  platform  by  passing  in 
front  of  car  which,  according  to  custom,  had  been  signaled  to  stop  at  that  point. 

Cited  in  footnotes  to  Hoelzel  v.  Crescent  City  R.  Co.  38  L.  R,  A.  708,  which 
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requires  pedestrian  to  stop,  look,  and  listen  before  crossing  electric  railway 
track;  Atlantic  City  R.  Co.  v.  Goodin,  45  L.  R.  A.  671,  which  holds  passenger 
starting  across  intervening  tracks  after  alighting  not  required  to  look  and  listen 
for  trains;  Tesch  v.  Milwaukee  Electric  R.  &  Light  Co.  53  L.  R.  A.  618,  which 
requires  traveler  to  look  and  listen  before  crossing  street  car  track  at  place 
reasonably  certain  to  effect  purpose;  Kansas  City-Leavenworth  R.  Co.  v.  Gal- 
lagher, 64  L.  R.  A.  344,  which  sustains  right  of  one  about  to  cross  street  car 
tracks  to  believe  that  car  is  running  at  lawful  speed  and  is  under  control; 
Marden  v.  Portsmouth,  K.  &  Y.  Street  Railway,  69  L.R.A.  300,  which  holds  fail- 
ure to  look  and  listen  before  crossing  street  car  track  at  public  crossing  not 
negligence  per  se. 
( in  i>ii  in  !•:••  contributory  negligence. 

Cited  in  Koplitz  v.  St.  Paul,  86  Minn.  375,  58  L.  R.  A.  75,  90  N.  W.  794. 
holding  contributory  negligence  of  young  man,  one  of  party  hiring  omnibus,  not 
imputable  to  young  woman  riding  therein,  who  was  one  of  party  furnishing 
lunch  for  picnic;  Cotton  v.  Willmar  &  S.  F.  R.  Co.  99  Minn.  373,  8  L.R.A.(N.S.) 
056,  116  Am.  St.  Rep.  422,  109  N.  W.  835,  9  Ann.  Cas.  935,  holding  negligence  of 
driver  not  imputed  to  guest  or  passenger,  but  circumstances  may  create  duty  to 
attempt  to  control  action  of  driver;  Liabraaten  v.  Minneapolis,  St.  P.  &  Ste.  M. 
R.  Co.  105  Minn.  212,  117  N.  W.  423,  15  Ann.  Cas.  1147,  holding  mere  fact  that 
guest  could  have  noticed  approaching  train,  if  he  had  looked,  is  not  conclusive 
that  omission  to  do  so  was  negligence;  Teal  v.  St.  Paul  City  R.  Co.  96  Minn. 
382,  104  N.  W.  945,  holding  question  of  plaintiff's  contributory  negligence  was 
at  most  a  question  of  fact  for  the  jury  under  the  evidence. 
By  children. 

Cited  in  Shellaberger  v.  Fisher,  5  L.R.A.(N.S.)    255,  75  C.  C.  A.  9,  143  Fed. 
940,  holding  duty  of  infants  is  commensurate  with  their  age  and  -discretion. 
Excessive  verdicts. 

Cited  in  Chitty  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  166  Mo.  443,  65  S.  W.  959,  re- 
ducing $15,000  verdict  for  crushed  leg  in  case  of  fourteen-year-old  boy,  to  $10  - 
000;  Maloney  v.  Winston  Bros.  Co.  18  Idaho,  756,  —  L.R.A.(N.S.)  — ,  111  Pac. 
1080.  on  power  and  duty  of  court  on  appeal  to  reverse  judgment  because  of  ex- 
cessive verdicts  or  to  order  modification  thereof. 
Frivolous  appeals. 

Cited  in  Johnson  v.  St.  Paul  City  R.  Co.  68  Minn.  409,  71  N.  W.  619,  dismissing 
appeal  as  frivolous,  where  judgment  was  entered  in  favor  of  plaintiff  for  reduced 
amount  in  accordance  with  mandate  of  court. 

36  L.  R.  A.  589,  COM.  ex  rel.  HENSEL  v.  PROVIDENT  BICYCLE  ASSO.   178 

Pa.  636,  36  Atl.  197. 
Bicycle   laws. 

Cited  in  note   (47  L.  R.  A.  307)   on  bicycle  law. 
Insurance    contracts. 

Cited  in  Stern  v.  Rosenthal,  71  Misc.  426.  128  K  Y.  Supp.  711.  holding  that 
where  defendants  employed  plaintiff  to  manufacture  trousers  from  defendant's 
material,  and  in  consideration  of  deduction  of  1  per  cent  from  amount  to  be- 
come due  if  goods  should  be  damaged  by  fire,  defendants  did  not  assume  risk  and 
was  not  engaged  in  insurance  business. 

Distinguished  in  Physicians'  Defense  Co.  v.  O'Brien,  100  Minn.  496,  111  N. 
W.  396,  holding  an  agreement  to  defend  a  physician  against  malpractice  suits 
to  a  certain  amount  but  not  to  pay  any  judgments  is  a  contract  of  insurance. 
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36  L.  R.  A.  593,  GROSSMAN  v.  OAKLAND,  30  Or.  478,  60  Am.  St.  Rep.  832, 

41  Pac.  5. 
Power    of    municipalities    to    declare    and    abate    nuiaancea. 

Applied  in  Wygant  v.  McLauchlan,  39  Or.  432,  54  L.  R,  A.  638,  footnote  p.  637, 
87  Am.  St.  Rep.  673,  64  Pac.  867,  denying  city's  power  unreasonably  to  prohibit 
all  interments  within  city. 

Cited  in  State  v.  Marshall,  50  La.  Ann.  1178,  24  So.  186,  holding  ordinance 
declaring  parking  of  cars  a  nuisance,  void;  Cuba  v.  Mississippi  Cotton  Oil  Co. 
150  Ala.  265,  10  L.R.A.  (N.S.)  312,  43  So.  706,  holding  an  ordinance  declaring 
buildings  used  for  the  storage  of  cotton  seed  without  reference  to  the  manner 
of  conducting  the  business,  a  nuisance  is  void. 

Cited  in  footnotes  to  Western  &  A.  R,  Co.  v.  Atlanta,  54  L.  R.  A.  294,  which 
holds  power  to  abate  nuisance  in  city,  in  police  court  only;  Mercer  County  v. 
Harrodsburg,  56  L.  R.  A.  583,  which  authorizes  city  to  enjoin  replacing  of  hitch- 
ing posts  removed  as  nuisances;  State  ex  rel.  Indianapolis  v.  Indianapolis  Union 
R.  Co.  60  L.  R.  A.  831,  which  denies  city's  power  to  declare  anything  a  nuisance 
per  se,  not  recognized  as  such  by  common  law;  Laugel  v.  Bushnell,  58  L.  R.  A. 
266,  which  sustains  city's  power  to  denounce  conclusively  as  nuisance,  that  which 
is  such  per  se,  or  as  to  which  there  may  be  honest  differences  of  opinion. 

Cited  in  notes  (38  L.  R.  A.  161)  on  municipal  power  over  buildings  and  other 
structures  as  nuisances;  (38  L.  R.  A.  305)  on  municipal  power  over  nuisance* 
affecting  safety,  health,  and  personal  comfort;  (38  L.  R.  A.  640)  on  municipal 
power  over  nuisances  relating  to  trade  or  business;  (39  L.  R.  A.  520)  on  mu- 
nicipal power  as  to  nuisances  affecting  public  morals,  decency,  peace,  and  good 
order;  (39  L.  R,  A.  649)  on  municipal  power  over  nuisances  affecting  highways 
and  waters;  (51  L.  R.  A.  657)  on  right  of  municipality  to  maintain  suit  to 
enjoin  or  abate  public  nuisances;  (31  L.R.A. (N.S.)  549)  on  power  of  munici- 
pality to  declare  particular  amusements  nuisances  per  se;  (120  Am.  St.  Rep. 
374)  on  power  of  municipality  to  declare  what  is  a  nuisance. 
Effect  of  plea  of  ii  uili  >  . 

Cited  in  People  v.  Fuchs,  71  Misc.  71,  129  N.  Y.  Supp.  1012,  holding  that  plea 
of  guilty  is  limited  to  information;  and  if  it  charges  no  crime,  it  does  not  pre- 
vent defendant  from  raising  such  objection  on  appeal. 
What  are   public  iinisnnces. 

Cited  in  notes  (17  L.R.A.(N.S.)  1029)  on  stable  for  horses  as  nuisance:  (25 
Eng.  Rul.  Cas.  160,  107  Am.  St.  Rep.  202)  on  what  are  public  nuisances. 

36  L.  R.  A.  615,  DAVIS  v.  PETRINOVICH,  112  Ala.  654,  21  So.  344. 
Police  and   taxing:   powers  of  municipalities. 

Cited  in  Browne  v.  Mobile,  122  Ala.  168,  25  So.  223,  holding  ordinance  im- 
posing license  tax  on  vehicles  used  in  transportation  of  goods,  etc.,  reasonable: 
Dinsmore  v.  Erie,  20  Pa.  Co.  Ct.  519,  7  Pa.  Dist.  R.  359,  holding  tax  of  bicycles 
by  city,  in  effect,  a  revenue  measure,  illegal. 

Cited  in  footnotes  to  Ellis  v.  Frazier,  53  L.  R.  A.  454,  which  holds  invalid, 
imposition  of  tax  of  specified  amount  on  all  bicycles  for  construction  of  bicycle 
patli :  Com.  use  of  Wiggins  v.  Scott,  55  L.  R.  A.  .V.)7,  which  sustains  right  of 
single  nonresident  taxpayer  to  sue  for  himself  and  others  to  recover  taxes  ille- 
gally exacted;  Philadelphia  Mortg.  &  T.  Co.  v.  Omaha.  57  L.  R.  A.  150,  which 
denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which  money 
loaned  in  reliance  on  treasurer's  mistaken  marking  of  taxes  as  paid. 

Cited  in  note   i  36  L.  R.  A.  414)  on  license  fee  for  use  of  streets  by  vehicles. 
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Bicycle  a*  vehicle. 

Cited  in  Fielder  v.  Tipton,  149  Ala.  611,  8  L.R.A.(N.S-)  1269,  123  Am.  St. 
Rep.  69,  42  So.  985,  13  Ann.  Caa.  1012,  holding  a  person  riding  a  bicycle  on  a 
sidewalk  is  liable  for  injuries  to  a  pedestrian  although  no  ordinance  prohibiting. 

36  L.  R,  A.  618,  Re  BOHEN,  115  Cal.  372,  47  Pac.  55. 
Ordinances   and    actions    relating?    to    cemeteries. 

Cited  in  Los  Angeles  v.  Hollywood  Cemetery  Asso.  124  Cal.  350,  71  Am.  St. 
Rep.  75,  57  Pac.  153,  holding  county  ordinance  forbidding  extension  or  enlarge- 
ment of  any  cemetery  therein  without  permission  of  supervisors,  void. 

Cited  in  footnote  to  Lowe  v.  Prospect  Hill  Cemetery  Asso.  46  L.  R.  A.  237, 
which  authorizes  injunction  against  interment  in  cemetery  when  likely  to  pollute 
and  poison  water  in  wells  in  vicinity. 

Cited  in  notes   (27  L.R.A.(X.S.)   263,  267)   on  regulations  of  burials  and  ceme- 
teries;   (87  Am.  St.  Rep.  682)  on  power  of  municipality  to  regulate,  prohibit,  or 
discontinue  cemeteries. 
Reasonableness    of    ordinance. 

Cited  in  Grumbach  v.  Lelande,  154  Cal.  680,  98  Pac.  1059,  holding  an  ordi- 
nance prohibiting  the  carrying  on  of  a  wholesale  liquor  business  within  certain 
limits  is  not  unreasonable  and  void  because  saloons  permitted  within  such  terri- 
tory; Ex  parte  King,  157  Cal.  167,  106  Pac.  578,  holding  that  statute  prohibit- 
ing sale  of  liquor  within  certain  distance  of  camp  of  men,  numbering  25  or 
more,  engaged  upon  public  work  is  constitutional. 

Cited  in  note  (123  Am.  St.  Rep.  49)  on  test  of  validity  of  municipal  ordinance 
as  denying  equal  protection  of  the  laws. 

36  L.  R.  A.  623,  STATE  v.  MAIN,  69  Conn.  123,  61  Am.  St.  Rep.  30,  37  Atl.  80. 
Constitutional  exercise  of  judicial  power. 

Cited  in  State  v.  Long.  72  Conn.  43,  43  Atl.  493,  holding  discretionary  with 
court,  extent  to  which  evidence  should  be  discussed  in  instructing  jury;  Hope 
v.  Valente,  84  Conn.  255,  79  Atl.  583,  holding  that  questions  of  identity  of  thing 
which  is  in  its  nature  preliminary  usually  rests  in  discretion  of  trial  court,  and 
whether  such  court  exercises  reasonable  discretion  is  open  for  review. 
Jury  as  judge  of  law  and  facts. 

Cited  in  State  v.  McKee,  73  Conn.  30,  84  Am.. St.  Rep.  124,  46  Atl.  409,  hold- 
ing instruction  that  jury  was  judge  of  constitutionality  of  statute,  erroneous; 
State  v.  Gannon,  75  Conn.  226,  52  Atl.  727,  holding  erroneous,  instruction  that 
jury  is  judge  of  the  law  and  the  facts;  State  v.  Griffith,  83  Conn.  4,  74  Atl.  1068, 
holding  that  it  is  only  in  case  of  plain  conflict  between  provisions  of  constitu- 
tion and  statute  that  courts  will  interfere. 
Judicial  notice. 

Cited  in  Arthur  v.  Norfield  Parish  Cong.  Church  Soc.  73  Conn.  731,  49  Atl. 
241,  holding  that  Connecticut  courts  take  judicial  notice  of  laws  and  usages  of 
Congregational  Church;  Sun  Ins.  Office  v.  Western  Woolen-Mill  Co.  72  Kan.  47, 
82  Pac.  513,  holding  courts  will  take  judicial  notice  of  the  meaning  of  terms 
which  are  commonly  understood;  State  v.  Wilhite,  132  Iowa,  229,  ]09  N.  W. 
730,  11  Ann.  Cas.  180,  holding  court  might  properly  take  judicial  notice  of  the 
meaning  of  medical  terms;  Gould  v.  Gould,  78  Conn.  244,  2  L.R.A.(N.S.)  535, 
61  Atl.  604,  holding  the  courts  would  take  judicial  notice  of  the  nature  and 
consequences  of  the  disease  of  epilepsy;  Ex  parte  Hawley,  22  S.  D.  26,  15  L.R.A. 
(N.S.)  140,  115  N.  W.  93,  holding  that  the  court  may  take  judicial  notice  of 
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the  fact  that  trees  and  other  forms  of  plant  life  are  subject  to  destructive  com- 
municable diseases. 
Statutory  offenses. 

Cited  in  State  v.  McKee,  73  Conn.  23,  49  L.  R.  A.  545,  547,  84  Am.  St.  Rep. 
124,  46  Atl.  409,  holding  power  of  state  to  punish  acts  as  injurious  to  public 
health,   safety,   or   morals,   not   limited   to   acts   within   common-law   offenses   of 
nuisance  and  libel. 
Legal   presumption*. 

Cited  in  Hunter's  Appeal,  71  Conn.  197,  41  Atl.  557,  holding  special  board  of 
commissioners  created  to  assume  management  of  sewers,  presumed  to  be  com- 
petent for  the  task;  Sturdevant's  Appeal,  71  Conn.  400,  42  Atl.  70,  holding  pre- 
sumption of  sanity  to  be  considered  together  with  evidence  introduced  to  show 
testamentary  capacity:  Whalen  v.  Gleeson,  81  Conn.  644,  71  Atl.  908,  holding 
the  certificate  of  an  assessor  prima  facie  evidence  of  the  truth  of  what  it  con- 
tains; Atwater  v.  O'Reilly,  81  Conn.  371,  71  Atl.  505,  on  the  presumption  being 
in  favor  of  the  validity  of  the  acts  of  public  officers;  Young  v.  Lemieux,  79 
Conn.  441,  20  L.R.A.(X.S.)  164,  129  Am.  St.  Rep.  193,  65  Atl.  436,  8  Ann.  <  as. 
452,  on  every  presumption  and  intendment  being  in  favor  of  the  validity  of  an 
exercise  of  police  power  by  legislature. 
Competency  of  expert*  to  testify. 

Cited  in  Barber  v.  International   Co.   73  Conn.  600,  48  Atl.  758,  and  Hygoia 
Distilled  Water  Co.  v.  Hygeia  Ice  Co.  70  Conn.  532,  40  Atl.  534,  refusing  to  re- 
view decision  of  trial  court,  in  permitting  witness  to  testify  as  an  expert. 
Constitutional   exercise   of   the   police   power. 

Cited  in  North  American  Cold  Storage  Co.  v.  Chicago,  211  U.  S.  319,  53  L.  ed. 
201,  29  Sup.  Ct.  Rep.  101,  holding  valid  an  ordinance  providing  for  the  de- 
struction of  unsafe  and  unwholesome  food. 

Cited  in  note  (80  Am.  St.  Rep.  221)  on  power  of  board  of  health  to  abate  nuis- 
ance without  notice. 
Collateral  attack   npon  acts  of   public   body. 

Cited  in  Derosia  v.  Loree,  158  Mich.  74,  122  N.  W.  357,  holding  the  records  of 
a  board  of  supervisors  was  not  subject  to  collateral  attack  on  the  ground  that 
it  was  not  properly  signed  by  the  clerk  where  signed  by  him  during  his  term  of 
office;  Geiser  Mfg.  Co.  v.  Frankford  Twp.  40  Pa.  Super.  Ct.  103,  holding  minutes 
of  township  supervisors  not  subject  to  attack  in  a  collateral  proceeding  by 
parol  evidence. 

36  L.  R.  A.  631,  JAMES  v.  CROSTHWAIT,  97  Ga.  673,  25  S.  E.  754. 
Fraudulent    false    statements. 

Cited  in  Slack  v.  Bragg,  83  Vt.  411.  76  Atl.  148,  holding  that  in  tort  action 
by  buyer  for  false  warranty  in  sale  of  chattel  plaintiff  must  show  that  he  re- 
lied upon  representation  in  making  purchase. 

Cited  in  footnote  to  H.  W.  Williams  Transp.  Line  v.  Darius  Cole  Transp.  Co. 
56  L.  R.  A.  939,  which  denies  right  to  rely  on  false  representations  as  to  speed 
of  steamboat,  if  warranty  as  to  speed  inserted  in  contract. 

Cited  in  note  (85  Am.  St.  Rep.  369,  380)  on  liability  for  misrepresentations 
indirectly  made  to  complaining  party. 

36  L.  R.  A.  634,  PEOPLE  USE  OF  PEORIA  COUNTY  T.  HILL,  163  111.  186, 

46  N.  E.  796. 
Legislative    powers. 

Cited  in  Price  v.  People,  193  111.  117,  55  L.  R,  A.  589,  86  Am.  St.  Rep.  306, 
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61  N,  E.  844,  upholding  power  of  legislature  to  require  license  fee  and  bond  for 
private  employment  agencies. 
Right  to  jury  trial. 

Cited  in  People  ex  rel.  Akin  v.  Kipley,  171  111.  72,  41  L.  R,  A.  785,  49  N.  E. 
229,  holding  right  to  trial  by  jury  not  violated  by  civil  service  act  providing  for 
punishment   for   contempt   for   failure   to   testify,   produce   books,   etc.,   when   so 
ordered  by  court. 
Liability  to  pay  for  support  of  relative. 

Cited  in  footnotes  to  Bon  Homme  County  v.  Berndt,  50  L.R.A.  351,  which  sus- 
tains statute  making  estates  of  insane  persons  without  heirs  in  United  States 
dependent  thereon  for  support,  chargeable  with  expense  of  maintenance  in 
hospital;  Richardson  v.  Stuesser,  69  L.R.A.  829,  which  denies  husband's  liability 
for  support  of  his  wife  at  an  insane  asylum  to  which  she  has  been  removed  by 
due  process  of  law. 
Who  iii.-iy  sue. 

Cited  in  Nagle  v.  Keller,  237  111.  433,  86  N.  E.  694,  Affirming  141  111.  App.  448, 
holding  a  sister  might  recover  for  loss  of  support  by  her  brother  who  has  become 
a  habitual  drunkard  through  acts  of  defendants;  Schwerdt  v.  Schwerdt,  141 
111.  App.  390,  holding  a  parent  cannot  maintain  an  action  against  a  child  for 
nonsupport  under  a  statute  imposing  such  obligation  on  child. 

36  L.  R.  A.  637,  PEOPLE  ex  rel.  CAIRO  TELEPH.  CO.  v.  WESTERN  U.  TELEG. 

CO.  166  111.  15,  46  N.  E.  731. 
Rigrhts  and  duties  of  telegraph  and  telephone  companies. 

Cited  in  Inter-Ocean  Pub.  Co.  v.  Associated  Press,  184  111.  448,  48  L.  R.  A. 
573.  75  Am.  St.  Rep.  184,  56  N.  E.  822,  denying  right  of  associated  press  to  dis- 
criminate between  customers  in  furnishing  news  for  publication;  Gardner  v. 
Providence  Teleph.  Co.  23  R.  I.  271,  55  L.  R.  A.  116,  49  Atl.  1004,  upholding 
right  of  telephone  company  to  refuse  service  to  one  refusing  to  discontinue  use  of 
extension  instruments  not  furnished  by  it;  Beggs  v.  Postal  Teleg.  Cable  Co.  159 
111.  App.  253,  holding  that  agreement  by  which  telegraph  company  undertakes 
to  give  precedence  to  certain  classes  of  messages  is  void  as  against  public  policy. 

Cited  in  footnotes  to  Garland  v.  Western  U.  Teleg.  Co.  43  L.  R.  A.  280,  which 
holds  telegraph  agent  receiving  message  by  telephone  not  sender's  agent;  State 
ear  rel.  Gwynn  v.  Citizens'  Teleph.  Co.  55  L.  R.  A.  139,  which  authorizes  man- 
damus to  compel  furnishing  telephone  and  connections  to  customer. 

Cited  in  note  (56  L.  R.  A.  746)  on  contracts  for  telegrams  not  written  on  com- 
pany's blanks. 

36  L.  R.  A.  640,  LANCASHIRE  INS.  CO.  v.  CORBETTS,  165  111.  592,  56  Am. 

St.  Rep.  275,  46  N.  E.  631. 
Jurisdiction   of   garnishment  proceeding:*. 

Cited  in  Bullard  v.  Chaffee,  61  Neb.  86,  51  L.  R.  A.  717,  footnote  p.  715,  84 
N.  W.  604.  holding  person  garnishable  only  in  state  where  uebt  payable,  if  cred- 
itor resides  there:  Southern  P.  R.  Co.  v.  Lyon,  99  Miss.  195,  34  L.R.A. (N.S.) 
236,  54  So.  728,  holding  that  debt  due  foreign  railroad  may  be  garnished  in 
state. where  garnishee,  another  railroad  company  is  doing  business  to  secure 
claim  for  breach  of  contract  which  occurred  in  foreign  jurisdiction,  although 
debt  was  payable  in  another  state;  Becker  v.  Illinois  C.  R.  Co.  250  111.  43.  35 
L.R.A. (N.S.)  1157,  95  N.  E.  42,  holding  that  recovery  of  judgment  for  wages 
exempt  from  garnishment  before  entry  of  judgment  in  garnishment  proceedings 
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in  foreign  state  where  wages  were  not  exempt,  deprives  employer  of  benefit  of 
foreign  judgment  as  defense  to  liability;  Stone  v.  Drake,  79  Ark.  387,  96  S.  \V. 
197,  holding  a  debt  due  from  a  foreign  corporation  to  a  non-resident  constructively 
served  with  process  is  subject  to  garnishment  in  state  where  corporation  does 
business  although  not  payable  there;  Krafve  v.  Roy,  98  Minn.  142,  116  Am.  St. 
Rep.  346,  107  N.  W.  9(56,  holding  a  debt  due  from  one  foreign  corporation  to 
another  arising  ouvt  of  a  contract  entered  into  in  state  is  the  subject  of  garnish- 
ment, the  debtor  corporation  having  an  agency  in  the  state;  Harris  v.  Balk.  1!>  ; 
U.  S.  225,  49  L.  ed.  1027,  25  Sup.  Ct.  Rep.  625,  3  Ann.  Cas.  1084,  holding  a  debtor 
temporarily  within  the  state  was  subject  to  garnishment  for  a  debt  owed  by  an- 
other nonresident  to  a  resident  of  the  state;  Baltimore  &  0.  R.  Co.  v.  Allen,  58 
\V.  Va.  391,  3  L.R.A.(N.S.)  612,  112  Am.  St.  Rep.  975,  52  S.  E.  465,  holding 
foreign  corporations  owning  property  in  state  and  carrying  on  a  business  there 
are  subject  to  garnishment  without  reference  to  the  situs  of  the  debt:  Hunter  W. 
Finch  &  Co.  v.  Zenith  Furnace  Co.  245  111.  592,  92  N.  E.  521,  on  when  debts  due 
by  foreign  corporation  may  be  reached  by  garnishment;  Chicago  City  R.  Co.  v. 
Heydenburg,  118  111.  App.  365,  on  debts  payable  outside  of  state  as  being  subject 
to  garnishment. 

Cited  in  footnotes  to  Strause  Bros.  v.  Aetna  Ins.  Co.  48  L.  R.  A.  452,  which 
holds  debt  of  insurance  company  for  loss  in  another  state  without  situs  where 
company  has  agent,  for  garnishment  purposes  in  third  state :  Tootle  v.  Coleinan, 
57  L.  R.  A.  120,  which  holds  right  to  garnish  debtor  not  limited  to  situs  of  chose 
in  action;  Pennsylvania  R.  Co.  v.  Rogers,  62  L.  R.  A.  178,  which  holds  nonresi- 
dent summoned  as  garnishee  while  temporarily  within  state  not  subject  to  fur- 
ther proceedings  unless  he  has  property  within  state;  National  Broadway  Bank 
v.  Sampson,  66  L.R.A.  606,  which  holds  liability  of  nonresident  to  nonresident 
corporation  not  subject  to  attachment  within  state  when  debtor  is  temporarily 
within  jurisdiction  as  situs  of  debt  is  at  place  of  residence  either  of  debtor  or  of 
creditor. 

Cited  in  notes  (67  L.R.A.  210,  216,  221,  222)  as  to  where  debt  garnishable; 
{3  L.R.A.  (N.S.)  610)  on  place  of  payment  as  affecting  jurisdiction  to  garnish 
debt;  (35  L.R.A.  (N.S.)  1156)  on  recovery  of  judgment  for  exempt  claim  pending 
garnishment  in  another  state;  (69  Am.  St.  Rep.  115,  116,  117,  118,  121,  122)  on 
situs  of  debts  for  purposes  of  garnishment  and  of  property  in  transit  in  hands  of 
carriers;  (85  Am.  St.  Rep.  925)  on  jurisdiction  of  foreign  corporations  in  pro- 
ceedings by  attachment  and  garnishment;  (94  Am.  St.  Rep.  553)  on  foreign 
judgments  in  attachment  and  garnishment;  (44  L.  ed.  U.  S.  212)  on  garnish- 
ment of  debt  due  to  nonresident. 
Service  of  garnishment  writ. 

Cited  in  footnote  to  Louisville  &  N.  R.  Co.  v.  Nash.  41  L.  R.  A.  331,  which 
holds  garnishment  of  debt  due  nonresident  not  personally  served  in  state,  invalid. 
What  constitutes  bar  to  garnishment  proceedings. 

Cited  in  Virginia  F.  &  M.  Ins.  Co.  v.  New  York  Carousal  Mfg.  Co.  9o  Va.  .VJ1. 
40  L.  R.  A.  240,  footnote  p.  237,  28  S.  E.  888,  sustaining  garnishee'*  right  to 
prevent  judgment  by  showing  judgment  rendered  against  him  by  court  at  cred- 
itor's domicil:  Loomis  v.  Federal  Union  Surety  Co.  163  Til.  App.  627.  holding 
that  action  pending  in  foreign  jurisdiction  cannot  be  pleaded  in  abatement  or  in 
bar  of  action  in  this  state. 

Distinguished  in  Greenwich  Ins.  Co.  v.  Columbia  Mfg.  Co.  73  111.  App.  568, 
holding  that  where  garnishee  with  notice  of  assignment  to  third  party  fails  to 
bring  it  to  attention  of  court,  judgment  against  him  will  not  bar  suit  by  assignee. 
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36  L.  R.  A.  645,  RUNNER  v.  DWIGGINS,  147  Ind.  238,  46  N.  E.  580. 
Enforcement  of  statutory  liability   of  stockholder*. 

Cited  in  Colton  v.  Mayer,  90  Md.  717,  47  L.  R.  A.  621,  footnote  p.  617,  78 
Am.  St.  Rep.  456,  45  Atl.  874,  denying  receiver's  right  to  enforce  stockholder's 
liability ;  McLaughlin  v.  Kimball,  20  Utah,  262,  77  Am.  St.  Rep.  908,  58  Pac. 
685,  denying  power  of  receiver  of  insolvent  banking  corporation  to  enforce 
statutory  liability  of  stockholders;  Hammond  v.  Cline,  170  Ind.  455,  84  N.  E. 
827;  Brown  v.  Clow,  158  Ind.  413,  62  N.  E.  1006, — on  the  statutory  liability  of 
a  stockholder  as  not  being  enforceable  by  a  receiver  of  the  insolvent  corporation ; 
Hamilton  Nat.  Bank  v.  American  Loan  &  T.  Co.  72  Neb.  88,  100  N.  W.  202,  on 
the  enforcement  of  the  statutory  liability  of  stockholders  of  an  insolvent  corpo- 
ration. 

Cited  in  footnotes  to  Minneapolis  Baseball  Co.  v.  City  Bank,  38  L.  R.  A.  415, 
which  denies  right  of  receiver  to  enforce  stockholders'  liability;  Howarth  v. 
Lombard,  49  L.  R.  A.  301,  which  authorizes  suit  to  enforce  stockholders'  liability 
in  foreign  jurisdiction. 

Distinguished  in  Gainey  v.  Gilson,  149  Ind.  61,  48  N.  E.  633,  upholding  right 
of  receiver  under  authority  of  court  to  enforce  common-law  liability  of  stock- 
holders. 
Kiiilii.s   of   assignee   or   receiver   of    insolvent    corporation. 

Cited  in  Farmers'  Bank  v.  Scott,  144  Ky.  576,  139  S.  W.  801,  holding  that 
assignee  of  bank  cannot  maintain  action  against  its  stockholders  to  enforce  double 
liability,  under  statute;  Forte  v.  Chamberlin,  93  Ark.  118,  124  S.  W.  234,  holding 
that  receiver  of  insolvent  insurance  company  is  not  entitled  to  sue  sureties  upon 
bond  given  under  act  of  1905,  their  liability  being  collateral  and  not  asset  of 
corporation;  Marion  Trust  Co.  v.  Blish,  170  Ind.  695,  18  L.R.A.(N.S.)  352,  84 
N.  E.  814,  on  the  maintenance  of  an  action  by  a  receiver  of  an  insolvent  corpo- 
ration for  the  benefit  of  creditors;  Hamilton  Nat.  Bank  v.  American  Loan,  &  T. 
Co.  66  Neb.  81,  92  N.  W.  189,  holding  the  statutory  liability  of  a  banking  corpo- 
ration to  its  creditors  is  not  enforceable  by  a  receiver;  Sellers  v.  Hayes,  163  Ind. 
430,  72  N.  E.  119,  holding  a  trustee  in  bankruptcy  could  not  maintain  an  action 
to  set  aside  a  conveyance  of  goods  by  the  owner  thereof  where  sold  in  violation 
of  a  statute  making  such  a  sale  void  as  to  creditors. 

Cited  in  note  (31  L.R.A. (N.S.)  365,  367,  368)  on  right  of  receiver,  assignee,  or 
trustee  to  recover  statutory  added  liability  of  corporate  shareholder. 

36  L.  R.  A.  648,  CALIFORNIA  POWDER  WORKS  v.  ATLANTIC  A  P.  R.  CO. 

113  Cal.  329,  45  Pac.  691. 
Transportation  of  dangerous  articles. 

Cited  in  Molloy  v.  Starin,  191  N.  Y.  30,  16  L.R.A.(N.S.)  448,  83  N.  E.  588,  14 
Ann.  Cas.  57  ( dissenting  opinion ) ,  on  lack  of  obligation  upon  a  common  carrier 
to  transport  wild  animals. 

Cited  in  footnote  to  Faucher  v.  Wilson,  39  L.  R.  A.  431,  which  denies  carrier's 
liability  for  bursting  of  hogshead  of  molasses  from  fermentation. 
Compulsory  service  by  carrier. 

Cited  in  footnote  to  Memphis  News  Pub.  Co.  v.  Southern  R.  Co.  63  L.  R.  A. 
150,   which   holds   train   run   by   carrier   at   solicitation   of   newspaper   publisher 
guaranteeing  daily  revenue  of  specified  amount,  not  a  chartered  train  justifying 
carrier's  exclusion  of  other  publishers  from  its  use. 
I  i  in  i  (11  ( ion    of   carrier's   liability. 

Cited  in  notes   (88  Am.  St.  Rep.  87,  89)   on  limitation  of  carrier's  liability  in 
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bills  of  lading;   (42  L.  ed.  U.  S.  691)  on  validity  and  construction  of  contracts  ex- 
empting from  liability  for  negligence. 

36  L.  R.  A.  653,  STATE,  CAPE  MAY,  D.  B.  A  S.  P.  R,  CO.,  PROSECUTOR,  v. 

CAPE  MAY,  59  N.  J.  L.  396,  36  Atl.  696. 
Power  of  municipalities  over  streets. 

Cited  in  State,  Consolidated  Traction  Co.,  Prosecutor,  r.  East  Orange  Twp. 
61  N.  J.  L.  205,  38  Atl.  803,  upholding  ordinance  forbidding  trimming,  cutting, 
or  breaking  of  limbs  of  trees  in  public  highways  without  permission  of  town- 
ship committee;  Pawcatuck  Valley  Street  R.  Co.  v.  Westerly,  22  R,  I.  310,  47 
Atl.  691,  upholding  right  of  town  council  to  compel  street  railway  company  to 
change  form  of  rail  and  pave  portion  of  street  used  by  it;  Chicago  v.  Chicago 
Union  Traction  Co.  199  111.  269,  59  L.  R.  A.  666,  65  N.  E.  243,  upholding  ordinance 
requiring  street  railway  company  to  keep  pavement  between  its  rails  clear  of 
accumulations  of  now  and  dirt:  Cook  v.  North  Bergen  Twp.  72  N.  J.  L.  121.  .'»!> 
Atl.  1035,  holding  that  township  may  require  persons  desiring  to  excavate  street- 
to  obtain  permit  from  committee  and  deposit  $10  as  security  for  restoration  of 
street:  Harris  v.  Atlantic  City,  73  N.  J.  L.  252,  62  Atl.  995,  holding  an  ordinan<  c- 
forbidding  the  offering  for  hire  of  rolling  chairs  along  the  board  walk  was  valid  . 
Unwen  v.  State,  73  N.  J.  L.  532,  64  Atl.  163,  holding  an  ordinance  requiring  a 
verified  declaration  of  the  competency  of  an  applicant  for  a  license,  to  drive  ;i 
motor  vehicle  and  the  payment  of  a  license  fee  was  valid ;  Cook  v.  North  Bergen 
Twp.  72  N.  J.  L.  121,  59  Atl.  1035,  holding  an  ordinance  requiring  a  permit  to 
excavate  in  streets  or  highways  applies  to  an  electric  lighting  company  previous- 
ly authorized  to  erect  poles. 

Cited  in  footnotes  to  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v. 
Cape  May,  36  L.  R.  A.  656,  which  holds  ordinance  limiting  speed  of  trolley  cars 
valid:  People  v.  Detroit  United  R.  Co.  63  L.  R.  A.  746.  which  sustains  ordinance 
requiring  equipment  of  street  cars  with  air  brakes. 

Distinguished  in  Fielders  v.  North  Jersey  Street  R.  Co.  68  N.  J.  L.  358,  96 
Am.  St.  Rep.  552,  59  L.  R,  A.  462,  53  Atl.  ^04,  denying  power  of  city  to  compel 
street  railway  company  to  keep  pavement  between  its  tracks  in  repair. 
••Fenders"  on   street   cars. 

Cited  in  Spiking  v.  Consolidated  R.  &  Power  Co.  33  Utah,  334,  93  Pac.  838,  or. 
the  nature  of  a  "fender"  as  applied  to  street  cars. 

36  L.  R.  A.  656,  STATE,  CAPE  MAY,  D.  B.  &  S.  P.  R.  CO.,  PROSECUTOR,  \. 

CAPE  MAY,  59  N.  J.  L.  393,  36  Atl.  679. 
Municipal   control  over  public  highways. 

Cited  in  State,  Consolidated  Traction  Co.,  Prosecutor,  v.  East  Orange  Twp. 
01  N.  J.  L.  205,  38  Atl.  803,  upholding  ordinance  forbidding  trimming,  cutting, 
or  breaking  of  limbs  of  trees  in  public  highways  without  permission  of  township 
committee;  Combs  v.  Lakewood,  68  N.  J.  L.  584,  53  Atl.  697,  upholding  ordinance 
to  license  and  regulate  passenger  vehicles  used  in  highway:  Unwen  v.  State.  73 
N.  J.  L.  532,  64  Atl.  163,  holding  an  ordinance  requiring  applicants  for  a  license 
to  operate  motor  vehicles  to  file  a  verified  declaration  of  their  competency  to 
operate,  the  name  of  the  owner  and  address  was  valid;  Cook  v.  North  Bergen 
Twp.  72  N.  J.  L.  121,  59  Atl.  1035,  holding  an  ordinance  requiring  a  permit  to 
excavate  in  streets  or  highways  applies  to  an  electric  lighting  company  previous- 
ly authorized  to  erect  poles. 

Cited  in  footnotes  to  State,  Cape  May.  D.  B.  A  S.  P.  R.  Co.,  Prosecutor,  v. 
Cape  May,  36  L.  R.  A.  653,  which  holds  valid,  ordinance  requiring  fenders  for 
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electric  street  cars;  State,  Cape  May,  D.  B.  <k  S.  P.  R.  Co.,  Prosecutor,  v.  Cape 
May,  36  L.  R.  A.  657,  which  sustains  city's  right  to  compel  trolley  cars  to  come 
to  full  stop  before  crossing  intersecting  streets ;  People  v.  Detroit  United  R.  Co. 
63  L.  R.  A.  746,  which  sustains  ordinance  requiring  equipment  of  street  cars  with 
air  brakes. 

Cited  in  note   (39  L.  R.  A.  619)  on  municipal  control  over  public  nuisances  on 
public  streets    and    highways  created    by  street    railroads  and    other    electrical 
companies. 
—  HOTV    exercised. 

Cited  in  Essen  v.  Cape  May,  72  N.  J.  L.  434,  60  Atl.  1131,  setting  aside  a  reso- 
lution allowing  the  use  of  street  cars  on  a  certain  street  where  under  the  charter 
the  privilege  should  have  been  conferred  by  ordinance. 

36  L.  R.  A.  657,  STATE,  CAPE  MAY,  D.  B.  &  S.  P.  R.  CO.,  PROSECUTOR,  v. 

CAPE  MAY,  59  N.  J.  L.  404,  36  Atl.  678. 
Municipal    control   over   public   highways. 

Cited  in  State,  Consolidated  Traction  Co.,  Prosecutor,  v.  East  Orange  Twp.  61 
X.  J.  L.  205,  38  Atl.  803,  upholding  ordinance  forbidding  trimming,  cutting,  or 
breaking  of  limbs  of  trees  in  public  highways  without  permission  of  township 
committee;  Cook  v.  North  Bergen  Twp.  72  N.  J.  L.  121,  59  Atl.  1035,  holding  that 
township  may  require  persons  desiring  to  excavate  streets  to  obtain  permit 
from  committee  and  deposit  $10  as  security  for  restoration  of  street;  Cook 
v.  North  Bergen  Twp.  72  N.  J.  L.  121,  59  Atl.  1035,  holding  an  ordinance  re- 
quiring a  permit  to  excavate  in  streets  or  highways  is  binding  on  an  electric 
lighting  company  which  was  previously  authorized  to  erect  poles. 

Cited  in  footnotes  to  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape 
'May.  36  L.  R.  A.  653,  which  holds  valid,  ordinance  requiring  fenders  for  electric 
street  cars;  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co.,  Prosecutor,  v.  Cape  May,  36 
L.  R.  A.  656,  which  holds  ordinance  limiting  speed  of  trolley  cars  valid ;  Citizens' 
R.  Co.  v.  Ford,  46  L.  R.  A.  457,  which  holds  ordinance  requiring  person  "riding  or 
driving''  to  check  up  or  halt  at  crossing  not  applicable  to  electric  car;  People  v. 
Detroit  United  R.  Co.  63  L.  R.  A.  746,  which  sustains  ordinance  requiring  equip- 
ment of  street  cars  with  air  brakes. 

Cited  in  notes  (16  L.R.A.  (N.S.)  914)  on  right  of  municipality  to  compel 
intiTurban  cars  to  stop  for  passengers;  (104  Am.  St.  Rep.  642,  651,  655)  on 
municipal  regulations  of  street  railways  for  protection  of  public. 

Distinguished  in  Central  R.  Co.  v.  Elizabeth,  70  N.  J.  L.  580,  57  Atl.  404, 
holding  an  ordinance  requiring  railroad  companies  to  bring  their  trains  to  a 
stop  before  crossing  streets  in  which  a  street  railway  is  maintained  is  invalid 
as  authority  to  pass  such  ordinance  being  vested  by  general  law  or  charter  in 
the  city. 
Neu'liu-eiice  in  running  of  street  cars. 

Cited  in  footnotes  to  Smith  v.  Union  Trunk  Line,  45  L.  R.  A.  169,  which  holds 
running  two  cable  cars  past  each  other  at  much  frequented  crossing  without  sig- 
nal, gross  negligence;  Roberts  v.  Spokane  Street  R.  Co.  54  L.  R.  A.  184,  which 
holds  street  car  company  not  free  from  negligence  per  se  in  having  cars  meet 
at  busy  street  crossing  while  running  at  rate  of  2£  miles  an  hour. 

36  L.  R.  A.  658,  HENRY  v.  ALLEN,  151  N.  Y.  1,  45  N.  E.  355. 
Constructive  notice. 

Cited  in  Benedict  v.  Arnoux,  154  N.  Y.  728,  49  N.  E.  326,  holding  knowledge  of 
agent  acquired  while  acting  adversely  to  interest  of  his  principal  not  imputable 
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to  latter;  Bienenstok  v.  Ammidown,  155  N.  Y.  61,  49  N.  E.  321,  holding  notice 
of  one  partner  acquired  in  transaction  outside  partnership  business  not  charge- 
able to  copartner;  Clark  v.  National  Shoe  &  Leather  Bank,  32  App.  Div.  320,  52 
N.  Y.  Supp.  1064,  holding  bookkeeper  altering  checks  of  employer  not  latter 's 
agent  so  as  to  c'-irge  him  with  notice  of  wrongdoing;  English  v.  Rauchfuss,  21 
Misc.  496,  47  N.  Y.  Supp.  639,  holding  principal  not  charged  with  knowledge 
of  fraudulent  scheme  of  agent  to  defraud  both  principal  and  employee;  Re  Gul- 
denkirch,  35  Misc.  124,  71  N.  Y.  Supp.  310,  holding  knowledge  of  attorney  not 
imputable  to  client,  where  attorney  was  engaged  in  scheme  to  defraud  client; 
American  Surety  Co.  v.  Pauly,  170  U.  S.  157,  42  L.  ed.  986,  18  Sup.  Ct.  Rep. 
552,  holding  bank  not  chargeable  with  knowledge  of  falsity  of  statements  in 
certificate  given  by  its  president  to  enable  its  cashier  to  obtain  surety  bond; 
Critten  v.  Chemical  Nat.  Bank,  171  N.  Y.  233,  57  L.  R.  A.  535,  63  N.  E.  969  (dis- 
senting opinion),  Modifying  60  App.  Div.  248,  70  N.  Y.  Supp.  246,  majority 
holding  knowledge  of  condition  of  bank  account  which  would  have  been  acquired 
by  comparison  of  checks  and  stubs,  chargeable  to  depositor;  Kenneth  Invest.  Co. 
v.  National  Bank,  96  Mo.  App.  143,.  70  S.  W.  173,  holding  knowledge  of  agent 
while  engaged  in  fraudulent  scheme  to  obtain  money  on  forged  checks  of  his  prin- 
cipal not  chargeable  to  latter;  Lockwood  v.  Dillenbeck,  104  App.  Div.  74,  93 
N.  Y.  Supp.  321,  holding  a  notice  of  a  rejection  of  a  claim  addressed  to  the 
claimant  and  given  to  the  attorneys  presenting  the  claim  is  valid  and  effective-, 
Lilly  v.  Hamilton  Bank,  29  L.R.A.(N.S.)  566,  102  C.  C.  A.  1,  178  Fed.  57;  War- 
ren v.  Hayes,  74  N.  H.  356,  68  Atl.  193, — on  when  a  principal  is  chargeable 
with  knowledge  of  agent;  Merchants'  Nat.  Bank  v.  Nichols  &  S.  Co.  123  111. 
App.  436,  holding  principal  not  liable  for  overdrafts  by  agent  where  the  over- 
drafts were  made  by  the  agent  to  cover  up  his  shortage  with  principal. 

Cited  in  note  (21  Eng.  Rul.  Cas.  845)  on  imputing  to  principal  notice  to 
solicitor  or  agent. 

Distinguished  in  Shideler  v.  Fisher,  13  Colo.  App.  114,  57  Pac.  864,  holding 
knowledge  of  attorneys  of  creditors  as  to  fraudulent  character  of  mortgage, 
chargeable  to  such  creditors;  Pacific  Nat.  Bank  v.  ^Etna  Indemnity  Co.  33  Wash. 
436,  74  Pac.  590,  holding  principal  bound  by  act  of  agent  within  scope  of  au- 
thority and  where  no  fraud. 
Cashiers'  checks. 

Cited  in  Northwestern  Sav.  Bank  v.  International  Bank,  90  Mo.  App.  209,  up- 
holding right  of  innocent  holder  for  value  of  cashier's  check  to  recover,  where 
trial  court  found  that  payee's  name  was  indorsed  by  agent  upon  authority  of 
payee. 

Cited  in  footnotes  to  Clark  v.  Chicago  Title  &  T.  Co.  53  L.  R.  A.  232,  which 
holds  cashier's  check  not  assignment  by  bank,  giving  special  rights  to  depositor 
against  receiver;   Drinkall  v.  Movius  State  Bank,  57  L.  R.  A.  341,  which  holds 
cashier's  check  not  subject  to  countermand  like  other  checks. 
What    constitutes    agrency. 

Cited  in/ Allen  v.  Henry,  16  App.  Div.  561,  44  N.  Y.  Supp.  956,  holding  fraud- 
ulent payee  of  non-negotiable  notes  not  agent  of  maker  to  raise  money  on  them. 
Exoneration  of  surety. 

Distinguished  in  Sternback  v.  Friedman,  23  Misc.  177,  50  N.  Y.  Supp.  1025, 
holding  surety  not  exonerated  where  securities  deposited  with  creditor  by  princi- 
pal debtor  were  fraudulently  obtained  by  latter  by  bribing  messenger  of  creditor. 
Equal  equities. 

Cited  in  Bassett  v.  Perkins.  65  Misc.  110,  119  N.  Y.  Supp.  354,  holding  that 
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since  of  two  innocent  persons  the  one  placing  confidence  in  the  wrong  doer  must 
lose  a  broker  is  liable  as  principal  for  the  value  of  stock  sold  by  him  for  an  un- 
disclosed principal  whose  title  proves  to  be  fraudulent. 

36  L.  R.  A.  664,  BATH  GASLIGHT  CO.  v.  CLAFFY,  151  N.  Y.  24,  45  N.  E.  390. 

Appeal  by  defendant  from  motion  denying  new  trial  on  ground  of  newly  dis- 
covered evidence,  in  18  App.  Div.  155,  45  N.  Y.  Supp.  433. 

Cited  in  Bath  Gaslight  Co.-v.  Rowland,  84  App.  Div.  564,  82  N.  Y.  Supp.  841, 
historically,  an  action  arising  cut  of  the  same  contract. 
Ultra  vires  and   n  mi  n  I  liorjy.i-il   contracts. 

Cited  in  Bowery  Bank  v.  Gerety,  153  N.  Y.  415,  47  N.  E.  793,  holding  bank 
accepting  illegal  collateral  security  for  note  for  accommodation  of  indorsers,  not 
prevented  from  right  to  enforce  note;   Chapman  v.  Lynch,  156  N.  Y.  559,  51  N. 
E.  275,  holding  right  of  action  against  business  corporation  on  ultra  vires  con- 
tract for  receiving  money  on  deposit  accrues  at  time  of  deposit;  Moss  v.  Cohen, 
158  N.  Y.  249,  53  N.  E.  8,  denying  right  of  life  legatee  to  avoid  agreement  to  re- 
pay funds  advanced  without  authority  by  executor;   Washington   L.  Ins.  Co.  v. 
Clason,  162  N.  Y.  309,  56  N.  E.  755,  denying  right  of  mortgagor  to  allege  that 
the  loan,  made  by  an  insurance  company,  was  below  statutory  standard,  in  de- 
fense to  foreclosure  action;  Cooper  v.  Brooklyn,  11  App.  Div.  73,  42  N.  Y.  Supp. 
762,  holding  that  purchasers  of  water  from  city,  assuming  contract  was  ultra 
vires,  liable  for  purchase  price,  after  enjoying  benefits;   Holm  v.  Glaus  Lipsius 
Brewing  Co.  21  App.  Div.  207,  47  N.  Y.  Supp.  518,  upholding  guaranty  by  brew- 
ing company  of  rent  of  premises  where   its  beer  was  sold  as  not  ultra  vires : 
Koehler  v.  Reinhelmer,  26  App.  Div.   6,  49   N.  Y.   Supp.   755,   denying  right   of 
brewing  company  guaranteeing  performance  of  terms  of  lease  by  lessee  using  its 
beer,  to  interpose  defense  of  ultra  vires;  Hudson  River  &  W.  County  Midland  R. 
Co.  v.  Hanfield,  36  App.  Div.  610,  55  N.  Y.  Supp.  877,  raising,  but  not  deciding, 
question  of  right  of  corporation  to  prove  its  own  wrong  and  profit  by  it;  Blood- 
good  v.  Massachusetts  Ben.  Life  Asso.  19  Misc.  463,  44  N.  Y.  Supp.  563,  holding 
contract  beyond  power  of  corporation  to  make  is  yet  enforceable,  as  against  cor- 
poration, if  not  involving  moral  guilt;  Snow  C.  &  Co.  v.  Hall,  19  Misc.  658,  44 
N.  Y.  Supp.  427,  holding  that  plea  of  ultra  vires  will  not  be  allowed  to  prevail 
for  or  against  corporation,  when  it  would  ;!coomplish  legal  wrong;  Loewers  Gam- 
brinus  Brewing  Co.  v.  Friedman,  21  Misc.  34,  46  N.  Y.  Supp.  867,  holding  ratifi- 
cation of  agent's  acts  presumed  by  receipt  by  corporation  of  benefit  of  his  con- 
tract; L.  D.  Garrett  Co.  v.  Morton,  35  Misc.  14,  71  N.  Y.  Supp.  17,  holding  agree- 
ment by  directors  of  insolvent  insurance  company  to  wind  up  its  business  with- 
out statutory  dissolution  proceedings,  void;  First  Nat.  Bank  v.  Greenville  Oil  & 
Cotton  Co.  24  Tex.  Civ.  App.  648,  60  S.  W.  828,  denying  right  of  corporation 
receiving  benefit  of  performance  of  contract  estopped  from  pleading  ultra  vires; 
Eastern  Bldg.  &  L.  Asso.  v.  Williamson,  189  U.  S.  130,  47  L.  ed.  741,  23  Sup.  Ct. 
Hep.  527,  denying  right  of  building  association  to  plead  ultra  vires  in  defense 
of  absolute  promise  to  pay 'stockholder  face  value  of  stock;   Robotham  v.  Pru- 
dential Ins.  Co.  64  N.  J.  Eq.  695,  53  Atl.  842,  denying  power  of  insurance  com- 
pany under  statute,  to  expend  over  $8.000,000  to  acquire  majority  stock  of  trust 
company:  National  League,  C.  M.  v.  Hornung,  72  Misc.  187,  129  X.  Y.  Supp.  437. 
holding  that  member  of  factors'  association  who  submits  to  arbitration  his  dif- 
ferences is  bound  thereby,  although  they  are  ultra-vires;   Assets  Realization  Co. 
Co.  v.  Howard,  70  Misc.  675,  127  N.  Y.  Supp.  798,  holding  that  directors  of  bank- 
ing corporation  have  no  authority   to  make  agreement  to  liquidate   its  affairs ; 
Bowers  v.  Ocean  Acci.  &  G.  Corp.  110  App.  Div.  695,  97  N.  Y.  Supp.  485,  holding 
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where  the  vendor  in  a  contract  for  the  sale  of  the  good  will  of  a  business  has  per- 
formed its  part  in  an  action  against  the  vendee  to  compel  performance  on  his 
part  he  cannot  set  up  ultra  vires  as  a  defense;  Washington  Academy  v.  (  ruik 
shank,  43  Misc.  204,  89  N.  Y.  Supp.  375,  holding  a  board  of  education  enjoining 
the  benefits  of  a  contract  with  a  private  academy  could  not  have  the  contract 
declared  ultra  vires;  Re  Waterloo  Organ  Co.  67  C.  C.  A.  255,  134  Fed.  343; 
Hyde  v.  Equitable  Life  Assur.  Soc.  61  Misc.  524,  116  N.  Y.  Supp.  219;  Vought  v. 
Eastern  Bldg.  &  L,  Asso.  172  N.  Y.  518,  92  Am.  St.  Rep.  761,  65  N.  E.  49C: 
Appleton  v.  Citizens'  Central  Nat.  Bank,  190  N.  Y.  421,  32  L.R.A.(N.S.)  54<t,  S3 
N.  E.  470;  Gause  v.  Commonwealth  Trust  Co.  44  Misc.  51,  89  N.  Y.  Supp.  72.!. 
on  the  defense  of  ultra  vires  as  not  being  available  where  one  of  parties  to  has 
fully  executed  the  contract;  Akers  v.  Mutual  L.  Ins.  Co.  59  Misc.  276,  112  X. 
Y.  Supp.  254,  on  ultra  vires  as  a  defense  to  performance  of  a  contract. 

Disapproved  in  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.  171  U.  S. 
149,  43  L.  ed.  113,  18  Sup.  Ct.  Rep.  808,  holding  lessor  under  illegal  lease  entitled 
only  to  value  with  interest,  of  property  transferred,  which  could  not  be  returned. 
Effect  of  ultra  vires  acts. 

Cited  in  People  ex  rel.  Perkins  v.  Moss,  113  App.  Div.  334,  99  N.  Y.  Supp.  12ti. 
Reversing  50  Misc.  205,  100  N.  Y.  Supp.  427,  holding  the  act  of  a  corporation 
in   contributing  money   to   a    political   campr.ign   although   ultra   vires   was   not 
criminal  in  absence  of  statute. 
Foreign    laws    and    decisions. 

Cited  in  Congregational  Unitarian  Soc.  v.  Hale,  29  App.  Div.  401,  51  X.  V. 
Supp.  704,  holding,  in  absence  of  evidence  as  to  law  of  foreign  state,  that  court 
was  justified  in  assuming  it  to  be  same  as  that  of  state  of  forum;  McLouth  v. 
Hunt,  154  N.  Y.  194,  39  L.  R.  A.  236,  48  N.  E.  548,  holding  decisions  of  Unitod 
States  courts  and  courts  of  sister  states  not  binding  on  New  York  courts  except 
so  far  as  they  appear  to  be  founded  in  justice;  Ernst  v.  Elmira  Municipal  Ini- 
prov.  Co.  24  Misc.  588,  54  N.  Y.  Supp.  116,  holding  common  law  of  Nc\v  Jersey 
relating  to  issue  of  stock  presumed  to  be  same  as  that  of  New  York. 

Cited  in  notes  (67  L.R.A.  57)  on  how  case  determined  when  proper  foreign 
law  not  proved;  (113  Am.  St.  Rep.  870)  on  proof  of  foreign  laws  and  their  effect. 
Denial  of  landlord's  title  by  tenant. 

Cited  in  Willis  v.  McKinnon,  37  Misc.  388,  75  N.  Y.  Supp.  770,  denying  right 
of  tenant  in  possession  to  acquire  outstanding  title  to  defeat  title  of  landlord. 
Collateral  attack  npon   corporate   acts. 

Cited  in  Re  Long  Acre  Electric  Light  &  P.  Co.  188  N.  Y.  367,  80  X.  E.  1101. 
holding  the  validity  of  an  assignment  of  the  franchise  of  a  corporation  cannot 
be  questioned  in  collateral  proceedings  by  another  corporation. 
Incidental   corporate   powers. 

Cited  in  People  ex  rel.  Goff  v.  Kirk,  65  Misc.  660,  122  N.  Y.  Supp.  657,  on  a 
corporation  as  having  such  incidental  powers  as  are  necessary  to  the  enjoyment 
of  its  granted  powers;  Fifth  Ave.  Coach  Co.  v.  New  "York  City,  58  Misc.  419.  Ill 
N.  Y.  Supp.  759,  holding  the  right  of  maintaining  exterior  advertising  signs  on 
the  vehicles  of  a  corporation  was  not  incidental  to  object  of  the  business  of  the 
corporation  which  was  the  carriage  of  passengers  for  hire  and  might  be  pro- 
hibited by  ordinance. 
Ratification  of  ultra  vires  acts. 

Cited  in  Remington  &  Son,  Pulp  &  Paper  Co.  v.  Caswell,  126  App.  Div.  149, 
110  N.  Y.  Supp.  556,  on  the  unauthorized  acts  of  a  corporation  as  being  subject 
to  ratification  by  stockholders. 
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Statutory    violations   as    affecting    parties'    rinht    of   action. 

Cited  in  Industry  F.  Ins.  Co.  v.  Plum,  84  App.  Div.  99,  82  N.  Y.  Supp.  550, 
holding  a  fire  insurance  company  undertaking  to  insure  property  in  a  county 
where  not  authorized  to  do  business  cannot  recover  assessments  from  the  insured; 
Bostwick  v.  Young,  118  App.  Div.  496,  103  N.  Y.  Supp.  607,  holding  the  receiver 
of  a  corporation  which  was  a  party  to  a  fraudulent  payment  of  a  contractor  in 
stocks  and  bonds,  is  estopped  to  recover  their  alleged  value. 

36  L.  R.  A.  673,  OAKLAND  HOME  INS.  CO.  v.  BANK  OF  COMMERCE,  47  Neb. 

717,  53  Am.  St.  Rep.  663,  66  N.  W.  646. 
Construction  of  insurance  contracts. 

Cited  in  Farmers  &  M.  Ins.  Co.  v.  Newman,  58  Neb.  507,  78  N.  W.  933,  holding 
action  to  foreclose  mortgage  without  consent  of  insured,  not  violation  of  clause  in 
policy  forbidding  litigation  without  consent  of  insurer ;  Queen  Ins.  Co.  v.  Dearborn 
Sav.  Loan  &  Bldg.  Asso.  175  111.  117,  51  N.  E.  717,  holding  conditions  as  to  proof 
of  loss  and  time  for  bringing  suit  not  appearing  in  mortgage  slip,  not  binding  on 
mortgagee;  Boyd  v.  Thuringia  Ins.  Co.  25  Wash.  452,  55  L.  R.  A.  167,  65  Pac. 
785;  East  v.  New  Orleans  Ins.  Asso.  76  Miss.  702,  26  So.  691,  upholding  right 
of  mortgagee  to  recover  on  policy,  avoided  as  to  mortgagor  by  breach  of  condi- 
tions; Sharp  v.  Scottish  Union  &  Xat.  Ins.  Co.  136  Cal.  546,  69  Pac.  253,  holding 
policy  forbidding  litigation  not  forfeited  by  filing  of  complaint  in  foreclosure, 
to  prevent  barring  of  right  by  statute  of  limitations;  Jones  v.  Haines,  117  Iowa. 
80,  90  N.  W.  518^  holding  mortgagee  not  bound  by  conditions  as  to  mortgagor  in 
relation  to  forfeiture  of  policy;  Henton  v.  Farmers  &  M.  Ins.  Co.  1  Neb.  (Unof. ) 
428.  95  N.  W.  670,  holding  policy  containing  litigation  clause  not  forfeited  by 
bringing  of  foreclosure  suit  by  mortgagee;  Ritchie  County  Bank  v.  Fireman's 
Ins.  Co.  55  W.  Va.  270,  47  S.  E.  94,  holding  that  there  could  be  no  recovery  by 
the  mortgagee  where  the  policy  provided  that  there  could  be  no  recovery  by  any 
one  if  recovery  by  the  owner  was  prevented  by  some  act  of  the  owner. 

Cited  in  footnotes  to  Whiting  v.  Burkhardt,  52  L.  R.  A.  788,  which  holds  mort- 
gagee's rights  in  policy  not  affected  by  conveyance  of  mortgagor's  interest  in 
property;  Shadgett  v.  Phillips  &  C.  Co.  56  L.  R.  A.  461,  which  hojds  mortgagee 
not  entitled  to  insurance  procured  by  donee  for  own  benefit  by  latter's  knowledge 
of  mortgagor's  failure  to  keep  agreement  to  insure. 

Disapproved  in  Delaware  Ins.  Co.  v.  Greer,  61  L.  R.  A.  139,  footnote  p.  137,  57 
C.  C.  A.  192,  120  Fed.  920,  holding  mortgagee's  indemnity  placed  at  risk  of 
every  act  and  omission  of  mortgagor  which  would  avoid  latter's  interest;  Frank- 
lin Ins.  Co.  v.  Wolff,  23  Ir.d.  App.  555,  54  N.  E.  772,  holding  mortgagee  bound  by 
condition  in  policy  prohibiting  other  insurance  of  insured  property. 
—  Effect  of  mortgage  clause. 

Approved  in  Vancouver  Nat.  Bank  v.  Law  Union  &  Crown  Ins.  Co.  153  Fed. 
443,  as  a  leading  case  but  holding  under  policy  similar  to  that  in  the  cited  case, 
that  the  conditions  hereinbefore  mentioned  apply  to  the  mortgagee  but  only  as 
modified  upon  the  face  of  the  pollicy. 

Cited  in  Welch  v.  British  American  Assur.  Co.  148  Cal.  229,  113  Am.  St.  Rep. 
223,  82  Pac.  964,  7  Ann.  Cas.  396.  holding  under  policy  similar  to  that  in  cited 
case,  that  the  mortgagee  was  not  affected  by  any  conditions  in  the  policy  not 
written  upon,  attached,  or  appended  to  the  policy:  Senor  v.  Western  Millers' 
Mut.  F.  Ins.  Co.  181  Mo.  116,  79  S.  W.  687,  holding  under  policy  similar  to  that 
in  cited  case,  that  conditions  not  expressed  have  no  application  to  a  mortgagee: 
Edge  v.  St.  Paul  F.  &  M.  Ins.  Co.  20  S.  D.  193,  105  N.  W.  281,  holding  same  so 
that  the  act  of  the  owner  in  selling  the  insured  premises  did  not  affect  the  rights 
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of  the  mortgagee  where  the  clause  against  sale  was  not  repeated  in  the  mort- 
gagee's contract;  Bacot  v.  Phenix  Ins.  Co.  96  Miss.  245,  25  L.R.A.(X.S.)  !2:<2, 
50  So.  729,  Ann.  Cas.  1912B,  262,  holding  that  by  placing  a  mortgage  clause 
upon  a  fire  insurance  policy,  the  company  enters  into  a  new  and  separate  con- 
tract with  the  mortgagee,  which  contract  is  unaffected  by  any  invalidity  of  the 
original  contract  with  the  mortgagor;  Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla.  584. 
33  So.  473,  holding  that  under  a  mortgage  clause  in  an  insurance  policy  provid- 
ing that  any  act  or  default  of  the  mortgagor  should  not  defeat  the  rights  of  the 
mortgagee,  failure  of  the  mortgagor  to  furnish  proof  of  a  loss  did  not  prevent 
recovery  by  the  mortgagee. 

Cited  in  notes  (18  L.R.A.  (N.S.)  208)  on  effect  of  breach  of  insurance  policy 
by  mortgagor  on  rights  of  mortgagee;  (135  Am.  St.  Rep.  756)  on  fire  insurance 
as  security  for  a  mortgagee  or  other  lien  holder. 

Disapproved  in  Brecht  v.  Law,  Union  &  Crown  Ins.  Co.  18  L.R.A. (N.S.)  204, 
87  C.  C.  A.  351,  160  Fed.  401,  holding  under  policy  similar  to  that  in  cited  case 
that  the  conditions  "hereinbefore  mentioned"  apply  to  a  mortgagee  so  as  to  pre- 
vent recovery  in  case  of  an  alienation  by  the  mortgagor. 

36  L.  R,  A.  675,  STONE  v.  JENISON,  111  Mich.  592,  70  N.  W.  149. 
Payments  to  creditors  by  insolvent  bank. 

Cited  in  Hayden  v.  Chemical  Nat.  Bank,  28  C.  C.  A.  550,  55  U.  S.  App.  420,  84 
Fed.  876,  upholding  payment  to  creditor  of  national  bank,  in  regular  course  of 
business,  while  a  going  concern,  although  bank  was  insolvent.  . 

Cited  in  note  (13  L.R.A. (N.S.)  186)  on  liability  of  one  to  whom  insolvent 
bank  has  paid  check. 

36  L.  R,  A.  681,  CLEVELAND.  C.  C.  &  ST.  L.  R.  CO.  v.  HUDDLESTON.   151 

Ind.  540,  68  Am.  St.  Rep.  238,  46  N.  E.  678. 
Compelling?    physical    examination    of    plaintiff. 

Cited  in  Brown  v.  Chicago.  M.  &  St.  P.  R.  Co.  12  N.  D.  69,  102  Am.  St.  Rep. 
o64.  95  N.  W.  153,  holding  court  has  power  to  compel  plaintiff  in  personal  injury 
action  to  submit  to  examination  by  defendant's  physicians;  Mutual  L.  Ins.  Co.  v. 
Griesa,  156  Fed.  402,  on  the  right  of  the  court  to  compel  exposure  of  person  for 
physical  examination. 

Cited  in  footnotes  to  O'Brien  v.  La  Crosse,  40  L.  R.  A.  831,  which  denies  power 
of  court  to  order  examination  as  to  condition  of  plaintiff's  bladder  under  evi- 
dence that  it  might  be  dangerous;  Lane  v.  Spokane  Falls  &  N.  R.  Co.  46  L.  R.  A. 
153,  which  sustains  power  of  court  to  order  physical  examination  of  woman  by 
experts  in  action  for  personal  injuries;  Bagwell  v.  Atlanta  Consol.  .Street  R.  Co. 
47  L.  R.  A.  486,  which  holds  action  for  injury  to  minor  daughter  should  not  be 
"lismissed  for  her  refusal  after  attaining  majority  to  submit  to  physical  exam- 
ination; Stack  v.  New  York,  N.  H.  &  H.  R.  Co.  52  L.  R.  A.  328.  which  denies 
power  of  court  to  compel  plaintiff  to  submit  to  physical  examination  :  State  v. 
Height,  59  L.  R.  A.  438,  which  holds  unlawful,  disclosures  by  physicians  of 
knowledge  as  to  venereal  disease,  obtained  by  examination  against  his  will  of  one 
accused  of  rape;  Atchison.  T.  &  S.  F.  R.  Co.  v.  Palmore,  04  L.  R.  A.  90,  which 
holds  that  timely  request  for  physical  examination  of  injured  eyes  should  be 
granted,  though  involving  use  of  drugs  for  dilating  pupils;  Austin  <t  X.  \V.  R. 
Co.  v.  Cluck,  64  L.  R.  A.  4^4,  which  denies  power  in  absence  of  statutory  author- 
ity to  require  plaintiff  to  submit  to  physical  examination;  May  v.  Northern  P. 
R.  Co.  70  L.R.A.  Ill,  which  denies  judicial  power  at  common  law  to  compel 
plaintiff  to  submit  to  physical  examination. 
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Cited  in  note  (68  Am.  St.  Rep.  248)  on  physical  examination  of  parties  by 
order  of  court. 

36  L.  R,  A.  683,  RICHMOND  GAS  CO.  v.  BAKER,  146  Ind.  600,  45  N.  E.  1049. 
Explosions  or  escape  of  dangerous  substances. 

Cited  in  Consolidated  Gas  Co.  v.  Connor,  114  Md.  155,  32  L.R.A.  (N.S.)  819,  78 
Atl,  725,  holding  that  gas  company  under  contract  to  furnish  light  for  streets  is 
liable  to  person  injured  by  its  turning  on  gas  into  pipes  which  it  failed  to  keep 
in  repair;  Logansport  v.  Smith,  47  Ind.  App.  73,  93  N.  E.  883,  holding  that  city 
whose  negligence  in  constructing  its  light  plant  contributed  to  killing  of  rail- 
road employee  cannot  escape  liability  on  ground  that  railroad  company  was  also 
guilty  of  negligence. 

Cited  in  footnotes  to  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  790,  which 
denies  gas  company's  liability  for  explosion  due  to  blundering  act  of  employee  of 
another  company;  Purely  v.  Westing-house  Electric  &  Mfg.  Co.  51  L.  R.  A.  881, 
which  holds  use  of  barrels  formerly  containing  explosive  substance  for  shipping 
iron,  does  not  render  liable  for  injury  to  employee  by  explosion. 

Cited  in  note  (32  L.R.A. (N.S.)  816,  821)  on  liability  of  gas  company  for  negli- 
gence in  escape  or  explosion. 

Distinguished  in  Ibach  v.  Hunting-ton  Light  &  Fuel  Co.  23  Ind.  App.  285,  55  N. 
E.  249,  denying  liability  of  natural  gas  company  for  fire  caused  by  pressure  of 
gas  through  mistake  in  plaintiff  in  regulating  same. 
Shortening-  expectancy  of  life  as  an  element  of  damages. 

Cited  in  Muncie  Pulp  Co.  v.  Hacker,  37  Ind.  App.  208,  76  N.  E.  770;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  v.  Miller,  165  Ind.  385,  74  N.  E.  509,— sustaining  instruc- 
tion to  the  effect  that  the  plaintiff  could  not  recover  anything  for  shortening 
her  life  but  that  fact  should  be  taken  into  consideration  in  determining  the  ex- 
tent of  her  injury. 

36  L.  R.  A.  689,  HATCHER  v.  DUNN,  102  Iowa,  411,  71  N.  W.  343. 
Right  of  state  to  regulate   sale  of  petroleum   products. 

Cited  in  Wadhams  Oil  Co.  v.  Tracy,  141  Wis.  158,  123  N.  W.  785,  18  Ann, 
Cas.  779,  sustaining  statute  providing  for  the  inspection,  and  regulating  the  sale 
of,   petroleum   products. 
"False." 

Cited  in  Williams  v.  Territory,  13  Ariz.  31,  27  L.R.A.(N.S.)  1033,  108  Pac. 
243,  holding  that  false  means  erroneous,  untrue,  and  as  used  in  jurisprudence, 
is  coupled  with  an  intent  to  deceive  or  defraud;  United  States  v.  Ninety -Nine 
Diamonds,  2  L.R.A.(N.S.)  192,  72  C.  C.  A.  9,  139  Fed.  968,  holding  that  the 
word  false  as  used  in  statutes  conveys  the  idea  of  an  intentional  or  negligent 
wrong. 
Experiments  as  evidence. 

Cited  in  note    (53  Am.  St.  Rep.  379)   on  experiments  as  evidence. 

36  L.  R.  A.  693,  STATE  v.  BRADY,  100  Iowa,  191,  62  Am.  St.  Rep.  560,  69  N. 

W.  290. 
Competency    of   jurors. 

Cited  in  State  v.  Bone,  114  Iowa,  542,  87  N.  W.  507,  holding  challenge  to  juror 
who  had  formed  an  opinion  from  statement  by  eye  witness,  but  who  said  he  could 
give  defendant  fair  trial,  properly  overruled:  State  v.  Young.  104  Iowa,  734,  74 
N.  W.  693;  State  v.  Hudson,  110  Iowa,  665,  80  N.  W.  232;  State  v.  Williams,  115 
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Iowa,  100,  88  N.  W.  194;  State  v.  Crofford,  121  Iowa,  398,  96  N.  W.  889,— holding 
jurors,  although  having  formed  opinions,  who  express  themselves  as  able  to  ren- 
der just  and  fair  verdict  on  the  evidence,  competent;  State  v.  (Jeier,  111  Iowa, 
708,  83  N.  W.  718,  holding  juror  in  homicide  case  not  disqualified  because  scene  of 
crime  had  been  pointed  out,  and  a  detailed  account  of  transaction  given;  State  T. 
Prins,  117  Iowa,  506,  91  N.  W.  758,  holding  jurors  able  to  render  verdict  solely 
on  the  evidence,  competent,  although  hearing  part  of  testimony  on  a  former  trial: 
State  v.  Brown,  130  Iowa,  60,  106  N.  W.  379,  holding  that  the  ruling  of  the  trial 
court  upon  challenges  for  cause  will  not  be  interfered  with  on  appeal  except  for 
clear  abuse  of  discretion. 

Cited  in  note  (35  L.R.A.  (N.S.)  990)  on  opinion  gained  from  newspaper  as  dis- 
qualifying juror  in  criminal  case. 
Evidence  of  similar  transactions  to  act  charg-ed. 

Cited  in  P.  Cox  Shoe  Co.  v.  Adams,  105  Iowa,  413,  75  N.  W.  316,  holding  that, 
in  action  to  rescind  contract  for  fraud,  evidence  of  similar  frauds,  forming  part  of 
a  series  of  fraudulent  purchases,  admissible;  State  v.  Wrand,  108  Iowa.  Td.  7-S 
N.  W.  788,  holding  evidence  of  attempt  of  defendant  to  break  jail  admissible  on 
trial  for  burglary;  State  v.  Jamison,  110  Iowa,  340.  81  N.  W.  594,  holding,  on 
trial  for  knowingly  using  false  weights,  evidence  that  weights  were  short  on  other 
occasions  admissible;  Higgins  v.  State,  157  Ind.  60,  60  N.  E.  685,  holding  in  pros 
ecution  for  bribery,  evidence  of  solicitation  of  bribe  in  another  matter  competent 
to  show  motive;  Jack  v.  Mutual  Reserve  Fund  Life  Asso.  51  C.  C.  A.  4-~>.  l!:i 
Fed.  57,  holding  that  where  defense  in  action  against  insurance  company  \v.-;- 
that  insurance  was  fraudulently  procured,  evidence  of  similar  acts  is  admis-il  >!.••. 
State  v.  Dexter,  115  Iowa,  681,  87  N.  W.  417,  holding  evidence  of  similar  purchases 
admissible  in  prosecution  for  obtaining  goods  on  false  pretenses;  State  v.  King. 
117  Iowa,  489,  91  N.  W.  768,  holding  repetition  of  offense  admissible  in  prosecu- 
tion for  rape  on  one  under  age  of  consent,  but  consenting  to  the  intercourse :  State 
v.  Vance,  119  Iowa,  687,  94  N.  W.  204,  holding  evidence  of  similar  acts  of  lewdness, 
inadmissible  where  accused  admits  that  if  act  charged  was  done  it  was  done  in- 
tentionally; People  v.  Crowley,  13  Cal.  App.  325,  109  Pac.  493,  holding  that,  on 
trial  for  offense,  evidence  that  defendant  after  being  arrested  therefor  made  at- 
tempt to  escape,  is  admissible;  McGuire  v.  Iowa  County,  133  Iowa,  643.  Ill  N. 
W.  34,  holding  that  other  fraudulent  claims  presented  to  county  board  were  ad- 
missible in  evidence  as  bearing  on  issue  of  bad  faith  raised  by  defendant;  Morse 
v.  Com.- 129  Ky.  308,  111  S.  W.  714,  holding  that  where  a  crime  has  been  com- 
mitted by  a  peculiar  or  a  particular  means,  evidence  that  the  defendant  com- 
mitted other  crimes  by  similar  means  is  admissible  against  him,  to  prove  the 
identity  of  the  persons  from  the  similarity  of  the  means;  State  v.  Seligman,  127 
Iowa,  418,  103  N.  W.  357,  holding  that  testimony  as  to  similar  transactions  was 
admissible  to  prove  intent  in  prosecution  of  insurance  solicitor  for  false  pre- 
tenses; State  v.  Donavan,  125  Iowa,  242,  101  N.  W.  122.  holding  that  whatever 
tends  directly  to  prove  the  crime  charged  may  properly  be  produced  in  evidence 
though  it  tends  also  to  prove  the  defendant  guilty  of  another  crime:  Mier  v. 
Phillips  Fuel  Co.  130  Iowa,  574,  107  N.  W.  621.  holding  that  in  an  action  for 
trespass  in  removing  coal,  evidence  that  the  defendant  had  removed  coal  from 
other  lands  was  inadmissible. 

Cited  in   note    (105   Am.  St.   Rep.   996,  1001)    on  admissibility   of  evidence  of 
other  crimes. 
Written   records  and  memoranda  as  evidence. 

Cited  in  Huston  v.  Council  Bluffs.  101  Iowa,  39,  36  L.  R.  A.  213.  69  X.  W.  1130. 
holding  United  States  weather  record  taken  ll/2  miles  from  place  where  accident 
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due  to  ice  and  snow  on  sidewalk  occurred,  admissible;  O'Brien  v.  Stambach,  101 
Iowa,  44,  63  Am.  St.  Rep.  368,  69  N.  W.  1133,  holding  that  referee  in  supple- 
mentary proceedings  may  read  from  notes  of  evidence,  where  he  states  that  he  took 
down  accurately  what  witnesses  testified  to,  although  having  no  recollection  of 
testimony;  Tyler  v.  Chicago  &  N.  W.  R.  Co.  102  Iowa,  637,  71  N.  W.  536,  holding 
exclusion  of  entries  in  inspection  book  as  to  condition  of  engine  harmless,  in 
action  for  damages  for  setting  fire  to  grass,  where  witness  testified  positively  to 
facts  contained  therein;  Callihan  v.  Washington  Water  Power  Co.  27  Wash.  168, 
56  L.  R.  A.  778,  91  Am.  St.  Rep.  829,  67  Pac.  697,  holding  conductor's  trip  report 
competent  on  question  whether  plaintiff  in  action  for  damages  was  a  passenger; 
Graham  v.  Dillon,  144  Iowa,  84,  121  N.  W.  47,  holding  that  memorandum  made 
at  time  of  transaction  and  shown  to  have  been  correctly  made  is  admissible  in 
evidence;  Curnmings  v.  Pennsylvania  F.  Ins.  Co.  153  Iowa,  585,  37  L.R.A.  (N.S.) 
1174,  134  X.  W.  79,  holding  that  memoranda  on  policy  register  of  deceased  insur- 
ance agent  are  not  admissible  to  prove  contested  policy  issued  by  him,  where  they 
cannot  be  verified  by  anyone  knowing  facts  recited  therein  to  be  true;  Territory 
v.  Harwood,  15  N.  M.  430,  29  L.R.A.  (N.S.)  507,  110  Pac.  556,  holding  that  memo- 
randum may  not  be  used  to  supplement  recollection  of  witness,  unless  its  correct- 
ness when  made  is  first  established;  Furlong  v.  North  British  &  M.  Ins.  Co.  136 
Iowa,  476,  113  N.  W.  1084,  holding  that  an  inventory  taken  after  a  fire  was  ad- 
missible in  connection  with  the  testimony  of  a  witness  who  made  it,  to  prove 
amount  of  loss;  Gibson  v.  Seney,  138  Iowa,  389,  116  N.  W.  325,  holding  that  a 
memorandum  of  sale  kept  by  a  store  as  a  part  of  its  system  of  accounts  in  the 
regular  course  of  business  is  admissible  in  evidence  to  prove  date  of  sale;  Edwards 
v.  Cedar  Rapids,  138  Iowa,  423,  116  N.  W.  323,  holding  that  the  record  kept  by 
an  engineer  at  an  electric  light  plant  was  admissible  to  show  when  the  lights 
were  turned  off  where  the  action  was  to  recover  for  injuries  received  through 
a  defective  sidewalk,  which  was  alleged  to  have  been  unlighted;  State  v. 
McGruder,  125  Iowa,  748,  101  N.  W.  646,  holding  that  the  child's  record  in 
school,  as  kept  ^y  his  teacher,  was  admissible  in  connection  with  the  teacher's 
testimony  for  the  purpose  of  disproving  the  testimony  of  the  mother  as  to  the 
child's  progress  in  school;  Monarch  Mfg.  Co.  v.  Omaha,  C.  B.  &  S.  R.  Co.  127 
Iowa,  517,  103  N.  W.  493,  holding  private  meteorological  observations  were  not 
admissible  to  prove  weather  conditions,  where  not  verified  by  the  person  making 
them;  People  v.  Miles,  123  App.  Div.  880,  108  N.  Y.  Supp.  510,  holding  that 
the  tabulation  of  an  account  book  by  one  who  has  examined  the  book,  is  admis- 
sible: State  v.  Nevada  C.  R.  Co.  28  Nev.  216,  113  Am.  St.  Rep.  834,  81  Pac.  99, 
on  the  admission  of  documentary  evidence  in  connection  with  testimony  of  wit- 
ness making  same. 

Cited  in  footnote  to  Manchester  Assur.  Co.  v.  Oregon  R.  &  N.  Co.  69  L.R.A. 
475,  which  holds  that  no  objection  will  lie  to  use  as  evidence  of  a  memorandum 
book  which  has  previously  been  introduced  in  evidence  without  objection. 

Cited   in  note    (125   Am.   St.   Rep.   853)    on  admissibility  in  evidence   against 
third  person  of  books,  reports  and  the  like  other  than  books  of  account. 
Criminal    Intent. 

Cited  in  Hatcher  v.  Dunn,  102  Iowa,  415,  36  L.  R.  A.  692,  71  N.  W.  343,  hold- 
ing inspector  of  illuminating  oil  not  liable  for  mere  erroneous  branding  where 
wrong  was  not  intentional. 

36  L.  R.  A.  697,  GEHLEN  BROS.  v.  KNORR,  101  Iowa,  700,  63  Am.  St.  Rep.  416, 

70  N.  W.  757. 
Hiii'lit    to  cut  Ice. 

Cited  in  footnotes  to  Sanborn  v.  People's  Ice  Co.  51  L.  R.  A.  829.  which  holds 
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taking  of  ice  in  large  quantities  from  public  lake  not  exercise  of  common  right 
iri  its  waters;  Becker  v.  Hall,  56  L.  R.  A.  573,  which  holds  marking,  staking,  or 
cleaning  ice  not  thick  enough  for  harvesting,  insufficient  appropriation ;  Ross- 
miller  v.  State,  58  L.  R.  A.  93.  which  holds  void,  exacting  money  as  consideration 
for  right  to  take  ice  from  public  waters  of  state, 
i;  i>i  l>  t  to  nse  of  waters  of  lake  or  stream. 

Cited  in  People  v.  Hulbert,  131  Mich.  169,  64  L.  R.  A.  273,  100  Am.  St.  Rep. 
588,  91  N.  W.  211,  upholding  right  of  riparian  proprietor  to  bathe  in  lake  from 
which  city  takes  its  water  supply;  Marshall  Ice  Co.  v.  La  Plant,  136  Iowa,  637, 
12  L.R.A.(N.S-)  1080,  111  N.  W.  1016,  holding  that  any  invasion  of  the  rights  of 
riparian  owners  to  the  uninterrupted  flow  of  the  stream,  may  constitute  a  nui- 
sance. 

Cited  in  notes   (41  L.  R.  A.  747)   on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream;    (59  L.  R.  A.  334)  on  liability  for 
facilitating  evaporation  from  stream;    (85  Am.  St.  Rep.  714)    on   right  of  land 
owner  to  accelerate  or  diminish  flow  of  water  to  or  from  lands  of  another, 
l-'.ii.jtii  ni  iiu    maintenance    of    dam. 

Cited  in  Lone  Tree  Ditch  Co.  v.  Rapid  City  Electric  &  Gaslight  Co.  16  S.  D. 
462,  93  N.  W.  650,  holding  that  the  maintenance  of  a  dam  will  not  be  enjoined 
where  the  sole  cause  of  complaint  is  that  the  water  is  retained  during  the  day- 
time, and  released  in  unusual  quantities  at  night,  but  such  practices  will  be 
enjoined. 

36  L.  R.  A.  701,  AGNE  v.  SEITSINGER,  96  Iowa,  181,  64  N.  W.  836. 

Report  of  subsequent  appeal  in  104  Iowa,  484,  73  X.  W.  1048. 
Reservation   in   g-rants   of   land    for    li  iii  ln\  :i  >  . 

Cited  in  Wright  v.  Floyd  County,  1  Ga.  App.  593,  58  S.  E.  72,  sustaining  a 
contract  with  a  mill  owner  whereby  he  deeds  the  land  for  the  highway  and  aids 
in  building  a  bridge  on  condition  that  he  have  the  right  of  joining  his  mill  clam 
onto  the  piers  of  the  bridge  using  them  as  bulkheads,  unless  dangerous  to  the 
safety  of  bridge. 
Parol  evidence  to  show  intent  of  -written  instrument. 

Cited  in  Edwards  &  W.  Const.  Co.  v.  Jasper  County,  117  Iowa,  367,  94  Am.  St. 
Rep.  301,  90  X.  W.  1006,  holding  parol  evidence  admissible  to  show  instrument 
intended  as  dedication  of  land  for  public  square;  Bernero  v.  McFarland  Real 
Estate  Co.  134  Mo.  App.  299,  114  S.  W.  531,  holding  that  to  elucidate  the  mat- 
ter of  intention  in  case  of  ambiguity  in  deeds  resort  may  be  had  to  parol  evi- 
dence. 
•:  i:;h  t-.  of  pnblic  as  to  highways. 

Cited  in  Schofield  v.  Cooper,  126  Iowa,  337,  102  N.  W.  110,  holding  that  a 
county  in  improving  a  road  could  not  divert  the  surface  waters  from  their 
natural  course  and  discharge  them  in  large  quantities  upon  the  lands  adjoining 
the  highway. 

36  L.  R,  A.  703,  BEXEDICT  v.  SCHMIEG,  13  Wash.  476,  52  Am.  St.  Rep.  61, 
43  Pac.  374. 

36  L.  R.  A.  707,  LEONARD  v.  BRA  SWELL.  99  Ky.  528,  36  S.  W.  684. 
Conflict  of  laws  as  to  marriage  and  legitimacy  of  children. 

Cited  in  Finley  v.  Brown,  122  Tenn.  338,  25  L.R.A.(X.S.)  1292,  123  S.  W. 
359,  on  the  credit  given  to  personal  status  acquired  under  foreign  laws. 
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Cited  in  footnote  to  Fowler  v.  Fowler,  59  L.  R.  A.  318,  which  holds  that  legiti- 
mation of  bastard  by  laws  of  parents'  domicil  fixes  status  so  that  he  is  legitimate 
elsewhere. 

Cited  in  notes  (57  L.R.A.  171)  on  conflict  of  laws  as  to  validity  of  marriage; 
(65  L.R.A.  180)  on  conflict  of  laws  as  to  legitimacy. 

Invalidity  of  bigamous  marriages. 

Cited  in  note   (79  Am.  St.  Rep.  380)   on  invalidity  of  bigamous  marriages. 

36  L.  R.  A.  709,  LANE  v.  BRYANT,  100  Ky.  138,  37  S.  W.  584. 
Husband's     liability    for    wife's    torts. 

Cited  in  Schuler  v.  Henry,  42  Colo.  377,  14  L.R.A.(N.S.)  1013,  94  Pac.  360, 
holding  that  husband  is  released  from  liability  for  the  wife's  torts  by  the  statute 
giving  her  the  right  to  sue  and  be  sued  as  if  she  were  sole. 

Cited  in  footnote  to  Henley  v.  Wilson,  58  L.  R.  A.  941,  which  sustains  husband's 
common-law  liability  for  wife's  torts. 

Cited  in  notes   (14  L.R.A.  (N.S.)   1007)   on  effect  of  married  women's  acts  upon 
husband's  liability  for  wife's  torts;    (92  Am.  St.  Rep.  169)    on  liability  of  hus- 
band for  torts  of  wife;    (131  Am.  St.  Rep.  132,  143,  149,  154,  159)   on  liability  of 
married  women  for  torts. 
Inconsistent   defenses. 

Cited  in  note    (48  L.  R.  A.  202,  208)    on  right  to  plead  inconsistent  defenses. 

36  L.  R.  A.  711,  WESTERN  U.  TELEG.  CO.  v.  EUBANK,  100  Ky.  591,  66  Am. 

St.  Rep.  361,  38  S.  W.  1068. 
Stipulations    and    statutes    affecting    common-law    liability. 

Cited  in  Barnes  v.  Western  U.  Teleg.  Co.  24  Nev.  141,  77  Am.  St.  Rep.  791,  50 
Pac.  438,  holding  telegraph  company  not  relieved  from  liability  for  delay  not 
caused  by  mistakes  in  message,  by  stipulation  that  it  shall  not  be  liable  for  delay 
in  transmission,  etc.,  of  unrepeated  message:  Shaw  v.  Postal  Teleg.  Cable  Co.  79 
Miss.  696,  56  L.  R.  A.  493,  footnote  p.  487,  89  Am.  St.  Rep.  666,  31  So.  222  (dis- 
senting opinion),  majority  denying  power  to  enforce  in  other  state  liability  for 
mistakes  in  transmitting  cipher  telegram  without  payment  of  additional  fee  re- 
quired to  insure  against  mistake;  Davis  v.  Western  U.  Teleg.  Co.  107  Ky.  528, 
54  S.  W.  849,  92  Am.  St.  Rep.  371,  holding  stipulation  exempting  company  from 
liability  for  negligence  or  statutory  penalty  unless  claim  presented  within  sixty 
days,  void;  Smith  v.  Herd,  110  Ky.  71,  60  S.  W.  1121  (dissenting  opinion),  ma- 
jority upholding  right  of  insurance  company  to  stipulate  for  shorter  time  for 
bringing  action  on  policy  than  limitation  fixed  by  statute;  Postal  Teleg.  Cable  Co. 
v.  Schaefer,  110  Ky.  917,  62  S.  W.  1119.  denying  right  of  telegraph  company  to 
limit  common-law  liability  by  stipulation;  Strong  v.  Western  U.  Teleg.  Co.  18 
Idaho,  396,  30  L.R.A.(N.S.)  414,  109  Pac.  910,  Ann.  Cas.  1912A,  55,  holding 
that  it  is  against  public  policy  to  permit  telegraph  company  to  restrict  its 
liability  for  its  negligence;  McGehee  v.  Western  U.  Teleg.  Co.  169  Ala.  128,  53 
So.  205.  Ann.  Cas.  1912B,  512  (dissenting  opinion),  on  validity  of  stipulations 
releasing  telegraph  company  from  liability  for  negligence  unless  claim  is  pre- 
sented within  certain  time;  Dodson  v.  Western  U.  Teleg.  Co.  97  Miss.  112,  52 
So.  693,  holding  that  under  statute  stipulation  in  contract  with  telegraph  com- 
pany that  it  shall  not  be  liable  for  delays,  where  written  claim  is  not  presented 
within  60  days  after  message  is  received  for  transmission  is  void;  Joshua  L. 
Bailey  &  Co.  v.  Western  U.  Teleg.  Co.  227  Pa.  529,  43  L.R.A. (N.S.)  512,  76  Atl. 
736,  19  Ann.  Cas.  895,  holding  that  telegraph  company  may  make  reasonable 
limitations  on  its  common  law  liability,  but  cannot  limit  its  liability  for  its 
L.R.A.  A«.  Vol.  IV.  — 90 
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own  negligence:  Western  U.  Teleg.  Co.  v.  Milton,  53  Fla.  496,  11  L.R,  A.  ( N.S. ) 
570,  125  Am.  St.  Rep.  1077,  43  So.  495,  holding  that  a  telegraph  company  could 
not  limit  its  liability  for  negligence  in  transmitting  messages  by  stipulations 
printed  upon  the  blanks  used. 

Cited  in  footnotes  to  Richmond  &  A.  R,  Co.  v.  R.  A.  Patterson  Tobacco  Co.  41 
L.  R.  A.  511,  which  sustains  state  statute  making  initial  carrier  liable  for  whole 
distance  in  absence  of  written  contract  to  contrary;  Coit  v.  Western  U.  Teleg.  Co. 
53  L.  R.  A.  678,  which  holds  transmission  of  telegram  while  wires  working  badly 
not  gross  negligence  if  wires  working  well  when  actually  sent,  under  statute  re- 
quiring forwarding  of  message  at  earliest  possible  moment;  Union  Central  L. 
Ins.  Co.  v.  Spinks,  69  L.R. A.  264,  which  holds  void  provision  that  suit  shall 
be  brought  on  life  policy  within  period  less  than  that  fixed  by  statute  of  limi- 
tations. 

Cited  in  note   (11  L.R.A. (N.S.)   566)   on  validity  of  limitation  of  liability  for 
unrepeated  telegrams. 
Conflict   of  laws  as   to  contracts. 

Cited  in  Western  U.  Teleg.  Co.  v.  Blake,  29  Tex.  Civ.  App.  226,  68  S.  W.  526, 
holding  delivery  of  message  to  telegraph  company  in  Arkansas  for  transmission  te 
Texas,  is  Texas  contract  allowing  recovery  of  damages  for  mental  suffering  for 
nondelivery;  Clarey  v.  Union  Cent.  L.  Ins.  Co.  143  Ky.  543,  33  L.R.A.O'.S.) 
883,  136  S.  W.  1014,  to  the  point  that  law  by  which  contract  is  to  be  const  rue.  1 
is  that,  unless  place  appointed  for  its  payment  be  different  from  that  in  which 
it  is  made,  it  is  to  be  governed  by  law  of  place  where  made;  Howard  v.  Western 
U.  Teleg.  Co.  119  Ky.  634,  84  S.  W.  764,  7  Ann.  Cas.  1065,  holding  that  the 
contract  to  deliver  a  message  was  governed  by  the  laws  of  Kentucky  where 
the  message  was  to  be  delivered  there  and  the  delay  in  its  delivery  occurred 
there,  although  the  message  was  given  for  transmission  in  West  Virginia. 

Cited  in  notes    (63  L.R.A.  533)    on  conflict  of  laws  as  to  carrier's  contracts; 
(5   L.R.A.(N.S.)    751)    on   law   governing   liability  of   telegraph   company;    (110 
Am.  St.  Rep.  764)   on  law  governing  contracts  by  telegraph. 
Measure  of  damages   for  negligence  in   delivery   of   telegram. 

Cited  in  Western  U.  Teleg.  Co.  v.  Love  Banks  Co.  73  Ark.  210,  83  S.  W.  949, 
3  Ann.  Cas.  712,  holding  telegraph  company  liable  for  delay  in  delivering  bids 
for  cotton  which  were  made  in  reply  to  offers  of  sale,  so  that  the  lowest  bid 
was  accepted  before  highest  was  received,  and  the  measure  was  the  difference 
between  the  two  bids;  Postal  Teleg.  Cable  Co.  v.  Louisville  Cotton  Oil  Co. 
136  Ky.  855,  122  S.  W.  852,  on  the  measure  of  damages  for  delay  or  failure  to 
deliver  a  cipher  message. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Nye  &  S.  Grain  Co.  63  L.R.A. 
803,  which  holds  difference  in  value  between  market  value  and  price  at  which  sale 
might  have  been  made,  measure  of  damages  for  delay  in  delivering  telegram  re- 
sulting in  lose  of  sale;  Hays  v.  Western  U.  Teleg.  Co.  67  L.R.A.  481,  which 
holds  that  change  in  telegram  so  as  to  quote  price  of  mules  at  ten  dollars  per 
head  less  than  market  price  resulting  in  sendee's  ordering  purchase  of  dosisr- 
nater  number,  renders  telegraph  company  liable  for  difference  between  prico 
paid  and  that  stated  in  telegram. 

Cited  in  note   (117  Am.  St.  Rep.  294)   on  elements  of  damages  recoverable  for 
failure  to  transmit  and  deliver  telegrams. 
Contracts   contrary    to    public    policy. 

Cited  in  Adams  Exp.  Co.  v.  Walker,  119  Ky.  125,  67  L.R.A.  415,  83  S.  W.  106, 
holding  that  a  stipulation  in  a  contract  of  shipment  that  any  action  for  loss 
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should  be  brought  within  aix  months  from  the  time  of  loss  was  invalid  as  an 
attempt  to  vary  the  statute  of  limitations;  Union  Cent.  L.  Ins.  Co.  v.  Spinks, 
119  Ky.  273,  69  L.R.A.  268,  83  S.  W.  615,  7  Ann.  Cas.  913,  holding  same  as  to 
a  limitation  of  one  year  in  action  on  life  insurance  policy. 

36  L.  R,  A.  715,  GOLDNAMER  v.  O'BRIEN,  98  Ky.  569,  56  Am.  St.  Rep.  378,  33 

S.  W.  831. 
Consent  as  affecting-  action*  in   tort. 

Cited  in  Locke  v.  Reeves,  116  Ala.  593,  22  So.  850,  holding  action  for  trover 
not  maintainable;  against  husband  and  wife  for  groceries  sold  to  wife  without  hus- 
band's consent,  and  which  had  been  consumed;  Courtney  v.  Clinton,  18  Ind.  App. 
626,  48  N.  E.  799,  holding  judgment  of  ifo.500  for  assault  and  battery  witli  intent 
to  commit  abortion  excessive,  where  no  permanent  injury  resulted  and  plaintiff 
voluntarily  submitted  to  operation;  Lykins  v.  Hamrick,  144  Ky.  83,  137  S.  W. 
852,  holding  that  when  combat  is  by  mutual  consent,  neither  can  recover  for 
injuries  sustained. 

36  L.  R,  A.  716,  MORGAN  v.  HALSEY,  «7  Ky.  789,  31  S.  W.  866. 

36  L.  R.  A.  721,  STATE  v.  SCOTT,  49  La.  Ann.  253,  21  So.  271. 
Proof  as  to  insanity  and  defenses  to  crime. 

Cited  in  State  v.  Paine.  49  La.  Ann.  1094,  22  So.  316,  holding  failure  of  experts 
appointed  by  court  for  examination  of  defendant  as  to  his  sanity,  to  make  written 
and  detailed  report,  not  ground  for  delaying  trial  on  defendant's  motion:  State 
v.  Ballou,  20  R.  I.  613,  40  Atl.  861,  holding  burden  upon  defendant  to  establish 
self-defense  by  preponderance  of  evidence,  and  referring  particularly  to  annota- 
tion in  36  L.R.A.  72]-.  State  v.  Shuff,  9  Idaho,  131,  72  Pac.  664,  13  Am.  Grim. 
Rep.  443.  holding  that  the  person  alleging  a  fact  as  to  sanity  has  the  burden 
of  establishing  it  by  proof;  State  v.  Lyons,  113  La.  984,  37  So.  890,  sustaining 
charge  to  the  effect  that  the  burden  is  upon  the  defendant  to  prove  insanity 
where  urged  as  a  defense;  State  v.  Johnston,  118  La.  277,  42  So.  935,  holding 
same,  and  that  court  properly  refused  to  charge  that  if  there  was  a  doubt  as 
to  sanity  of  the  defendant,  the  latter  was  entitled  to  an  acquittal;  State  v. 
Quigley.  26  R.  I.  271,  67  L.R.A.  327,  58  Atl.  905,  3  Aim.  Cas.  920,  holding  that 
the  burden  is  upon  the  defendant  in  a  criminal  case  to  prove  his  insanity  where 
the  same  is  urged  as  a  defense,  and  also  citing  annotation  on  this  point. 

Cited  in  footnotes  to  Mass  v.  Oklahoma,  53  L.R.A.  814,  which  requires  proof 
of  accused's  sanity  beyond  reasonable  doubt,  after  evidence  by  accused  raising 
reasonable  doubt  as  to  sanity :  State  v.  Quigley,  67  L.R.A.  322,  which  holds 
burden  of  proving  insanity  as  defense  to  criminal  prosecution,  upon  defendant. 

Cited  in  notes  ( 39  L.  R.  A.  737 )  on  measure  of  proof  of  insanity  in  criminal 
cases:  (40  L.R.A.  742)  on  marriage  of  person  when  insane;  (24  L.R.A. (N.S.) 
545)  on  right  of  jury  to  abide  by  presumption  of  sanity  as  against  uncontra- 
dicted  evidence  to  contrary;  (34  L.R.A. (N.S.)  1115)  on  burden  of  proof  and 
quantum  of  evidence  on  issue  of  present  insanity  by  defendant  in  criminal 
prosecution. 
Bn  !•<!<•  11  of  proof  as  being?  upon  person  alleging;  affirmative. 

Annotation  cited  in  Scott  v.  Thrall,  77  Kan.  693,  17  L.R.A. (N.S.)  188,  127 
Am.  St.  Rep.  44!),  95  Pac.  563,  holding  that  the  burden  of  proof  is  upon  the 
person  offering  the  will  to  show  the  invalidity  of  erasures. 
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36  L.  R.  A.  742,  CHALARON  v.  INSURANCE  CO.  OF  N.  A.  48  La.  Ann.  1582r 

21  So.  267. 
Liability  of  reinsurer  on   Insolvency  of  prior  Insurer. 

Cited  in  Ruohs  v.  Traders  F.  Ins.  Co.  Ill  Tenn.  421,  102  Am.  St.  Rep.  790, 
78  S.  W.  85,  holding  that  the  insured  could  maintain  an  action  in  his  own  name 
against  the  reinsurer  upon  the  insolvency  of  the  first  insurer,  and  the  latter 
having  assumed  all  the  policies  of  the  former,  it  could  not  set  up  the  invalidity 
of  the  contract  of  assumption  because  of  failure  to  pay  its  instalment-;. 

Cited  in  footnote  to  Hunt  v.  New  Hampshire  Fire  Underwriters'  Asso.  38  L.  R. 
A.  514,  which  holds  reinsurer  liable  for  whole  amount  of  loss  on  insolvency  of 
prior  insurer. 

Cited  in  note    (8  L.R.A.  (N.S.)    859)    on  liability  of  reinsurer. 

36  L.  R.  A.  746,  BARTLEY  v.  MESERVE,  51  Neb.  116,  70  N.  W.  532. 
What  constitutes  valid  action   h ..    public  bodies. 

Cited  in  State  ex  rel.  Whedon  v.  Smith,  57  Neb.  48,  77  N.  W.  384,  declaring 
nomination  made  by  four  out  of  twenty-eight  members  of  committee  invalid  where 
due  notice  had  not  been  given  to  other  members  of  committee. 
Deposit   of  public   funds. 

Cited  in  Bartley  v.  State,  53  Neb.  337,  73  N.  W.  744,  holding  that  credit  a» 
deposit,  of  amount  of  check  by  bank  on  which  drawn,  is  payment  of  check  in 
money  within  contemplation  of  embezzlement  statute;  Hall  County  v.  Thomssen, 
63  Neb.  790,  89  N.  W.  393,  holding  certification  of  checks  delivered  to  incoming 
county  treasurer  by  bank  of  deposit,  not  a  redeposit  so  as  to  relieve  bank  from 
liability  upon  depositary  bond:  Re  Salmon,  145  Fed.  652,  holding  that  the  de- 
posit of  county  moneys  in  a  bank  establishes  the  relation  of  debtor  and  creditor, 
and  does  not  entitle  the  depositor  to  a  preference  over  other  creditors  in  case 
of  insolvency  of  the  bank,  even  though  it  is  money  received  from  taxes;  Johnson 
County  v.  Chamberlain  Bkg.  House,  74  Xeb.  550,  104  X.  W.  1061,  holding 
that  the  county  treasurer  is  not  responsible  for  the  safe  keeping  of  moneys 
deposited  in  a  bank  pursuant  to  the  statute  if  the  bank  has  given  the  prescribed 
bond. 

Cited  in  footnotes  to  Marquette  v.  Wilkinson,  43  L.  R.  A.  840,  which  holds  city 
funds  redeposited  in  other  banks  under  arrangement  for  sharing  deposits  held  in 
trust  for  city  as  against  original  banker's  assignee  for  creditors;  Maloy  v.  Berna- 
lillo  County,  52  L.  R.  A.  126,  which  denies  defaulting  county  treasurer's  liability 
to  county  for  interest  paid  to  him  by  bank,  in  which  public  money  deposited  after 
he  has  paid  county. 

Cited  in  notes  (26  L.R.A.  (N.S.)  865)  on  liability  of  sureties  on  bond  of  public 
depository  as  affected  by  acquiescence  or  connivance  of  public  officials  in  misuse 
of  funds;  (42  L.  ed.  U.  S.  990)  on  liability  of  sureties  on  bonds  of  public 
officers. 

Distinguished  in  State  v.  Bobleter,  83  Minn.  485,  86  N.  W.  461,  holding  state 
treasurer  and  sureties  liable  for  loss  of  state  moneys  through  insolvency  of  banks 
selected  by  former  for  depositories. 

36  L.  R.  A.  753,  COSGRIFF  v.  FOSS,  152  N.  Y.  104,  57  Am.  St.  Rep.  500,  46  N. 

E.  307. 
Liability   for  improvements   or   injuries  to   real   estate. 

Cited  in  Abbey  v.  Wheeler,  170  X.  Y.  129,  62  XT.  E.  1074,  holding  action  main- 
tainable by  tenant  in  common  against  cotenant  for  accounting,  where  latter  appro- 
priated minerals  of  the  land  to  his  own  use;  Clapp  v.  Nichols,  31  App.  Div.  533,. 
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52  N.  Y.  Supp.  128,  upholding  right  of  person  to  reimbursement  for  value  of 
permanent  improvements  while  in  possession  of  premises  under  supposition  that 
title  to  whole  of  premises  was  perfect;  Havey  v.  Kelleher,  36  App.  Div.  206,  56 
N.  Y.  Supp.  889,  denying  allowance  to  life  tenant  for  buildings  erected  on  prem- 
ises out  of  rents  of  estates  as  business  venture,  without  consent  of  remaindermen; 
Ryder  v.  Coburn,  47  App.  Div.  186,  62  N.  Y.  Supp.  343,  Reversing  29  Misc.  382, 
60  N.  Y.  Supp.  535,  holding  lien  for  improvements  by  intended  vendee  limited, 
as  to  cotenants  not  consenting,  to  additional  amount  brought  on  partition  sale  by 
reason  of  such  improvements;  Howard  v.  Morrissey,  71  Misc.  281,  130  N.  Y. 
Supp.  322,  holding  that  tenant  in  common  cannot  charge  his  cotenants  for  re- 
pairs made  without  their  consent;  Lyons  Nat.  Bank  v.  Shuler,  199  N.  Y.  413, 
92  N.  E.  800  (dissenting  opinion),  on  liability  of  cotenants  for  improvements 
made;  Adams  v.  Bristol,  126  App.  Div.  662,  111  N.  Y.  Supp.  231,  holding  that 
in  the  absence  of  an  agreement  to  the  contrary,  a  tenant  in  possession  of  real 
property  is  liable  to  account  to  his  co-tenant  only  for  what  he  actually  receives, 
and  then  he  is  entitled  to  an  allowance  for  taxes  paid,  and  for  keeping  the 
premises  in  ordinary  repair;  German  Sav.  &  L.  Soc.  v.  Tull,  69  C.  C.  A.  1,  136 
Fed.  5,  holding  that  a  tenant  in  common  who  was  supposedly  the  owner  of  the 
entire  title,  can  only  recover  for  improvements  made  upon  the  premises  where 
he  was  a  bona  fide  purchaser  of  the  title,  and  cannot  where  he  holds  title  through 
conveyances  which  were  void,  he  relying  through  mistake  of  law  upon  their 
sufficiency. 

Cited  in  note  (81  Am.  St.  Rep.  185,  187)  on  what  are  betterments,  and  allow  - 
lowance  therefor. 

Distinguished  in  Schmidt  v.  Constans,  82  Minn.  352,  83  Am.  St.  Rep.  437,  85 
N.  W.  173,  denying  in  action  for  partition  right  of  cotenant  leasing  moiety  of 
other  tenant  to  reimbursement  for  repairs  during  tenancy;  Booth  v.  Booth,  114 
Iowa,  80,  86  N.  W.  51,  denying  right  of  cotenant  in  partition  to  allowance  for 
improvements  made  while  he  occupied  premises  with  his  mother,  the  life  tenant; 
Eakin  v.  Knabe,  31  Misc.  226,  64  N.  Y.  Supp.  103,  holding  tenant  in  possession  im- 
proving premises  in  good  faith  entitled  to  be  allowed  therefor,  subject  to  payment 
for  use  and  occupation. 
Powers  of  trustees. 

Cited  in  Stevens  v.  Melcher,  152  N.  Y.  565,  46  N.  E.  965,  holding  that  trustees 
with  power  to  invest  and  manage  have  power  to  invest  proceeds  of  trust  in  build- 
inp-  upon  real  estate  forming  part  of  trust. 
Contracts  of  parent  binding-  on  child. 

Cited  in  McGillis  v.  McGillis,  154  N.  Y.  548,  49  N.  E.  145,  holding  after-born 
child  bound  by  contract  of  its  mother  conveying  property  to  attorney  for  services 
in  establishing  rights  of  remaindermen  of  which  its  mother  was  one,  to  certain 
real  estate. 

36  L.  R.  A.  756.  PEOPLE  ex  rel.  BADISCHE  ANILIN  &  SODA  FABRIK  v.  KOB- 

ERTS,  152  N.  Y.  59,  76  N.  Y.  S.  R.  502,  46  N.  E.  161. 
Taxation   of  corporation*. 

Cited  in  People  ex  rel.  Soda  Fountain  Co.  v.  Roberts,  29  App.  Div.  588,  51  N.  Y. 
Supp.  487,  holding  New  Jersey  corporation  manufacturing  soda  and  mineral  water 
apparatus  and  supplies  exempt  from  taxation;  People  ex  rel.  Chicago  Junction 
R.  &  Union  Stockyards  Co.  v.  Roberts,  154  N.  Y.  10,  47  N.  E.  974  (dissenting 
opinion),  majority  holding  foreign  investment  corporation  owning  stocks  of  for- 
eign corporation  maintaining  office,  but  not  doing  business,  in  state,  not  subject  to 
taxation  under  act  of  1880-1885. 
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Cited  in  notes  (57  L.  R.  A.  58,  81,  90)  on  taxation  of  corporate  franchises  in 
the  United  States;  (58  L.  R,  A.  536,  548)  on  taxation  of  capital  stock  of  corpora- 
tions in  the  United  States. 

36  L.  R.  A.  760,  TIERNEY  v.  PHCENIX  INS.  CO.  4  N.  D.  565,  62  N.  W.  642. 
\  <I  in  i  v-i  iii  I  i  t  >    of  judgment  In  another  action  between  different  parties. 

Cited  in  footnote  to  State  v.  Bradneck,  43  L.  R.  A.  620,  which  holds  judgment 
of  dismissal  in  divorce  suit  for  adultery  inadmissible  in  criminal  prosecution  for 
nonsupport  of  wife. 

Distinguished  in  Paine  v.  Dickey  County,  8  N.  D.  584,  80  N.  W.  770,  upholding 
recovery  of  money  paid  to  county  for  land  illegally  sold  for  taxes  although  county 
had  no  notice  of  other  action  determining  illegality  of  taxes. 
Judicial  sale  on  tiinnred  property  a*  change  in  title. 

Cited  in  note  (24  L.R.A.  (N.S.)  808)  on  judicial  sale  of  insured  property  as 
change  in  title,  etc. 

36  L.  R.  A.  765,  DICKHAUT  v.  STATE,  85  Md.  451,  60  Am.  St.  Rep.  332,  37 

Atl.  21. 
Possession  of  thing*  forbidden  by  statute. 

Cited  in  Stevens  v.  State,  89  Md.  671,  675,  43  Atl.  929,  upholding  act  prohibit- 
ing possession  of  game  during  closed  season  whether  killed  within  or  outside  of 
state;  Tyler  v.  State,  93  Md.  312,  52  L.  R.  A.  101,  48  Atl.  840,  holding  statute 
prohibiting  possession  of  oysters  of  specified  size  applicable  only  to  those  taken 
from  waters  of  the  state;  Ford  v.  State.  85  Md.  479,  41  L.  R.  A.  554,  60  Am.  St. 
Rep.  337,  37  Atl.  172,  upholding  validity  of  statute  prohibiting  possession  of  books, 
records,  tickets,  etc.,  relating  to  lotteries;  Windsor  v.  State,  103  Md.  614,  12 
L.R.A. (N.S.)  871,  64  Atl.  288,  holding  that  the  statute  providing  for  the  regu- 
lation of  oyster  fisheries,  and  prohibiting  the  possession  of  oysters  under  a  cer- 
tain size,  applies  to  private  oyster  beds  as  well  as  public  ones. 

Cited  in  footnote  to  Selkirk  v.  Stevens,  40  L.  R.  A.  759,  which  holds  game  killed 
by  Indians  on  reservation  and  sold  to  other  Indian  subject  to  game  laws  of  state 
after  taken  from  reservation. 

Cited  in  notes  (3  L.R.A.(N.S.)  165)  on  prohibition  of  possession  of  game: 
(53  L.  ed.  U.  S.  76)  on  game  laws  as  affecting  imported  game. 

Distinguished  in  State  v.  Schuman,  36  Or.  21,  47  L.  R  A.  155,  footnote  p.  153, 
78  Am.  St.  Rep.  754,  58  Pac.  661,  holding  act  prohibiting  possession  or  sale  of  any 
species  of  trout  at  any  time  applicable  to  those  caught  within  or  outside  state. 

Disapproved  in  Javins  v.  United  States,  11  App.  D.  C.  351,  holding  possession 
during  closed  season  of  prohibited  game,  whether  taken  within  or  outside  of  state, 
violation  of  statute. 
Indictment  and  defenses. 

Cited  in  State  v.  Camper,  91  Md.  673,  47  Atl.  1027,  upholding  indictment  for 
illegal  sale  of  liquor  charging  offense  in  words  of  statute;  Fox  v.  State,  94  Md. 
145,  89  Am.  St.  Rep.  419,  50  Atl.  700,  holding  indictment  charging  illegal  sale 
of  oleomargarine  in  words  of  statute  sufficient;  Fox  v.  State,  89  Md.  388,  73  Am. 
St.  Rep.  193,  43  Atl.  775,  holding  defendant  charged  with  illegal  sale  of  oleo- 
margarine entitled  to  show  that  his  sales  were  not  embraced  within  term  of  statute 
by  proof  of  sales  of  original  packages. 
Effect  of  partial  invalidity  of  statutes. 

Cited  in  Murphy  v.  Wheatley,  100  Md.  365.  59  Atl.  704.  holding  that  a  stat- 
ute imposing  a  liability  upon  stockholders  both  in  domestic  corporations  and 
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foreign  ones,  would  be  void  as  to  the  latter  but  not  as  to  the  former  and  the 
partial  invalidity  did  not  affect  its  operation  as  to  the  domestic  corporations; 
McDonald  v.  Southern  Exp.  Co.  134  Fed.  287,  on  the  presumption  that  the  state 
game  law  was  limited  to  fish  caught  within  the  state,  and  therefore  consti- 
tutional. 

36  L.  R.  A.  767,  DROVERS'  &  M.  NAT.  BANK  v.  ROLLER,  85  Md.  495,  60  Am. 

St.  Rep.  344,  37  Atl.  30. 
i,i«-ii    of  eestni   qne  trust   on  Insolvent's  property. 

Followed  in  Italian  Fruit  &  Importing  Co.  v.  Penniman,  100  Md.  700,  1  L.R.A. 
(N.S.)  254,  61  Atl.  694,  holding  that  so  long  as  trust  funds  could  be  traced, 
they  belonged  to  the  cestui  que  trust,  but  where  they  were  not  kept  separate  in 
the  bank  and  all  the  funds  were  lost,  they  could  not  be  recovered  from  other 
moneys  of  the  bank. 

Cited  in  Re  Mulligan,  116  Fed.  717,  denying  lien  of  cestui  que  trust  on  stocks 
of  bankrupt  where  trust  funds  were  lost  in  speculation  but  were  not  traceable  into 
particular  stocks  in  question;  Bank  Comrs.  v.  Security  Trust  Co.  70  N.  H.  548, 
49  Atl.  113,  holding  beneficial  owner  of  trust  funds  not  entitled  to  preference, 
unless  money  traceable  into  specific  property. 
What  constitutes  partnership. 

Cited  in  footnotes  to  Shrum  v.  Simpson,  49  L.  R.  A.  792,  which  holds  no  part- 
nership created  by  contract  for  working  farm  and  dividing  proceeds;  Willis  v. 
Crawford,  53  L.  R.  A.  904,  which  holds  undertaking  by  two  lawyers  to  conduct 
litigation  for  client  does  not  make  special  partners  authorizing  suit  for  account- 
ing; Brandon  v.  Connor,  63  L.  R.  A.  260,  which  holds  partnership  as  to  third  per- 
sons constituted  by  agreement  between  contractor  for  grading  railroad  to  give 
half  of  net  profits  to  one  furnishing  mules  and  harness. 

Cited  in  note  (18  L.R.A. (N.S.)  1032,  1037)  on  effect  of  agreement  to  share 
profits  to  create  partnership. 

36  L.  R.  A.  771,  POLSON  v.  STEWART,  167  Mass.  211,  57  Am.  St.  Rep.  452,  45 
N.  E.  737. 

Conflict  of  laws  as  to  contracts. 

Approved  in  Beauchamp  v.  Bertig,  90  Ark.  364,  23  L.R.A.(N.S.)  663,  119  S. 
W.  75,  but  holding  that  the  lex  rei  sitae  governs  the  validity  of  the  covenants 
real  which  run  with  the  land. 

Cited  in  Atwood  v.  Walker,  179  Mass.  518,  61  N.  E.  58,  holding  damages  to  be 
awarded  for  breach  of  contract  to  convey  land  governed  by  law  of  place  of  con- 
tract; Coe  v.  Hill,  201  Mass.  22,  86  N.  E.  949,  holding  that  the  validity  of  a 
deed  of  separation  is  to  be  determined  by  the  law  of  the  domicile  of  the  parties, 
and  it  must  be  construed  thereby;  Lyndon  Lumber  Co.  v.  Sawyer,  135  Wis.  531, 
1  Hi  X.  W.  255,  holding  that  the  lex  rei  sitae  governs  the  descent,  alienation, 
and  transfer  of  lands,  and  the  effect  and  construction  of  deeds  conveying  it: 
Fall  v.  Eastin,  215  U.  S.  15,  54  L.  ed.  72,  23  L.R.A. (N.S.)  932,  30  Sup.  Ct. 
Rep.  3,  17  Ann.  Cas.  853  (dissenting  opinion),  on  the  law  governing  personal 
contracts. 

Cited  in  footnotes  to  Walling  v.  Christian  &  C.  Grocery  Co.  47  L.  R.  A.  608, 
which  denies  power  of  married  woman  to  convey  land  in  other  state  without 
joinder  of  husband  as  required  by  its  laws ;  Williams  v.  Pope  Mfg.  Co.  50  L.  R.  A. 
816,  which  sustains  nonresident  married  woman's  right  to  bring  in  own  name, 
according  to  law  of  domicil,  action  for  tort  to  her  person;  Thompson  v.  Taylor, 
54  L.  R.  A.  585,  which  holds  written  promise  of  married  woman,  valid  when  made, 


J6  L.R.A.  771]  L.  R.  A.  CASES  AS  AUTHORITIES.  1432 

enforceable  in  New  Jersey,  though  void  if  made  therein ;  Dempster  Mill  Mfg.  Co. 
v.  Bundy,  56  L.  R.  A.  739,  which  holds  void,  contract  that  product  of  joint  labor 
of  husband  and  wife  shall  belong  to  wife;  Smith  v.  Ingram,  61  L.  R.  A.  878,  which 
holds  law  of  place  where  land  located  governs  as  to  privy  examination  of  married 
woman. 

Cited  in  notes  (57  L.R.A.  524,  526)  on  conflict  of  laws  as  to  capacity  of  mar- 
ried woman  to  contract;  (26  L.R.A. (N.S.)  772)  on  same  point;  (85  Am.  St. 
Rep.  556,  574)  on  conflict  of  laws  as  to  rights  and  obligations  of  married 
woman;  (17  L.R.A.  (N.S.)  1094)  on  law  governing  covenant  in  deed  or  mort- 
gage of  realty. 

Distinguished  in  Dalton  v.  Taliaferro,  101  111.  App.  595,  holding  covenants  run- 
ning with  land  to  be  construed  according  to  the  law  of  the  place  where  the  land 
is  situated. 
Conflict  of   ln\i  *  as  to  statute  of  frauds. 

Cited  in  note  (64  L.  R.  A.  124)  on  conflict  of  laws  as  to  statute  of  frauds. 
Contracts   relating:   to  compromise   of   divorce   suits. 

Cited  in  Darcey  v.  Darcey,  29  R.  I.  388,  23  L.R.A.  (JST.S.)  888,  71  Atl.  595, 
holding  that  a  forbearance  to  prosecute  a  suit  for  divorce  was  a  sufficient  con- 
sideration for  a  transfer  by  the  husband  to  the  wife  of  a  half  interest  in  certain 
property. 

Cited  in  note  (60  L.  R.  A.  418)  on  validity  of  contract  between  husband  and 
wife  to  compromise  pending  or  contemplated  divorce  suit. 

36  L.  R.  A.  777,  STEVENS  v.  MUSKEGON,  111  Mich.  72,  69  N.  W.  227. 
License  and  easement. 

Cited  in  Boyden  v.  Walkley,  113  Mich.  613,  71  N.  W.  1099,  upholding  power  of 
municipality  to  grant  citizen  right  to  construct  private  sewer ;  Nowlin  Lumber  Co. 
v.  Wilson,  119  Mich.  412,  78  N.  W.  338,  holding  gratuitous  grant  by  letter  of  mere 
privilege  of  building  logging  railroad  revocable  license;  Homer  v.  Eaton  Rapids, 
122  Mich.  122,  80  N.  W.  1012,  holding  right  to  place  wires  and  poles  in  street 
granted  to  electric  light  company  by  city  to  enable  it  to  carry  out  contract  for 
lighting  not  perpetual  easement. 

Cited  in  footnote  to  Snyder  v.  Mt.  Pulaski,  44  L.  R.  A.  407,  which  holds  per- 
mission to  use  well  in  city  street  license  revocable  at  city's  pleasure. 
Remedy  for  Interference  with  rights  under  license. 

Cited  in  Lerch  v.  Duluth,  88  Minn.  300,  92  N.  W.  1116,  holding  injunction,  and 
not  action  for  damages,  proper  remedy,  where  permit  to  move  building  unlawfully 
revoked  by  city  council. 

Cited  in  note    (36  L.R.A. (N.S.)    862)    on   liability   of  municipality  for   repeal 
of  or  interference  with  street  franchise. 
Conveyances  under  the  statute  of  frauds. 

Cited  in  Tabor  v.  Tabor,  136  Mich.  258,  99  N.  W.  4,  holding  that  the  surren- 
der of  a  deed  with  the  intent  to  reeonvey  was  not  a  reconveyance  under  the 
statute. 
Liability  of   city   for   negligence   In   exercise   of   governmental   powers. 

Cited  in  Claussen  v.  Luverne,  103  Minn.  497,  15  L.R.A. (X.S.)  701,  115  X.  W. 
643,  14  Ann.  Cas.  673,  holding  that  the  city  is  not  liable  for  acts  of  the  council 
in  the  exercise  of  its  discretionary  powers;  Carson  v.  Genesee,  9  Idaho.  255,  108 
Am.  St.  Rep.  127,  74  Pac.  862,  holding  that  the  duty  imposed  upon  a  municipal- 
ity to  care  for  its  streets,  is  a  governmental  one;  Hodgins  v.  Bay  City,  156 
Mich.  691,  132  Am.  St.  Rep.  546,  121  N.  W.  274,  holding  that  in  furnishing 
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electricity  for  a  remuneration  to  private  consumers  the  city  acts  and  is  liable 
as  a  private  purpose  for  negligence,  but  not  in  furnishing  electricity  for  light- 
ing the  streets. 

Cited  in  notes  (103  Am.  St.  Rep.  261;  108  Am.  St.  Rep.  143)  on  municipal 
liability  to  persons  injured  by  defects  in,  or  want  of  repair  of,  streets. 

36  L.  R.  A.  781,  KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  McGAHEY,  63  Ark.  344, 
58  Am.  St.  Rep.  Ill,  38  S.  W.  659. 

What    Is    biiK'RiiKe. 

Cited  in  Kansas  City,  P.  &  G.  R.  Co.  v.  State,  65  Ark.  367,  41  L.  R.  A.  335,  67 
Am.  St.  Rep.  933,  46  S.  W.  421,  holdirig  samples  of  merchandise  of  traveling  sales- 
man not  baggage  within  meaning  of  statute  relating  to  charges  for  baggage: 
Doerner  v.  St.  Louis  &  S.  F.  R.  Co.  149  Mo.  App.  175,  130  S.  W.  62,  holding  that 
word  "baggage"  includes  jewelry  and  personal  ornaments  appropriate  to  ward- 
robe, rank  and  social  position  of  passenger;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Whit- 
ten,  90  Ark.  466,  119  S.  W.  835,  holding  that  baggage  is  whatever  articles  are 
necessary  for  the  immediate  necessities  of  the  passenger  on  the  journey,  or  for 
the  ultimate  purposes  of  the  journey. 

.      Cited  in  footnote  to  Goldberg  v.  Ahnapee  &  W.  R.  Co.  47  L.  R.  A.  221,  which 
holds  unreasonable,   rule  against  checking  baggage  more  than  half  hour  before 
train  time. 
Liability   for    l<>--. 

Cited  in  Kansas  City  Southern  R.  Co.  v.  Thomas,  97  Ark.  290,  133  S.  W. 
1030,  holding  that  railroad  company  is  only  liable  as  warehouseman  for  trunk 
delivered  day  before  person  intended  to  take  train;  Bergstrom  v.  Chicago,  R. 
I.  &  P.  R.  Co.  134  Iowa,  226,  10  L.R.A.  (N.S.)  1122,  111  N.  W.  818,  13  Ann. 
Cas.  239,  holding  carrier  liable  for  loss  of  articles,  which  are  not  baggage  but 
which  are  accepted  by  the  baggage  agent  with  full  knowledge  of  what  they  are, 
and  the  passenger  has  no  knowledge  that  the  agent  is  exceeding  his  authority; 
New  Orleans  &  N.  E.  R.  Co.  v.  Shackelford,  87  Miss.  615,  4  L.R.A.(N.S.)  1038, 
112  Am.  St.  Rep.  461,  40  So.  427,  6  Ann.  Cas.  820;  Dahrooge  v.  Pere  Marquette 
R.  Co.  144  Mich.  547,  108  N.  W.  283, — holding  carrier  liable  for  loss  of  articles 
accepted  as  baggage  where  the  baggage  agent  knew  or  ought  to  have  known  that 
they  were  not  proper  articles  of  baggage,  and  also  citing  annotation  on  this 
point;  Dahrooge  v.  Pere  Marquette  R.  Co.  144  Mich.  547,  108  N.  W.  283,  hold- 
ing knowledge  of  carrier's  agent  that  trunks  contained  other  than  ordinary  bag- 
gage put  him  on  inquiry  and  also  citing  annotation  on  this  point. 

Cited  in  notes  (3  L.R.A.  (N.S.)  184)  on  termination  of  carrier's  liability  for 
baggage;  (8  L.R.A. (N.S.)  243)  on  reasonable  time  for  removal  of  goods  after 
which  liability  of  carrier  as  such  terminates;  (38  L.R.A. (N.S.)  383)  on  car- 
rier's liability  for  baggage  after  reaching  destination;  (97  Am.  St.  Rep.  102, 
103,  104)  as  to  when  carrier's  liability  is  reduced  to  that  of  warehouse- 
man; (99  Am.  St.  Rep.  347,  355,  376,  377)  on  liability  for  loss  of  baggage. 

36  L.  R.  A.  789,  FABER  v.  CHICAGO  G.  W.  R.  CO.  62  Minn.  433,  64  N.  W.  918. 
Followed  without  comment  in  Jones  v.  Chicago  G.  W.  R.  Co.  63  Minn.  478.  fif> 
X.  W.  938. 
Carrier's   rules  relating   to   collection    of   fares. 

Cited  in  Martin  v.  Rhode  Island  Co.  32  R.  I.  170,  32  L.R.A.  (N.S.)  699,  78 
Atl.  548,  Ann.  Cas.  1912  C,  1283.  holding  that  street  railway  may  require  pas- 
sengers to  insert  coin  into  automatic  collector  brought  to  them  by  conductor, 
where  it  offers  to  furnish  necessary  change;  Birmingham  R.  Light  &  Power  Co. 
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r.  McDonough,  153  Ala.  126,  13  L.R.A.  (N.S.)  447,  127  Am.  St.  Rep.  18,  44  So. 
960,  holding  where  street  railway  company  operates  motors  and  trailers  as  part 
of  same  train  with  conductor  on  each  car,  a  rule  that  requires  that  each  con- 
ductor collect  and  register  fares  from  all  the  passengers  on  his  car  and  pro- 
hibiting a  passenger  who  has  paid  fare  on  one  car  from  passing  to  another  car 
on  same  train  without  paying  fare  on  car  to  which  he  goes  is  reasonable  and 
enforceable. 

Cited  in  footnote  to  United  R.  &  Electric  Co.  v.  Hardesty,  57  L.  R.  A.  276,  which 
denies  carrier's  duty  to  accept  coupon  detached  from  commutation  book. 

36  L.  R.  A.  790,  OLSON  v.  SCHULTZ,  67  Minn.  494,  64  Am.  St.  Rep.  437,  70 

N.  W.  779. 
Liability  of  landlord  for  injuries  doe  to  defective  premises. 

Cited  in  footnotes  to  Smith  v.  State,  51  L.  R.  A.  772,  which  denies  landlord's 
liability  for  injury  to  subtenant's  child  from  defective  balustrade  on  porch ;  Moore 
v.  Parker,  53  L.  R.  A.  778,  which  holds  landlord  liable  for  failure  to  inform  tenant 
of  known  defect  or  dangerous  condition;  Thompson  v.  Clemens,  60  L.  R.  A.  581, 
which  denies  landlord's  liability  for  injury  to  member  of  tenant's  family  from 
failure  to  keep  agreement  to  make  repairs ;  Kuhn  v.  Sol  Heavenrich  Co.  60  L.  R.  A. 
585,  which  denies  implied  contract  obligation  of  one  leasing  building  in  sections 
to  keep  in  repair  part  remaining  in  his  possession ;  Davis  v.  Smith,  6G  L.R.A. 
478,  which  holds  landlord  not  liable  for  damages  to  tenant  or  member  of  his 
family  through  sickness  due  to  breach  of  covenant  to  repair. 

Cited   in  note    (92   Am.   St.   Rep.   508,   523)    on   liability  to   third   persons   of 
lessors  of  real  or  personal  property. 
Under  covenant   to   keep  premises  in   repair. 

Cited   in  Barron  v.  Liedloff,  95   Minn.  476,  104  N.  W.  289,  holding  if  negli- 
gence in  making  or  failing  to  make  repairs  results  in  unsafe  condition  causing 
injuries  to  persons  not  negligent,  a  liability  exists. 
Contributory    neg'li&ence. 

Cited  in  Campbell  v.  Railway  Transfer  Co.  95  Minn.  380,  104  N.  W.  547, 
holding  evidence  did  not  show  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  matter  of  law. 

36  L.  R.  A.  796,  MERIDIAN  NAT.  BANK  v.  HOYT  &  BROS.  CO.  74  Miss.  221, 

60  Am.  St.  Rep.  504,  21  So.  12. 
What   constitutes  filing-  of  paper. 

Cited   in  Spackman  v.   Gross,  25   S.  D.  255,  126  N.  W.   389,  holding  that  in 
sense  of  statute  requiring  "filing"  of  paper,   it  is  filed  when  delivered   to  and 
received  by  proper  officer  to  be  kept  on  "file." 
Pending    suit    preventing  attachment. 

Distinguished  in  Benjamin  v.  Staples,  93  Miss.  515,  47  So.  425,  holding  that 
where  the  receiver  was  in  possession  of  the  property  of  the  bank  under  process 
issued  on  the  petition  asking  for  the  appointment  of  a  receiver,  there  was  a 
suit  pending  which  prevented  attachment  by  another  creditor. 

36  L.  R.  A.  798,  JEFFERSON  COUNTY  v.  GRAFTON,  74  Miss.  435,  60  Am.  St. 

Rep.  516,  21  So.  247. 
Status  of  counties. 

Cited  in  not*  (101  Am.  St.  Rep.  163)  on  status  of  counties. 
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36  L.  R.  A.  800,  COX  v.  MARTIN,  75  Miss.  229,  65  Am.  St.  Rep.  604,  21  So.  611. 
To  whom  crops  belong. 

Cited  in  footnote  to  Sievers  v.  Brown,  45  L.  R.  A.  642,  which  holds  vendor  enti- 
tled to  crops  planted  by  one  in  possession  after  refusal  to  comply  with  contract 
of  purchase. 
Contracts    terminated   by    death. 

Cited  in  Lane  v.  Richards,  119  Iowa,  29,  91  N.  W.  786,  holding  contract  to  in- 
demnify one  advancing  in  his  own  judgment,  money  on  joint  enterprise,  termin- 
ated on  death  of  parties;  Clifton  v.  Clark,  83  Miss.  464,  66  L.R.A.  826,  102 
Am.  St.  Rep.  458,  36  So.  251,  1  Ann.  Cas.  396,  holding  that  a  contract  for  the 
professional  services  of  an  attorney  are  terminated  by  death. 

Distinguished  in  Clifton  v.  Clark,  83  Miss.  464,  66  L.  R.  A.  828,  102  Am.  St. 
Rep.  458,  36  So.  251,  holding  contract  with  firm  of  attorneys  to  conduct  litigation 
not  terminated  by  death  of  one  of  the  partners. 

36  L.  R.  A.  804,  GLENCOE  SAND  &  GRAVEL  CO.  v.  HUDSON  BROS.  COMMIS- 
SION CO.  138  Mo.  439,  60  Am.  St.  Rep.  560,  40  S.  W.  93. 
Gravel   as  a   part   of  the   realty. 

Cited  in  Nashville,  C.  &  St.  L.  R.  Co.  v.  Karthaus,  150  Ala.  640,  43  So.  791, 
holding  that  gravel  which  is  unsevered  is  a  part  of  the  realty,  but  when  severed 
becomes  personalty. 
—  Subject   to   conversion. 

Cited  in  Graham  v.  Purcell,  126  App.  Div.  408,  110  N.  Y.  Supp.  813,  holding 
that  gravel  becomes  subject  to  conversion  when  removed  from  its  bed,  unless  it 
thereafter  again   becomes  realty. 
Liability  of  third   person   inducing:  breach  of  contract. 

Cited  in  Sweeney  v.  Smith.  167  Fed.  387,  holding  that  the  purchaser  of  bonds 
is  not  liable  because  he  had  knowledge  that  in  selling  to  him,  the  sellers  com- 
mitted a  breach  of  contract  to  sell  the  same  to  this  plaintiff. 

Cited  in  footnote  to  Re  Young,  48  L.  R,  A.  153,  which  sustains  state  statute 
against  soliciting  seaman  to  desert  from  any  vessel  within  jurisdiction  of  state. 

Cited  in  notes   (16  L.R.A.(N.S.)   750;  97  Am.  St.  Rep.  927;   17  Eng.  Rul.  Cas. 
355)    on  liability  for  inducing  breach  of  contract. 
I, lability   for  interference  with  contract   rijarhts. 

Cited  in  Joyce  v.  Great  Northern  R.  Co.  100  Minn.  229,  8  L.R.A. (N.S.)  759, 
]10  N.  W.  975,  holding  employer  who  prevents  a  third  person  from  procuring 
employment  from  another  employer,  through  malice,  is  liable  for  damages: 
Arnold  v.  Moffitt,  30  R.  I.  319,  75  Atl.  502,  holding  that  where  there  was  no 
malice  shown  in  the  advice  of  the  defendant,  he  was  not  liable  for  the  refusal 
of  the  third  party  to  pay  the  whole  of  the  plaintiff's  bill. 

Distinguished  in  Barton  v.  Odessa,  109  Mo.  App.  83.  82   S.  W.  1119,  as  not 
applicable  where  there  was  an  actual  seizure  of  property  by  quarantine. 
Malice  in   performance  of  lawful  act. 

Cited  in  Horstman  v.  Adamson.  101  Mo.  App.  126,  74  S.  W.  398.  holding  lawful 
act  of  removal  of  deputy  not  rendered  unlawful  and  actionable  because  maliciously 
done;  Barger  v.  Barringer.  151  N.  C.  442,  25  L.R.A.(N.S.)  837,  66  S.  E.  439 
( dissenting  opinion ) ,  on  the  malicious  use  of  property. 

36  L.  R.  A.  806,  CARD  v.  EDDY,  129  Mo.  510,  28  S.  W.  979. 
'Who   are   vice   principals. 

Cited  in  Garland  v.  Missouri,  K.  &  T.  R.  Co.  85  Mo.  App.  582.  holding  foreman 
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of  switch  gang  not  representative  of  master  in  transmitting  signal  of  switcnman 
making  coupling  to  engineer;  Steube  v.  Christopher  &  S.  Architectural  Iron  & 
Foundry  Co.  85  Mo.  App.  646,  holding  foreman  in  charge  of  gang  of  men  erecting 
smoke  stack,  vice  principal;  Schmeizer  v.  Central  Furniture  Co.  134  Mo.  App. 
500,  114  S.  W.  1043,  holding  that  the  foreman  in  charge  of  part  of  the  defend- 
ant's factory,  with  power  to  hire  and  discharge  workmen,  is  a  vice-principal 
in  directing  how  certain  labor  should  be  performed  by  servants  of  the  defend- 
ant. 

Cited  in  note  (54  L.  R.  A.  136)  on  vice  principalship  as  determined  with  refer- 
ence to  the  character  of  the  act  which  caused  the  injury. 
Who  are   fellow    servants. 

Cited  in  McCarty  v.  Rood  Hotel  Co.  144  Mo.  402,  46  S.  W.  172,  holding  hotel 
engineer  and  elevator  boy  fellow"  servants;  Oglesby  v.  Missouri  P.  R.  Co.  150  Mo. 
180,  51  S.  W.  758  (separate  opinion),  holding  brakeman  fellow  servant  of  con- 
ductoj,  engineer  and  rest  of  train  crew;  Hawk  v.  McLeod  Lumber  Co.  166  Mo. 
129,  65  S.  W.  1022,  holding  sawyer  and  deckhand  of  sawmill  fellow  servants; 
Kelly  v.  Stewart,  93  Mo.  App.  61,  holding  common  laborer  not  fellow  servant  of 
his  superintendent  or  foreman;  Padgett  v.  Scullin-Gallagher  Iron  &  Steel  Co. 
160  Mo.  App.  554,  140  S.  W.  943,  holding  that  servants  are  in  common  em- 
ployment when  they  are  engaged  under  same  master  in  same  general  business; 
Fogarty  v.  St.  Louis  Transfer  Co.  180  Mo.  511,  79  S.  W.  664,  1  Ann.  Cas.  136, 
holding  that  where  the  injury  results  from  the  acts  of  the  foreman  in  the  exer- 
cise of  authority  over  his  colaborers  conferred  by  the  master,  the  master  is 
liable,  but  where  it  occurs  through  the  acts  of  the  foreman  while  a  colaborer,  the 
master  is  not  liable;  Stephens  v.  Deatherage  Lumber  Co.  110  Mo.  App.  405,  86 
S.  W.  481,  holding  that  a  foreman  in  assisting  laborers  to  unload  timbers  from 
a  car,  was  a  colaborer  so  that  the  defendant  was  not  liable  as  master  for  in- 
juries to  a  laborer  assisting  in  the  unloading;  Haas  v.  St.  Louis  &  Suburban  R. 
Co.  Ill  Mo.  App.  712,  90  S.  W.  1155,  holding  that  a  track  repairer  while  riding 
upon  a  street  car  on  an  employee's  pass,  was  not  a  fellow  servant  of  the  motor- 
man  so  as  to  relieve  the  company  for  liability  for  negligence  of  motorman  in 
running  into  another  car. 

Cited  in  note   (50  L.  R.  A.  445,  447,  449,  458)   on  what  servants  are  deemed  to 
be  in  same  common  employment  apart  from  statutes  where  no  questions  as  to  vice 
principalship  arise. 
Injuries    due    to    negligence    of    fellow    servants. 

Cited  in  Martin  v.  Chicago  &  A.  R.  Co.  65  Fed.  386,  holding  carrier  not  liable 
for  injury  to  brakeman  through  negligent  execution  of  order  of  train  master. 

36  L.  R.  A.  812,  WOLF  v.  LAKE  ERIE  &  W.  R.  CO.  55  Ohio  St.  517,  45  N.  E.  708. 
Actions  by  representatives  of  deceased  persons. 

Cited  in  Helman  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  58  Ohio  St.  407,  41  L.R.A. 
861,  50  N.  E.  986,  holding  declarations  of  injured  person  as  to  contributory  neg- 
ligence competent  against  his  administrator;  Merrell  v.  McMahon,  5  OM6  N.  P. 
78,  holding  fund  obtained  for  beneficiaries  by  action  against  railway  company 
for  wrongful  death  of  intestate,  chargeable  with  reasonable  fee  for  compensa- 
tion of  attorney. 

Cited  in  footnote  to  Georgia  R.  &  Bkg.  Co.  v.  Fitzgerald,  49  L.  R.  A.  175,  which 
holds  evidence  of  admission  by  person  injured  that  injury  due  to  accident  admissi- 
ble against  his  widow. 
Contributory  negligence  of  beneficiaries. 

Cited   in   Cleveland,   A.  &   C.   R.   Co.   v.   Workman,   66   Ohio   St.   545,   90  Am. 
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St.  Rep.  602,  64  N.  E.  582,  holding  administrator  not  entitled  to  recover  for 
any  pecuniary  loss  to  father  where  latter 's  negligencec  contributed  to  death  of 
son;  O'Shea  v.  Lehigh  Valley  R.  Co.  79  App.  Div.  259,  79  X.  Y.  Supp.  890,  hold- 
ing that  father  as  administrator  and  sole  beneficiary  cannot  recover  for  death 
of  his  son  where  his  negligence  contributed  thereto;  Donk  Bros.  Coal  &  Coke 
Co.  v.  Leavitt,  109  111.  App.  391,  holding  recovery  for  death  of  child  in  action 
brought  by  father  for  benefit  of  both  father  and  mother  not  prevented  by  con- 
tributory negligence  of  mother;  Richmond,  F.  &  P.  R.  Co.  v.  Martin,  102  Va. 
206,  45  S.  E.  894;  Davis  v.  Seaboard  Air  Line  Ry.  136  N.  C.  120,  48  S.  E.  591, 
1  Ann.  Cas.  214, — holding  that  the  contributory  negligence  of  the  plaintiff  is  a 
defense  in  an  action  by  the  father  as  administrator  to  recover  for  the  death  of 
a  child  by  wrongful  act  of  the  defendant;  Coney  Island  Co.  v.  Dennan,  79  C. 
C.  A.  375.  149  Fed.  693,  on  the  contributory  negligence  of  the  beneficiary  as 
affecting  right  of  recovery;  Knife  &  S.  Co.  v.  Hathaway,  7  Ohio  C.  C.  N.  S.  247, 
27  Ohio  C.  C.  752,  holding  that  in  action  for  wrongful  death,  contributory  neg- 
ligence of  decedent  is  affirmative  defense  to  be  proved  by  defendant. 

Cited  in  notes  in  (110  Am.  St.  Rep.  282)  on  imputing  negligence  of  parent 
to  child  in  action  for  death  of  child;  (49  L.R.A.  175)  on  plaintiff  in  action  for 
wrongful  death  of  another  as  chargeable  with  contributory  negligence  of  de- 
ceased; (18  L.R.A.  (N.S.)  330)  on  contributory  negligence  of  parent  as  bar  to 
action  by  parent  or  administrator  for  death  of  child  non  sui  juris. 

Distinguished  in  Macdonald  v.  O'Reilly,  45  Or.  597,  78  Pac.  753,  holding  that 
where  the  custody  of  the  child  had  been  awarded  to  the  mother  pending  the  de- 
cree  for   divorce  the   negligence   of   the  mother  did  not  bar  a  recovery  by   the 
father  for  the  death  of  the  child  by  the  wrongful  act  of  the  defendant. 
Action   for   wrong-fill   death   as  statutory   action. 

Cited  in  Baltimore  &  0.  R.  Co.  v.  Hottman,  1  Ohio  C.  C.  N.  S.  22,  25  Ohio 
C.  C.  144,  holding  that  release  by  widow  under  railroad  benefit  policy  without 
consent  of  probate  court  does  not  affect  rights  of  minor  children;  Wittman  v. 
C.  H.  &  D.  Ry.  8  Ohio  N.  P.  280,  10  Ohio  S.  &  C.  P.  Dec.  565,  holding  that  action 
for  wrongful  death  may  be  brought  by  executor;  Archdeacon  v.  Cincinnati  Gas  & 
Electric  Co.  3  Ohio  N.  P.  N.  S.  607,  16  Ohio  S.  &  C.  P.  Dec.  776;  Archdeacon  v. 
Cincinnati  Gas  &  Electric  Co.  3  Ohio  N.  P.  N.  S.  47,  15  Ohio  S.  A  C.  P.  Dec.  588, — 
holding  that  action  for  wrongful  death  must  be  brought  within  two  years  from 
decedent's  death. 
—  Recovery  as  part  of  estate. 

Cited  in  Merrell  v.  McMahon,  5  Ohio  N.  P.  78,  7  Ohio  S.  &  C.  P.  Dec.  138, 
holding  that  proceeds  of  action  for  wrongful  death  are  not  part  of  estate,  but 
belong  to  next  of  kin,  for  whom  administrator  is  trustee ;  Re  Arduino,  9  Ohio 
X.  P.  X.  S.  374,  20  Ohio  S.  &  C.  P.  Dec.  465,  holding  that  cause  of  action  for 
wrongful  death  is  part  of  special  estate  of  deceased,  to  be  sued  in  name  of  per- 
sonal representative  for  benefit  of  next  of  kin. 
Administrator  as  nominal  party. 

Cited  in  Coney  Island  Co.  v.  Mitsch,  3  Ohio  N.  P.  N.  S.  86,  15  Ohio  S.  &  C. 
P.  Dec.  659,  holding  that  administrator  bringing  action  for  wrongful  death,   is 
mere  nominal  party. 
Apportionment   of   dnmujten. 

Cited  in  Cincinnati  Traction  Co.  v.  Room,  16  Ohio  S.  &  C.  P.  Dec.  102,  3  Ohio 
L.  Rep.  36,  holding  it  no  error  to  refuse  charge  that  jury  must  apportion  dam- 
ages among  beneficiaries. 
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—  Action  of  beneficiary  an  bar. 

Cited  in  Cullison  v.  Baltimore  &  0.  Ry.  7  Ohio  N.  P.  604,  7  Ohio  S.  &  C.  P.  Dec. 
273,  holding  that  widow,  accepting  benefit  from  relief  fund,  cannot  bring  action 
for  damages  from  railroad. 

36  L.  R.  A.  817,  HEATON  v.  ELDRIDGE,  56  Ohio  St.  87,  60  Am.  St.  Rep.  737, 

46  N.  E.  638. 
Conflict    of    laws. 

Cited  in  Mack  v.  Degraff  A  R.  Quarries,  57  Ohio  St.  483,  03  Am.  St.  Rep. 
729.  49  N.  E.  697,  holding  foreign  material  man  entitled  to  benefit  of  mechanics' 
lien  laws;  Kulp  v.  Fleming,  65  Ohio  St.  340,  87  Am.  St.  Rep.  611,  62  N*.  E.  334, 
holding  statutory  contractual  liability  of  stockholder  in  foreign  corporation 
according  to  law  of  foreign  state  enforceable  in  Ohio;  Antes  v.  State  Ins.  Co. 
61  Neb.  58,  84  N.  W.  412,  holding  contract  of  insurance  with  foreign  insurance 
company  entered  into  in  Nebraska  to  be  construed  according  to  laws  of  Ne- 
braska; Buhl  v.  Stephens,  84  Fed.  926,  holding  valid  foreign  contract  not  en- 
forceable if  in  violation  of  statute  of  frauds  in  state  of  forum;  Corbin  v.  Houle- 
han,  100  Me.  257,  70  L.R.A.  568,  61  Atl.  131,  refusing  to  enforce  a  foreign  con- 
tract for  the  sale  of  intoxicating  liquors,  the  enforcement  being  forbidden  by  the- 
state  laws:  Creston  Nat.  Bank  v.  Salmon,  117  Mo.  App.  512,  93  S.  W.  288,  hold- 
ing that  an  Iowa  statute  which  provided  that  in  case  of  a  note  procured  by  fraud 
coming  into  the  hands  of  a  bona  fide  purchaser,  the  latter  is  entitled  to  recover 
only  what  he  paid  for  the  note,  governs  the  recovery  on  the  note  in  a  suit 
brought  in  Missouri;  Rauen  v.  Prudential  Ins.  Co.  129  Iowa,  730,  106  N.  W. 
198,  on  the  law  governing  remedy  and  procedure. 

Cited  in  note  (64  L.  R.  A.  119)  on  conflict  ef  laws  as  to  statute  of  frauds. 
Statute  of  frauds. 

Cited  in  Cooper  v.  Cooper,  6  Ohio  N.  P.  102,  decreeing  that  heir's  quitclaim 
interest  in  land  intestate  verbally  promised  to  convey  to  nephew  in  considera- 
tion of  support,  contract  being  fully  performed;  Kurz  v.  United  States  Fidelity 
&  Guaranty  Co.  7  Ohio  N.  P.  119,  holding  oral  contract  performed  by  one  party 
within  year  from  its  date  not  within  provisions  of  statute  of  frauds :  Cooper 
v.  Cooper,  6  Ohio  N.  P.  102,  8  Ohio  S.  &  C.  P.  Dec.  38.  holding  that  statute  of 
frauds  does  not  render  verbal  contracts  void,  but  prohibits  action  thereon ;  Jones 
v.  Pettigrew,  25  S.  D.  437,  127  N.  W.  538,  holding  that  fact  that  trees  had  to- 
be  dug  and  packed  before  delivery  did  not  bring  sale  thereof  within  Civ.  Code, 
section  3310,  declaring  agreement  to  manufacture  thing  not  within  statute  of 
frauds  relative  to  sales  of  personalty. 

—  Contracts   not   to  be  performed  within   year. 

Cited  in  Kurz  v.  United  States  Fidelity  &  G.  Co.  7  Ohio  N.  P.  119.  9  Ohio  S. 
&  C.  P.  Dec.  743,  holding  that  verbal  contract  to  be  performed  by  one  party,  but 
not  by  other,  within  year,  is  valid;  Barr  v.  Poor,  2  Ohio  N.  P.  N.  S.  209,  1& 
Ohio  S.  &  C.  P.  Dec.  218,  to  point  that  requirement  that  contract  not  to  be  per- 
formed within  year  must  be  in  writing  pertains  to  remedy. 

36  L.  R.  A.  822,  Re  HURON,  58  Kan.  152,  62  Am.  St.  Rep.  614,  48  Pac.  574. 
Judicial    powers. 

Cited  in  Re  Davis,  58  Kan.  377,  49  Pac.  160.  denying  power  of  legislative  com- 
mittee, investigating  bribery  charges  after  adjournment,  to  imprison  witness  for 
contempt;  State  ex  rel.  Godard  v.  Johnson,  61  Kan.  823.  49  L.  R.  A.  669,  60  Pac. 
1068,  holding  act  creating  court  of  visitation  with  legislative,  judicial,  and  ad- 
ministrative powers,  unconstitutional;  Western  U.  Teleg.  Co.  v.  Myatt,  98  Fed. 
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350,  holding  Kansas  court  of  visitation  a  legislative  and  administrative  body  al- 
though empowered  to  conduct  investigations  under  forms  of  legal  proceeding; 
People  ex  rel.  MacDonald  v.  Leubischer,  34  App.  Div.  593,  54  N.  Y.  Supp.  869, 
denying  power  of  notary  public  to  commit  witness  for  refusal  to  answer  ques- 
tions; Re  Hammond,  83  Neb.  642,  23  L.R.A.(N.S.)  1176,  120  N.  W.  203,  sus- 
taining a  statute  giving  justices  of  the  peace  power  to  commit  for  contempt  in 
refusing  to  give  deposition  when  subpoenaed;  Gharst  v.  St.  Louis  Transit  Co. 
115  Mo.  App.  408,  91  S.  W.  453,  as  to  notary  public  being  a  judicial  officer. 

Cited  in  note  (117  Am.  St.  Rep.  958)  on  courts,  tribunals  and  persons  au- 
thorized to  punish  contempts. 

Distinguished  in  Re  Siebert,  61  Kan.  113,  58  Pac.  971,  upholding  statute  au- 
thorizing clerks  of  district  courts  in  vacation  to  issue  warrants  of  arrest  and 
admit  to  bail  in  misdemeanor  cases;  Ex  parte  Abbott,  7  Okla.  82,  54  Pac.  319, 
upholding  power  of  judge  of  probate  court  to  commit  witness  for  contempt  on  re- 
fusal to  testify  or  be  sworn. 

36  L.  R.  A.  826,  HAMLIN  v.  TOLEDO,  ST.  L.  &  K.  C.  R,  CO.  24  C.  C.  A.  271, 

47  U.  S.  App.  422,  78  Fed.  664. 
Right    of    Intervention    in    Bnit    pending. 

Cited  in  Buel  v.  Farmers'  Loan  &  T.  Co.  44  C.  C.  A.  217,  104  Fed.  843:  Toledo, 
St.  L.  &  K.  C.  R.  Co.  v.  Continental  Trust  Co.  36  C.  C.  A.  194,  95  Fed.  535 ;  Credits 
Commutation  Co.  v.  United  States,  34  C.  C.  A.  14,  62  U.  S.  App.  728,  91  Fed. 
573;  Land  Title  &  T.  Co.  v.  Asphalt  Co.  62  C.  C.  A.  43,  127  Fed.  21,— dismissing 
appeals  from  orders  denying  application  for  leave  to  intervene  in  pending  suits, 
on  ground  that  orders  were  discretionary;  Illinois  Steel  Co.  v.  Ramsey,  100  C. 
C.  A.  323,  176  Fed.  864,  holding  that  a  bondholder  and  general  creditor  was  en- 
titled to  intervene  in  a  creditor's  suit,  where  the  proceeding  was  to  distribute 
all  the  property  of  the  corporation ;  Land  Title  &  T.  Co.  v.  Tatnall,  65  C.  C.  A. 
671,  132  Fed.  307,  on  the  right  of  intervention. 

Distinguished  in  Minot  v.  Mastin,  37  C.  C.  A.  238,  95  Fed.  739,  holding  that 
where  petitioner  shows  right  to  possession  of  property  superior  to  parties  to 
original  suit  in  which  receiver  is  appointed,  filing  of  petition  is  matter  of  right; 
Massachusetts  Loan  &  T.  Co.  v.  Kansas  City  &  A.  R.  Co.  49  C.  C.  A.  19,  110  Fed. 
29,  holding  order  dismissing  petition  for  intervention  not  appealable,  where  order 
made  before  condition  on  which  leave  to  intervene  granted  had  been  complied  with. 
Hiu'lit  of  interveiier  to  appeal. 

Cited  in  Blaffer  v.  New  Orleans  Water  Supply  Co.  87  C.  C.  A.  341,  160  Fed. 
303,  holding  that  appeal  does  not  lie  from  an  order  denying  the  motion  to  per- 
mit a  person  to  intervene  in  a  pending  suit;  Illinois  Steel  Co.  T.  Ramsey,  100 
C.  C.  A.  323,  176  Fed.  863,  on  the  right  of  intervenor  to  appeal. 

Distinguished  in  Re  Michigan  C.  R.  Co.  59  C.  C.  A.  646,  124  Fed.  730,  holding 
intervener  entitled  to  appeal  from  decree  against  him. 
Rights  of  preferred  and   common   stockholders. 

Cited  in  Mercantile  Trust  Co.  v.  Baltimore  &  0.  R.  Co.  82  Fed.  370,  holding  that 
claims  of  holders  of  preferred  stock  subscribed  for  by  state,  with  interest  and 
dividends  payable  out  of  profits,  inferior  to  those  of  creditors;  Toledo,  St.  L.  A 
K.  C.  R.  Co.  v.  Continental  Trust  Co.  36  C.  C.  A.  189,  95  Fed.  531,  Affirming  86 
Fed.  949,  upholding  right  of  corporation  in  absence  of  prohibition  by  law  or  char- 
ter to  make  preferred  stock  a  lien  second  to  existing  mortgage;  Guaranty  Trust 
Co.  v.  Galveston  City  R.  Co.  46  C.  C.  A.  312,  107  Fed.  318.  denying  right  of  corpo- 
ration to  prefer  payment  to  stockholder  of  par  value  of  stock  before  payment  of 
debts;  Coltrane  v.  Blake,  51  C.  C.  A.  461,  113  Fed.  789,  Affirming  110  Fed.  283. 
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holding  "full  paid"  stockholders  in  building  and  loan  association  not  creditors; 
Synnott  v.  Cumberland  Bldg.  Loan  Asso.  54  C.  C.  A.  556,  117  Fed.  382,  denying 
right  of  common  stockholders  of  building  and  loan  association  to  recover  losses 
charged  against  stock  under  terms  of  issuance  on  ground  that  issue  was  ultra  vires 
and  had  been  repudiated  by  corporation;  Wilson  v.  Parvin,  56  C.  C.  A.  274,  119 
Fed.  658,  upholding  right  of  building  and  loan  association  to  prefer  one  class  of 
shareholders  over  another  as  to  dividends  and  principal ;  Heller,  H.  &  Co.  v. 
National  Marine  Bank,  89  Md.  610,  45  L.  R.  A.  441,  73  Am.  St.  Rep.  212,  43  Atl. 
800,  holding  preferred  stock  lien  only  on  company's  franchises  and  property  owned 
at  time  stock  was  issued;  Re  Sharood  Shoe  Corp.  192  Fed.  953,  holding  amend- 
ment of  corporate  articles  assented  to  by  majority  of  stock  authorizing 
agreement  whereby  lenders  of  money  should  receive  preferred  stock  possessing 
sole  control  of  corporation  until  repayment,  valid,  although  all  the  stock- 
holders did  not.  assent  to  it;  Mannington  v.  Hocking  Valley  R.  Co.  183 
Fed.  343,  holding  that  where  charters  provided  that  preferred  stock  could  be  re- 
deemed at  par,  such  right  might  be  exercised  by  board  of  directors  as  part  of 
corporate  business;  Ellsworth  v.  Lyons,  104  C.  C.  A.  1,  181  Fed.  58,  holding 
that  contract  between  corporation  and  stockholder,  by  which  latter  is  to  re- 
ceive par  value  of  his  stock  before  corporate  debts  are  paid  is  void;  Kidd 
v.  Puritana  Cereal  Food  Co.  145  Mo.  App.  513,  122  S.  W.  784,  holding  that 
without  authority  from  the  legislature,  a  corporation  cannot  confer  upon  holder 
of  preferred  stock  a  right  to  be  paid  dividends,  if  the  capital  will  thereby  be 
impaired,  or  the  demands  of  creditors  postponed. 

Cited   in  notes    (2  L.R.A.  (N.S.)    122)    on  right  of  holders  of  preferred  stock 
to  vote   at   corporate   meetings;     (21   L.R.A. (N.S.)    228,   229)    on   right   of   pre- 
ferred stock  to  preference  as  to  capital;    (73  Am.  St.  Rep.  228,  229,  237,  239, 
244)   on  what  is  preferred  stock  and  what  are  special  rights  of  its  holders, 
.liirisiiiftioii    of  the   United   States   District    Court. 

Cited  in  Re  Louisville  Nat.  Bkg.  Co.  85  C.  C.  A.  513,  158  Fed.  405,  holding 
that  the  District  Court  had  authority  to  consider  and  determine  the  creditor's 
motion  to  set  aside  the  bankrupt's  discharge. 

36  L.  R.  A.  832,  FIRST  NAT.  BANK  v.  PELTZ,  176  Pa.  513,  53  Am.  St.  Rep. 

686,  35  Atl.  218. 
Application  of  deposit  to  payment  of  note. 

Cited  in  London  &  S.  F.  Bank  v.  Parrott,  125  Cal.  485,  73  Am.  St.  Rep.  64, 
58  Pac.  164,  and  Farmer's  Nat.  Bank  v.  Marshall,  9  Pa.  Super.  Ct.  628,  44  W.  N. 
C.  71,  holding  bank  not  obliged  to  apply  depositor's  account  to  payment  of  his 
note,  where  the  deposit  is  not  sufficient  at  maturity,  but  is  subsequently  made 
so;  Johnson  County  Sav.  Bank  v.  Renfro,  57  Tex.  Civ.  App.  165,  122  S.  W.  37, 
holding  that  purchaser  of  time  acceptances,  having  funds  on  deposit,  which  it 
permitted  to  be  withdrawn  after  notice  of  defense  was  not  required  to  set  off 
acceptances  not  due  in  order  to  save  acceptor:  Camp  v.  First  Xat.  Bank,  44 
Fla.  505,  103  Am.  St.  Rep.  173,  33  So.  241:  Davenport  v.  State  Bkjr.  Co.  126 
Ga.  139,  8  L.R.A. (N.S.)  948,  115  Am.  St.  Rep.  68,  54  S.  E.  977,  7  Ann.  Cas. 
1000. — holding  that  the  failure  to  apply  funds  on  deposit  in  the  bank  does  not 
discharge  the  surety  upon  the  note  held  by  the  bank:  Callahan  T.  Bank  of 
Anderson.  69  S.  C.  383,  48  S.  E.  293,  2  Ann.  Cas.  203  (dissenting  opinion),  on 
the  right  to  apply  the  funds  on  deposit  to  the  payment  of  a  note  held  by  the  . 
bank. 

Cited  in  notes  (8  L.R.A.(N.S.)  947,  948)  on  effect  upon  surety  or  indorser, 
of  bank's  failure  to  apply  principal's  deposit  account  upon  note;  (18  L.R.A. 
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(N.S.)  539)  on  release  of  indorser  of  note  by  failure  of  holder  to  pay  note 
out  of  assets  in  his  hands;  (115  Am.  St.  Rep.  96,  99)  on  duty  owed  by  creditor 
to  surety  to  apply  to  debt  funds  of  principal  in  his  possession. 

36  L.  R.  A.  834,  SMITH  v.  WILDMAN,  178  Pa.  245,  35  Atl.  1047. 

Report  of  subsequent  appeal  in  194  Pa.  294,  45  Atl.  136. 
Liability    of    decedent's    real    estate    for    payment    of    debts. 

Cited  in  Battersby  v.  Castor,  181  Pa.  560,  37  Atl.  572,  holding  lien  of  debt  on 
decedent's  land  not  revived  by  adjudication  of  executor's  accounts ;  Hoover's  Es- 
tate, 9  Kulp,  127,  holding  statute  limiting  lien  of  unsecured  debts  on  decedent's 
real  estate  to  two  years,  absolute  bar  when  action  is  not  brought  within  pre- 
scribed time;  Honeywell's  Estate,  9  Kulp.  341,  denying  right  of  orphans'  court 
to  order  sale  of  real  estate  to  pay  debts  after  lien  is  lost  by  lapse  of  time;  Kurtz's 
Estate,  16  Lane.  L.  Rev.  208,  denying  right  of  orphans'  court  to  order  real  estate 
of  decedent  mortgaged  to  reimburse  executor  for  money  advanced  to  pay  unse- 
cured debts  more  than  two  years  after  decedent's  death;  Corbett's  Estate,  31 
Pittsb.  L.  J.  N.  S.  105,  holding  decree  of  orphans'  court  authorizing  mortgaging  of 
real  estate  to  pay  debts,  on  ex  parts  affidavit,  if  afterwards  found  to  have  been 
secured  through  collusion,  may  be  vacated  by  such  court  and  mortgage  canceled; 
Bartley's  Estate,  20  Pa.  Co.  Ct.  458,  7  Pa.  Dist.  R.  40,  holding  citation  to  open 
adjudication,  followed  by  admission  of  creditor's  claim,  not  an  action  to  preserve 
lien  on  real  estate;  Kiskaddon  v.  Dodds,  21  Pa.  Super.  Ct.  360,  upholding  statute 
validating  private  sales  of  decedent's  property  for  payment  of  debts;  Reinbold's 
Estate,  11  North.  Co.  Rep.  379,  holding  that  debts  of  decedent  will  not  remain 
lien  on  land  longer  than  two  years. after  decease  of  such  debtor  unless  provisions 
of  act  of  1901  are  followed;  Fidelity  Trust  Co.  v.  Sampson,  13  Pa.  Dist.  R. 
346.  holding  where  the  land  of  a  decedent  was  sold  under  a  mortgage  after  he 
had  been  dead  so  long  that  all  debts  not  of  record  had  expired  and  there  were 
no  debts  of  record,  the  surplus  after  paying  the  mortgage  should  be  paid  direct- 
ly to  the  heirs  or  devisees;  Fidelity  Ins.  Trust  &  S.  D.  Co.  v.  Sampson,  209  Pa. 
228,  58  Atl.  273,  on  the  liability  of  estate  of  decedent  for  the  payment  of  debts. 

Distinguished   and  criticized   in  Grubb  v.  Galloway,  203   Pa.  242,  93  Am.   St. 
Rep.  764,  52  Atl.   176,  holding  decree  of  orphan's  court  authorizing  mortgaging 
of  real  estate  for  payment  of  decedent's  debts  conclusive  on  collateral  attack,  a» 
to  facts  stated  in  petition. 
Strict  construction  of  statutes. 

Cited  in  Forst's  License,  23  Pa.  Super.  Ct.  602,  holding  statute  requiring  signa- 
ture of  twelve  electors  to  certificate  for  liquor  license  not  complied  with  where 
part  of  the  signatures  are  names  of  partnerships  and  trading  companies. 
The   rnle  caveat   emptor  as  applying   to  administrator's   sale. 

Cited  in  Towner  v.  Rodegeb,  33  Wash.  161,  99  Am.  St.  Rep.  936,  74  Pac.  50. 
holding  that  the  rule  of  caveat  emptor  applies  to  a  sale  by  an  administrator: 
^Itgelt  v.  Mernitz,  37  Tex.  Civ.  App.  401,  83  S.  W.  891,  holding  that  the  ad- 
ministrator in  making  a  sale  is  not  bound  to  make  known  defects  in  title  exist- 
ing as  to  the  land;  Oberley's  Estate,  10  North.  Co.  Rep.  392,  on  validity  of  title 
to  land  upon  sale  thereof  to  pay  expenses  of  administration  of  decedent's  estate. 
Vacation  of  decree  of  Orphan's  Conrt. 

Cited  in  Corbett's  Estate,  10  Pa.  Dist.  R.  62,  holding  that  the  orphan's  court 
may  vacate  or  amend  a  decree  entered  for  want  of  jurisdiction  or  by  reason  of 
fraud,    mistake,   or   misapprehension,   and   this   after   term   of  entry:    Crawford's 
Estate,   10   Del.   Co.   T?i']i.   :!!>•>.  holding  that   orphans'  court  sale  for -purpose   of 
L.R.A.  Au.  Vol.  IV.— 91. 
K. 
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divesting  lien  of  decedent's  debts,  within   statutory  period   where  return   is  not 
made  until  after  such  period,  will  be  confirmed. 
Effect    of    want    of   jurisdiction    on    judgment. 

Cited  in  Farmers'  Mut.  Ins.  Co.  v.  Jenkins,  20  Pa.  Dist.  R.  1035,  holding  that 
if  court  pronouncing  judgment  did  not  have  jurisdiction,  other  courts  an  not 
bound  by  such  judgment;  Mallie  v.  Yeadon,  10  Del.  Co.  Rep.  539,  to  the  point 
that  decree  of  court  is  nullity  if  pronounced  upon  subject  over  which  court  has 
no  jurisdiction. 

36  L.  R,  A.  839,  PENNSYLVANIA  R.  CO.  v.  GREENSBURG,  J.  &  P.  STREET  R, 

CO.  176  Pa.  559.  35  Atl.  122. 
I  *«•    of   street    a*    highway. 

Cited  in  Schrack's  Estate,  9  Pa.  Dist.  R.  151,  holding  street  used  by  public  for 
highway  for  years  and  treated  by  owners  and  municipal  authorities  as  such,  a 
public  highway. 
Use  of  street  by  railway. 

Cited  in  Williams  Valley  R.  Co.  v.  Lykens  &  W.  Valley  Street  R.  Co.  192  Pa. 
556,  44  W.  N.  C.  394,  44  Atl.  46.  Reversing  1  Dauphin  Co.  Rep.  229,  holding  own- 
ership of  fee  of  roadbed  will  not  entitle  steam  railroad  company  to  prevent  street 
car  company  from  crossing  tracks  at  grade  on  highway;  Trenton  Cut-Off  R.  Co. 
v.  Xewtown  Electric  Street  R.  Co.  8  Pa.  Dist.  R.  552,  holding  right  of  railway 
located  on  public  road  to  occupy  highway  in  cros-sing  steam  railroad  tracks,  lim- 
ited to  that  purpose;  Pennsylvania  Canal  Co.  v.  Lewisburg,  M.  &  \Y.  Pass.  R.  Co. 
203  Pa.  287,  52  Atl.  1135,  Affirming  10  Pa.  Super.  Ct.  421,  which  reversed  7  I'a 
Dist.  R.  245,  20  Pa.  Co.  Ct.  552,  holding  canal  company  holding  fee  such  an 
abutting  owner  as  to  prevent  street  railway  company  from  crossing  canal  by  over- 
head bridge;  Philadelphia  &  T.  R.  Co.  v.  Philadelphia  &  B.  Pass.  R,  Co.  6  Pa. 
Dist.  R.  491,  refusing  to  enjoin  construction  of  railway  at  suit  of  abutting  pro- 
prietors, where  construction  not  upon  their  fee  and  does  no  damage :  Minnich  v. 
Lancaster,  M.  &  N.  H.  R.  Co.  7  Northampton  Co.  Rep.  308,  24  Pa.  Co.  Ct.  316,  6 
Lack.  Legal  News,  278,  17  Lane.  L.  Rev.  388,  upholding  right  of  abutting  owner 
to  enjoin  building  of  electric  railroad  in  front  of  his  premises  on  turnpike;  North 
Pennsylvania  R.  Co.  v.  Inland  Traction  Co.  205  Pa.  583.  55  Atl.  774,  denying  right 
of  abutting  owner  to  enjoin  construction  of  railway  on  opposite  side  of  turnpike 
road;  Pennsylvania  R.  Co.  v.  Inland  Traction  Co.  18  Montg.  Co.  L.  Rep.  134, 
denying  right  of  steam  railway  company  to  enjoin  laying  of  street  railway  track 
in  highway  in  front  of  former's  property  and  under  its  overhead  crossing;  Con- 
solidated Traction  C'o.  v.  South  Orange  &  Maplewood  Traction  Co.  56  X.  J.  K<|. 
584,  40  Atl.  15,  holding  street  railway  company  not  entitled  to  compensation  for 
construction  of  crossing  over  its  tracks  by  another  company;  Minnich  v.  Lan- 
caster &  L.  Electric  R.  Co.  21  Lane.  L.  Rev.  37,  10  Pa.  Dist.  R.  128,  holding  that 
the  building  of  an  electric  railroad  upon  a  highway  will  be  enjoined  at  the  suit 
of  the  abutting  owner  if  he  has  not  consented  to  it;  Pennsylvania  R.  Co.  v. 
Inland  Traction  Co.  25  Pa.  Super.  Ct.  120,  holding  that  the  court  would  not 
restrain  a  street  railway  company  from  crossing  a  steam  railroad  at  grade 
where  the  latter  crosses  the  street:  Cumberland  Valley  &  \V.  R.  Co.  v.  (  luun- 
bersburg  &  G.  Electric  R.  Co.  37  Pittsb.  L.  J.  N.  S.  26,  15  Pa.  Dist.  R.  !>(i(i.  :!•> 
Pa.  Co.  Ct.  293,  holding  that  an  electric  railway  company  would  not  be  on- 
joined  from  crossing  the  right  of  way  of  a  steam  railway  company,  twenty-two 
feet  above  the  surface,  where  such  crossing  was  not  dangerou*:  Pennsylvania  R. 
Co.  v.  Parkerburg  &  C.  Street  R.  Co.  26  Pa.  Super.  Ct.  164,  holding  that  a  stnvt 
railway  company  not  having  secured  the  right  to  construct  its  tracks  from  all 
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abutting  property  owners  and  municipalities  a  railroad  maintaining  an  over- 
head bridge  to  carry  a  highway,  over  'its  tracks,  can  question  the  right  of  the 
street  railway  company  to  place  its  tracks  over  the  bridge. 

Distinguished  in  Allen  Street  R.  Co.  v.  Lehigh  &  N.  E.  R.  Co.  11  North.  Co. 
Rep.   184,   17  Pa.  Dist.  R.  811,  holding  that  where  an  electric  railway   is  built 
entirely  on  private  ground,  it  has  no  right  to  cross  the  right  of  way  of  a  steam 
railway,  without  consent. 
Deviation    from   charter   route. 

Cited  in  Delaware  &  H.  Canal  Co.  v.  Lackawanna  Valley  Traction  Co.  2  Lack. 
Legal  News,  302,  and  Pennsylvania  R,  Co.  v.  Glenwood  &  D.  Electric  Street  R. 
Co.  184  Pa.  236,  41  W.  N.  C.  445,  39  Atl.  80,  upholding  right  of  street  railroad 
company  to  diverge  for  short  distance  from  highway  for  convenience  in  making 
crossing;  Keogh  v.  Pittston  &  S.  Street  R.  Co.  5  Lack.  Legal  News,  246;  Pitts- 
burgh Junction  R,  Co.  v.  Ft.  Pitt  Pass.  R.  Co.  29  Pittsb.  L.  J.  N.  S.  407;  Pitts- 
burg  Junction  R,  Co.  v.  Ft.  Pitt  Street  Pass.  R.  Co.  192  Pa.  55,  43  Atl.  352, —  up- 
holding right  of  street  railroad  company  to  diverge  for  short  distance  from  route 
to  avoid  grade  crossing;  Minnich  v.  Lancaster,  M.  &  N.  H.  R.  Co.  7  Northampton 
Co.  Rep.  312,  24  Pa.  Co.  Ct.  319,  6  Lack.  Legal  News,  282,  17  Lane.  L.  Rev.  388, 
and  Canton  Twp.  v.  Washington  &  C.  R.  Co.  34  Pittsb.  L.  J.  N.  S.  145,  holding 
that  commonwealth  alone  can  raise  question  as  to  deviation  from  charter  route 
by  electric  railway  company;  Pottstown  Pass.  R.  Co.  v.  Trappe  &  L.  Electric 
Street  Ry.  21  Montg.  Co.  L.  Rep.  168,  to  the  point  that  under  act  of  1889,  pas- 
senger railway  could  not  diverge  from  public  highway  except  for  short  dis- 
tance, in  case  of  necessity;  Minnich  v.  Lancaster  &  L.  Electric  R.  Co.  21  Lane. 
L.  Rev.  38,  10  Pa.  Dist.  R.  130;  Myersdale  &  S.  Street  R.  Co.  v.  Pennsylvania 
&  M.  Street  R.  Co.  219  Pa.  564,  69  Atl.  92, — holding  that  if  the,  street  railway 
diverges  more  than  is  proper  from  its  chartered  route,  the  commonwealth  alone 
can  question  the  right;  Jordan  v.  Washington  &  C.  R.  Co.  25  Pa.  Super.  Ct. 
568,  holding  same  and  street  railway  has  the  right  to  diverge  from  chartered 
route;  Hannum  v.  Midia,  M.  A.  &  C.  E.  R.  Co.  221  Pa.  462,  70  Atl.  847,  holding 
that  a  street  railway  company  may  deviate  from  its  charter  route  which  devia- 
tion is  to  be  determined  by  public  convenience, 
f resumption  us  to  regularity  In  passage  of  ordinance. 

Cited  in  Re  Denniston  Ave.  34  Pittsb.  L.  J.  N.  S.  163,  and  Patterson  v.  Home- 
stead, 33  Pittsb.  L.  J.  N.  S.  272,  holding  regularity  of  every  essential  presumed  in 
passage  and  enactment  of  ordinance. 
Necessity    of   notice   of   street    ordinance. 

Cited  in  Nocton  v.  Pennsylvania  R.  Co.  20  Montg.  Co.  L.  Rep.  28,  holding  that 
it  is  not  required  to  give  notice  of  ordinance  vacating  part  of  alley  to  owner  of 
property  not  actually  abutting  on  line  of  proposed  improvement;  Bedell  v. 
Swarthmore,  10  Del.  Co.  Rep.  454,  holding  that  provisions  of  ordinance  requir- 
ing notice  of  proposed  change  of  grade  are  directory  and  absence  of  proof  of 
notice  does  not  invalidate  proceedings. 
Who  mar  enforce  conformity  to  charter. 

Cited  in  Tilbury  v.  Bridge  Co.  57  Pittsb.  L.  J.  590,  holding  that  private  in- 
dividuals who  have  no  special  interest  in  affairs  of  corporation  cannot  maintain 
action  to  compel  it  to  conform  to  charter. 

36  L.  R.  A.  847,  BROWN  UNIVERSITY  v.  GRANGER,  19  R.  I.  704,  36  Atl.  720. 
Exemption  from  taxation. 

Cited  in  Crafts  v.  Ray,  22  R.  1.  186,  49  L.  R.  A.  608,  46  Atl.  1043,  upholding 
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legality  of  exemption  from  taxation  for  ten  years  of  two  private  corporations  by 
vote  of  town  council  under  statutory  authority. 

Cited  in  footnotes  to  Harvard  College  v.  Assessors,  48  L.R.A.  547,  which  holds 
exempt  from  taxation  houses  occupied  hy  college  presidents  and  professors  and 
dormitories  and  dining  halls  for  students;  German  Gymnastic  Asso.  v.  Louis- 
ville. 65  L.R.A.  120,  which  holds  institution  for  teaching  physical  culture 
exempt  from  taxation. 

Cited  in  note  (47  L.  ed.  U.  S.  646)  on  exemption  of  property  of  educational 
institutions  from  taxation,  as  affected'  by  use  for  other  than  educational  pur- 
poses. 

36  L.  R.  A.  850,  KENTUCKY  WAGON  MFG.  CO.  v.  OHIO  &  M.  R,  CO.  98  Ky. 

152,  56  Am.  St.  Rep.  326,  32  S.  W.  595. 
Depmrrage. 

Cited  in  Dixon  v.  Central  R.  Co.  110  Ga.  186,  35  S.  E.  369,  holding  railroad 
company  has  lien  upon  shipper's  goods  for  demurrage;  Pennsylvania  R.  Co.  v. 
Midvale  Steel  Co.  201  Pa.  629,  83  Am.  St.  Rep.  836,  51  Atl.  313;  Schumacher  v. 
Chicago  &  N.  W.  R.  Co.  108  111.  App.  523;  New  Orleans  &  N.  E.  R.  Co.  v.  George, 
82  Miss.  725,  35  So.  193, —  upholding  right  of  railroad  company  to  charge  rea- 
sonable rates  of  demurrage;  Darlington  v.  Missouri  P.  R.  Co.  99  Mo.  App.  14, 
72  8.  W.  122,  holding  that  right  to  demurrage  exists  independent  of  contract  or 
statute;  Erie  R.  Co.  v.  Waite,  62  Misc.  373,  114  N.  Y.  Supp.  1115,  holding  that 
independent  of  statute  a  carrier  by  rail  may  impose  demurrage  for  an  unrea- 
sonable detention  of  a  car  by  the  shipper;  The  Tampico,  351  Fed.  693,  holding 
that  a  demurrage  charge  of  one  dollar  a  day  after  the  first  ninety-six  hours 
exclusive  of  holidays,  Sundays,  and  rainy  days,  is  not  unreasonable. 

Cited  in  footnotes  to  Clegg  v.  Southern  R.  Co.  65  L.R.A.  717,  which  holds 
carrier  refusing  to  deliver  freight  because  of  refusal  of  excessive  charge  liable 
for  ensuing  loss,  though  the  one  making  the  demand  had  not  obtained  the  bill 
of  lading  nor  an  order  for  delivery ;  Southern  R.  Co.  v.  Lockwood  Mfg.  Co.  68 
L.R.A.  227,  which  holds  carrier's  lien  for  subsequent  demurrage  charges  not 
cut  off  by  placing  car  of  lumber  on  team  track  to  be  conveniently  unloaded  by 
consignee. 
Car  service  tiMHOoiations. 

Cited  in  Yazoo  &  M.  Valley  R.  Co.  v.  Searles,   85  Miss.  560,  68  L.R.A.   733, 

37  So.   939,   holding  that   car   service   associations  are   not   such   a   combination 
as  is  forbidden  by  the  anti-trust  law,  nor  a  delegation  of  corporate  powers ;   St. 
Louis  Southwestern  R.  Co.  v.  State,  85  Ark.  320.  122  Am.  St.  Rep.  33,  107  S.  W. 
1180,  upholding  reasonable  rules  of  car  service  associations. 

36  L.  R.  A.  862,  JONAS  v.  NOEL,  98  Tenn.  440,  39  S.  W.  724. 
Meaanre   of   danmim-s. 

Cited  in  Austin  v.  Millspaugh,  90  Miss.  362,  122  Am.  St.  Rep.  315,  43  So.  305. 
holding  that  the  measure  of  damages  for  the  loss  of  property  having  no  market 
value  is  the  reasonable,  just  and  fair  value  of  the  property  to  the  owner  at  the 
time  it  was  lost;  Southern  Exp.  Co.  v.  Owens,  146  Ala.  426,  8  L.R.A.(N.S.)  375, 
119  Am.  St.  Rep.  41,  41  So.  752,  9  Ann.  Cas.  1143,  holding  that  the  measure  of 
damages  is  ordinarily  the  market  value  of  the  article  lost,  but  where  the 
article  has  no  market  value,  the  damages  are  to  be  ascertained  from  such  ele- 
ments as  are  ascertainable ;  St.  Louis  Range  Co.  v.  Kline-Drummond  Mercan- 
tile Co.  120  Mo.  App.  449,  96  S.  W.  1040,  holding  that  the  measure  of  damages 
for  breach  of  contract  to  manufacture  special  articles  is  the  difference  between 
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the  contract  price,  and  what  the  articles  were  sold  for  after  the  breach  together 
with  the  coat  of  disposition;  Henry  v.  North  American  R.  Constr.  Co.  85  C. 
C.  A.  409,  158  Fed.  81,  holding  that  the  measure  of  damages  for  failure  to  de- 
liver bonds  is  their  real  value,  which  may  be  the  market  or  face  value,  but 
such  values  are  not  conclusive. 
For  failure  to  deliver  possession  to  lessee. 

Cited  in  Devers  v.  May,  124  Ky.  393,  99  S.  W.  255,  holding  that  the  measure 
of  damages  for  a  refusal  of  the  lessor  to  place  the  lessee  in  possession,  is  the 
difference   between  the  price   he   agreed  to  pay   and  the  actual   rental  value  of 
the  land,  together  with  such  special  damages  as  he  can  show. 
Value   defined. 

Cited  in  Hetland  v.  Bilstad,  140  Iowa,  414,  118  N.  W.  422,  holding  that  value 
and  market  value  are  used  interchangeably,  and  mean  the  worth  placed  upon  an 
article  by  one  wishing  to  buy  that  which  some  one  else  has  to  sell;  Holmes  v. 
Rivers,  145  Iowa,  707,  124  N.  W.  801,  holding  that  where  there  is  no  evidence 
touching  value  of  property  other  than  its  "market  value,"  instruction  referring 
to  "actual  and  fair  value"  was  not  misleading;  Missouri,  K.  &  T.  R.  Co.  v. 
Crews,  54  Tex.  Civ.  App.  550,  120  S.  W.  1110,  holding  tha't  general  allegation 
that  articles  were  of  certain  value  means  ordinarily,  market  value. 
Harmless  error. 

Cited  in  Lowry  v.  Southern  R.  Co.  117  Tenn.  515,  101  S.  W.  1157,  holding  that 
there  will  be  no  reversal  for  erroneous  charge,  where  it  was  not  prejudicial  to 
the  party  appealing. 
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